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,‘of Law Enforcement and Criminal Justice, Office of Research ?rograms.‘
'vaof several Phase I studies of innovative programs designed to reduce crime or l “.

‘ NationalgEvaluation Program.

‘»trators which will assist them in planninégand funding deCisions.J }fe

o felt neeeSsaly for a [ull evaiuation.

AfNational Evaluation Program.'.

‘products to. be produced during the Phase I evaluation.’

_fjpaper is two-fold.v

. of two pnrts.»
r_,release practices and

;of pretrial rulcase proo.n1, and the

improve the criminal Justice system which together»comprise the Institute s

The National Evaluation Program was undertaken :

i

‘_iin order to. provide information for State Planning Aﬂencies and local adminis-v

"A

The task of this Phase I evaluation is to determine what is currently .

'{fknown about the effectiveness of pretrial release programs; to assess whether

o

"existing knowledge is sufficient to be useful in planning and funding decisions,

- and to develop research designs for obtaining additional information which is _

Based on the rindings ot this Phase I o
.
evaluation, a decision will be made by LEAA whether or not to implement a

PR
X

'fknational stope research effort. This national scope research‘ which would be

;designed in accordance with Phase I results, would constitute Phase II of the :

i

. . ol . :
The gollowing Issue Paper represents the first of six deliverable work

The purpose of the =

First it is intended to give the reader a general famil-~

A
i

iarization with pretrial roltase prograns. Section I‘is historical and consists'

Q.
The first discusses the need for reform vlﬂ American pretrial

thc setond prcscnts &€ brief ov;rvicw of the dnvc]opment

ail reform effort genorallv.~

. z-.;)

\defiuesJWhnt is mcnnt by prvtxidl rtlunse pro\rln and dis(usses somo of thL'

LR

It is one v

Section II e

5 %4 Preface -
N The Phase I Fvaluation of Pretrial Release Programs is being conducted T

fby thc National Center for State Courts undor a grant from thc National Institutef'jpfhf




.‘.111..,, T ;'p V it o ”w“‘ﬂg
. fundamental similnrities and diffcrcnces among thc progrqu.

By v ‘ L (:(:‘J
The second purpose of the paper is to set forth our ttntdtive assess-

.
NG

ment of what the important evaluation issues,gre in thewpretrial release field

and the substance of expert:views and‘opinions concerning these issue areas.

o

In Section I11 we consider exiSting research in.the,topic arca and identify

the various approaches that have been taken to evaluating thc effcctiveness of

[

[

B pretrial release progiams. Section v presents ourrassessmentfof,the current

o - state of knowledge concerning pretrial release programs. The section is sub-‘
s ’

i divided into issues which concern the effectiveness of individual programs -
{
: issue areas discussed include release rates, speed of program operations, equal
justice, failures to appear, crime while on pretrial release, and program s

economic costs and benefits - and national, cross-program issues relative to

& 5.

identifying which organizational structures, operating procedures and methods

4

Jof release producn opti mum program results..

Much of this paper is based on a recently completed study by the

R 4

National Center for State Courts. Under a grant from the National Science

\.\,

- Foundation, the Center undertopa an eighteen month study of research done

to date in the pretrial release.field. The resulting report, "An Evaluation
b o of Policy Related Research on the Effectiveness of Pretrial Release Programs”,
".;-*1‘ i is an analysis of the quality of research done in the area and ‘an assessment of
[ = : — i)

the extent to which that research provides a baiis for gennralization.f In _pre-

paring the NSF report, an exhaustive literature search was conducted of matcrial

IS}

. relating to: pretrial rolcase and over 200 articles and studies wcre screened for

o

the relevance of . the questions asked,O

the quality of the resecarch meloycd, nnd

~os °.

“theo policy-utilitv of tnc findings. In addition,.a questionnaire survey of

\7

release program dLlOCthH, Jndqcs, prUHLCUtOl\ pnblic defrndcrs, police ¢
' L phe s ; o

o 5 L - ' ) o 7;

” predictable': a review of current literature showed that there is really | e

: very little that we can say with confidence about pretrial release programs. : L»Q-‘lf,ﬂ

LIRSS ‘ iv -

chiefs, SHcriffs,*and‘county offictal® was performod to probe thcir opinionsh
regarding thc g0 als of pretrial rcloase progrumq, thc effcctiveneqs of the

programs and the quality of evaluation research.,:
& «

The results of the NSE study were disappolnting but, in a way,

i

. Whi]e numerous evaluations have been conducted of pretrial release programs,

few are of sufficient technical quality in terms of the research methodology
'employed to produce findings useful to other Jurisdictions. ~Also, few evalua-‘ ' PRI

‘tions contained adequate descriptions of either the program studied or the localg?

criminal justice system to allow meaningful comparisons: with other research

: efforts. 2 RIS ‘ »l S P R . e

In, the following paper we bu11d upon the foundation established in

‘the NSF report. The information contained in the NSF rcport is incorporated
‘into a broader based discussion which includes ‘the subjective opinions of

,findividuals involved in pretrial release reform. These opinions were gathered o

during the course of telephone interviews with release program administrators,,

‘on-site visits to a few programs and at a recent pretrial release conferencei

- in Chicago. We do not assume to have covercd all opinions or issues on pretrial “5

~release' rather, we have attempted to raise and address those issues which«

"Vhave been highlightcd in our discussions with various individuals and which :

('7fseem to be of thc utmost concern in evaluating prttrial release programs.

\’) A . ) ! ) ; - !
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A,T"E‘DEVHLOPMHNT OF PRETRIAIL RBLEASR PROGRANS

A. The Call fnrlhnjﬂynfnrh ¢

s %
o . AR
i toat Lo )

The American cgiminél justice,system traditionally heginskwith the\physié

@ . S ' .
cal arrest of the accused. Whether orwnot there exists any real need for im-

“‘ mediate or continued custody, the criminally accused is dctained until he

'satisfies the conditions imposed Eor his rclease,‘ Traditionally the conditions,ili'l

imposed have been. financial SRR ‘lﬁ‘} . ﬁgﬁt"

f‘# Under such a system large numbers of criminal defendants are hcld in

American jails for periods that range from a few hours to several months. Aside *

(4rom the very real injustice of punishing a person before the adjudication of
.‘ ‘ ) his guilt, even short periods of detention can be very damaging to the person
incarcerated because of its effect on his job and family situation. Moreover,
even short periods of detention in théﬁkinds_ofycrowded and unfit conditions
. that typify many Amer'ican jails can be enormously Pdestructive' to a person's‘vs
‘ health, psychologically debilitating and often physically dangerous.
The pretrial detention issue is omne which‘has Aong troubled persons
L ] B concerned with problems” of the poor as well as'those concerned with the criminal
justice system. In a pretrial release system mhich relies almost‘ekclusively
‘ upon money bail it is axiomatic that impoverished individuals will suffer the

l\

‘ most. .Such a system makes pretrial freedom a commodity to be purchased. Those

&

who can afford the price arc released' those who cannot are. detained. The
N . W .
PR
' ,discriminatory natureﬁof the system is compounded by=the fnct that in‘setting’ o

- the cosg of pretrial.freedom -- the amount of bail -- only rarely is allowance f:?
~made for individal differences arong defeondants based on their -1ikelihood to

g ‘ -

Lappear at trial or ‘the nmnunt of bond thov can afford. 1In settinv bail

judlc al offio*rs onerallv knun onlv the chnrbe nbainst the defendant and por-

.
. oz

haps his prior arrent levld 1

. .
’ Ihandel Freed and? Patricta Mo Waldy Bail dn the Unticd Statess 1944
hington, b, Coy 1904), po W80 - o S ’ '

by

,(Was

s

‘made helieslthe fact that the decision is one of critical significance. .Bail Y
is the mechanism by which society‘s interest in the smooth administration'of 'f’
criminal justice is squared with the individual's right to pretrial liberty
The consequences of the bail decision are, thus, important both to the defen- JﬁTV;

LG ks ! r»/
\
AR

An detqofy committee of the Amurican Bat! AsQO(lntion ] Project on ‘ 0
Minimum Standards for Lriminal Justicc critici/cd the traditional bail

o o i
¥ . . \\ . o B

system in a 1968 report: o §

The bail system as it now generally exists:is unsatisfactory
from cither the public's or the defendant's point of view.
It's very nature ‘requires the practically impoasiblv task of
~ translating risk of flight into dollars and cents ampd even
- 4ts basic premise -- that risk of financial loss islnccessary
to prevent defendants from fleeinp prosccution == is itself of
doubtful validity. The requirgmfnt that virtually cvery defen-
dant must post bail causes discrimination against defendants who
arc poor and imposcs personal hardship on them, their families and on
the public which must bear the cost of their detention and frequently
~gupport their dependants on welfare. Moreover, bail is generally set
in such a routinely haphazard fashion that what should bé an informed,
individualized decision is in fact a largely mechanical one in which the
name of the charge, ratheEﬁthan all the facts about the defendant, dic~ =
tates the amount of bail. . ‘

The routine manner in which bail decisions have traditionally been

dant and to the community. In a l96ZJreport the Bresident s Crime Commission
discussed the importance of the bail decision:

A released ‘defendant is one who can live with and support his
family, maintain his ties in the community, and busy himself
with his own defense by scarching for witnesses and evidence
: ?nd by keeping in close touch with his lavyer. An imprisoned
defendant is subjected to the squalor, idlencss, and possibly , ,
“eriminalizing effects of jail. e may be confined for some- R S e
thing he did not do; some jailed defondants are ultimatelv ¢
"~ acquitted. He may be confined while prcsumcd -innocent only -
to be freod nhcn fonnd guiltv; nany 1ni]cd dtfcnd\nts,-nftcr i

\_w’ ﬂﬂﬂ

3

impiisonod . The community olso rulies on thc mapistratt for

2Amcrie|n Bar \»~ovnution Projects on. Minimum anndurds for Criminal
Justico QLav'xzdn Relatins to Pzttxxtl Lnlvlsn (Now \olk Institute of
Judicial Addlul\Llu(IUn, )C“Llnhll 1908) v L.

)
Ny




O

dustice in Llﬂvoll!u.‘ﬂﬂxn (tl«vn]xnd T Ohio: Trhe Cleve land Foundation, 1927 w0
reprintod, donteldie vl dersov: T Pt Lorsor Smith, L968), and Missouri Associa-
tion for Crimiusl Justice, Fhe Missouri Crime Survev (Now YOan The Macmillan
- Company, 1920). ’ {“ - . 7
5A. L. Bc*IO\. The 111! Sveten in Chicavu (Chltago' Unlversity of R

collected.

hJuvtice
~ Government Printing oxtjct, _1967), p. 3L, .

- Chiecaso Press

7

< - 3 - o : N . " : S
‘, > | .| e
‘ ° \\// B et
‘protcction when he makes his decision about releasing a defen-.
dant. 1f a released defendant fails to appear for trial, the :
law 'is flouted? If a released defcndlnt commits crimes, the : . ' ﬂ”j
community is endangered, o “

\Fonctrn over the inequities and inadoquacies of the American system a
&\ ) L T > X ‘e
of bnil dates back at lecast Fifiy years.d The first major empirical study ey s

focusing upon the pretrial release system‘iéself was Arthur Beeley'sﬁiand-

_ L _
mark book, The Bail System in Chicapo, published in 1927, , Although a varicty
of pretrial rclease mechanisms existed in Chicago at that time, including the
“use of summons, releasc on recognizance without sureties and‘cash deposit bail, ' PY

Beeley found that surety bail predominated and that ‘the system was riddled

with abuses. gAmong the problems disclosed by Beeley were tne faCt.that
unreliable bondsmen and inadequate securities were frequently accepted by-

the courts, that bondsmen often used non-existent property or property owned

by others as collateral- that fraudulent practices by bondsmen went unprosecuted;
that bail bonds vera forfeitedj&requently with' impunity. that bond forfeitures

which were declared were commonly set aside without even collection of court

costs, and that even where judgments were entered, the full bond amount was rarely .

»

' \\[ ' .
Becley was also concdéned with the consequences of the bail system on
perscns accused of crime. HKe found that accused persons were often held an

unrcasonable Yength of time din policé lock-ups, sometimes without formal chargaes

3president's Commission on Lav Enforcement and)the Administration of
The Challenny of Crime in a Free Society (hnshinbton. D. C.} U S

e"

« 4800 R. Pound and F. Frnnkfurtcr. cda.. Criminnl Justice in C]ovolnnd
Reports of the Clevelam] Pnuvd\rinw Survey of tho Adminl itration of (rlmlnll

o U227 u~pc.1ntvd i l”tm‘ , . : o

-0

. day to da!ﬁoperations of the bonding business.

Cand D,
R p.

. B ) . . "
. . 3 Y . : S .
- 4 - X & v Bl
n

R _ : Lo

&

p]nc"d apalnst’ thcm' that the amount of moncy bnil

I8

was, determined upon the basis of the offense charged and that bnil was often

being ol Jn nach case

set in excessive amounts; that ahout 20 petcont of“the persons arrestéd in

Chicago failed to post bail and were detaincd until disposition of their cases

PR L
nnd.that the detention facilitics were nppulling. Beeley concluded that:
As criminal wﬂstice is presently administered in Chlcapo <
“however, large numbers of accused, but obviously dependable ’ S
persons are needlessly committed to jail; while many others,
- Just as obviously undependable, are granted a conditional re-
~ lease and never return for trial. That is to say, the present
system, in too many instances, neither guarantees sccurity to .
society nor :safeguards the rights of the-raccused. The system is "
lax with those with whom it should be stringent and stringent
with those with whom it could safely be less severe.6

Among Beeley'gireCOmmendations were a greater use of snmmons to avoid unnec-,kf
essary arresrs and the inauguration of fact finding investigations so that
bail determinations could be tailored to the individual.

Little happened as a result of Beelev s disclosures but the period
from 1930 to 1960 was marked by recurrent criticisms of the American bail
system and the role and activities of commercial bail g%ndsmen.‘ fn city

after city, studies and investigations by grand juries, bar associations,

newspapers and acadenics revealed evidence of corruption and collusion in the
2

Two. such studies which were particularly dramatic in demonstrating

“~
Q &

. the need for cnanges in the American system of prctrial release weie undertuken

in the mid-1950's under the direction of Professor Caleb‘Poote of the University

5

Foote'

T

of Pcennsylvania School of Law. s anniysis of the administration of bail

61bid., p.. 160. .

730c R. Coldiawh, Bﬂ{ytgg" A (ri!inuv of the Amverican Bafl Svstem (1965}
Lx:r.d édttun.llgw' (Vluhxnvlun n. C.,

Freed and . Wald, Bail in tm
| LISLRSLNLAS 0.5 AR AN
34, 8 T

9&4),

P
e

5
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' Sl | : : I : ‘ o ' conduct by allcged]y dangcrous dofcndnnt\s' that defcndnnt-a detained priot to.. \ R
iy in Philadelphia8 and New York City9 vividly demonstrated that the conditions © \\
oo 4 ~ ] R ‘ ) : . ey trl’:l oftcn spcmé months in jail only to bc acquitted or receive a suspended %

¢ {’ Bo.o.,lny found in Chicapo in the 1920'5 Ttil] existed and that thc sitlmt{on had, ! .
PY \ Y sentence after convlcclon. and t.hat: Jails were gnverely overcrowded with pre-w b

in fact, deterforated with far morc-defendants being held in pretrial detent fon. ‘ R
’ ¢ eing he " pretrial detentlon ~trial detainces housed in conditions far worse than:those of convictcd o

In Philadelphia. Foote estimated tlmL 75 percent of the defendants charg,cd ! : : .

& i criminals. SN
) with_setious crimes -~ e.g., arson, robbery, rape, sodomy, burglary - werc/@ . . .. , . B
, unable to post bail and that ‘in the less scrious cases, approximately 27 per- ‘ B. The Bail Reform ”"‘V“»“"‘-""" h o
" cent of the defendants failed to secure release. In Now York Cit)’,ul’oote . ‘ @ By 1960 -the inadeqnacies“”ﬁhd unfairness of the Ancrican system of bail o
’ - 3 e e . \\ [
o reported that 23 percent of the defendants were dectained for failure to post e o had Izeen well documentc&d. The challmge to, reform this system, however, was
bail in the low amount of $500 and that‘as the amount of ’/bail increased, the Vs | accepted by a person'outside the cri iaal justice structure,  On the iny%tation - .
o e et !
ability of defendants to secure release decreased. In othet respects. o ‘ of a friend Louis Schweitzer, a wealthy New York chemicdi inﬂ‘ustrial:lst, agreed
Yt ‘ / ’ ¢ Wy ({ o
o Foote s findings were similar to those of Becley -- e.g:, that the offense. ° to visit the Brooklyn House of Detention. In an interview, Schweitzer/recalled ;
charged was the principal, often exclusive, criteria for setting bail; that the horror of his visit:’ ‘ C LR
wlﬁ,le alternative forms of pretrial release existed, they wexre infrequentl I'd never been in a criminal court, and hardly knew anybody who '
, P i i y An qu4 ‘n> y | had, so I failed to realize that this was considered perfectly
: used; and Ehat: pretrial detention facilities were inadequate and untit., = © .O ‘ logical, 'L visited the prison and was appalled. The youngsters
. - ‘ S | were treated like already convicted cr:!mi,nalrs,l despite our treca-
| R
The Beeley and Foote studies when combined with the several other sured principle that people are presumed innocent until proven
‘li gu:llry. The only crime we know they committed was being too
:lnvestigations which had been undertaken presented a very disturbing picture \ poor for bail. I found out later that most'of them were eventual-
’ a . 1y given suspended sentences or acquitted -~ after an average wait
P of the American system of bail. The studies showed the dominating role | ® in jail of more than a month each,l0 N B ’ e
‘played by bondsmen in the administration of bail; the lack of any meaniugful Schveitzer decided to do 9°methiﬂ8\f\35°“'; the problem. With $25,000
~ N A ” ) o imdaed e ;
. congideration to the issue of bail by the courts; and the detention of large . of his own money, he created the Vera Foundation with the mission of assisting,
® . numbers of defetidqmts who could and sinould have been rélc;sad but wefe not ‘ \\ defendants who were too poor to pOSt bail. Hcﬂmn Sturz, a young social

'“because bail, even in modest amounts, was beyond their capab:llit:ies. The N\‘«orker. was selectcd to diroct the Foundation and began- to work on the problem.

studieq a]_qo revealed that bail was often uqed /to "bunish” defend:mt:s prior Within six months thc Manhattan Bafl Project was launchcd and with it began the

to a dctcrminncion of guilt or to "protecct" &.oc.ic.ty from anticipated futurc i
hAl R ! * . Q o = *\"/A '

!'
o 4
s : Y 1

first sé'rious effort t}a\@form bail pr.u,ticos in l.'.hlb councr) o

u

'l‘lie idea bej; ind the Manhattan B;u,\l Project proved as powerful in

Z o e - R\
’ UsNoto (‘omnollinz M’J‘“ arance fn Courts Adninix.trxrirL”\of“Bntl in

2 i s

« Philadelphia, ll\lV\l‘sll\ ot I'um-u,l\ ania l,.m t\.-vww. Vol, 102 (19 4), pp. 1031-
1079, - ‘ 1 A

58 n

( i . . .

practice :{s it was simple in ‘concept.  The project provided information to
h . o ‘,; \_}\ B

Lo ml)hordmwl,. "The Batl lmml Su md nl". Suturday chnim, Post, me 20,
1964, p. 67.
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ﬂ,fonly thoae axrtatcts representtd by the LegaloAid Society were interviewed ';f~

»pminora and aasaults on police officers were also excluded.

i firet year, however,,the indigency requirement was dropped and Lhe number of

7]deﬁendant»s

~on pretrial parole.

. ~perqon for relonse was: que.

”on a cn‘e-hv~tnoe haai
‘ffﬁcommendetions.’ R : .'Tﬂu,' e

‘~ﬂu€endnnt

&

o

R L

'tho\courl Wbﬂut the defendant 5 t10e to the‘lo(al tommnnlt/.nnd ‘horoby hopodk;

\‘ e f

1¥rhat tht cOutt Would rclea t the dtfcndant w1thout requiring thc eyecution of

bpil bond neh morninb the. project L~taff - primnril" lnw students from'

J 52

'ngew Yotk UniVereity Law School - would interview arrestees who were. awaiting

o

farraignmont in”the detcntion cells in ‘the Manhattan Criminal Courts Building.

Sincc tho project was intended to aid indigcnts who could not afford bail

iAsidn ﬁrom thoae who had® retaintd toun el defendants charged W1Lh certain

'atricus erimea such as homic1de, narcotic offenses, sex offenses 1nvolving

During the project 's
R o J}

o

s Texcluded oftenses reduced SO that on1" those defendants charged with homicides

il and narcotic offenses wcre nor interviewed.

PO The interview was cesigned to elicit information bearing upon the
‘stability in the community and reliability to appear if re]eased %

Information was: obtained in four areas' 1) residential

u;‘stability. 2) employment history. 3) contacts with family members and other

relatives in New York City, and &) prior criminal history. The project

77then veriﬁied the *nformation provided by contacting reftrences submitted

‘~vby the defcndnnt nnd finally a decision whether or not to recommend the

lnitially{ Lhis dLClSion was made subjcctively

Ho\‘vtr. an ObJOCthC point scale was devised early

'.kn'the projeet’a hiatory,to‘permit a mere unirnrm'approach to the release

W
e
e - %3

Favornhle" lente reoenmtndntions were then presented in couxt af’thea'

Tho dodiy:

5 nrrnimnmcu: i on to xulex‘e on pretttnl pnrolc was. of
.cehrae.vrhe,noiu‘provinee ef the Judgnf‘n enehﬁcnee.'hut 2 control groep7
St e L R : X e
R : :‘“#ﬁﬁh:.4f.&‘“7i; f“ih‘ Q> o ..‘ n : m?f‘
. , g " N . o : R . . L o
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[

' il g . "
experiment undertaken by the project during the firse year revenled ‘that
judges ‘were four times as likely to grant pretrial pnro]e to defendantsf
favorably recommended by Vera as they were to the control group whlch conaistcd
of defendants»equally,quallfied for release’.but.for whom Vera hadrwithheld ;
a‘recommendation.ll'.The Manhattan Bail Project;did not end with the release v

W

ldecision.

e

[ IS} SR

"Everyjdefendant granted pretrial parole by the court was interviewéd

a second time prior to his release and was made aware of his obligation to appear

in court as scheduled, Follow—up procedures including mailed reminders of

court dates, telephone calls, and even personal visits continued after the

]

~ defendant [ release.

vi“' S As the success of the Manhattan Bail Project ‘eeame evident,12 a nation-

S

‘wide bail~reform effort began to take shape. The rep i,ation of projects‘

modeled after the Manhattan Bail Project actually started in 1963 with the

develonment of programs in sr Louis,

«Q
3
[N
(0]
{3
0
[6]
-
3
[
b
0
£
D

IV mao o A \
nd l!"ssau County, Wew

York, but the magnitude of the bail reform movement became truly obvious in

1964. 1In retrospect, the bail reform movement as it exists today was largely
kshaped by developments in 1964. :Among the developments in that year were-the

g

(T

followingi
(D)

problem of bail on a wider scale.

the United States Department of Justice under Attorney General Robert Kennedy,

4

i

this Washinbton, D C. conference las attended by over. 400 judge

I

The convening of the first national conference to consider the~

Co-sponsored by the Vera Foundation and

PR

attorneys,

llsee, C.'Ares. A Rln!in. and H. Sturz, The V\nhxttxn Bnil Ptoiect'
An Intcrim Report on the Use of Pretxxnl Pacole, New York Unxvetsity Law

Review, Vol. 38 (.u'm.s), YN

¥

lzburtny fte fivet 2 1’” vv?vn of operiation (Qctober L6, 1961 throuph

April S 1965%) the Manbattan Bail Preoject hoad assisted in the release of 2,199
de Fexulnllta anud 10‘»3»! han one pereent of these defendanes fafled to appear. D,

CFreed and P
p. 02,

Wald, Hail in the

it Ml

Baotend ljhj (Washiugton, D, C,,

e e i e e 2 Akt oA 5 e b o e i
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~~]nu'cnforcemont po?sonhci. and oourt officinls rcptescnting“mnjor jurisdicé

kDepartmont, another innovative pretrial release program“-- the Manhattan Summons

Pereout Peposit Badl Plan,

(, B

tions throubhout the country.“\Tho confcrcnco was nddrcsscd bv both Attorncy '
!( . b

.).

Ceneral Kennedy and Chiefl Justico Earl Warren. The interestjin bail reform
generated by the conference led to the rapid proliferation of own recognizance T

release programs in the 1dst half of 1964 and 1965 and to the convening of

Ve )

a second conference in New York City in 1965. Bv 1965, at leastv42 Jurisdic~-

«

©

tions had started bail projects, modeled more 5?”1Essﬂpn the Manhattan Project.

s

(2)  The Manhattan Bail Project, ‘having proved so remarkably successful

as a demonstration project, was fully institutionalized and made a part of routine

court proéedurc in 1964 by transferring operation of the programcfrom Vera to

<]

the New York City Office of Probation. Although a considerable number of the

early OR release projeors did not survive beyond their demonstration period

a number did follow Vera's lead in obtaining continued vitalityathrough inte-“

gration into a court agency, most often the probation department. |
(3) \ Having turned operntion of the Manhattan Bail Project over to the

Office of Probation, Vera launched, "in conjunction with the New York Police
: ‘ ” s T &

Project. This program was dcsigned to release minor offenders ‘on personal promises

to appear at the police precincts and thercby eliminate the need for custody until

arraignment. Started in a few select‘precincts~in 1964. the Summons Project

was extended ‘to all of‘Mnnhnttnu in 1966, and adopted throwghout the éntire city
’ . 7 o

in l967 Also in 1964, certain police agencies in Cnlifoénia wcre'ekpetimentino

with the use of citarion releases in the ficld. climinlting the . need to pnvsically

arrest and transport the defendant to the police station.

(&)

(%) The State of lllinois. spurred by dissatisfaction with the commercial

hnll SySsLen in thtl W

took a dilruxent Jppxonch to bail reform in 1964. In that

yéar Lhu %tntc apislature ,mplum\ntrd witat has ucnnme kunown oas thu Illinois 10,

o

mhku pidu tctninvd the use of monev batl as the .

g

g

f)' ﬁ predominate method of pnetrial re]case but eliminared the need for defendants

:tovsecure the services

. to the rcgistrv of the court

‘their release on less than the full bond amount and moreover, the fee paid ‘”‘;h'c S

, service charge upon completion of the defendant s case.

“behalf of himself and othors designed to reform bail practices in the federal

,courts.

‘ nonfinancial pretrial release and created a presumption in favor of the use’

- -‘io)?‘h

,of commertial bondsmen. Under this legis]ation the

10 percent bonding fee which previously was paid to a bondsman was now paid g ‘fwf_f

&N

Defcndants were thcrchy ab]c to secure.

iy

Y

gto the court, unlike -the fee paid a W%ndsman, was - refundable less a small

Y

ya

Although the initial
legislation was temporary and due to expire by its own terms in 1965, the
plan proved so successfull3 that the 10 Percent Bail provision was made a
permanent part of Illinois law and by 1965 surety bondsmen were effectively
eliminated in Illinois.\ ;. | |

(5) Also in 1964, on the eve of the national bail conference in

Washineton, D. C., Scnator Sam J. Ervin introduced a series of three bills on'

Q

*

Eventually these bills culminated in passage of the Federal Bail

Reform Act of 1966.14 Most important of the many changes brought about by

N \

this Act were two. First, the Act recognized that defendants had a right to

of personal rccobnizance. Second, the Act formalized a system of conditional

releases and xnstructcd judges to impose the least onerous conditions roasonably
necessary to assure the appearance of the. dcfendant as required. Thus, under
the, terms of thc Act, nonfinancial releases are to bc prcferred over financinl

i\
o .

) ' !
one »owr dn which both 10 pcrtont doposit bonds and surcty

131n 1964, the

-bonds wore pormxttvd. detemdants in Chicapo released on deposit bonds had a

lower failurce tn appoar rate,” 8 percent, than did defendants on surety bonds,
11 perecnt,  G. dowan, Thio Pl innis Toen, Pulvcut Pail )«pnklt Prnvl~]nn, Uuivuralty
ol [llJﬂUlu Linw xnrum. \vL‘ OIS p. Ry . . “ .
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' ovor thu usic of a 'uroty bond

'to thc pretrial detention problem were” in existence.k

An” some circumatnntose

ST T T - T G

‘1’l;711r;‘
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rclcagen nnd, vhen moncy bond is roqutred, a deposit bond is to be favorod

Thc F(dcral Bail R(iorm A(L has since servod"

‘as a model for sevcral state statutes and conditional releases have gained

By o

‘conaidorablo usnpn« first in thc Distrjct of Columhia und lator in a number o

of jurisdictions through the influence of pretrial release programs.
Thus, as early as the mid 1960's a number of different approaches
It wasi not until the

1970 8y howovcr, that thesc altcrnative forms of release - citations dep051t

bail, conditional releases -~ gained wide usage. The~enthusiasm and excitement_
of the early bail reform years waned considerab]y in the latter part of the

' 1960's as "law and order" and "crime in the streets" became major national

issues. Many of the own recogni?ance release programs started in the headj

days of 1964 and 1965 ceased to operate and those that remained made little

¥

progress.  The narinnn‘l rnncern aver expanding rhn ven nF a]tornarjqu to mnpn

kbail gave way to another concern coming from those who felt that the bail

reform movement had gone too far, “The issue of preventive detention arose,

The bail problem, -as preventive detention advocates saw it. was how to -

" keep allegedly dangerous defendants off the street and in jail during the

B

pretrial period A preventive detention proposal - allowing for the detention

of allegodly dangerous dofcndnnts for up “to 60 dnys without bail - was a

‘ mojor part of President Niwon s ngi lative prog ram against crime. Al-

though the Ftdernl nail Rcform Act was never amtndod to uuthori/e dctention
in all fcdornl courts. the Dlstritt of Colunhin Court Reform and Criminal

Proccduro Att of lD?O did include provrsronu allo\nng‘preventive detention
Thus, thv bai ) retnrm movendat

T

cane to

i i i e T W

1JPuh. L. Yo. Q1=-358, 84 Statr. w7

Kt

In 1976 NAPSA was considerably strengthened through the involvement of the ‘

po ) . E E

~the end of its firat decadc WIth somcthing of a countcr revolution in progrtss.

lhe 1970'5, hnwovur, brought now impetus to- tho muvomcnt. A number of

'factors combined to bring this re-awakening about. The availability of ” i ‘t?;ﬁ-:a‘

federal money through Law Enforcemcnt Assistance Adminis&ration (LEAA) grants :

‘enabled a number of new- projects to start und also providcd additional monies

to already esisting programs 16 The interchange of infoimution among pretrial
release programs and a national concern for'the status of the~programs~which
the Vera: Foundation had prov1ded in the early years was reassertcd in 1972

gy )

with formation of the National Association of Pretrial Services Agencies.17

€

s National Center for State Courts in the planning of‘its annual meetingvand

in‘assistingyprogramsiin’developing research and evaluation capabilities,’ The
Office‘of Economic Opportunity's.1973 study of pretrial release:programs13.foundk

the programs to be quite deficient in this area and the NatiOnal Center for

State Courts 1974 study of policy-related research in ‘the pretrial release

fie1d19 confirmed this to be the case. <~ While both of these studies were - in

many ways critical of. pretrial release programs, their major contribution was

&

in generating a greatnr national concern over the current status and future

& PO el
ofﬁtheﬁprograms. _ S

16A 1973 studv of pretrial release programs by - ‘the Office of Economic :

" Opportunity found that over half of the programs rOHponding to its inquiry

were started in 197C or later and that of the 46 programs starting in the

'1970's, 24 were funded primarily by LEAA and thtt others were partially fundod
by this source. H. Goldian, D. Bloom and C, worrell,

(oE0, Office of Plnnnrng, Rcscurch and lvaluntion, 1973) pp. 9-10.-

. This orvnnitation Lompoaod pr1nc1pnllv of the. dirtttors and staff members
of prctrx al release aad dwcm ion pm;: vams has hcid ‘mnu 11 mrotim' in c.u.ly ‘
of the pu,t tour vturu.;~ ~ : : -

i g . i

18\[. Cu_ld nan et .nl ;uzm‘ft hm l(:.

A%t ional (‘,Lim;.,;x t'm \! ate ’Cmn oy An !v Aluation of Polfcy Rels ated Resteare h\
e S : - )
on the Vffectivencss of T rvzt inl l\; lvl e “ms'r aun (Denver, C"J"“‘d‘»" , ;:“'U“” 1%
S Center tor State Courls, ‘)/-’) i ‘ o
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S o o A thc forevolnb capsullaod hlstory hns shown. the bail rcform o

movcmtnt has probfessod along a nunber of divcrgcnt pnths. It is unificd

; [ al

howevcr, in thc common gonl of rtducing the Amcrican\pretrial dctontion popu-

¢ latioﬁ through thc sa{e usie of alternativr protrial re]ease mechanisms. While
el legialntion and appcllntc court decisiontﬁhave represented important mile-
_ ‘ﬂtonos,zo the hcurtﬁof the movement has'always been -the pretrial\release pro=
. . ¢ : . :

gthm: In this Phase I Evaluation of}Pretrial Relcase Programs,'our“tesk is

o 5 : “(" i ’ . '
‘to assess the currcent state of knowledge concerning these programs. Does
sufficient current information exist to evaluate the effectiveness_of these .

progrona in achieving their gcals or is more information needed? What infor-’

g

mation, not now available, -is necessary for a complete evaluation of‘pretrial

‘ release progrnms! How 418 this '1nrormationv to be'ohtained and":at w'nat cost?"
- The 1nitial hurdle is to dcfine what is mcant by.a pretrial release
L g,‘pIOanm; Logically, this should begin ‘with the Manhattan Bail Project, a
® : | formally cstoblished program for the purpose of assisting pretrial detainees
ﬁ(»h \f*ri in securing;pretrial release. While over the past fifteen years, police agencies~
y)‘ - “and courts in a number of jurisdietions have altertd their pretrial releasc |
{‘i»_ L%> prnctieqa 1n linc with thu poals of the bfil reform movement, our concern in

this Phnse 1 Bvaluatlon is uith those jurisdictions in which (ormal pretrial
'3 / i 7y
rulonso projcctq hnvo heen og tnblishcd,/ Like the Mnnhnttan Bail Proiect, the
;/ . .
progrnms we are concurnud with uvnlua%ﬁnb are LhﬂSL which intorviow defcn-
e | L

/
dnnts in prntrin] cu»tody nud uhmit/tjthor information or a rocommendation
f

: cnnéurntnr prutrtal ro]unqo to thu court., Thev nrc unificd. as is the bnil

%

'xnfnrm:mnvomont seactally,. in thu-cohmﬁn goll of factlitltxng the safe nnn— ,
. - ) o & « e o o " )
finaveial p?ﬂtriat;rvlenee'ht-crxmrnnl dc'unddntﬁ. :
: * N : ~c, S . D . ‘ ) F : - ‘ ‘ 'y ‘ E

La

anhv‘ vdwtai Bail fotors \tt of 1986 nnd the 11linois 10 PFerceat Dbpusit
ﬁﬂi&~?ldn hdvv eﬂwvvd Ay raoadels \nx Muvtlul utltvr~(ntu(c\ and court rules ndnptcd

-as by the courts and proba

R T el

' Beyond thie, howovcr, protrlal qclgnec programs arc as dlversq\os
the bail reform movomont itsvlf While it whq:obvinu as carly as 1964 thnt
pretrial release programs were taking different -approaches to the pretrial
detcntlon ptoblcm,‘l the differences between programs in terms of organi/ational

structure, operatingiproccdures and nppronches to the pretrialadetention problem

‘ have increcased with the passage of time and the dtvelopment of new release

alternatives. We know, for ewample, thnt projects differ considerab]y in ench

~of-the following fundamental arcas:

- Administrative Anthorltv. “In the early years of the bail reform movement,

own recognizance (OR) release projects were operated by a variety of organiza-

tions and individuale such as law students, bar assotiations,'attorneys, public
('\\

de?enders, district attorneys, police agencies and private foundations as well

fices. By 1973, however, the OEO study revealed

0
that most of the pretrial re]\\se programq wvere being operated by public agencies,

primarily either by probation dtp:\tmcnts or dircctly by the courts. _OEO identified i

69 projects opersted by public agencies and just 19 by private‘organizations.22

- Funding;‘ Theyamount of funding with which projects operate variesﬁ

enormously. Some projects survive through the ingenuity and perseverahce‘of”one ot‘twqﬁg

21The Interim Report of the 1964 Nationnl Confcrence on Bail and Criminnl

- Justice observ;d that,

o o
' Under the heading of bail rchLm, some courts appenr to. dircct ROR
program cfforts to releasing 'substantial' or respected' citizens
who might well afford a bail bond précium, while detaining those .
who are poor. Some projects are interrogating the: dcfcndnnt as to ,
‘his involvement in the alleped crime 'instead of confining theic 1. . o
questiont‘to the nature of the defendant's roots in the communityl i )
These projects dven go so far 1 to dlsqunl1[v Lrom, conatdcrntion

a defendany who refuses to discuss the ¢ l!tui"tln\w% of his arrest.

. National («w1ioxazn¢‘ o ‘m‘ll xd (l nlxntl Ju 1,?1"’-nn.rmltn"s: [ntoerin
o - .g—-‘iwh—{g\ﬁ-‘".h"- a -

l\l‘l‘k‘l L (l.f,’ !.)) Peool .\ l. . R . s e o ' :r) :
. S [« St O ‘ 4 > - GS : : &
s . T X 0 .

22y, Foldxtn\. Do Bloen and G Worrell, llu‘ antriul hclx‘uwv quprqm 8
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operating budgets in cwcosq of $1, 000 000.

~ the number of defendunts a project will interview

3 ; =15 = » : L " ’

bl

T B B o g, 3 K

individuals with no funddng whatsoever'Uwhi]e tho larpest programs have

Likewise, the source of project4

fuuding varies == OEO reported. that in 1973 project‘funding*Was about‘equally :

-divided between the federal government through LEAA block and discretionary

grants and county and municipality funding.23

S niﬁing. Projects diffcr both in the size of thcir staffing -

from one person operations to permanent staffs of 25 or ore == and in Staff

composition -- somc programs relying heavily upon the‘use of volunteers and

¥ a

low. salaried nonprofessional staff such as law students, while others operate

with an exclusively professional staff of probation officers.

£

== Project Clientele. Variations are found both in ‘the number and tyoe of

defendants that projects service. The OL0 study reported that ’7 percent of

the projects it surveyed in 1973 interviewed less than 1,000 def ndants a

e

”year, while six percent of the proJects were 1nterv1ew1ng in excess ot 20, )

“defendants annually.24 While ‘'such a variance is undoubtedly‘in part due to

the size of the jurisdiction in which the project operates, it is quite obvious

that other variables are also at work. One of the most important of these,,v

is the criteria a project establishes for selection of the defendants it

will interview.

release programs have established a formal or informal list of excluded

offcnses WhiLh limit the number of defendants it will interview.

o

Some projects,

for example, handle . only misdemeanor dofendants, others only folonv defcndants. Most

()

vprojects will chludv defondnnts Lth'cd w1th cortntn spccific offcnscs, serious

felonies ond narcotlc of[onscs hcinv the most prevalent.*Ju

-silgiggﬁgﬁ%[uggﬂvgggiqn-: One of the most important factors affecting

and release ist how quickly

) N4
23 hid LLE

-..av‘a

Dbid., pe 8. TIhide, p. 6 13.

o

Since the Manhattan Bail Project, virtually all pretrial o ,‘

K 1
lF

days or even weeks after arrest.

. once released.
‘original Vera criteria of cmployment, residence,
-~ record forvpassing upoh a defendant's cligibility for pretrial release.’

~should be measured ag

“tively.

o i

<]~ }
m’,lG"
the project operates. At what point in tho'crimtnwl Justice Sy"tem does thc

projcct have initial contact with defendants and how long does it takesiﬁe

project to process a case? Again, projects differ enormnusly in this arca.

~ Some programs are situatcd to interview defendants within mlnutes or hours e

of their arrest, while other programs ‘do not have eontact with defendants until

How long it takes projects to process

'release recommcndations is a function of several variables, e.g., verification

procedures, evalnation procedures, the Lype of recommendations submitted and:
whennand to whom recommendations are made. S o C e

e Verification Procedures.% Some programs ‘today have dis pensed with

5the«verification‘requirement in cases where the defendant is charged with.a

minor offense, at least insofar as to not require verification beyond that T
. ‘ { 3 :

‘available from the papers‘carried?on the defendant's person.\\Most projects,

W , . ) : . Y O ) .
‘however, still require at least one independent verification of the information -

provided by the defendant; some programs require tw0»verifiCations and at least
one program, San Francisco's, requires three independent verifications before

it will recommend release in a felony case. The vast majority of pretrial

~re1ease programs: rely exclusively on the telephone for verification, although

a few have sufficient staff to do some field verifications. o L

f(\
B 7

One of the few dreas in which projects do

' --_ngendant Evaluaticns.

knOt differ is in the criteria used to measure a defendant s reliability to appear

Quite uniformly, pretrial relcasc programs have accepted the
. i

£nmilv contacts and .prior
) ! p
A vory:

basic diffcerence among pretrlnl release programs is, however, whether a defendunt

v : . ’ : P
ainst these criteria by use of a common, predetermined poiat

congidvred Individually and subjed-
0o W

scale or whether cach defeadant should be

The poiutispstemwnpptoach,fwhich'Vera adeptind vory early in the
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;”f‘ ’ | Manhottan Bail Project. assigns a numerical vnlue to cach local contact

.'?”ﬁr , and the defendant's relcase rccommendation 1s continpont upon accumulatinr

9 a set numbcr ofnpoints. Most of the carly prctrial release programs f6110wod«
Vera's lead and G, Joptcd an objective approach to, release rccom;endations. |

‘ 'many progroms did not. Projects operated by probntion departments in particu- L

r U . o

i'. lar ttnded not to use point scales, preferring the suhjectivc caseworkcr

Lo approach instead. In light of the incrcasing number of procrams situated

in probation offices and with the incrcasing number of programs making

recommendations other than straight own rccovnizance rtleasc, it is not surpri—

- sing to see that the)objective scale has largely given way to the subjective B

R ~approach, In 1973, OEO reported that only about 10 percent of the pretrial re-
~ .,lease programs vere relying exclusively upon a point scale, although a:qaddi-

[

tional 46’percent of the programs were using a point scale as a guide in reach= .

ing an essentiallv sub1ective releage decicion.26. o

» . : - ‘Release Recommendations. :

Most pretrial release programs make some

e

type: of rclease recommendation to the court.27 The type of recommendations

o
i

made. however, varies with some programs recommending only straight own rccog-'

‘! .= nizance release; while others will recommend supervised or conditional releases
in appropriate”casesi' While the Manhattan Bail Project and most of the early
° programs would onlv present. cases iniwhich they vere prcpared to make a posi-
o ' ktive rclease recommtndation, today most Siograms present negative as well as
pgsitive~recommendations.V Many programs will also make bail redugtioﬁ”motiOns
f‘ in ‘eases .where,._f,nux)ﬁ.i.q:.;anc:f:ﬁ rcelease cannot be r‘ccomnmndt.w.i.?'8 |

e h k)
v § . % #

261bid., p. 15.

D ow

27OIO found that just 10 percont of the prnjcctt sfmply suhmit fnformation

to thc cnnxt thhouL making any rilease reconmendat Lon, hnd., Pe- 15,
} . . aY

A

~3Lhid.. p. 6. | -

contact judges by phone.

. of time needed to obtain the release of defendants.

) - 18 - .

Thc manner in which the recommendntions are prvsented nlso varies. Some

Bl

" programs prvsont recommcndntlonv onlv at a dofondnnt 8 rcgulnrly schodulcd court

appearance, while others willopresent the recommendationsknersonaliy to a judge o
in chambers as soon ashthcy are, prepared and still_others\hagg authority to |
A few projects have becnqdclcgated the authoritv~

to relcasc qualified defendants charpcd with minor offcnses on own recognizance“
without sceking prior judicial appioval 29 1n presenting release recommcndations,

the early OR projccts generally considered thomsolves advocates for the dcfcn-‘

dant. Some current programs still maintain this stance, but today most pro—

grams consider themselves as neutral, court'service agencies.
- Release*of Defendants. The time from arrest to interview, the
: i s
and the writing and presenting of release recommenda-

©

verification requirements
tions all have a bearing on the time it takes to secure. pretrial release for

a dcfcndant. Rocaure of the different kprocedurecldiscussed ghova, it is not

ERY

surprising”to*find considerable variation among projects in the average length
) .

In some projects, releases

can be accomplished.%nta matter of hours, while in others it is days or”even

. weeks before a defendant will be released.30

--‘ProceduresSAfter Release. Most p}etrial release programs‘undertake

some effort to ecnsure that persons they have assisted in gaining release return

At a minimum projects will generally send a rcminder

letter alerting defendants of upcoming court appcnrnnccs and many also utilize

IS

At

to court as scheduled.

w

phone reminders. Some programs require that a defendant contact them within

[

24 hours of release, while other programs require periodic check-ins by defen-

dants over the entire release period. Beyond this, however, some proprimg ==

those which have oxpanded intofconditjonnl relaensey == are conccrnod with

N : o
moniturin" thc performance of the condiciong imposad on the dc[cndlnt 4 .
_Z — - N /‘.;:;;:.\_\

’U ] 4 3 0 /f/ \\ . L E

2911 hid., p 17. ibhid., op. 18, N N

9

9.
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G o e - : B - : ‘ “ e o : __ Studiea such as Baron was, sugpoatina hnvc not bccn donc. While the :°
TRy . EYD - . . . - . . " v
réigaac. gln these projects contact with the défendant is increased over ~ W ,
& ' A experimontntion philonophv of the bail ro[orm movomvnt shnuld hnvc providod
the porlod of hlc' prm.rjnl rclcaqc. }i : ‘ ; . . o !
: ‘ ’ - a fertile gtound for res carchcrs to compare amd”contrast Lhcw“clntive impnct

J— P;occduros After- railurc to Apeoa . Most projects‘will make, some e ,HQD v
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; . and effectiveness of the diffcrcnt approachcs thnt had bcen takcn, the field
effort to ‘locate dcfcndants who havc fniled'to appear und attempt to persuade o . o S

o

, . o . is. for the most part, barren. 4
.them to rbturn. In some projects, the staff will assist the police in locating e . & o . , g T

o
o

.the defcndnnL for tho purpo se of making an arrch and a few projects have the K R ; T \
i authority to serve bcnch warrants and effect an akrest thcmse]Vcs. o . ‘ : - . e e v ' .

, The foregoing are by no mcdns the only siguificant differences among | . L=

i pretrial relcnse programs. but they do ‘serve to highlighc the fact that ‘«d? L : : : ‘;f ”1 ‘ _ : , . - , e X
5 & e = ) ‘ ’ s ‘\’_ - i . o ) o
- -, within the universe there are substantial variations in program organization ; C0 o ' ' ; » )

< ()

i K 7

-&. b and operating ptoccdures. Given the wide differentes which do exist. one would I B s
e 3 ' i ¥ ' Q

think that some effort would have been made to analyze the various approaches o

d . il ) o i . )8 ]
" that have been taken in order to determine which procedures operate best. : c o o A e T . Eﬂt

[ 2% P
,-‘, L (‘ Wl

The need for such a study was sounded in 1966 in an, 1nternal Vera Foundation - . : . SN L\ , ; L e

memo from Roger Baron, field coordinator for Vera and a former director of J %
‘ Ly 5 ) ) @ A " . il

the Manhattan Bail Project. to Herbert Sturz: ' T . o v : ' : o v ' :

e i . . e

@ : ~ The five years since the Manhattan Bail Projcct has seen pre-
- : trial releasc projects of every shape and form spring up through-
out the country. Since little was known about qretrial release
~ projects at that time, this was envisaged as thc best way to pro-
@ ceed. The theory was, let experimentation be the key to success.
At sonie future point we will sit down, analyze the strengths and
weaknesses of each preject, and determine what the bast procedure
v is. Well, that time has come now and, unfortunately, this deter-
mination cannot be madeswith any degree of certainty.

The problems, posed several vowna ago == Who is best suited to
administer pxetrnal release projects?  What kinds  of criines and
defendants should they cover?  What do you do when a defendant’
does not mect your cviteria for tclcasu on rccnyniznnco’ Who do
you prosent the intorm:tiou to? Do vou use ob|ect1Vc or subjec=
tive criterfa? =2 gqrd' still uwaresolved today.  In faect, we have
S hot oven °:m°s\:cx.'vd the haste question, are prctrial release pro=-
Jects vealdy wocvssary? I we dre oo release allk dctcnd ants on
thejr own vecopnisanee, haw many would return?

* 5 ) . E . g

EREEN




'diffcrent procedures and terminology.
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RLSPA!PH 70 NDATE APP!OAWHFQ TO_THE _PROBTEM ar MIAQUPTN 0
THE lllICIIVleS° OI TPRIVIRTAL, RELEASE }hOFIAHS

.- The Natjonal Ccntet for Stntc Courts has. rcccntlv completed a thorounh §

study of the policy -related research which has becn done in the prctrial k s

release field. Three broad categories of empiricnl research were found to

exist -- evaluations of individual pretrial releese projects studies of
oveiall pretrial release systems in 51ngle jurisdictions; and nationa] scope
studies of the operation of pretrial release systems in dif ferent jurisdictions.

.-\

Virtually every protrial release program ‘that has been establis hed has

produced some type of written report or description of project activities that,

.)r,‘. ’

loosely speaking, could be termed an evaluation.” These evaluations, usually
done by the project s . own staff or by a hired outside evaluator, represent

the bulk of the enpiricalfresearch'that has'been done to date in the‘pretrial '>
release"field. for“the nost part,'however,;the National Center's study
found these reports_to be of'only limifed utility. The statistics presented
were of value only in‘terns of*analyzing the particular project's progress

or develppment. They were not useful in comparing the project with others

or in making conclusions of general applicability because/f;cu=progect used

Unfortunately,,thc evaluations were

not sufficiently descriptive of the project's own opcrations to permit compari-

"~ sons with other projects.

~-Even -as to persons in decision-making positions at the local level, 7

the studics were found to bu of limited utility. Perhaps the single.most: serious

3btn this wection the concern s simply with deseribing the type and

~quality of vresearch which has beensdens, Whae existing rescarch tells us about

the effectivencss. of aretriall release proveat iy disfusaed in Section LV, iafra,
For aymore detailed discunnion. ol the natuce amd guality ofs the research done

tn the protral releane areas sed hational Center for State Courts, An_Evaluation
of Policy hwlxtvi}qguuq}difuljduijﬂjgw l\(HL\Z'Pr Frecvial Release IIN"IIH.
(l)un\'m, Lnldl e s ?ial(.i\t\)}l::'l centet l‘\'.l at. LL (mn B ‘), )) (hlpka :'.,

b

a

;:22,;

~failing of these project evaluations was their failure to assess the project‘

in the context of the overall pretrial system in which they functioned. For

“example, the number of dcfendnnts‘interviewcd and releascd, which most studics

did providc, are meaningless unless related to the total arrest popu]ation in
the jurisdiction. Without such information it is 1mpossible to know how vital
a role the project is playing in the overall system ot pretrial release, Also,
although most studics contained information on the percentage of released
defendants who failed to appear, most failed to adequately define what was
meant by a failure to appear or how the FTA rate was determined Another
obvious measure of progiam effectiveness -- the percentage of released defen-
dants who commit additional crimes while on pretrial release -- was ignored

in most studies. None of the studies analyzed by the National Center meaning-

fullyﬁcompared the project;s record on failures to appear or pretrial crime with
the performance of defend;nts on other types of release,‘particularly defendants
on surety bail.

In addition,; very few of the project evaluations made any use of archival
data which could provide a basis for measuring the project's‘accomplishments
against the system of relecase which existed previously -~ did the project have
any impact on the ratc of nonfinancial release‘or on the overall rate of pre-
trial detention?“;Because of the lack of sound conparative analysis, the

usefulness of most of these evaluation studies of individual pretrial release

'~programs to both local and national level policymakers would seem relatively -

slight.

Studics which exuminc the overall pretrial release system- in a single
jurisdictiov have a nvwber of advantages over the evaluations of individual
/ ’ . - A
prCtLJd] reloase pruﬁxk“n. Wost importantly they can produce data jndicating
what invoads alterndtive protrial relense mechanisis have made -- what percentage
of the crimjnal detfendants secure protrial release and by what means?  Secondly,

they can provide a basis tor couwparing thevopuudtion of different types of

Y
AN




’fnilurcs to appcaf and rearrests while on pretrilal release?

fadlures to

k kiv‘1 At fon ta F‘x‘»t Pl Hederteay g e e
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prectial.xelease Qitth the same jutisdlction‘--‘how, for cxample, do defen-

dants on ponfipancful release compare to defendants on surety bail in terms of
For these reasons

studicu of thc ov;:alJ protrlal relense syvtcm in a jurisdiction are poten-'

tially far more valuuble to local policymakers than are studics which focus
solely upon-the operation of a pretrial release program.

| Thﬂfé have, however, been only a few such comprchensive studies under-
taken. For the most part the stndies bf this type which have been dene have

involved examination of archival data (primarily court records, but sometimes

also police records) in order to obtain data on the proportion of the defendant

- population released on each type of release, failure to appear and rearrest

rates for defendants in each category, and the characteristics of defendants

in different categories of release. The National Center's analysis of these

single~jurisdiction suudies concluded that among the best were Forrest Dill's
case atudy'of'bail reform inAOakland, Califotnia in the mid-1960's32 ane a
recent compavative‘study of pretrial release systems in two urban‘connties in
Ohio donée by a group of Ohiqutate researchegs,}3 ‘The National Center alsog7
found that some of the best single 5%risdict;on studies wete ones which focused
upon a single issue arca., Thus, two notablc‘studics are Andrew Schaffer's on

appenr 4n Manhatrtandd/and the Notional Bureau of Standards' study

of protrial <rfwe in the District of Columbin,3d

32r. bitl,
Unbversity of Calirornia, Bevkoloy,
i 31‘1 A Bell oot all \*Hl .‘x\“\u"“ ‘)\‘v« 1opment, 'srml\"t {Columbus, leio. The
vﬁhlﬁ Universicy Rescaveh Poumdat ion, 19‘»)
| Mg
New York:

Batl and H)xl ReF nxm'k A un<13}wv\xa] Studv (Ph.D. dissertation,

Lo73).

Ao Selatrer, Bt o Dassls dieead wein Yanhattan in 1967 (New York,
o i

Verd Liat bthtesor bt te, bead .
“““ § . © S ¥ * ! )

WeoWe Loeke vt gl Cemid b bea end Plc o Cp anm th Court Mita in
s e sk NaCiona Bureau »
T TART T LITFREN ) DUNE GINS S N S. H\'p.nmh nt ol Comumerce,

BT A S

e LAtk T T Y

x\i Htwsndard s s ﬂ%ttltv Rt S U A

(tuet)

, !

employed

- mailed questionnaires.,

CUniversity' of Minnesota Law vaiow.'VuL Jﬂ

-2 - | . .
Thete have becn only three efforts at national, cross—jurisdictional -

research in the prottial‘release ficld. The first, Leo Silverstcin 1966

article, "Bail in the State cougtsﬁ,36 proyides data on bail sctting practiccs 

in 1962 in 190 countics in cvery state and the District of Columbia”and provides

an excellent basc from which to measure the impact of prctrlal lcleaso
.

One national ~scope study done in the 1970's, Wayne Thomas

programs.
unpublishcd manuy-
script,-"A Decade of Bail Rcform”,37 did attempt td measure the changes in bail
practices which occurred in 20 jnri dictions over thc poriod from 1962 to 1971.
Since Thomas used a common format and set of definitlons for both years and all
courts, his data facilitate comparisons over time as well as across jurisdictiqns.a
The third national scope study is Paul Wice' ‘dissertation, "Bail and
Its Reform: A National Survcy".33 The National Center for State Courts found
Wice's work to be one of the most ‘comprchensive efforts in the field in terms

of the range of issues considered and the variety of methodological techniques

Wice does an excellent job of describlng the bail systems and

reform effotts in different jurisdictions, identifying key issue areas, and

highlighting crucial variables whose impact upon the eperation'of pretriai
release systems must be examined in greater depth. The majer shortcoming iﬁ
his work, whith-Wice himself recognizcd is that much of his analysis of the
relative effectlvcncss of pretria) release systems is based on responses to

The comparabxlmty of the rcsponscs and the'accuracy of

some of the,findings is thus open to question.

twtv Cnurts_-'\‘mjpld Srud\ avd L\port

pp. 0ZL=u52 (1960)"

361, silverstein, Bail. j_nmr”!xz‘n

- 3y, Thonls, AL Dn(adv‘ul _Bail \vfnrn (bnpuhlxuhtd minnscript in dldft totm,

1975). - ‘ "
G

Tebrua:y

38p, wice, muil ned Trav
University of Lllinois st

,gfi'&ulwl “nt‘w”' (. DL Dissdreation,

‘wi‘)

:xsvux - bﬁi‘”d"v
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' grams.

programs and on thc 5éc0nd are ndtionnl, crossrprogram xssuts concerncd thh

= defendants roeturn for ttﬁal,’leSScuius the inequality in treatment of rich and

[

L FVM«UAT"’“ JESURS Mm e rw'mu'r STATE OF K‘JO'JLFD(‘E L T o \
(” ( 'h;o,_: ! ”xl \L ' ' ‘u! A "'(V l,\ g ‘ ' Ly e ! ‘

" Where does the CXisting tcScatch leave us in terms of our knowledge as
to Lha‘effectivenaﬁs of pretrial rcledse»proxrams? In this Phase I'EValuatibn
‘we must be concerned with two levelg of issues concerning pretrial rclease pfo- R ©

On'tha first level are queﬁtions nbout the efﬁcetiﬁcncs; of 1ndiv1dun1

I

1dentifyinb what pro ramg==with whnt organi7atioxal strUCtures, operating prof"“ . @

cedures and methods of release--produce optimum results. i o Sy

A. Individual Programs

‘Until the National Center for State Courts' study of ‘polieéy ‘rel‘ated | o .‘
reseurch on pretrial release programs, very little attcntion had been given bt R

to defining what, from a polic'maker s point of view, were the important evalua-

tion iﬁsuees‘ Thc groat wealth of
starting point as evidenCe’oﬁ whatjteseatehers‘felt_wete the important issues,
but the«thoughté of petsons in policymaking positibns - ptettini’release pro-
gram dirhctors; jddges. pelice chiefs,‘sheriffs; district attorneys,‘public’;“‘ I  , ® :
defenders, and county officials -- were latgcly unknown. The National Centerh

for State Courts Survcyed these individuals as to what thcy folt were-the G

crit’teal evaluation {ssues in- the pretrial relcm,t fmld and the results of S ' o L 4

this SCUdy‘arc-contained inoa haper by Robert B. Stover and Johu A Martin,

b R
. o N 't . P}
included ag Appcndix C tn lhv Vﬁtxnnnl Cenrcr ftnal roport. B ‘
Stover and Martin's nnnlvviv of the qucstxnnnnxrc returns indicated that e
therv Q\efn broad eonaenquvvxmong all of the respondents that pretrial release
prhgtumﬂ shoudd give high privrity. to fonr end-goals: making sure that released

,“raised-the issuc of the progtam's role in protectxn

carlicr roscarch was, of course, ain m.pa'ttant ; , “:) f
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e:poor bybthe criminal juqtice system. obteintnr spoedy ptctrial tcan&G for

«defendants who arce oligib]e £ot release, and producjng cOsL—snvingq to. the

“

\puh]ic.

the Stovcr—ﬂartin paper rcvealod tonsidtrablc dxsagreement among thc respondents

on ‘the importance of several euggestod noals that pr]icitly or implicitly
thc public safcty. What

e

“role (if any) should the projtct plny in guard;ng agd1nst the relcase of

)

defendants thought likely to commit additlonnl offenscs once releascd9 ~While
~some of the respondents belicved that guatding against the release of defendants
Jthought to,beydangerous should be a primary geal of pretrial reiease,progtams,

' dthers;felt‘that this was not‘a proper concern for the programs at all, Such

»disagreement typifies the deep split in opinion over the issuc of preventive
detention.n

Based on the views of the pollcvmakets as to what the important evalua-

i
v

‘tion ffsues should be,‘coupled with the information available from existing
literature, the National Center s Evaluation of Policy Related Research on Pre-

;Q“
trial Release Programs dlscussed the current state of knowledge concetning

i
1} '
pretrial relecase prograns'around six Substantive issue(greas. The same,organi-

zation is appropriate hcere. The issue areas are:
‘Rates of Releasc

“Speed of Project Operations

Equal Justice. ~

‘Failure to Appear Rutc ,
Pretrial Crime , o 5
‘Econonic Costs and BLH&f]LH

Rcleash Rntes. Protxial rclta; progrnms are un;[icd in the common gual

(30£ ptomorlng the sate prvtriuldrclcnsu oL~cr1mtnal defendnnts.

This is their

) reason [ot hexng. and “as. such, an important issue in determining thelr succoess,

W

In contrast to thc unanumlty on tho importancc o[ thcse four end-goais.'



~the overall rate of pretrial release

release prncticcs have ehanged considerably over the: past 15 years.

~of bail practices in 20 jurisdictions over the period from 1962 and 197l.‘

Sil@:
=27~ SRR

Releane ratea raise a dnnl concern -~ what is the project s impact on the CE k%

riate of nonflnnnciﬂl reltﬂaun in LhL JurLsdJetlon and what i its 1mpnctfbn

*

Looklng at the - reloaet rnto lefues‘in thc’brondovt'nossible ncrspcctive.
it 1s rondily appnrent that tho bail roform movomont “has engoyed a’ considorable
measure of success. It is unllkely that anyone familiar with the criminal
justice systcem wou]d quurrel with the statcment that, nationally, pretrial
The almost
totnl reliance on money as the criterion for pre*rial relcase has given way
in mnny juriadlctlous tokthe extensive use of nonfinancial releases. The
magnitude of the change which has occurred in bail praetices, of course, varies
greatly from jurisdiction to jurisdiction and, undouhtedly, some jurisdidtions

have been left untouched by the movement. 'Thedhest indication of the;magnitude

of the change. which has occurred nationally, however, is Wayne Thomas' study

Thomas

found that in these cities nonfinancial pretrial releases had increased in

rlclony cases from 1csa than five percent of the defendant population in 1962

to 23 Percent in 1971.3%  In misdemcanor cases the increasc was from 10 Percent /ﬂ

*

in 1962 to 33 percent in 197140

Thomas' data also show  that thiy observed incrcase in the use of non-

financial veleases was direetly reflected in a deercase in the percentage of
criminal defendants detained ln'custod§‘€or the duration of the pretrial peried.

. lf
. s o R | , ‘ v
In felony cases. the detention rate in the 20 cities studjed decreased from 52

perceat in 1962 to 33 percent in 1971,41 In ui'dcmuanur cases the decrvase in

Cthe doeteation population was not as dranatic, rolag from 30 percent in 1962

9

to I perccnt fa 197100 Thenas obaerved, hovever, that the detention percentage

T A R

LLR lhumas. supra note 7, p. 39, 50l}§d:. p. 82 4')3151., p. 7.
&3l!ld.. pe 7. |

i
el

- movement -- is a different matter.

nE

¢

v',in mi demeanor casts Was heavily;influenced by the large numbernof‘case31th3hf*

are terminatcd nt'the'defendant's,inltinl apponranue;?'It‘was‘found that

very few of the defendants involved in these cases secured pretrial release.‘

[

,Thus, considering ouly those mi,domolnor casos which ndvnnccd beyond first

W .

Aappearance, Thomas found that the porttntage of detained defondants decreased

43

from 21 percent 1n 1962 to Just 12 pcrcent 1n l97l. However,.the extent

éto which these changes can be attlibuttd to. the cstablishmcnt of pretrial re-

lease prograns - or even to- the generalized influenec of the pretrial release
As the National Center for State Courts'

Evaluation of Policy Related Research on the Effectiveness of Pretrial Release

Programs observes, it is at least possible that some or all of the increase in

the use of nonfinancial releases can be attributable to other factors. For

example, ‘a rapidly increasing arrest rate in the face of limited jail capacities

could have been a major iniluence,in eauS1ng the chauges which d oceur. It

is possible that’the;increased rate of pretrial releaSe resulted not from the

considerations regarding the dangers of jail overcrowding and the availability of

4
new - alternative forms of pretrial release. 4

- -

In one sense, it is nonsensical to try to dctermine the extent to which
increased pretrial relcase rates are due to the establishmtnt of pretrial

release progrums. ’Since most pretrial release proprams were estubllshcd ino

situations of strong nced, the initiation and structure of a pragran may be

viewed as simply the vehicle through which existing pressures toward"grenter

o

43lﬁiﬁf' p. S1.

bhy

National Center for State Courts, supra note 31, p. 86.

4 )
‘ : )
\ - A
[

W

o

‘bail reform movement - alone, but rather from a number of factors including pragmatic
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f“} ; that those dcfcndants telcascd upon the rccommondation of the pretrial relcase
Elp o program had a conrldcrnhly )owor rate ot nonapponranrcs than did those defen-_
<  dants rolensed on prctrial parole by the court without projcct involvement 47

This finding ig ccrtnxn]y worthy of furthcr jnvostigation as it is strong

t
.
RO )

What do we know, however, about the importance of pretrial release

e support for the continuoc opcrationuoﬁ pretrialxrelcaseﬁpxograms.

programs in terms of increasing the use of ‘nonfinancial releases and reducing

® the pretrial detention population? How would discOntinuance of a pretrial

¥

release program affect these rates? -What could a jurisdiction considering

nxptettinl rcleaéc program, expect to accomplish in thése areas? For any

Caal L : ’ , Vo
l‘. particular jurisdiction it-is impossible to answer these questions. . The need \\

’? : ) o . 3 .
for pretrial release programs is first and foremost a function of what the

.

‘present release ptaccices:are and‘'what the attitudc of the local court is toward

"iib. pretrial release. Generalizations cannot be drawn from the existing evalua-

tions of prcttial re]ease progr:&s, as thosc ofﬂorts ﬁave not satisfactorily
S . described thc politicul environment in which the programs operate, have not
e y

considcrod the projcccs releases in terms of the ovetall system of pretrial
release in thc juribdiction, and have not collected data on release practices

ior to projcct 1mp]omgntntion so as to reflect what changes did occut.

-

P
. ? ] .
: V) Only one program, the oyiginal Manhattan Bail Project, succcssfully

- utilized a control group experiment in order to wmeasure its impact. From

e
P s

thia study, the project learned that defendants for whom it recommended
fad} . k - n
release wore granted ponfinancial rulbnﬁcs four times as often as the control

group, which consisted o defendants equally. quwlxlxvd for rclcaqo but for =

) T o 3
4 -
supry wsote 3, p, 4.

O
A, senatier,

3 <

o
. . ‘ N ; ‘,1,-

O

whom the velease rece™aemlat ion had been withheld 48 This® study was, howover,

, : 2 . 2 bctwocnmartost and rvludnu.
,&hﬁrﬂs{ Ravkin, and Sturz, supra note 11. (rb “ ' ,

° . o ’o'; - 31 -

A~

conductcd at.a timo when .own roconni?nnce was a Jittle nqod procedure;
qucry whother the same results would obtnin‘todny?
Some prctrlal relcasc ptobramsl\cuch as thc ones in Washlngton. D. C.

and Philade]phln, have REOWD into lnﬁge, comprvhencivc court agcncjc° nnd

it is dii[icult to imagine the pretrial relcasc systcm functioning as eftcctivcly
‘without them. On the other hund,‘jotisdictions considering a pretrial release
progrgm are not likcly to commit the momey nccessary for such a large ptOgram.
-1t is the smaller ;rojgcts. and pattiCularly the small ones thatvhave‘been

operating several years, that must be studied., -If a project has been operating

Q
for several years in servicing the same select group of highly qualificd dcfcn~
dants, its continuigg/role must be re-assessed.

to the use of own recognizance so that they would continue to use nonfinancial

L

releases without project recommendations? Control group experiments such as
the one Vera undertook in the Manhattan Bail Project would be particularly

valuable in answering this question. The pretrial relcase or detention status

o e

of defendants in the control gtoup‘-- a tandomly seiectedcgroup of~defendantsno
who“cte'omittcd from nrogram‘considération =-= can beucompared to the‘respectivc
rates for defendants serviced by the ptoject.  If an on-going or' periodic

experimental design is uscd from the bcginning of a release ptogram s operation.
the program s initial impact can be compntcd with its 1ater impnct nnd any ‘
' obscrved increase in the relecase rate among thc control group can be scen as

an indicator of the program's success in changing judicial willingness to |

usc nonfinancial releases on their own without program intervention.

Speed_of Fuoject Operations,  As in so many aveas of procedure, there

are onormuuv différonc0q between prournms in terms of the speced with which they

.

opcrutu and the extent to whlth thicy are suuccantul in mlnxmnfxxw tho Limv delay

The two national scope studies dunc in“the 1970n. by

S L e emen, | MGG s L Ty

Have the courts become accustomed

o

“a
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Paul Wice and Wayne Thomas, both reported Fimc lapgs from.arrest to intervicw
o L ¥

.fwi ranging from a few hours to several days, >iilustrncivo of this variance are
ﬁ" - the Santa Clara County, California Pcetiial Release Programfin which in 19?1
thc‘nvérngc,tlme from arrest to project release was just 2.4 houréjinq@isde-
meanor cuscs and 11.6 hours in felonies®d and the plctria] rclease program in
. : N
'.. ;j ‘ Dallas, Texas, which in.l97l_had an average del?ykin q;cess of nine days from®

arrest to releage, 9

‘One of the few consistcnt findin;s found to exist in pretrial-release

® . studies 1is that there is a close relationship between a program's speed of

o ;opcrations aiid “the number of defendan;s it releases.5l :?he respective release .
rnteé in the aforementioned prégrams fﬁ Santa clntg and Dhllas bear‘fhis |
- out., The Saﬁg51C1ata Prbjcct, which is located at the booking desk in.the
G canty jail, sees defendants within minufes of their arrest and booking and.
doag not need judicial approval to rn16nsnumisdnmnnnnr defendanta. ’Ag a ; )
result, the project reported that 54.9 percent of the defendants in th;t
AR

jurisdiction were released on own recognizance in 1971.52 By contrast, the

Dallas program, with its nine day delay between arrest and release, secured

¢ the release of only 28 defendants out of a potential 1, 199 clients over a " .
' ten day evaluation pcriod in 1971.53
® | The corrclation boetween the speed with whlvh a project opet;tes and
; the number of rclca es it gener \th is not a qurptib‘\g finding. Conditions
1n,Am¢niénn Jails being what they are, it‘}s not surprising to learn th;t
Py \ defendants sccure rolcusc‘hy vhatever method is fgstﬁét :—ﬁqvcn surety bail --

2 “9Amcligﬁn Just ive Tn‘titutv Santa Clavn, Cnunrv Procrial hcloaro Project
Flrst=Year Pvaluation Keports tn R, J. Obort ot ab., l Vgll |ul J\.I3u|wn "rn\w~un n
an Vrhtn Arvu._ 1tu\l Avpart, Santa Clara County Prvltaal hw!vlwu ”lﬂ‘tl“ (l“/i). p. 53.
N\ ‘ 3
k. 1. Bosomony and W Gaus, "An Bvxluxli‘?\tﬁ the Dallas Protrial Release
Projuet," Southwestoern Law Jourenal, Vol 2o (L972), ps 510,

[

5|Nntluuul Contur for State Courts, ﬁyggg nota 31, p. 93,

»

525mnvinnu.duuhicu lnstitute, supra note 49, po 53, : : .

5\h. V. loavmulon\ and Ld“oo aprit note 50, pe 250,
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‘has becen made,

swiftly?

to merit projcct'iutervcnlion in qualificd cases,
. . D

Center's qucstiohnairc of persons in pnlicvmnking positious makes

-n-

rather than waiting the time necessary for a nonfinancial release. Quite
conslstently projects which proesent their release recommendatioss at the defen-
dant's initial bail hearing enjoy a higher rate of release than do those pro=-

jects whose intervention comes at some point after the initlal bail decision
What are the factors which enhance the ability of a project to operate :

Existing rcscarch would suggest that these factors are quite obvious

ones =- carly access of the program to defendants for interviewing; a large

enough staff to do prompt intervicwing and verifications, prompt access to the
[ 0 . ) .

¥

defendant's past c¢riminal record and to the police report on the current charge;
the authority to grant releases without court review in routine casdes and rapid
access. to ﬁudges where judicial approval is requireli.%

Equal Justice,

The focal point of the ecarliest pretrial release programs
was poverty. 1he injustice of the bail system for indigents was the motivating |
force behind the Manhattan Bail Project and initially the project handled only
defendants represented by the Legal Aid Society. Very ear]y in its development,
however, the project dispensed with its indigency requifcmunt and only a few

of the projects started’after 1964265 ever had such a reStgiction.’ The injustice

V,of persons unnecessarily paying to secure pretrial release(yﬁp thought'sufficicnt

i

And yet, as the National

evident,

concern over the plight of the indipent do[nndunt -= the one who cannot afford

bail -- remains a dominant consideration in ass wessing the Lffcutchnca of

protliul tLlca 50 proprams.
It is quite evidunt thnt cven Af plollin1 reloase programs have succoss

fully o\pdndo' the use of nnﬁffnancinl‘rclcakvs,'yoﬂL persons would consider
- . > B »/ . .
o (.

aed - ~
T N
\.j/'

i . <

Y . L
Sanational Center Tor State Courtws, supra mete 31, po 95,
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the effort a fallure if the defendants now being raleased by the programs arc L who can secure '0’03‘0 by posting bonds will have dnno 80 Pflﬁf to the pro-
«, v ‘TA\J Yy Y '
;de, o the vory game oney who pruvimu'ly wuu]d hnvv/pnqtvd ball. A'Llnn to what | f@ Ject's intcrvcntjun. Tn these projects it ‘q con"ldorably sntcr to helieve |
L extent a project is successtul 1in relceasing persons who cannot post bail is * that cach person "‘~1“~“"—‘d == although '-hc nunber may be Bmdll’ == would not have
in a sense simply roph;nsing the question as to what impact the project has w ~otherwise been freed. Thus, every release thesc prograns secpre“has a diroct
upon the pretrial detention POpula;ion. While a program can reduce the v ) © impact on the jail population. It is thbse programs which tritcrvene close - L.
¢ daily fail population simply by increasing the speed with which rclcnse‘s are * } - to the ti,.m;.- of arrest that must be constantly concerned W“h ;\clxctlxer thelr ‘
, , > . cod
effectuated (reducing the tine cach reloased defendant spends in jail prdor ;  release gyiteria are excluding indigents.- Such projccts,canfsucceed in generating &
Cor to release), its major influcnce on the detention population, .quite obviously, ' ® a substantial number of reicascs but be failing t.ho e the bnil reform effort
o w111 be found in releasing pe;‘sons who would othc‘!rwi'Se remain detained. ( was intended to benefit -= those who cau‘not afford moncy bnil. The fact that
Unfortunatcly;\this ngiceans dpmus way b oo of the most difficult : indigency may be inversely associateé with factors that p;oj?cts consider 4n

. B o 2k n . S ) A, !‘ H
to answer and certainly is one which has not been satisfactorily explored making release recommendations -- such as employment status, residence stabllity

to date. For example, despite the dramatic increase his study showed in the ~and family contacts -- f;reat:ly complicat-\ses the task prnéectg face in lessening
rate of nonfinancial releases from 1962 to 197i_. Thomas o;served that it canno; the inequality of the system's .’tr'eat;men'i:”} of rich and poor d{’fe“d"“ts' &5
(-) be as;;umcd that the usc of(?:/‘( in 1971 was going only (or even’largely) to | . Failure to Appear RF!CS,S’: The rate f‘c, which defend.tmt{; who have been
<§, indigent defendants.. Based upon his finding that there was some correlation released on own recognizance appear in court as scheduled h:';fm been of great
between nonfinancial releases and the rate of hond releases == cities highest concern since the beginning of the bail reform movement. T);he success of own ,
® in the use of nonfinancial rel;:ases tcnded to have the lower rates of bond recognizance release projects was in large measure cbntingc%‘nt upon maintaining \/f« L’
releases -- Thomas could only couclude«\ that those defendancs released on OR acceptably low failure to appear r-“ates*.'\) During the early years §f the bail “
in 1971 represented a mixturc of persons who would not have othetwise been reforn movement, bail projects consistently reported extrerJnely low nonappearance
o releascd as'well as a substantial number of defendants who probably could have rates.. Generally failure to appear rates,of five percent | 01' less weré reported. /55

Still today most programs arc repqrting q;lmilarly low l‘TA ,rates. There have

b .

" been: 1ndic.nt:innc:, hovever, g/har in cities making c‘tremi,w, usc of nnan.\ncinl

posted bond. Working on a national level, Tliomg\s was unable to give this

issuc the attentjon it descrves. ‘ ‘ , .
: \\i

releases, failure to appear rates have climboed to 10 pmm.mt and .Jbuvo 56

(
Computing nomppoarnnco rates is a difficult L'ml..l fraught wlth serious

“ .
f

mctlnﬁdoloﬂical problems.  The threshold problem is a ‘lounlcionnl one -- what is

'l‘ha i:asmc 13: ‘one which shou Lt duvmand ‘the attentfon of individual programs,
pacticulavly thore which u]nldl\‘ nOsL ,wiltL§ « . In projects which operate with

a comidorable timesalelav, the indh':xninn is that gll of those dufendants

s . 3 . W e
: VAl (. SR Y
S5Pigures com piiu‘ by the lmh..l QL th~ Depavtment fot Justiee and Lhu ¢ e
. Vera Foundat fon for prescntation at the 190% Yatfonad Ceonrerence on theOperaf fon .
R & of Pretrial Relvase Projects shewed that 34 ot th 3o pl\} wrims reportinge t..xlyl'c \
. a N to appedar invorsat ion hadinonappoaranee fates of below .)mun.unt. Thirteen v

the projects reported wo tailures to appear, ,
it ;’ ==
r . » ie
B -’(’b. n,'lx er, suprea aete 3 found, for ex unplw‘ that, o Manhattgn in {1967
the failure wk " Ak im: demi.mh- i ooun e vm*,,ni::am'u was, l ».Io peres nl‘.

Q
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a fatlure to appear? Should cvery m[i::é(:d court appearance be ‘coyx‘ls:id'c.rc(‘l‘ a . : 15.4 percent but"f‘qr defendants released on the l"c.:(;o‘lmnmude.t;;ic)uﬂ of the pretrial \\
5 fai}ure to appear, or only those “wh‘ich were "willful"? 1f the latter, hOwO | N ?cl,c,aw program, tl‘u:- riége was. 10“@" 9.4 pe;¢ep‘f:‘.'58 T ' ‘ . \\
o is a "willful" nténmﬁl)onr.nncd to be determined? 1Is the fai‘l‘_lrc to dlbpéar - 1® ) | - Thomas, on the é)Lkngr hand , “found vj{“ the 20 cities he studied that there |
raté‘ to be ‘computiéd oﬁ the basis of the number of vdefcndnnts released ‘of the » was lictle appreciable difference bécwcen the rkm‘nappenmnce rates for‘d\ef;end‘ants
numvber: of appecarances mdde? The Oﬁoystudy revealed “.f".ubs tantial disugreumc.nt on bai‘]. and .own rn“cof;»x‘ri":mc;e.k In some eities dyufel‘ldemts on bai‘l"lmd‘hi’ghq n‘nu-’ .
@ on th(;‘ part of pretrial relcase programs in how failure. t‘é'zippe‘iar is defined o o appearance rates; {n others, defendants on own recognizance had the higher lﬁ"‘e’ but \“\
and how a nonappearance rate is computed —=the 51 px'etrvia]. release prbgramé ;'m either case the Vgri:nxuce between t:hé_two yroxipé was usually slight, Il"l the ' \%f
which féportcd ITA rates to OEO used 37 different methods of calculation.57 It e g 1973 OE,O study only 16 projects were able to supply iqformation on how their non-

) | ) is readiﬁly apparent that inter-project comparisons of failure to appear rates -- o appearanc‘e rate compared to Lhat of defendants on bail. The responsecs ft,“d‘%ca?"d . "
which could be of prime importance in evaluating the relative merits ibf : a pattern similgr to what Thbmas found -- tcn of‘ the programs reported that their |
different operational érocédurés . is nbt possible on the bésis of thej ~ nonappearance rate was lower than the rate for bailed defendants, one éaid the

[ B information now being rep‘orktéd by Pl‘O,.]:éCtS. Cross-jurisdictional c':ompa.rivsonsy e ” tW°. rates were the ‘same, and five reported a higher rate for project releases.59
of ‘nonappea‘rance rates is not without serious methodological problems even : While c’ross-jurisdictional comparisorts of failure to appear ra‘tefs may be
if a standardized defvi‘niltion of failure to éppqar is -u;sed‘. 'Thonias, the only beyond the capabilities of indi.vidgal programs, it does seem clear that greater

.,:) | person to atteupt such research, found meaningful cmm;)arisor‘\s frUstrﬁtcd by : o .i*v a-ttgution must be given to the 'x:espccti.vé failure to appear rates by dcfgndants
| ‘the different jurisdictional: procedures encountered in 'déclaring and recording l» on different forms of pretrial relecase within the program's own ‘_'i.urisdicg‘tiOn.
failures to appczir. Tilomav was unablg i‘.o rule out‘ the 'possibilit;y that differences‘ ‘One v,px}:'oblem-in this_ar.ea which must be gua.rded aga'inst, héwever, is thaff the .
® between .jul‘isdictions I f‘ailur‘é ti,c;’;(appear ‘ratc’as'l vere sinxialy a function of dif-‘. @ defendahts‘ on the different types of release may not be truly compatabler in
ferihg couLt proceqhires. / ‘ , _ ‘ 7 terns of their‘characterisucs t:haf: may be relevant to their propensity to
_ 1 se.éths equally clear th’l/t it is impossible at thfivs time to compare | return ‘to court as scheduled. chfffndant‘s rc?.easdd‘ox) bail may be quite differgnt -
® nm:,\n:i.ngfi.\],lf the f;i\i.jm:c« tb ‘appcar ‘rates by defondants on nonfinancial release wiﬁi : . as a group from defendants released on own récognia.‘.uéqand it may be thar=it
’ timt of;def{:ixdants on surcty bonds. 'L‘f:c best study on this k‘ks‘ubje‘ct': remaing is thesé differconces fm tho ch.zfé.m!awt:; and not. the type oﬁ“;re.l.casuth;\\t LH being
Androw Sch"nffcr;s wérk in New \;ork City. \H,,'LS analysis m.f"court roecords indicated’ reflected in the nonappearance rates. Schaffer's stady -of releases in .
ot that 1?1 Manhattan 'in 1967, dcﬁen.d:x-nt;sﬂ‘ m; suroty, i{)onclsﬂ h:,ui ‘t:hcf- lowest rate of A ; @ : Manhattan found, qu« wrample, that l"?”v?,“‘“s charged with gambling offenses _
 n0nappvmtancu, &.4‘Pér¢ent; while defund;nLS pmsting cuaxh buil’hﬂd thﬂjhi&h*ﬁ‘ ; - comprisad a vgry‘lurgc pvvcon§%§ghuf the dgfcnddnts fulousud on surcpy '
19.4 porcuﬁt. Thﬁ ;unﬁﬁponrnnce rate by ﬂofcnddnts On own recognisance was bail and had a wonappearasee rata of 0“13 eav percent. by contrast, defendants
“(:) = |  §?lL (*Lh;;;,i”;‘”.‘ Eﬁfﬁil‘“”*' 22, pp. PR éj) | ; 58§, Schalter, fﬂﬁ?ELFﬁﬁt“ Jhyope 4.0 591, colduwdan et al., Eﬂdﬂgllnva
' @
I ) ] ) .

22, p. 22,




on sl ball and had o ;ump Fare of 27 percent, 60

Lypcr of release should control for the type of offense involved.

will this producc more accurntc compnrisons as

AAwanctal velvnge and vhich ones, if any.

ﬁying and relengfng defendants

-

cbﬂruvﬂ with prosuitution gompvtugd a high proportion of those released

This sugpests that, at

@ miniMUm, comparisons nf fatlure to appear rates by defendants on different
Not only

to failurc to appear rates, but

it may also dnddeote which typﬁ% of cases arc particularly ﬂuxlvd for non-
J i ~

are not.,
© Two key dssucs dn Uhe failure to appear arca arc how far into the

arrest populatlon the use of nonfinancial releascs -can be extended‘before

7 \

the nopappedrance rate becowes unacccptuble and whether the rolease criteria
presently bedng employed by the projects are validiﬁ?ggictors of performance

on pretrial release The two isgucs are obviously related. It would scem logi-

cal to expect that as the percentage of defendants relcased increases, so will

@

I '/ P . . [} "
the vate of fallure (o appear, since prasumab bly more "poox richk" defendants

will be among the expanded releases. This is not necessarily true, however.

It is predicated on the assumption that the release criteria presently being

ampioycd are gccurately sapérating the "good" risks from the "poor". No

'R

N
Btudy hasg ﬁhown chis to be the case. What the past evaluatjons of pretrial

release programs tell us is simply chat the proiects are succcsqful in identi-
who roturn to court at least as wcll, and some

tines hotter, than dbfcndnnta veleased qn'surcty bail, We, thus, know that

for h.ﬁiﬁahlo gegrivnt of Lhe arrest population, it is not neces earyato dcmand
the securley of o Mot rary pladie. What we do nat know ~- LhL issue wh;ch
hag ok boon uddveésvde~ ig whether those defendonts who are left in the jails,
NATKIN Qu&lilxvd for own Vvvn:ni*anév uld nat vapable of posting bxxl are any

worne risbs fov o pretriad release th thase wha ave released.

. I R R N R .

B0, seltver, sanea note Y, Table 8ob,
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~affcctinp Lhc failure to appear rave.

'such as Wnshlnuton D. C., Des Moines, and San Dicgo.ol
R howevcr, any highcr than in the other citics.

effect the failure to appear rate.

“appearance.

Therc 1s canidc able evideénce that moqc protrial relonse programs SR}

could sub tnntin]lv incronqo the numbor of dofendant tclcnsed without hcgnti&o

Iy

"I‘hcnn:'lrz' d:l("l indicaté that m(')'r juris «li(‘

' tionq have a nonflnancial release rate of about 15 percent in folony cases, a

figurc which pllca in comparison to rates of battor thnn 40 percent in cities
Thc failure to appear
rates in jurisdlction, hnghest in the use of nonflnanc:al relenscs were not,
The Brooklyn Pretrial Scrviccs
Agcncy rccently found that a qagntflcanc increase in thcir release rate did not

During a two weeck period in 1974, the projg

releasc rate increased from 42 to 66 percent of the defendant population - and

in the expanded release group were defendants charged with quite serious felony
offenscs - and yet the project found that its ‘nonappearance rate remaincd vir=-
tually unchanged.62

.

The criteria uced in determining which dcfendants are suitable for non-

financial prettial relcase have remaincd largely unchanged from that employcd

by the Manhattan Bail Project. Although the manner in which defendants atc

eyaiuatcd'varics, all programs consider the same factors -- employement, resi-
@) . % :

derice, family contact: and prior record -~ in making their release recommenda-

tions. Are these valid predictors as to which defendants will be successful

on pretrial release? Several researchers have attempted to detormine the value

1y

ct's

of these factors as predictors of nonappearance and have reached the conclusion’

that it is exceedingly difficult to find a positive correlation hoetween any

»

of these variables, individually or collvctjvcl), and the Likelihood nf non-

Thvro,dppcat to be a least two roasons for this inability to

predict nonappearances First is the fact that very fow defendants Cail to

4

appear -- available dava would fndicate that the ROMIPPCArNGe

s i

(/)lw. Thomng, supra note 37, p. al,

)
(PRSI

V75 (rook by, dow York, May

(“‘Jnmmf. Wo Thowpoon, Pevtrial Secvieon Avoney Operations Report, April -
April 28, .

0 -
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xntv in leun Lhin JO pereent ln NO'L juri dictfonﬁ; Predicting the behavior

} ao‘-ﬂb.“ ik:i_ : \rzk:,
of nuch ﬂ~ﬂmﬁll‘ﬁrqp0tt10n of the total rciensvdrponuintion is n'géry‘difficnlt
tisk, $0Qnﬁd,yhh0rﬁ i no Lhcnraticni framework in the aroavofynnnuppdarancc
from which to drav infcrdnccs‘aboutowhnt factors‘shnuld be‘QXaminnd;' Rescnrcng
tq‘daca'haa drnwn almost exciuéivolkan varjables ncrtdining to the dcfendunt's.
bnnkﬁtﬁund’ conmunity,tjnn, nge, nnd soeio-économic stntus.j The kprdblém
uith this npproéch ié nhnt if one isklucky cnongh tokstdmbleion a variable
which rﬁjntvndta ndnnppénrnncc --‘agc;.for cxample -- tlis does ndt~qdd to onr
undérﬁtnndinﬂ of why failures to appear, occnr (why does age relntn ib‘non;;='

appeurnnce¢) Should youthful offcndcrs then be discriminated against on

the baaia of nﬁe per se?

v

Rather vhnn nctampting to devisc a system for predicting which dcfendants”

arg likely to fail to appear, the more fruitful course of action might be to

analyze courﬁ’procedures with a view toward minimizing failures to appear

5ancrully For example, likely to enter into a dcfendant's decision not'to

appear in court is his perccption of the sanctions to be imposed(if he is
apprehended. A defendant who has failed to appear once'(or who knows of

others ého hava failed to appcar)'without suffering any negative consequences may

bn mo10 11kcly to fail to apponr aqain. Defendants with a prior failure to appear

are quito often assumed to represent thc worst prctxial rcleaso risks. Court
praacdurca in most jur(adigtions are currcntly quitc 1ax An aorving bcnchc
- i

wnnrnnts.fnr nuunppnnrnneo and, even in jurisdiction -where willful fdilurc

to appear is a separate erime, plQSLCUin“S arce g\trcncly rare. whnt Lhc :

imxact vould bv on fnilurca co ap car if,court‘ WLTO murt btrict in enforcrnv'
i ; IP

«
[

the sanetiong uyﬂ{ﬂ:f nunnppunvuni is an area worthy o[ fUthLl 4tudv.

Tha faflure ty a;prur ﬁ:vhl~n ig. furthcr LOmpln(!LCd by th; fuct that

S R ITAY (U: it mm%) t.xilm* HI SN ”».m;w;\r Ao nnt x.hv rozmlt of (:an,m:‘i‘lvm-: doci- Y a0

ninn;vu«thv deferdant 4 part o avold the court prodess,  Inadvertent

‘nonnppcnrunLLu caused by a dtfondtnt foxnctling or bLlnL confusicd as to

-where and when to npp;\. are duc to a number oE-factors that can to a certain

is unfamiliar with cu‘

~ with his abnnuranccs.

"“—351 o

N

-

‘extent be overcome. Cunsxderntion muut be gjvcn to how othcLivo tht flow

of informationsis from the court to the de[cndnnt. At cach court appenrnnce

the defendant needs to be fully advised as to the outcome of  the hearing

‘and the time and plucc'oﬁ his next court appcarancc. ~Whether or nnt this infor-

mation is communicatcd effcctively to the dcfendant dcpends first upon the

means the court,ufes to convey it. If the important court procttdings take

place ot . of thc dcfcndant s hearing *nd/or if no onc takes the tronble to

'>explain to the defcndant when and where he is to appear ntxt, the probability

 {ncreases that a failurevto appear will occur.~ 1f, in addition, the defendant

i‘procedures or has difficulties with the English

language, thc chanceq Lhat a failure to appoar will occur bccomo increnein"ly

E

: greater. Aigrcater effort on the court's part to fully and fairly advise
~the defendant as to when and where he is to appear next, including ' N

“sending reminder letters, may be one means of reducing tne'fqilure to appear

rate.
The amount of time passing between court appearances is anothcr factor

that might contributc to nonappearances. It can be hypothosizcd that the longer

the period of time to the ne\t court date, the more-likely the defcndant is to for-

‘get his appointment. Again, notifacntion 1cttex from the court may hclp to miti-

.gate'the adverse cffects of delay. Likewise, the‘marc apponrnans-that the defendant

i ¥ s

1s called upon to make with little. norcv;vvd PlOngwS toward a disposition, Lhc
more likely the‘dufcncnnt mrvht bL to lose inteto ¢ in the case and not cont.inue

It mny,fin fact, bé_thnt the most cﬁfectivé npproach
to the fuiiurc LQ’unpvnr’pr;bium is ﬁfnpiy bntccc calewlay klntlnl of LA
G- ’ ' : R )

Pretrial r&lcdsu‘pnngrnmn hnng given Little consideration to the ef=
, SRR W o b} . ) ‘ ,
ficacy of Lhoir post=releane prnccdurgv‘in mi nxni - o, failures to appesr, 1t




added qunivnnongg.

In the last few years several pretrial reiease programs have spughtrto
expand tha number of defendants released on’nonfinancial conditions oy
dmplementing supervised ov conditional releages,
sqpotvinlon and participation in a social service program requiremcnts on a portion

of "high risk" relensed defendants. The ésSumption underlying this ef}ott seemns to

ba that closer supcrvision and social services can compensate for weak community

tica. It i3, choreforo. important not only to determine whether supervision or social

servicen is dmportant uc,ail but for which defendants it is particularly useful.

1£°réﬁoarch ghovs that imposing these requircments can substitute for community

tios. this may suggcrt that more defendants can be ”safely" relcased with
I{, on che othor hand, a pdltlculnt ,ubgroup of tolcach

dofendanty {w dot fdontificd as bvjny ptrL**ulnrly suited "foe condicionnl release,,

"‘unditxuunl" OR must be qucnlionod

G

the val!dl&y of Mmipervined” or

. i ‘
Pro!ﬁid! £x "x. tne of thc pvre sharply di«pur Ji| iseuos in tho pretrial
vv3~kﬁa flxld Py siwethor tho vk rbw! aJetoadant ulnh! cnmmit additional crimes
I3 a4 Gieter that shoald e eondddemad fn making the pretcial release deeision,

i
i)

=42 - -
. : - ®
han haﬂn annumed thuL some contact with d;fondoutq durlng the prctrial ¥ ,
releane Pcrlnd i dmpnr rant, nnd mnwt pretrlnl releate progrims do have«oone % ;
Eype of procedure for maintalning contact with relcnsedodefendnnts. This ?"
contnet penerally inwvolves one or more aof the following: réhniring of tho
defondant an dnitial "check-1in" with the progran, usually within 24 hoors of
releanes requiving periodic "chock-ing" (usual‘iy waekly) with the prong; ¢
and phonod or mafled reminders of up~coming court dates. How importané these
promdurw are in mintnlzing failures to appcar it' unknown and whether! one ®
appronch is supoerior to another and for what types of defendants is eqnally
unclear, This is nkprimc arca for control group rescarch, randomly a#signing .
releasod defendants to different levels of post release concact. }; ,:‘.‘

ot b

ffutUre crimes should be considered, thowfact that it i

e

One widcly hold opinion is that the purposc of bail is to. assute thu~uppcatnncc
7

of the defendant in coust and that risk of flight is thercforc the only 1cgi-

D

timate con.ideratlon in the scLLlng of bail.’ Otherq argue that risk of fututc

A “«

~crime is a perfectly lcnitimate and conqLituLlonn]]y pormissible consideration’

in thc scttinglof bail. Despite the divergcnc viows on whcthcr tho risk of
8 frcqucntly ;he dctct-
minative issue in the sctting of‘bnil ?s well rocognizod{ Nhile,the'bistri¢§‘ 
of Columbia otands alone in au:hofizing the pretrial oetention without bail'
of defcnuanCS found to pose a high risk of committing addltional crimes, allegedly
dangerous defendants are detained:in all jurlsdictions through the imposition
of hiéh money bail requirements.

| It is also clear from the responses to the National Center for
State Courts’ qu;qLionnaire survey that many policymakers in the criminal
Justice field -- particularly judges, county executives, district attorneys,f
police chicfs, and shoriffs -~ feel that risk of pretrial crime shouqube
treated as important by pretrial reloase programs. Moroovcr, no jurisdiction'
is likely to continue to operate a ptetrial release program if a substantial
releasees engage in further criminal conduct during

+*

The extent to which pretrial relecase ptograms are

number of the program
the pretrial pcriod.

successful in obtaining relecase for persons who do not commit“crimc while on

relcase is an xmportant rescarch issue. i
. {
. . !{
"The concept of proventive dctcutlon is cvident in the operating procedures
of many pretrial release programs through the use oF a £orma1 or informa]

catovuri .ation of excluded offeuses, Defendants chargcd with the more

with serious prior criminal records are placed

in these (stvvuVLon ‘which Pluuludc them from heing inroxvlvwvd Eor non[[nuncial

scrious offcnno§ or defendunts

reloease. DU“Ondil' upon how hrunul\ ‘the Lluuu of U\Lludtd olfnnsu* s drlwn.

the arca

the vifect on the pwn)cut 'ooreleass race can be sebstantial. Yot

b
bl
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of pretrial crime remains onc of the least researched issues.

L
4

Dvapico the conwldnrabln debate over the constitutionnllty of preventive

1
t

detention, very Little 14 known about thc problrm of crime on bajl. How
ﬁrcquonb]y do pretrinl releasess engage in criminal conduot? In the District
of Columbia the .ﬁorvvnunug of dafendants committing additional crimes while
on bail has been varfously cotimated at from oix to sovcnty portbnc depending
upon how the somple wos cnnﬁnructcd.Gﬁf (The 70 percant'£1gu:e‘wnsodcriVed
from ;‘ucudy of robboty defondants.)  The most thorough and methodologically
sound gﬁudy of pretrial erime in the District of Coiumﬁia was done by the

National Burcau of Standards and it indicated that about 11 percent of the

defendants on pretrial release in the District were arrested during the period

of their pretrial release.64
Nedthior the National

[

quatbly considered the amount of pretrial crime as a function of the tybe of

Burcau of Standards nor any other study has ade-

of individual pretrial release programs and would indicate that the type of
telonge alone doca*not appear to make any approciablo differencé in the like-
lihood that the defendant will be rvearrested.63 *

i:}li;}f _
made comparigsons botuven defendants on bail and other forms of relcase that

Some comparative dnta in this arca appears in a few of the evaluations

However, nonc of these studices

take inﬁn account other possibly relevant factors such as the original charge,

i

prior ccoord, ngu. or caployment status.

The one factor for which the Natiohul Bureau of Standards'
pogdLive correlat ton with epive

-

and cane disposicion,
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GA%ativnal Baread of Standands, aupra note 3%,

O%8at bl Conter for State Conrts, wopra note 31, po ﬁ

on batl waw the Length of time betwoeen release

!‘k

Semite Coumittev on the

Study did show a

The Topaar the period of time a defeadane is on pretreial s

- Bail

jal

releaqe, the grcater the likclihood that he will he arrested for a new
offenqe.66 Beyond this there i some support in existing rcscnrch for
the generally held belicf thxn defendants charged with certain fclony

offenses are the most likely to commit additional crimes on pretrial re-
, P ; :

The NBS stody, for example, recported that the rate of rearrest

for defendants initially charged with felony offenses was nearly twice as

lcase.

high as the rearrest rate for persons inftially chargaod with misdemeanors.

A study by:William Landes in New York City went further apd suggested
that both the seriousness of the present charge and the defenéont's ptior

criminal recofd verc statistically significant prcdictors of pretrial

crime.57 The problcm, howovcr, is that even if there *s some cortelation

between chvrgcd of fense and prior record and crime on bail we do not at

o
+

this tfmb know how strong the correlation ig -- how many dofendants would
\ ” N,

be needlessly detained in order to prevent how many additional crimes?
Conscious of the fact that their long-

Economic Costs and Benefits.,

term existence was contingent upon sccuring and maintaining local government

funding, pretrial relcase programs have been concerned with justifying

themselves as cost-effective operations.

“

find that many of the evaluvation studies

It is, thus, notﬁsurprising to
of programs include scéctions dis=-
cussing the program's cost and benefits in terms of cconomic impact.

a 0

. N
Q‘Ts &

66Natinual Burcau of Standurds, supra note 35, pbl 48=50.
67Ni1]inm Landes, ! !cral Theory amd Reliability:  Some Evidence on
Criminal Procedure,” Jouxnxl(yt Lfgnl Studies (Juue 1974).
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dofcnr the validity of such calculations. For oxample, it is assumed in most

- s . B » | :
Prutrlnl ttlcdﬂc pro&ram» have 5oncrully uttomptcd to show thclr ‘ '
coﬁ offcctivonasn by computing the namber o[ dnys ;hc persons. thcy release \ ' : STy
would otherwipe have rcmntned in detcntiun nnd'mu1tip1y1nr this ﬁigurc'by the V e

cost por dny of kocplng ) deicndnnc in jail. Few, if any, jurisdictions have

beon (ully p irounded by sﬂch~ca1cu1ntiun which usually jndicate aqtronomical

jalll cost udvin;;s for the jurtsdiction. A number of qucs‘tionable assump;ions o ®

of the studics that evgpy dc%cndant relecased through the projectxgould other-

wise have languished in joil. As discussed earlier, such an assumption is e
simply unrcoljctic -- it is likely that some of thesc defendants would have

posted bail or been relcased on OR by the court aoywny. Likewise, it 1is

unrealintic to assume that a defendant would have remained in jail for tl;e ; | ®
pame length of time he was on pretrial release -- custody defcndants genetally

have their cases rcaolvcd in less time than do defendants on pretrial release.

Finally, it is not rcalistic to arrive at a "cost per jail day" figure "{:)

simply by dividing the total costs of runming the jail over a period of time

by the total number of defendant jail days, as many studies have done. Such

an approach fails to consider the difrlference between fixed and variable jail .
costs; only the latter will be affected by the number of defondants in jail.

+ Are pretrial release progrnma.cost-etfecfive? In light.of the defi-

A . - L
cianc&ﬁﬁ‘#p cxisting vescarch, this question cannot be answered. First wczneed
bottc: information on how the project's activity telatés to the overall pretrial

©release ayﬁtuﬁ':~rhnw many poersons released would hovo. in fact, not becen :
released but for the propram’s effort?  Until thi.s,\guiwtion 1s demnitivcly *
nﬁsworéd woeocannot bepin o assess what jatl costs udvinns is rurrcscntcd
in thelr opgnuilon.‘ In the meantime, the programs would be on/‘nundcr foot inyg ;
; : ,,ﬂf | o @
% (:>
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pror ams and sugpested tht prnhltion offlcuru. bcin; nccustomnd Lo workinb

with convicted of fenders, did not have the propbq;out]nnk for passing upon

the release elipibility of persons not convicted and presumed innocent, S
- . ; ) R .
Forrest Dill, in his doatorial dissertation, was critical of the Oakland Pretrial

Roleaso Program operated by the Office of Probation in pan because he found
@
the program's staff anbuminb that the defendants wcnc puilty and consldcrinb

thc likely sentence to be impo‘od upon conviction in making their pretrial

.
N

release recommendation.,

The sponsorship of an agency scems to he dne of the key factors in

understanding how it hus evolved. Agencies tied closely to the courts (court= o

Tun of probationerun,agencies) may find it far easier:éo gain cZOperatioq

from other parts of the criminal justice system in their work (for example,
cooperation‘of the police in gainino access to defendants for . ioterview. 5

high acceptance rate of their recommendations by judgeq, support for rather

than opposition tn their recommendarions by the district attornev) "but may

tend to reflect the conservative orientation of the courts in deciding who ‘
should or should not be releascd. This may be reflected in a large number

of persons excluded from considcration, stringent felection criteria, roluétance
to use OR release withoot some types of conditions imposed and program inter-

vention at a latot stage in the process, thus rcducing the proportion of per-

)
sons releascd pricr to trial. Progrims more 1ndepondcnt of the courts may,

: on the other hand, tend to be‘more liberal in their recommendation policies,

but find that their effccéivoncss is scverely curtailed by a lack of cooperation

from the courts, the prosccutor ov the police.  Whether an independent program

" is more or luss effective In the long run in sceuring releases than an

initially conservative pregram which relaxes fts vestrictions over time once
it has Kninud the confidence of the courts (5, in fact, such consecrvative
prograns do beeone move lihvxil over time) in a highly important area for

quluativv reacarelt, |

(e
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Ropardlens of the merfts of an 1ndopondont versus court.apency, the
faQL 18 that most progeams Codiay are orbnni/nLIOHulLy situated vnder the courts
or with probatlun of fleea. Fhis §x largely a result of the institutionaliza-

tion of preerial release programs,

{

Private fnunantions which supported a
number of the cavly Lndependent preLrLai vrelease proprans are not willi;gq)
to undertake the long-term fﬁnding of.auch programs and the type of creativg
fndividuals who would develop pretrinl rceleasd .programs are not the typé‘ff

persong requlred to fpv'ﬂtv programns on a long~term day-to=-day basis.
J

I

InstLtutionnJiuntinn of prctrial release proprams has not been without o

4

scrious problems. The incentive to be of maximum scrvice to criminalydefcndhp:s

and Lha commitment to expand the use of nonfinancial releases has sometimes

been loat “in the process. Indicative of thc dumuge institutionaliaation can

IS

do to a pretrial release progrom is secn in the experience of the Manhattan
Bail Project after it was turncd over to the New York City Office of Probation

Harrvy I. Subin, a&sac]uto proﬂbh sor at the New York University Scheol

o

in 1904,
of Law. described the probatiou run program as it operated in 1970:

. Now fully' bureaucratized, the bail program run by the Office of

" Probation bears little rcscmblance to the original project:

it 18 attewpting to apply relcase criteria useful in isolating

the highly visible good risks to defendants all along the risk
spactrum, and it is doing even this in a half-hearted way. The
information from probation comes to the court in only about one-
half the casen, and 1t comes without verification, without oral
advocacy, and without the promise of follow=up procedures, all of
which were erdtical parts of the oviginal project. The result is
“that the Judges ofren do not have reports, and oftenddo not read  ©
them whea they do havae them,  Soeveral judges have told me -~ even
if they have not told their superiors =- that the probation reports
o A0 wielena, 65

Some promxldl release programs have c\paudod and impruvcd with insti-

- tutionalirzation, Thu Ndshiugtvg. b C. Bail Apency, for example, Is much more

\

o

conprelivns ive dﬁd active en the carlicve independent D, €. Bail Project

e e el R e RO ’
N‘i;t‘, Wb, M V 31‘\ g Nl Rioge "“, | ‘;»!l (\i.‘d Review, Vol

LXVIL
Ciavgy, p. du i

cand Che faster @t can proce:

- 50 = p :
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and the Pretrial Scrvices Divislion of the Philadelphia Municipal and 3
. 1 o 0~ . G

Common Pleas Court is far superjor to an carlier Phlthdu{phin propramgoperatcd ’ ggg

in the midgd960'3~hy the Philadelphia Bar Association with funds from three

£ ) |

private foundations. For onc thing, thehe programs ‘have Lonsldorably more , \

J
u;

money and staff than did the carlier programshbut, n& New York's oxpcricnce ¢ |

J ' &?l
would indicate, moncy alono docs not gunrnutco succeﬁs. Other Inctors
o) ;f

g o
in thoqc progranms' organization must be conQQdcxcd., bhoth, for cwamplc, although //

fundod by govornmont and under the ultimate authcritv of tho courts, have

remained essentially indcpendc&t,?boLh have dyuamicf youthful program

directors able to reclate to gubilt officials a% wely{as criminal defendantéz

and both programs continuc to employ law students a&ﬁ recent college graduates.
i

The last factor may be important in thac it Allows fBr constant turnover in,

the progrnm s staff' thus, 1nterject1ng constantuncw'enthusiasm and»commit-

ment to the program. Programs with a mote stable stgff may suffer in that,-

¥

once the routine oggrhc job sets in, a ren%ency to n%ejudgc defendants and
conduct superficial interviews and verifications cay occur. Given the fast
that the trend of the preg;ia{ relecase programs has been in the direction of e

v \ ,
institutionalizing the programé}under the courts orprobation, further study -

is needed to identify which programs surviée“hest 1n this environment and wHy.

Operating Proccdurcn. As diacusch in Qection II./ptojccts va“y enor- 7

mously in their operatinyg’ pxocudures. Undoubtcdly; during this Phase T Evaluation

Unfortunately,

i

other significant differcnces between programq wtll cmerge.

very little 1s known ahout how these difforuncea vf[cct program success. In

one area, however, =- specd of program Opcrntxous‘f- wo can say with consider-

i
able confidence that the soouner a project has initial contuct with defendants

imokes reloase rvm‘\:‘.r;f‘:vm{;uikfn:;, the wore deflondants
N HILTY

iU will be able to release. Projects which opvcaté sere slowly, that do not
@ 2 i
\
NETVRTAS T1U LN T Lﬂ\k{fle nppnttxn:”w a doefendant b 1o e
§ |
\ !
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bnil, will find that many defendants who could be released on bwn recogni-
zanice will have ulyoudy sceured a bond release.

In othor afenu all that is avallable at this time are opinions. For
examplé; in the continuing debate over the merits of objective versus
subjective evaluations of defendants for pretrial rcleasc,.one side argues
that the objective point scale should be used in order to ensuré that allb
defendants are judged by the same standard aud <that, if tbe point scale is
fairly and strictly foliowed, more defendants will be found eligible for
release than if a subjective approach is taken. The opposing side just as
vehemently argues that the poipﬁ scale is too severe on indigent defendants -
that few indigents qualify for relecase under it - and that if the scale were
adjusted to fit indigcnps, it‘woaid become too easy for oﬁher defendants fo
qualify, ThHe rate ofEéfogram releases and the type of defendants released
in programs using the objective and subjective approaches‘need to‘bg studied
in order to determine what difference, if any, the method of évaluatioq nakes.

A second issue that’has‘constantly plagued'thé pretrial release programs

is whether the criteria employed -- employmeht,‘résidence, family ties and

prior record -~ are blased against indigents. Two approaches might be taken'

y
¥

to addressing this issue. First, one might look at the persdnsuwhom the pro-

‘ject is releasing -- what is their economic status, céuld they have afforded

bail? Or, cven nmore .instructively, one might look at the detained population --

applying the objective Vera point scale, how many would be qualified for

release? In 1970 such a study was contucted of the pretrial-deteation popula-
tion in the New Haven, Conneccticut Correctional Center, 1t was found that
the eoffense charged was the primary reason mgst detfondants remained in custody

and that "nearly one-hall of those held in jail becanse of inability to make

AR e kA i e b S ames o

¥

bond would mect the conditions for release under the cri;cbln of community

ties".069

Type of Releasc. In the early years of the bail reform moboment,

.

pretrial relcase programs were concerned cxclusively with promoting the‘_use

In the 1970's, however, the trend has been toward the

of own recognizance.
. D

“implementation of other alternative forms of release -- police citations,

supervised and conditional releases and deposit bonds in which money posted
with the court is recturned to the deféndant after compilcetion of his case. The
obvious advantage of citation releases is that

they are fast. If the police

can safely release defendants in the field at the time of arrest or at the

jail immediately after booking, there is no reason to involve pretriai rcelease
programs.  Although the exact number‘is unknown, it is apparent thét nationally
many juriSdictions haQe implemented field or stationhouse cita;ioﬁ tcleqse
procedurés for misdemeanor defgndanté. Only a few jurisdictions -~ Connecti-
cug; Minnesota and chmoht aLe cxamples -= provide for the citation release

df feloﬁs. An important unanswered question is how far the use of citation
can be.extendeJ.. Since éitations represent the quickest féléhSe possibility

for defendants and also are a cost-savings procedure for the police, who do

not have to expend time and money in transporting and booking defendants, maxi-

mum use of citations should be encouragaed.

The nead for jurisdictions to develop conditional release or deposit

bail programs is not as'obvi0us. It may be that a move in the direction of

these more rvestrictive forms of release is promatura.  These-reform alternatives. ”

arz potentially valuable din expanding the number of defendants released with-

out surety bonds in that they can accomnodate a "higher risk" defendant popula-

tion than will straisht own recosnivance.  Howover, ‘until the full poteantial
bYW, Brockett, Pretrial Dessuriop:  The

Law School: ew Laven, Cougecticat, L4/4d) p.
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of strakpht own vecognbzance I realized =- and what that potential might

B

he da undnesnn it ihiﬁ iy == there 1o o dnnﬁ¢f present. in giving the courts
the option of deipe these tore pestrictive foras of releasce. Sinvc‘judgps
bear the ultimote responsibility for bail decisions, one should expect that
chaﬁ\w&nld‘bn enutiows about the use of nonfinmncinl releases. Frrors
anmm%ﬁtgd an the glde of ncydlmsgly JwLuithg'pQrsons who do not in fact
pepresent pretrefal releass risks ore not vbvious, while errors in rclgasing
dﬁ&.ﬁﬁﬁﬂha Qhﬁ do ahd?ﬁﬁﬂHotfa&:gﬂ?ﬁdditidnal offenses are readily obvious.
Jutiges ey, thevelore, be fnelined to set monetary bail rather than to use
own recopndsauee 1 theve s any question of recidivism or flight since by

doing so thoy ave avolding a clear-cut decision in favor of release. Like-

wisa, £ gevernl forme of nonfinancial relense are avallable varying in the amount

of veatrfetions placed on the defendants, judges may be inclined to use the
mare  restrlietive optlons vather than own recognizance. Thomas' study of
padl praecices {0 1971 choved that among those jurisdictions lowest in the usc

of preaight own recognizance rolease were ones in which conditional releasc-—

Waghington, D. C. ~- and deposit bonds -- Chicago -- first gained wide usage. The

une 6f straight own recogninance release dn the District of Columbia actually
“doerensed from above 40 pereent of  the Jéﬁendénc population prior to the
fmplementation of condicfonal relénses to less than 10 percent in 1972.
In ch{ﬁ‘ﬁhﬁﬁg 1 Bealuatien, QO must be coheerned with how these varloqs
vofgrn alearnatives wight bo dnrveprated into a dohcsive prqtrinl‘gelease scheme

phat Wil masdetee the puedber and speed of pretvial releases and at the samg
tlme protect the Integeity of the erimdnal justice system and  the satety of
Lhe yyﬂprat‘ﬁupulwiiﬂn, What weld the vole of o pretrinl release progran be

L]
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The task is, of course, much morc complicated than just idcncifying

4

(g number of successful pretrial release systems and taking the best featurcs

it

of each to creatc an "ideal" system.  Even whore an extremely pood protrial

release program or system is identificd, there would be no guarantee that
copylng the same model din another jurisdiction would produce another succéss-

. - ‘ b, _ - ‘ o
ful result: The model which will work well in one jurisdiction may not work in

another,  Any cvaluation of pretrial release programs would be incomplete

without careful considcration of that program's cnviromment. Not only will

the environment in which a project operates shape that program's structure and

procedures, it likely will have a great deal to do with the program's success.
- The rclationship between a pretrial release program and its.énviron—

ment is a transactional one. Environmental stresses, such as jail overcrowding,

‘

economic costs of detention, and public opinion, put pressure on the courts

e e L

to release more parsons pr

I

district attorney's office, the police, the nature 6f the defendant population
and the jurisdiction all act to Shapevthe,type of‘syStem through which persons
are rglgased and to determine the scope of the pretrial release program's opera-
tibn. 'Oﬁce the pretrial release program is established, its ability to dcmon-
strate that more persons can be safely relecased prior to trial may act to

challenge cexisting attitudes toward pretrial release and thercby lessen the

constraints under which the system operates. An understanding of this dynamic
relationship between a pretrial release program and its environment is

‘ | o *\\ T | |
critical to asscasing the fmpact of the projram beocsuse at-any given point in

)
)

4

time, the maximun possible of fectivencss of agency activities Is determinged

by its covivremental cobstraionts.
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