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The Phase t~va14ation of Pretrial Release Pro~ramsis boing conducted 
~'~-'<'~:':'-?::'::::--.. • 

" DY'~ t~'~Cc"Natio.nal Center for State. Courts under a gran~ from the National Institute 
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•• 
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.' . 
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" •. 
l) 
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of Law Enforcement and Criminal Justice,. Office of Research Programs. ,,It is one; 

of several Phase I studies of innovative programs' designed to reduce .crime ot i' 

improve the crimi.nal justice system which togethe.r comprise the Iristitute' s 

11 

~ationall,Evalua·tion Program..The National' Evaluation Program was undertaken 

in order to.provide information for State Planning Agencies and local adminis'" 
. . f 

trators ,."hich will assist them in planning! and funding decisions. 

The task of this Phase I evaluation is to determine what is currently 
1 I '( , 

"known about the effectiveness of pretrial release programs" to ass~ss ,."hether 
(; 

exist'ing kno,."ledge is sufficient to be useful in planning and funding deci~Jons, 

, and ~?, develop research designs for obtaining additional information which is 
,.--! 

felt n~cess~ry rot' a full evaluation. Based on' the findings "of th1s Phase 1 ; 
, . 

evaluat:!oI); a dects.ion will be made by LEAA'lo1hether 
. C,J. . .... 

or not to implement a , . 

national ~\:ope research. effort. 
, ';;. 

.This -national scope resear~b, which would be . . ~ 

\, 
designed.in accordance with Phase I rcsults,\'would ~onstitute Phase II ,of the' 

National Evaluation Program. 
y , . ~ 

The' following Issue Paper represents the first of. six deliverable work, 
I' . ,~ 

products to be produced during .the Phase I evaluation." Th~, purpose of the 
l' 

. paper is two-fold. First, it is intended to give the reader a generalfaml-l-
,. c' 

iarization wi'tl~ pretrL"ll release programs. Section I is historical and com.ists 
Q 

of twp parts .. " Tht1 first discusses the ll'ced for reform in American pretrial 
Ci 

" relcas'e"ractices and the ~(!cond prcst'nts a' hrie'fovcrvicw of the d~velopm('nt 
, . 

of pretri.ll ~d~:asl.'!. progr,I::w <lnJ'thc bailre(orm effort gC~leral1y·. Se.etion n 

defill(.lSo Wh~l t is 
{~ ~. 

b:-'a. pr~~t(dal n:';ll!asc' progt:;U:l and d is(~us$~S somt~ of t:lw 
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fundamental. simU.lr1,t:ics and dif£{',rences among the pror,rnhls. 
(. 

(b • 

The second pU[,i'pdsc oCthe paper is to set Corth our tentCltivc assess-
l~ ,~ 

ment of what th~ important cvnluatlon issues !lrc in thc'prctrinl release field 
\\". 'J. • \ " -' " 

and the substance of expcrt'vicw~ andopirtions concerning these issue areas. 

In Section III We consider existinn research in~thc topic ~rea and identify. 

the various approaches that have becn taken to evaluating the effectiv~ness of 

~ pretrial release programs. Se~tion IV,presents our ,assessment'~f the 'current ; 

state of knowledge concerning pretrial release programs. The section is sub-

. divided into issues which concern the effectiveness ~f individual programs -~ 

issue areas discussed include release rates, speed of program ope~fltJon~, equal 

justice, failures to appear, crime while on pretrial release, and program 

economic costs"and benefi.ts -- and national, cross-program issues relative to 

1,dentifyin~ which organizational structures, operating pro~'edures a.nd methods 

of rE'"lease pT.oduce optimlJm program results •. 

Much of this pap~r is based on a recently .completed study by the 
':c'.'.:;::-r~Tl~~~fr,::::,l':' :!'·\;"'~J;!.r:,;: '" 

" 

National Center for State Courts."" Under a grant from the National Science . ,\' 
,\ 
""'-~ , 

Founda'tion, the 
"t:o' 

to date in the 

Center undertoftlf'(an eighte,en"lnonth study ot'research ,done 
~~, . 

pretrial release;;, fieid. The resulting report, ,1'Ano Evaluation' 
r.; ',', 

of Policy Related Research on th~ Effectiveness of Pretrial Release Programs", 

C;i 

D 
is an analysis of "the quality of r~se~r~~. done(in the I~rea and an asses~me~t ~f 

th~ extent to Wh1C~ that research prov~des. a b~li.~ for ,generalization. In pre­

paring the NSF report" an exhaustive ,literature search ,was' conducted of DLltcrlal 
'! , \' I.; ", .\)~) • 

() 

relating to pretrial rclcnse .tnd over. 200 articles nnd studies ,,,ere screcned for 
o 

th~ relevancc of D th~ (tuest ions asked to the qual! ty of the resear.eh employed, m~)d 
" . 

theo·PC?Ucy-u~qity of till1 fHldings.· Inadd'ition. a qucstionnn'lrc survey of 
. ,;' ' .". {,:::,;o 

rcl(>n~Q Ilt~ogl·.:tm dit~l'i.'!torB. jml);('H, pro::o;e.$!u't(lrS, pilblie d(!f;fllll(!l'S. police 
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chiefs, sheriffs, and county officialO was performed t~ probe theiropinionsi~lb 
., . 

regard~ilg the goals ofp'retria'l relcClse prOnr:lmA t tlw eHectlvene~IR of the 

p~ograms ll~d t~e quality of evaluation research. . 

The. result'S of the I NSF study were dlsnppointing but t in a way, 
'J 

predictable: a review of current literature showed that there is really 

very little that we can S'ly with confidence about pretrial release programs. 

, While numerous evaluations have .been conducted of pretrial release programs, 

few are of sufficient technical quality in terms of the research methodology 

employed 'to produce findings useful to other jurisdictions • Also, few evai,ua-

tions contained adequate descriptions of· either the program studied or the loc~l"-
criminal justi~e system to all,ow, meaningful comparisons with other research 

efforts. 

In"the 

the NSF report. 

following paper we build upon the foundation established in 
a 

The information contained in the NS}O' report is incorporatt!d 
·,1 

into a broa.der based discussion which includes the subjective opinions of 

individuals involved in pretrial release reform •. These opinions were gathered 

during the course, 9f telephone interviews with release program administrators, 
, ' -,.., '~--~:'.:....~-

-. {; . 
on-site visits to a few programs and at a recent pretrial ~elease conference 

in Chicago. \ole do not assume to have coverpd all opinions or issues on pretrial 
\\ , 

release; rather, we have l1t tempted to raise and addr~~s those isstieswhich 

have been highlighted in our discussions with v~rious individuals and which 

·seem to be of the utmost concern in evaluating pretrial release programs". 
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Tlf.r. I>JWEJ.Ol'ttEN'l' Ol~ FRr.Tlt fAJ.. tU:I .. J~ASI: J'HOr.r~ArfS 
_~_._. _____ •• • ___ i' .... • __ 

.~.. T1OS_ C'~ILr" Lli!'.J .1.J,~.!!~~ 
The American c.rlmlnal justice system traditionnlly begins with 
qC'. . \ ' 

cal arreat of the accused. Whethernr",not there exists any renl need for im-
,,' 

mediate or continued custody, the criminally accused is detained until he 
~'~\ 

satisfies the conditions imposed for his rcluase. TradiUtlnally the conditions ., 

imposed hnve been financial. 
.' ~- < 

Under su~h ,.;8 system large numbers of criminal defendants are held cin 

Ameri,can jails for periods that range from a few hours to several months. Aside' 
z. >, I' .1 

trom J:he very real injustice o~ punishing a personr~efore the adjudication of 

his guilt, even s:hort periods of' detention can be very damaging to the person 

incarcerated ~ecatise of its effect on his job and family ~ituation. Moreover, 

even short periods of detention in thf:Jkinds of crowded and unfit co~ditions 

that typify many Americ~n jails can be enormously dest:r,uctive to a pers~n' s 

health, psychologically debilitating and, often l?hysically dangerous. 

The pretrial detention issue is one whictr. has c}.ong troubled perst;)ns 

concerned with problems:' of the poor as well as those conceJ'ned with the criminal 

justice system. In a pretrial release system which relies almost exclusively 

upon money bail it is axiomatic that impoverished individuals will suffer the 

most~ Such a system mnkes pretrinl freedom a commodity to be purchased'. ,. 
1;~ 

~ho cnn afford the price nrc released; those who, cnnnot:.areC:letained. 'tl'i'e 
'~~ ~ 

d 
Those 

,. " 
d1S~.riminatory nnturc,'oof the syst('m is compounded by·tlu:~ fact that in setting 

the cos~ of pretrial. freedom 
o 

CJ 

the amount of buH -- only ra.roly is allowance 

1I!,(u:ie for indlvitb,inl differences nmong defendants bancd on th".,ir 91!t,ellhood to 

"t~pl'('ar at trial or 'the .:}rnount of bond th\~y can nffnr.d. In ~cttjn~~ bnU 

judtd:ll orf ieen; gl'lh:r;.llly I.nl)'" ·only the charge! i.lt~alnnt th(! defendant nnd per-
\: ~ , 

t "I' i 'I: • I t la~lS h.s pr or arrt'~~1t l'l'Ctn"' •. 
• 
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An ~dviRory conulIlttce of the Atnt.r:f.s~m 8:.tt{}'AHRodatlon' s Project on ~ 

Minimum Standnr.dsfor Cr imlnul Justid'~ crU;!cbcd the trild ltional bail 
(; 

syst~m in a 19fiR report: 
(,) , 

The bail system as it now genernlly cxi·sta. is unsatisfactory 
from either chl!. public's or the ddendunt:' s potnt of view. 
It's "cry Iwtllrl! 'rcf/uJt:cs the pr.lctic.:tlly imIHHwJhl(' tusk of 
trans1at'ing d.Hk of.. fl.i.ght i.nto dollars nnd 2cnls a~f;j C!ven 
its basic premise -- that ri~k of financial loss islnecessary 
to prevent defcndnnts from flcc:lng t)rOHCClItion -- is :ltself of 
doubtful vnUdtty. The reCluirlj7tn/j;JJt that vlrtunlly every defen­
dant mu~t post bail causes discrimination against defendants who 
are poor and imposes personal hiirdship on tlwlIl. their fam:Uies and/on 
tge public which must bear the cost of their detention and frequer~t1y 

"support the.ir dependants on wclfurc. Norcpvel', bail is generally set 
in such a t'outinely haphAzard fashion that to/lint should be an informed, 
individualized decision is in fact a large.!y m(!chanical one in which the 
name of the charge, rathe2,thanall the facts about the defendant, dic­
tates the amount of bail. 

The routine manner. in which bail de.cisions have traditionally been 

made belies the fact t·hat the decision is one of critical significance. Bail 

is the mechanism by which society's interest in the smooth administration of 

criminal justice is squared ~ith the individual's right to pretrial liberty • 

.. , The conse'quences of the bail decision are, thus, important both to the' defen­
,,~1;:::~::'. ',1 

dant and tc,":the community. In a 1967Jreport the President's Crime Commission 

discussed the importance of the bail decision: 

A released defendant is one who'cun live with and support his 
f.amil)', maintain his ties in the community, and busy himself 
"with his Olm defense by searching for witnesses and evidence 
{~id by keoping in clo~e touch with his 1mlyer. An imprisoned 
defendant is suhjl~cted to tlw sqlluit1r, idleness, and possibly 

(( . 

• I 

I 

criminali dnl; eff~cts of jail. lie may b~ confined for some- .. ~':~_'c:. ';:':::;'0-:' .'" '. -:c==.:~ 
thin~ he did ~ not do; soma jniJed dc-fonda,nts nrc ultimately ;f;1 
acquitted. lie.. may be confim.!d while.' l'rc~ulllcd .,innOC(1Ilt only" ff' 
to be frN'd \,'hcnfonnd r,IIHt.y; \nany jaU"d defl'nJants,. nf~,er0-:"':';-­
they h'lVe l)('~n 'convlct~llt a b.' pl.ac(!d (lI\ prohati':lIl ruther tlWin 
iml)~'isonl'd. The community also rL'J.h's on tl~e m~lgistratc for 

----.---.---------------
2AlIlcric.:m B:11." 'Aml(l(~ iat lOll l'roil~ct" on.,Ninimum St:tnd:trd~ fo.r Crimlnal 

Justic(', Sl,tI'J.n·,l:; I:.'LH in", tn !'I·~'tl"i;,l. ':,'l:l\:I~" O;ew'york; lnntltuto of 
Jut! il~ in 1 AJ~~I'i';i~~'t'r:~;l i 7 ;Il-,~ ·~;·~'i'·t·".n;h~:-r~·J 'Yll'Or i~~' ·l.--· 
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protection wht'n ht' mnlwR h:fR d(1cisJon nbuut rd(~lJRfnr, n defen-
dant. If n rc.U<"lHwd c!t'(lHldant fn f 18 to npp(!~lr Cor tri:al. the 
l.awls flfllltt'd!i I.f n TeJNuwd defend:lIlt comrnitfl crimm;. the 
commun'i.ty j S (·l1d:tngC'rcd.) 

Co~cern over the inequities and inadt'qullcies of the Arllericlln system. 
~ 7_~~ 

of bail dates buck at leust fifLy years." The· f1-rst lila.1or empirIcal study 

focusing upon the pretrial release systemitisclf was Arthur Beeley's land­

mark book, Th'l...!.aU Syst.£!:.l..,l.!LChlc<!r.o, published in 1927. 5 
!) Although a variety 

of pretrial relt~ase mechnn.isms exi~1:cd in Chicago at that time. including the 
"" 

use of summons, release on recognizance:! ,dthout sure~les and cash deposit bail, 

Beeley found that surety bail predominated and that the system was riddle~ 

iit~abuses. Amemg. the problems disclosed by Beeley were the fact that 

unreliable bondsmen and inadequate securities were frequently accepted by-

the courts. that bondsmen often used non-existent property or proper~y owned 

by others as collateral: that fraudulent practices hy bondsmen went unprosecuted; 

that bail bonds were forfeited 1,r~quentlY With'i~punity; that bond forfeitures 

which were declared were commonly set aside without even collection of court 

o· , 

costs. and that even where judgments were entered .. the full bond amount was rarely 

collected. 
\\~I 

Beeley 'o1as also concEi/Fned with the consequences of the bail system on 
f " 

persons accused of crime. He found that accused persons were often held an 

Un1'l'.lRonablc lJcn~th of Uete ,in police lock-ups, sODletimes without formal chllrgc.H1 

._----
an4)th~ Administration of 
(\~ql~ltinHton, D. C.; U. s; 

) I) " ,. 

IS ' , 
o • 

c. 4Se(' R. I'ound nnd J:. rf-:lI1kfurtcr, eds., Crimin::tl .hIRttCP. in Ch'vC'land: 
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bd.nr, pl.acf_lCl UJ,',tI f n~t \ them. th:at the :lmOllnt of. mone::; ba1:l 'tW~!~ 111 cneh C:1S(l 

was,determined upon the basis of the offense chnrged and thnt bnil was often 
Ir"""~ , . set in exce~Rive am()untt:;; thfl~ ahout 20 perc(;:t't of the parRons arrested in 

" Chicago failed to post bail and were detained unti'l disposition of their cases 

and th3t the detention facilities were appalU.ns. Deeh~y concluded that: 

As criminal Iji:;;sticc is presently aclm1.nist('rad in Chica~ll, ,;> 

however, llirga numhers of accuRed, but obv1.ously deplmclnble <:;J 

persons are needlessly committed to jail; while many others, 
~ just as obviously unqc.opcndnbh· .• are granted a conditional re­

lease and. nevel' ret.urn for trial. That is to' say, the p'rescnt 
system, in too mnny instances. neither guarantees security to 
society nor ;J~afeguat~s the rights of the "accused, The system is 
lax 'o1ith those with whom it should be stringent and stringent 
with those with whom it could safely be less severe. 6 

Among Beeley'l~recommendation~ w~re a great~r usc of summons to avoid unnec-
'"'J ,Q 

essary arrests and the inauguration'of fat;:t finding investigations so that 

bail determinations could be tailored to the ~ndividua1. 

Little happened as a result of Beeley's .disclosures but the period 

from 1930 to 1960 was marked by rec~rrentcriticisms of the American bail 
n 

sy~tem and the role and activities of commercial bail Dondsmen. In city 
" 

after city. studies and investigations by/grand juries, bar associations, 

newspapers and acad~mics revealed evidence of corruption and collusion in the 

day to d'a~,,,operations of the bonding business.:l 
(.> 

Two, su~~ studies which were par~t~cularlY dramatic in demonstr:ting ( 

the need for changes in the American system of pretrial release WG't:C undertuken 

in the mid-1950's ~nder the direction of Professor Caleb foote of the Univers~ty 

of Pennsylvml:i:a Schotl! of Lmo1. .~ootc' s mlulysis of the admi.nistration of b .. U 

---_., ... .,._.-.-.--_ .. _--
61Jli_'l., p ... 160. 

78,",C' R. Cl.'hl f:\ t"'~. It1n ·:.·m: . ,\ G d t: f nUl' of till.' ,\1:\, '1' il':111 H01 f.t f,\'S tt'm (L ~lfl 'l); 
:1I1d ll. I,'rt.'!\.·d :lIId P. \\,11.1, T,71TL--ill-'i'"i,,:-l'll j r,:d-~t :;'l"l';;": ''"P!~:'I' l\oJ,,~i, i~'li~L:);l- 1)-. C-:.--lY,;:,), 
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" 
in PhU~dalphi"18 and Naw York City9 vividly dc.'monstrat(!d thnt the conditionn 

BNlIC'!y found, 1,n Chicnr,oin the 1920's \Hil. cxiRtcd ~ncl that the situlltinnlllld, 

in fact. deteriornt(!d with far m~c'''dercndmlts being held in pretrial detention. 

In Philadelphia, Foote estim~ted ttme 75,perccnt of tlie def~ndnnts charged 

with serious crimes robbery, ral)c. sodomy. burglary' --" werc/,=> 
, ", "'\, 

e.g •• arson. 
"-", 

. unable to post bail and that in the le~s serious cascs~approximately 21 per-

cent of the d~fcndants failed to secure release. 
,) 

In Nnw York City. Foote 

reported, that 28 percent of the defendants were detail'led for failure to post 

bail i~ the low amount 9f $500 and that as the amount of bail increased. the 

\~bility of defendants to secure r,elease decreased. In othe,r respects. 
t 

Foote's findings were'"similar to those of Beeley -- e.g~. that the offense, 

charged was the prinCipal. often exclusive. criteria for Setting bail; that 

while alternative forms of pretrial release existed. they were infrequently 

used; and fhat pretrial detention facilities were inadequate and untit~. 

The Beeley and Foote studies when combined with the several other 

investigations which had been undertaken presented a very disturbing picture 
,.' 'J 

of the Amerl'can system of bail. 
, . a 

The studie~ showed the dominating role 

played by bondsmen in the admini,stration of bail; the lack of any meaningful 
II 0 

con~ideration,to the issue of bail by the courts; and the detention of large 

\ numbers of (defend,~nts \~ho cpuld and sl~ould havc b~,en rc.~le~'sed, but were not 
'.'l. 0' 

'.'.',1'\ 

, 'because bail, even "in modest amounts, was beyond their capabilities. The 

studies also, revealed 
'0 v 

that bail was often used)to "punish" defendants prior 
"11 . ~ 

guilt or to "protect" sPI!iety frOnl anticipated futur(.! 
I ~ , 

Q 

to a !leterminution<of 
a 

\\ 

lIn Lv"r" HI of 

~,. 
. Q\\ 
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conduct by allegedl y dungerous darcndant\~~ that def~'ndnntN detn1nad Ipr'ior to,;, 
o « , ,_ 1/ 

tr 1:11 oft'cn SP~\tkt monthu in jail only to be acquitted or receive a suspended 
t ,\ • 

sentmlce. af·ter eonvlctlon; and that jails we're s~jverely overcrowded with pre-':, 

() trial detainees housed in conditions far worse th:m those of convicted' 

criminals. 

B. "~,I 

(}' " 
unfairness '\f,f ~,he Anlcrican system of bail 

challeng~J~,,\reform this system, however, was 
o . 

accepted by a person outside the cri~:;tnal justice structure. On the invi'tation 
, 'i' \ Q 

of a friend, Louis Schweitzer, awealth5~ Newr;;ork chemic~n:n<tustrialisJ,agrtaed 

to visit the Brooklyn House of Deten~~on. Il an interview, SChweitzerj~e~alled 
the horror of his visit: ' 

I'd never been in a cr~~ina1 court, and hardly knew anybody who 
had,.\so I failed ,'to reaiize that. this was considered perfectly 
logical.'l vi~1ted tha prison And w~s appaJ led. The younGsters 
were treated like' already convicted cr1,minals, despite our trea-.' . I' ., 
sured ,principle that people are presumed innoclllnt un:til proven ., 
guilty. The only crime we know they cornnlitted was being too 
poor for bail. I foqnd out later that most'of them were eventual­
ly given suspended sentences or acguitted -- after an average wait 
in jail of more than a month each. lO 

SCbweifzer decided to do something \bout the 'problem. With $25,000 
Ii " 

'\ 
\1 
I' 
II 
" :1, 

/ of his own molley. he croated .the Vera Foundation with t·he mhsion. of assisting, .. 

., ~\, defendants who were toopa,or"to post byail. Her~jrjt Sturz, a youngsoc'llll 

• 
o 

o 

• 

~ / "'~ 
~orker, was sel"ctcd to' dir~ct tha: Foundation and began, to work on, the problem • 

. '\' , 

D 

Within six months the ~fanhatt:lll nall Project was launched' and wit;h it becan the , ~. -
first s,~rious effort tG~Corm b;lil pr"d:icl'sin thls .. coulttr)}; 

,II ~ • 

~~. u ~ 
Tl,~~ idea bcDlnll th~ ~filnhattml 8 .. \1.\1 l'r"j(.!ct proved as power!u! in 

~ -
practice ~s it was s;i;!n\,l(\ incancl'pt. Ttll' IlI~oject prOVided 'inform .. tio~) to 

I) , 

o 

II 
\:j .. 

"ii' 

• 
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th(bCOiJn(,lhnu~; t;h(! dc(cnd<lnt' H tf<!S to the, "'lo(.:.~:L COOIIIHillixy: ~n~J ,ttl(~,reby hop;'~J 

th;it:thc coutt :~ould 'release!" the defendant <vlithout rcqulr'ing th'c execution. of 

Each n1ol:rdJlg the prp.lcct staff - pr1m.uily lnw students from 

,New York ti~iverp:ityJ~~1W School 
'.' '. ';'. If\"·,, 

wQu.1d,intorviel.t arresteeS .who we"re awaiting 

lltn:dgnmcnt in(/thc ddtcntion~c,lls in the Manhattan Criminal ,Courts Building. 
'J" 

Since tim. project W',QS intended to aid indigents who could "not. afford bf)il, 

only those (l'rrcsu::t:!s rc,pr;:cs(!l1ccd 'by the Lega1:JAid Society wereinEerviewed. 

Asidi~f1;pm those who had "rct,':rinod .t:ounsel, defendants charged with certain 
c 

act:ic\\.,I$ cdrn,c~, 'sueh as h()micide,,~arcotic 6ff~nsc~, sex offenses irvolvingl, 

min()r',~ nn!,i assaults on police officers were also excluded • ,During the project~s 
J) 

firqt.ycar, however, ti'hcindig~ncy requirement was dropped and the number of 

excluded oftei)SeS reduced so thatonl:; those defendants charged with homicides 

aod narcotic o'ffenses were not. interviewed. 

'rhe int~rview was clc~dgned to .elicit information bearing upon the 

defendant's stability in the community and reliability to appear if released 

Oft pretrial parole. In'formation was' obtained in four areas: 1) residential 

stability; 2) employment history; 3) contacts with family members and other 

relative's in NC'o1York .City; and 4) prior'crilllinal history. The project 

t~en v~rffi~d the !nfort~ation provided by contacting references submitted 

b'y the dcf~nda11t .tad finally a decisionv,.,.hether or not to recommend the 

p(.\r~on fo["',rclcase \,):tsmnd¢. Initially:) ellis decision ,.,.as made subjectively 

tn'the pro.1(ict ',(,; hi()t~)ry .to {H.yrnri.t l,t luore unHorm nppro.:lch to t,lle release 

C, \-1' 0 1 

F"'vQ'ri~bl(' i'cl\.\a1;,~;' rClC01\Ull~llllatlons~wL'rc 'then pro~c!1ted in cOlftt tltrtht~" 

C\,l,UQh', tlh,\ fivll\' f'1:(\VltlJ'I.' lJI:,!~".Flw J~dt~'~'./ill c,whcnnl!.hlt't :lcontr<)l grol:'~> 
\} .. "':':, . q 
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Gex'per1,ment undertaken by the project duri,ng the first yenr re.vcnlt~d that 

judgeS'were fou~ times a~ likely to.srnnt pretrial parole t6 defendants G 

favorably~ecommcncled by Vern a.s they to1(!ra to the con,trol group which cons1.st;cd 

of defendants equally qu.:lli.ficd for release, buL for whom Vera hadwlthheld 

a recommendation. 11 . The Manhattan Bail Projtct did not end with the release 

decision; , Eve~:(defendant gran~cd. 'pretrial parole by the court was intervicl.lolcid 
• • ~. ,- I ..... 

, "' 

8- secorid time prior to his release and .wos made aware of his obligation to appear 

in<,court as scheduled,.. Follow-up procedures including mniled reminders of 

court datea, telephonecal1s, and evenp'ersonal visits continued after the 

defendant's release. 

As the success of the Manhattan Bail Proiect b'):.,came evident,12 a nation-. " ~~. J 
wide bail reform effort began to take shape. The reptication of projects 

modeled after the folanhattan Bail Project actually started in 1963 with the 
>.'/ 

development.of pTo8"f1m~ ~n St, Loui~. Chicago, Tulo:l :lr'.d !tussuU CCUilty, t;!i:W 

York, but the magnitude of the bail reform movement became t~uly obvious in 

1964. In retrospect, the bail H!form movement as ~t exists tod'ay was largely 

shaped b~ develop~pnts in 1964.Among the developments in that year were the 

following: 
\\ 

Ii' 

(1) The con.vening of the first national conference to consider thef' 

problem of bail on a wider scale. Co-sponsored by the Verh Foundation and 

. the United States Depar~ment-of Justice unde~ Attorney General Robert Kennedy, 

r' this lvasldngton, D. C. conference was attended by over 409 judges, attorneys, 
(I, 

llSee, Co. An~/{. A. Ranl:i.n, ,1Ild H. Stun:, Th~~!..I_~I!!.i_~_~:'::,!~~~1~i:.l_ Pro,lect:., 
An Interim Rt'nort ('n til\' l'f'l' \,f !)r\.·tl'i.n 1 l':lI::n.l,!::, N(,'\.] York UniVersity Law 

c R~view-,'V~1.-:3ifTftj·~)Tr,p-:--(~i;-------'-

12DlIr.Ln~~it:; f(~·~,~t? l/:! \'l'::rn of npl.·r.tti,)1I (Ocr:nlH.'f t6, 19(,] throll)'.h 
Apr),l ~~, 19(i!l) til.,' :,\;lnl\;llL111 ll.!i.l, Y;;"j.·t't h,i.! :1;,niHt,',1 in tlw r\'h'ma.~ o[ 2.10t) 
dt.·f011l1:l11t~; ~iIlu rl\!;~,; rhd:l ('1h' Ih!r\'~\'nL pt: tlll':;,:' dl,'l\',,,l.:lllu: r';llll.'d lO appl':lr. D. 
Fn.·l~d amI P. h':.lIJ,'iI;lilin r:lwi'lli!."l S!·tIV~:: Iql,', (\\'d::hili!',UIII, D. C., 19(,/1), p. 62. ..~.- .. ,",<- .,,--- -' '---'.' •••• - .. , - ~ ,.-' -.... ' 
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lowc~lorccmcnt p~'90nh~l, and court officials reprefic~tin~~major Jurisdic­
(: 

tJOIIU throughout tlw ·country. '1, Th(~ conference was addrcsl-J('d hy both Attorney 
), J > ... ~ 

C(l;tl(?r:ll K(mr'lNly Mal ChJ<.'( JU~H:lc~ Eold. Warren. Tlh"! :i,nt(>,r(:!lt' in h~li1 reform 

generated by the conference led to the rapid proUfera':fion of own recognizance 

release prosram,~in the last half of 1964 and 1965 and to C1)c conv~ning of (I,",) 

'-/ 
a second conference in New Yor.k City in 196.5. By 1965, at least 42 jurisdic,~-' 

tions hod stotted b:lil proJects, model.ed morc Manhattan Project. 
1-; 
'-' 

(2) The H.:lnhnttan Bail Projcct,h.lving proved so remarkably succefisful 

as a d~monstrlltioll, project, was fully i~stj_tutionalizcd and made a part of ~out;ine 

court, procedur.c in 1961. by transferring operation of the progra~ from Vera to 

the New York City Office of Probation. Although a consid~table number of the 

early OR release project.s did not surv1.ve beyond their demon~,tration period,. 

a number did follow Ver-a's lead in obtaining continued vitality,through inte-
(' 

gration into a court ~gency, most often the probation departm~nt. 

(3) Having t.uroed oper.ation of. the HanhAttun Bail l'roject over to the 

Office of Probation, Vera launched, 'in conjunction with the New York Police 
(] 

Department, another innovative pretrial release program -- the Manhattan Summons 

Project.' l'11i8 pro~ram \.fUS dpsigned to release minor often~erson personal promises 
'i.\ 

to appear at the pol,ice precincts and thereby eliminate: the need for custody until 

arraignmcUlt. Stnrted in a fet .. select precincts in 1964, the Sununons Project-, . 

was cxtcnd,cdto [111 of M,mh:ltt!an in 1966. and ad()ptcd throi~~hout the entire city 

'f).' 
in .l967. ,q$O in 19M, (:crt~ in policc <1genci.cs in Califorc!Jlia were ~experimenting 

with t.lw. \.H~c. of cilar:iotl rcl,~a$cs In th(1ficld, e.l:imin,ldng the need to pilysically 
'~" 

arrC$t. and tl'a\l~port the ddcmlant to. the police st-,tion. 
o 

(4) The Stati." M HI i nO,1 H, ~,purt'l~" by d j ssatinfaction wtth the c()mm(!rcial 

\\ .. 1 

• 

• 

• 
(! 

.' 
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• 

• 

• 
o 
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pred()min~te method of pr,ctrial release but eliminated the need for defendants 

to -secure the servlc(!s of commercial bondsmen. Ullder othla legislatll)n the 

1'0 percent bonding, fcc which previously was paid to a bondsman, was now paid 

to the registry of the court. Defendants were therehy able to secure 

'their release on less than the full bond amount and, moreover, the fee paid 
Ii' 

I, to the court, unlike the fee paid a lfondsman'i ,~as refundable less a small 
// 

service charge upon completion of the defendant's case. Although the initial· 

legislation WLlS temporary and due to expire by its o'Wn terlns in 1965, the 

plan proved so successfu1l3 that the 10 Percent Bail provision ,,!as made a 

permanent part of Illinois la.w and by 1965 surety bondsmen were effectively 

eliminated in Illinois. 

(5) Also in 1964, on the eve of the national bail conference iri 

fr' 

Washington, D. C., Senator Sam J. Ervin fl1troduceda series of three bills on 

.. behalf of himself and others designed to· reform bail practices in the federal 
1:_ 

courts. Eventually these bills culminated in passage of theFeder~l Bail 

Reform Act of 1966. 14 Most important of the many changes brought about by 
, '\\, 

th~s Act were t, .. o.First, the Act recognized that defendants had a right to 

" 
nonfinancial pretrial release and created a presumption 'in favor of , the' use' 

o . 0 

of personal'recogn,izance. Second, the Act formalized a system of conditional 
"(', \-' , (J 

q if 

releases and i,nstructc'd judflcs to impose the least "onerous con~itions reasonably 
, , 

necessary to assure ~hc apl'\.~qr'lllcc of the ,defendant as required. 'rhus, under 

the" terms o( the Act, Ilon[lnanclal releases are to be preferre~ over financial 

'" ----------' ~,j , 
131n 19(,:., the! l':\IW Yt.'llf (in wldchboth 10 p('rc(,'nt d-"posit bonds and suretx 

boncl~ \,'l'r(' IH,lrmittl'd, d(·f('lht:11ll'S 'in Chic;1\7.0 r(·le:.u'I.'d.oll lh'POSit. b.onds had a., 
lOV/i..a: (wil II rl' U"! ,,11't1";tr rat"';' S pl'rCf\nt~, 1:11:11\ did' dd\,'nd;lnt~ on sure';t)' bond~1, 
11 Iwr\: •. :IIl:. C. i:.,\~:;!l.ln. 'I'l'~j_ r 1,!.i.n.')_I~;. T\:,I1~.t:~'X!:''!.I.!-'&!~1..i.L . ..!?~J~'l'd t:....!.! .. '2yJ..:-:!oll, Uniw·rslty 
of t lU no i~; I.;tt.' F.}rum. \\\ L. .[ ~ll,':l. p. J I • 

1418 C.$.C.A. §jl~O o 
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rclcfiscnnnd, t-/hefl moncy boild i.s r('quJr('d, it deposit bond is' to be favorqd 
., . 

oVer the, une of n flUr('ty hCllld. The F(:t1c'rnJ Un-f.l J{d;orm A<: t has si.nce serv£'d . . 

as a 'model for flcvcral state statutes and cond,itianal releases have gained 
D Q 

(:ollr.idanlble u.sngtl, f'lrst in the Oistr:l,ct ofColumhia and later in a number 

of jur1sdictionsthrouAh-the influence of pretrial release programs. 

Thus~ as early as the mid-l960's a number of (liffereritapproachcs " 
,\ .il 

to:;the pretr:tal detention problem were" in existend!. I.t 'was (, not un.til the 

1970's, howcw(,!T., that these alternative forms of release --: citations, deposit 0 

bail. conditional releases -- gained wide usage. The enthusiasm and excitement 

of the early bail reform years,waned considerably in the latter part of the 

1960' s as "law and order" and "crime in the stree·ts" became major national 

issues. ~fa~y of the own recognizance release programs started!n the heady .. 
.days of 1964 and 1965 ceased to operate and those that remained made little 

bail gave way to another concern coming from those who'felt that the bail 
C" 

reform mov~ment had gone too far. The issue of preventive detention arose. , 

The boil problcm,,~8s preventive detention advocates saw it" :was how to 

keep allegedly dangerous defendants off the street and in jail during the 
, .. 

pretrial period. A preventive detelltion proposal -- allowing for the detention 

of ailc8cdly dang(!rousd~f~ndm\ts for up' to 60 days '-lithout b.ail -- was a 

. ' l . 

nlajor pnrt Qf Pres1deri't N1.xon's legislative ('IrQr.~am against crimc. Al-

though the Fcdernl 11311 ReforM Act WUR nevClr ar.lcnd('d to authorize detention 

in nil, f~daral court~, the District of Columhia Cnyrt Reform and Criminal 

Procedur~ ~ct of 1970 dld include rrOViRio"~ allowinG prevcntive detcntlbn 

" 
in '8\"1'"0 cirC\l!!iht~H\("\'S. 

• 

• f 
l\~, 
• 

• 

.' 
D • 

• 
o 
• 

() 

12 

the 
..J\ 

end oEits £irst dccndc wlth somclh:i.~g of u counter-revolution in progress. 

The 1970's, 'howcvl'r, hrought nm .. , impetlls toth,~ rn{lv~illcnt. A n\.lInb(~r of 

factors combined to bring this,re-awaken.ing about. The availability of 

federal money thr0\,lgh Law Enforcement Assistance Admini~1t'ation (tEAA) grants 

enabled a number of new projects to start and ,also p~ovid(!d additional monie's 

to already eXiSting progiams. 16 

c· 

Tl~ inteiihange of information among pretria~ 
U 

release programs ~pd a national concern for the status of the programs which 

the Vera Foundation had provided'in' the early years was reasserted in 1972 

with formation of-the National Association of Pretrial Services Agencies. 17 

In 1974 NAPSA was considerably strengthened through the involvement of the 

National Center for State Courts in the planning of its annual meeting and 

in assisting programs in deV,eloping research and evaluation capa'bilities. The 

Office of Economic Opportunity's 1973 study of pretrial release·pro~ramsI8,found 

the programs to be quite deficient in this area and the Nation.sl Center for 

State Courts' 1974 study ·of policy-related research in the pretrial release 

field19 confirmed this to .be the case. lVhile both of these studies were in 

many ways critical of pretrial release programs, their major co~t~ibution was 
c'; 

in generating a greatf:!r national concern over the current sta.tus and o future 
.1 

J 

of·the programs. 

16A'1973 study of pretrinl release programsby·the Office of Economic 
Opportunity found th;lt over half of tile pr,:ograms responding to'its inqui.ry 
were stnrtcd in 1970 or Inter nnd th:1t of· the 46, profr,r~'ms Rtarting in the 
1970' s, 2/. '''I.~r~1 fundl..!ll pL" i.m:rr:ily by LE:\A ':10(1 t.l1at ()l:il(~r:~ \"cr;<.~ partin Uy fUllllcd 
by this sourc(~ • It. CQlo:nan .D. B10011\ .:mt! C. t~orn111. Th~~yr(!~!:":!.~ll Rel('ll!W l~r(\gr;lm 
(OED, Office o~ -Planning, Research and l~valu;ltio.", ~9P) pp. 9-10.0 

17 
, This orr,bmJzation compo~<,d prlncip;llly of thl.' directors nnd staff HlC'llIh,!rs 

.of pi'ctri:ll rl.~l(,~I~;C alld d.i.vL'n~ lOll' PI;OP":UllS has 1li.'1t1 "111111:11 IlIcl'ting s tn (~:lI.:h 
of till! P~I:'it four y(~:lrs. 

o· 

.' 
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D As the Con;!soLni~c .. pstjli~wd "history h;lS. fOhqvln, t!1t'.: bu.il reform 

mOV(Jlncnt 

how(wcr, 

ha. p .og~ •• sCd n long • lIu"be • of d i vo. r,cn t (t .. .P. It is unU ted, 'jl 

in the common goal of redu~~n~t the Americar(pretrial. detention popu-
<0 

laUo,) through the Bllfa Uf.le of lllternativc pretrial release mccha.nisms~ While 
1'lf 

lcgj.slation and Ol')pcllllt,c court dcciidon~have represented im~iortant mile-

9tonos,20 the heart 'of the movement has always been ,the pretrial release pro­

In ttd$ Phase I EVl1l.uation ol' Pretrial Release Programs, our, task is 

to 886~U~S the current state of k~owledge concerning these programs. Does 

suf.fic1cnt current infocmat.ion exist to ev&'luate the effectiveness," of these 

progral1H4 in achieving their g('Jl1s or is more information needed? What infor-' 

mat,ion, not now available,;is necessary for a complete evaluation of pretrial 

rclcoflc pJ:osrAms'( How1,A th1s1ni"ormp,t:1on to be obtained and, a.t what cUtlLf_ 

The initial hurdle Is to define what 1s meant by,a pretrial release 

progr.am. LogiCally, this should begin with the ~tanhattan Bail Project, a 
<.:. (.' 

for!1lally established program for. the purpose of assisting pretrial detainees 

in securing pretrial release. to/hile over tli~ past fifteen, years, police agencies 

, pnd courts in a number of jurisdictions 

prt\ctfc~!l in line ''''ith t,he gO:lls of the 

If 

J 
have 

ff 
b~'il 

I: 
It 

altered their pretrial release 

reform movement, our concern in 

tbis Phnse 1 Evaluntion is with thosej(.arisdictions in which formal pretrial 
o e'g , r] , 

ful,,"!nRc. prt"jcetshllvc heen CfttpbU9hcd.j Like the ~lnnhnttanB!,il P.J:,.oject, the 
i/ 

. . < . h '. _ 
progl'nnm W.ll :11:e concl.!rnud \111 tho (\v;llll~l t;flnU at't' those tclhich intC'rvi{"cl deCcn-

~ .., a 
dnntsin pl'l"trlalcustody Olnd }iuhll\i t ld,th"1r iuf(lrmtlthlll ora t'eco.mm('nti:ltion 

-, 

concutnl"l; pr"'tf.tnt rt'll,."uu," tll tlw Cllut·t. ThQY nrc un i fkd, :lS is the bai 1 
~I 

" 
f'il\;to\"'illl I'{'t'n'i,il I·l\k.\~h,~\~f ~rili\lt\.d lkh·I\,Lmt":1. 
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Beyond thls~ however, pretti:ll l\,c1~~19;~ pror,rams. nrl~as d:lvCrs\n~ 

\ 
th(! baH reform mov<:mC'nt Itse} f. Hhile it W:1S obvious :w carly as 19M thnt . ' 

pretrial release progr.:lms" were taking different approaches to" the pretrial 

d~tcntion problem,!} the dirr~rcnccs between programs in terms of ornanizntionnl 

structure, operatina procedures and approdch4s to the p~etrialdeiention problem 

have incrcased with the passage of time nnd the development of ncw release 

alternatives. tole kno~.f, for eXflmple, that projects differ considcrably in ench 
, ,:1 

, " 

of the fc)llowing fundnmentalareas: 
• !,'. 

., 

,.'.' .. -;; 

-- Administrative Authoritv. 
----~~~~-- ' 

'In the early years of the bail reform movement, 
-> ,.~ 

own recognizance (OR) release projects were operated by a variety of organiza-

tions and individuals such as law students, bar associations, attorneys, public 
~.. ' " 

de\e~ders, district attorney~, police agencies an.d pl~ivate foundations as well , ) ~ 

as by the courts and p'ru'wf~ro\ offices. By 1973, however, the OEO study revealed 

that most of the pretrial rel..~\.ograms "ere being operated by public agencies, 

primarily either by probation dcp~tments or directly by the courts. ,OEO identified 

69 projects operated by public agencies and just 19 by private organizations.22 

-- Funding. .The amount of funding ,dth ,,,hich projects operate var:i,es 

enormously. Some projects survive through the ingenuity and perseverah~e of" one or two 

211'he Interim Report, of the 1964 Nntionnl Conference on Bail and Criminal 
Justice obscrvt!d th.:lt, 

1~'1 

(OJm, 

Under the IH':l<lin~~ of b~U reform, Rl1:nC cuurts appear to dirc.ct RbR 
program cfforts to'releasing 'substantial' or 'respected' citiz'ens" 
who mlghtwcl1 afford u bail bond Pl'l'I:1ium. \.Jhilc dct.:lllling tl.IOElC, 
wlJo are poor. SOllie projcctl'l arl~il)tm·r()r..:lt ill)', Chedt!fcnd':lnt., itA to 
his invo1vcm{'nt in the nllcgl~d crJm"~ "inst<.'a(t of: confining thpir ,1I 

questiolHi to the nature of the d"'.fondant' s l"l1ott; 1n the community'. 
These I'ro~lcct!': i.~vcn go so; far af: to di!lqua n (V (l"()'l!;, cor,'shleration 
a dc(cnd:HV4 \.:ilo rl'(U!~l'H to d i H"'U::S tltL! cln:llmX~t ,lm:",'H of hi!: "lrrl~IH;. 

, Nat i una L CI'n\'I'!',·tH'!' l':l !\.! i I :1l1d C1" ita itl:)! .T1I:~(-i1'\. :l;!'n"",'d t!\'~n: fntl'I·lnt 
R"r:~l'; -(r~i.;.).· ;)~.- :';'XV"l-:-'-' -----~.--().--""7' .. -.-~~'--- -"--~-.)~~'.- ~,. .. ' .. .- ~ 

., () 0 0 ' .. :~'J .-

"f) . . ", . ~";I'. () C ~'I 
~211. GOI..hll:trl. I). Hh'('!i\ "Ild eG. \~\Irr,·ll. Tlw 1'1'4'1;1":!" 1 1~I.·t~·aj.I' rl't'florrHII, 

J) ... a. .. '-.. r-,.,., .... 11"-' .... -'<\ .• +~:... .. _ ... ~_« ... .,. .. _ .. ,.....s.. 
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" individuals with no ftlnd!:lng whatsoever;" whUe th(' larr.C'~t programs hnve 
'., 

operatinn blldgl'tf; in oC'XCJN:~ of $1,000,000. I,:f.kcw.f,~e, tllC' source of project 

fund:!.nt; vllrlcR -- OEO reported that :l.n 1c:i71 prpJcc;t funding waH about equally 

divided bett-teen the fc.~dC!r.1l gover,~ment through LEM block and discretionary 

grants.and county and municipality funding. 2J• 

-- Jltn.Uini1. Projects differ both in the size llf their staffing -­

from one person operations to permanent staffs of 25 or more -~ and in staff 

composition -- some programs relying heavily upon the usc of volunteers and 

low. salaried nonprofessional staff such as law students, while others t.opera,te 

with an exclusively professional staff of probation officers. 

-- Project eli,cntt-Ie. Variations arc fqund both in the number and type of 

defendants that projects sel·vice. The OEO study reported that 27 percent of 
"'::' 

the projects it surveyed in 1973 interViewed less than 1,000 de{(~ndants a 
ec::;:' 

yea·t,· whlle six percent of the projects '019re intervieWing in excess of l,(~, OUU 
.J 

, defendants annually. 24 t~hile'such a variance is undoubtedly 'il,\ part due to 

the size of the jurisdiction in which the project operates, it is quite obvious 
,I.' 

that other variables are also at work. One of the most important of these 

is the cri~ci:ia.a project establishes for selection of the ,defendants it 

will interview. Since the fofanhatta;' Bail' Project, virtually all pretrial 

release progrllms h:tve established a" formal or :i,nformnl li~t of excluded ,. 

offenses which limit the number of d~fcndants~_~~Will intervi_e~.~" ~on,te projects, 

for example, handle.only m1sdemennor;.,dt-fencl:tnts, ot11ers only fplony clefencJ:tnts. ~tost 
() ~ \) \ . " 

.projects , ... 111 cxclud,~ dcfl'nd;lIlts cldr:ll~d ,-titli ccrtrdn Hpccific ofrenSCH, sedolls 
..... U ., r: "!? 

felonies :tnd n~lrcot;lc of((mHI..'S hl..'ing the most Ilrev.llcnt ... .:J •. 

'", -- !~utt~~L.! •. ~t(:!:.\:1~7'.!t. i (:I~ •• One ~f the mu:;t i!lll'~lrh'illt factorf.\ af(ectin~ 

:n,r h l d ., p. S • 
.:..,- ... -... ~, 

. 0 
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the project op(~ratcs. At what point in tlw cr1m Ln:l,~ jURtice sYAte~ doc~j the 

'., 'i r~ 
project have initial cont~ct with defc.:ndant's and how 1,~HTg does t,t take~.i.,;je 

projpct to proc~ss a casc.:? Agnin, projects differ ellDrmously in this atea. 

Some programs are situ,pted tn interview defendants ;'it.hin minutes or hours 
, ,. 0 • 

of their ar.rest, while other programs do not have contact with defendants until 

days or even weeks after arrest~ llow long it takes projects to process 

release recommendations is a function of several variables, e.g~·" verification 

procedures, evat'uation procedures, the type of recommendations submitted, and 

when, and to whom recommendations are made. 

.... Verification Procedures. Some programs today have dispensed with. 
Q 

the verification. requirement incases where the defendant is charged with ,a 

minor offense, at least insofar as to not requQre verification beyond that 

\ available from the papers carried> ~n the defendant's person. ·Most projects, 
, 0 

however, still require at least on!' independent ¥erification of the information' 

provided by the defendant; some progrAms require ;twoverifications and at least 
,;) 

one program, San Francisco's, requires three 'independent verifications before 

" 
it will recommend release in a felony case. The vast majority of pre'trial 

release programs rely exclusively on the telephone for verifics.tio,n, although 

af¢~ have sufficient staUto do some field, verificat'io,ns. 
"ri~(\ ' 

-- Defendant Evaluations. One of the fe\o1.1reas in wh:l.ch projects do -- ---
not differ is in the criteria used to measure a defc~dLlnt' s reU.ab{lity to appear 

r 

1 d Quit• .. Ul1i fOl"1II1y, prl..'trin t rt~hlasd progL4iltnH~ have aCCl.~l\tcd the once re ease • .... 
!I 

original Vera criteria of: (!mpl~ymm\t, residence, f;uut'ly cont:tctsnnd prior 

record for l'a~sing upon .J dcf('nd~mt' s. eUgJbiHty for pretrial release.' A v~ry 

1 1 r 1m ' l.s, h(lw('vcr, whether a dcf~nll'~\llt basic difference nnwnA pre trIa r~ case pro~ ; s 

,I!, I it r' b' tI~, uf a (·OlallllUl. pr('\I':'tcrlllincd l~{'tut' should be mc;u;urcd ,IGai\l:::;t t ICf~C cr O.La ~, ,t, 

. . I 1 I' . I 1 t'/ 'and ~ubJ' ,~i.'.-scale 01' \l:lwth(!r c{H.:h dl!fl':Idallt shllul.1 hi! cOIl~;ld\'l·l\t. ntlVl.\UiI.· i\ 

i 1 l 'll(! l'oilltdi· .... ,~,t;.l~laoJ.!.J.I.);~ltal~h, \.;h i ~'h \\!r.l .l..!'tjHl:lt v,'ry c:lrly in the t ,Vl~ y • 
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Manhottnn nail ,Pro.1ect, ussiRns a numeri'cal valuel to each local contact 

and the defendant's rt'lc:'lsc rccomrncndntion is continr.rnt upon nccumulating 

,. sct nUmb(:r of poJnt.A. HO!lt of the ('!C.l'rly prc~:r;l ... l relc.~'lse Ilrograms fbI lowed (' 
o 

Vera's lead and ~.J4,opt:cd an objective approach to" release recommendations; 

'many progromg did not. Projects opcrntcd by problltion depnrtments in particu~ 
C) 

lar tonded not to use point scales, prefl'rrinr"the subjective ct1seworltcr 

approach instead. In light ,')f the incr.eusing number of programs situated 

in probation offices and with the increasing number of progrt1ms making 

r,ccommcndations other than strnight 0'''" recognizance' r~lease. it is not surpri-
'.' (l..... 10' 

sing to see ,that the~objective scale has largely g1.ven way td the subjective 

approach. In 1973, OEO reported that' only about 10 percent of the pretrial re-
v 

n, 
lease programs were relying exclusively upc," a point scale, although il~{' addi-

, ----
tional .46/percent of the programs were using a poi.nt scale as a g~ide in reach­

(~{, 
'. 0 

ing an essentially subject1vp rpl~A~p decigion.26 , 

Ii) 

-- ~elcasc Recommendations. Most pretrial release programs wake some 

,~ypec of release recommendation to the court. 27 The type of recommendations) 
~ (I G~, > ( 

~ad~, ,~owever, varies with some progt;'amsrec~mmending only straight own recog-

ni~ance release; while others will recommend supervised or ,conditional releases 

in appropriatc"cases. t~hile the ~Ianhattan Bail Project and most of the early 
\\ ~ 0 

programs ,.,ould .. only present, cases in ,,,hich ~he,y were prepat.ed to make a pctsi-
<) . ! .. l' ~~ 

t'1.ve release rccommondation, tod.ay most .,pr.o~rarns 'P1'escmt negative as well as 

positive rccooonendations. ~Iany progrnms will also make bail reduc,dorl"'motions . " '" 
in 'ethICS '~'h~t'Q "oun e.t1J.aIlC.~~ release cannot be rccomnt(.'lldl'd. 28 

----,----,-,-,-----
26.Ihld., p. 15. 

:) .., 

210HO (,)\1\1>.1 t.hat lu~:t 10 pt.'l'('i.mt of r~li' pl'nJN't~~ ~ 11'1\'1~' ::;uhmj t infol'm:ltion 
to th,~ C,I\lrt:. with~'lIl. m.t1.;ing :Itly rl·h·<lf;l.~I"·l:l,lm::h,·ndath)ll • .!.l.~iLr., ". 15. ,. 
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The mnnncr in which the rQcommcncl:&ti.ons arc ,)rmH.>nted ulso varies. Some 
, " 

• • ,. 0 

progrnms pr,':'Sl'llt recomrllcl1u.:ltlons only ':It a d(·f(·ndant'A regularly sch('dulcd cuurt 

appearance, ,,,hUe others w1ilo prcscmt the recommendations persollal1y to a judge , 
in chnmbers as soon as they nrc, prC'pured and still others ~~ authority to 

contact judges by phone. A few projects have been delegated the authority 

to release qualified deferldants charged with minor oHenses on own ~ecognizance' 

without seeking prior judicial al'proval. 29 In presenting rt'lease recommendations, 

th~ early OR projects genernlly considered tl'lCItlRelves advocates for. the defen­

dant. Some current programs still maintain this stance, but today most pro-

grams consider themselves as ne.utral, court service ag~ncies. 
'f 

': 
-- Release of Defendants • The time from arrest:\ to interview, the 

-~\ 

verific.at~on reqltirements ii'ndLthc writing and 

tions all~ave a bearing on the .. time it takes 

presenting of release recommenda-. 
"c\ 

to secure. 'pretrial 'i·Y!1ease for 
(~ 

a dcfcnd::mt. Bcc~ucc of the different proced'.~re~ "discucsed !!bova, it is not 

surprising to' find considerable variation among projects in the average length , » 

. ',' of time ne~ded to obtain the r~le~sQ of defendants. In some. projects, releases 

can be accomplished 4n a matter of hours, while in others it is days or even 
\". . 

weeks before a defendant will [_be releas~d. 30 
,) 

--Procedures After Rclc~. Most pretrial release programs undertake 

some effort to ensure that persons they have assisted in gaining rclt'nse return 
c 

fo cqurt as sch~duled. At. a minimum "projects ~i11 generally send a reminder 

letter olerting~ defendants of upcoming court nppcnr:lllces and m:my also utilize 
I~,} 

phone rcmindcrH. SoraI.'! progrwns n'quJr~ that n dcJlHluunl contact, them \~ithtn 

24 hours of release, ~hi Ie otlwl' progr"~!i r(.·qIlJre pcrtlldtc check-IllS by dden~ 

,,'" 

montt('r.lI1~~ til., pert.lt·::1;lI1l:~' pC til(' 1.','1\\\ i.t LIII:l il:lpO~:"',l un the dl'(ellll:lIlt' H 

....J'L-.._~, _____ _ 
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,.',M,j,:'.,:.,.(:\;,),·.~.",,:; . r~.B". "In t"C~Q projc!il:",contn<:t with the dMcndont is incre.sed over 
,. " the pC'rlod of lilt: pr(·tr.j,'J rel<·Lwc. :. 
, --Proccd"tcs.AftcroFal1ure to Appear. Most projects will make, some 

, , 

~. 

'. 
• 
.,~,) 

I'''' 

'. 
" ;. 

effort to 'locate dcCcndants who have fuiled'to uppear ond attempt to persundc 
o '0 

,-=hem to return. In some projects, the staff wi:U assist· the police :t~.' locating er::" 
,') 

(,the defendnnt for th(~ purpose of making nn arrest and a few projects have the 

authority,}:o nerve bench warranto Dnd effect an t~~rest themselves. 

1/ The foregoing nrc by ~o means th~ only significant differences among 

pretrial release programs. but they do 'serve to highU,ght the fact that o l\ , , 

within the universe thera are substantial variations in program organization 

and operating proccd~rcs. Giv~~ the wide di~fercn~~~~1Ch do exist. one :ould 
() Q '" 

thinlt that some effort would ha~e been made to analyze the various, approaches 

that have been taken in order to determine which procedures op~r~te beat • 
. \' 

'I 
The need for such a study \oIas sounded in 19&6 in an" internal Vera Foundation 

memo'Irom Roger Baron, f'ield coordinator for Vera and a former director of 
() 

the Manhattan Bail Project, to Herbert ~turz: 

'" 

" 

The five years since the ~t&n~.attan Bail
o 

Projact ,\a$ seen pre­
trial release projects of evary shape and form ospring up through-

II .. 
out the countr~. Since little was kno,,," about ~I~etrial release 
projects at that time, this was envisaged 4S thfJ best way to pro-

'{ 

coed. The theory 'oIOS, let "xpc~lmcntation be the key to success. 
At s6nte future point \oIe' will sit do\~n. analyze the strengths and 
weukncsH(,s or l',lch prG>Joct, .. nd dct~rnrine \~hat: tho bQst procedure 
is. '~cl1. that time has conic nO\1 .. md, untortunat:c~y. this deter­
mination cannot be m~llla~\ ... 'J th lIny dC~~t:'Cl' or cortnlnty. 

, 
The probh'·r.1H" pO:h,'~d Hcv,u"al Y\':ln. ,'go -- '~ho, 1>9 b(~~~t suited to 
udminlotl'r In'\!tl'i~l rd.\·asa I'roJ,~Cl~? \~h;ll': ltJn<I's of' ctilncs nnd 
dt~(cnd.:\ntS should t.lu.'~' c\)V"'r'!, \,~~~t ,10 )'OU do w~lcn n pdcft.'ndant" 
docs not IlIP~t your C\' j tcr i:~ for l'cll'."l~c on rC('()~5ni?:lit'~,'? '~ho do 
you<' prc~(.'1\i: the ,,,t",WUI:lt ion tn'? no you us,, obJi-,!tivc ur subJt!c­
U.Vt! critcrN,'/ -.:. .rl'J' utUl unrc't;o!\:(' .. 1 [Q(tly. In fact. \~C have 
not ('v~n 'hno$\:"'f'l'd th .. ' h.lt,lcr (llh.'tH.il'llt. al"~ ph!trlal r(dC~1Hl\Pl'O­
.lC(~tAI:,~'LloI y m· 1l'\'Ht~nt'\"~ If \,.~\ .11"(" ttl I'"~ h'\I:-;\' :lll dcfcllll;mLH on 
t'h~J.l· (n>'l\ r"'~'Pl~lli;:'ln(·('. l},\W l:t.:Inv \.)"'1 hi r,:tul"ll': 
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Studio" suc'h as Bn1:'on wns" Sur.r.oHtinn hnvo not beon demo. WhUa't,he 
" [:1 

experimentnti.onph~loBophy of the bnU ,rcCorm mov('m(~nt Hhnuld'uave provldml 
. , 

n 

;c, a fartHe ground Cor rCflonrclu.!rs to curnpnrc and"cql\tr~,Ht tl~~~llltiVC impact 
- (,' 

o 
" and effectiveness of the different approachcs that hlld been tureen. the fi~ld 

is, for tho most pllrt, bar~cn. 
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, The National Center for Stilte: CourtH has recently completed a thorough 

study of the policy-related research which has been done in the pretrial 
. 

release field. Three broad categories of empirical research were found to 

exist -- evaluations of individual pretrial release projects; stud1.es of 

oV.el.·all pretrial release systems in single j\!.ri.sdictions; and national scope 
,'; . 

studies of the operation of pretrial release systems in different jurisdictions. 

Virtually every pretrial release p~ogram that has been established has 

produced some type of wri~ten report or description of project activiti.es that, 
, ~;'F'ti 

loosely speaking, could be termed an evaluation. These evaluations, usually 

done by the project's own staff or by a hired outside evaluator, represent 

the bulk of the empirical research that has been done to date in the pretrial 

refeasEi·'field. For the most part, however, the National Center's study 

found these reports to be of only Hmtted utility. The statistics presented 

were of value only in' terms of "analyzing the particular project's prf)gress 
.-;--' 

or deve+ppment. They were not useful in comparing the project with others 
J/~~~ 

or in making conclusions of general ~pplicability because/~acito;,project used 

different proceuurcs and terlllinologs.· Unfot'tunutely, the evaluations were 

not sufficiently descriptive of the project's O\v11 operations to permit compari-

sons with other projects. 

Evell ·as to pqrsons in dcci~d on-making posi tl.ons at the local level, 

the studies \ver'c found to ill! of l.liait('d utility. PCt:h;IP~ tht~ single.most' s(~riQus 

-~--~---------~ .... ,---,-
3 1111 llil~1 ~: .. ·,:t:j'li\ th.' l'o:~nn'l1 if: ~.;i·l1\pl\' \.Jitll d<.'!;(;\·ihing tit!! tYPL! ane! 

cpl.:llit\'~~)r rt'si.':l'h.~ll whi,'11 lI:l:; bV,'\l .1 •. 'Il<\.\':h:it:.~~;i.Htifl::" r.':l'·':It'ch It.'I.tH II!. :'!Hlut 
th(' ('(Cl·(~ti\'~'IIV!;!; ill' i1r"tl'i;U:f rt'!<.'.I~;I' prt1I'r;i;.:~; i:, di~:\·t;·~::h;d i.n Sel.!ti.oll [V. infra. 
Frll' :llil1lure dl'l:lil,'d di:;,'u .. ;;i. •. 'll l~r t.ill' l\;IUIt'!.' ,llnl qllali,t\' I)C tht! r<.\:H~:lr('h dt)I1L~ 

'I"i tilt..' prl'tr(,:ll I'.'l(',l:;,~ .lI'.,',I, :: ..... ' :,,11. i,llw! Ct.'nt,'r 1'01' Stal,' t:tlurt~. !~!\_ .. .'~y~I.I.\I:1.IJ.9!! 
of Pl" ic\' 1~1,(.11 \',.1 l~\ ;",ll,'ji no t!,,' l'llvc: i\'l'Il~":': (.,' I',',,'l riit! l~I·'.·.l!;I· "1'(\"":11:1'; 
"(lh~~1 {.:; i~' .·l:~ ,'I't!r~ ;d,;:';; .t·t·,i~\,l\: :·l"~::'·n·(:<.~ r: '1. • ."r.: .~; t • ,l'l: 'I~· •. ';t.l-.·l·": ••..• j.,)',.- ')}.' • 'I' .. . ."-;- .-.'~~-- '-(. 1.11" VI: 't. 
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failing of these project evaluations w~s their failure to assess ~he project 

in the context of the overall pr(!trial system in which they functioned. For 

example, the nllmber of dcfendnntfl l.nterviewcd and released t 'which most studlcs 

did provide, are mcanlngless unless related to the total arrest population in 

the jurisdictlon. Without Stich information it is impossible to know hm" vltal. 

a role thc project is playing in tile overall system of pretrial release. Also, 

although most studies contained information on the percentage of released 

defendants who failed to appear, most failed to adequately define what was 

meant bya failure to appea~ or how the FTA rate was de.termined. Another 

obvious measure of program effectiveness the percen~age of released defen-

dants who commit additional crimes while on pretrial release -- was ignored 

in most studies. None of the studies analyzed by the National Center meaning-

fully compared the project's record on failures to appear or pretrial crime with 
>,'. 

the performance of defendants on other types of release, particularly defendants 

on surety bail. 

In addition, very fe~v of the project evaluations made any use of archival 

data which could provide a basis for measuring the project's .accomplishments 

against the system of release which existed previously -- did the project have 

any impact on the rate of nonfinancial release or on the overall rate of pre-

t:rial detention? .. ;·~ecau·sc of the lack of sound comparative analysis, the 

usefulness of most of tl\csc ev~luation studies of individual pretrial release 

.programs to both local and national level policymakers would seem relatively 

slight. 

Studies \ .. hieh (,~::lmi.lll! the overall p\'ctrL1l rcJ.l"lS(, 9yst(~m in a sinr,lc 

they call provid..: a·b.I~:I.:; I.ll' ':,.Illtl'.l1:tll!; th~: op~t:,I(i.ol\ of diffeJ:ent typ<.!fi of 
'I ~~, 

.\,. 

. " 
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" pre,trial ~clcu,se wlt.hin ~hc sallie juriscJ.Lctiol1 -- how, for cXllmple, do defcn-

. . 
tR11ura~ to appear Dnd r~nrrcsts wllilc on pre~rilll release? For these ,reasonS 

st;ud:f ell of the OVc(h,lJ. prell: 1..,1 (oJ (';lse syntem in a jurisdiction are poten­

tially fllr morc v,'11twbl(~ to locnl poli,cytn<lkcrs than are, studies which focus 

~(jlely upon the operation of a pretrial release program. 

There, have, howc'vcr. been only a few such comprehensive stucJJ.es under-

tllkc:n; I~or the most parr: the studies /~f this type '''hich have been done have 

itwolvad exam1,nation of archival data (primarily court records, but sometimes 

also police r.ecor.ds) ,in order to pbtain data on the proportion of the defendant 

populationrclcaaed on each type of release, failure to appear and rearrest Cc, 

rdtBs for defendants in each cata~~ry, and the characteristics of defendants 

in d1~ferent categories of release. The National Center's analysis of these 
I 

sin810 jurisdiction ~tudieR concluded that amonG th~ best were Forrest Dill's 

ca$e study of b~n reform in Oakland, California in the mid-l960's32 and a 

recent comparative ~tudy of prctrlal release systems in two urban counties in 

Ohio done by a group of Ohio State rcsearchpr.~~.33 The National Center also 

found that some of the best single 5trisdiction studies we~e ones ~lhich focused 

upon a si\l~~lt;;'> ir.sucnrcu. Thus, two notahle studies are Andrew Schaffer's on 

£ (lnu res to nl'p"(\ r in H(lnhn r tnn3) "nd th" ;;,. tlon"l nll ron" of ~ ton<lard s • scud;" 

r. .. t .. , I I ,,\ I.~ j \',11'.'., 'i,11 l' h," J)i s t r.i d'. 0 r: c<-) l.l,.imb i a • 'l;; 0": pn.: ,,,.I i,1 .. ,"-

321'. tHll. H,lll ~ln,1 l\nil. 1~,·f\ll·m: ,\ $.nl'ic')llw;ica1. Stlld\' (Ph.D. dlsscrt:ltion. 
l)t\iv\lnri t)'l'l~ C,llll",;17t;r:\',' ·l)~~'rh::.c\~,~· T~7~---~-~" ~-----~ 

33~1:". Ih.n N ,>1 1.. l~ ... r) ~(\:"iJ.\'}':' !),\).'L~.'},D,I'!:'.!"~E .• S.t,~!!11..""1 Co 1 umbus, Ohio: The 
011 tt) IJII t v\,'n;! t \' lk;'v\H~I..· h r~\unJ.l t ;'\1\. 19 hi) . . 

'" j).1. tL. I.rh·!\,' \.,! .1l •• \< •••• ,·dl ,r~",.1 l".1 t'.'\ ~,( ('I'i"lin;!!. Cmlrl nlln in 
'" .. ,', !II."" .. ''; ,,-. ¥" "" '" 

!\\\l'\l!Olt IIi j't'I·II'!.l[ l~\·I.\,t·t' 1'1 "',, , "t,.;:.~ "llt'.1 ~~J.l'i,t?., :-:.atl.lllldi HUI.' .. ';.III 
_''iO ... 'I' -~"'."!"i' ..... ~ .. 

"I ~;tdihLrt .. L 
(111,:0) • 
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There have bel~n only three efforts tit national, ct'osS-jurisd.ictional
c 
// 

research in the nr~trinl'release fiel.(I. Th ff t I Si1 1 1 1966 r e r~, .ec verstc ,n s 

ar.,ticle, "n·"'.t], j,n th" St, .. t n C.ollrt.-.",3t:, , I d ~ •• ~ u,' ~ u prOV1(~~ ntn on bail Hctting prnctices 

in 1962 in 190 coonties in every stntc nnd the District of Columbia and provides 

an excellent base from whi.ch to measure the impact of pretr.ial re1(,M:ll1 programs. 

One national scope stlld~ done in the 1970' s ,Hayne Thomns' unpubli.sheJ manu­

script, "A Decado of Bail R~f;;m" ,37 d:i.d i1ttc~pt to measur~ the changes in bail 

practices which occurred in 20 jurisdictions over the period from 1962 to 1971. 

Since Thomas used a comlllon format a'nd set of definitions for both years and all 

courts, his data facilitate comparisons over time as well as across jurisdictions. 

The third national scope study is Paul '''ice's dissertation, "Bail and 

Its Reform: .A National Survey".3S The National Center for State Courts found 
\\. 

Wice f s work to be' one. of the most 'comprehensive efforts in the field in terms 

of th~ range of issues considered and the variety of methodological techniques 

eniployed.. Wice does an exccllent .. job of describing the bail systems and 

.reform efforts in different jurisdictions, identifying key issue areas, and 

highlighting crucial variables whose impact upon the operation of pretrial 

release systel1ls must be eXamil\(;~d in greater depth. The ma~or shortcoming in 

his work, ,,,hich,Wice himself recognized, is that much of his analysis of the 

relative effectivene~s of pretrial release systems is based on responses to 

mailed questionnail."cs., The compnrabL1.:ity of tho reSpc.lllsCS und the nccuracy of 

som~1 of the. find~n~s is thus open to question. 

36L. SilVl!r:.~tl.\ i.n, J~_:l_i)_ ,1.~l._r_Il..'~, ~~,:ll:(: r~"..I~.!:.:' __ .:-:.!~1:Lc:J~~L2 t~I.:'-'·~I!~d-.r~':.~i?~~~!:. 
University' of H:i.lllh.'.~ota LI\,: Rvv 1. .. '1.'.' v,)l. 50, pp. u:':1-,u5:! C19t)(I). 

.. 37\-1. Tho\lI.IS • .:.~l?~~~I.\:":_l'..!-_\!p .. !L.~~~.2.!:~!!i (UnpuhUn!II,:d m;1nusal.pt in dt'~If;t Corm, 
Fcbruaiy 197~). ' 

,3~p. t<!i.:c. !:l.il ;,(",1 

Univt.'l:ti i,ty of l.tl i.llOi.~ I:r,.t: 
(l'h. n. D i;;nCt,tt:1l i till, 

,'i· 

.) 
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Where doeR the exj~;t1ng research leave us in terms of our knowledge as 

to lhe cff'f;IGCJ,vcncsf> of pretti~tl t:(lll;!.:1se programl.j? In this l'IHlsc rEvaluation 

we mont be cotlN!rocd with two lcvC!ls of issues concerning pretrial release pro­

St/1mB. On the fj,rat lc~v(!l :.Ire (IU~~t'l.ons about the effectlveness of individual 

prQ(;fOma rand on the $~~c(md DJ;e~at:ioll:Jt, Cr()ss"~prol;rilm .:iR$UC.S conce .... n~~'dth 

,identifying wha t t'l'og1,'omfi--vith whn t orJ.?ani?adoiHil struc tures, operating pro,,: 

ccdures and mo.thods of re.lease--producc optimum rCRults. 

A. IndivIdual Pro~rnma , . __ ~ f· 

Until the National Center for State Courts' study of policy related 
d 

ttuU',llltch on pretrial release programs, very little attenti~n had been given 

todcfini.ng whot, from li pol:tc'f'lllalter's point of view, ,,,,ere the important evalua­
\ 

tion issues. The great wealth of earlier rC3carch was, cif cDurs6, an ifupOttant 

staz:ting, {,oint as evidence of whut, researchers felt ,,,,cre the important issues 

but the thoughts of persons In J>0licymaking positions ..:- pretrial release pro­

glOm dilbctor~, judges, police chiefs, sheriffs, district attorneys. public 

dcfc.ndcl"s, and county( officials -- were largely unknown,. The National Center 

for Sta"te Court;s surveyed these individuals. as to what they ~p:l(cwerfvthe 
~" ".~~+_;,_ ~,,,,:~: .. :;""";';:;:::::'~k"~ 

erUic.ul C!v;lltlnt:1.ol) l.s$lIes j,l1th(> IH:'ctria,l relc~H,e field and the results of 

thlR tJtudi' nt'"" C'untuith,:tt" :U.\ UpUpCl: by Robert B. Stover and John A. Hartin, 

o 

StOVQC ond H~\rtll\'~~" tln"lysis o~ th~ ('lIcHLiolll1:lir~ rcturm1 indicated that 

th(n',~ ~)n bro.l,) ConH(\l\m'~fi l\l1l(H~a all of th~ r('!~p()ntlent s that ~'rctrial rel.ca,se 

. I I I ' ,!'I r' r' it·" ttl fOliC l'nd "11:.1·" llIaki.llI~ ~lIrc that r('h'\:t~a'd 1':rQnl',H~Ul ~t ll.)ll "tt l v,' ! i~ I P l,' f" ,-" • ,,>0 t: 

(h\r\'I\:l,mt~, ·fl·tiu,tI t\'r tl'JdL.h·tlHt.'\lillg the illl!qU.dlity 1n tn'atr.I~'nl of rlch ;lllti 
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"'::" 
poor by £'~Jle criminal justice system, obtaintn~ speedy pretrial r~lc"Hle for 

detend~nts who are ~11cible for Tcle3se, and producing cOKt-9a~lnCR to the 

public. In contraRt to the lInani.mi ty on tlll1 importallc~ of these four end-goals, 

th(~ Stovcr-~fartill paper' r.cveal~d consicierab1e dis.:1gret'tncnt amoty~ the respondents 
,.\ 

on the importance of several suggl:lstcd goals thn.t explicitly or implicitly 

r~ised the issue of the program's role in protc~ting the public safety. ~hat 

role (if any) should the project play in guardillgagninst th~ release of 

defendants thought . likely to comll!.it add !tiona1 offenses once released? l-1hile 

some of the respondents believed that guarding aga:f.nst the release of defendants 

// 
thought to be dangerous should be a primary gnal of pretrial release programs, 

others felt that this was not a proper concern for the programs at all. Such 

disagreement typifies the deep split" in opi~:f.on over the issue of preve~tive 

detention. 

;Based on the views of the policymakers as to what the important eva!un-
il 

tion £Issues should be, coupled t",ith the informa~ion available from existing 
II 
:1 

literal:ure, the National :.Center' s Evaluation of Policy Related Research on Pre-
:11 -i.I': 

~,,\\. 

trial Release Programs discussed the current state of knowledge concerning 
il 
I\' I 

pretrlalrelease prograwsaround six substantive issue (~reas. The same organi-

zation is appropriate here. The issue areas are: 

Rates of Release 
Speed o'f ProJcc:t Opcr.;ltions 

'-- Equal Justice . 
F~1ilurc to .• \ppl'ar P..:ltes 
Pretrial Crime . 

- .. Econonilc Co~t~o.; '.lIld HencfJ tH 

R 1 I' ·t· Pre<.!t'.··.i.'ll r·'·lc~.l!;,,! !>roor:tnw <lrc unHicd in the common goal e en!H! \;1 'es. .. ~ ~ t;> _ .. - -

'l'hlR is the lr 

r~as(\n for hc..illg, a.ndas ~l\ch •• m impl.lrtant i,s:;lIcill C!t,-tl'I·i\1 inLlll~ rh(!.ir RlIC(~I'SH. 
,:, l' 

• 0 

o 
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Relcane ratc9 tajse a. dt4t'll conccrn -- what is thepr,ojcct' s impact on the ~. 

['PtC ()f IWllt inOn(! i(ilrc;j,(.!:t$(ln in the jurlsuJc'Cicmnnd w\mL is its impactbn 

tho overall r~te of pr~trlal release. 

, ,I.ooklnr, at t::h~ rcl(l;lflcrl1t:c J.MItl(!S in the broad/:::st possible perspective, 

it in rcnd:lJ'I app.nrcnt that til£' haH r,,(ormmovcment" h,;s e.njoycd a con.sidcrable 

IDcaQurc of success. It is unlikely that aqyone familiar wi..th the criminal 

jU6t:lcc system WQult) quortel with the statcil1cnt that, natioO,.111y, prctrial 

rclc.(l!}c prllcriccs havc. changed considerably o"er thc· past 15 years. The almost 

totol reltan(':c 01'1 money as the cr.iterion for pretrial re1.ease has given way 
" 

in Ol.ny jUr:isdicC1ons to the extensive u~e of nonfinanclal releases. The 

mognitude of the change which has occurred in bail practices, of course, vari~s 

gtellely from ~1\1r.isd:lct.J.on to jur,i!,>dictiol\ and. undoubtedly, some jurisdic·tions 

hflVC- ~c¢n lef t untouched' by the movement. The ,~est indication of the magnitude 

of th~ chnllga. which hilS (,Iccul'red ll.:1tioIl31ly, however, is tvayneThomas' study 

Thomas of bail prllctice~ in 20 jurisdictions over the period from 1962 and 1911. 

found .;~Iult; 1,n these. c1Ues "nonfinancial pretrial releases had increased in 

felon)' cases frOl1i less than five percent of the defendant population in 1962 

t.o 23 p~rccnt :In 1971. 39 In misdemeanor C.:1ses the increase ,.,as from 10 percent 

in 1962 to 33 percent in 1971. 40 

Thomas' dn C:l II lsl,) sho\>., that thiu oh~t'rvcJ inCl"N1Se i.1l the. use of non­

f.l.rUlOcinl ,·(.~lt'asca,,"'u tlir\,),ctly n-:ftectcd in i.l dCCrenf'l~ 11l the p\~rcentageof 

ertu,hHd ,h·h,t)o ... lnt~; dut .l.lIwdi 1\ cu~;tod~; flU' the OlJl:.1LJ.OIl of 

In £l·lo,,>, casc~ thl."- d\'tl.'f\t I nl\l"~lh.· in tlh~ ~O cltil.'H: l:.JUdJ eo 
II 

decreased from 52 

pCU'Cl'l\t 11\ 1 qi)~ to JJ t'crcl.'ut; 1" 1.971.. 41 Tn mi.r;,kmC'lllllr ca~wl'l the decrease in 

th'-l d\.~I.','lIt h\tI pllPIl Llt h'\l\.:.w 1\,'L .\~ Jr,l\;::ll k. \~I,)lng 1', .... .::1 :,0 pcrCl'lIt in 19t,:! 
o 
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in misdemeanor case~, W'H·~ honv ilyfnflucnccd by LllC lar"r,e" number oo! cases which < 

arc termin"ltcd nt th¢defcndant's inHl .. 11 ,1pP·cilnll.lcc.,> It 'lias fbund that 
~ I ' 
Ii ,. 

very fcew of . the defendants involved in these C~ISC~ secured pretrial release. 

Thus,. ~onsiderin!l only those misdcme:mor cases whl.ch Ildvullced beyond first 
Ii' ' : . 

-appenrance, Thomas found thil.t the pcrccntagcof dctain(;!d defendant's decrenscd 
,~ . -

from 21 percent in i962 to just 12 percent in 1971. 43 Howeve~,.the extent 
,. ' 

to· which thescchnl"1ge~ can be attributed" to the (:stnblishment of pretrial r~-

lease p~ograms -- or eVen to ,~the generalized influen.ce of the pretrial release 

movement -- is a dif,ferent matter. As the National Center for State Courts' 

Evaluation of Policy Related Resear.ch on the Effectiveness of Pretrial Relea:e 
, ", 

Programs observes •. it is at least possible that some or all of the increase in 

the use of nonfinan~ial rele~ses can be attributable to other factors. F.or 

example, a rapidly increasing arrest rate in the face of limited jail capacities 

could have been a lIlajor influence in causing the chullgl;!s which did uccua:.'. IL 

is possible that the increased rate of pretrial release resulted not from the 

bail reform movement alone, but rather frpm a number of factors including pragmatic 

considerations regarding the dangers' of jail overcrowding and the availability of 

1 . if' . f . 1 44 new a ternat. ve orms',o pretria release. 

.In one sense, it is nonsensical to try to d~tcrmine the extent to which 

increased pret:dal relense rnt-es llrc due to the est.lblishment of pretrial 

release progr.lrll!;. Si.nce mo~~t pretr'i:!l rl!lC~lS(~ ·pnJt!.l"nn\i-i wc.re e~;tablJshcd in:::> 

" situ.:1tions of ~;trong n~('d, thl."! init'i~ltion nnd :;tructurc of .:1 progrnm mny be 

viewed as Sin11,ly the veldc h! through wh i eh c:dsting pn'nslIrcs to\ .. nrd greater 

o 



c. 

'. 
• 

• 

• 

that those defendants released upon the rccorrunpndation of" the pretrial release 

progrnm hl.ld a c~nr.idcr.nhly lower. rate of nonappcnrances tlull~ cUd those defen­

dant$ releaRcd on prctrJ,al pnrole by the court without pra'ject involvement. 47 

Th1F.1 .f1ndJns J,p ccrtnJnly worthy of further JnvcBtlgation as it ,is strong 

support for tha contlnund operation of pretrialcrcleaDQ p~ograms. 
;( 

What dQ We know, howl,?ver, about thl' impoTtnnce of pretrial release 

programs in terms of incr~asing the use of "nonfinancial releases and reducing 

the pretrial detention pop\llation? Hmo/'would di$continuance of a pretrial 

release program affect these rates? ,What could a jurisdiction considering 

aJ,rctrtal releasc progr{lnt, expect to accomplish i.n th~'se areas? For any 

particular jurisdic~ion it ,is impossible .to answer thc.se questions •. ' The need 
!I () 

for pretX'ial 'release progr.ams is fi.rst and foremost a function of what the 

\ . , 
'present release practi.ces are. and' '~hat the att~tude of the local cou.rt is toward 

pret:ria,;t. release.. Genoralizations cannot be 

tions of I'rotri,l ~oloos. IlrQg,f& ••• ,s'~hoso 
described the pOli~'i'~l1l environrtnt in which 

drawn from the existing evalua-
, " 

(1f(orcs' flave I!ot satisfactorily 
• ..~ k. '" . ... 

the ~roerams operate, have not 
~ 

considered t.he proJ~~r.to' releases in terms of the overall system of pretrial 

reloase in the jurisdiction, ond have not collected dat:a on release practices 

'fior to project imp] (!me~ltation so as J Only 0"0 prugrllm. th~ o,rigina1 

to refl~ct what changes did occur. 

Nunhattan B~lil Project, successfully 

utilized l:\ cOl\l;,rol group e~;p~r .L1II\i!llt in order Lo \U\.!osurc its impact. From 

thtu st.udy_ th\! projl'c.t lNll'th'd that J~·r(,lld.:mts (or , .. hom it rccommcnd(.'d . 
~ II 

rchmso 'Wl'fC granted lilonf ln~lld"ll l·\.~r~,.af\.'s foul' t.im(~s as oftcn.a~ the control 

, 
\.·hom,th'~ l','h':I:l\.' n'~·\:":'1\'I\.l,1I il\1l lkld. hl'l'tl \d.thlH'lJ,l·S Thiu 

\1 
:.'~tl'~:.l I~l'tt' ~3!j. p. I •• 

II 
~:; 

• 

• 

• 

• 

• 

• 

• 
o 

•• 
Q . 

o 

I~ i.' 

eonducted at a time whcnotm rccor,ni.?rmce was a little ust'd procrclure; 

query wh('thC't' the S:lnlC rcmlltf> loJotild obt"jn todny? 

Some pretrial l'l:h'asc program~~such as the ones 1.n W<lsh:1ngton, D. c. 
. ;, l( 1). 

and PhUadelphi;l, hnvc gro~"Q Into Int~ge, comprl!iH:'.nRivc cOllrt agenclcs. and 

it is difficult to irnauine the pretrial release syst:clo' functioning as effectively 

without them. On lhe uther h:lIld, .1uri.sdi.ctions corwi,derillg a pretrial rel~ase 

progr,am oro not likely to commit the money necClsnury for stich a large program. 

It is the smaller proj,£Jcts, and particularly the small ones that have been 

operating sev(.~ral years, that must be studied. . If a project has been opel·at:l.ng 

'" 
for several years in servicing the same select group of highly qualified defen-

dants, its contiTI~6""role must be re-assessed. llave the courts become accustomed 

to the use of o~-m recogniz31lce so that they would continue to use nonfinanci .. l 

releases tdthout project recommendations? Control group experiments such a~ 

the one Vera und~rt(\(\k in tile ~!~n!1~ttal1 Bni.l Projcc.t ,·~ould be pnrti~· .. !l·~rl~,' 

valuable ill ans~ ... ering this question. The pretrial rele3se or detention status 
0.;.' 

of defendants in the control group -- a randomly selected group of 'defendants, 

who are omitted from program consideration -- can be ,compared to the respective 

rates for defendants serviced by the project. If an on-going or" periodic 

experimental design is used from the beginning of a release program's operation, 

the pr0!lram's initial impact can be compared \o/ith its later imp:,ct and any 

observed increase in the re~ease rate among tho control group can be seen as 

an ,indicator of the program's success i". ch:mcinu judicial, tdilinnness to 

usc non! inancial releases on their 0\0]1} ,,,ithout prtlgrm:l ;intervention. 

operate ~1l111 the e:·:'l:vlIt to \.Jhll'l, Llwy are ~ul:t,'c:,w(lll in m.il\illli.;dl~~tlw tilllt' d\.·l.ay 

" 

, " 

)' 
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Poul ~l1cc nnt! \t1I1Yo(' 'fhnm:'w, hoth reportt,iil time l:JS~fl from· nrrer.t to" interview 
l'! t .. , 

rlHlr.l.flf~ froln a f('w. hour!! to flovN'nl,d:IYR. Tlluf,:triltiv(' of th.l,; vnrinnce tll't' 

the Santa Clo[o Counly, California l'rl!trJa1 Rt.!l,ease I'rogram'in which in 1971 

the aycror,c tl",~ from al'rcot to pro:lC'ct release wnR just 2./1 hours in\:~!!,isde­

mcanor carws and 11.6 hours in f010nl05 /1,9 muJ tht! prctri,al release program in 
\:'\ 

Dllll.~HJ t T(~x,'l/;l t which in 1971 h~ld nn nvcrnflC del~y i,n c~cc);s of nine days from" 

arrest to rclcnsQ,50 

One of the few consistent findings found to exist in pretrial'Telease 
\) 

studies is that there is a close relationnh:l,p' between a program's spee,d of 

opera~ions and 'the number of defendants it releases. 51 ,The respective release 

ra.tes in the aforemcnti,oned programs in Santa Clara and Dallas bear this 

out" The Sant,a Clara Project, which is located at the booking desk in,the 

county jail" sees defendants within minutes of their arrest and booking and 

result. the project reported that 54.9 percent of the defendants in th:1t 

I
~ , 
J 

jurisdiction were released on own recogn-lzancc in 1971.52 By contrast. the 

Dallas program, wi~hits nine day delay between arrest and release. secured 

the release "of only 28 defendants ou.t of a potential 1,199 clients over a c 

ten day evaluation period in 1971. 53 

The corrclntion butwcen the speed with which a project operates and 

tho number o~ releases it ucncratcs is not a sUl'rrislng finding. Conditions 

in Amadean jails hcinr, ,~hat they nrc, it is riot surprising to learn that 
~.' 

dofcnd'Hlts SC(~Ut·u rell.!:lHe by \,'hal::c.w("r jll\,tllud is fn~;tl..',tit -- even surcty buil 
o 

-------,.-;....--""--.... -
'" 1.9Aml.\l'il.;;'I\ .hwth'(' lm;tltuh" ~:lnt.a Clan'! Cnlll\tv Prt'trlal I~\'lea!l(, P"(ljt'('t 

o 

}:1}·.!'J.t·:)):!\!_l;;~';\; f ~I:I r i.11.'I~J~\:l'i,\r,t.. In \{. J:·'lli;~;;r:~:t':lT:-.-li'~:i :,~ i ~~(J~3.'.~·I~~~~J':;':~'~::11,1~~i ~i 
.itt\. !'!J~;.LI'. Al'y.i!,:, . _1 iJ~~ It .. .':. 'i':.iy l,,_~':IJ1 ~ ~ I_!: La.':..:.I_'lJ ~~t.!'} Y. P':"} J·Ji!J_I{:~'l.!:~\::!."':", .. t'~'~·.r:I~)t (J 9/.1), p. 53. 

~ . 
SOlt. I •• Ih'~~'\I:h'lI\\' .\1\.\ tl. (:.IIIH. ".\n 1~\,;llll;It!"I\ o( tltl.! 1)a11.\s I'rl'trial .1~cLI.!~lsC 

Ill',\}I,\.'L." Slll\th\,~~;:"'I'1I I.d\J ,\':111'11.11. \'Ill. 26 (t9i':')t'p"e SLO, 
" c' 

51Natlunal C,'nhlr ill\' $L.ltc l:,1lll"lH. !,~,rp.r:.!. not,: 31, 1). 93. 

S:.!t\I1II.'('lCnn .JUHth't..' lnl'llittlt .. ,. ~:"l'r',1 ~('t~' 1,9. I'. 53. 

Sllt. "' . .: n01l,'moh"ny .unl t:iIll~; .• .?,!1\1~!~! nut.,,· 50, r. 250. 
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rnther thnn w;lil inc thu time nt:ccsstlry for a nonflnanc'lal r(!lua~e. , Quite 

dant's initial bail hearing enjoy a higher rnt~ of release than do those pro-

jects whose :fnt(lrvC!ntJon C.OIl1l'S at some point after. tl\(,~ :f.llittal bail decision 
.;~ ( 

.has bcenmlldu. 

What arc the f'H.~t()rs wldeh cnhnnce the ubilHy of a project to operate 

sW,iftly? Existing rcr:carch \Ofould suggcot that tlH,we fa~tor~ are quite obviouo 

ones -- early acce~s of the program to defendun'ts fO.r intervim.Jinc; a la'rge 

enough staff to do rrompt interviewing .o\nd verif:i.cntions, prompt access to the 
\ 'j ,! 

defendant's past criminal record and to the police report on the current charge; 

the authority to grant releases '~ithout court revie'-1 in routine cases and rapid 
,,' 

access to judges whcl'e jll~ic1,a1 arproval is require~i.54 

Equal Justice, The focal point of the c:1r1iest pretr~,al release pl:ogr.arns 

was poverty. 1:1Ie injustice of the baq,,~ystem for 1ndig<.>nts was the motivating 

force behind the f.tanhattan Bail Pt::P:J~c.t and initially the project handled o,n1y 

defendants represented by the Legal Aid Society. Ver.y early in its development, 

however. the project disrensed with H!i indigcncy reqUi~cment and only a few 
\1 • 'I 

of the projects started 'after 1964;65 ever had such a restr:iction. The injustice 

of persons unnecessarily paying to secure prett"ial release \o7p.s thought sufficient 
C;.; 

, 
to merit project Int~rycntiQn in qunUUml CLlSl.~8. And yet, as tha National 

Center's qu~stionnQ'irc of pcn;oml 'in pollc)"l:mkillg pos1l:i(>us tllo'ltUHi cyid"mt, 

conc(,~rn over thl' pHr,ht of the i.ntl'lgt:nt J('C,'ndant -- tha onL' 'who cannot affol'd 

bail -- r,,·m:t.i.ns a ,ll.'l,d,n.mt C(Hl~ 1dt~ratl"n j n aHtH .. 'Hsl'nr, lh~' cf (activeness of 

pretrial rcletlsc pronramH, 

" 
It is qu i t:~, ('vi~IL.'\lt tllat cv,'n ,:if pn.'lTLIt. r"h'aHI' pl'l'!~rmnH !IIIVI.! HUCCcl:~~-

, ... :::::J 

H 
\' 1\ 
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t"~~ Cf(OI't .tl (lIl1urc H th(.~ dcf('mlnntH now lwlnJ; rc1c.'.'w('d by tt.,) rrogrnmH nrc 
(~~ , 

the VI.'r'! IIIIII!(: 01)/'11 who PI'('v'()tlr~ly wnuld'''<lv(' ~o'1t:('d hn.1l. !\Ilklnr, to whnt 

extent I. project iR successful 1n relc.\llaing per·sons who cannot post bail is 

in a fICOl'':(,~ !'limply r"I,hrllsJ Ilg the qU(lslion' (IS to wlU1t i.mpnc~, the project has 

. II upon the rrC'trial detent10n population. While a program can reduce the 

daily :\(1:f1 popultiti.on wJlflp.ty by i.n,crc:ls·l.ng the npncd \'I1th wlrh:h rele(lses arc 
(,'l') 

effectuated (r('l(luc.ln~ the lit1" CHlCh r(!U!~lsed def('ndant spencls 1.n jail prior 

to .relcaEH.'.) t :J.ts nwjor infllll~nce on. the detention popul.3tion, ,quite obv1.ously, 

will be found in releasing pe~'sons who ,,rould oth¢lrwise rcm.3in detained. 

Unfortunately, th~s important i~HlUe may b'e one of the most difficult 

to answer Ilnd cC!rtninly 16 one wh:f.ch has not been satisfactorily explored 
.', 

to date. For example, despit.e the drnmatic increase his study sho'-Ied in the 

w::nte of: nonfinancial rel,~ases from 19.62 to 1971, Thomas observed that it cannot . 
,I.' 

be assumed thnt the usc of pH. in 1971 c,,'as going only (or even" largely) to 

indigent defendants'.. Based upon his finding that there ",as some correlation 

behleen nonfinancial releases and the rate of bond releases -- cities highest 

in the usC! of nonfinancial releases tended to have the lower rates of bond 

rel'~mses -- Thomas could only conclude~;,that those def(smdnnts J:'eleased on OR 

in 1971 reprC'sentcd n mIxture of p~rsons '-Iho would not hnye otherwise been 
c 

fcl(Ul$cd ns ,,rell ns n slIbstnntial number of defendants ,,rho probably could have 

po"tcd bond. t~orking on n nntional level, Thom!,s wns unable to give this 

" 
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0, 

I' 
'" who cnn se~nJ'e rc,Jta~lr by por.tinJ~ honds wf.U have d.nn£! SQ rr:l~)r to the pro-

• ject's interventlun. In tllNIC pt:oJ(>(·tr.":lt :f,A con:rJd(!t'llbly Rnt~er to heHcvCl 
.'''.: 

that each p(~rson rclca~cd -- althuugh the nu",b~r mny b~ smaili. -- would .not hav(! 

otherwise been frcC'ti. ThtlR, every release these pror,rarns sccure"hns II direct 

impact on the jail population. It is thbse programs which itt'turvcnc close 

to the time of arrest that must bc! constantly concerned ,.,rHh I",rhcther their 

release cr~teria are c.xcluding indigents., Such projects can:succeed 1n generating 

a substantial number of releases but he failinG thpsetha bah reform effort 
o '. r 

was intended to beneUt 
G 

those ,.,rho cn,~not afford money bail. 1.'he fact that 
:) 

indigency may be inversely associated with factors t'hat proji~cts co~sider1n 

making release 'reconunend.1tions -- such as employment status,'; residence stabIlity 

and family contacts -- greatly compl1ctlt~s the ta!';), prCl~ectd face in leas(mtng 

the inequality of the system's treatmcr,t of rich and poor d(!fendants. " 
~, (!1J 

released on. 0\\'11 recogniz.3nce appear til c('urt as scheduled hIlS been of gr~at "", 

concern since the beginning of the bail reform movcme~t.r T,he succeSD of 0'110 

" I 

recognizance release projects was in large measure conting¢nt upon maintaining 

ac;ceptably lo~ failure to appear rates'.' During the early l~ears of the bail 
• • • r) I r " 

reform move~ent, bail projects consistently' reported extre~~ely low non3ppenran.~e 
I' l • 

'I' 

rates.· Ccnera~l)'fai1ur(J to appaur rntcs1;"of five percent i~r less were reported. 55 

Still todny most' programs arcrepql.'ting similaJ"ly low l··TA :~ates: There have 
\~\ • Ii 

been iindic:~ti(}n~, hO\"~'v~r, ;,h3t in ci.ties ma),ing cxtensiv~: URQ of nonf.inanci111 
" "I' ':" " 

rclc'afh:;'R, £31.1u1.'(, to 'lppl~.:lr l"ate!' have cl'{mhcli tu 1.0 pt:'r4~~.;nt and ubov(!.56 II 
I: I 

Computing nonappl.".lrml(,t' r.:ttCft is .:\ difficult L3nk, ) fraught with serious 

me thodo loW,1"'£11 p rob l.-'i1W • 
~ . .s 

, /~ ___ ..t! •.•. _. ____ .... 

Ii 0 I 

The thr":;hohl problem hI .. ,,1(.\£1i~itlonl1l onu whllJ is 
:, ".,( 

,. I () 
." •. '., ,I 

55F.igul','I. (:(\!;:l'ltn!",w th.'·l'I\·i :. ... ·.1 ~L:ILI..';1 IkP:H'l'lll"'II~; o( ,ha:;UC:l~ "'HI till' 

\'(~r;1 l~mtnl!:1t 1"1\ 1,'1' l'r,'~, nt.lr.:i"H .It: th,' l'lt,r, ::.l~ i,l:l,tl (;"'1.,,'rl'lIl'" Oil U\(I '01"'(':\' Ion 
of ~'I'''trLI~ ,~,.t".l~i\:' l'!",.j"I·(.;l tih,·\·;,.1 th,lt);'1 bl "~lh.' :in !In!i,.r:lllu: rl'pol't~Il:~ f.dJl!I"'''' 
to _'1'1'1'.11' Jill on'toll U.'Il had \'h)Il;tPl.·.u·,Itl~l' ,',Itl'!) ('It h~'1 ,,\,1 ~ /pcrcI..'lIl. I'll lrt"'l'U 01, 
tlal! (lruJl'l'lH l'l'Pll'l'll'~l nl) t" i Illl',',' til .II'lll'.II:. I! 0 \1 

" 11=' ~ 
1:1 • 56s. ~k~lffl'''' :ml"r',. W'l,' .t: •• f.Hlnd. f':II' ":"lllll.lt"'.i! "hat: In H:lI1h.ltt<J.n In\l9l)'/ 

lit.;,' laiJurf.' to\~I\IH:;n. r.llt' f"t;,(.h.~f~':ll,d.Hlt·H lilt m:n r"'·l.,~ni;~~nm!c wm;;) l'i.l. 'h"":~'"l\\., 

( 
. 6J 
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a f.ni. lut',,· t'.o ''''''''',l'.l·lr'.1 L'l 0 111 . r i tit b td ... Lin' ., I \ « eve. y 111. 1,8 ~t cour' appl~nr,lUCl\ C cons: (.~rcd a 

failure to appear or (lilly chose which were "willful"? If the latter, how 

is a "willful" mm:IPIH'.11";,lnCe to h(! determined? Is the f.lilt.trt: to appear 

rate to be comput6d on the basis of the number of defendants released ~r the 

number of .:lppC'nr.1nCl~S mnde? The OEO study revealed Huhstantial dis<lgrct!mellt 

on the part of pretrial relea.se pr.ograms in how failut'e to upp(;~ar is defined 

and how a nonappearance rate is computed the 51 pretrial release programs 

which reported PTA rates to OED used 37 different methods of calculation.57 It 

is read:f,ly apparent that inter-project (1omparisolls of failure to appear rates --

which could be of prime importance. in evaluating the relative merits of 

different operational procedures -- is) not possible on the basis of the 

information now being reported by projects. Cross-jurisdictional comparisons 

of nonappearance rates is not \-lithout serious methodological problems even 

if a standardized definition of foilure to ~pp~ar is used. Thomas, the only 

pe-rson to attempt such resc';lrch, found meani.ngful cc.'mlparisons frustrated by 

the different jurisdictional·procedur.es encountered indeclariug and recording 

failures to appear. Thomas was unable "to rule' out the possibility that differences 

between jurisdictions in failure ~)o appear rates were simply a function of dif-

fering court proce~urcs. 
/;': 

It seems equally clear thilt it is itnpossible at this time to compare 
, . 

mcani.ngttllly the f~l'Uur(' to ~'pp.:"r t"::1tC8 by d,:f:c\1(\:mts on nonfi.n:.mcial 1;c,l0.ase '''ith 

that of defc~H.lants on slIt"l.!ty bonllt1. The beRt SL~ldy .011 thls subject rcmaillH 
. .' 

Am.1rmol Schaffcr' s \<lork in :,:t~\'" York City. IUR nll'l~y};h1 ot court rccords ind:i.c:ltcd 

that in ~1anhLltt.nn 1n 1967, dcf('lIclants' on mn".'Cy. bonds had tllc lowest rntc of 

I.., " .. -. pp. 
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15.4 p(~rccnt but for dc(cliJanlH roJeancd on the n:coltuHI.'t\(lat.icHl of lhe tll:cLrial 

rc1ea!:lcprogram, the t'nte was lmolcr, 9.4 perccnt,.J8 

Thoma.s, on the other h~lm),· found i.n the 20 c1.th~s lw,studied that there. 

was little appreciable difference between tllU nonappearance rates for defendants 

" 

on ba~l and own rccogn'i:>::mcc. In somc! citic!; d<..:fcndants on bolil had higher non-

appearance rnteH; in others, defendant:·; on mill reco(!.n~~,?ance had the higher rate, but 

in either case the variance between the two gro~pR was usually sliCht. In the 

1973 OED study only 16 projects were able to supply information on hpw their non-

appearance rate compal"(~·d to that of clefc,ldnnts on baiL 11ho responses i.ndicated 
t_ 

a pattern similnr to what Thomns found -- ten of the programs reported that thel~ .. 

nonappearance rate~ was lower than the rate for bailed defendants, one said the 

.. two rates were the 'same, and five reported a higher rate for project releases. 59 

While c'ross-jurisdictional comparisons of failure to appear rates may be 
, 

beyond the capabilities of inclivle.!unl proGrams, it does seem clear that greater 

attention must be given to the rt'spective failure to appear rates by dcfcndnnts 
..... ';~ 

on different forms of pretr;.al. relcnse within the program's own jurisdiction. 

'One .problem in this aren which must be guarded against, however, is that the 

defendahts on the' different ~ypes of release mny not be truly comparable in 

terms of their characteristics that may be relevant to their propensity to 

return to court as sch0duled •. Dcfcndant~ rclcasdd on bnil may ~. quit~ different 
~) 

as a group from detc'nd:mts rc~lc<.lscd on molll rccognji~:1I1CC nnu it may be tha"t~-t 

is these differences in the d(~tt~ndDpt~; nne.! not the type ot·)T(!.\.ense tha't ;iR bd.nn 

-----~"~,,--~,-.'.---~,~-- ... 

p. 22. 
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I' ndni.lllum, compnt'ltlO!H1 of f;l!JIJt:t! to nppi'nr r.ntcf, hy dcfcndntlts on dHf('rcnt 

t,y~)('f~ of: t'i;ll{~a€}n shool d control for Lbo type of o(f;enr:e involved. Not only 

w,"ll tld,tt p170dncc morc llC.cut'ntc. cornpnrisons 4fo to fnilureto appenr rates, but 

:1t: may ~~lHo :i.mIJ~H\tu "'1\d,(~1! typ(.\l{ of. <"tH·le.:; ar<~ p~1:t'14\'ll~ltly $lJiNlU for non­
-n 

(j,wnc'.ltr), 1',·ll.'lwr· nnd \/h:i(~h OtH,'Ii, if [lny.~H(: not. 

'two key :tm)~l(l~l in (.1.11C! Lailurc to appear orell nrc how far into the 

Hr:(Q~t populfJeJ.c)11 the. \Hie of non·finnnc1.al n~lc.w(~scan be extended before 

r\ 
ttlt! nOr\l;\PIH'!l1rnn.c/;\ ratc bCCOlIICS J1l1acceptc.ble mid \,'hcther therelense criteri.n 

pr'~$cmtlv bc.1.ng e)nployed by the projects ar.~ vaLtd "{freaictors of performance 
-I .."., 

01) pt'Gt:l;ial talens€!. 11ho two issues nre obviously r.elnte.d. It would seem logi-

cal to expect chpt as th~ percentage of defendants released increases,' so will 

will be £lmong theexvandcd' releases. This is not necessarily true, ho~ever. 

It :ispl:'~dicntud on ~h~ assumption that the release criteria presently being 

enlploycd (1l~~ accurately s~pa::llting the "good" risks from the "poor". No 

h 
Hhnt the past evnluat.ions of pretrial 

rDlcoan ptosrnms toll us is simply that the proj~ctsare successful in identi-

t1m0ft h~ttcr, thnn d~f~ndnntD T~l~nscd on ~urcty hail. W~. thus, know that 
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There is considerable cvi.denc~ t.tl." t mo'- t pr. til I ~ " ~ .e r n re case programs 

could sU~9tnntially incrbn~c the numher of dcfendnnCA relensed ~ithout neRntt~~IY 

nfr.(~cting LIlr: f:li .. ll!!:(! to ,Ip('t'ar r'~ILo. 

tions have n nonfin.me,lol rclc:nHc rntc of ahout: 15 percent in felony cases, n 

figure \lhich pales in comparison to rcltcs of bctt(!t t:h:1n'.0 percent in citi.es 

.such as HnshingCon D~ C., De!~Nuincs, and San Diego. G1 The failure to appear 

rates in jurisdict~ons higllest in Che "DC of nonfinancial releases Were not, 

',:) ,ho, ... ever t any higher tht.1O in the other cit ies. The Br.ooklyn Pretri,al Services 

Agency recently found that a R:i gn:lf.icant inc.L"C',.\se in' their relcilse rate did' not 

effect the failure to appear rntc. During a t:woweek period in 1974, the pro:j."ct's 

release rate incrensed from 42 to 66 percent of .the def~ndnnt population ~ and 

in the expanded release group ,,,ere defendants charged ,dtll quite serious felony 

offenses - and yet the project foUnd that itsnonnppearance rate remained vir­

tually unchanged. 62 

The criter:i.n uSf!d in dete,rmining '''hich defendants nrc suitable for non­

financial pretrial r~lease have remained largely unchanged from that employed 

by the Manhattan Bail Project. Although the mann(~r in which defendants nrc 

u e~aluated.varies, all programs consider the same factors --:- elUployement, res!-

derlce, family cont'act:~ nnd prior record ~\- in making their release recommenda­

tions. Are these vaHd predictors as'to whi.ch defendants will be succcsRf.ul 

on pretrial release? Several tescarcllerS have attempted to determine tho value 

of these factors as predictors of nonappebrnnce alld have renched the conclusion 

tlla t it is cxcl..!edlngly tI if (':i~1I.1 t to (l,nd .:1 po~; i ti Vi.! corr (, 1a tion he t\"'\.'l~n any 

of the~;e v:n"i;}blc~ ,i.mItv :i.i.lual1y 01" cotll.:c.tJvely, and tht' llkL~l i.huocl of non-

~)h~. 'nl~1I1t:l:':, ,i,:!.!ll,ll~ lIOt:L' 37. p. I'll. 

6" 
·-.Ianh'~' \ •• ·,'III)\\'I";"Il, 1'\','l.tLil ~;"I'\lk\:; ,\"dll:V n\"'''01Lh)IIS !~l'l'~irl. Apl.il -

A\lril 2~, 111 '/.'1 (Ht"I(lI,I\'I1. ::"\J \\111, ;1.1',' illi'i). (J 
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rotc .'11 lam, (";lt1 10 fI('r:'('c,'nt .tn mQflt JuriHclJctfons. l'redict{ng the behavior 
c· 

0.£ J,ueh a mn;Hl proJlordon o£ the total relNHH .. d popul'lt.ion if> a ~ery dHficult 

frOflI which tQ drmJ inf(irc.mces ahoutowhnt factorA should be examined. .Resenrch 

to dote j,(.1S drnwn ulmo:;C (!xclusi,vC'ly on vnrinbles perta ining to the defendant's 

bnr,:kr,rCivnd; <iommuoity t:l Ni, Ilr,e, and sot!io-econonli.c stn tUll. The problem 

wJ th th:ifJ 4ppr(HICh 'is tJwc if one i.s lucky enough to stumble on n variable 

WId ~hrf.·) \1 t(.'fl (;:0 l)oMpp'~nrill1cc -- Olge, for exomplc -- this docs not add to our 

UrldorfJCnrllJ:.( rig Of why fllilur(~$ to oppenr. occur. (why docs age relate to non­

nppaar,nnce?). ~ Should youthful offenders then be discriminated agairist pn 
" " 

/1 
the bnda ()~n~e, per se? 

, /f 

Rather fllmn at"tempting to devise a system for predicting ,..rhich defendants 

ura likely to fall to appear, the more fruitful course of action might be to 

anll,lyzQ. COIJl:'c' proccduros with a vi.ew toward minimizing failures to appear ., 
8encr~11y. ror exompl~, likely to ctitcr into n defendant's decision not to 

appclu~ :tn court is his'pcrecpti.on of the sanctions to be imposed if he is 

oppl"chqndc::d. A dofendt\nt who has failed to appear once (or who kno,..rs of 
. 

" ~ , 

others who havc .failcd to appenr) without suffering any negative consequences may 

be. fllOl'(\ l:i,I~c.ty to f;ll'fl to apP(.'llr again. Defendants with a prior failure to appear 

nrQ. quite" often (U1Sll1l1Cd to rel»rescnt the worst pretl'inl release risks. C~urt 

pt.'o¢cdurCR JllnlO$t J'lrl!4di.ct:1mls fltC currently qu1.tc lU,:l( .~n Acrving bench 0 
, . 

wnrrUUI~.f.~ for noW'I'P(;'I:lrt",cC':md, ('ven 1 n jur'isdictJoIlG' ,,,here willful failure 

\/hnt the ;, 
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nonnppcnrnnCCD c"uH~dhy a dC[0ndunt forgetting or being confuHcd as to \ ,~ 

. where and "hen to nppedJr. are due to a number of· factors that C.lln to llc(~rtnin 

eKtent be overcome. COIH,jderntion mUHt he,given to hO\-J l'((CCUV(! the flow 

of information') is from tllE! court to the dcCendnnt. At each court appearance 

the dercndilnt Iwech; to bt, fully <lOV l:~cd as to tho outcome C:l( til(! hl~ar ing 

. and the time nnd place of h:I.s next court appcnrance. \vhc.the.r or. not. this infor-

mationis commuriicaled effectively to the defendant depends firBt upon the 

means the court uses to convey it. If the important c.ourt proceedings take 

place O'lt of the defendant's hearing ~nd/or if no OlH~ t:ll,ns the trouble to 

explain"to the defendant when and where he is to appear next, the probability 

increases that a failure to appear will occur. If, in addition, the defendant 

is unfamiliar ,..rith cbult procedures or has difficulties with the I~nglish 

language, the chances that. a fail~re to ~ppear will occur become increastnoly 

greater. A greater effort on the cDurt's part to fully and ialrly advise 

the defendant a8 to when and ,,,hcre he is to nppear next, including 

sending reminder letters, may be one means of reduc:i.ng the failure to aPPQar 
, u 

rate • 

The amount of time passing bet,,,ecn court appearances is another factor' 

t.hat might contribute to nonappearances. It can be hypothesi?cd that the longer 

the period of time to the next court date, the more·likely the defendant is to for­

get his appointment. Again, no,t'i fi.cntion h~tters from the court may help to initi,.. 

h d rf t of d '1'}·'" 1.~I~c\-'';<:'(',. th(.~ l1!ore appcarnnccs ·that the defend:mt gate tea verse e .. I.!~ l:i (, • ~ • .~.. ... -

is called upon to make \"ith 1 ittle !,(~l·C.('jVl'd Pl:0gt:css to\":lrd a di.spositioll, th(.~ 

more l'ikely the de(.'nd:lllt mi~~ht be to ·loselntcre~;t i,~ the CllfiC '.lIld npt: continlle 

with his apill~Clr.1Ilccs. 
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htUl 'weo tWI'lJl'IU'tl tiM i. mmH! (!()llttICt wi th ch'( ('ntl:antf. dur f nn the pretrial 

r,·lt:tJm;· '1~~;I()d l!:'Jfllf,()f'nlU', (tnd tlItlllt J)rl'tri;d, rcl('::HJQ pror,r:lms do lmve some 

typ<t ofptbc(·durl.l Cor rUtJintulnJ.lg contact with released defendants. This 

contn~t '~itfH'rlllly JIPI(II !,IN., i)l\l' or IIInl'(' (IC tlw follo\>tlng: r8(Ju:l.ring of the 

duf(lfldanttw. in1.titll "clwck-in" with the procram, usually within 24 hours of 

n!lN:lJH~~r(:qu.f I~J,lln PI~I'J odic "clwck-Jno" (lItmnlly t.Jcckly) wi. th the program; 
/1 

.lH1.d J)hoJi.('d ot IMJl(!d nmflmh:Jrtl of. up'""C'f)ml Iln court d41tes. How 1.mportant these 

picH;:adut,cu ut'Q til m:!Il.t!;lbd.lIg f.1:ilut."cs to (lppear is unknown llnd whether' one 

.pproneh 18 ~uPQrior. to nnolhcr and for what types of defendants is e~ually 

Ullc,1(l4t.Thia is a pdmo arcafor control group research, randomlY a~,signing 

talo~~Qd dafandants to dirf~r~nt levels of postrelense cont4ct. 

In the lMH. faw yonr;s stworal pretrial release programs have spught to 

c.ppnd tho numb~t pf dQ(endnnta released on nonfinancial conditions by 

, 
8upatv1oion nnd participation!n a social service program requirements on a portion 

,) 

ot "hinh I!.hk" rclonscd defendants. The assumption underlying this effort seems to 

be th4t. clot~er lIupo,rv;tsion and so~ial services can compensate for weak community 

Uoa.. .It 1$, thcto.(orCl. import,mt not only to determine whether supervision or social 

nor-vieet1 is import~lt\t at: all but for whi~h defen~:lnts it is particularly useful. 

'If °r(HiCHl~(:h .(\h01~$ thot imro~ln~'. thNh; n.·quJrcl1l~nts cnn substitute for community 

tics. th.h mny SUGscflt th:H,'; ml'ro. defendants can be "snfely" released with 

dd d 1 . t. '1.'.1' .• "'n tIl'" "tl·l" ... ·r 1.',llld ... nUl't.icular suboroup of released ~ '(i t('cHt" n.il~(1 n .:n. l.., ..,' I D 

o 

th~ \"'lhUl~' ~)r HHIII'~lc\'h~vJI! "'" "condHiumll" OH must be qucGtioncd. 

o '~'lfJ 
l'rNI'I.tl ('jl .• ", \'nl' \,1' til.' 1:\lH',' Hh.lq\lr dl~~put~t,d issu~s in the 
~~.". Ildt ' :'W ~~!.' ,,' 'a 

I'fctr 1a l. 

• 

•• 

• 

.' 

• 

• 

• 

• 
o 

• 

" " 

One widely twld opinion is that the llllrposc o( baH is to assure tho. u,,'pcal'.ulce 
"Jl 

of the defendant in cou~t and that risk of flight is therefore the only legi-
, ' .' \) I 

1 i f b i ·] Otl r'" "rl'ue that r 1sk of future Umate considerlltion in t ae setl' ns o' a ..;~c .... 0 

, II" 

"crime is a perfectly lenitimate and constitutionnlly pnrmissibl~ consideration 

in the settinG~.' of bolil. Dcspitc the divcq;cnt vim"l> on whether the rif;k of 

future crimes should be considc.rcd, thc, . .fnct that j t lH frequent.ly the detor-

minntive iRsue i.tl tlw sl'tt:lt:lg of baH ~,s ,o/ell rccogni?cd., While the Distric~ 
\.,\ 

of Columbia stands alone in authorizing the pretrial detetlt:t.on ,o/ithout bail 

. .,. . d a higll risk of cOllunittin'n'; additional crimes, allegedly of defendnnts foun to pose I:) 

dangero~'s defendants are detained ' in all jurisdictions through the imposition 
I' 

of high money bail requir~ments. 

It is ""also clear from the responses to the National Center- for 

State Courts' questionnaire surve~ that many policymakers in the criminal 

justice field -- particularly judges, county executives, district attorneys, 

police chiefs. and sheriffs -- feel that risk of pretrial crime should"be 

treat~d as important by pretrlal release programs. Horeover, no jurisdiction 

is likely to continue to operate a pret~ial release program ff a substantial 

number of the program's releasees engage in further crimina~ conduct during 

the pretrial period. The extent to which pretrial release programs arc 

f WllO do not commit.' crime while on successful in obtaining release or persons 

release is an important rcse~rch iDsue. 

, Tile f ti c d"t"lltion is evident in the conc~pt.o~ prcven v __ 

Ii 
Ii 

~perating procedures 

t t rout h the USl! of. '" torm.:,l or informal. of manv prl'tr: i.~ll [('leaSe! progrnms 'a k~ (, 

catccori~ati0n of excluded O(f~~9CS. Defendants cilaq;ed \-liLh tlu,!, more 

S('riOllS offl'l1}H's llr lh ... (cndants wHh serious prior crlmi.llal fN!onJu 
':J • ,\ 

r"ll~a!H,·. 

• I' 

\..,! 
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ofpretrlal crime remaln" onc of t.he lctlst rcaetlrchcd issues. 

"~nrH(~ th<> eonn fdCl'r.oblC' d(>b~ t~ over the comititut1onllllty of preventive 

detention. vrry lfttl~ i~ known nhout thC' pro~l~m ~f crJmc 'on baJI. How 

• frcquCl'ntly do pr~lrfnl r('J~nH~cR cngnRf' in criminal conduct? In ti,e District 
., 

0(: CQ,Jolllhhl thi.!rH/r(·l'ntnl~U of: t1cf/'!l1d~mtl:J commHtin/~ additional criml'!s while 

<m bnUlllUl bt!t'" vurU)\.I}lly (lotlllliltcc.l fit (-=om r.;ix co t:(wcnty percent dep,'.:mdil,lG 

l.i1~()t1 hQW tlu::, tlIlrnpliJ ~WlJ COlHll. nlcted • 6j~ (The 70 p,"rCClIl t fJ I~ure was deri.ved 

fr!)fn n ~tud)' of robbery dcfcnd:lnts.) The mOl'lt thorough and methodologically 

t;lo\lnd study ot l)t:Cltriol crime 1n the Dbtr'ict of Coiumhia was done by the 

NAitioMl Iltu:cau of SI:l:Jlldarda "andtt indicated that a~out 11 percent of the 
(] 

dd.(mdonto on ,1retclnl,rt!lcaRc in the nbtrict ,~ere arrested durinB the period 

af thOir prctripl relcosa. 64 

NeithQ[ the Notional ([nureau of Standards nor any other study has ade·· 

(Iuotulcy contrider(,H1 the {HOOllnt; of pretrial cri.mc, as a function of the ty'pe of 

. ral(lfHH". Som~ ~OmIHlr:lt::tvo dCltn i.n this nrCll nppcars in a f:C\~ of the. evaluations 

or. imUvJdunl pt(llr;llll relCllf,e progrill1lfi and would indicnte that the type of 

roltHHle nl<>ne dOQR not npll(}:tr to make an)' appreclnhl,e difference in the like­

Hho(ld thnt l:l\1,! dcfc;mdtlnt \JUt be l"l.':llrrcstcd. 65 lIm,!(.wcr, nom:~ of thesQ studies . . 
_'I· 
C· U',·/! 

made CC.Y",Pfit-j Qon$ bot'i\~1cn ddell~Q,nts on bail nnd other forms of release that 

t:akQ ioto 11(!('OUI't (,ltlli,'r pORA.I,})Jy reh"vnnt f:tctnrs such as the original char~c, 
,) 

f' 

priP'" retord, nnl.'. Of (,'lfil'loYnI\Jnt $ta.lu);;. 

\ . . '\ ''rho ono (nclorfQr'which lhe t\ati:ti\'\ul Uurcuu o( Standanls '. titudy dill show a 
.' ," 

t,l'~"~""'l ,d;;.J!···i,q~·; d ('\'ll~','n '''j;'< ':1 h',' (.,\ !:tIl,IV t1n-, il l ",,-:\{ [PII I'!' th· liail 
jh'{,\l''l \\.'! ": " .• ' • ~ ,'! . ,l't'i.I! d ttl \ .... , \'Q,T, \"'111 h',' rit I,::il',', I'"· ---

II< H'i.1"il. t'uh, ttl •• \"1 \\\i~ tlt\lL'I~t,tI .1'h;.\I.H \.\1' l.lh,· ;:"ti,II,-"\';\II.ittii.llt·\.· 011 Lh,-~ 
'JU~HI·l.~I~·, 1'. ,;.~~.' 

~t~~~::'~;'\:~wf;~.~~,~>.".".-;"I':;/f'L., .''''rti',\.~-'', "" "," 
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release, the great.er the likelihood that he. will be nrr~Rtl'd ·for. a new 

offense. 66 Beyond this thert! is Rome support H' exist1.ng rcsc.1rch for 

if th~ generally held b(,'.Hcf .tlwt defendants charged with ccrtaiH felony 

offenses are the most likely to commit additional crimes on pretrial re-
;.\ 

lease. The NBS study, for exnmple, reported tl,ot the race of rearrest 

for defendants initially charged with felony offenses was nearly twice as 

hi~h as the rearrest rlltc for j~ersons iu1ti-ally chnrgC'd \~it:h misdemeanors. 

A study bycWilliam LandeR in New York City went further and suggested 
/ 

that both the seriousness of the present charge and the defenaant's prior 

criminal record ,~ere statistically significant prodictors, of pl:'etrial 

crime. 67 The problem, hOtlcver, is that even 'if there J~ some correlation 
,> 

between ch~r8ed offense and prior record and crime ,,6' b~i1, we do 'not ,at 

thi~ ti.m",'kI1I)N h~H st!'ong the ~or!'el~tion ic -- hOlO: m~ny dcfcr.:.!~nto·~l·ould 
" ,=~, 

be needlessly detain~d in ordc.r to prevent ho~' many additional crimes? 
,/ 

Economi.C'. Costs and Bencf:fts. Consci(;)\{s of the fact that their 1011g-

term existcmce was c(\ntingent upon securing and maintaining, local government 

funding, pretrial release pr~grams taaye been concerned with justifying 

themselves as cost-effective operations. It is, thus, not.surprising to 

find that m~ny of the evaluation studies of proBrHms include odctions dis-

cussing the program's cost and·bcnafits in terms of economic impact. 

,) 
1:-;-

66Natioll=11 Bureau Qf Stllllc!:n:UH, f'llpr=!, note 35, I'P: 48-50. 

67tHlJ ialll 1 .. 111.1'-'$, "r.I.'g,}! Thj,~ory and 1~('l:iabUlt)': Some Evhlence on 
Crinlin31 1'l'llCI·,lllN," J()urnal \)( Lil'1gal Stuuies (.JUIle. 197.'.). 

IJ ,I 
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o 

10' 
";~O" _~~~"~~~""('Il't"~p!'!!,:~ •• ,,~ . .,.>~''''~~.'''''~~ 
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\\ ' .. 
pru(tlt.l r(tl(!l.'~c, l,rogrumG hnyc g(!ncruHy lS(t:Nnrtcd to nho", th,cir 

, \\ .,;,~ 

eOKt,,"offc(tiv~neIHJ by. computing the' nomber 'ur dn'yl:i'hc person!; .. they", release . 
would ottwn,J 11(' tutvp. ,rClfln lncd j~ (Ietention nnd multiply1nf; thlsfir,ure by the 

cant par dny of k~QPlnR D de(cndgnt in Ja~l. Few, if any, jurisdictions have 
(-:' ~: 

, ",;';:1 

ba(m (ully Ji,~r.r.u{ldQd Ly sh(thc~l('.l~lntJ()nn "Illich uRually jlldi.cllte aHtronomic:Jl 

JOU carol ~J'tjv:tngs for the JUr.lFld i cHon. A number of qucstionnble assumptions 
{.(" 

For ~xomple, it is assumed. 1n most dtl(clnt: the vnl,idJty of f;lllch calculntions. 

of the otudies thllt ('~~:ry defendant released through the project,:!ould other­

vtee have languished in juU. As d:i.scuss(!d earlier, such an assumption is 

BiIDI)ly u~rcnUot'lc -- i.t is likely ~hat some of these defendants ,"ould have 

pontedbo!l 01' been released on OR by the court anY'"ay. Likewise, it is 

unreAU.ntie t.O assume that a defendant would have remained in jail for the 

IU'tme length of U.!lIC he was on pretrial release custody defendants generally 
(, 

have their cases resolved in less time than do defendants on pretrial release. 

F1nally, it is not realistic to arri.ve at a "cost per jail day" figure 

Simply by diViding the total costs'of running the jail over a period of time 

by the total 'lumber of defendant jail days, as many studies" have done. Such 

on approach fails to consider the difference between fixed and variable jail 

COlt.,; only tho. latter will be affected b'y the number of defendants in jail. 
, 

Are pretrial rel.ouse programs,cost-e{fective? In light,of the defi-

cionch:iif 1n c~ilitJ.nl; rCB\.1arch. this question cannot b~ ulls,"cred. lo'irst we need 
(, 

botturinformut,10n on how the project's activity relates to the overall' pretrial 

'1 

reloolS«hl but (Ol' tht) ,}ro~w~'m's dfort? Until this,\qU\.'stion 'is deUn1.tively 

nilr-w\'r('d \Ill' t-UllIwt b\.'gl n to :IIHH.~5B what .Itl,ll C::OBtl'l tmvinl~s is rc~;~c$cn'tcd 
t',f 

1."1 

1n tlwil' (ll'\'t'.It Ion. 1'1' tIll' II\N\ntltlll' •. tltl' 11l'Ol~I·.\:nr. ,.-nul\1 h~ on/}lOllmh"r f~h\l inl~ 
f, I;' 

" 

• 

• 
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I) <) 

pronrnnls .mel mlggp;ltl'd lhnt prohat'IOIl off.lta.'rH. he.inn :lct:UBtOllll'd to worklng 
,. 

with cnnvf.(,'ted offc'1ll1l'rs, did not hnve the rropt-t" outlC!ok for l'aflsinn upon 

thC' rclvaAc clir.lhJl:lly of pCrfl(m~ not cnnv'ictcd hnc! IH:(!flUml'd inclC)(:cnt • 
I 

}'orrest Dill, in hi.A dC)ctor.ial d!sS<.!1'l:ttJon, Wilfl c.riticnl of: the Oakland Pretrial 
.' 

Release rro~rmn operntod by t.he Offic(' of l'rohaHon in p.1tt becau!lc he found 
c;;~ 

the program' sSlnf( .wmllni ng that thl! defendants WCtc r,uiJ.ty and cons:ldvrl\l~ 

the lU"ldy scntence to be impoB('d lIpon conv h:tiClll in mak,il1fl thl'ir prctrinl 

relcar.e recol11mcndntion • 

The sponsor~;hiJl or :10 nr,(~1\cy scems to he' ~ine of the key factors in 

understanding 1'10\11 it hus evolved.' Agcnc:!,es tied closely' to the courts (court­

~un or probation-run agencies) may find jt far easier to gain cooperatio~ 

f.rom other parta of the criminal justice system in their \l1orl<, (for example, 

cooperation o.f the police in ga:!.nin~ access to defendants for. ,~~tervie\-1, a 

high acceptance rate of their recommendations by judges, support for rc.ather 

than "rr"s:ltf.ol' tn rhl"h" ~p,.n"\illf'nctAt"lonR hy thp. d:l.st,ri ct attorney), 0 but may 

tend to reflect the conoervativc orientation of th~courts in deciding who 

should or should not be released. This may be reflected :I,n a large number 

of pe~sons excluded from consideration, stringent selection criteria, reluctance 

to use OR release \~ithout some types of conditions imposed and program inter-
,. 

vention at a later stas~ in the process, thus reducing the proportion of per-

R f I' sons released pr,iu' to trinl. Progrilms m01'e ind~p('ndent a t 1e courts mny, 

on the other hnnd, tend to be Illore liberal in tholl' rccoIIUl,endation policies, 
~ 

but find thnt their effectiveness is ~cverely curtniled by a lnck of cooperation 

I I I'" I I· tl ')\ r't' (I r i.ll 1',.lo't, (,;IICI, COI\!;(.'J:\,at:lv\' it h:w ~~nill\'~ t 1(' CI,'II H l'Il~~(' 1,' It' I,', I :. '" ~ 

) .!lwt' :11 0\'\' r l i Ilw) .. 
l!vnluat ivl.· n':h'nn'h. 

" 

,', G 

. , 
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Uon of prc,~tr1nt r('lcl1f.(l progrnms. Prjvnte fmmdtltfons which f;upported 1I 

numbur oC tltq (·:arly ludl,'''t~l1d~llt prclrial rel(!llsti "ro1~r;ulls arc not wilUnU 
,~) 

to undertake the lonA-term rundin~ of ~uch programs lind the type of creative 

• I' ' 

r;C:irllcOt'lfl rNlu I ,'(.<1 tOJPI)t.I(·O t(,' 1)I.:'ol~,J;'nIl!H on a long-t<'rlll d:'ly-to-dny bosis. 
~"71 , 

Inotllut.10111,rii!':utinn of pretrial rclcal~c pror;r:,ms has not been without C,) 

o 

fJoriouG problcllls. 'Che i,nccntive to be of rnnximlim"servJ.ce to criminal dcfcnda{lts 

and tho conudtmcnt to cxpllnd the URe oC nonfinancial releases has sometimes 
~; 

boon lOGt "'1n the procoss. Indicative of the dumace institutionalization can 

do to a r)retdlll rulcnsc p'togr:am is seen in the experience of the Manhattan 

8,),U ProJec;t nft(!r it wns turned over to the New York City Office of Probotion 

in .1964. nal'l~y 1. S~lbJ II, assoctut,c Pl',O£Cf,sor at tIle ~kw York Univetsity School 

Qf Law, described the probation run program as i.t operated in 1910: 

, Now (ullyi: burcnucr(1tiZcd, the bail program rcun by the Office of. 
'Probation benrs little resemblance to the original pioject: 
it is ottomptinG to apply release criteria useful in isolating , 
t.he, hinhly vj,ulblc good risks to defendants all along the risk 
Rllac,trUIn" Ulitl tt is doing oven thit1 in a half-hearted way. The 
inforl1l"~iol\ from prohntion contes to the court in only about one­
half tln:1 CMh.'ll, ,11ll1 it comes ,dthout vcrific:.ltion, \-:ithout. oral 
advocIlcy, lmd \,:.'tthflut the proutl Re of COllO\I-UP procedures, all of 
whlch ~li~\'l\ ('l'HiC';t,l JMI't'.H of the OI.'.I(~.itHl.t proJ'''ct. Tho re!'!ultis 
'~th:t,l thl," JUU,;\.It! \.1"'\.'11 th> nut havo rl'Ih."IttH, and o(tcntdo not rcead \;) 
.. hi'!'l ,,'!H'n th,'v do h:w~~ thclU~ ~(\vt .. 'nl :I\ldn('~ havo to,ld me -- even 
if they h~'vu not tQld their ~ Stlpcriors -- that the. probation reports 
~{'l lUh.' h'~w . (~r, 

'th,' U~tlh'n:~t\\n. Jl~ c. Uail "g~ncy, fOl' CX.II!lptc, if; much l)l(lfe 
(i) 

~ c,,)t~pr\'lh"'\ld\'.~ ."i~I' ~ll'tI\',· Ut~'u tll\' I.'.td"-·!: Ilhh.'i'~'l\dl.'nt n, C. n:ILt l'roJcl!t. 

Mlll. ~ ~·fJI. 
(t~t·\l). 1'. Ju, 

.... , w \'~'r~,,' ~ n,ll l~r.H·~'j, 1.1' ~'11 
h 
il • 
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I: Si..~rviccB 1>1~ l.ulon or the l'hJ lWJelPh~l HuniCIPn;') and 
II 
/f " Q 

Common rlNI~ CO\l[tis f:l1:' HllpcrJO[ tu nn (·:lr.u(~r tlltJ~I,'dt!lphln prugr:ln'D;:op(.t'lllC(1 
'I J ~:3. 

in th(! mldV19('O'::'hy tll!..!(ijl'hU:1l1t'l,phla. H:u: Mif:nc.lnt"ituil \ .... i.lh flinch: frolll lhr('{' 

Ii 
private foundntionR. For ana thing, these programs'llnvc considcrnbly more 

" c' /1 I, 

money nnd stafr th:!n did tho car.Her Jlror.l~nms .hUl, -nill NC\1 York's cxpcticnc.c 
if 

would ind.iclltc, money alon~ docs not guarlmtee succe;fs. Othor factors 
" f) II, 

ill these procrmlln' organi:'.[1 tion mUBt be' conn1tdc'tcd. il hoth, for cXllmple, 
~ • I' 

" )J 

although J 
(I, 

funded by govcrnf,"nt lWei under the ult:im::lt(~ .:1utlmriti~· (,If the courts, have 

rem. ined • s sen tJ .11y ind epend C\~ ~~ C h hove d Y""'" i e: you ,;, r u1 pror, ram 
"---.~ . 1: " ' 

directors able to relate to public officia.l s a):; well; as criminal defendants, 
I) '" I' 

(/ 

. ~ 

and both programs cont.'ilntle to employ lm-: students aa1,d recent college graduut~~,. 
j! 

The last factor'may be important in that it "allo\~s for constllnt turn~ver in. 
" ~\:.~ ,:; 

the program'~ staff; thus, interjecting constunt nC'i;i,enthuGiasm and commit-

ment to the. pr.ogram. Programs \~ith a more stable st~;lff may suffer" in that,' 

once the routine o~) the job sets in, a tP.l\c\\cn('y to Pi~Jejlldr.e d~fc>,ndants end 
, ' 

conduct superficial interviews and verifications call, occur. Given the fat,t 

that the trend of the pre~r.:t'Y:. release programs haD been in the direction of 
,," ~ 

institutionalizing the program~ under the courts or~probation, further study 

is needed to identHy '-lhich programs survive "best il~ th:f s environment and \-11~y. 

01!r:..ratin-,~.!'!o~edurcB. As discussed in Se~tio!\ lI;Pp"Oje~ts vatry enor-

mously :in their 0p(·rat:ingproccdures. Undoul1tcdly,' duri ng this Phns,? I Evaluation , ' 
-~ 

i, 
other significant diffcrenceR between program~ "'tl.~: emerge. Unfortunately, 

In 01
1

0 

one arca, hQ\'/c\'(lr, -- ~Ih'l'd \If pn~grn1ll Op.:r:ll'iolW J_ t-m c~Ul Hay wiLh conuhlua:- \ 

vcr)' little is I;.novn :thOllt !I ('\,' tlwHe dHfcrcnccs Ilf(cct ptOl~rllm SUCCCFH;. 

~ 

I, 

.. ble conf hknc(' that t h(! HOtllll'r a p l'(1 j C~~ t h~w in i ~ ia l. i..~()n luc t "'" I th d{' r elll):II\ l ~ 

I'l"lw!';::; It!' r.,·I,,·:\s ... • r,'C(l::I:!a'tHt;lti~II1:;' th(~' I~Or.t:! dl'("llllal\l'H 
. Ii 

i l \.'111 hl' ill> .Il' L,) I'" I t.',l'iI.', l' nlj l't' t n \.-111,\' It 

'\ 
pr,l'\'llt t,hl'i.l· r.'\,c, ,tld"i.l,:'.::: •. It t!IV~\ln;L 

'j\ 
,r' 

1.~Plhll·t\lI,.\ it:~J :t d.f •. 'ud;lIll h:w to )" .. :.1.' 
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b:dl, wJll flm) t1l,1l: m:.lny dt'f"n(lant:H who could he 'T!.')0.:1sl·d on f own rccogn:-

'""'lIlee will )wvc atready secured ,1 bond rclcMJC. 

In ot:llc' r ... rt'tI!~ tIll that: l.B :lv,:ll'J.ahlc' :II: tl',i,<,' t,,'II( r i' • . I! a.e oP:Il.l,OIl!'l. For 

exa.mple, i.n thc continuing debate OV(ir the mer:i.ts of objective versus 

subjcct:ive evaluat:i.ol1!; of'dcft'ndants for l)retr:i.<"l relc"" 0 :I'd <,. '" .... ,C, ne s., e argues 

that the oujeet:ive pol.nt sC.1le should be used in order . to ensure th.'lt all 

defendants arC! jud3ed by the smile st.:mc1ard alld ·t)wt, if the point seale is 

fairly and strictly followed, more dcfcndollts will be found eligible for 

release than if a subjective approach is taken. The opposing side just as 

vehemently argues that the pOint scale is too severe on indigent defendants -

that few indigents quaUfy for release under it -- and that if the scale were 

• 
adjusted to fit indigents, it would become too easy for other defendants to 

qualify. THe rate of program releases and the type of defendants released 

in programs using the objective and subjective approaches need to be studied 

in order to determine \.:llO.t difference, if any, the method of evaluation I ma,es. 

A second issue that has constantly plagued the pretrial release programs 

is 'olhether the criteria employed -:.. e.ruployment, . residence, family ties ~lnd 

prior record -- are biased against indigents. T,,,o approaches might be taken ~ 

to addressing this issue. First~ one might look at the persons whom the pro­

ject is relcClsing -- "Jilat is their c!=onomic status, could they have. afforded 

bail? Or, even lHurc .:l::wtrllct:ivl'ly, OIW might lOllk .. \t tile detained popul.:lt:ion 

applyillg the (\bj(lct L\iC \'I.!r.:1 point se~l.lc, Il(.w m:lIlY v!Oldd ue qu,':llifieu f(~r 

rell'else? ,Xn 1970 such a f;t;l.ldy \":1:'; cOIHluelcd;.Jf tlte p.t:ctr.iaY'dl'!t:('utton 1)(1jHIL1-

tion :il\ thL: t-:('\.,. 1I:1\'011, C(111110ctil:ut COl'l"l:ct;llnal Cent~'r, It "JaS found that 

the ot:fun::i~'" cIJnq~l'd \,':1S thL' p'l'.im~\ry l'c:n.llln mpst dl'll~lld:Int.~ rem:l'i.lleuin custody 

amI t'hnt "lIl':ll'!.Y one-h:lIC 0( tItU~": h,lhl ill j,l'i t ill'e:III:';" of inabiLity to Ill:d:e 

• 

• 

• 

• 

• 

_r\. ' 
fI\J 

• 

• 

• 

• 
o 

• 

bond wuuld meet til,! cUIH1.illllll!;i (or: rel case und(!r til!! cr:lr-cr i<l of cOlllrnuni,ty 

ti.es" • (II) 

pretri.al release pror,r;lIns were concer.ned cxcJ lIs:i.vely with promoting the usc 

of own recogniz':l nce. In till' ] 970' "I ( tl t I I b . > " ,", lO\"C!v:r, \0 'rl'lrl( las cen tm ... :.trd the 

implementation of other alternative forms of release -- poli.ce c:ltations, 

supervha:~d and conditio\iul rele:wc.~s and depo!;:i.t uonds in ,,'h:ieh money posted 

with the court i.s rC'turned' to tile d(!fcndant uEter compl'ct:ion of his eDse. The 

o,bvious advantage of cHation releases is tho t they :Ire fast. If t.he police 

can safely rele.:lse defendants in the field at the time of arrest or at the 

jail immediately after booking, there is no reason to involve pretrial release 

programs. Althollch the e>:act number is unknown, it is apparent that natio,nally 

many jurisd;i.ctions have implc:.menti.!d field or stationhouse citation release 

procedures for' misdemeanor d(~fendants.Only a fm ... · jurisdictions -- Connecti-

cut, Hil1LlC~sota .:Ind Vermont .ue e~"nmpletl ,_.:.. pr0vic1c for the citation r.elease 

of felons. An important unans\-:ered question is how far the use of citation 

" 
can be extended'. Since citations represent the quickest release possibility 

for defendants and also.are a cost-savings procedure for the police, who do 

not have to expend time and inanelY i,n transporting and bo?kinG defendants, mnxi--

mum usc of citat:i.ons Rhould be en,:our~g(!d. 

The nccdr~r jurisdictions to develop tOllllitionul release or deposit 

bail programs is not' as obvious. It may be th.'lt :l move in the directi.on of 

arif;l potenti~llly v~11\1abJ.0 :in l':'qJanding the numbc.'r oJ (kfCllcianU: releas('u \"i:th-

out surety bLHlds 'in that tl,,~,y (:;ll\: :lC('OlilIllOI\:.1tC :.1 "II ighct' r:t:,:k" dc(C'nd:1llt pllpul:l-

bYi~ • 

1.(1\" 5t:lh)\)1.: 
erocki'( t.. !',l' v} r.\.;1t .. P·):,'::I il'!': TIll' :.:,l.l:Y. ~~;~~i_tJ~::1.I~J:~:y.i,'~l (l':dl' 
::,,-: 1.,'\"'11, C\'LU!f':~\'l.i<·"t, l~)/IJ) 1', 1.3.' 

~~, \ : . 
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b;;.'(o:' .tlH.:' ulUJ:!wtc t(";fuHudbJ Ul)' for bail d(lc.i.s;i.ons, one. should expcc t tha t 

t;('lJrt~'tl'nt~ 'H'('U"Jnln~J"mhJ r:Ls)kD o~'o notObv'i.('ltl~;, while crr;or$ in rc..lc.asi.n~ 

" , I ', .... ~ 1.1 ] [;1' 1'1 obviou~. ~t:!ltI.!1 1>'lm dn :d)';?YH11 or C'J;~;nJ t:' nd{J.t:i.oon:, 0:. ClH;('O ('Ire rc:)( 1..y 

.hllJl~d; f'fiJ'l, t.lwn.:·rC11"Cl, lw 'fncUlwd to set monct;\lry b.::dl r<ltho); than to usc 

(H.,tI't"(.H!l,}nrd~~rtm·(l :.I r t'hc.q:{~ Is KIf)}' qucstion of, r:ccidi'li!>m ot' flight since by 

d.o:t!it~ l'lot:lmYI),l~r· avcdtJ1.J1U II c10nr.-cut; dccisl,on in favot' of release. Like-

~;!..tHl.i ;if' IH!v(Jl,'iJl Xlwr,\t~ Ot IHHltJnOllci;,llre.l crise are. tlvailable varying in the amount 

o,e 't:(ltltd~t:l.(:J\W pl:a:t l (l on r,he dC'.'cCt1Clnnts, judges may be inclin?d to use the 

{tH'\f.c r·t:ntJ:r(·~;lva optJ.OlH~ ttlChct' thtll1 O\·m racogni~ancc. Thomas' study of 

t,H\:l:Lln·net~ir.C'H in :1971 r.i101'lf.'d t:hot; nnH'lng t!lOGC jud,u(!)ctiolw Im ... c~t in the usc 

L) 0 in which conditional release--oC iit.j;ll;Il:~11 t.: /)\,111 .t:1,.'\~i)nn '!~mWl!r.o, ,(Hl so. \ ... cn~ on s 

\'.'1 "j J n i"" 1\ " C., ....... 'lnd. ".cposit b.9llds -- Chicago -- first cai,ned to/ide usage. The ,I,U'l.dl(,; ';;",1,,!/ . ~, . 

wm (if Ui;),'fl1nht:. CJNlt r.QCt1nllt~~nnc,Q.tcl(uIS(~ in thc Dj,strict of Columbia actually 

dma~i:l(15Qd .Ct:'omn~ove [10 l>tH'/;,;!,'Ot: or. the defendant popul.;'lt:i.on prior to the 

J!l1ph'tl\(~lH~' t:.itm pC (HHHJ{ eJom)) l.·~<l('~nH(:I$ to ,l<'S5 thnn 1.0 percent in 1972. 

th;\l:\.,.rH )\I.tvh~l:~~' t;!t\:1 lli.l:~;lwi~ ,llhl t<pvl'\l elf rl'~'ltinl n~t(',H,01; :ln~l at the snnh':) 

\\ 
t J.nw ilf\ll.;~:'\ t th;'; Jnt\~'~.f t ':t' llf lollI.,' l~l' i!'tiIHn jUHLil!t:' fly~:t01\l {\llll the s':lfcty \)E 

tlh\ t:\'~'~'f\lt pt~r\ll,~t i.'H,. Uh.H. \i\'tlld till' ti"lh' (If n Pl"\'tr:Jn.1 t:(\ll'~.1:1c P(O~.~"~1m b~ 
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The task is, of cours(!, much more cornpl:tcated than just jdentifying 

.-9 n.umher of Rucccssful prNr:i.nl rcle::Hlc ~YRtelils and tnk'! nr, thlC' hefit ;:ft:nturcs 
I.: 

I:, 
of f><lch to creat(' nn ".id(·:\1" sy!";tcm. EVPIl wllf'r(' :.1tl ('}~t:r.('m(.'ly p,ood pr(~t'rj"l 

release pr0r,rnm or syst('m is :i.(lcnt:I,fi,(:d, there· would he no gu"ralltc'c tll:H 

copy1.nr, tire snme nlL,>dnl ill <ll1otl.wr jur.isd.lctinn would produ(~c MI'{)Cltcr succ.cs~ ... 

ful 'rt:sul t. 
~" 

The 11I0del ,·,:id ell \"]:i llwC?rk w{·ll in one Jur. Lsd ictlon t\luY not \vork in 

another.. Any evalu,nion of pr,t!trial rclcLl~;c pr(jgri.lm~3 \"ould be illc.omplete. 

without careful considor(ltion of that program's environment. Not only ,,'ill 

the environmcnt in which a project opcr~tes shape that progtnm's Structure and 

procedures, it likely will have a great deal to do with th e progt'am' s success. 

The relationship between n pretrial release progl:am nnd its .environ-

ment is a transactioJ1<ll one. En~ironm(~ntal stresses, such as jail over.croNding, 

economic costs of detention, and public opinion, put pressure on the courts 

.... of ... 1 .. ~.: .... -... ...... ... \.. ........ ,.. .. _ ... -
,-u'- \.vUJ..L--=t, the 

district attorney's office, the police, the nature of the defendant population 

and the jurisdict:i.on all ae,t to shape the type of ,system thr.ough \,,!lich persons 

are released and to determine the scope of the prctrialreleasc program's opera ... 

tiona Once the pretrial release program is established, its ability to dcmon-

strate that more persons can be safely released prior to trial may act to 

challenge existing atti tudcn to\o/anl pi:ctriCll'release and. thercby lessun the 
C) 

constraintf, lInucr ' .... Ilicll the syt>l:l~m Opel."atl'.s. An understund:i.ng of this dyn::ullic 

relationship between a pretrial release program and; its environmen't is 
.~ 

pr~~\ralll he\~tlu~e at ,any g ivr:n putllt :ill 
-:..-::..--.:), 
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