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I. INTRODUCTION 

A study was undertaken to investigate the question of 

the impact of law and its ability to influence human behavior, 

'~. 

using a case study of the effectiveness of one legi~lative 

change in a controversial area of criminal justice. The 

law studied was a pre- and post-trial drug diversion statute, 

introduced in Massachusetts in 1971. Diversion was chosen for 

study because of its special advantages to defendants and the 

courts, and because of its long-term implications for drug 

policy and for the social functions of criminal law. 

. 
Resources and methodological constraints limited the 

study to an inquiry into first-level effectiveness (the 

achievement of immediate goals). However, the second level 

of impact (social effects of the behavioral change) is ~nlikely 

to occur unless a first-level change has occurred. 

II. THE LAi,'l 

A. Legislative History 

I 
" I 

I 
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The Massachuset'!:;s Comprehensive Drug Abuse 
Rehabilita-

tion and Treatment Act grew out of perceptions by the Attor-

ney General and the legislature ih 19·67 th - at existing state 

legislation was inadequate to deal with an 
e~panding drug 

problem. The process by which the new law was made partially 

determined both its content and its subsequent impact. 
Our 

investigation of its legislat~ve h' 
~ lstory showed that a 

handful of public officials, unsupported by organized pres-

sure groups! initia-ted, drafted, and steered passage of 

the act. The bill \Vas drafted in the Attorney General's 

office with few outside inputs. J d u ges, probation officers , 

and persons familiar with the criminal court system played 

no role at any stage. A' . nlmatlng the process was the per-

ception of the- Attorl1ey General, a few 1aVlYers in his of-

ficc, Dndone or ~ ... ,.to act' . 
. -1.ve r.1CmlJers of a legislative com-

i~aaG~~ote drug treatment was a serious prob-
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Im~1. Enactmen·t in the final analysis ~:las depGndent on who 

I 

was sponsoring the bill, rather than on the bill's 6er±ts 

or on perceived constituen·t support:. 

B. Prov is ions 0 f the IJa~,,, 

The statute represents one of the most progressive c1iver-

sion statutes in the country. It provide I:? for voluntary examin-

ation to det~rmine drug dependency (flexibly defined to include 

both addictive and non-addictive drug use) i pre-trial diversion, 

at the court's discl:etion"for offe:q.ders with drug charges 

i'~ 
only, and post-trial rli.\~e.t:'siol1, 01 treatmGnt in prison for 

o·thers i use of both private and state-run treatment facilities; 

voluntClry commitmen·ts of 1- 2 years maximum; and dismissal of 

charges for pre-trial diversion defendants \vho complete their 

in the DepartmGnt of r-1ental Health -- the Division of Drug 

Rehabilitation -- to coordihate all drug treatment in Massachu-

~ .. . :;. "'t 
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setts. 

" 
C. Implementation 

Lac]): of staff and the absence of a central authority respon-

sible for directing thG implementation process ,hampered the 

implementation of the law. The Division of Drug Rehabilita-

tion concerned itself with licensing and funding"3rug treatment 

facilities and delegated to the district courts its authority to 

place defendants in treatment programs. 

The courts were initially ill-prepared for the new l?-:d, 

al though they improved \vith time. The Chief Justice of the 

District Courts, although not officially responsible for imple-

menti:i"Ig:\· the law, attempted to prepare the courts for the re-

quired new procedures, sending them memoranda, forms, and lists 

of approvGd treatment"facilities. However, this communication 

took place after the law's effective date. The ri1ajor burden 

0:- irl.1plementation fell on the. individual. dis"trict courts, which 
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~ conveniGncc to Boston, heavy drug caseload, differential access 

develope~ a variety of procedures for treating defendants, 

to court clinics, and location in different kinds of communi~ 

"lith little 08ntralized plannin(j oJ; coordination. 

ties. These four courts appear to represent experience with 

III. 1'1ETHODOLOGY 
the law in the Boston metropolitan area and in the busier courts 

The basic research design of the study was a simple one-
s ta te\"ide . 

group pre-test, post-test model, comparing outcomes before the 
Data gathered included sta'tistics, generated from all 

law's effective date \~ith outcomes after-wards. The pre-test 
available court records; interviews with criminal justice of-

consisted of all adult drug cases commenced in a three-month 
ficials and attorneys in the four courts; in-court observa-

~ 
period nine to eleven months before the effective date of the 

'\ 

"" \ tionsi and statistics obtained from the Division of Drug 

law. The post-test was a similar period one to four months 
,Rehabilitation. 

after the law took effect. Since many cases continued for 

IV. FINDINGS 

several months, the ,data collected actually reflect experience 

The law did not increase treatment outcomes over-all, and 

with the law in its first nine months of operation. Various 

it produced only a slight increase (2%) in the frequency of pre~ 

procedures were used to control for seasonal variation and other 

trial dive:esion. Group~ most in need of treatment (opiate users, 

in~ependent variables: A total of 803 cases were studied, com-

. \.,' " I 

p=ising 1552 drug cOluplaints. They wel~e drawn from four of 

treatment in 1971 than in 1970. There was no significant dif- . 

d ' 't t selected for the seventy-three Massachuset:ts lstrlc, cour s, 

ference between 197C:and 1971 defendants' dispositions. Only 
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the type of treatment changed marginally, with somewhat less 

treatment in 1971. These results/were corroborated by Divi-

sion of Drug Rehabilitation data and are not explicable by al-

ternative hypotheses. 

The law's provisions created a funnel effect where few 

defendants had examinations, fewer were found eligible for 

treatment, and fewer still were diverted or treated. The key 

decision point in this funnel was the request for an examin-

ation; 84% of defendants were disqualifif;d by failing to file 

such a request. Opiate users were more likely to choose exam in-

at ions than marij-uana or other drug users, as were defendants 

with medium-long criminal records. 

V. DETERL'vlINANTS OF IJ:.iPACT 

A number o:E factors account for the law's lack of imDC'lct, 

including ignmrance of it~provisions among judges, pttorneys, 

and dcfcndant~: judicial hostility; insufficient incentives for 

.- -, , 

•• 
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judges and defendants to use the la~,· r·estr~ct~ve I' 'b'l' 
v ........ e l.g~ ~ ~ty 

requirements; the broad discretiol). given judges, psychiatrists, 

and defendants; and the lack of an organized constituency. 

Ignorance of the law's provisions explains the lack of 

impact to a small but significant extent. The problem of 

communication was especially acute in this case because the 

law is complex and overly techn;cal·. Alth h' d d' ..... - oug JU ges ~splayed 

a wide variation in their knowledge of precise provisions, judi-

cial ignorance probably had only a slight effect on defendant 

outccmes. Attorney ignorance contributed to defendant ignor-

ance, and pa rtially accounts for the 10yl examination request 

./ 

rate by defendants and for the failure of seven defendants who 

were eligible for mandatory diver~ion to obtain it. 

Judges were generally critical and sometimes hostile 

- ~. I .•• "" ",' 

tant e -f'-FeQt on defel1dant O"ltcolues. It' ] 1 -- ~ n par ~cu ar, tle law 

provided no incentives for judges to grant pre-trial diversion 
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or to arunt treatment.to defendants with serious charges or .J 

that the defendant was c1rus; dependant and would benefit from 

long records, and judicial hostility may well have influenced 
treatment, and the judge had discrc·tion to deny pre-trial or 

the outcomes in such cases. 
post-trial treatment ~n all but a few cases. Eliminating some 

The lack of incentive for defendants to request examina-
or all of this discretion 'Idould have su1)stantially increased 

tion and treatment explains a great deal of the law's ineffec-
treatment. 

tiveness. Treatment in lieu of prosecution was not attractive 
A final cause of the lav, , s limited effectiveness was the 

to most. of the defendants studied, since it provided in reality 
absence of an organized constituency to monitor implementation 

few benefits 'othervvise unavailable. 
and enaender commitment among affected actors. Unlike most 

.J 

The law's definition of who was eligible for pre- or post-
1 ' .,., f' "" {s passed, instances wherl3 a law of far-reac 11.ng S1.9n1. J.c",nce .... 

. trial treatment significantly reduc~d the frequency of treat-
no organized interest. group led the fisht for the drug 1m·;, 

mont outcomes. The eligibility criteria based on assumptions 
ncr. did organized support for vigorous implementation coalesce 

about drug use and the role of the criminal law, were quite 
after passage. A well-organized interest group could have increased 

restrictive. As mentioned above, they created a funnel ef-
the lav1' s im.?act. 

fect that excluded nearly all defendants from treatment. 

VI. CONCLUSIONS: OPTIHIZING IJ'.1Pl\CT 

The l1assachuGcd:.ts divc::csion e;;:perience suggests several 
and treatment was the discretionary nature of the treatment 

., ... ,''; "c, COllu·".L.' .;'1.' 01·1S under. 'i,'lhich lawaI tars t:":"vj.Jv':;j.:L.LOiiS 1;:t;.;OLJ..C ~ •• "" ... 

decision. Judge, psychiatrist, and defendant all had to agree 

, 1 h I.Jeaal effectiveness de-behavior and initiat.es soc~a c ange. ;:; 

: 
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PIJl1.d.s on (1.) accurate identification o£ a p~oblem situation and 

'" 11~cl1 1.' 'J..C c2rried out, '\I,7ill in fact alter sc10ction O~ meons w ~ , 

, ' , 
the situation in the desired d1.rect1.0ni (2) communication of 

the law to the affected pers<?l1s, 'particularly to officials 

1 res,ponsible for its implementation; (3) or elites direct'y 

, , t'ves sufficient to a structure of positive and negat1.ve 1.ncen 1. 

, d t' n a~d to counteract or circumvent in-inspire the des1.re ac 1.0 ., , 

ertie, resistance .l. and host ~litYI· and (4) existence of organi~ 

zations with official or unofficial mandates for directing and 

monitoring the implementation process. 

", asc-umes tnat all law contains im­The first propos1.~1.on ~ 

eXDl1.'citly a model of the world and relations plicitly or ~. 

within it. "ts model of reality must accur­For law to succeed, .l. 

a nd identify behavior that will atcly conceive the problem 

't the situatioh. a ... l~r The diversion law was deficient in both 

)endent, 

since it assum.:~d that mos.: c.rug ,:) users were drug de-

th best means for and that judici~l discretion was e 

..... 
,- . -
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achieving increased treatment. 

T!i~ second proposition recogn;izes the indispensability of , 

complete and undistorted communication of new law. We emphu-

size this se-emingly simple point because the assumption that 

official publicat·ion of new law informs relevant actors, or that 

self-interest will motivate lawyers to keep clients apprised 

of legal change, so often belies reality. The wide variation 

in knowledge exhibited by judges and lawyers in this study sug-

gests the inherent weakness of primary reliance on official pub-

lication and the awareness of lawyers. To improve this situa-

tion, lawmakers must create channe~s of communication as pro-

visions of new laws. 

. The third proposition merely operationalizes the assump-

tions about human behavior underlying the legal order, and ap-

level is a function of the degree of change required by t"le l~'f], 

the actor's personal goals and interests, his respect for law as 
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" . " such, and his perceptions of the costs and 'benefits (to him 

., . their costs, and structure the law's provis~ons so that en-

for cement is provided and disincentives have the least sway 
personally, and to th2 community) of compliance or non-com-

possible. 
pliance. Policy-makers can either increase rewards for com-

Finally, legal effectiveness requires the existence of 
pliance, ,or they can increase negative sanctions for non-

organizations that monitor communication and implementation 
compliance. Each of these requires intelligence about the in-

processes, and which assure that response to the law is highly 
centive structures of particular actors, their perceptions 

visible. These organizations may be, publicly appointed or 
of predicted consequences as positive or negative, and the like-

privately constituted. Their function is to focus constant 
lihood that a set of incentives will induce the desired beha-

attention and pressure on the persons obligated to implement 
vior. Enforcement mechanisms are essential 'Idhen~ver negative 

law or alter behavior. If private lobbies do not appear, law-
sanctions are employed. ,(Thus, in the case of the Massachu-

makers must create public agencies or facilitate the emer-
setts drug treatment law, judges who refused defendant requests 

gence of private, ones to perform this watch-dog function. Such 
for treatment faced no adverse consequences and ha~ little to 

a group was clearly lacking in the case of the Has88chusetts 
lose through overt non-compliance.) Negative incentives are 

diversion law. 
likely to be more effective when focused on a few key actors. 

'iroile none of' these propositions will guarantee effective-
Finally, positive and negative incentive st~uctD~es wn~~ bP8~ 

ness in 'a given case, together they comprise a model with tl1eor-
if law-makers have selected means that permit opposition forces 

etical and policy implica.tions. They constitute a framework 
the least ..scope of influerrce. Law-makers must look closely 

for explai.ning past legal failure, predicting success pro-
at the incE::ntives likely to work in a given case, evaluate 



-15-

babilities of future changes, and identifying measures which 

optimize legal effectiveness. However, there are limits to 
I 

, I 

legal effectiveness~ The full panoply of optimizing. devices 

may not be available due to lack of information, political 

considerations, or limits on the subs,tantive content of law,;, 

Th1..l'.s;. the limited impact of the Massachusetts statute is 

explaine~ at bottom by the reflective nature of law. To have 

had substantial impact, the law would have had to include 

provisions which conflicted vlith prevailing assumptions about 

drug use, crime, and the needs for strict controls. We conciuae 

that the impact of diversion on the criminal justice system is 
i 

'1 

lDcely to be minimal until public attituaes and values shift 

away from a punitive response -to drug use and towards decrim-' 

inalization of drug o£fenses. 

.-
'I" 




