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are the COsts of an inadequate criminal justice systom when 

counties cannot Or do not provide effective services? 

The most qualified probatio,n and parole officer cannot work 

effectively in a vacu~, separated from other ~cets of criminal jus-

tice system or from the community as a "hale. Thus, other problems 
are Suggested: 

4. There is need for a mandatory, state~de reporting 
system, a system providing comprehensive, meaningful 
and current statistics on a b,oad spectrum of acti­
vities related to all levels of probation and parole. 

Such a system could probably appropriately be tied into the 

Texas Criminal Justice Information System (TCJIS). Without such sta-

tistics, it is not Possible to accurately determine needs, to describe 

existing programs, or to evaluate the effectiveness of such programs. 

5. There is a need to extend prObation and parole not 
only to all of the Counties, but also to employ these 
approaches more extensively in general as an alte~a_ 
tive to institutionalization. 

Economic advantages have already been mentioned, but can be cited 

again. Direct benefits include the fact that the per person cost is 

characteristically greater for institutionalization. Indirect cost 

benefits include the fact that the individual in the conununity, if he 

can secure employment (or continue his education), will ultimately 

COntribute to the tax base rather than taking from it. Certainly, in-

mates (at least in the adult facilities) provide goods and services to 

the state, many of them going to the support of the institutional sys-

tern itself. But reCent COurt actions suggest that they may soon be 

doing So ollly at the legal minimum wage rate . 

Act",,] or potential economic advantages are not the only values 

If you have issues viewing or accessing this file contact us at NCJRS.gov.
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acCruing to communitY-based treatment. It is in the commUnity that 

thc adult Or juvcnile ofiender has cOmmitted his offcnse and, Ulti_ 

matcly, it is in the community that he mUst try to adjust within the 

law. lIis ability to "adjust" to the institution'al environment in no 

way guarantees his ability to adjust Outside that environment. Mental 

health personnel ha~ become increasingly a~re of this and correctional 
, 

personnel are beginning to recognize it. As ~bison and ~ith Point out: 

It is dif~cUlt to ~s.~e the conclusion that the act of 
incarcerating a person at all will impair Whatever poten-
tial he has ~r crime_f~~ future adjustment and that, 
regardless of which "treatments" are administered while 
he is in prison, ·the longer he is kept there the more ~ll 
he deteriorate and the more likely is it ~hat he ~ll recidivate,S 

A strong statement? Yes, but ~bison and Smith are not alone in their 

conclusions. Certainly, no one would serioUsly argue that E£ offender 

should be institutionalized. What .is being argued for is a more jUdi-

cious Use of institutionalization and, in many cases, .arlier release 
on parole for those who are committed, 

i ~o do want to make a more acceptable adjustment to do so. ~r the 
. I 

I probationer, communitY-based treatment can remove the stigma of institu_ 

I tionalization, a stigina which too often creates problems in getting 

As was mentioned earlier, such release provides the only meaning_ 

fUl, statewide means of superViSing eX-inmates and of assisting those 

I 
i 

t 1 , ! 
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II 
: I 
f f . ! 
'. ~ 

emploYment and/or furthering education. For both the probationer and 

parolee, it can help to maintain (or re-establish) family ties in a 

Context where the whole family could participate in the re-adjustment process, 

<'" .. 
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To those who would argue that such extend,cd non-insti tutional 

alt(~rnatives would necessitate a virtual "army" of probation and parole 

officers, several suggestions may be offered as to why this does not 

have to be true. These suggestions are implicit, if not exp.1icit, in 

subsequent discussion of problems and current trends. Admittedly, 

however, more probation and parole officers will be needed, whether 

because the state improves the system or because it fails to improve 

it. 

6. While standards can be established and services ex­
tended, such actions will help solve only part of the 
probation and parole problem. The very considerable 
problem still remains of what type of services should 
be provided, under what circumstances, and how they 
can most efficaciously be provided. 

Thus, there is a need for ~ good deal more research, research 

that could be made available to all aspects of the criminal justice 

system and appropriately used as a vehicle for informing the public. 

Some of this would involve the statistical data base discussed earlier, 

but it would go beyond this to address a variety of questions. For 

example, are there viable means of predicting probation and parole 

success or at least predicting adjustment problems and taking preven-

tive action? Can these means be improved? Is there some reasonable 

way of determining the most effective term of community-based treat-

ment for different types of offenders? What are the most effective 

methods of supervision/treatment for different types of offenders? 

Who will respond best to individual contact, to group experiences, to 

a combination of these two, to remaining in the family context, to 

remaining in (or returning to) the community but in a setting outside 

the family home? 
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These and t1l<1tlY morc.' questions need to be answered if probation 

and parole an~ to II(' maximally effective. Certainly, services shl:>uld 

not and cannot 1H' suspl'nc\cd pending such answers. But the state can 

experiment with a varil'ty of adequately funded, and adequately eval-

uated, programs anti POSS! bilities in an ongoing effort to unravel the 

problem: who, what) WIll'I1, where, how and why'] A beginning has been 

made, largely through projects funded by the Criminal Justice Council, 

but much remnins to be done. 

7. Pendi.ng ('xpansion and sophistication of research into 
probation and parole, use can be made of e~isting know­
ledge. 

Such use leads to delineation of several other problem areas. 

One of these is the need for working with members of the offender's 

family as well as with the offender himself. 

The nature of family relationships is an important component in 

the social-psychological adjustmen~ problems that may ultimately find 

expression in delinquent or criminal behavior. If the probationer 

remains in (or the parolee returns to) an unchanging family (or, per-

haps more accurately, a family undergoing more or less negative change), 

his chances of making a good adjustment are diminished. This is not 

necessarily to focus "blame" on the family nor to attribute signifi-

cant pathology to it. While it may be what we commonly call "pathoJ.og-

ical," it may also simply be confused or unaware. In any event, the 

family is a factor. 

8. In some cases, no family is available. More often 
(and more often than many might want to believe), its 
members are not willing to cooperate meaningfully. 
In still other instances, family re-adjustment is 

• I 
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l1ec('ssari ly sllch a protracted process that some 
other plact'mt'nt for the "offender" is called for, 
at least t0mporarily. 

This is most apt to be so in the case of the juvenile, of course, 

where his only "offense" has been running away from an intolerable home 

situation. This raises the problem of where that other placement will 

be. Too often the choice has been the family home, regardless of its 

negative aspects, or institutionalization in a cbrrectional facility. 

Thus, there is a need for interim houses, not only the traditional 

foster-home program which itself needs expanding, but also for group 

homes. For both juveniles and some adults there is a need for "day-

care" facilities (though a more felicitous name might be found, expec-

ially for older juveniles and adul~s). These would be centers in which 

the offender would participate in appropriate special programs during 

the day (~.£., counseling, remedial education, vocational training, 

etc.) and from which he would return to his own home at night. 

For parolees (again both juvenile and adult) there is a need for 

halfway houses. Even where the family situation is not undesirable, 

these halfway houses can help the parolee make the transition from 

institution to community in a setting where the individual has both 

freedom and responsibility, more of each than he had in the institution 

but less than he will ultimately have outside it. 

Both increasing work with the families of offenders and the con-

struction of group homes, etc., represent current trends in probation 

and parole, as well as problems. Two other current trends may be noted. 

They are included in this section, along with the preceding two, because 

they are also salient problem areas, largely because of their limited 

implementation. 
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9. The first of these is the integration and coopera­
tion of probation and parole with other community 
resources such as community mental health services, 
various rehabilitation services, college and univer­
sity resources, the public schools and prospective 
employers. 

Certainly progress has been made in this integration, especially 
\ 

in some of the more urbanized areas where such resout'ces are more apt 

to be found. SLil1, there is a need for continued expansion of these 

cooperative efforts, expansion in geogra.phical terms, but also to pull 

in more facilities and to explore new and better ways of working to-

gether. To the extent that this has not b,een done, it has often been 

due more to the apathy or reluctance of various aspects of the com-

munity than to that of the criminal-justice system. Perhaps this has 

i, 
i been especially true of the public schools and of the employing commu-
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nity. In the final analysis, crime and delinquency are social-psycholo-

gical problems that can only be effectively alleviated hy the combined 

efforts of the individual offender and the community. To one degree 

or another, this means the total community. 

10. While cooperation between community resources con­
tinues to constitute a problem, as well as a current 
trend, so does volunteerism. There is a need to 
recruit and utilize additional appropriate volun­
teers at all levels of probation and parole and to 
utilize them with maximal effectiveness. 

Probation began in this country as a volunteer effort, and it 

has come to be realized that volunteers can serye as valuable adjuncts 

to any formal system though they are not, in themselves, sufficient. 

This is no lcss true in parole. 

Of the 15 states having the largest prison population, Texas is 

one of only three which does not use the National Volunteer Parole 

I 

I 
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Aide Program flPOI11)OI-l'U by tIlt' J\mt'ri can Bar Association's Young Lawyers 

Section and tlll' Conlin i sAlon on Corn.'ctional Facilities and Services. 

".\,. ... Undt'r this progl";uu, [\ vo I untecr (usually a lawyer) sp<.!nds 6 to 8 hours 

, I a month with a singh' pnrolec during his first critical year out of 

tIll' institution. lk fore h<'ginning, each volunt('cr part'icipates'in 

training sessiol1A anu subsequently works in tandcm with the parolee's 

regular officer. Variations on such a program are possible in both 

probation and parole, though working with the regular officer is an 

important element, as is some training (usually in quite short, though 
\ ... 

fairly intensive, sCdsions). 

Such volunteerism has several potential advantages, advantages 

already demonstrated in several programs. For example, it permits 

someone's spending more time with each offender than his regular pro-

bat ion or parole officer characteristically could. It provides the 

offender with a model of someone who is interested in him even though 

he (the volunteer) "doesn't have to be." Certainly, many professional 

personnel are as equally and as sincerely interested. But, at the 

same ti~e, many probationers and parolees do not perceive the profes-

sionals in this way, at least initially feeling that "it's just part 

of their job." Too, successful volunteer programs such as have been 

reported in various areas can increase community involvement even 

beyond the volunteers themselves. Similarly, they can increase com-

munity understanding of both the profeSSional probation and parole 

officer and the offender. 

This compendium has pre~ented a number of rather major problem 

areas in probation and parole reflecting the current status of these 

1 
1 
1 
~ 

··--7·'1 
·1 , 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

1\. 1 
1 
1 
1 



------

',0 

.. :, 

\ 
Dl 

i 

\ 
\ 

\ , \ 

\ 
\ 
\ 

195 

Systl'nlS in Texas. An effort has been made to define particular needs 

rather explicitly and to discuss some of the ramifications of meeting 

or not meeting them. 

The Texas Criminal Justice Council (and, doubtless, others) arc 

aware of these problems. As mentioned several times, the cound.l has 

provided a variety of grants in an effort to explore some solutions. 

It is continuing to do so. The first necessary steps have been taken, 

but the journey remains a long one. 

It was suggested earlier that the most ~ualified probation add 
<-. 

parole officers could not work effectively. separated from other facets 

of the criminal justice system. Similarly, no system of probation or 

parole can be expected to be effective outside the context of the 

larger society. It is suggested here that attitudinal and opinion 

aspects of that larger society may themselves constitute problems. 

Among orientations that may impede change are: 

1. There is a tendency to adhere to a basically talion 

principle in dealing with the offender (sometimes under 

the guise of deterrence) in spite of years of experience 

militating against faith in the ultimate effectiveness 

of such an approach in itself. 

2. Probably related to this) at least in part, is the pre-

valence of misconceptions about crime and delinquency. 

Such misconceptions again persist in the face of solid 

'lce to the contrary. Evidence has shown, ior 

that offenses are more likely to be committed 

property than against persons and that offenses 
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against persons are more likely to be committed by 

those whom the individual knows than by strangers. 

3. There is a penchant for simplistic solutions to prob-. 

lems, solutions often based on "simple and sovereign" 

concepts of causation. Further, when such solutions 

are not successful, there is some tendency to lose 

patience and move on towar~ other equally simplistic 

answers or to conclude that the problem is insoluble. 

Yet crime and delinquency are not simple problems, 

simply caused. Neither are they amenable to simple 

solutions. 

4. Finally, there is a predilection for focusing on 

immediate and more apparent costs, with a concomi-

tant disregard of the costs of alternative courses 

and of future financial benefits. Were Texas to 

undertake meaningful solutions to the personnel 

and system problems previously delineated, it would 

admittedly require a fairly large expenditure of 

funds over the next few years. But such expendi-

tures should be weighed against other costs. "Human" 

; \ costs, such as poorly adjusted or lost lives, cannot 

meaningfully be translated into dollar terms. But 
:' , 

\,' the comparative costs of institutionalization and 

community-based treatment can be calculated, as can 

court costs and property loss or damage. With an 

appropriatE' data base, potential savings in reduced 
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recidivism can be estimated. Estimable, too, if less 

accurat01y, nre the potential economic benefits of 

changing unproductive (if not anti-productive) Cit:-

izel1s into productive ones. 
, 

\. 
) .. ,'I 

If solnt 11111S to the's(' problems (labeled as essentially attitu-

dinal or orielltationnl) ilro to be forthcoming, it will require exten-

sive education of lliO public and, tn some cases, of " political leaders 

and of profC'ssionals wi 1111n the criminal justice system. Yet such a 

program of education or awareness may well be prerequisite to solutions 

to the problt'nls of tile' probation and parole system itself. 

Curn'll t Tronds in Probation and Parole 

Perhaps the context of orientation is the most appropriate for 

considering current Lronds in prl)bation and parole, for certainly orien-

tational modifications have occurr~d. For years an essentially non-

productive debat0 ragrd over contentions that the offender had de1iber-

ately chosen to trangn'ss socit'ty's laws and expectations, that he was 

the hapless victim of an adv('rsC' society, or that he was mentally ill. 

None 9£ these positions, in itself, took adequate cognizance of the 

fact that an i nd i vi dual does havl' some responsibi Ii ty for his decisions 

but that> also, ROlllP so;' j <'tal conditions are criminogenic and that the 
.'"'. 

person who Iwllllv(\s ill w:ty:,; lhat are <:lgoificantly deleterious to himself 

and/or socidy i.s IPHS tllan maximally well-adjusted. 

To tIlt' ('xlt'nt tlllll mental health was an issue, it was generally 

in terms of what is characteristically called the "medical model." 

In effect, the illt] i vidual was "healthy" if he w~s not demonstrably "sick." . 

-0'. 
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That definition has changed in many quarters so that real mental health 

implies the presence within the individual of potential and forces for 

positive growth. In this context, the roles of both the individual 

and society can be recognized, whether it be the larger society, the 

community or neighborhood, or the societal microcosm we call the family. 

More recently, increasing recognition has also been given to the 

fact that undesirable behavior (~.S., crime and delinquency) can be 

learned, just as desirable behavior can be. With this recognition an 

important, if not primary, function of the criminal justice system can 

appropriately be seen as one of education or re~education (some may 

find socialization or re-socialization preferable terms). To accom-

plish this function, institutionalization may be necessary in some 

cases. But probation, parole and their adjunctive services can play 

a vital role. Burdman, for example, estimates that only 15 per cent 

of offenders need long-term restraint and 15 per cent need short-term 

community-oriented confinement~ while 70 per cent could be supervised 

in non-institutional community-based programs. 6 

In either event, a learning approach (coupied with the broader 

view of what constitutes mental health) carries with it important 

implications. For one thing, it is known that in the educational 

process different individuals respond differentially to diverse teach-

ing approaches. While many students conform m'c\~e or less successfully 
\ 

to monolithic methodology, a discouraging number \~ not. Among those 

who do respond essentially successfully, it has bee~\found that actu~l 
~ \ 

learning levels are often somewhat less than maximal. )~ong those who 
'\ 

do not, it has be~n found that successful learning is ind~~ often 
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possible wht'" all.~\rll:tl tvcinpproaches are available. Analogously, 
t 

• morc succesS in probnt ion ,and parole can be anticipated where diverse 

and multi-fac0ted programs are provided (as they are being to some 

cxtL'ot). , 
1 

A second implication comes from a rather extensive body oi 

replicated rcsNlrch in learning. That is, it is known that undesir-

able responses eRn b0 0xtinguished (o~ at least suppressed) through 

punishment. But, it is also known that the use of punishment alone 

in no way guarantees that at les\st equally undesirable responses will" 

not replace the initial ones. Bahavior is most successfully influenced 

through reinforcemE'nt <i..!:.., the 1.'emoval of a noxious stimulus or the 

presentation of a positive reward) or through punishment appropriately 

combined with reinforcement. 

The most obvious applications of this established principle arc 

in the institutional setting, but there are also applications in pro-

bation and parole. An individual will not learn to respond in socially 

(and personally) acceptable ways without: being given an opportunity 

and some reinforcement for doing so. In many cases, this can be done 

most effectively in the community to which the individual is ultimately 

expected to adjust. 

Orientational changes often operate in tandem with operational 

changes and this has been the case in the fields of probation and 

parole. In part at least, current trends in these systems are reflec~ 

tive of the modified viewpoints discussed. 

Several of these trends have already been pointed out: increas-

ing attention to family counseling; the construction of group homes, 

• 
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halfway how;(':;, '111(1 t ht' like; cooperation of probation and parole 

systems wi.lll oll\t'r ('of11n1ullity resources, and the utilization of vo1un-

teers. Other mono or. less inter-related trends can be noted. 

In r('('('nl years a variety of supervision!t'!='eatment methods have 

been inRLi.Lutl'd, at lC'lHlt on an experimental basis. For example, some 

success has \)('('\1 I \lltntl in the usc of paraprofessionals i.~., paid 

personnel who havt' ipss than the minimum recommended educational or 

experiential preparation but who can provide defined adjunctive or . 

supportive services. 

In 1966, Ohio began a program called "shock probation." Here, 

the convicted offender is required to spend only one to three months 

in an institution, after which he is released to an essentially pro-

bationary status. Since initial incarceration is often one of the 

most traumatic aspects of institutionalizatiQn, the short-term exper-

lence is consf.dcred to have positive learning value without the counter-

productiveness of long-term imprisonment. Over the years, the recid.i-

vism rate under this program has been only 9 per cent compared to a 

nationa 1 aventw' ('.stimated to be about. 7 to 9 times as high. An 

approach usually reserved for first offenders, shock probation has been 

extended to several other states. 

In still other instances, case load size has been varied. Results 

here have been somewhat mixed but, as might be expected, it has been 

found generally that the quality of officer-offender contact is an 

important variable in determining the effect of intensity (or quantity) 

of contact. In short, smaller caseloads alone are not a.panacea. 
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Too, behavior shaping (II "behavior modification ll techniques 

have been tried in the community. As is the case with reduced case-

loads, such techniques are not a universal panacea. Still, they have 

been shown to be successful in the community. In fact, they may well 

be more successful here than in an institutlon since the context is 

"real life" and desirable responses can be more easily generalized. 

Besides broadening the a[:proaches to probation and parole, there 

has tended to be a call for broadening their use in general, probating 

more offenders and paroling those institutionalized after shorter 

periods of incarceration. No nationwide statistics were found re-

fleeting the extent to which this ~all has actually been translated 

into action., However, California has experimented extensively with 

community-based. treatment in lieu of institutionalization in recent 

years, especially for youthful and young adult offenders. In a re-

1ated effort, Massachusetts is in the process of phasing out all cen-
. 

tralized institutions for juveniles, moving to a system of community-

based treatment which includes probation and small institutions. 

Somewhat tangentially, there has been increasing use of work-

release programs (in Texas as elsewhere), providing transitional 

assistance in adjustment prior to ultimate parole. Such transitional 

assistance often also includes both formal and informal lectures and 

group discussions regarding such questions as applying for a job and . , 

establishing credit, aspects of life which may seem almost mundane 

to many but which may demand new or different skills of the offender 

and be important to his not recidivating. 
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~l'vf\l"al Lr!'IHI!; mily 1)(' not<.'ci with respect to lill' rules or con-

tlil inl1S charactt'riHt icatly ip'l'osed for both probation and parole. 

TIlore has been a move toward reducing their number and, many would 

arguc, making th('m more :rational. Strict constructionism of such 

rules as nnt associating with "vicious and immoral persons fl 

other offclldon;) may create awkward situations for the probationer 

or parolee who has other offenders in 'his family or immediate ne1gh-

borhood or who is C'mployed where other offenders also are. 7 Basically 

l,ltH'llfortl~<1hl" ,'''IC's, such as not using "foul language," only invite 

!~all1esll\nll:-;h i P <Illti contcmpt for the law. Also, in somo places proba-

liOlH'rs alIt! p:Jl'tll('('s have heon invited'to participato with their 

o(ficpr~ in ~t'llil1g up their conditions. Evidence has shown that 

t his dOl'S not l"t'sult in lax rule'S as some might fear. In fact, such 

p:Jrticipation 800ms often to engC'nclor in the offender a sense of 

rpsponsibilily Lo abide by what he construes as a contract. 

Along with these other trends have come suggestions that clear 

criteria for revocation be established, criteria consistent from one 

area of a stAt-(' ~'1 ,!'Iother. This need not imply mandatory revocation 

upon infraction. Rathel it is m0ant to eliminate a tendency to some-

what eapriciollH n'vocation, generally without opportunity for review. 

'fhi s has bN'n a problem ('speCially in the case of parole. Evidence 

lwre indicates tll:>! re-commitment may be at least as much a function 

of the officer's orientation as it is of the offender's behavior 

(clearly casting doubt on some recidivism statistics). 

There have also been net., moves in the granting of parole itself. 

Not ollly is automat-ie, periodic revi,ow recomnll'l1ded by many, but so also 

1 

1 

1 

1 

1 

1 
1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 



• 

, l 

\ 

r, 

.. 

?OJ 

is providing till' inmate with a wri.tten statement definitively outlining 

the reasons for the board's decision where parole is denied. Increasing 

attention is also being given to the inmate's right of appeal in such 

cases and to hi.s rj ght to representation at the t.ime of review and/or 

appeal. Too, recommendatio~s have been made that parole board members 

themselves be required to meet certain appropriate educational and 

experiential standards before appointment. 

Finally, there is growing sentiment for de-criminalizing some 

offenses (specifically certnin "victimless crimes") and for eliminat-

ing as official clclinquenci os "offenses" which would not be crimes by 

adu1 ts (,£,11-, incorrigibi 11 ty, truancy or running away from home) _ In 

the latter, the juvenil(' probation officer might still have contacts 

with the juvenile. But such contacts would be on a non-official basis, 

more likely involving oth{'r community resources (if a cooperative 

relationship has been established)'and avoiding the stigmatization by 

adjudication for the young person. 

Some Closing Comments 

Braden points out that: 

Constitution-makers should recognize that their task 
is three-dimensional, so to speak. They should strive 
fora consensus of interests and pressures of the day, 
but always in tIlt' context of the flow of history--the 
preservation of the good from the past and the passing 
on of a document" lhftt will meet the needs .of the future 
.• _ . A constitution should be a documen~ for all 
seasons. 8 

'I'lli:; '"('CJlIlrcs that:l t'elllHlitlltion he a hasic frnI1H'work, setting forth 

l he rights of the !ll'OP 1(' I1l1d Lhc powprs, rclationshi ps and limitations 

of each lcv('l of gIlV(·r.llllwnL If it departs from this fundamental frame-



,,-~----.---' -

\ 

\' 

>-,. 

\ 
\ 

, \ 

\ 

t 

204 

work to include basically statutory provisions, it will, of necessity, 

eventually become a hodgepodge of amendments. As with a building which 

a series of owners have each modified to suit their immediate purposes, 

both form and function may be lost. 

While a number of problems in probation and parole have been 

presented, their solution is basically a statutory matter. Thus, while 

these systems are of concern to those responsible for constitutional 

revision, they are not seen as issues for inclusion in the constitution 

Nonetheless, the implementation of solutions to the problems in 

probation and parole is a matter of considerable importance, as is the 

consideration and possible implementation of the various current trends 

in these areas. It i~ important not for the sake of innovation and 

change itself, but for the sake o-f every citizen in the state, all of 

whom would be the ultimate beneficiaries of a maximally effective 

criminal justice system. 
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. IAn Act creating the Texas Adult Probation Board and providing~ 
for lts powers and duties; amending Vernon's Annotated Code of Crim- , 
inal Proced'ure, (V.A.C.C.P.), as amended, by adding Article 42.121, '\ 
by amending Sections 6a and 10, Article 42.12, and by adding Section ~ 
3d, Article 42.12; and by declaring an emergency. p. 1. \\ 

2The statistics in this and the next secti0n are derived from 
a variety of sources. Some of them are necessarlLY estimates since, 
for example, the State has no mandator.y reporting system for juvenile 
delinquency or adult probation. Nonetheless, they represent the most 
accurate and up-to-date information available. Sources used were: 
Annual Report of the Texas Youth Council to the Governor for the 
Fiscal Year Ending August 31, 1972. Austin, Texas: Texas Youth 
Council, 1973, passim; Criminal Justice Council, 1973 Criminal Jus­
tice Plan for Texas. Austin, Texas: Office of the Governor, 1973, 
pp. 38-49; Ledbetter, J. C., Directoc, Adult Probation Department, 
Dallas, Texas, personal correspondence, May 11, 1973; Twenty-fourth 
Annual Statistical Report: Fiscal, 1971. Austin, Texas: Texas 
Board of Pardons and Paroles, 1972, passim; Towns, R. E., Director 
of Parole, Texas Youth Council, Austin, Texas, personal correspon­
dence, June 6, 1973. 

3Statistics such as these must be interpreted with some cau­
tion. Caseloads will vary from one area of the state to another. 
Furthermore, such figures db not n~cessarily imply that that many 
cases are carried simultaneously. For whatever reason, individuals 
will lr,·ave the case roll although others will, of course, be added. 
Even makin.g such allowances, however, the conclusion that caseloads 
are characteristically too high seems inescapable. 

4 V.A.C.C.P., Article 42.12, as amended. 

SJames Robison and Gerald Smith, "The Effectiveness of Correc­
tional Programs," Crime and Delinquency, XVII, 1 (January, 1971), 
'11-72. 

~ilton Burdman, "Realism in Community-based Correctional 
Services," Annals of the American Academy of Political and Social 
Sciences, CCCLXXXI (January, 1969), 75. 

7This is not as ridiculous an example as it may first appear 
to be. There is at least one case on record where parole was revoked 
because work conditions reqUired such association though there was no 
evidence of extra-employment contact. . 

8George D. Braden, Citizens' G~ide to the Texas Constitution. 
Austin, Texas: Texas Advisory Commission on Intergovernmental 
Relations, 1972, pp. 5-6. 
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SUMMARY OF RECOMMENDATIONS 

In this report the criminal justice system was initially examined 

with an emphasis on a total "systems" perspective. The vado).ls functional 

areas were then considered individually. It is, however a fundamental 

belief of the contributors that it is necessary to appreciate the inter-

relationships of the various agencies as well as to have knowledge of 

the organization and operations of each of the components. While an 

argument can be made that the criminal justice system is in reality a 

"non-system", the need to maintain an awareness of the "forest" and not 

a preoccupation with the individual trees is crucial to an understanding 

of the administration of criminal justice in Texas. 

In examining criminal justice in Texas from this perspective, the 

most striking conclusion from the standpoint of constitutional revision 

which emerged was the agreement that most of the changes needed, should 

not be included in the new constitution. It is the consensus of the - '. 

contributors to this report that, with the exception of the judiciary, 

the other agencies, such as the prosecutor's of~ice or the corrections 

agenCies, should not even be mentioned in the constitution. Because of 

the difficulty of obtaining constitutional changes, and the desire to 

maintain maximum flexibility, these matters ought to be dealt with by 

statute rather than through constitutional provisions. Then as new 

demands, approaches, tools and needs become apparent, changes will be 

more readily possible through legislation. 

206 
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Recognizing that most of the recommendations 'included here should 

be implemented through statute, it nevertheless should be useful to have 

the more important recommendations listed in a single chapt~r. The follow~ 

ing constitutes a listin.g of the major recommendations extracted from 

various sections of the text. 

Law Enforcement , 

1. Provide standardized trai~ing and testing of all law enforcement 
officers; 

2. Make the office' of sheriff statutory rather than constitutional allow­
ing for the office to be abolished in those counties where it is not 
needed; 

3. Make the office of constable statutory rather than constitutional so 
that the office may be abolished in those counties where it is not 
needed; 

4. Encourage regional law enforcement planning under the Department of 
Public Safety, 

Prosecution 

1. Require the prosecu,ting offices to follow the American Bar Associa­
tion's standards with regard to sentencing practices; 

2. Divorce the n'leasure of effectiveness of, the prosecuting offices from 
the conviction rate; 

3. 

4. 

5. 

Enact a statutory scheme for the appointment by the courts of special 
prosecutors for,cases which,the prosecutor will not handle; 

Formulate administrative techniques to guide the publication of standards 
for prosecutorial discretion; 

Create a public defender system to protect the constitutional rights 
of indigents in criminal cases. 

Courts 

1. Merge the Court of Criminal Appeals and the Supreme Court; 

2. Unify the jud:tcial system under the supervision of the Supreme Court; 
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2. 
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Simplify the court system by providing a single' integrated trial 
court; 

Simplify the court system by providing only two levels of appellate 
courts, (the Supreme Court and courts of appeals). 

Institutional Corrections 

Develop and enforce uniform standards for the'mainteuance and 
operation of juvenile detention facilities; 

Require juvenile courts to report annual statistical information 
regarding the use and status of juvenil~ detention facilities in 
their jurisdiction; 

Initiate studies to determine the incidence of mentally defective 
delinqui.mts and develop alternatives for their treatment; 

Expand the halfway house programs to the major urban areas of the 
state; 

5. Creati~ a jail inspection commission which wodd be charged with 
the l;'esponsibi li ty of annually inspecting all jai 1s in the state 
ana would have the authority to close any which did not meet mini­
mum standards; 

6. En~ourage local communIties to explore the utility and cost effective­
nf!SS of diversionary pr.ograms as an alternative to some sentences to 
t.he county jail; 

7. Create a mandatory reporting mechanism to provide annual statistical 
information on county jails and their operations; 

8. D'Bvelop a mandatory release program to provide parole superV~Sl.on 
for all persons released from the state's prison system; 

9. Improve the salary schedule for correctional ,officers; 

10. Maintain the se 1£ suffi ciency programs of the Texas Department of 
Corrections. 

Probation and P~ 

L Extend pl:obation and parole servi'ces (both adult and juvenile) to all 
counties in the state. 

2. Create a mandatory" state-wide reporting '~ystem to provide informa­
tion on a broad rarige of activities related to all levels of proba 
Hem and paro Ie. 

z 
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3. Implement the minimum educational/experiential standards of the 
American Correctional Association for the employment of probation 
and parole officers. 

4. Improve the salary schedules for probation and parole officers. 

5. Employ probation and parole more ~xtensively in general as an 
alternative to institutionalizetion. 

6. Initiate research in the area of community-based programs to deter­
mine the best means to success and the modifications needed in the 

,'<,'1) present operations. 

7. Create centers in which offenders could participate in appropriate 
special programs during the day (counseling, vocational training, 
etc.) and from which t;hey would return to their homes each day. 

8. Establish ad~itional halfway houses for both juvenile and adult 
parolees. 

9. Stimulate integration and cooperation of probation and parole with 
other community resources. 

10. Encourage the use of volunteer probation and parole workers. 
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REFORM OF THE FEDERAL CRIInINAL LAWS 

THURSDAY, JUNE 13, 1974 

U.S. SENATE, 
SUHCO~L\rr'J'TEE ON Cm:mNAL LA Wf-; AND 

PnOCEDUHEf-; 
OF THE COMMITTEE ON THE JUDICIARY, 

Washington, D.O. 
The subcommittee met, pursuant to recess, at 10:15 a.m., in 

room 2228 Dirksen Senate Office Building, Senator Roman Hruska 
presiding. ' 

Presen t: Sen a tor Hrnska. 
Also present: Paul C. Summitt, chief counsel; Douglas R. Ivlarvin, 

minority counsel; De>nnis C. Thden, assistu,nt counsel; and ~!labC'1 A. 
Downey, clerk. 

Senator HRUSKA. The subcommittee will corne to order. 
'1'he chairman is not able to be he1'c because of other official S('nttte 

dutiC's. He asked me to presicl('. 
W(' will resume our hearings on the bills S. 1 and S. 1400 ha.ving 

to do in ea.('.h instance with thc revision of the title 18 Criminal 
Code of the United Sta.tes. We are favored this morning by the 
prCS(,lwe from th(' Associl\tion of tho Bm' of 111(' City of NC'w York, 
Ra.ymonc1 L. Falls and Andrew M. Lawler. It is my nnderstanding 
thl1.t .Judge Asch had originall;\" be0n assigned to this occasion and 
he IS not l1ble to be here. 

Am I correct? 
l\{r. FALLS. That is eorrC'ct .• Judge Aseh is chairman of our eom­

mittee, which is a special committee of the btU' to study the Crim­
innJ Code. He is unltble to be here, so we Itl'e here in his stead. 

Senator HRUSK'A. We weleome both of YOll here. ",Ve have received 
your report. . 

Ihve you It statement on the report, IV1r. Falls? 
1\11'. FALLS. Yes; we do luwe Home comments, Senlttor. We do 

not hn,vc n.n [LdditioDt'll written ~t.n.tement. 
Senator HRUSKA, Go n,hen.d, 

STATEMENT OF RAYMOND L, FALLS, JR., SECRETARY OF THE COM­
MITTEE ON THE FEDERAL CRIMINAL CODE OF THE ASSOCIATION 
0]' THE BAR OF THE CITY OF NEW YORK; ACCOMPANIED BY 
ANDREW M. LAWLER, JR., MEMBER OF 'l'HE COMMITTEE ON THE 
FEDERAL CRIMINAL CODE OF THE l~SSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 

Mr. FALLS, Let me begin with a few preliminary comments. 
We indicated when we testified 2 yean; ag~ on the Brown Commission 
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hill thu.t we ttpprouch this p'l'ohlem, as I mn s:U'I:> .th~ ~ubeommittl'e 
dne:'., with n, greltt n,wtll'cness mdeed, perhaps bemg mtllmcln,ted by til(' 
massivcnrss of the ta:'.k, that anyone faces who n,tiempts the tn:'.k 
that the Brown Commission atteinptec\ and that this :'.ubcommitter 
is attempt.ing, to rrview and codify the rnti1'r eriminallaw system in 
the United States. 

Onr eommiUrc of the associ!tlion was especiillly llppointcel sonl(' 
:~ or 4 yeurs ago, initially. to study the Brown 901l1mi:-;si?11 proposal, 
nne! 2 vral'S ago we !'ml))mttcd to thr sllbcomnuttrr tt prmted report 
and "a,Tr trstimony n.t thn.t time. Siner tlmt timr, of eOUl'sr, we hn.vr 
intrcRlueed into tlie Senn,te S. 1 and S. 1400, whieh reprcsent two 
sl'pamtr attempts at eodifi('nJion of thr eriminn.l !tnv, !.'aeh of whieh 
differs in ::;ome pfl.l'tieulal's, in many pttl'ticultLl's, from tll(' Brown 
Oommis::;ion bill. 

During the prriocl sinee those bills WPl'e introdueed we have made 
fnrthrr study of S. 1 fl.nd S. 1400 in an attempt to compnre them with 
the Brown Commission bili lll1d to mttke our rccOlmnendl1tions with 
l'rSpN'.t to dmfting problems in 011(' 01' tt~lOther of the bills, lm(~ to 
express OUl' preference fil;<l ]'eeomlllelldatl~ns 118 tlmong the VI11'1OUs 
provisions of [·he three bllls. We lULVe dehvered to the clerk of the 
subcommittee todl1Y ('opies of our tentativr repor~ eompl1ring the t}ll'ce 
hilk vYe hope within the l1rxt few werks to prOVIde the subcomnllttpp 
with copies of [1 HnnJ printed report, whit'll wr would like to ask bl' 
made part of thr record. 

The tentfl.tiyc 1'cport tlUlt we drlivCl'ecl today is, howcvr1', sub­
sLtmtiallJr complcte nud final in. terms of the recommendations ltnd 
opinions exprcssrcl. I Sh011~cl POUlt ont, too, tbftt our p!'esent report 
shonld be reltd together With thr report that wc sublmtt~d 2 ),e(l.l's 
UP'O be(\rtuse we hu,Ye not t\,ttempted to reel1l1Vass ttll the Issues that 
,,~e ~pokr to in that original report and in our testimony 2 yeaI't'l ago. 

Sellator HausKA. Note will be taken of thl1t and win be regarded 
1t('('oI'dingl.'". 

1\'11'. FALLS. Thfl.nk vou. 
Ag(l.in, u, few general views with respeet to t.he whol0; question of 

codification. Onc eannot ~tudy iL proposfl.l of tIns sort Without some­
time!') lllwing tt <luestion or rt 'llHtlm Itbout whethrr the gamc is worth 
it, w!lrthc~' t.h(; project ~hould l~e pursHe~1 ll~ ttlJ, becallse t~1C'~'e .urt' 
cel'tll1l11y l'l~ks lIlvolvecl III 11 proJcct of tIns kmd. I ::;nppose it IS 1111-

pc?ssiblo in writit,lg i1 hill so l::l'gc imd 80. eomprehen~ive n,ncl clefl.l~np; 
\nth !')u(:h It vt1.l'le.ty of q ucstlO1\S to acl11cve pe~'feetl?n or. t1.nythll~g 
(,lose to It. Thr1'(' Is ILl WtWS tilr I'lsk that ILny cochficatlOll Will contllltl 
ill it. a.rnbignitips, llnintcii.clecl changcs in the.lfl.w, or r~'l'onrous policy 
judgments, ciLlwL' becau~e they were conSCIously !tl'l'lved at erJ'OIlr­
ously or because of inadvertence. 

vVr Lhink ho,y(,vCl', thn,t those. risks arc outweighed by the ad­
\'ttnt-agcs of pro('erding with the c'odifi('fl.tion. vYe think tl1!~t tl,1C' projeet 
shonld go allen.d. Thrl'e htls been an enormous fl,]llounL oJ rflort spent 
on it l)oth by thr Brown Commission fl.nd by thi::; subcommittrr, 
bv vttrions pllblk gl'Ollps, and we think that there [tL'e advantagcs 
t,() he llchievrd thn,t, ont\Yeigh the risks involved. 

FiL'st of all w(' think tllat auv of the thl'er bills thn.t havr been 
('onsi<lercd-tile Brown Commission bill, S. 1 or S. 1400-aehicvr It 

(,PI't.nin (lPsimble objectivr in trl'ms of mtionulizing the law nnd making 
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it 1ll0l'<' cohrrent twd tmderstttndlLhlr. Onr eX(l.mple is t11r :'.rplLl'lltioIl 
of the jmi:'.(1ictional bnsrs of li'ed('ml ('~iminu,l ~I1W from thr snl~s!fl.ntivr 
oiYensrs so W(' do not hfl.ve It whole :'.r1'1e:'. of ('1'111\('", the only (hflel't'nc(' 
in which is that thr1'e is t1 diffrl'ent, jurisclietionfl.l bfl.s('. ' 

Another ttr(,1L in which wr think that nll the hills would !tchirw 
sonw desirn,blp ('onsistrllC'e or coh(:l'ruce is ill the nrC!1 o~ sentrlleing, 
g['(t(1ing of ofYrnsp", whrl'c wr arrive at It S,Yst('Ul thll~ IS moro sy~­
trmntie morc understandablr tmel mon' cohen'nt. I tlunk tlUtt ('o(h­
fit't1tiol\ 'i:'. 111so clrsil'llblC' be('t\,u!')e it off('l's the opportunity, which is 
Itchiev('(l in varying degrers in thr thrr(' bills, of ('ffeeting appropriatr 
l'£'fol'llls and ('o'(lif'ying things that havr never bern codified in th£' 
PltSt, but perhfl.ps ShO~11d be. . ., ,. 

For cxmnplr, fl.ll of the l.nl\s ('ontfl.Ul for thr first tIme n,. g(\nrn~l 
{i'e(\f'l'Ill statute d0a1ing \vith nHempts, l'fl.thrl' (hn,n havmg tIn" 
t.rC!tt('d in tt piecrmeal fashion. vIT e think this is desimhl('. All hills 
ftttrmpt to codify the o.fl'en~r of ('ntr~pment thnt pr('~'ionsly ~1U(1 not 
1>ren codified n.nd ns to WhICh therc IS It great deal or confUSIOn nnd 
mnbiguit.y in thr c1r('id('d cuses. . . . .. 

So the snm llnd substn,ncc of it IS that we thmk that ca<hfiet1tlOn 
is It ;lcsil'fl.blr thing. We think it. shouM be clour with great carr and 
with fmther stuelv. 

One finnl adva.ntngc of the eodi!ien,tion is, beeunsr of its ('o11er(,ll(,(, 
!tad the sy;;temization of the eriminnl law, it provides a be'tl!.'!' bn.se 
on which 'to build in the futur£', I think it, would hr r(l.sier to per('('ivr 
tLl'rltS in which further reforms arr nr('('"Sl11'Y ltnd to devi"e them Wl1('l1 
vou hnvc It be't trl' mtiollalizecl and mo1'C coherent bnse from whi('h 
i () start. 

On(' further o'e11('1'tll ('ommen t; vV r havp Hot ut.trmptNl to 11rrivr 
ut n judgment ~r reeommell(btioll as ~() :vhich of the t111'r5' bills! is 
tlw l}('st.. We think thttt, they f\,re llll stillm tL stucly stngp, We thmk 
that rlteh of them is preferable to the oth('l'S in some resp('C't8, uud wr 
y\"onld hope that It final bill, if O!l<' is pnss('cl, would not be nny of 
t h(' existing hips, hut, tt fnrt.l1('r In11. that adopts tl10 hrst feat~lrrs of 
{,Iwh, perhaps 1ll some Ill'ca" aclopts jC'aiUl'rs better than fl.l1y of them. 

Thr only othcl' O'rneral ('ornrncn{. that [ 11[\,vr before I P1'o('('('(l to 
It discussion of s6~ll' particular points, Hnd. this pel'hfl.ps is no~ a 
tprribly importnnt ('omment, but. tlH' nHm~)('rmg systems, (hr se\'tIOn 
IHnnl)('ring systrHls, differ among the Inlls, and w(' Iltwe worked 
with t11rS(I bills now in sOlJlr detail ltnd wr lUlIst say that the nnm­
lWl'ing systl'm in S. 1 we find vcry di!fieult to work w~th. Fol' cxmnple, 
th('l'e exists n. s('l'tion l-1.A4(27), It. is bl'okrn down m a way that we 
think will hr WIT difficult to us(' and wr would 1>1'('f<'r tllp systol1l usecl 
pithcr in tho Bl'o\vn Commission proposttl 01' S. 1400. 

vVe are no t. 0'oh1O' to tlT to (1isellss all of the poin ts lllltclr in OUl' 

mtllrr thiek 1'rJ)or( But ,ve would likr to touch ht'ieHy on som!.' of 
those t Imt wc think arc the most :-\ip:nificant. And I will pro(,t't'<l in (l. 
l'fLthrr nonRystrll1ati<' fashion from point to point, from !'lome of th(' 
£'!tl'iicr e1mpters of tho bill, JURt to e!l'ttw attention to some of th('sr 
itf'll1s that we think are worth comment herr, 

Let mr Sfl.Y, hy the Wfl.Y, ber.orc I do tha.t., I think that 01~(' of th(' 
mol'll. important [LSpect::; of Uns program IS t11r vcry (,11rrful work 
necessary jnst fl.S n, nUliter of lu,wyel'-like <lmfting. Of <'O\11'sr, th(,1'e 
arr a lot of poliey dreisioll:'. tl111t. hlty(' [0 ,lw made and wnl'l'ant n lot 
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of, d~scussion, lu~d atten,tion, bn t ;vhen wc are rewriting tho \vho[r 
('nmmnl law It IS very important III our vi('w thn,t ('very section })(' 
lookc(! nt V('l'Y car('fll]]Y from the point of view of what 'it will menn 
wll<'n It, hC'c,om<:s Lho lttw of t!lC land, whothC'l' it will be undel'stlmdable 
or ,,;hether It wlll.l,mve ~ he efI('ets that people intend. 

111(' fin.;t. speclf,Ie pomt: Wo note that both ,s. 1 l1.nd ,s. 1400 hay(> 
tlb~ndoned the efforts that the Bruwn Commission bill made to try to 
~!;'lnw thr efft'('{s of presumptil)ns and the effects of burdt'll of proof. 
111(>1'0 ltl'(, It lot, of long soetions in the Brown Commission bill. ",;Yo 
Itpprc)\:C' (!f thn~ ttlmndonment. Wo think that tho sC'ctions in tIl(' Brown 
CornmlSSI?l~ bIll that were (It'opped off were [tlmost metaphysical 
:Ll1cl too <hffJ.rult to H1l<It'l'stanci, mul WC' think that. this is an nl'eli. that 
H p}'olmbly ImpossiblC' ~o codify C'ffectively. 

N ('xl" I elmw 'Ittt<'ntlOn to tho grounds of Federal j urisdietion, I 
nm ,suro you nrc Invnre thnt both S, 1 and S, 1400 tr); to define the 
val'lous,bases of th~ Federnl jurisdiction-interstate commerce, use of 
the ~n!Uls or the hke-;-and, then ,to maIm those j u!'isdictional bases 
IlppJIcabl~ to su~)stnnt1Vo o~enses lllsofnr as they seem appropriate, 

N o,'v, ~. 1 clcfllH'S-WC tlunk these nrc gencrnlly Pl'('tty well defined, 
but ~, 1 defines ns It ground of Feclernl jurisdiction 11. 1'eceiviuO' of 
[i'('<lt'ral~n!1nc~al Ilssistnn:e jll1'isdiction wliich makes cer.tain Fcr~rn.l 
slll:st,llntr;-T(\ offenses ltpphettblo where they oeeul' in eonneetion with 
In111~h~lgs OWIW<l hy Illl organization or It gove1'l1meut, 01' n, proO'rnrn 
1'('C?lvlllg F:clc:rn1, n.JlIUleial a,ssistanc(', The substantive offells~s to 
wJn~l~ that 1nrJ~(hetlOnnl Imse appli('s generaJ!y arc things like arSO)) , 
IllltiH'lOlIs 111lscl1lC'f nnd th(' like. 

vy (' llltv(' two pl'obl(,1l1s with thllL pIlrticultlr provision, First of all 
us !at· as w(' ('.o,n tell, the phrnM 'iF('deral flnal1cial mlsistn,Ilec" is not 
(.l('1m ('d, unci It sopms, to us, thl1t this is l~ serious defect, because it 
(Ol~l~l.nH'all. ttnytlllJlg \rom (hr(',ct; Fqder,ltl mtl of some kind to merely IL 

lax (.X(,I:nPtlOn, W~ th~llk that IS obJ('(~tlOnilble, first on the grounds of 
nm[np:l11t,y, W(' tlunk It is also probably objoctionlthJe on tJle grounds 
tlUlt It reaches too far, ' 
, SI.\Ould i~, r:all~T b(' IL Federal crime every time somebodY builds a 

1;l'e In It h~lll<lmg that mIL)' in S0]110 wlty indirectly b(' bellofitNI by th(' 
Ii ('(leml Government? ' 

1~'()1' (':mmple\ I S~lppose ('vory State government. gets FNlel'lt1 aieL 
,:-1honld (',V(,l'~r bmlcll11g owned by 11. 8tn,to gov(,I'llmont in whieh 11 

('l'l1,m~ of tins kmd o('rut's givo rise to n Fodernl pros('('ution? 
S(,Il!Ltol' HRUSKA. What is thnt seetion? 
:\'£1'. FAL~S. In S. 1 it ~s s('ction 1-lA4(58). 'J'hftt illustmtl's the 

problt'lm; W1tl~ the J\\:mbermg system in R, 1 . 
. Al~Ot.h(': pomt-tlm; also has to do with jurisdietion-in the (Jom-

1l.l1SSlO11 [nIl ~l1('re wa,s tit sOIl:e point wlmt we call piggyback jUl'j,;dic­
(wHltl prOVlSlOns, wlndl pl'ovl(led that where !1 erime, for exurnple like 
l1ll1l'c1rr, 'YIlS committed during the oommission of or in direct flight 
rl'(~m a el;tn(, us ~() :vh~eh. th(,l'e was IfedC'rn:l jurisdiction, th('re WOll1cl 
ttl>iO b(' I~ ed(,l'al }tH'lSdletlOll of Lhl1.t tidditlOnal crime. That is as I 
~uJ:, wns 111 til(' Brown Commission bill, section 201 (b). ' 

,:-ipnator I~It1!SI\A .. You nrc aWI1.r(', arc yon not, that. with regard to 
plggyblH'k J Ul'ls(hctlon t 11('1'(' luts bpon SOIl1£' modificu.tion of that. 
('OIlt'('P t? 

. Mr, IfALLS, I lUll not sure that I was. Wo noted in exnminino' the 
Inlls thl1(, w(' hnd befort' us that t11('1'o wa~ n, piggylmek l)rovisioll i~ tll(' 
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Brown C01llmi~sioll bill !lnd in ,s, 1400, but not in S. 1. Maybe 1h(,1'e 
has been :1, ehange. 

,sPllItt01' HUUSKA, Tho Assooilttion of ,state Attorneys Genoml mnde 
quitl' nn imposing ease ugainst it and t.h(,l'e has be(,1; It modHiention. 

Stnto yom objeetion; it should strengt.hen the position that We' hlLv(' 
t nkon by defining the problem flll'ther. 

:'lr. FALLS. I ltm not snre I know WIUit your moclifiel1tion is. "Wfo 
thought the piggyback provision was it good idea. 

"My next point is with respect to provisions in, I think nIl t,hre(' 
bills-the ~rown Commission, S. ~ and S. 14qO-·~vhi~'h ~ttempt to 
c1rfine the Cll'eumstances under wlnoh nn orgamzatlOn IS culpable for 
tho nets of its ng('nts. We found the provisions in the Brown Com­
mission bill to be confusing. Om reeommeudo.tion initially was thltt 
this sl~onld be, C~ts(' lu.~v ,mtl1C'l' t~lan being codified. W 0 read the eorre­
spondmg 12l'OVlSlOnS of S. 1 and S. 1400 and we have the snmo problem, 
lmd we shll feel tlUlt th(,l'(', ought not be an attempt to codify tlmt 
in finY of them . 
. U It ~s to b~ ('o(}iJied, we ltl'(, not satisfied wi th Lho provision;; of 

('1tlle1' S. 1 or S, 1400. 
St'nator HnusKA. Is tIm!. the provision tho.t imposed liability upon 

offic('I's of the corpomtion for llll ltets of their employe('s? 
,)'.fr, FAI:LS .. ~t goC's both Wlt~·S. Th('1'o nre sonte; provisions ([eltling 

~V1th the halnhty of tll(' orgamzntlOn, It ('orpomtlOn, for the acts of 
Its ngents, Then it. also purports to define the liu.bility of the aO'ent 
for the aets H1l1t h(' p('do1'ntH on behnlf of tho ('orpomfion. '" 

,s('nator HRUSKA. What. is your suggestion in that regard'? 
:Mr.lfAI .. U;. Th(' Hnggt'stion as to both provisions is that they not 

b(' ('odifie<i, that they b(' J('ft· for judicial developm('ut. • 
Senator HRUSKA. Thn.t would leave it pretty wid(' open for the 

(,Ol1l't, would it not? • 
Is it not desirn.ble to give some statutory struet1l1'e to t.his arCH, so 

that the e011l'ts and the l)('Ople who are gov.rrned hv the statute 
would hONe something to go by, ," 

~Ir. FALLS. T!la,t j.s 111:VI1Ys I~ hard ehoic(', Th(,1'e nre obviously 
nl'~ns wher(' eochficatlOn IS h('lpful. There nrc some areas where we 
llnnk th(' problems are such that. they Itl'e difiieult to d('fine in the 
statute and whel'(, th(' comts can handle tll(llll b('tter. vVo arc not 
Ilware th.at t.!1(\ courts 11lL,:"(' ('xpe['ienccd problems in this areli, nnd 
w(', p,erc(,lve III i~ll three l)l!l~ that ~here has been great difficulty in 
arrlvmg Itt It sUltabl(' clefimtlOn, whIch persultdes us at least so far 
that maybe the definition .. l problem is so difficult thu.t it ought t~ 
be ch'opped. For examplc, in S. 1400 there is one provision that talks 
a?Ol!t the organization being lin.ble for [wts of the agent in the COlll'SC' 
of Ins employme~lt. There is another provision IlS to the liabilii.y of 
the eorporatlOn 111 orcas where th(' agent aets in an area where lw 
l~as been given responsibility ancl whe1'o he is ncting for the corpol'lt­
tlOn's benefit,. 

Nowl I thn,t it is very diffirult for me to pC't'ceiYe tIl(' 
precise en thosp two llnd the cxtent to which tll('Y 
ove:dap . 

In that .. there is a proyision making the organization liable 
for th~ acts of the agent within the scope of his actual or apparent 
authorlty. I question whether tIl(' ol'gu.nization-snpposc the ol'ganiza-
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tion ha;; forbiddeJl the' age·nt to do.sollH'thing, bnt on tmditionnlngeJ1(Y 
('oncept;; he ha;; apparC'nt ltutllonty? 

Should tlw organiz!l.tion be criminally }'('sponsible? 
I guess we have two prob1ems. One-we get down to fL titth' mol'l' 

det.ail on this in om report-we think th(>1'(' \\l'e problems with tIl(' 
definitions tlUlt exi;;t. and w(' IHw(' remaining doubts that thi;; plll'­
(·ieultJ,r provision can b(' codified in nn ('[('ctive WHY. 

The next point to which I would like to speak" is OIl the quostioll 
of the defense of immnity. In our ol'iginall'eport we recommend('u and 
('ndorseu the pc.,;ition of th(' minority of the Brown Commission 
which took the view that insanity should not be a septlru.trly recognized 
drfrnsr. It should be a defense only in those circuJl1stn,nces where 
iL negate's It stlLte of mind that io.; an ('ssential clement of the offen:-;p. 
I think an example might be thltt which WtlS giv('l1 in the working 
IHtpers of where 11 fl)llow choked his wife to death, but tl10nght he 
was sqH('('%ing a ;1 em on , bC(,!1.use he WIlS so insane that h(' could not 
((' 11 the clifferell('e. 

There wOlllrl b£' no intent to kill Jweanse he wonld not know what 
h(' WitS doing in that :-;ens('. The minority of the Brown Commi:-;sion 
l'c'C'olllmended tlutt, that he tbe limit of the insanity defense. S. 1400 
hns takt'll thltt view, amI thn,t is the vicw that \ve t'ndol"'<'. There, 
of ('Olll'se, hllS lwell It lot written on thi:-; aDd l1 lot of (kl>at£' on it. 
J do not propose' to try to :mmmn.ri%e that h(,1'e. 

BuL I think th!1.t tbe various considerations and t1\(' balancing of 
th(,lll is ,wll o.;tat('tl at pages 248 to 254 of tlll' working pn,pcrs, nnd 
I think thn,t tho prineiPlL1 thrust of th£' argument th(']'e, ItS I su.y it 
dews 1>nlu,11('e the considerations, the' principal thrust of it is, if you 
lmve nn insanity defense beyond whnt. I have just describ(>(1, you 'get 
into nn eneUc:-;s !tnd not very helpful In r t aphy:-;ic III kind of dcbn.te 
whether n. num is l'Pspon:-;iblC'. And the suggestion was mac1(' there 
that, this is not. t.1w Wlty to go nbout this thing; that tht\t kind of 
dC'l)ll.te p;eb;; down to n,ngels daneing, on the head of n, pin, as to whether 
the man ~honld b(1 /fl'e~ponsible" 0]' not, The JJetter Wl1Y is not to 
trent it 11S n, srpnrale defense. ~ 

fn most of these ~itHatiol1s whe1'o the offense has boell committed 
wiLh the requisite intent then something has to be done with HlP 
individnn.l, the question hU'gely is, Whn,t should be <lone'? Should 
he lllLVe psychhttric treatment? Should he be incarcerated or what? 

Tho position t'll:ke!l in the working papers Ilnd by the minority of 
the Brown Commu;slOn was the better wny to denl with the problem is 
after cOllvietion, to then determine whnt is the best wily to denl with 
the problem. Tho question also arises in determining whether- the mun 
wns en.pablo of s.tanding trial oud so on. I guess the point that im­
pres-es mo most IS tho argument that the endless debate over wheth('l' 
amnn, as I SIlY, is jn the ethical, moral sense, "responsible", is one thllt 
is not, terribly helpful. It is n. diversion of psychilltric: and pel'hnps 
legnl ('fYort. 

Senn.tor HRUSKA. From yOUl' reading of S. 1400 in this regard, which 
you stttte tlULt you prefer, is it twe tho. t there is u. elnss' of CllHCS to 
which the insllnitv defense would not extend under S. 1400? 

Mr. FAl,!,S. 011: yes. 
Senator HUUS:KA'. 'I'hn'! does apply now? 
1h. FAI,L8. Yes. 
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~enntor lIn-GSKA. Those (,llses involving, for (\xampk ir1'esi:=;tib\p 
impn1:.;e? 

:"Ir. FALl,,,. rrhnt is cormcl. 
Of ('oUt'se, the ln.w may be somewhat unclear eyen if it is no! C'hnngrd. 

But the minol'it," of the Brown Commission llnd S. 1400, und tlwone 
we endorsed, ,vould unquestionably narrow the insnnity def(,Ils(' 
Itgain .... l what it would be 11nder existing linv, Imd thnJ i~ II ('on:,pions 
judgment. 

'1'11(' next point to \\,hie11 I would like to ~pcnk is the (pICc;(ion of (h(' 
PIltrnpment defense. All three of these hills attempt for the first time 
to eodif,- the defense of entn;,pment. It hns bcen codified, I und('r­
:-;tllnd, ir\ a number of Stutes. Tn this instance we think ('oelin('ation is 
n good iclelt btWIHlse there is ('ol1sidernble ambig\lity and ('onfUS10n in 
the (',11ses. That ambiguity SU'lDS in large part from the ('onfliet,ing 
views llS to whether really the ::)Urpose of ,the entrapment defeIi~e is to 
dis('()ul'itge the Government frol11 doing tlungs thnt it should not, do, or 
police ofIiein1s tlnd so on of doing thing" that they ought, not to do by 
the wav of setting up devices of entrapment, or whether the f()('us 
"houl<1 'be on the guilt or innoeenee of the partieular offrncler, whether 
you ~hould determine whether the circumstances. of the entrapment. 
and the circumstances of hi~ ('(Induct and baekgronncl nre such us to 
(~onell1cle that he WHs innocent of anything for which he should be 
punished. 

'rile Brown Commission took the view that the focus of th(' entrap­
ment defellf~e should be on whether there hus been n governmental 
impropriety, really. It should be treated in the same fnshioll us It 

eocreed confession. The questioll really Lo.; not whether the pat·ticu!tu· 
offender or defendant. is guilty (11' innocent" Once you find t1mt th(,1'e 
is a coerced eonfcsHion or conduct tHnounting to nn objediollnble 
('nLl'llpment, t,hat is. enough. 

~. 1400 nne! S. 1 both in olle WHY 01' another lean toward thr Oth,~l' 
view, that you should take into lwcouut and allow as a way the Goverll­
ltH'nt cnn avoid the entrapment, clnfense an investigation as to whethet· 
the defendant had n, predispoHitioll to commit the crime. 

vVe favor the view taken by the Brown Oommission for two rea­
sons. First of all, We think null 0.1'13 persuaded by the working pnpers 
th!Lt in this instance the proper foens should be whether the govern­
ment has been guilty of impropriety in the entrapment. 'I.'he principn\ 
purpose of the defense is to discourage law enforcement ofIicin1s 
from doing things like this. If it can be shown tllltt they did do them, 
then the entrn,pmeut defense should operate without 1l.l1 exhaustivr 
inquiry into the precise n.ttitiude'l of the defendant. 

The Heconcl rellson why we favor that vic'w is beca1tse once you gct 
into the total question of the defendant's p;'edisposition and whether 
he committed such crimes before, yon tend to turn the trial into an 
evr..luation of the defendant's attitudes and bn.ckgl'onud anel his 
~llilt; or innocence of other n.ntisocinl behavior, which we think is 
probfLbly inappropriate. As the working papers also point out, to the 
extent that predisposition to commit tlUlt ofl'ense will avoid the en­
t.rapment defense, it encourages law enforcement· officials to be lax 
irL their approach to this kind of problem thell you a1'0 denting with 
someone that hus committed crimes in the past. They figure tllllt they 
enn get away with er..trapment in t1 situation like that beMuse they 
cnn always say, well, oh, well, he has (IOIle it before. 

~ , 
1 

! 
1 
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The final point to which I wOl11d like to speak--
Mr. Smr:\IITT. I take it you do not consider predisposition as im­

material, but for policy reasons would eliminate it from consideration? 
Mr. FALLS. We agree with the Brown Commission approach in 

saying that it should be considered immaterial because to make it 
material, first of all, leaves a loophole in the entrapment defense 
which diminishes the desired ~mpact of discouraging improper con­
duct by law enforcement offiCIals. And second, because it opens up 
a very difficult line of inquiry when you get into the question of 
whether there was or was not a predisposition. 

So we would make it as a-well, the Brown Commission bill has 
language somethin~ like, that the entrapment would exist if a law 
enforcement official-and I cannot quote you exactly-had taken 
actions which might induce a person who had otherwise lawful 
inclinations to commit the crime. That is still a test that has nothing 
to do with this particular defendant. It is a question, looking at thE' 
law, it is an objective test. 

It is a question of looking at the law, at what the law enforcement 
official did, to see if it is the kind of thing that might be expected to 
make a heW abiding person to do something thut was unlawful. The 
kind of thing that we probably think is undesirable is to make the 
,wailability of the defense turn on a particular inquiry as to the dis­
position of the particular defendant. 

Ivlr. SU~I;IllTT. As I understand the majority rule in the Supreme 
Court cases, it is really a meshing of the two, is it; not? Don't the\' 
treut both predisposition and action of tho law enforcement officer 
I1S material to a determination of whether this pat'ticular individual 
had been enticed int·o committing It ('rime that he otherwise would 
not have committed? ' 

Ml'. FALLS. I am not sure whether this wili elarify the law or 
chango it. Maybe :Mr. Lawler will h!we some better feeling on I;hat. 

As I said, one reason fol' codifying this defense is t,hat. t.hero is 
some difference of views in the cases nnd there are cases that some­
times emphasize the predisposition ILncl sometimes look at it the 
other wn.y. This may affect u, change in the lltw. 

lVIr. SU~C\HTT. As I tinderstand the pl'oviRions in S. 1400 und 
porhaps S. 1 also l they are mainly direct(l(lll,t ('odifying the Supreme 
Cour!, majority opiniom; in this Itroa. ' , 

Is t11at accurato? 
;'1'11'. FALLS. I am noL certain. I do 110t, disngl'ee with vou. All I 

am saying, UR It mattor of polie~' we werE' persuaded by i~he idea t.hat 
whntev('r tho {'O\ll'!S hlwe sllid , predisposition of t,l1(' pnrt.ieulul' 
c!r('endnnL onght not to be It factor. 

:Mr. Sp:mnT'l'. VV Ollle! some of vow' problem be solved if VOll made' 
it a pretrial determination by Ole judge us n DlattrJ' of llnv, so thaI 
he could inquin\ into both sides? 

:\'[r. FAr,T,f;. T think thn,t. \yotlld be preferable. I do think {'hat. 
would be' prC'f<'l'Uble. Tha'! "'would help to meet. the probl(\m of thr 
kiJ?-d of inquiry one hns to get into to dotermine whether pl'('(lispORitioll 
OXlstR. 

It would not. meet the pdnt-nnd this is really 11 natout. quest.ion 
of policy-How importllnt is it to (lisslwc1e law enfol'crl1lC'nt, offir.ials 
from engnging in entrapment,? 
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If you think that is of overriding importance, ~s for oxu,mplo, ~he 
im ortance of dissuading law enforcement offimals. from coel'?mg 
co~fessions, then you w.ould say, I ~upp~se, ~et ~lS Just ma~e It ,a 
1 f nncll10t let the Judge or the Jury mqmre mto whethm thew ( e ense ,. , .. . . . t h . ta lt 
was a predisposition. I thmk It lS 11 questIon as .0 ow nnpor 1 

that is. 1 rI'} 1 f t Mr. SUi\L\lIT'I'. There are tw.o values wre. 10 a:v en orcomen 
officer's job is also to solvc crlmCR n,nd to URC offectlve, as wen as 
appropriate, methods to do so. .' . . 

Ivlr. FALLS. None of these questIOns ~l.e eas)'. 
Mr. SUMi'l/ITT. If we are always cl'ltlCal of the law enf0.rcem~nt 

officer sometimes we lose sight of the f~ct that yon are dealmg WIth 
some serious cl'iminalR too, such as herom J?uRhers. r • 

IvIr. FALLS. AR I say, these are value Judgments. ro the extoT?-t 
that you have a very broad entrapment defense, sO.me peop~e Wlll 
go free who ought not to have !!>,one free. That IS the kmd of 
balancing that we are constantly clomg. 

Mr. SUMMITT. Thank you. . '. 
:Mr. FAI"LS. The other matter I want to comme~lt on IS on the matt.e,l 

of cons iracy. We have a number of comments m our report on ~}n~. 
The ~ommission bill, the Brown Commission bill, would hav:e ehm;­

tlttted the so-called Pinkerton rule that a party to a conRplra~?r l~ 
O'uilty of fill crimes committed by any other party to ~he consplI~c) 
~hich are roaRonably foreseeable. ? 1 does !lot contam any spemfie 
proviRion on the point. S. 1400 cochfies the PmkertoIl; rule. . 
A~ we indicated in the previous report, we ~gree WIth the applO~ch 

of the Brown Commisf'ion in Itbolishing the Pl11k~rton ru1<': We thl11~ 
thllt it sweeps too wielc!ly in making people resp.onsIb]~ for Cl'lm~R ~vhel~ 
t.hev do not have the kind or degree of culJ?ablhty wlndl w.e tlunk the) 
oua:ht, to have in 01'de1: to be held reRponslble for those CrImes. b 

Second, in our o~;.ginfil report,. we ur~ed t~at the pres~n~.law i~ 
C'llllllO'ecl by nnrrOWl!1O' the conspIracy, the offense of CO!U,PlIllC:Y, 
nnotl~el' way. None otthe billR, neither t~e Brown COl?mIs~H~n bIll or 
S. I 0]' S. l400, has adopted the ~mggest1on and we l'elterute It. 

The kind of language thn.t we Ruggestecl that we. thou~ht ou.ghl 
(0 be incorporated. would require for. a ~ol'son~ to be gmlty of ~~e. Cl'lme 
of conspiracy that he take or. commlt. IUJ?self to take some sl,..,mfic~l~ 
!lct in furtherance of it COnSpll'tley, that It not be enough that mele y 
he is a part of a conspirn.torinl group and thfl;t sOJ?ebocly tukes an 
overt aet, but that he either t.akeR .01' commIts ,lnmRelf to ~~ke it 

significu.nt step. Aguin, it is II questlOn of .the kmd and degree of 
(~ltlpability th.ftt ongJ1t to be necessary to pumsh It person for what can 
br tL very serIOUS cnme. . 

That 11.nishes the comments 1 hltVC. Ivlr. IJuwler IS prep~l'ed t~ com­
ml'l1t on the provisions which define the various substantIve ofl'e~ses. 
l have gOD<' through what were chapters. 1 t~u'oug~ 7 and I? of. th~ 
Brown Commission bill, nnd ~vIi-. LIHVlel' WIll <11re9t Imnself t<,> s~ctlOns 
11 through IH, T helil've, ngain hitting just. Home of the more slgmfieant 

points. . t 1 - tt t d lvII'. LAwr,ER. As stuted by 1\11'. Falls, t.he c~mmltee l~S l~ ~mp e 
It s('eticn by Reclion anulysis of the proposed bInS, and the eXIstmg law 
in oUt' written report, which iR It rather lengthy rep,ort. We huv~ nt 
tilll('S C'xpressrd n prC'ferenC'r for one or Illlot.her sectIOn of the vnrI011s 

---- ------_ ........ '-------- I 
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proposed bills, and nt other times we have merely indicated problems 
which we think exist in the entire area. 

Unfortunately, this type of compul'ativc unalysis of four different 
sections does not lend itself very easily to an ornl presentation. I 
know that during the committee meetings when a subcommittee would 
report on a particulnr section and t11ey would attempt to indicllte the 
distinctions between the various bills, it WIlS very diffi~ult to fo1low 
at times unless you had the three bill" open before you nnd yon could 
compure the langunge of the variolls bills. So that in dealing with these 
ch~ptel's, that i", 11 through 18, we would rely primarily upon our 
wl'ltten report. 

I will pick out certuin sections which the committee feels, or thut 
I feel, deserve some additiono.l comm,ent. 

In chapter 11 itself, I would direct myself first to the section Oll 

treason. The committee has expressed il preference for the Brown 
bill. We have expressed tho.t preference because the Brown bill limits 
itself more than the other bills, und it. limits the ofl'ense of treason 
by applying only to nationals of the United Stlltes; second, to times 
when the United Stlltes is engaged in in ternationul war; (tnd third, 
to pnrticipation in or fllcilitation of milito.ry activity to aid the enemy 
or to obstrucl the victory of the United Stntes. We feel that that 
pnrticular langnage is pl'efemblr to the language chosen by the other 
sections. 

But. within ('ven the Brown bill we would strongly recommend 
that. thrre be u. statutory definition of the term war. It is tl term that: is 
used within those seetions, and we think that in l1pplying the section 
for treuson in n criminal triaL in light of the seriolls pennlties involved, 
n statutory definition of the tt'rm war would be quitr hrlpful. 

Next, in denling--
:\'11', SUi\Ii\II'rT. EXC\ISe nl(', 

. Do J;ou have uny suggestions us to what the rOlltN1!'. of that, defini­
tIOn mIght be? 

:'111'. Iii\. WI,ER. vVe hnve not suggested tt pnrticuJur definition. It 
was discussed nL a committee mreting, nnd it wns drnl' thilt we wr1'(, 
going to lmve somr diffieulty in dcfining tIl(' CXltet con('.cpt of Wo.1'. 

:\JI'. SUl\fi\U'l'1'. Previously in relation to something else yon suggested 
thaI, heeulisc the Hl'(lU wn~ so complex it could not br logicully eodified, 
w(' should tl1el'efOl'(I }('Ilve it llndeflJ}ed nncl let the (!OUl'ts give it 
c'ont(lni, on u case-bY-Cllse bllSis. . 

Why doe~ not th;\t ~am(' principl(, npply hel'(\,? 
:\11'. h"rI,ER. I brli('Yp in thr Pilst ,\'(' poinlrcl out various eOllsider­

nlions whieh should 1)(' taken into IlCCOHllt in defining It term such ns 
wnr. And perhaps th(l end result will be that you will find thnt it is 
so difHC'lll t lhn!. is it. going to hnv(' to b(' defiupc1 by t b(' COl1l'ls. 

1 will u('knowledg(' n ('(,1't niu--- I wO\lld not sny ineonsis\('lleY, but 
in :\[1', Fulls' r('mlu:ks IlP hus suggested kaving to I he ('ollrls ('Ntain 
nreus rullH'r thun attempting to' codify, HpI'r we nre illdic'lltillg thnt 
H statutory dpflnition would I)(' helpful. 

I think lhut the mni11 ]'('aSOll for tlH' sllggpstion wus that, hecnllsP 
of sever(l p('nnlties tbn t. we nr(' dealing wit h in the se('lion on {remmn, 
thnl lht' ('ode should (l<'{hw ex(\(',tlv what is llleant bv war in d('[tling 
with this seC'lion. 'Yr do llot huve' a Pl'o[)ospd definition: pel'hnps wc' 
c'nn address ollrsplvps to that pl'ohlpll1. 
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1\11'. ::lUJ\li\lI'l'T. I wonder if the CUlpability stilndard for the defensr 
would not help you. If you had~? "know" that the conduct was engaged 
in in u time of "war," and If the Government hu.d to prove that 
knowledgc, would not that solve your problem? 

111'. LAWLER. It would eertuinly resolve one of the rnnill objeetiolls. 
I think what the committee hud in mind were varions situtations 

thut. have existed within the last 10 years where there hllS been con­
flict but there hus been no deelu.red war !llld the ehllnees of thtlt type 
of situation repeating itself ngaiu. 

With respect to the equivalent of the ::lmith Art, that is the advo­
eucy of insurrection, the committec was disturbed by the lul1guilge 
chosen by S. 1400, whieh proscribes, [lmonp: ot.her things, incitement 
of conduct which then or at some future time would facilitate the 
oV<'rthrow of the United Stutes. 

This Junguage appenrs to be desip:ned to dilute the test of clear ltnd 
present da'nger test thitt is eon tained in various C!lse~. IN e do not 
lll'prOVe of the language of S. 1400, and we consider it of dubiolls 
constitutionality, to the extent thnt it may affect. those existing cases. 

'Mr. 1IAPVIN. If the dear lmel present du.nger test were of clenr 
constitutional dimension, would it not be read into the statlltp 
llnYWilY? 

~fr. 'LAWLEH. If it were, then, it might result in the unconstitll­
tionality of it section that tries to dilute that. standard. If we ucknowl­
edp:e that as the prevailing standard, to pass H, section that. conto.ins 
lnngunge that woulclatternpt to chu.nge it would be ineffective. 

This is an nrell in which the committee has some rather strong 
i'ee1inp:s, arens of free speeeh und legitimate advocacy. We think withii1 
t11('se Dnrticulllr sections the language should be very co.refully dmfted 
so thut criminal statutes do not lin1it or chi1l the right of free spN'ell 
of VllriOUS individuals . 

Agnin within this su.me section, the working papers of the Brown 
COIllmission have suggested that an nttempt to cOIllm.it advoclley 
would not be n. m'ime unless II sub::;tnutive ofl'en::;e of prohibited advo­
(,IWX netuo.l\y occurred. To that. extent, f). I, we feel, is prefemblC' 
becllUse it. climinntcs attempts or solicitation within these pnrtienlar 
spetions. 

We have coneiudcd Ollr ilnnlysis of this pnrtirlllnr section by indicnt­
ing thnt we feel that the Brown Commission bill and the S. 1 version 
art' prefemble to tl1C ::::.. 1400 se('.tion, hut ngnin urge that clll'rful COll­
si<lpmtion 1)(' given to th(' wording of any seetion which deals with 
mnking crimittul any type of ntl vocncy. ' 

In dL'nlinp: wilh till' section Oil the lllisusp 0[' nlltioHnl drfellSl' nncl 
dnssif1<'d information, sp('eifl.eldly t huL seetiOIl t,hat dellls with dis­
dosing elnssi!ircl information, it is our eOllcillsioll that. the langungp 
('tmtaill('d in S. 1 is mor(' earefnlly dl'aftl'd ttud prcfprnhlt' to t 11(' ollll'l' 
(wo sec'lions. "Ye hltYC ll1tttLP It suggestion in this pUl'tienittl' Ul'r!t that 
n drft'nse of impropPl' cdnssifiealiol1 b(' ndd('tL ItS nn uffirrnatiYC' de'ft'nse 
ill this SP('.ti011. "Vo Itl'(' ltwnrp of tIll' problellls inhpl'pnt in erPlttin; It 

clefeDsP of improprr elnssilieation Its it rplntps to needs Hud t.he h'giti­
mate eOll('ern of the Go\'('rnment to protp('( dttssilipd informtttion, 
('Yell ttl. n pnblie trinl. . 

vYp think thal nny SHell dd'ellst' or the lnllguagp of it would lawe to 
b(, enrefully dl'ufU'd. IIm\'(','('r, WP do 1'('('1 tlutt. It defPllsO of impl'OI)('l' 
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nlaRsification should be comlidered and should be paRsed to novel' this 
particular flection. 

:Nrr. SU:\l!1l1T'r. h thn,t section 1124 in S. 1400? 
Mr. LAWLER. I believe it is section 1122. 
Mr. SUi\ll\IITT. Thank you. 
1'1'11'. LAWLER. Skipping to chapter 14 which denls with the Internnl 

Revenue sections, the three proposed bills hnve reworded the langunge 
now contained in the tax evasion sections. Various commentators for 
tax reviews have indicated that the ltmguage of these sections might 
be interpreted by the court as weakening the standard that would 
have to be proven before someone might be convicted of tax evasion. 
Specifically, they indicated that the removal of the word "willfully" 
['rom those sections might be construed itS creating a new standard. 

We therefore, have recommended that the term Ilwi1lfully" be 
induclecl in any section that deals with tax evasion, 

In addition; the ll?-w, as it pres~ntly exists! requires that the. G~v­
rrnment must establIsh a substantli11 tax deficlCncy before a convICtIOn 
for tax evasion would lie. Again, we would recommend that that, 
particular standard be include'il in any tax evasion section. We t,11ink 
that there should be a. requirement that a substantial tax deficiency 
exiHt before Homeone be convicted of a felony in the Federal court. 

As to the punishment, we have previonsly indicated that we prefer 
one penalty for ~ax evaHion. And to .that extent, S. 1400 contn.inH or 
followH that partiCular recommendatIOn ancl ereates or makeH all tflX 
evm;iom; class D felonies, and we approve of that partieular approltch 
to penalties for tax eYasion,. . .,' 

lVIr. SU:\[:\IITT. The culpablhty standards defined m chapter .3 of tIns 
bill are limited to four terms. 

How would yon define "willfully" in this context? 
What kind of content would you give to the word t\vilIfully"? 
~Ir. LAWLER. I do not know if I can paraphrase it right now. Most 

of the criminal sections as thev now exist include I'willfully." There 
is a sLandard charge which is given by the court as to what t'willfully" 
moans. I think it would be our view that that standard charge be 
fo110'\'0<1. And the committee would be gllll! to provide a definition of 
",villC\llly/' if that wottlcl he of some ll<?lp. But I think the shmdard 
drfinition of Ilwillfully'! would prevail. 

·~vlr. SU;\D1I'l'T. Muybe if yOU would submit a definition for us to 
look n.t. " 

1\111'. 11AHVIN. You say a deficiency should be an element of the 
defrllse'? ' . 

1[1'. LA,yuEH. As the law presently exists, no tax eonviction may 
result unlrss 111<'1'0 is n, showing of a substantial tax deficiency. That, is 
nn clement now that the Government must establish at t.ria1. We 
b£'lieV(' that that sho.uld br contained in any criminal section dealing 
with tax CVllSioll, tIl(' requirement, that ther£:) is i\ substantial tax 
defiricncy. 

l'vfl'. ~L\H,VIN. Coneeptll!dly, isn't that approach ineonsistent with 
the a( tempt provisions which would codify the law of attempt and 
would apply tbrougllOut th(l coele? Uncler the law of nttempt, a person 
is ('rimhHtll~' linbl(l if he intends to l'ngage in certain prohibited condu.ct 
lmd clol'>l C'ngagc in some eonduet but for one re~son or another, fads 
(0 ('onSl1lll111nt(l th(l off(lnse. 'rltlw all exalllple III n. tux fraud casr. 

! ' 
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Suppos£' the person intends to deprive the Government of certilin tltX 
moneys that he thinks he owes uncl HIes his return with tlutt intent., 
Howe'ver, he makes It mistake in failing to remember that he coulc! 
have carried over certain losses or eould have taken eertain. deductions. 
As it result, although he intended to defraud the Government and did 
eVC'l'ything he eould to do so, there is, in fact, no tax defieienc,\". 

~fy question is (.his: If he intended to defraud the Government in 
not I~Hn~ing taxes, but, in faet, he docs not owe it deficiency, should he 
nevertheless he subject to conviction for I\ttempt to evade taxrs'? 

):11'. LAWIJER. We think thnt would be covered by other sections; 
that iH n. false statement ill n. ret.u1'll is ulso a crimc. It nan be coverrcl 
in that tyPC of section. 

For fL tax evasion conviction itself, we think there should be II sub­
stnnti!ll (ax d<,ficiellcy. Other than that, it Ci).n be handled in different 
sections ,'lith, perhaps, different pClllllties. 

Turnin~ to chapter 16--
IVIr. FALJJS, I might point Ollt in that, us I read in S. 1, vou sec in 

the tnx evnsion pro'vision which is graded from u, Glass B to n, class D 
felony, that would require that. there br due and owing a substantial 
tux liability. But disregarding I\, tax obligation, which is 1\ clttss D 
felony, docs not havc that clement 

~Ir. LAiYI,ER. In chapi(lr IG, dealing with kidnapin~, both S. 1400 
and S. 1 <~ontain nn ndditional gl'!l<i<, of crim0. Tlmt is, they dhltinguish 
bet ween It kidnaping whet'e Lhr victim is released alivo but with 
s<'1'io\1s inj1t1·~· from a kidnaping wh('l'c n. victim is rclNlsed \lnhnl'med. 
W r think that is n helpful distinction, und we approve of t.he inclusion 
of t.he nddiiionlli grncle within both of those sections. 

Also, with respect to jurisdietioll, 8. 1, unlike the othet' two drafts, 
provides for li'ederal juriHdiction OVCl' kidnaping where t.he mails ar<.' 
Ilsed in fUl'th('l'unee of the crime. vYe approve of the broadening buse 
for the jurh,diction of kidnaping. We suggc~t in our report. the in­
rl ttsion in the kic1nnping section of language similar to tlutt p]'esently 
('ontnined in the security sections fol' giving F<.'deral jurisdiction over 
kidnaping. That is Innguuge equiv!1lent to, "by the use of uny means 
or inst.rnmentalities of transportation or communication in interstate 
<'OlHlllC'ree, or by \lse of the mni!." . 

In other words, ,ve think that the C1'irne of kidnaping, which is 
eleurly a serious on<.', should contuin within it the broadest possible 
jurisdictional bnse, because we think there is an overriding considera­
tion lor allowing the Federal GOY<'l'llment, for investigative purposes, 
and also for prosecution, to beeome involved in kidnaping. 

Again) we approve of the approach of S. 1, and we suggest even 
going beyond the terms of S. 1 for providing a broad jurisdictional 
b"lse for the crime of kidnaping. 

rvIr. SnlllIl'r'r. The time limit for the li'BI getting into the CIlHe is 
not suffieienl~ to cover that? 

Mr. L',WLER. The time limit for the FBI, as I understand it, 
mere1;): relates. to getting them into the investigati~ll. 'rhere really,is 
no loglcal baSIS for the 24- or 48-hour rule. 'rhere 1S no reason for It. 

. If the FBI is going to get involved, it seems to me they should get, 
involved immediately. H broadening the jurisdictional base would do 
thllt, we are in favor of it. 

~ 
11 

I,) 

( 

IJ 
ji' 
!-

I 



i 

7686 

With respect to chapter 17, the mail frau~l provi~ions, both S. 1 
and S. :1.400 enlarge npon. the Brown ~OlmmsslOn In11 IlS far as tl10 
typc of conduct which is covel'~c1.by m.mt fraud. We appro:e.of tha~. 
·We were critical of the COD1ll1lSSlOn.blll because we thought that It, 
1mdulv l'estrictecl the concept of mml fraud to larceIlJ;' . 

11e1nb81's of the committee have found that the 111[111 fraud .sectlOn 
has been very hclVful us fur as p~'otecting .const1,~ners ~lld D;llowmg law 
en.forcement officlOJs to become mvolvcd 1ll vallo us sl~ua~lOns. 

Of the two sections, the committee hus founel tll,ut b. lIS prefer~blo 
because by its ter111S it covers one who either cleVIses or engages III f: 
scheme of fraud, whereas S. 1400 only seems to covel' ono who han 
actllallv d.:vised t11e schemo. 

r~ acIdiiioD from a practical point of view, we aJ)prove of the COI:~ 
copt that mul'tiple mailings may be hunclled, as a smgle o~ense. 4-? 1~ 
is presently handled now 1ll the Federal COUl ts, each ReP.nIute n:ml.m:­
constitutes t1 separute offense, and thut ullows for multlCount mcl1ct­
ments, which sometil11e~ may be useful for the Fedc:ra\ G~v~rn:ment. 
As n, pructicnl matter, It reully mukl~s no sense. GenCI all.\ , It IS one 
scheme, und a certain number of letters ~re sent out. ,'liVe npprov~ of 
the concept of hundling that as a singh' offense rather tllrtn as multlple 
offenses with various mailings. . l' 

Again, hl scction 17, aclclressi,ng my?C:'lf to t~le t~l(:'f~ ?f l'ocore s 
sections, which clenl not~ only wIth ~hcr~ but, wl,th IccclVmg stole~ 
property, we have founclm onr analysIS of the sectlons. that the, dcfim 
tions of theft nnd property ure very bT0acl. As ml oXI.~.mplc, S: 1400 
defines property as including intellectual property (mel m~Ol'matl~m. 

One of the WfiyS in which it would app~ar that thIS par~lcnlal' 
section cnn be used as it is IH'esel1tly COl:U;~ltuted would. be. 111, the 
prosecution of newspapers or reporters l'ecelYmg p~pC1's qr mtelle(.t~U1.1 
property or information. vVe are concerned that tlm,: partlcular .set'tlOll 
in the theft section be nsed as a form of censor8l11p or thu.t It l~tlV(, 
chillinO' effect on the pu blicntion of various ?-ocuments. W? cons~cler 
this tt:be a very sensitive firen, nnd we questIon whether tIns partlCu­
luI' subject-that is, the possible prosecution of l'eportem or llewspfipers 
for receipt 01' publi,eation of yari01.lS documents-shoulcl be l~andlc;cl 
simply ·within the theft sectIons, or whether they be c?1~ta1l1ecl m 
other sections which really devote themselves to the semntlve naturp 
of this t,ype of problem.. .' . . 'ti 

In chfipter .18, W(; l;i1ve preYlOusly to.~cen poh?J:" pmntlO~s W1 1 
respect to vanons crumnn.l sectlOns contamed thmc1l1, und ,\ e l~av~ 
reviewed both S. 1 and S. 1400, and we adhere to our conclusIOnn 
rea('hed in the: ol'iginn.l report. ."1 • ,,' 

That is, With respect to fireurms, we support the Com?-lU;slOll 
majority in the view t.hn.t Congress should ~an the P!OcluctlOn. uncI 
posSeS~ii).ll of or tr~ffiddng it;. lU1,nclgUl~s, wI~h ee;tull: exceptlO.n~ 
And w(', also <1U('st1011. the \\'l~dom of. lIl~luclmg Ii eclmlll gamblmt"' 
s('ctiom; find seetions deltling WIth llrostltutlOn. . . 

With respect to gumbling, I should state I was a mcmb~r of the 
minorit,y position which stated that n.s lonf-l{ as there were gom~ to ~1 
State gamblinO' sections, it, seemed to maKe sense thut the l' edel a 
Goverlll11ent n.~sist the :States in the enforcement of .those laws. J say 
thn.t in the anticipation of some cp.testion on the subJect. ,,' . 

Those generally would be the comments that we would hal e 'nth 
t'('speet to chapters 11 through 1H. 

.. 
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If there are any ndclitional questions, or if it is felt tho.t we might. 
be helpful in SUbmitting some additional documents 01' analysis, 
obviously, we will be happy to do so. 

Mr. FALLS. J would like to conclu .. le then with u. few comments on 
the sentencing provisions. I will be brief. 

In general, we approve of the efforts of all three bills to bring 
uniforlnity to sentencing structure. We approve of the classification 
of offenses by grade and the effort made to make more consistent 
and to level out the sentencing limit. 

We do have some criticisms, however, of some of the provisions in 
the sentencing area. First, of all, we believe that the recent trend 
toward liberal use of probationary sentencing 01' the grnnting of 
parole is commendable. Enough is now known about the ineffective­
ness and sometimes the counterproductiyeness of incnrcemtion to 
conclude that out-of-prison efforts to direct and correct offenders 
should be encouraged. For this reason, we prefer the Brown Com­
mission approach in this area, because the Commission, in efrect, 
in its bill created fi preference for dispositions that did noli involve a 
prison sentence. It estublished a series of findings t.hat should be 
made in order for there to be fi prison sentence imposed. 

S. 1400 goes the othel' way. It creates a presmnpt,ion in favor of 
unprisollment and says that there should be probation only if certuin 
requirements are met. And S. 1. sort of stands in the middle by saying 
that ~ertain things should be tuken into account but without seeming 
to create a predisposition either way. 

The intent of the Brown Commission bill that was indicfitcd, 1 
think, in the working papers or in the comment was to discoul'I1ge the 
automatic imposition of prison sentences and to require that the court 
really mandate or provide for a prison sentence after eOllcludmg 
that, it was the necessary and appropriate thing to do. We belieye 
that the approach taken in the Brown Commission bill is better, and 
we would recommend that it. be adopted. 

We think that all three bills fail to do something that badly needs 
doing in the probation and parole fields. This m!ty he something 
more appropriateJy done in the Federal Rules of Uriminnl Procedure, 
and it i$ something that, in act, may be under study in that. COllllPl'­

tion. But we think that the pl'oeedm:es and processes of probation ti. .. 
parole should be systematized and should be defined. 

We think that some kind of minimum due process stmldard should 
be employed, including the right to counsel, the right to a hearing, ilnd 
un appellate view in areas of this kind, in view of the importance of 
the decisions thnt are made in that area. 

The next point; we disfipprove (If the provisions for mandatory 
minimum s6ntellc.ing in S. 1400. There nre no compuro.ble provisions 
in the Brown Commission bill or in S. 1. This is something that is 
discussed, we think, l'u,ther efl'ectively in the working papers l1,t pages 
1251 to 1258. 

It is there pointed out that the iden of mandatory minimums hus 
been much criticized by the American Bar Association, the AmericHn 
Law Institute, judges and prosecutors, on the bnsis that it takes uway 
from the eourt, and the prosecutor for thnt matter) the· discretion. 
that they think appropJ'iate ill connection with probation. find parole. 
Beyond that, nUlclatol'Y minimums have historically been subverted 
or circumvented merely hy having the prosecutor usc 11 different charge 
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to which the mcmdatol'Y minimum is not, applicable, ~ometimes by 
subterfugo and sometimes by ('harging n crime of 'which the dcfoudant. 
is not guilty, . lb' III 

The next point, und this is something on wlll~ 1, 0 Vl?US .y, )00 \:5 
could be written or one could speak for n long tune, wInch I do not 
propose to clo-\v? .oppose tl~e death penalty. A,nc1 we,. thcl'cfo,re 
hPPl'OVC of the POs,lt.lOn taken l,n the Brown OommlsslOn bIll n,nd (hs­
aprn'ove of the posltlOns taken 1ll S. 1 nnd S. 1400, 

\'Yo took this posit~on in our .origin~lreport. As ~ say, books can 
be and have been wntten on tIns subject. I would like to make two 
points. . , 1 t tl 

First. of all, we havc scen no persuasive eVH ence t? suppor 1(' 

proposition that the death penalty 111,s been an e~ectlVe dete~l'cn~" 
purticulrtrly when we l'ccogn~ze tha~ many of the. Cl'1l;1eS for wl:~ch ~t 
has been imposed ure of a kUld whtch nre ,essentlull~ no~ doteuahh, 
erime's commiUcd in moments of pa;lsion, lllnef;s or tho 1,lke. And We' 
hav(l so en no ovi<lenc(' that persuades us that tl,lO morutOl'lum o:"cr thr 
past 7 yra1's has pl'o~i<1od a!1Y basis for clumgmg that ~~nclml1?n .. 

This lack of nln' flrm eVHlence to ,mpport the detenent c.f[ec~, of 
the death penalt,\",' i.n the light of, we thin~\:, the npt. ehuractel'lZu,tlOn: 
in the Furman ease, f01 example, as to the l~npact of the (\eath penalty, 
r think .Tustice BI'C'nnall describrd it as nmqurly degrndlllg t~ l~llmfl.n 
<lignit~>i Justice S~ewnrt" tJHtt, it,is the dep:rndaLi0;t, of all t.l1!~t lS ]~,~ur 
concept of Inlln~ll1ty, It IS ,tho kmd of Hung that 18 n.n emotlOnu,11HSlIe 
and so 011. Om Judgment m that. thcl'C' ,Rhould be no death penalty, 

\Ve think that there is serious qnestlOll whether nny ?f these th1'rr 
bills would meet. the Htfl.ndards of the 8up,rome Court. 1~ Furman v, 
Geol'qia, Those Btnndar<1s a1'O obviously dlm,Cl~lt to dlstll,l from thr 
man,r opinions in that case, ttptU't from tho Opllll?llS of the Judges t!lat 
tholif!;ht thnt it should be in all eventR and nn ll1stances 11llCOnstltu­
tiomll. 'rlw opinions of the other judge~ t~1ttt."went. to make. up ~hr 
HUl.jority have b~en ~nd c,an he r?ad a~ l.ndlC(l~lllg thn.t any fntuat~o.~ 
in which thero IS dlSCl'rtlOnary lInpmntlOll of the death pellalty IH 
unconstitutionlll. 

While nll three of thesr b111s to n, greater 01' it leRser ext~nt t.ry to hty 
dow'll. guidelines, to make. clenl' tlH.', eh'('.ul11stn?-ees in \~luel\ ~he deay1 
penulty will be lmposed l It ttpp~al':3 to he tt vIl'tnnlly lmpos~Ibl~ task. 
And each of thrm 1e'avf's con~nderable roo~ for the tlpph('.nbon ?f 
standards that arc inherently vngue. 80 w~ thmk th!lt ~one ?f them 1,S 

Iike1r to meet the t~st of Furman v. Ge.orgla) ll1ul tl:cl'e IS sep~;~s .:luefi 
Hon whether any bIn, nny workable bl~l, ~fl,n be dl!lfte~t ~vnlt\lt "vo,u,c 
n1('et. the stnndltrds of [i'1(.l'man v, Georgla l Just, because,lt IS so (hffic.l~l t 
to identify in advlln('C' by it clellr definition fl, set, of CU'C.UlUst.o.nces 1Il 

whie'l the (lelLth pennI ty will always he appropl'lat?, . 
Tho final cotnmont is with resped to ~ppell!lt,(:' l'CVI0:V of ;"enlon?m.g, 

W(' think there shou1d be nppelhlte l'eVIQW of \~entencmg, ~he Brown 
('ommi~sion bill proposed suc.h u. provisioll but did l~ot detml. the sup­
porting provisions which would Ill!lkc fl;ppellate l'cV1.ow.mcll.mngful. , 

\Vo think in ol'der for !LpprlbLte reVIeW to be effec,ttve th!lt thele 
should be !1. l'('(lttirrment of 11 stl1tem01:'.t by the sentenclllf!; court ,of ,th~ 
bnseH (tn<l l'rfisonS for the sentence, WIthout that, tho I1ppella,te Ie,vlC\\ 
emml1t, ho efff'ctive. 
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S. 1400 hus no [ll'ovi,;ioH /'01' nppel1nl(' rcvipw of sen I (,lIC'ing, nncl 
,'-i. 1 I)J'ovid('s for npprlln(p l'cvipw only in wl'y limilrcl cil'(,tlll1s(aner;;, 
I11<\('('d, the provisiolls nl'p s\ls('C'ptiblr of tllr intrJ'pJ'etntioll thtll 
il l'pnlh- did not intt'lHI to broaden \11(' S('01)(' of apprlla[r 1'('"i('\\' 
much l)(ly01 l(\ \,'hut tilr eomls luwr lllt'elld~- bren willing (0 do. So 
thnt w(' would urgr thnt thr1'r be nppplllttr l'rvipw of sPJ)IC'ltcing 
nncl (hn t j( [)(' il11 pI rl1l rll teel by pt'ovi;;iollS ('OlH'rrning finding;; in 
suppol't or tl](' sentence tlml iVOll1c1 make I'rvirw dT'rctivC'. ' 

:"lr. SU:\l:'llI'r'r. \Vot1ld ~-()t\ have SOInr provision in tlw s('hemr 
or ttll fLppC'llntC' rrvi('w of s('ll(rtleing for thr GOV('l'nmrllt to appt'nl 
nil iltad('quntc sentrlH'C'? 

),11', FAT,LS. Thnt is not ;;oJllC'lhing 011 which tIl(' C'oHlllli((re ns It 
",holt' lin..; mlt(\(' It l'(,(~ol11mE'ndn,tioll, vYr do not think-this is a 
('rlntr(\ qll(':,tion; it is not <lh'petly responsivE'. \Ve do not think Ihat 
Wllt'll 11\(' drfencl!lnt appeals on (he sC'nlenee that thc ('omt should 
1)(' f1'r(' to ILwnnl II hellvirr senl(,l1('r, brcntlso WC' think that would 
dett'I' SHell npp('nls, 

Fl'flllkh-, I do not think (hat we huyr ]'rlllh- ('ome (0 n ('ouciusion 
n~ to \\'11('(hr1' thr GOYr1'l1l11ent should b(' alil(' to nppt'al un illadr­
qnn,tt' senten('e. But. we 'V0111d be happy if you would wnDt to I'r­
qUe'st II ('0I1111H'nl on that, w(' would be It!lpp~' to consider it. 
A~ we did Wh(,H wr ltppruJ'ed Iltst (im(', wr arc hnppy to rr..;pond 

if we cun to any ()l[('slioll you wonl(l likr to nddrrss' (0 llS, ThaI 
was donr ",11rn W(' Ilpprlll'rd hr]'r brl'o1'(" ttlld W0 did ]'rsponcl on 
s('Vt'l'!l\ plll'li('\t\al' points Ihilt wrl'(' misC'd. 

~[l'. Smc\tl'r'i', This point has ('omr tip 1)(,['01'(\ in thr he!ll'jngs 
Oll s('ntt'ncing 1'('vi('w IlS to wh('lh('J' thr Gov0rnll1rnt should httv(' 
llt(' right to nPlwnl, 

~Ir, FAJ,[,S, 1 know it has b(\('11 dis('l[ssed. 
). 11'. 8U;"Il:Ill'rT, Whitt st andal'd would yon applY for ltpprlln tt' 

l't'virw of "en lel1('ing? ' 
)'Ir. FAT,I.S. hwvltnbl,r, it (,1l1111Ot. be lrl'1'ibly prrris(', S, 1 usps 

as a bnsis {'oJ' reviewing 11 !'ienterH'e nbusr of disc)'rtiOll, Thnt, as it 
hus heen used ill ('ases, has been given !l Barrow mraning and has 
given so little review on appeal that we would frel thnt it would 
mT10nnt to no review, at tlli. 

J suppotle wlull one must (10 is pick a phmsr: whi('h would indit'atr 
(hnt ~-Oll nrc Inandating to (he appella(r ('omti'> that thpy do mOl'C' 
than thry havo dODr in th0 pnst. But I do not think thut it c'an be 
ILWflllly preei~e bC'rause I suppose the objretive is thnt" aeross th0 
('onntry llnd In whntevl'l' C'Ot1l't that YOll will apply morl' or 10ss 
tllr sanlt' Hcnt('lH'e for tIll' same offent-;o in tilr S[\me cil'('.un1stnne('s, 
ItlHI I think thn.t it hnl>l10 bE' !l fairly gen0l'(t1 mnndute thllt will rnablr 
tl1(' ('otll'tr, of appenls to trv to inLro(l\tc(' ItlliCormitv, 

~ll', SUlII.m'l"l'. Yon WOilld go ftlJ'tlH'l' thun j'US!' tl'vin cr to ('01'1'('('(' 
I ' ,'" t 1r outrng00ns srutrllcr, 
~rr, FALLS, I would think t-;o, Our foeling is it i~ irnporl!m! tluL! 

1,\1('1'0 be' It r('t~s()nablo uniformity in 11Pplying the same Hrntrll('.(1 
lot' tlw snme olIrllse in sllbstnnlinlly thr Haml' riretlTllstnn('rs. 
. The onl» wn.y to do Lhat, it s('r111s to us, i~ to hnve' somr ('rntml­
l;l,l'd look at tho thing. As I HilI', 1 do not sre how that ('nIl 17(' (10111' 
IH'('()t'ding to It vel',\' t\rti,ilr(\ sl't of spr('ifientiolls, 1 think (111'1'0 hns 
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to IH' SOIllP I ('('Wlt.\'. [ think it would huy(' to 1)(' It fairl,\' g<'np)'nl kind 
or mnn<intp ill thi.; pal'ti(,lIlnr ilhtnllc:'!, 

.:\Jr. SUi\[MI1"l'. Could early eligibility for parole solve part of that, 
problem? 

.:\11'. FAf~LS. I do not. know that it, would solve the problem. You 
know, one of the reasons, I suppose, for (',onsistent uniform srntrnees 
is to givo people t.he frrling t,hat justice b bC'ing donC'. I think that 
they get a good ferling thn,('. it h, not being done, oven if t11C' si tuatioll 
is later (lol'l'ected, if a man in onr ('ourt is HcnteIl('(I(l for 15 years 
and someone in t.l1O same cirontnstances in anoth()l' ('.ourt is srntc.lCed 
to 5, oven t.hough the sit.uation may ultilllat.rl~r bo ('orrret(l(l by some 
action. 

I\,fr. SU~TMI'l"l'. In essenee, a parole hoard mu,y review thr (~asr 
after G months, That is a l'C'view of the sentenc£', in a sense . 

.:',1'1'. FAJ~J,s. I agree with yon that, that. diminishes the tllldesirable 
impad of inconHist,ent sentonces. I do not. think j,hat it remoVC's th0 
problem. It holps. 

1',,1]'. LAWIJEH. I would (;hink that tmbstantial improvell1<'n(. would 
hav(\ to bo mad£' with tho parolo board, though, beeauBo no one' is 
satisfied right, now as to nniform st,antlards being applirc1 when 
individuals come up for parole. 

The oLher problell1, of GOlU'se, is--it is probably not so mneh 
present-with the diH'el'ell('e between a 10- or 20-"\'ear sent£'nc0 wh£'l'(, 
t.he individuals ('.Oll1<' np a(, tho samo timo, It is' probably more ag­
gravated in a situation hetween l1 Htlspended sent(lne(' and SOl1l(lon(' 
who receives n. 21~ or 3-~'ear sentenee, he('anse just, going to jail 
obviously dis1'ltpts family lif£' as far as t.h£' abilit~r of the individual 
to hold 0, job, e[. (\et,(ll·a. 

'1'ha(, situation is (hr one that, emmot. he remedi(ld bv parol£'. 
'L'hat is the disC'l'epaneies hot.ween different, (1isb'iets und even within 
a singl(l distl'ic.t, with the Harne situation resulting in a snspendNl 
sentence 01' 18 months in prison. 

Mr. Ii'AI~r,s. I think that, t,hero is an example Home years ago, 
when somo fellow ple(1 gllilt~· t.o an antit.rust, offense (),It in the Mid­
west, some pluer, for whinh no on(' was OVPI' sent. to jail. TIp wus sont t.o 
juil and eommit.ted stlieidp. . 

This is th(' kind of thing we 0,1'0 disenssing. 
Well, that, is all we huve, nnl('ss von have somo flllthel' qltestiolls. 
Senator HHUSKA. This is a very' eomprehensiv£' presentation, and 

we are gl'l1tel'ul to vou, Either in tho anulysis of tho bill or in its 
writing or revision, one {\U11not. {\onsider any 'more than ono seetion at 
a time, Olle page at a time. Of e0111'Se, that proe('ss is going on HOW 
and th(' final drafting process is ill prog1'(,ss. 

It. would he helpful in eonnection with VOUI' l'C'poJ'L ho1'(, if yon 
(~(mld furnish ns with au index OIl it and pei'haps number t,he pagC's, 

Is ther£' nn index in t.he proness of preparation? 
:'[1'. FALLS. Onr final eommittee report will ]U1VO both !tIl indox und 

eonseen tively HUIll bC'l'ed pages. This will be furnished the subeom­
mittee Its soon as it is printed, 

Senator IIm.rsKA, It would be ver,V helpful and it will bo uSNl for 
t.11O printed l'eeol'd if we l'ceeiv(' it in t.ime. [S(le p. 7G92.] 

Mr. Ji'AIJLS. Stll'(lly, 
Sellut,or IIHusKA: Thunk yon vcry much for eOlllinp:. 
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Did you appeal' heforC' t.he Browll Commission'? 
;"Ir. FALLS. We wero before the subeommittoe. 
Seuator .HnusKA. This is your Hocon<1 go-around here (h('n'? I 

thpllgltt yon also appe!1red before the Brown Commission, OJ' snh­
/lutted a statement. 

;"11'. FALLS. I do not. think so. 
Senator I~RusKA. r~'h(' snh('ommitt£'C' ,viII stand in rC'('ess, snbject 

to the (·all of the Chau·. ' 
T [The; printec~ .re~ort ~1' th£', Speeial ~on~mittoe on Lhe Proposed 

~,e':r Ii ed~ral 01'11111nul CodC' of the .,A.ssoelatlOll of thC' Bm' of (.h(' Cit.y 
of New) ork, referred to [1hove, follows:] . 

[Wl1<'1'eupon, [1t 11 :30 l1,m" the subeommitt('r l'C'('£'ssC'd, snbj£'et to 
tllC' ('1111 of t,he Chair,] , 

I: 
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THREE VERSIONS OF A PROPOSED 
NEW FEDERAL CRIMINAL CODE 
(Brown Commission Bill; 5.1; and 5.1400) 

In May 1972 this Committee published a 96-page report en­
titled "The Ne\v Criminal Code Proposed by the National Com­
mission on Reform of Federal Criminal Laws."o Since that time 
two additional legislative versions of the proposed code have been 
introduced, S.l, 93d Cong., 1st Sess. (1973), introducpd by Sen­
ators McClellan, Ervin and Hruska of the Subcommittee on Crim­
inal Laws & Procedures of the Senate Judiciary Committee, and 
S.1400, 93d Cong., 1st Sess. (1973), introduced by Senator Hruska 
and others at the request of the Department of Justice. H.R. 6046, 
93d Cong., 1st Sess. (1973) is idevtical to S.1400, and H.R. 10047, 
93cl Cong., lst Sess. (1973) is the same as the original proposal 
of the National Commission, chaired by former Governor Edmund 
Brown of California. 

This ;eport analyzes the three proposals in the light of our 
earlier report (cited as "Report"), to which extensive reference will 
be made to avoid repetition. The three proposals will be referred 
to as S.l, S.1400 and "Brown Commission" or "C." Chapter num­
bers utilized in the headings of this report follow thosp- of the 
Brown Commission bill. 

In many respects our earlier criticisms of the Brown Commis­
sion report have been taken into account by the Subcommittee 
staff in its preparation of S.l and by the Department of Justice 
in S.1400. For the reasons which follow, however, we believe that 
further revisions of each of the three bills are necessary before they 
would be ready for enactment into law. 'rVe urge that in further 
study of the three bills an effort be made to combine the best fea­
tures of each, and that, where all three bills are defective, those 
defects be corrected. 

° For other As<ociation comment, see Special Committce on Consumer Af­
fairs, "The Propu,ed New Federal Criminal Code and Consumer Protection," 
27 Record of The Ass'n of the Bar of the City of New York 324 (May 1972), 
also in "Reform of the Federal Criminal Laws," Hearing before the Subcom­
mittee on Criminal Laws & Procedures, Senate Judiciary Committee, 92d 
Cong., 2d Sess., part III, subpart B (March 1972) at 1827-28. 
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Chapters 1 and 2 

PRELIMINARY PROVISIONS AND FEDERAL PENAL JURISDICTION 

General Purposes 

S.l §1-1A2 and §1-1A3 contain a statement of the general pur­
Poses and rule of construction for the Code. These provisions 
shorten and simplify the statement of general purposes as con­
tained in C. §102, which is probably to the good. The emphasis 
in these provisions of SJ on the necessity of "giving due notice 
of the offenses," on the "fundamental principle" that no one should 
be subject to punishment "unless his conduct was prohibited by 
law," and on the mandate that the Code be construed "according 
to the fair import of its terms" will presumably insure that only 
conduct which is clearly prohibited by the language of the statute 
will be punished, whether that objective is achieved by reference 
to a doctrine of "strict construction" or otherwise. (cf. Report 
pp. 6-7). 

The only quarrel one might have with the statement of gen­
eral purposes in S.l is the suggestion that the Code "aims at the 
articulation of the nation's fundamental system of public values 
and its vindication through the imposition of merited punishment." 
(§1-lA2). It is perhaps too grandiose to suggest that a code di­
rected at defining only those kinds of conduct which merit crim­
inal punishment is an articulation of "the nation's fundamental 
system of public values." .Moreover, the suggestion that the Code's 
objective is the vindicaiion of those values, through punishment 
perhaps emphasizes too much a doctrinaire implementation of 
society's desire for vengeance at the expense of H pragmatic ap­
proach to the discouragement and prevention of antisocial behavior. 

Turning to S.1400, the statement of general purposes contained 
in §102 of that bill seems unobjectionable, and appears to us to 
be a somewhat better statt:ment than that contained in §1-lA2 
of S.l. 

2 
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Burden of Proof and Presumptions 

We note with satisfaction that the effort contained in C. §103 
to define burden of proof and the effects of presumptions has been 
abandoned in both S.l and S.1400. (See Report pp. 7-8). As we 
noted in our original report, we found the Brown Commission 
provisions on these subjects confusing in many respects. 

Principles of Construction 

As has been noted, S.l §1-1A3 defines briefly the rule of con­
struction to be followed in applying the principles of the Code. 
n has no precise counterpart in t~le Brown Commission bill. It 
states simply the concept that no one should be found guilty and 
subjected to punishment "unless his conduct and its accompanying 
culpability was prohibited by law" and provides "the code s~alI 
be construed in the light of this principle as a whole accordmg 
to the fair import of its terms to achieve its general purposes." 
\Ve find this provision unobjectionable except that the phrase "as 
a whole" seems misplaced and should probably follow the words 
"should be construed." 

The provisions of §103 of S.1400 relating to the principles of 
construction to be followed in applying the Code are more com­
plicated and less satisfactory. Thus, the last sentence of S.1400 
§103 ( a) reads as follows: 

"Except to the extent necessary to assure fair notice of :he 
conduct constituting an offense, the rule of strict constructIon 
does not apply to this title." 

Vi'e do not believe that the courts' utilization of the principle 
of strict construction has in the past produced undesirable results 
and we disapprove this provision. We believe further that the sen­
tence quoted above may cause considerable confusion since the 
courts may be in doubt as to just how far it was intended that 
the rule of strict construction be preserved. The quoted sentence 
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indicates that it is not to be entirely abrogated. Just what change 
in existing law is intended is far from clear. 

General Definitions 

The general definitions of S.l, incorporated in §1-lA4, differ in 
si~nificant ways from the definitions in the Brown Commission bill. 

First, the definitions of the principal bases of federal jurisdic­
, .tion, which had been set out in C. §201 have now been included 
. among the general definitions. This seems appropriate. The addi­

tional jurisdictional bases set out in S.l also seem appropriate for 
the most part. Thus, S.l §1-lA4 (25) broadens the "federal public 
servant jurisdiction" to include situations in which the federal pub­
lic servant is "victimized because of his official duties" as well as 
situations where, at the time of the offense, he is engaged in the 
performance of those duties. 

There seems to be an oversight in that S.l §1-lA4 (26) defines 
"felony" as an offense for which a sentence of imprisonment for 
one year or more is authorized, whereas S.l §1-lA4 (46) defines 
"misdemeanor" as an offense for which a sentence to a term in 
excess of 30 days but not in excess of six months is authorized, 
thus leaving a gap between the two definitions. 

S.l §1-1A4 (27) and S.l §1-lA4 (28) define in what seems to 
be an appropriate way a "fInancial institution jurisdiction." 

S.l §1-1A4 (58). defines a "receiving Federal financial assis­
tance" jurisdiction. YVe have two comments with respect to that 
provision. First, there appears nowhere in the bill any definition 
of the phrase "Federal financial assistance." In view of the many 
and varied activities of the Federal government which might be 
thought to constitute "Federal financial assistance," we think that, 
if there is to be such a base of jurisdiction, that phrase should be 
defined. For example, if an organization is receiving a tax exemp­
tion, is it receiving "Federal financial assistance?" Second, it ap­
pears that the only offenses as to which the base of jurisdiction is 
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made applicable are arson, malicious mischief and related offenses 
in \\lhich an explosive or destrnctive device is used (see Subchap­
ter B of Chapter 8). It is the apparent objective to permit the 
Federal government to become involved whenever an explosion or 
similar catastrophic occurrence might conceivably relate to, or 
express hostility toward some Federal program, although this is 
not an element of the offense or a part of the jurisdictional base. 
Indeed, so long as the offense involves "a government receiving 
Federal financial assistance," as all State anel local governments 
do, Federal jurisdiction exists even though the offense is wholly 
unrelated to any Federal program. Presumably every throwing of 
a cherry bomb in a school washroom would become a Federal 
crime. We believe that the sweep of this jurisdictional provision 

is too wide. 

Certain of the other definitions in S.l present problems. Thus, 
S.l §1-1A4 (12) defines the commerce jurisdiction of the United 
States to 'include an offense where "the property which is a sub­
ject of the offense is moved or is moving in interstate or foreign 
commerce . . ." The corresponding provision in the Brown Com­
mission biB made subject to federal jurisdiction offenses in whic11 
"the property which is the subject of the offense is moving in 
interstate or foreign commerce or C!;>Dstitutes or is part of an inter­
state or foreign shipment . . ." (C. §201 (i)) S.l might be read 
to apply to an offense involving property if that property ever 
moves or has moved in interstate 01' foreign commerce. More­
over, the language of C. §201(i) more clearly applies to an inter­
state shipment which happens to be at rest at the moment of the 
offense. We beHeve that 'it more precise definition than that em­
bodied in S.l is desirable and that the provision of the Brown 
Commission bill is preferable. 

We also have some difficulty with the definition of "force" con­
tained in S.l §1-lA4 (30). This provision of the bill defines force 
to include "physical action, threat, or menace against another ... " 
The inclusion of "threat" and "menace" in this definition does not 
seem well articulated with some of the other provisions of S.l. 
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Thus, S.l §2-8D1(a) defines anned robbery in terms of taking 
property of another "from the person or the immediate presence 
of another" and using "force or threat of causing immediate bodily 
iniury ... " This obviously makes no sense if "force" already in­
cludes a "threat . . . against another." The same problem exists 
i~' S.l §2-8D2, defining robbery. 

This definition also has a questionable effect in combination 
with the provisions of S.l §§1-3C4(a) and 1-3C4(b), defining self­
defense, and defense of others. S.l §1-3C4( a), for example, al­
lows a person to "defend himself against immediate and uurea­
sOi1able use of force by another person." Was this intended to 
allow the defense where there is only an "immediate and unrea­
sonable use" of a "threat"? The definition of "force" would have 
that effect. 

Defining force to include a "threat" also leads to a confusing 
definition of "deadly force" in S.l §1-1A4 (21). In the last sen­
tence of that definition it is provided that: 

"A threat to cause death or serious bodily injury does not con­
stitute deadly force, so long as the person's intent is limited 
to creating an apprehension that he will use deadly force if 
necessary . . . ." 

It may be very difficult to draw the line between a threat whose 
intent is limited to creating an apprehension that deadly force wiH 
be used "if necessary" and a threat intended to produce some other 
apprehension. 

We believe it would be better not to 'include "threat" and 
"menace" in the definition of "force" but rather to refer specific­
ally to "threat" ·.in the substantive provision where such a refer­
ence is appropriate. 

The separate definition of "deadly force" quoted above is, in 
any event, apparently unnecessary. So far as ",e can discover, 
the term is not used anywhere in thE.' bilI, although it had been 
used in earlier drafts. We believe that the degrees of force are 
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adequately dealt' with by the definitions of the various circum­
stances in which the use of force is justifiable contained in S.l 
§1-3C4(a)-(e). Presumably the nature and degree of force used 
is one of the things to be considered in determining whether the 
defendant's conduct is "reasonable" and "necessary", and the force 
"proportionate" as these terms are used in subparagraphs (a)-(e). 

Some of the provisions of S.l §1-3C4 justifying the use of 
force go beyond the provisions of prior drafts, and, in our view, 
are too permissive in some areas in allowing force to be used. 
For example, unlike the Brown Commission bill, S.l §1-3C4( c) 
would extend to the defense of property the provision that ex­
cessive force is justified when the defendant is in a state of con­
sternation, fear, or fright. We think such a provision appropriate 
when death or bodily injury are threatened, but not when only 
property is at stake. "Ve continue to believe that it is best not 
to try to codify these defenses. 

Similarly, we believe that S.l §1-3C4( d) may go too far in 
protecting the use of excessive force by private vigilantes when it 
allows the use of excessive force resulting from consternation when 
the defendant is attempting to prevent or terminate criminal con­
duct. 

Indeed, the phrase "excessive force" is itself objectionable. We 
believe that the phrase "more than proportionate force" would be 
better. 

The use of the "consternation, fear or fright language" is also 
of doubtful propriety in S.l §1-3C4( e) where it would apparently 
allow, among other things, the use of excessive force by a con­
sternated doctor or guardian, without any other limitation. Indeed, 
this provision is at least defective in apparently allowing the use 
of force by a doctor without reference to whether he is dealing 
with a medical problem or situation. 

We note that the provisions relating to corporate criminal re­
sponsibility which appeared in C. §402 have been substantially 
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revised and now appear in S.l §1-2A7. As revised, those provi­
sions are substantially in accord with our recommendations. 

We are unclear, however, as to the function of S.l §1-2A7( a) (2) 
since everything included in that subdivision appears also to be 
~ncluded in S.l §1-2A7(a)(1). 

The definitions contained in §1l1 of S.1400 differ in many re­
speCts in their language from those of S.l, and each of the bills 
defines some terms that the other does not. 

In most respects we do not regard the differences between the 
definitions in the two bills as of great importance. There are, how­
ever, a few as to which we believe some comment appropriate. 

We note that, unlike S.l, S.1400 contains a definition of "af­
firmative defense." We believe that such a definition is desirable. 

We also note that S.1400 defines "felony" as anv offense for 
which imprisonment for a term of more than one y~ar is author­
ized and a "misdemeanor" as an offense for which a term of im­
prisonment of one year or less, but more than five davs, is author-
ized. As we have noted above, S.l defines a misde~eanor to in­
clude an offense for which a term of imprisonment between thirty 
days and six months is authorized. 'We have already noted the 
apparent hiatus between the definitions of misdemeanor and felQny 
in S.l and believe that it should be corrected. We also believe 
however, that an offense for which the authorized prison sentenc~ 
is less than thirtY, days is not sufficiently serious to be classified as 
a misdemeanor and therefore prefer, in this ,respect, the provisions 
of S.1. 

We will reserve our comments on the particular jurisdictional 
bases chosen for each substantive offense for that part of this re­
port ~'hich deals with the substantive offenses. A few general ob­
servations, however, are appropriate. 

~.1400 ~akes considerable use of "piggy-back" prOVlSlons of 
a kmd whICh were included in the Brown Commission bill, but 
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which were omitted from S.l (see e.g., §1601(d)4 of S.1400). We 
believe that these piggy-back provisions are desirable in that t~ey 
permit federal prosecution. of offenses comm~tted in co~ne.ctl?n 
with the perpetration of an offense as to wl11ch federal JUrIsdlC-

tion exists. 

"Ve believe that the "special aircraft jurisdiction" as defined 
in §203( d) of S.1400 may be too broadly defined insofar. as ~t 
applies to any aircraft in flight, anywhere in the worl~, wl11ch IS 
owned by a citizen of the United States or a corp~ratlOn created 
under the laws of any state, or which is leased wIthout cre\~ to 
a lessee who has his principal place of business in the Umted 
S~ates. Thus, a private plane owned, for example, by S.tan~ard 
Oil wonld faU within the federal jurisdiction if it were 111 flIght 
anywhere. The provisions of S.l do not go so far. 

There 'are some differences between the provisions concerning 
extra-territorial jurisdiction contained in §204 of S.1400 and the 
corresponding provisions of S.l. For example, we believe that 
§204 (c) contains better and more comprehensiv~ language than 
its counterpart, §1-lA1 of S.l. Similarly, we beheve that S.1400 
§204(g) and (h) are prefel'able to S.l §1-lA7(c). S.1.§1-lA7(c) 
provides foJ.' federal jurisdiction of an offense commItted by .a 
national of the United States anywhere (unless the conduct IS 
lawful under the jurisdiction of the law where it occurs), whereas 
the provisions of S.1400 have a more limited reach. 

We prefer the provi::lions of §205 of 8.1400, to. the e~ect that 
federal jurisdiction over an offense is not preemptive, to ItS coun­
terpart, §1-1A6(g) of 8.1, in that §205 makes it explicit that fed­
eral jurisdiction does not preempt court martial jurisdiction or the 
jnrisdiction of Indian tribes, whereas §1-lA6( g) does not. 
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Chapter 3 

BASIS OF CRIMINAL LIABILITY; CULPABILITY; CAUSATION 

Chapter 3 of the Brown Commission bill dealt with the basis 
for criminal liability, culpability and causation. These subjects are 
dealt with in S.l, Part I, Chapter 2 and S.1400, Part I, Chapters 
3 and 4. The provisions of 8.1400 on these subjects appear to be 
better drafted and to be preferable to those of 8.1. 

8.1 §1-2Al defines "culpability" to include action with criminal 
negligence, and then further provides that except otherwise stated, 
culpability is required with respect to each element of an offense. 
This means that the general standard is established that negligence 
is sufficient to establish criminal liability for any violation of the 
Code, except where otherwise specifically provided. Most of the 
provisions of 8.1 do define a higher degree of culpability, but we 
do not believe that the general proposition should he that neg­
ligence is sufficient to merit criminal punishment other than where 
an exception is expressly set up. We prefer the approach of 8.1400 
§303 which requires intentional, knowing or reckless conduct for 
a felony or misdemC'unor except where otherwise specified. 

8.1 §1-2Al (c) ( 4) provides that, unless otherwise e;\:pressly 
stated, culpability is not required with respect to the legal result 
that conduct constitutes an offense or is prohibited by law "under 
an offense defined outside this Code." This is confusing because 
it is obviously not the intent of S.l to require knowledge that 
conduct violates the law in regard to most of the crimes defined 
in the Code. We prefer the formulation of 8.1400 §303( (') to the 
effect that "except as otherwise expressly provided, knowledge or 
other culpability is not required as to the fact that conduct is an 
offense or as to the existence, meaning, Or application of the law 
determining the elements of an offense." 

10 
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Chapter 4 

COMPLICITY 

The complicity requirements of S.l §1-2A6 adopt entirely new 
language not contained in the existing 18 U.S.C. §2. We perceive 
no reason not to carry forward the existing language, which has 
worked well, as i!' done in S.1400 §401. Both S.1400 and §1-2A6 
of S.l make it clear that the fact that the defendant does not be­
long to a class capable of committing the crime directly, or that 
a person committing the crime directly had a defense, would not 
preclude prosecution. ,Ve endorse this result. 

S.l §1-2A 7 and S.1400 §402 both seek to define the liability of 
an organization for the conduct of its agent. Similarly, S.l §1-2A8 
and S.1400 §403 seek to define the liability of nn agent when act­
ing for an. organization. As we pointed out in our original report, 
we believe it \vould be preferable not to codify these matters but 
rather to leave them to case law development. (Heport, pp. 11-14). 

As between the provisions of S.l §1-2A 7 and S.1400 §402, we 
believe that S.l is generally morC' satisfactory since the definition 
employed in S.l §1-2A 7 (a)( 1) is ~eneral enough to permit appro­
priate judicial development. S.1400 §402 might. on the other hand, 
lead to confusion or otlwr undesirable con3eqUl'IlC't'S. For example, 
it is not at all clear that a corporation should be criminally respon­
sible for an agent's conduct which is within his apparent author­
ity but outside his actual authority (8.1400 §.102( a)( 1) (A) ). 
110reover, the reach of S.1400 §~102( a) (1) (B), and thc ('xtcnt of 
its overlap with S.1400 §402(a)(1)(A) nrc unclear. On the other 
hand, 8.1 §1-2A7 (a) (2) seems to be completely included within 
S.l §1-2A7 (a)( 1) and, if these provisions are adopted, should be 
omitted. 

Both S.l §1-2A8 and S.1400 §403 carry forward language which 
is objectionable on the grounds pointed out in our original report 
(Report, pp. 12-14). 
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Chapters 5 and 6 

RESPONSIBILITY DEFENSES AND DEFENSES 

INVOLVING JUSTIFICATION 

8.1400 deals with these defenses in Chapter 5. In our prior re­
port and the Commission's proposed code, responsibility defenses 
were treated in Chapter 5 and justification defenses in Chapter 6. 

RESPONSIBILITY DEFENSES 

Juveniles 

The Commission's proposed code and 8.1 deal with the treat­
ment of youthful offenders in §501 and §1-3B3, respectively. No 
corresponding section appears in S.1400. The committee approved 
§501 of the Commission's code and recommends that a similar pro­
vision be included in S.1400. 

Intoxication 

§503 of 8.1400 appears to be an improvement over §502 of the 
Commission's code and §1-3C1 of S.L §503 provides that intoxica­
tion is a defense in two situations: (1) when it is not self-illduced 
and (2) when it caused the defendant to lack the state of mind re­
quired and the state of mind is knowledge or intent. This seems 
to us substantially in accord with present law anel a sound l"('Sltlt. 

S.l would, in our view, broaden the defense of self-induced in­
toxication too fa~' in allOWing it whenever it negates any element 
of the offense. 

Insanity 

-§502 of 8.1400 provides for an insanity defense similar to the 
minority proposal of the Commission, which we approved. §502 
provides that it is a defense if the defendant, as a result of mental 
disease or defect, lacked the state of mind required as an element 
of the offense charged. The minority proposal of the Commission, 
§503, prodded that mental disease or mental defect is a defense 
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if it negates the culpability required as an element of the offense 
charged. We fC'gard tllt'se two formulations as being not signif­
icantly different. 

§1-3C2 of S.l adopts, in e'ffe'ct, the proposal of the American 
Law Institute, recently adopted by the Court of AppC'als for the 
District Court of Columbia in United States Y. Brawner, 471 F.2d 
969 (D.C. Cir. 1972); the defendant is not responsible if as a 
result of mental disease or defect he' lacke'cl substantial capacity 
to appreciatc the wrongfulness of his conduct or to conform his 
conduct to the requirements of the law. Judge' Bazelon concurring 
in part and dissenting in part, pointed out that this new te'st was 
not substantially different from the previolls one sct down by the 
Court of Appeals for the District of Columbia Circuit in its 1962 
en hanc decision in "McDonald v. United States, 312 F.2d 851, and 
argded for an extremely broad test providing that the defendant 
is not responsiblc for criminal conduct if the defendant's capacity 
was so substantially impaired that he cannot justly be held respon­
sible. The Brawner case was also decided by an CII ballc court 
and contains an exhaustive analysis of the problcm. 

For the reasons stated in our previous report, we approve §502 
of S.1400. See also Committee on Federal Legislation, "The Di­
lemma of ~'fental Issues in Criminal Trials," 41 N.Y. State Bar J. 394 
(Aug. 1969); 1 Working Papers of the National Commission on 
Reform of Federa I Criminal Laws 229-260 (1970); Goldstein & 
Katz, "Abolish the Insanity Defense - Why Not?," 72 Yale L.J. 853 
(1963); Menninger, The Crime of Punishment 117-118 (1968). 

DEFENSES INVOLVING JUSTIFICATION on EXCUSE 

The remaining secHons in Chapter 5 of S.1400 deal with: mis­
take of fact or law, §501 (1-3C6 of S.l); official misstatement of 
law, §532; duress, §511 (1-3C7 of S.l); public duty, §521 (1-3C3 
of S.l); protection of persons and property, §§522, 523 and 524 
(1-3C4 of S.l). Our prior report stated that these defenses are 
not appropriate for codification. We, therefore, recommended that 
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these provisions be eliminated and that it be made clear that the 
code does not attempt an inclusive codification of all available' 
defenses. In our view, these df'fenses ii!~(',I1d be left for a case-by­
case development. The provisions of S.1400 are sulJstantially im­
proved over the Commission's proposed code and S.l. They are 
more generally stated and easier to understand. \Ve neverthel(,ss 
adhere to our prior recommendation that these defensc:; not he cod­
ified. 

We also note that S.l §1-3A1(b) specifically provides that the 
defenses listed are not exclusive. S.1400 does not appear to contain 
such a provision and we helieve that it should. See Report, p. 15. 

With regard to duress, S.1400 §511 prohibits the defense in 
cases of treason, armed rebellion or insurrection, espionage and 
murder. S.l §1-3C7(b)(1) precludes the defense only in cases of 
murder. We believe that S.l is preferable. In view of the recent 
wave of kidnappings and alleged brainwashing of victims, there 
seems to be good reason to allow duress as a defense to the other 
offenses. 

Chapter 7 

TEMPORAL AND OTHER RESTRAINTS IN PROSECUTION 

Chapter 7 of the Brown Commission bill contained nine sections 
covering generally the statute of limitations, double jeopardy, mul­
tiple related offenses and entrapment. Chapter 3 of S.l is headed 
"Bars and Defenses to Criminal Liability" arid encompasses much 
of what formerly appeared in Chapter 7. S.l does not appear to 
contain any sections comparable to the sections on multiple related 
offenses and double jeopardy in the Brown Commission bill. S.1400 
deals with limitations of time by amending the existing provisions 
of Chapter 13 of Title 18 (S.1400, §279 (i) ), and deals with en­
trapment in §531 of the proposed new Federal Criminal Code. It 
also ?mits the provisions of the Brown Commission bill relating to 
multiple related offenses and double jeopardy. 
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Time Limitations 

Both S.l and S.1400 appear to contemplate, as did the Brown 
Commission bill, that the statute of limitations is toBed when a 
complaint is filed, rather than when an indictment or information 
is fil~d. We approved this change in our original report (Report, 
p. 18) and do so now. \Ve note that S.1400, in its amendment to 
Section 3281 (e) (1) of Title 18 specifically provides that a prosecu­
tion is commenced on the filing of a complaint. S.l does not appear 
to do so, and we regard this as a defect. 

Both S.l (§1-3B1(b)) and S.1400 (amended §3281(c) of Title 
18), like the Brown Commission bill (C. §701(3)), provide that 
there shall be no time bar to a prosecution for murder. We ap­
prove this provision (see Report, p. 19). S.1400 adds to the crimes 
for which there is no time bar treason, sabotage and espionage 
when they constitute Class A felonies. The inclusion of these addi­
tional crimes in this category depends on policy judgments as to 
the seriousness of these crimes on which we express no opinion. 
We note with approval that neither S.l nor S.1400 contains provi­
sions, of the kind we criticized in the Brown Commission bill (Re­
port, p. 19), which would provide for shortened periods of limita­
tions if the defendant could make certain showings. 

S.1400 adopts a general limitation period of five years for all 
offenses except those for which there is no limitation (amended 
§3281(b) of Title 18). S.l, on the other hand, provides a limita­
tion of 10 years for Class A felonies, 5 years for any other crime, 
and 1 year for a violation. The pattern of S.l is generally in accord 
with the recommendations in our original report (Report, pp. 18-
19) and we prefer its provisions. 

S.l §1-3B1 ( d) ( 1) and (2) contain provisions not included in 
S.1400, which provide for an extension olr the statute of limitations 
in situations involving fraud, breach of Hducimy obligation, or of­
ficial misconduct by a public official. TiH3' extension is for one year 
beyond discovery of the fraud or two yealiS after the public official 
leaves office. In each instance the maXlimum extension is three 
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years beyond the time when the statute would otherwise have 
expir'ed. Situations involving fraud or official misconduct in office 
involve opportunities for concealment which seem to us to warrant 
those extensions and we therefore approve these provisions. 

Both 8.1 (§1-3B1 (d)) and S.14oo (amended §3281 (d) of Title 
18) provide that, where a complaint, indictment or information 
~s dismissed for an enor or inegularity, an additional period 
IS allo~ed for ~o~m~ncement of a new prosecution even though 
the penod of lImItation has expired. S.14oo allows an additional 
3 months. S.l allows an additional 6 months, or, if no regular 
grand jury is in session in the appropriate jurisdictic)ll, an addi­
tional 6 months after the grand jury is convened. It seems to us 
that, particularly if a prosecution may be commenced by com­
plaint, a fixed period of three months is enough. 

Section 701 of the Brown Commission bill would have altered 
prior law by no longer tolli 19 the statute of limitations while the 
defendant is a fugitive. As we noted in Our original report 
(Report, p. 20), such tolling may be less necessary if the prosecu­
tion is ~egun, and the statute stopped running, by the filing of a 
complamt. 8.1400 provides that the statute is tolled while the de­
fe~dan~ ~onceals himself to avoid justice or is beyond the terri­
tonal lImIts of the United States (amended §3281(f) of Title 18). 
S.l §1-3Bl (e) (1) provides that the statute is tolled when the 
~efendant is continuously absent from the United States or has 
no reasonably ~scertainable place of abode or work j;; the' 

.?nited States". Both the "to avoid justice" requirement and 
no reasonably ascertainable place of abode or work" provisions 

may present substantial problems of proof. On balance we 
prefer the approach of the Brown Commission bill. ' 

~.1 §1-3Bl (e)( 2) would toll the statute "when a prosecution 
agamst the defendant for the same conduct has been commenced 
and .i~ pending." We are unclear as to the policy behind this 
pr.ovlSlon. It seems to us inappropriate to toll the statute generally 
Wlth respect to prosecutions which might be brought because a 
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prosecution is pending. ~;Ioreover, serious problems may arise in 
determining whetlH'r "the same conduct" is involved in tlw prosecu­
tion which tolls the statute and in a prosecution later commenced. 

Both S.l (§1-3B1(g)(1)) and S.1400 (amended §3281(e)(2) 
(A) of Title 18) provide, in substantially similar language, that, 
if a prosecution is timely commenced as to a charge, it is timely 
commenced as to an offense included within that charge, with 
certain limitations. These provisions appear to us appropriate. 

S.l §1-3Bl( g)( 2) provides additionally that a prosecution is 
timely commenced as to an offense as to which a defendant enters 
a plpa of guilty or n070 contendere. This would appear to com­
plement the foregoing provision by facilitating a defendant's plea 
to a lesser offense as to which the statute has run where he is 
charged with a more serious offense as to which the statute has 
not run. It seems to us appropriate. 

Existing law (18 U.S.C. § 3287) provides for the wartime 
suspension of the statute of limitations with respect to certain 
crimes relating to the \\'ar effort. S.l §1-3B1(h) provides for a 
general wartime suspension of statutes of limitations as to all 
crimes. S.1400 omits any provision for a wartime suspension. We 
believe S.1400 to be preferable in this respect. Certainly there 
appears no warrant for a general suspension of statutes of limita­
tions in wartime. 

Entrapment 

The Brown Commission bill proposed to codify the defense of 
entrapment (c. §702), which had previously been dealt with by 
judicial decision. It would have made entrapment an affirmative 
defense and prevented the government's defeating the defense by 
showing the defendant's propensity to commit the crime. In our 
original report we approved the proposed provision (Report, pp. 
20.21). 

S.1400 §531 makes entrapment a defense but appears to re­
quire the defendant to show that he had no predisposition to 
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commit the offense. This section would also require' that de'fe'n­
dant show that he committe'd the offense "soleh," as a rpsult of tlw 
inducement by a law enforcement officpr or hi~ agent. S.l §1-:3B2 
makes entrapment a bar to prosecution and seems to straddle the 
predisposition question by providing that the methods used b\' the 
law enforcement officials must crpate a "substantial risk" tha~ the 
conduct would be committed by persons not "read" to commit it" 
and providing further that "a risk is less substantial 'where a person 
has previously engaged in similarly prohibited conduct and snch 
conduct is known to such officer as [sic] a person assisting him." 
We are persuaded by the Working Papers (Vol. 1, pp. .303-28) 
that the test of entrapment should be an objective one unrelated 
to the defendant's predispositions, intentions, or guilt. Moreover, 
the submission of proof on the question whether the defendant 
had "previously engaged in similarly prohibited conduct" would 
~pparently extend the trial to include the defendant's guilt or 
mnocence of one or more crimes other than the particular one 
charged. 'Ve prefer the formulation of the Brown Commission bill 
and disapprove the provisions of both S.l and S.1400 in this 
respect. 

Chapter 10 

ATIEMPT, CONSPIRACY & SOliCITATION 

Crimi1)al Attemp.t 

The applicable sections are: 

C. §1001, S.l §1-2A4 and S.1400 §1001. 

Both S.l and S.1400 define attempt in substantially the same 
manner as the Commission Bill. Both S.l and S.1400 however 
omit ,the requirement that the conduct "strongly" corroborate th~ 
actors intent (Section 1-2A4(d) of S.l and Section 1.001(a) of 
S.1400). We question this revision as it tends to hhn the distinc­
tion between mere preparation and attempt. We prefer the formu-
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lation of the Brown Commission and reiterate our previous com­

ments on it (Committee Report, pp. 23-24). 

Both S.l (Secs. 1-2A4(b) and S.1400 (Sec. 1001(b)) eliminate 
the d(lfense of factual and le)1;al impossihility as docs the Brown 
Commission bill. "'(' repeat our endorsement of this provision, 
which ('liminates an illogical defense (Committee Report, p. 24). 

S-l contains a provision (Sec. 1-2A4( e)) not found in either 
the Brown Commission bill or S.1400 that attempts a partial defi­
nition of what constitutes a "substantial step" toward commission 
of the crime which is required to make one liable for an attempt. 
"'e question the wisdom of attempting to define "substantial step" 
because it should depend upon all the circumstances of the par­
ticular case, which could he infinitely various. For example, one 
could be guilty of att('mpt under (e) ( 4) merely because one 
entered a building one lawfully entered every day or under (e)( 5) 
mc.>rc.>ly because one'lnwfully possessed a )1;un which had been in 
one's possession for years. Such circumstances should not, in many 
instances, be viewed as "substantial" stcps. 

Both S.1400 (Sec. 1001 (c)) and S.l (SE'c. 1-2A4(£)) adopt the 
formula of Section 1001 (.'3) of the Brown Commis~ion Report with 
rE'gard to the grading of offenses insofar as it pro.vides that an 
attempt is a crime of the same degree as the substantive offense, 
except an attempt to commit a Class A felony is a Class B felony. 
Both S.l and S.1400, however, go on to delete thE' provision of 
Scction 1001 (3) that provides that if the evidence at trial shows 
that the crime did not come "dangerously ncar" to completion, then 
the attempt will be a crime of one grade below the substantive 
offense. 

Vile oppose tIl(' deletion and adhere to thc recommendation we 
made with regard to tIw grading provisions of Section 1001 (3 ) 
of the Commission Report which was that: 

( a) The maximum for an attempt to commit a felony be ap­
proximately one-half the ffiilximum for the substantive offense; 
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(b) An attempt to commit a misdemeanor be the same grade 

as the substantive offense; and 

(c) There be no offense consisting of an attempt to commit 

an infraction (Report, pp. 25-6). 

C1'iminal Conspimcy 

The applicable sections are: 

C. §1004, S.l §1-2A.5 and S.1400 §1002. 

Both S.l and S.1400 define the offense in essentially the same 

way as the final report of the Commission. \Ve reiterate strongly 

the position we took regarding the Commission's formulation. The 

Committee holds the view that the present conspiracy lnw, which 

all three proposed bills essentially codify, is far too sweeping and 

that its scope should be reduced. "'e therefore recommend the 

formulation set forth at page 31 in our initial report. 

Both S.l (Sec. 1-2A5(c)) and S.1400 (Sec. l002(c)), are sub­

stantially the same as Section 1004( 4) of the Commission's bill 

and preclude various defenses such as those based upon the 

immunity, acquittal or irresponsibility of those with whom the 

defendant conspired. This provision has previously been approved 

by the Committee (Report, p. 32). 

Pqragraph 1-2A5( e) of S.l defines the parties in the same man­
ner as Commission Report, which we have previollsly approved 
(Report, p. .32). ' 

Paragraph 1-2A5( f) of S.l is new and we strongly disapprove 
of it. It defines the objectives of a conspiracy in such a way that 
a party would be liable for conspiracy to commit a serious crime 
if hE' "could reasonably expect" that one or more of his co-con­
spirators has agreed or will agree to participate in "reasonablv 
related conduct" to the crime agreed to. This could result in ~ 
defendant bE'ing found guilty of conspiring to commit substantially 
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more serious crimes than he ever agreed would be committed. 
Such a result would expand the scope of the conspiracy law when 

the Committee believes its scope should be narrowed. 

Paragraph 1-21\5(g) of S.l provides that a conspiracy continues 

until all its objectiY~s are either accomplished, frustrated or aban­
doned. There is no attempt as in Paragraph 1004( 3) of the Com­
mission bill or Section 1002( b) of S.1400, to determine whether 

measures for concealing the crime other than silence are to be 
considered part of its objectives. vVe believe such acts of conceal­
ment and obstruction of justice should not be considered part of 
its objectives for the reasons set forth in our previous comments 

on §1004( 3) of the Commission's bill (Report, p. 32). 

The Committee approves of t~IC grading provisions of Section 
1-2A5(h) of S.l and which are in accordance with our. recom­
mendation on the Commission bill. Our recommendatlOn was 
that conspira~y should be penalized pqually with the most serious 
substantive offense which is the object of the conspiracy, except 
that a conspiracy to commit a Class A felony should be a Cl:l~S B 
felony (Report, p. 32). "\V c disapprove of the penalty p~ovlSlons 
of S.1400 which provide excessive penalties for conspIracy to 

violate certain enumerated offenses. 

Section 1004( 5) of the Commission bill eliminates the "Pink­
erton rule" that each co-conspirator is guilty of all substantive 
offenses committed by any other co-conspirator which are reason­
ably foreseeable and in furtherance of the object~ of the cons?irac~. 
S.l contains no such plOvision and S.1400 speCIfically prOVIdes 111 

Sections 1002( d) and 401 (a)( 3) for the retention of the "Pinker­
ton rule". 'vVe strongly adhere to our prior recommend~tion that 
elimination of the Pinkerton rule is "obviously desirable" (Report, 
p. 32), as the rule unfairly attaches liability for the subs:antive 
offense to individuals who have not committed the substantIVe of­
fense or aided and abetted the commission of the substantive 

offense. 
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Criminal Solicitation 

The applicable sections are: 

C. §1003, S.l §1-2A3, S.1400, §1003. 

In our original report, we expressed criticism of a too broadly 
drawn solicitation offense (Report, pp. 29-30). Subject to those 
comments we make the following observations: 

Section 1-2A3(a) of S.l defines solicitation simply as a request, 
command or inducement, without any requirement that it be 
made under circumstances "strongly corroborative" of the intent 
that the crime be committed, and without any requirement that 
the person solicited commit any overt act in response thereto. In 
these two respects, it represents a departure from Section 1003 of 
the Commission bill. With regard to the previous requirement 
that the person solicited perform an overt act, we approve of 
this deletion for the reasons stated in our comment on Seotion 
1003 (Report, p. 30). For the reasons also set forth in our 
comment to that section, we disapprove of the deletion of the 
requirement that circumstances be "strongly corroborative" of the 
defendant's intent (Report, p. 29). 

Seotion 1003( a) of S.1400, which defines this offense, does 
require that solicitation be made under circnmstances "strongly 
corroborative" of the intent that the crime be committeel anel omits 
the requirement of an overt act and is, therefore, in conformance 
with the Committee's recommendations. However, S.1400's pro­
vision is limited only to certain specified otTenses. While its 
applicability to these offenses appears apt, there arc other offense'S. 
such as those involving official corruption, which are not included 
and are particularly appropriate for inclusion in such a list. 

Section 1-2A3(c) of S-l and Section l003(b) of S.1400 are 
substantially identical to Section 1003 (3) of the Commission 
biB and preclude defenses based on incapacity of the person 
solicited. We have previously approved this provision (Committee 
Report, p. 30). The sole difTr rC:'nce is that S.1400 provides that the 
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capacity of the person solicited may be relevant in determining 
the solicitor's intent. The Committee approves that position. 

We should also note, however, that Section 1-2A4( d)(7) of S.l 
would result in making one who solicits a minor or lunatic or other 
incompetent to commit an offense guilty of both an attempt and 
of a solicitation. Under common law, one would be guilty of 
attempt, but not solicitation, under such circumstances. The most 
logical solution to this conflict, we feel, is to provide guilt under 
the solicitation section as now providcd, and to eliminate the 
conduct as a "substantial step" resulting in liability for attempt. 

The grading provision of S.l (Section 1-2A3(e)), contains the 
same provision as that contained in Section 1003 of the Commission 
bill that solicitation is an offense of the class next below that of 
the crime solicited. The grading provision of S.1400 (Section 
1003( c) is the same except that solicitation of perjury (a Class D 
felony) is also a Class D felony. 

For the same rcasons set forth in our comment to Section 1003 
(Report, p. SO), we disapproved of the grading provisions of S.l 
and S.1400. We believe solicitation to commit a Class A felony 
should be a Clnss C felony, and a solicitation to commit any other 
felony should be a Class A Iil,isdemeanor. There should be no 
crime of solicitation to commit .1 misdl'meanor or lesser offense. 

General Provisions 

Both S.l and S.1400 agree with Scction 1005(1) of the Brown 
Commission bill in that these oJFenses cannot be accumulated to 
product' attempts to conspire or to solidt. etc. TIl(' relevant 
provisions arl~ Sl'ctions 1-2A.'3(b), 1-2t\4(b) and 1-2A5(h) of S.l 
and Section 1004( a) of 8.1400. "Ve reiterate our approval of 
thesp provisions as clearly (]('sirablc (Hcport, p. 33). 

Section 1004(h) of S.1<100 is in accord with Section 1005(2) 
of the Commission hill whil'h assimilates the (ldinition of attempts 
and conspiracies outside the chapter to the definition contained in 
the chapter. Vye reiterate our approval of that provision and our 
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suggestion that solicitation be added if the overt act requirement is 
eliminated (Report, p. 33). 

Both S.l and S.1400 have provisions regarding the defense of 
renunciation, which is set forth in Section 1005 (3) of the Com­
mission bill. The applicable provisions are Sections 1-2A3 ( d), 
H~A4(d) and 1-2A5(d) of S.l and Section 1004(c) of S.1400. The 
renunciation provisions of S.l are substantially the same as the 
Commission bill, with which we have previously expressed agree­
ment (Report, p. 33). There is one change, however, of which 
we disapprove, relating to conspiracy. Section 1-21\5 (d) pro­
vides that renunciation can only be accomplished by notifying 
a law enforcement officer. This seems to us to be unnec:essary be­
cause the objects of the conspiracy could be totally frustrated uncler 
some circumstances without contacting the police. For example, 
if five men conspire to steal a certain painting, the crime could 
be prevented by warning the museum and causing them to move 
the painting and notifying one's fellow conspirators that this has 
been done. Under existing law, this would satisfy the defc.nse of 
renunciation. We believe it should continue to do so. 

The renunciation provision of S.1400 is substantially the same 
as the Commission bill insofar as it relates to attempt and solicita­
tion. Hmvever, S.1400 contains no renunciation provision regard­
ing conspiracy. The Committee sees no reason why the defense of 
renunciation should not be applicable to the crime of conspiracy 
and we, therefore, .strongly disapprove of this omission. 

Chapter 11 

NA T/ONAl SECURITY 

We will consider here only certain of the most troublesome 
provisions relating to national security in S.l and S.1400 and the 
comparable provisions in the Brown Commission bill. The national 
security sections of the Brown Commission bill were covered in 
more detail in the Committee's original report at pp. 36-44. 
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Treason 

S 1 
~Q-5m is similar to tilt' pre's('nt treason statute', 18 u.s.C

f
· 

. ~~ f 11 . g language 0 
§2381. \\hich in turn is has('(~ u~)on the 0 OW1l1 " , 

Art. III Section 3 of the ConstltutlOn: 

"Treason l:gainst tlw Uni~('d '~lt~~'~:~n sh~~; Ct~:~~~t e~l~,II~i:~, l~~~~~~ 
war ngmnst tlH'mi or ~1 , ,.. 31'111 be convicted of tn'ason 
the'm ai(l and c()m .ort. . 0 f~)Ctl s,on . ,; 1Cs~es to the same overt 
unlC'ss OIl the testllnollY 0 ,,0 "'!. 1 ~ 
aet or on confl'5sion in open court. 

• ' • 0 IT S C §Q381 (,}.')resslv incorporates the two-
;\(,lther S.l nor 10 ", ~ 'L' . S 1 §25Bl 
Witl)!,SS rule of the Constitution, \Vhile the cover~gp. ,of 'I' .-

. I 1 11 e 'sons . o\Vmg a leglance 
is limited to "nationals' (rat ler t utn a pl.. . 
;0 thc Unitl'Cl States," as in CUlTent law) that. t~'rm IS defin~~ ill 

S.l §2-5Al (a) to include both United States Cltlzcns and pnsons 

v,:ho "owe alll~ghU1ce" to thl" United States. 
d fi'f f treason set S 1400 §1l01 substantially extends the e TIl lOn 0 ' 

. . . . ff ses comparable to armed 
fbrth in th{' ConstItutIon to cover 0 en. . . '1 

. . 5B3 1 C §1l03) Thus a person IS gUl ty 
illsUl'n'ction (sC'c S.l §2- an(. . ,. 1 U' d 
of' treason who, while "in fact" owing allegiance to t 1e mte

b . 1" ,t,· 'defense based 011 tIlt' SU -States-thus S('('lT\ll1g to {' Im111el e cll1} : " . s 
jectivc loyaltics of nn alien-either adheres to the foreIgn (ne~le 
of the United States tlnd intl'l1tionally gives them a~d and co~ ,~t 
(a Class A felony) or levit'S war against the ~l1lted States . y 
l'llgaging in armed l'ebdlioll or insurrection agamst the authonty 

of the Unih'd States or a state with intcnt to: 

"( A) owrthrow, destroy, s\lpplnnt or change tlw form of gov­
ermnent of tIl(' United States; or 

(B) s{'vpr '.\ stale's relationship with the United States." (a 

Class B felony) 

Neither S.l nor S.1400 adopts the approach of the Bl'Own Com-
'.' . C {illOl whieh was more carefully to define and thus 

mlSSlon 1\1 • ~ , '1 ( ) t 
to limit the ofTl'IlS(' of treason by applying lls terms on Y a .0 

"nationals" of the United States (more narrowly d(,fincd than 111 
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S.1400), (b) to times when the United States is engaged in inter­
national war, (c) and to participation in or facilitation of "military 
activity of the enemy with intent to aid the enemy or prevent 01' 

obstmct a victory of the United States." The Brown Commission 
proposal would also provide a defense to a defendant who gen­
uiI)ely believed he was not a national of the United States. 

-This Committee continues to favor the approach of tIl{' Brown 

Commission, with the additional recommendation that an effort 
should be made to formulate a statutory definition of "war" for 
the purposes of this and other sectio!1s of the Code (see original 
report, p. 37). As between the comparable provisions of S.l and 
S.1400, the Committee prefers S.l, which at least tracks closely 
the language of the Constitution, and strongly disapproves of 

S.1400 because it believes that the emotionally charged terms of 
"treason" and "traitor" should not be extended beyond their tradi­
tional meanings," particularly since, in S.1400, the death penalty 
is involved. 

Armed Insurl'ection 

Sections 1103(1) and 1103(2) of the Brown Commission bill 
are somewhat more narrowly definvJ counterparts of present 18 
U.S.c. §§ 2883 and 2384 which deal, respectively, with "rebellion 
or insurrection" and "seditious conspiracy". The principal modifi­
cations of the present Jaw in the Brown Commission bill are (a) 
the addition of the word "armed" and (h) a distinction in sentenc­
ing between a lead~r of a group involving 100 or more and a mere 
participant. <) ., 

S.l §2-5B3(a)(1) is substantially the same 'as C. §§110.3(l) and 

1103(2), except that it is somewhat more clearly drafted and that 

<) The general subject of military aetidty nga . the United Stat('~ is dealt 
with in S.l §2-5B2, which is sllbstantiaU), similar to §ll02 of the Brown 
Commission bill. The scction is omitted from S.1400. It ()\'Nlaps tIll' trt'<lSOIl 

sections and cxtends eoverag'r to lllilitary lwtiviti<'s of non-nationah (ntlll'\, 
than those carried out m a member of CI1('IllY armcd forc('s in accordant'(' 
with the laws of war) within the territory of tile Unitt,d States. 

OG 30 years, ] 5 ycars. 
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it reduces the group from 100 to 50 for culpability of a leader. 
S.1400, as noted above, incorporates a counterpart of the armed 
insurrection offense into its definition of the greater offense ?f 
treason. Similarly, S.1400 §1l02, under the caption "Armed Rebel­
lion or Insurrection", broadens what is limited in the other bills to 
conduct done with intent to overthrow the government to that 
done with "intent to oppose the execution of any law of the 
United States" (a Class C felony). This Committee opposes this 
step .. up in coverage of the armed insurrection statute and agrees 
with the conclusion of the Working Papers that non-political of-

fenses should be left to other sections of the Code. 

Advocacy of Armed Insurrection 

The equivalent of the "Smith Act", present 18 U.S.C. §2385, is 
found in C. §1l03(3), S.l §2-5B3(a)(2) and S.1400 §1l03. The 
latter provision, entitlp.d "Inciting Overthrow or Destruction of the 
Government" very substantially dilutes the judicial limitations im­
posed on the Smith Act restrictions on "advocacy" and membershlp 
in a long line of Supreme Court cases. S.1400 §1l03, among other 
things, proscribes incitement of "conduct which then or at some 
future time would facilitate" the overthrow of the United States 
Government (compare Noto v. United States, 367 U.S. 290, 298-99 
(1961)) and, in the context of "organizing" offenses, extends the 
Smith Act to recruitment of members for, as well as mere "joining" 
of, an organization which has as a purpose such incitement (com­
pare Noto v. United States, stlpra, and Scales v. United States, 367 
U.S. 203 (1961) which limit the comparable coverage of the Smith 
Act to organizers, and active members who facilitate illegal incite­
ment or advocacy}. These and other features of S.1400 appear to 
be designed to dilute the Constitutional "clear and present danger" 
tests which have been imposed on the Smith Act and to proscribe 
mere advocacy in much the same way as New York's criminal 
anarchy statute (former New York Penal Law §§160 and 161). We 
oppose S.1400 §1l03 and suggest also that it is of dubious consti-

tutionality. 
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Brown Commission §1l03(3) and S.l §2-5B3(a)(2) are in­
tende~ to restat~ present law more closely, including Constitution­
ally lffiposed lImitations on restricting "advocacy". Both bills 
appear to be improvements on the Smith Act Tl B C . . . . Ie rown om-
mISSIOn verSIOn, as pointed out in the \Vorking Papc'fs ('1) 'fi 
h 

.., ' ,( specl es 
t at the reqUISIte mtent must be to induce h 1" or canse ot crs to 
~ngage 111 armed msurre:tiol1, (b) attempts to incorporate the 
· clear and present danger test by requiring that advocacy, to be 
Illegal, must be done "under circurl1stapces in which tl' . , 
subst t' I lik l'h d [ lue IS . ~n ~1 e I 00 .., that it] will imminently produce a 
VIOlation of the armed insurrection provisions and (c) II' 't' t} , 
" .." ff ml s 1( 
orgamzation 0 ense to the org'mizer of a .. . · I .. (" ,n aSSOClatlOl1 cngagmg 

m un awful .,advo.ca~y, Of an "active member" who facilitatc's stich 
advocacy. For SImIlar Constitutional reasons C. §1l03( I) 
to be d' d ,":t seems 

eSlgne to assure that attempt COnSI)iracy fac'l't t' Ii' . ' " ,II a IOn or 
so CItatIon o~ the ~ubstantive offenses cannot be punished unless 
the substantIve offense itself was "imml'nent" I t} . h . n 11S respect 
~:~er, the Brown Commission bill does not go as far as thc: 

ng Papers (p. 434), which provided that "inchoate" ad­
vocacy should be punishable only if the substantive offense of 
prohibited advocacy actually occurred. 

B S.l §2-5B3~b?, '~hich covers this point, goes furtl1('r than the 
rOwn CommISSIOn 111 that it altogether eliminatcs as crimes 'It­

t~mpt and solicitation either of armed insnrn'ction or of incitem;nt 
~ ~~~ed ~ns~rr~~tiem. On the other hand, S.l §2-5B3 (a )(:2 )-

e orgamzatlOl1 offense·-is itself written i 1 t f . .' or be' " I erms 0 orgamzmg 
« ~g. a?, active member of a "conspirac/ (rather than 'm 
aSSOCIatIOn as in the Bro C .. ( · th d ' wn ommlSSIOl1 version) which engages 
mea vocacy of armed insurrection. " . 

f
Wlub'Iel both the Brown Commission and S.l versions 'ut' hr 

pre era e to S 1400 the t . h . ( ( orga' t' d'.' y, 00, m t e provisions conc('rning 
( mza IOns an mchoate offen 1 ' Ct'. ,'ses, come ( angerollslv dose to tlw 

o~s It~honal limits on prohibition of mere advoc~cy unrelated 
to lffimment action and should be restudied. 
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Paramilitary Activities 

A , tuted!n Oll!' report on the Brown Commission hill, C. 
n.S \\ f' S , , . " ,hich are not 

"1" 1 to outlaw private a1'1111es. v, , 
§1l04 was (eslgnc~. .' exce)t for the regist!'<ltion require-
prohibited under c'XIS~ng l~~V 1 .. §~ 1 04 collecti~g, using or train-
mmts of 18 U.S.C. §2.)86. nc (>1 , • behalf 
. 'tl. ISl' of "weapons [or political purPOSl'S by or on , 
111g In 1e 1. , " 11 b Jroscrihed The 

f' . t' on of tc'n or more persons won ([ e I· . 
o an aSSOCIa 1.. . (1 betweeu 1eaders of 100 or more 
statute distingUlsbes 111 sentC'nelll" . Cl. C felony)."" 

( Cl . B felonv )" and other offendel s (ass . persons ass ; 

S tion "-9Dl of S.l has been put under a new section-suh­
ec ~ I '. It l)l'Oscrihl's comparable 

1 t · D Fl'!'e'Ums and Exp OSlves. . 
c lap el - , . I 1 t of govern-
activitv but substitutes "intent to inflncnc~: t 1e (;on~ ~lC . . " 

. '. . 1 e't ,1 States' for polItical purposes. ment or DlIb1ic allam; 1Il t 1(' 111 et ., . . . . of 
- , It. f l' "leadership" is triggered With a gloup 

The extra pen,l) 0 '[ f gr'lding 
. h . tl' 100 and there is a complicatec system 0 ' ~ 

50, lut el 1,m .' CI A t D fc1onies.t 
for aggra\'atecl offmsl's varYl11g £rom ass 0 

'f Cl D felonv I)enaltv± for SHOO §1l04 imposes a lim 'orm ass . . . . 
'. , ., of wea )0115 for an organization '\vhlCh has as a 

collectIOn, etc., . I f tl . ntrol of or the assumption of the 
. ose tbC' takmg o\'er 0, 1e co, . f 

pUlP. . , ., f the United States government OJ 0 any 
functlOns of, an agent:) o· I t f force" (rather 
state or local government. by force or t }fea 0 

than for "political purposes"). 

I f S 1400 seems the most pl'(~cisc of the thre(~ in 
The anguage 0.' I . C 'ttee recommends 

defining the proscrihed purpose a~1d t 1e omml 
it over the Brown Commission verSlOn and S.l. 

Espionage 
. . espionage §llB was an 

The Brown Commission prOVISlOl1 on '.' d b 18 U.S.C. 
effort to codify in simplified form the offenses covell' y 

o 15 year;. 

0" 7 years. 
t 30 to 6 years. 
t '7 years. 
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§§793-798, as well as disclosure of information restricted under 

the Atomic Energy Act (42 U.S.C. 2274) and information rC'lating 
to intelligence gathering and communication matters (18 U.S.C. 
§§798 and 952). The peacetime offense is limited to "re\'t'aling" 
national security information to a foreign power or an agent thC'reof 
'\-yith intent that such information be used in a maJ1l1C'r prC'judicinl 
tu the safety or interest of the United States." In time of war, the 

offense is extended to one who "elicits, collects or records. or 
publishes or otherwise communicates national security informa­
tion with intent that it he communicated to the enemy." The 
offense is graded as a Class B felony, except that it is a Class A 

felony if committed in time of war or if the information directly 
concerns certain critical militar~ or defense matters. 

The comparable provision of S.l, §2-5B7, substitutes a require­
ment of "knowledge that the information is to be used to the 
injury of the United States or to the advantage of a foreign power" 

for the intent requirement of C. §1l12 and extends tlw 11C'Hcetimc 
offense to gathering and obtaining, as well as "revealing," national 
defense information. The infonnation covered is defined muell as 

in the Brown Commission bill, and the grading provisions arc' 
similar, 

S.1400 §1l21 extends the coveragC' and severity of the espionage 
offense well Leyond the other two bills. The definition of c()\'('recl 
information is somewhat broader. The culpability element f)f the 
offense is satisfied by proof of either intent that national defense 
information be used; or "knowledge that it may be uSC'c1," to tIl(' 
prejudice of the United States. The offense incluc1es obtaining 
or collecting such information, in peacetime, not only for a foreig;1 
power, but also "with knowledge that it 1I1ay be comml1nicatl~d 
to a foreign power." Class A felony treatment-and this, uncleI' 
S.1400 §2401, the death penalty-is prescribed for offenses COI11-
mitted during a presidentially declared "national defense emer­
gency" as well as in time of war. 

The more carefully delineated coverage and penalty provisions 
of the Brown Commission bill and S.l are, in this Committee's 
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, '.> 'able to the S.l400 provisions,o Even those 
VIew, clearly prefel, k 'der'al)Ie improvement over 

h'I tl mar' a conSl " 
bills, however, W I C ley : 1 .' £111y re-examined in view 

1 1 Id in our VIew )(' CaIC 1 f 
existing aw, s lOU , .' 1 Ell berer case and the a ter-

tI\' learned Il1 t le • s ,,' 1 of the lessons recen, ' , 1 f . abuse ill overly broa( 
. , t. s to the potcntlU 01" :" d 

math of \Vaterga ea. , f .. ,t' lal secnrity iufonnatlOn an 
executive branch defimtlOns 0 nel 101 , 

related offenses, 

IIf
' se of National Defense and Classified Information 

1 ISll , 3 1114 and 
.' bill covers in SectIOns 111 , , 

The Brown CommlSslOn ff" I)resently contained in 
d 'fi "t'()t1S the 0 ens"s " 

1115 with some 1110 11C" I, .... d 50 U S.C, §7S3(b), 
, 1\"'93 ( ) (d) and (c) and 198 an '.. , . 

18 U,S.C, hi C, , 11' f national secunty l11fonna-
13 the 1l11shanc mg 0 ' . 1 

Section 11 covers ' ". kl' disreg,U'd of potcntltl 
'lIt\, where ICC ess ' " d 

tion and imposes a pen, . t b' t the intent require 
, I security" is p1'('sen u 

injun' to the natlOnn . 'S.' 1114 covers the 
"- ',etc statute is lackll1g, eCllOn . ., 

l1nde~ L11~ esplOncl o " Ill' ",\tions information anu 
. 'fi d ' tellirrence commll ,,' , 

misusc of chlssl e 111 n t tl "t tIle culI)ability requlre-
.. , t hw cxcep 1" 

is comparable to CUlIt n ~, f' "1 . Igl)' 'Ind willfully" and the 
I " . ·t u I) "£]0\\'11' • 

mcnt is "knowing Y 1115 en 1" 1 ,'. Section 1115 relates to 
f I ff Ise is somc\\' 1nt 0\\ er. , 

grading 0 t Ie 0 Cl. " 'fi d .. f .... tl·on but onlv 'whcn It 
, f' 1 ChSSI IC 111 orm" , " 
the disclosure o· gcne a , , . 1 1111l1ication is to an agcnt 

. t 1d whcn t 1e coml ' ' 
is by a publIc servnn m. ., t or a communist organ-

t · f '1 forclern govClmncn 
or a representa Ive 0, '" t that the Brown Com-

. . . '1 t I)rescnt law excep , 
izntion. TIm; IS snTI1 m 0 ' 1'" ts Fault" classification 

f el' I)ub Il' scrvan . " 
mission version covers orm 

is no defense. 
11 f these provisions into on(' s('\'lion re-

S.l §2-5BS recasts a 0 1 b' d )' "in a manner 
. . " ff s that the conc uct ~, Ol l . . , 

qmrlOg fOl all 0 ensc. U 't d St'ltes" The C'ulpal)lhty le-
I ] . f ,ty of the 111 e., , . "1 . 

harmfn to t 1e sa e. f C §1113 is "knowingly rat leI 
. t f . tIle eqUIvalent 0 . . d f qmremen 0\ . " bill "reckk~'i dlsrcgar 0 

. tJ.le Brown CommISSIOn , than, as 111 

. . . {of "kllowlcr/",' that the 
~B7 f S 1 'n req\llrmg plOO "I' 

o ,Vo note that § 2-0 0 •.. , I of the United Sl,lte~ or to the at vantng\ 
information is to be used to th,c m1ur\. d) would impose 11 WTV IW<l\ Y hunh'l1. 
of n foreign power" (emp1ums SUl:~ I~t t' "intent" for "kno\\ ledge. 
It wO\I1<1, we think, be bettor to SU)S 11 e 
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potential injury to the national security." There is in S.l, however, 
no offense for the communication by public servants of general 
classified information to foreign governments. 

S.1400, §1l22 is the same as S.l §2-5B8( 1) except that the gloss 
of "manner harmful to the safety of the United States" is not added 
to the "knowingly" requirement. S,1400 §1l23 is comparable to 
the remaining provisions of S.l §2-5BS except that (a) the culpa­
bility requirements are somewhat reduced, (b) the violation cov­
ered in S,l §2-5BS(a)(2) is not limited to public servants, and 
( c) there is an added general offense, applicable to anyone "in 
possession or control" of information relating to the national de­
fense for "recklessly" permitting its loss, destruction, theft, or 
communication to unauthorized persons. More importantly, S.1400 
adds a section not found in S.l covering "Disclosing Classified 
Information." This section is not limited to public servants or to 
communications with foreign governments, covers all classified in­
formation, not only that relating to special intelligence communi­
cations matters, and specifically precludes the defcnse that the 
classified information was improperly classified. ' 

The treatment of these matters in S,l is clearly more carefully 
and more wisely circumscribed and is preferred by this Committee 
to the overly broad terms of S,1400. Although the Committee 
recognizes the necessity of protecting information truly essential 
to the national security, it recommends further review of this entire 
area-even the far preferable provisions of S.l-in view of the 
danger of misuse or'such "national security" provisions against the 
inquiry and legitimate interest of concerned Gitizens. The Com­
mittee particularly urges reconsideration of the question whethcr 
improper classification should be a defense. We favor such a 
defense, with appropriate safeguards against undue discovery. 
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Chapter 12 

FOREIGN RELATIONS, IMMIGRATION AND NATIONALITY 

The provisions of this c11aptcr relate to matters of foreign rela­
tions which in many respects go beyond the particular expertise of 

this Committee. There are, however, matters of drafting on which 

we think some comment appropriate. 

S.1400 §1201 and S.l §2-5Cl are substantially comparable, both 

representing modernized versions of 18 U.S.C. §960. Both sections 
are designed to prohibit individuals from launching, or engaging 
in, attacks against other nations with which the Uniterl States is 

not at war. Section 1201 changes the same-numbered section of 
the Brown Commission bill by l1sing the term "military attack" 
instead of ,"air attack" or "military expedition" and by omitting any 
prohibition against providing substantial resources to a "military 

expedition". 

The term "military attack" is defined as any "warlike" assault 
or invasion. The word "warlike", in the view of the Committee, is 
too imprecise to define properly the kind of assault which is pro­
hihitc'c1. The use of the word "warlike" is merely an extension of 
the same infirmity from which both S.1400 §1201 and S.l §2-5Cl 
snffer in defining the protected target nations of military attacks: 
the failure to define "war". S.l §2-5C1 states that it is unlawful to 
launch an attack "against a nation with which the United States is 
not at 'w;U" "; S. 1400 §1201 states that it is illegal to launch an attack 
'\lgainst a foreign power with which the United States is at peace." 
Is the meaning of "peace" merely the obverse of that of "war"? 
Defining "war" for these purposes is very difficult, but, in the 
Committee's view, it is important enough to warrant the attempt. 
It can by no means he clear, for instaIlce, whether the United 
States is at war with the Camhodian rebels when there is no decla­
ration of war or resolution, in either honse of Congress, authorizing 
the aclion and no appropriation for the continuation of bombing. 
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S.l §2-5C1 ( a)( 3) states that a "person" is guilty of an offense 

if he knowingly "engages in comhat hostile to a nation with which 
the United States is not at war within the territory of any forei n 

nation." (emphasis added) The language goes far beyond S.14~O 
§1201 and C. §1202. S.l §2-5C1 purports to subject to criminal 

tr:atment a person W110 might decide to go abroad to engage in a 
cause in which he believes. As the Working Papers point out 

(Vol. 1, pp. 486-87), the individual's right to go abroad, a tradi­
tional tenet of the United States foreign policy, "should be main­

tained as a basic foreign policy question". 

The outlawing of conduct hostile to a friendly nation within 

the territory of any foreign nation would prohibit the formation of 

forces on foreign soil, such as the Abraham Lincoln Brigade in the 
Spanish Civil War, and would abrogate the right to go abroad to 
participate in a war as did, for instance, the many American:; who 
volunteered as ambulance corpsmen serving British and Canadian 
forces during the First World War. 

The use of the word "person" ill S 1 .~<J 5C1 I • ';I~' , w len combined 
witl~ the p~ohi~ition against conduct "within the territory of any 
for:Ign nations , would seem also to import that a non-American 
~atIOnal :ould be convicted under this section for acts IX'rformed 
III a foreIgn country. The Committee assumes that the usc of the 
word "person" represents inadvertence in drafting rather than an 
atteu:p.t . to subject 'any individual of whatever nationality to the 
prohIbItIOns of this section. 

Even if the word ':national" is substituted for the word "person", 
ho.w:ver, the CommIttee believes that it is questionable to usC' 
C1'~mmal sanctions to regulate conduct which takes place abroad 
WIt~out threatening to disrupt United States foreign policy, and 
which may not be criminal in the nation where committed. 

The Committee thus recommends that a person ue guilty of 
the offense only, as in §1202 of the Brown Commission bilI , 
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S h grees with another to engage 
"if, within the United tates, ea. 'tl' the territory of 

in conduct hostile to a friendly nahon WI 1m 
any foreign nation . . ." 

S.1400 §1202 adopts the two most imporlnnt ~ubsectio~s, ~~ 
111"0" of the Brown Commission bill and adopts tl'ns Comm~tt( e s 
~ .• ~ b b t f· 11, l'f[ected ommendation that the conspiracy e su s an I.t) , 

re~h' the United States. This section, designed to replace 18 
W1 m . p ty of Foreign Govern-USC §956 (Conspiracy to InJul'l~ roper . 

. . . 'fi' of murder of forcign officials. TIlls ment) adds speC1 e covel age . 1 
additi~n seems desirable in view of the increasing resort to V10 enee 

~irected towards embassy officials throughout the world. 

S 1 §2-5C2 which restates §1203 of the Brown Commiss~on 
., . . l' ·t t' foreign . 1 S 1400 rohibits the reCrtlltmg for en IS men m , 

b1ll am ,. , P h" . . 't nent or 
d f b t l"letes thc requirement that t 1S lCCI tl1 I arme orees u c '- . t 

1· t t' be "within the United States." This deletion presen s 
en IS men " " 1eed 

1 tl t' S 1 §"-5Cl because a person 1 the same anoma y as 1a 111 ' ~ 1 'I . 11 
not be an American national and the stntut~ would pr~ 11 J,lt l~ > 

enlistment and all recruitment in any country for whntl'~~J .Pll~P()SI{, 
d' tl· t the phrase wlthm t l(' The Committee strongly reeommen S 1.1 

United States" be included in this provision, 

The detailing of the affirmative defense, ~,14~0 §.1203~~), ,j~ 
'lusage to this section, and it is the ComJ1uttee s view t 1.~t" .1S 

surp • t H "03 of the Brown COlnlnlsslOn 
g sted at the Comm('J1t 0 ~ ~ 

sug e .1 1 'tl' 1 Titk 22 of the United Statl's bill these matters be uCll t WI 1 11 

Code. (H.eport, pp, 46-47) 

S.1400 §1211 and S.l §2-5C3 arc designed to lim,it felony ,t~'l~a~: 
f 'I fons of certain statutes and rcgulatIOns gOVel nmb 

ment 0 VlO a 1 • • 't t') 1S Both 
international transactions to demonstrably 5:1'10:18 SI un 'l( I •• ". I ' 

. . t with speCific mtent to conC<:c1 .l 
sections l'l'<l\nre that a pC'rson ,1C . , 'th kllowkd<re that his 
m'itter from a govC'rnnwnt agency OJ WI :-0 t 

' " d " t' f st'itute or l!ov(~rnm('n condut't will ohstruct the a, l11UlIstrn IOn 0 a. , ,..' 

functivll. 
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The Comment to this section in the Brown Commission bill 
and the related portions of the Working Papers take the view 
that these statutes essentially deal with the: 

"normally legitimate conduct of exporting goods, services, 
money or credit . . ." 

a~d that, contrary to the policy of the proposed Code, they 

"indiSCriminately provide serious felony penalties for virtually 
any violation, including the most trivial." 

In order to prevent examples of the kind cited by the draftsmen 
(a ten-year prison term for failure by an exporter to a U,N.­
quarantined nation to make appropriate presentation of an "original" 
license with the required notations thereon "in ink"), S.1400 §1211 
would limit felony treatment to violations of the listed statutes 
where the act is committed, 

". . . with intent to conceal a transaction from a government 
agency authorized to administer the statute or with knowledge 
that his unlawful conduct substantially obstructs, impairs or 
perverts the administration of the statute or any government 
function." 

Penalties would be limited to those provided for Class D felonies 
in both sections. 

v'''hile the intent of the draftsmen to limit felony treabnC'nt only 
to the most serious ~iolations of the many regulatory provisions 
covered by the listed statutes is laudable, and ope with which \ve 
agree, it is unclear to us whether the new section is designed to 
preempt the penalty provisions of the existing statute5, or only to 
supplement them, The existing statutes are proposed to be kept in 
their present titles, with their penalty provisions being reduced to 
misdemeanors or to regulatory offenses. Yet nowhere is it made 
clear whether the provisions of the proposed code impose limits 
on nnes which may be imposed under the provisions of other 
titles. Without a much clearer statement of the precise changes 
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which are intended to be effected in the statutes listed in S.1400 
§1211 and S.l §2-5C3, it is virtually impossible to evaluate the 
impact of the section. 

S.l §2-5C4, which corresponds to S.1400 §1204, supplements 
the other neutrality provisions hy making it a felony to violate 
a restrictive order on departures of vessels where the order is 
designed to restrict the delivery of the vessels or of goods to a 
foreign nation engaged in' armed hostilities. Under S.l §2-5C4, a 
person is guilty of a Class D felony "if he knowingly causes 01' 

aids the departure from the United States of a vessel or vehicle 
the departure of which is in fact pmhibited" by a restrictive order. 
This is objectionable, in the first place, because it wonld make a 
person guilty of the felony even if he did not know, and had no 
reason to know, that the departure was prohibited. Moreover, 
the inclusion of the words "or aids" is, in the view of the Com­
mittee, a 'mistaken over-extension of the criminal sanction. It 
might cover, for instance, a dock worker who frees from a cleat a 
line of an illegally dC:'parting ship or an air traffic controller who 
clears an illegally departing plane for takeoff despite the fact that 
neither the dock worker nor the air traffic controller is aware that 
he is aiding a criminal act. The requirement that the conduct be 
performed "knowingly" means only that the actor "be aware of 
the quality of his conduct" and of "attendant circumstances." 
(§1-2A1( 1)(3) ). 

The Committee recommends that a clause similar to S.l §2-5C3 
(a) and S.1400 §1204 (a) (requiring a specific intent to conceal 
and/ or knowledge that one's conduct substantially obstructs a 
governmental function) also be included in this section. 

S.1400 §1204, although it omits the "or aids" language of S.l 
§2-5C4, seems to the Committee undesirable in view of its exces­
sive complexity. The Committee finds the phrase "during a war 
in which the United States is a neutral nation" ('specially trouble­
some because both the terms "war" and "neutral" are nnc1efim'll 
and are extremely elusive of definition. S.l §2-5C4 limits the 
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scape of its violation to statutes, regulations and orders, and it is 
therefore more amenable to firm and equitable enforcement. 

S.1400 §1205 ("Disclosing a Foreign Diplomatic Code or 
Correspondence") attempts to subject to criminal penalty conduct 
which jeopardizes confidential communications between foreign 
g~vernments and their representatives in the United States. The 
section specifically prohibits the knowing communication of 

". . . (1) a diplomatic code of a foreign government or any 
matter prepared in such a code; or ' 

"(~) any matter int~rcepted while in the process of transmis­
~lOn betw~en a foreIgn government and its diplomatic mission 
In th.e Umted ~tates to which he obtained access as a federal 
pubbc servant. 

The Committee notes that the section nowhere specifies the 1'0-

hibited recipients of the communication of a diplomatic c~de. 
It should be noted that S.1400 §521 (a) (1) would provide a defense 
to a person who communicated any of these matters pursuant to 
his duty as a public servant or at the direction of a public servant. 

S.l §2-5C5 is a combination of sections 1122 and 1206 of the 
Brown. Com~ission bill dealing with the failure of foreign agents 
to regIster WIth the government. This subject matter is covered 
by S.1400 §§1127 and 1128. 

Although. the offense retains Class C felony treatment, the 
upper-range Imprisonment for a "dangerous special offender" or 
recidivist,. could make applicable a prison term as long as' 10 
years, whICh represents a continuation of the penalty provided in 
18 U.S.c. §951 rather than the shorter penalty for violation of an 
al~ost identical section in 22 U.S.c. §611 et seq. The Committee 
beheves that, as expressed in the Working Papers, the penalty 
should be more in the range of the penalty provided for in the 
current 22 U.S.c. §611 et seq. This could be accomplished with 
~espect to S.l. §2-5C5 by making the offense a Class D felony which, 
j£ accompamed by the aggravating or recidivist circumstances 
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specined in §1-4B2, could result in the maximum penalty of six 
years. 

S.1400 §§1221 through 1226 and S.l §§2-5D1 through 2-5D3 
deal with immigration, naturalization and passports. As in the case 
of the provisions relating to foreign relations, these sections do 
not represent a fundamental subst[l.ntive departure in policy. The 
principal changes are in the area of grading of offenses, transfer­
ring to other titles lesser offenses which are regarded as regulatory, 
and eliminating as duplicative existing offenses which are covered 
elsewhere in the general sections governing such things as bribery 
and forgery. 

In general, the Committee approves tbe effort in S.1400 to dis­
tinguish between less serious offenses, which. are treated as Class A 
misdemeanors, and those more serious, which are treated as Class 
E felonies, Thus, for example, S.1400 §1221 (Unlawful Entry Into 
the United States) combines the offense now denned in 8 U.S.C. 
§1325 (unlawful entry) and 8 U,S.c. §1326 (reentry after depor­
tation). Grading, however, is changed so that [,elon), treatment 
applies only if entry is accomplished hy the use of false documents 
or if reentry occurs after previous arrest and deportation for con­
viction of a felony involving moral turpitude. All other offenses 
are given Class B misdemeanor treatment on the theory that, when 
combined with available administrative remedies such .~s deporta­
tion, any stronger criminal sanction would be inappropriate. This 
result seems sound. The present penalty of a maximum of two 
years' imprisonment for any reentry after deportation seems exces­
sive and unnecessarv in view of the fact that sentences are almost 
invariably suspended and the violator again deported. 

The Committee is of the opinion t\nat the punishment provided 
for in S.l §§2-5D1 through 2-5D3 is tmnecessarily harsh and bur­
densome even where the minimum pe:nalty might he impo:sed. In 
S,l §2-5D1( d)( 2) the penalty for using forged reentry documents 
('ould be as much as ten years in prison. In light of the prevailing 
administrative practice of deportation in such situations, the ten-
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year penalty seems excessive. S.l §2-5D1( d) (2) does provide 
however, that the person using a forged reentry document mus~ 
know it to be forged or counterfeit or the property of another per­
son in order to be subject to feiony treatment. This requirement 
of knowledge is omitted from S.1400 §1221( c) (1) (a) and should 
be inserted. 

S.l~OO §1222 and S.l §2-5G1 (a) (1) cover crimes presently made 
felomes under 8 U.S.c. §1234( 1), but distinguish between or­
dinary offenses, which are treated in S.l as Class D felonies and in 
S.l400 as Class B misdemeanors and those where al' 

1 . ' lens are smug-
g.ed mto the country for commercial purposes or where the . _ 

. . d ( 1m 
mIgrant mten s with the knowledge of the smuggler) to co 't 
fl' h U . mml 

a e ony m t e ruted States. These more serious crimes are treated 
as Class E felonies in S.1400 and as Class C felonies in S.l. 

Th~ offense of hindering the discovery of an illegal entrant into 
the Ul1Ited S~ates is covered by S.1400 §§1223 and S.l 2-5D2. The 
o~ense reqUIres that the person act with the specific intent to 
11l11d~r, .delay, or prevent the discovery or apprehension of an alien 
who IS HI the United States in violation of law. Section 122,3( 1) (a) 
?f the B,'own Commission bill had stated that the person was guilty 
If he hatbored or concealed the alien; the revised bill pr~vides 
that the" person. may be guilty if he "aids, shelters, emp7oys, or 
conceals the alI.en. The inclusion of persons employing the alien 
represents a major extension of the coverage of the section a d 
the Committee belieyes the expansion to be unwise and un~ec:s­
sary.. E;en though the section requires that n violator act with 
speCIfic mtent mentioned above, the section might easily be used 
fol.r warrantless prosecution of employers who knOWingly employ 
a lens. 

Th.e Committee therefore recommends th&t the word "e 1 " 
be stnck d h ''h mp oys 

u en an t at arbors" be replaced in the text or if the 
~:o~~~e fe~plo:s" is u~tim~tely retained, that language ~om~arable 
b 0 IO~lng provISO m the Working Papers (at Vol. 1 p. 514) 

e placed 111 the statute itself: ' 

40 



7734 

"Effect of Mere Employment. Nothing in this sectio~ shall 
be construed so that by itself, employment of the ahen by 
the actor, including the usual and normal practices incident 
to employment, constitutes a violation of this section." 

The inclusion in S.l §2-5D2 of the word "aids" is also an ex­
pansion of the coverage which the Committee deems unwarranted. 
A person who, although acting with intent to delay the discovery 
of the illegal alien, merely gives directions or performs some minor 
service for the alien would, under this se;::tion, be subject to a 

term of six years' imprisonment. 

S.1400 §1223( a) (4) and S.l §2-5D2( a) (S) both make it a crime 
for anyone to conceal, alter, mutilate, or destroy any document 
or record regardless of its admissibility in evidence. This provision 
broadens tremendously the responsibility of citizens to preserve 
and make available to law enforcement officials evidence of crime. 
Such a provision, in our view, raises a serious question of policy 
as to the breadth of the obligation which the criminal law should 
place on individuals to preserve and make available informaticn. 

(Cf. Report, p. 50) 

S.1400 §§1224 and 1225 substantially duplicate S.l §2-5D3. Al­
though the Committee approves the sentencing provisions of S.1400 
§§1224 and 1225 and believes they should be included in S.l 
§2-5D3, the Committee believes that the latter section is a more 
succinct anq a better restatement of present law. 

Chapter 13 

OBSTRUCTION OF GOVERNMENT FUNCTIONS 

8.1400 adds a provision for obstructing a government function 
by fraud, Section 1301, which is not found in the other bills, and 

we see no objection to this provision. 

The original Committee Print (Nov. 10, 1972) of the bill which 
became S.l added an affirmative defense to the crime of hindering 
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law enforcement. It made it a defense if the party charged was 
the parent, spouse or child of the defendant. This affirmative 
defense has been deleted in both S.l (Section 2-6BS) and S.1400 
(Section 1311). We believe that there should be such an affinna­
tive defense. 

: The bail jumping provisions of both S.l and S.1400 basically 
adopt the approach we suggested originally of making the penalty 
for bail jumping the same as that which could be imposed for 
the underlying offense (Report, p. 51). 

Both S.1400, in Section 1315, and S.l, in Section 2-6B6, expand 
the crime of introducing contraband into a correctional institution 
to include "any object". (S.l is slightly more limited since the 
tenn "any object" is limited to those proscribed by statute, rule, 
regulation or order; S.1400 would apply to an object introduced 
"surreptitiously" even if it were not proscribed by statute, rule, 
regulation or order.) The Brown Commission bill would limit the 
contraband to any item useful for escape. While it may be argued 
that there should be some statutory prohibition which would 
preclude a prisoner from being furnished with correspondence 
or other information which would enable him to direct others 
in the conduct of some illegal enterprise, it does seem that these 
statutes are too broad since they make it a felony to introduce 
any proscribed article into a prison. Thus, the proposed statute 
could make criminal the introduction of food by members of an 
inmate's family or' love letters from a wife or girl friend. "Ve 
believe that these aai:1!lional provisions of S.l and S.1400 should 
not be adopted unless they are carefully limifed. 

S.1400 splits obstruction of justice into three sections - (1) 
witness bribery, Section 1321; (2) corrupting a witness or in­
fonnant, Section 1322; (3) tampering with a witness, Section 1323. 
All of these are contained in a single obstruction of justice pro­
vision in S.l, Section 2-6Cl. Similarly S.1400 splits into two 
sections (Sections 1332 and 1333) the provisions found in Section 
2-6C2 of S.l relating to impeding justice. While the purpose of 
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S.1400 is apparently to differenti(lte these crimes for sentencing 
purposes, it does not appear to us that these crimes are substantially 
different and, therefore, a single sentencing provision within which 
the judge will have stlbstantial discretion would seem adequate. 
For this reason we prefer the approach found in S.l. 

S.l (§2-6Cl) provides a broad catch-all provision for anyone 
who endeavors in any manner to obstruct or impede the due 
administration of justice. This was suggested by this Committee 
originally (Report, p. 50) and we approve such a section. 

S.1400 adds a provision (Section 1324) not found in either 
of the other bills making it a crime to retaliate against a witness 
or informant, which seems to be desirable. 

Section 1326 of 8.1400 limits the prohibition of communication 
with a juror to a communication made with an intent to improperly 
influence .the juror's official actions. We believe that jUly tamper­
ing should be so limited. 

A major difference between S.1. and S.1400 has to do with the 
issue of materiality in the false statement provision-Section 2-6D2 
(a)(l) of S.l and Section 1343(a)(1)(A) of S.1400. S.1400 
requires that the false statements be material, whereas S.l does 
not. In this regard S.1400 is more like the original Brown Com­
mission bill (§1352( 2)( a) ), and it is our opinion that there shonld 
be a materiality provision in the false statement statute. 1'1 

S.1400 omits the provision penalizing the unauthorized dis­
closure by a public official of information disclosed to the govern­
ment in confidence. Such a provision is fOlll1d in Section 2-6F1 of 
S.l and Section If371 of the Brown Commission bill. We believe 
there should not be such a prOVision. 

S.l has a provision (Section 2-6F2) not found in either of the 
other two bills which prohibits a person from privately addressing 

o All threo bills make false swearing an offense, irrespective of materiality, 
where the ~taten)('nt is ma(lc uncler oath or affirmation in an official proeceding. 
(C. §1352(1); 8.1 §2-6D2(n)(1); 8.1400 §1342.) 
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a public servant without disclosing the fact that he has been 
retained "for compensation or not" to do so. We believe that this 
provision is too broad and, therefore, recomme~d that it not be 
adopted. 

Chapter 14 

OFFENSES INVOLVING INTERNAL REVENUE AND CUSTOMS 

All three bills proscrihe two types of federal tax crimes-"Tax 
Evasion" and "Disregard of Tax Obligation." Additionally, how­
ever, S.1400 adds a misdemeanor crime (§1402( a) (6» for falsely 
claiming a personal exemption in an income tax return-a reason­
able congressional reaction to an obvious problem. All the bills 
seek to embrace within their reach commonly encountered methods 
of tax exasion, (e.g., filing a false return; concealing assets; failing 
to pay over withheld taxes; destruction of property under govern­
mental control; and failure to file a return), and S.l and S.1400 
prohibit evading taxes in "any other manner". (S. 1 §2-6G1 ( a) (vi) . 
S.1400 §1401(a)(6). ' 

The bills employ a verbal formulation for the element of mental 
culpability ("with intent to evade") which may signifi'cantly lessen 
~he standard of CUlpability as it is defined by present law. That 
IS to say, present law (I.R.e., §7201) requires that criminal evasion 
be .done "willfully". We believe tliat the word "willfully" should 
be Incorporated into the Brown Commission bill and in S.l because 
o~ a da~ger. that the definition in §2-6G 1 ( c)( i) of S.l ("a cons­
CI~US obJectrve to engage in such conduct and to cause the result, 
WIth h.llowledge that the attendant circumstances exist") would 
not carryover all the connotations which the courts have found in 
the word "willfully". That comment is even more applicable with 
~espec~ to 8.1400, which bill defines "intentionally" in terms of a 
conscIOUS objective or desire to engage in the conduct or cause 

the result" (§302 ( a» and has no specific definitional provisions for 
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tax crimes [see, The Proposed Federal Criminal Code; Its Effect 

on Tax Offenses, 26 Tax Lawyer, No.3, pp. 485 et seq.]. Since 

there apparently exists no reason for reducing the standard of 

culpability for tax crimes, this issue should be re-examined and, 

in any event, the S.l definition is to be preferred over the approach 

used in S.1400. 

The three bills also warrant study concerning their treatment 

of the present requirement that there can be no tax crime convic­

tion without a showing of "a substantial tax deficiency." That re­

quirement is codified only in S.l (§2-6Gl(a) (2)). S.l also-con­

sistently with the suggestion in our initial report (p. 55 )-elim­

inates the provision of the Brown Commission bill which would 
create a misdemeanor where the evasion involves less than $500. 
In contrast, S.1400 proscribes and makes a felony the criminal 
filing of a' tax return "which understates the tax." 5.1400 is seri­
ously at odds in this respect with the views of this Committee. vVe 
believe that the requirement of a substantial tax liability should 
he preserved. Also for the reasons expressed in our initial report, 
this Committee's view ii> that S.1400·5 treatment of all tax evasions 
as a Class D felony is preferable to the grading approach embodied 
in the other bills. 

Except for the prOVISions of S.1400 already noted, the three 
bills proscribe the same forms of "knowing" disregard of tax obliga­
tion. Here, again. the Tax Lawyer comment previollsly mentioned 
raises a question wlwther the "knO\vingly" standard establishes a 
norm less than that now required for misdemeanor convictions. 
That concern is obviously more disturbing vis a vis S.l, which 
treats hoth tax crimes as felonies. In this Committee's opinion, 
the offenses in question should be treated as misdemeanors-the 
approach :ldopted by S~1400. 

Finally, we approve of tho provlSlon in §1403( c) of S.1400 
excluding from the purview of tax crimes interim reports, informa­
tion returns and rcturns of estimated tax. 
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Unlawful Trafficking in Taxable Objects 

Like the Brown Commission bill S 1 co b' . . 
.. (§'> ,. m mes m a smgle pro-

VISIOn ~-6G3) all trafficking in taxable obJ'ects' . I' f 
t" dIm VIO atlOn 0 any 
e era statute or reO"ulation S 1400 tl h 

b 1:>. • , on lC ot er hand, incorpo-
ra!es y reference the criminal prohibitions in the I t I R 
CGde dealin w'th h' n erna evenue 

c g I suc Items as alcohol and cigarettes (§1411) 
Both the Brown Commission bill and 5 1 t . I . . 
I' d" . reat VIO atlOns not in-

vo vmg lsblled spirits as misdemeanors. S 1400 treat tl 
felo' V' I t' ' . s lem as meso 10 a IOns involving distilled . "t . 

I SpIll s, consistently with 
present aw, are classed as felonies in both S 1 d S 1400 . 
h B . an. unlIke 

t e rown CommiSSion bill which would' ' 
sumer of distill d 1'. . pumsh the casual con-

. e IqUOl s as a misdemeanant (§1404) 0 th t 
subject, this Committee supports the notion that I' I~ a 
surners should be treated more lenientl : . suc 1 casua COn-

mittee still considers valid its y .. A~dlt~o~~lly, this Com-
. I ,. comments 111 ItS ImtwI report Con-

cermng t le creatIon of presumpt' f I 
h IOns or t le tr'lfficking . 

tec nique employed in all three bills . I c ~ cl'lme, a 
case of S 1400 b . . CIt leI' expressly or, in the 

. ,y 111corporahon of stah t 
present in the Internal R C d lory presumptions now 
S.1400 §1411(b». evenue 0 e (G. §1405j S.l §2-6G3(e)j 

Smuggling 

The three bills I f h' , eac lOW lCh seeks to sim 11'f, d '. 
customs offenses al'e all b' I l'y efimtlOns of 

,c , su Ject to th 't" 
Committee in its inithl re t R e en IClsms leveled by this 

. ' por ( eport p, 58) F ' I 
versIOn contains the ove'l b ,. OI examp e, each 
smuggling offense is CO~l~it;:~~~nd supe::Huou~ statement that the 
ination by tIle g len one knowmgIv evades exam-

overnment of't!1 b' t b' . . 
United States" (C 1411 ( C 0 Jec el11g mtroduced into the 
(n)(3)) Th .. , ~ ,l)(a); S.l §2-6G4(a)(1)j S.1400 .t:H:Jl 

. e cntIClsms bv this Co . ~' -
emploved in the Bro C . '. IDmlttee of the grading Systl'1l1 

• Wn ommlsSlOn b'Il I . I 
the substantially 'd t' I .. lapp y WIt 1 equal force to 

I en Ica proVlSlons f S 1 
extent to the correspondin r l' .. 0,. and almost to tIl at 
ever, eliminate an objec~oP O~tSlOns of S:1400. S.1400 does. how­

nn e upgrad111g provision (l e tl .. , le 
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object was brought in for use in a business) and improves slightly 
upon another provision (-i.e., by providing for misdemeanors where 
the duty which would have been due is less than $500). 

Chapter 15 

CIVIL RIGHTS AND ELECTIONS 

8.1400 and the Brown Commission bill both place offenses 
dealing with civil rights and elections in Chapter 15, \vhereas 8.1 
distributes them among two chapters and four subchapters. In 
addition, 8.1400 has the same numbering system as the Brown 

Commission bill. 

Protection of Federal Rights Generally 

C. §150l, drawin~ on the post-Civil Viar statutes, would 
punish as a Class A misdemeanor only a conspiracy to injure any 
citizen in the free exercise of his federal constitutional rights. 
8.1 §2-7F1 (a) (1) improves ovcr §1501 by following our Com­
I.~ittee's suggestion (Report, p. 61), that it not be limited to citizens, 
ane.. by following our Committee's further suggestion (Report, pp. 
60-1), that it make injuring a person in the free exercise of a 
federally-secured right a crime, rather than making a conspiracy 

to do so a crime. 

S.1400 §1.501 also deletes the conspiracy provision and ~akes 
it a Class A misdemeanor for anyone knowingly to dep:'l:~ a 
person of his civil rights. S.1400 §1501 also accepts our cntIclsm 
of C. §1501 and extends the protection of the law to aliens as well 
as citizens. In these respects, there is little to choose between 8.1 

and 8.1400. 

8.1400 §150l, unlike the corresponding provision in 8.1, §2-7Fl 
(a')(2), drops the provision of C. §1501(b), drawn fro~l the pOS.t­
Civil War statutes, regarding going about on the hlghways In 

disguise. 
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The Committee also notes that both S.l §2-7F1 ( a) ( 1) and 
S.1400 §1500 make the maximum jail penalty one year. Present 18 
U.S.C. §241, from which the sections under discussion are drawn, 
makes the maximum 10 years imprisonment. 

8.1 §2-7F1 (.a) (3) is substantially the same as C. §1502, on 
which we commented in our earlier report. (pp. 61-62) 

8.1400, in its 8ection 1502, substitutes for the broad provision 
of C. §1502 a provision which would make it an offense, whHe 
acting under color of law, knowingly to engage in conduct which 
constitutes a violation of the rights of person and property, as de­
fined in chapters 16 and 17, thereby depriving another of federal 
rights. The question whether the right involved is a federal one 
is made a question of law. 8.1400 §1502( b). This section would 
appear to narrow significantly the sweep of C. §1502 and 8.1 
§2-7F1 (a)( 3) in that it would punish a deprivation of federally 
secured rights only when the elements of some other offense are 
present. Thus, if the deprivation were effected without any offense 
to person or property of the kind defined in chapters 16 and 17 
of 8.1400, there would be no crime. We think this an undesirable 
limitation. 

Interference with Participation in Specified Activities 

Present 18 U.8.C. §245(b), derived from the Civil Rights Act 
of 1968, is confusingly worded. The confusion was not appreciably 
clarified in C. §151l-1515, nor has it been clarified in 8.1 §2-7F2 
through §2-7F4 and 8.1400 §1511-1513. The problem of unwilling­
ness to undertake extensive revision, which o{lr Committee not;d 
in Report, p. 60, is still with us, and most criticisms of these 
sections of 8.1 and 8.1400 turn out to be criticisms of present 18 
U.8.C. §245(b). 8.1 and 8.1400 adopt our suggestion, Report, 
p. 63, that C. §151G be deleted. This section required certification 
by the Attorney General before the offenses condemned in C. 
§§15U-1515, 8.1 §§2-7F1 through 2-7F4, 8.1400 §§151l-1513, could 
be prosecuted. 
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'l11e Brown Commission was divided over the question whether 
economic coercion should constitute a means of violating a person's 
civil rights, see Comment to C. §1511, and its draft i~cluded the 
words "[or by economic coercion]" in C. §§1511-1515 III ~rackets. 

Both 8.1 and 8.1400 delete references to economic coerCIOn. For 
the reasons stated in our original report (Report, p. 62), we agree 
with the deletion. 

8.1400 §§1511 and 1512 are sufficiently comparable to the sa~e­
numbered sections of the Brown Commission bill not to reqUll'e 
comment. 

Our Report, pp. 62-3, found C. §1515 unsatisfactory because it 
did not provide 1'01' general protection of freedom of speech and 
freedom of assembly and because i: makes the lawful conduct of 
the person being protected an element of the offense. 8.1 §2-7F4 
( a) (3) also makes lawful and peaceful conduct on the part of the 
person interfered with an element of the offens~ .. 8.1400 §1513 
does not include this requirement and we prefer It m that aspect. 
8ince both S.l §2-7F4(a)(3) and 8.1400 §1513 are limite~ to 
protecting speech and assembly opposing denial of federal nghts 
and benefits for such reasons as race and religion, neither b~ll 

deals with the problem of protecting free speech and assembly III 

general. 

'l11e provisions of C. §1513 (Interferen~e With Persons Affo~d­
ing Civil Rights to Others) and C. §1.514 (In~e~·fere.nce WIth 
Persons Aiding Others to A vail Themselves of CIVIl Rights) are 
carried forward in both S.l (§2-7F4( a)( 1) and (2)) and S.1400 
(§1511(a)(5) and (6)). 

Abuse of Federal Official Authority 

Our Committee believed that C. §1521(b) should be deleted as 
too broad (Report, p. 63). That section made it a Class ~ mi.s­
demeanor for a federal public servant to exceed his auth~nty 111 

making an al'l'est or a search and seizure. S.l §2-7F5 IS even 

49 

7743 

broader than C. §1521, and we therefore oppose it for the reasons 
stated in our original report. 

8.1400 has no provision comparable to C. §1521, except insofar 
as the conduct proscribed in C. §1521 is embraced by the general 
language of 8.1400 §§1501 and 1509.. 

P~otection of Political Processes 

8.1 §2-6Hl, "Election Fraud", is related to C. §1531, "Safe­
guarding Elections", and poses no particuInr problems. 

8.1400 §§1521 and 1522 break C. §1,531 into two pnrts. S.1400 
§1521 is entitled "Obstructing an EIC'ction", and S.1400 §1522 is 
entitled "Obstructing Registration". The reason for the distinction 
is that obstructing an election is made a Class E felony, 8.1400 
§1521(b), for which the maximum term of imprisonment is three 
years, 8.1400 §2301 (b )( 5), whereas obstructing registration is 
made a Class A misdemeanor, S.1400 §1522(b), for which the 
maximum term of imprisonment is one year. S.1400 §2301 (b )( 6). 
Obviously a person who is prevented from registering cannot vote, 
and there is no reason for penaliZing one type of obstruction less 
than the other. 

C. §1532, "Deprivation of Federal Benefits for Political PlIl'­
poses", has a counterpart in S.l §2-7F2(a)(1), and in S.1400 
§1523. C. §1533 has a counterpart in S.l §2-6E5 and in S.1400 
§1524. C. §1534 h~is a counterpart in 8.1 §2-6H2 and in S.1400 
§1524. No comment on these sections is required. 

C. §1535, "Troops at Polls", has not been carried into 8.1 and 
8.1400. Its substance is probably covered by 8.1 §2-GH2( n) ( 4) 
and 8.1400 §1521(a)(1), which penalize in general terms obstl'Uc­
tion of elections. . 

Foreign Political Contributions 

C. §1541, dealing with political contributions by agents of 
foreign prinCipals, has a counterpart in S.l §2-6H3 and S.1400 
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§1526. Our Report, pp. 59-60, questioned the value of C. §1541 
and recommended at least the reduction of the offense to a Class 

A misdemeanor. vVe repeat the recommendation. 

P'rotection of Legitimate Labor Activities 

8.1 §2-7F6 is derived from C. §1551 but has been broadened 
to protect activities of employers as well as employees. It makes 
criminal the intentional interference by force or threat of force 
with "an employer engaged in maintaining open access to a plant 
or other business establishment." C. §1551 has no counterpart 

in 8.1400. 

Interception of Private Communications 

C. §1561 makes it an offense intentionally to intercept "any 
wire or oral communication by use of any electronic, mechanical, 
or other device", and to disclose the contents of what was inter­
cepted, in the absence of certain defenses. 8.1 §2-7G1(a)(1) makes 
it an offense to intercept "any private communication by use of an 
cvesdropping device", a "private communication" being defined 
as "an' oral communication" meeting certain requirements, 5.1 

§2-7G1(e)(5). 

It is undoubtedly possible to intercept a telegraph message as 
it goes over the wires, but that is not an oral communication. It 
is also possible to intercept a picture copy of a writing being sent 
by means of a telecopier; this, too, would riot be an oral com­
munication. Thus the coverage of 8.1 is more narrow than that 
of the Brown Commission's bill, which applies both to oral and 

wire communications. 

8.1400 §1532 applies to both wire and oral communications, 

and is preferable to 8.1 §2-7Gl. 

C. §1562, "Traffic in Intercepting Devices", has a counterpart 
in 8.1 §2-7G2 which, however, is limited to devices for intercepting 
"private communications", as defined above. 8.1400 §1f533, like' C. 
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§1562, applies to devices for intercepting both oral and wire com­
munications and we prefer it for the reasons stated above. 

C. §1563, thf. definitions section for the provisions on inter­
ception of private communications, has a counterpart in the 
definitions subsections of 8.1 §§2-7G1 and 2-7G2, and in 8.1400 

§~534. 

C. §1564 deals with the interception of correspondence, either 
by damaging or destroying it to prevent delivery, or by opening 
or reading sealed correspondence, or by divulging the contents 
of sealed correspondence wrongfully opened. The counterparts 
are 8.1 §2-7G3 and 8.1400 §1531, except that 8.1400 §1531 excludes 
the damaging or destroying of correspondence. That particular 
offense is, however, covered in 8.1400 §1703( a). 

Chapter 16 

OFFENSES AGAINST THE PERSON 

Murder (Homicide) and Included Offenses 

(C. §1601-1603, 8.1 §2-7Bl-7B4, 8. 1400 §1601-1603) 

The Brown Commission bill provides that murder culpability is 
estahlished by proof that the act was committed "intentionallv" 
or "knowingly". 8.1 only provides for "intcmtionallv", while 8.1400 
only provides for ':knowingly". 8ince 8.1400 §302( f) provides that 
where the culpability requirement is "knowingly" it is also satisfied 
by "intentionally", 8.1400 has the same effect FlS the Brown Com­
mission hill. While under 8.1 a "knowing" llomicide would pre­
sumably fall under either §2-7B2 (Reckless Homicide) or §2-7B3 
(Manslaughter) (inasmuch as §1-2AI (d) defines "reck1esslv" to 
include "knowingly"), it seems clearly more appropriate to in~lude 
knowing homicide under Murder. 

Both the Brown Commission hill and 8.1400 include a modified 
f:1011Y murder provision and the reckless causing of death under 
CIrcumstances manifesting extreme indifference to human life 
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("reckless indifference") as part of the murder section, while S.l 
places these two provisi<;ms in a sepamte reckless homicide section. 
Under either organization, all are c1a;1sified as Class A felonies. 
The organization takes on importance in view of the death penalty 
which is applicable to the "murdpr" section of each of the three 
drafts. By separating the reckless indifference and felony murder 
provisions, Sol excludes the death sentence from these offenses. 
As noted in our original report, a majority of the Committee favors 
abolition of the death penalty. However, if a death penalty is to 
be adopted, it is more properly applied to intentional or knowing 
murder than to a homicide resulting from reckless indifference. 

As stated in our prior Report (p. 64) there is great difficulty in 
creating a practical and understandable distinction between a reck­
less killing showing an indifference to human life and a simply reck­
less killing. We still believe that the difference between these two is 
difficult for lawyers to verbalize and will be impossible for laymen 
jurors to comprehend. Therefore, we repeat our recommendation 
that these,two purportedly different offenses would best be treated 
as a single offense of manslaughter, requiring the proof of reckless­
ness. In the alternative. a sepamte section should be created, lim­
ited only to the reckless indifference offense. \Ve further recom­
mend that the crime of felony murder be included in the murder 

section. 
The felony murder provisions in all three bills are similar 

except in two respects: 

I ; 

a) S.l (§2-7B2) contains no provision for an affirmative defense, 
as specified in the other two bills, of non-involvement in a 
killing which was not reasonably foreseeable to the defendant. 

The Committee believes that the affimative defense approach 
is the best method of dealinl.!; with this problem. We favor 
the phraseology in S.1400, which is simpler than that contained 

in the Commission bill. 

b) S.1400 includes the aircraft hiinckinu; felony as an included 
offense, while the other two bills do not. We believe this 
serious offense should be included. 
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With regard to jurisdiction we c . 
S.1400 of jurisdiction for tl;e' offens~n:~r r::~ the in~lusion in 

transmittal of the killing device through the mail:
r b~se~ ?n. the 

basis overlooked in the oth tw d f ' a JUrIsdlCtlOnal er 0 ra ts' and th .. 
jurisdiction where the offense occurs duri~g (the e p:o~lS1on for 
immediate Hight from the comml'ss' f . commlSSlOn of, or · lOn 0 , certam spe . fi d ff 
O\1er which there is federal jurisdiction. CI e 0 enses 

Threatening the President 

(G. §1615, S.l §2-7C5, S.1400 §1618) 

The three proposed sections are sub~tantiallv .. r 

;ach req11ire proof that the threat was '1ikel," '( cSlmllar. They 
reasonably" (G.) to be taken seriously. ~ . and S.l) or 

As discussed at pages 66 and 67 f . . . a our orwmal rep t b 
stantml portion of the Co 'tt b I . ., or , a :m -
volvinq proof of communi:~~n e~o ~~ev:~ ~hat the elements in­
seriousness of the threat should b tl b d 1 cml and the probable 

• 0 lee eted thus deB . IT th 
erIme as any threat to comml't . ' . nln.., e 

P 
. any Crime of vlnlen . h 

reSIdent et a1 This wo 11 I ce agamst t e , . . u c not a ter the effe"t f th d .. 
the United States Supreme C. ... 0 f' eClSlOn of 
US 705 (1965) h' 1 ,ourt m Watts y. United States 394 

• • W IC I prohibits any . ' 
threat was intend d d . ' prosecutIon unless a "r('a1" 
would presumablye 'b:n ndot .Just Plolitical hyperbole. That holding 

rea mto t lis statt ttl fi 
fact a "threat" TI ( 1 e 0 C e ne ,,,hat is in 

,. lese members of the C . 
the absolute har against th . ommlttee also question 
threats which the'y bel' e I pr~~eclltJon of alleczedly nOll-serious 
cretion' on the basis of l;~e ; lOll . be left to the prosecutor's dis­
modify this pr;"lc'l:ple b c a~dt~ mvolved. While S.l attempts to 

-, y prOVI mg tl t 't . . 
threat was falsely made Ia 1 IS no defense that the 

h 
( or was made as a J'oke 't d 

t e "joke" E'rgument f d f' ' , I oes not preV~'l1t 
h 

rom e eatmg the ' 
s owing that the th. I . prosecutor s burden of 

, leat wou d be taken seriously. 

A majority of the Committee h 
protection of polT I d ' owever, feels strongly that the 

I Ica a vocae)' should b I 
the statute. Recognizing th d'ffi . e express y provided for in 

e I culhes of proof in plaCing the 
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burden on the prosecutor to establish that the threatening words 
were uttered under circumstances in which the threat is likely to 
be taken seriously, this part of the Committee would propose that 
the section instead provide for an affirmative defense that the 
threat was not an expression of settled purpose and, under the 
circumstances, was not likely to be taken seriously. 

Kidnapping 

(C. §1631, S.l §2-7D1, S.1400 §1621) 

While all three bills are similar, we believe that S.1400, with 
certain revisions, is superior. 

Both S.1400 and S.l contain three grades of the crime while 
the Commission bill contained only two. Unlike the Commission 
bill, 8.1400 and 8.1 distinguish between a kidnapping where the 
victim is released alive but with serious injury from a kidnapping 
where the victim is released unharmed. Such a distinction can pro­
vide an incentive not to harm the victim and is thus appropriate. 

Both S.1400 and 8.1 exclude the involuntary servitude J.e~traint 
from the highest grade kidnapping section and place it ill the 
lesser-included offenses. This is preferable to the Commission bill 
which included the involuntary servihlde restraint in both sections 
and left the distinction between the two grades unclear in this 
respect. 

8.1400, unlike the other two proposals, provides for a rebuttab1e 
presumption of interstate transportation of a victim where he has 
been restrained for more than twenty-four hours (8.1400 §1624). 
We do not believe any such presumption should be created and 
recommend the de1etion of the subsection. 

S.I, unlike the other two drafts, provides for federal jurisdiction 
over kitlnapping when the mails are utilized as part of the crime. 
We favor this additional jurisdictional base. The Committee would 
go beyond the proposals contained in the three bills in expanding 
federa1 jurisdiction over kidnapping. Consideration should be p;iven 
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to including in any kidnapping statute a provision ba· f d I . . . . SIng e era 
JUrIsdICtIOn on language similar to that contained 1· F dIS . .. n e era ecu-
ntles laws (e.g., TItle 15 §77q " by the use of . . . . any means or 
mstruments of transportation or communication in interstate com­
merce or by the use of the mails ... "). 

. : 'The major difference between S.l and 8.1400 is that S.l pro­
vIdes for compounding of the graae of the offense where other 
offenses are committed. It is unclear what this pro . . t 11 

• C VISIon ac ua y 
means. One mIght assume this compounding only h Occurs were U:es.e other offenses (e.g. murder or rape) are committed on the 
vICtim. We do not believe it advisable to provide for th 

d f k·d . f e same 
gra e 0 1 napPIng or rape as for murder of "Ile v.ct. . 
• - l 1 1m sInce 
It would destroy any incentive to release a vicr I· f II . kid . C 1m a lve 0 owmg 
a nappmg-rape. If the compoundin~ section applies when the 
enumerated offenses are not committed against t11e k·d .. . . h '.' I nal)pmg VIC-
bm, t e provision provides no specification of the relat·o h. :' r 1 { I ns IP, m 
Ime or p ace, to the kidnapping which would be required in order 

for the compounding to OCCur. We therefore disapprove of tl . 
compo n 1· . . M lIS 

11 C mg proVIsIon. ore over, if it must be shown that the 
d:fenda~t was guilty of Murder (a Class A felony) to make the 
kldnappmg a Class A felony there seems little ~urpose in the 
provision. 

. Felonious Restraint 

(C. §1632, S.l §2-7D2, S.1400 §1622) 

S.1~0~ agai~ appears to contain the preferable provision. The 
~o~mlsslon bIll, unlike the other two bills a'ttempts to d 
dIstmction b t bd. ' raw a 

e ween a uctmg and restraining a VI·ctl·m Th d. tin f b { . e IS-
di~c~~~ etween the two terms, as set forth in C. §1632, is, at best, 
distinct" to. cO;lPrehdend and, as shown by the omission of such 

Ion In . an S.1400, unnecessary. 

8.1 again provides for compound grading For th 
forth In the ' d. . . c. e reasons set 
compounding~rece mg sectIon on kidnapping, we disapprove this 

56 



7750 

Aircraft H i;acking 

(C. §1635, S.l §2-7D4, S.1400 §1625) 

Both S.l and S.1400 define the offense of aircraft hijacking 
more broadly than does the Commission bill. Thus, both proposals 
apply to an unlawful seizure of an aircraft whether it is in flight 
or not. We favor the broadening of thc application of this provi­
'lion to attempt to deter an extremely serious offense which affects 
large numbers of innocent bystanders and knows no nationatl 
boundary lines. While we believe, as is noted above in the dis­
C1Ission of general definitions, that the special aircraft jurisdiction 
is defined too broadly in S.1400, we approve of the special juris­
dictional provisions applicable to aircraft hijacking which ure con-

tained in S.1400 §1625( c)(2). 

In addition, we believe the grading of the offense in S.1400, 
providing for a lesser grade for hijacking where no one is in­
jured, is preferable to induce the release unharmed of crew mem-

bers and passengers. 

Commandeering of a Vessel 

(C. §lij05, S.l §2-7D5, S.1400 §1626) 

The three proposed sections are substantially similar in defini­
tion and jurisdiction. The only major difference relates to grades 
of offense. S.l grades the offense so that it is a Class B felony if 
committed by a crew member and otherwise a Class C felony. 
S.1400 provides for substantiaily reduced grades, D and E, and, 
in addition to the distinction drawn by S.l, includes in the higher 
grade an offense committed on the high seas by anyone. The 
Commission bill provided for Class Band C felonies, with the 
difference based solely on whether the offense was committed on 

the high seas. 

We believe that commandeering of a vessel is extremely serious 
whether done by a crewman or another, particularly where such 
acts may be done for political or terroristic motiv,,-, We, there-
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fore, do not favor a distinction in grade based on the identity 
of the defendant. Nor do we believe that the d'st' t' . d I mc lOn m gra e 
based upon whether or not the vessel is on the h' h . . Ig seas, serves 
any legItImate purpose. As was previously noted a' ft h" k · . ,lrcra IJac-
mg IS not graded .on the basis of whether the aircraft is hijacked 
o~ the ground or m the air, but is based on the release unharmed 
o. passengers and crew members. We recommend that "1 
d

' t" 1 a SImI ar 
IS mctlOn app y in this analogous offense involving vessels, 

Maiming and Assault 

(C. §1611-12, S.l §2-7C1-C2, S.14OO §1611-12) 

We were c~itical of the Commission's handling of assault be-
cause th\~ provIsion on aggravated assault categorized all . 
b d'l . . I senOllS 

o 1 y mJ~ry assau ts as Class C felonies. We suggested, at page 65 
~f ou: prlO.r r.ep.ort, that a Class B felony be provided for the 
~nte~t~onal mfilchon of a permanently crippling or seriously maim­
mg mJury. 

· Bot~ ~.: and S.1400 contain provisions like those recommended 
m our ImtIal report. While S.1400 categorizes these serious as­
saults as Class C felonies, the authorized terms of imprisonment in 
S.1400 (see §2301) in fact permit a higher sentence than the com­
parable Class B felony classification in S.l. 

Reckless Endangerment 

(C. §1613, 8.1 (no provision), 8.1400 §1615) 

. We have previously criticized Section 1613 ~f the Co .. 
btll fo tt t' mmlSSlOn 

~ a e~p mg to distinguish between two grades of endanger-
~~nt, 1l1v01vmg the creation of "a substantial risk of serious bodily 
mJury ;'1' "eath to another," where the circumstances reflect the 
achcuse s extremE' indifference to the value of human life" and 
w Gre no h' ' ' · ksubc Clr(!Umstances exi£i;, We believe that this distinction 
IS unwor a Ie and g t h II 
CI A

. su ges t at a reckless endangerments be 
ass mIsdemeanors. 
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S.1400 is substantially identical to the Commission bill. 

S.l has avoided this problem simply by eliminating this concept 

of reckless endangerment from the bill. 

VIe believe a section on reckless endangerment should remain 
in the adopted legislation, but reiterate our view that the unwork­
able distinction based on finding of extreme indifference to the 

value of human life be eliminated. 

Criminal Coercion 

(C. §1617, S.l §2-9C4, S.1400 §1723) 

In our original report, at pages 67-68, we criticized the. ?om­
mission bill because of its possible "chilling effect" on leg~bm~te 
activities by citizens to pressure others to desist from ~ntJ.-socIal 
behavior. We therefore suggested that the crime of coerCIOn .based 
on a threat to prosecute for a crime require proof of corrupt mtent. 

S.l avoids much of this problem by eliminatin~ certai.n of ~he 
more controversial provisions. S.1400 limits the cnm~ of coerCIOn 
to "obtain[ing] property of another" by threats, unlIke the Com­
mission bill which defined the crime as including the use. of the 
specified threats to "compel another to engage in or refram from 

conduct." 

W b l 'eve however that further tightening is necessary es­
eel" " (§111 

peciany because of S.1400's broad definition of "property' , 
p. 17) to include, e.g., "tangible or intangible pers~nal property. ',: 
contract right ..• information ... credit ... anythmg of vah~c ... , 
and because the general attempt provision wO~lld not reqmre that 
property actually pass for the crime to be commItted (§100l, p. 32). 

Unless the section is nalTowed, legitimate activities m~ght be 
deterred. See our earlier report, pp. 67 -68; Speci~l ?ommlttee on 

C A'ff '. "The PI'oposed New Federal Cnmmal Code and onsumer aus, . 
Consumer Protection", 27 Record of The Association of the Bar 

of the City of New York, 324 (1972). 
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Consequently, we believe that our original recommendation 

that the crime be required to be committed corruptly, i.e., with 
evil intent to obtain personal gain by unfair means - and not in 
the course of a bona fide dispute - should be adopted. 

Rape 

(C. §1641, S.l §2-7El, S.1400 §1631) 

As set forth in our initial report, the Committee agreed with 
the Commission bill that Class A felony treatment for consensual 
sexual intercourse should be limited to cases involVing children 
under the age of 10. For the reasons stated at pages 69-70 of our 
report the Committee was divided on the issue of recommending 
the creation of a Class C felony to cover consensual sexual :inter­
course with a person between the ages of 10 and 14. 

S.l, in Section 2-7E2, would treat consensual sexual intercourse 
as a Class D felony if the victim is between 13 and 16 years old, 
Class C if between 10 and 13, and Class B if under 10. 5.1400 
grades all rape as a Class C felony and raises the minimum age 
of consent to 12. The Committee remains divided on the issue of 
the minimum age of consent for the reasons discussed in our 
report. 

We generally approve of the provision in S.1400 (§1631( c) (2) ) 
which grants jurisdiction over a rape where it is committed in con­
junction with certain other cognizable federal crimes. However, 
we have some difficulty with the draftsmanship of this jurisdictional 
subsection. Under this subsection there would be federal jurisdic­
tion over a rape committed during the immediate flight from the 
commission of the offense of tampering with a witness in a federal 
proceeding. Putting aside the inherent improbability of such a 
crime, there will necessarily be serious problems relating to the 
exact conduct and time period covered by the term "immediate 
flight from .. ," as used in this ,~ubsection, This same observation 
applies' equally to the jurisdictional subsections of §1632 and §1633. 
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Sodomy 
(C. §1643-1644, S.l §2-7E1, S.1400 §1631) 

The Commission bill unnecesarily separates the crime of s~domy 
. f Both S 1 and S.14oo include both m one from the cnme 0 rape.. l' T 

f by defining the crime as a se~ual act, rather than Iml mg 
~ec Ion 1 . t rcourse The Committee agrees with this approach. 
It to sexua me" d fi .. 

h that S 1 unlike S.1400 contains no e mhon We note owever, . , ' 

f "sexu~l act" or "sexual contact." Such definitions are necessary. o 

Sexual Abuse of a Minor 

(C. §1645, S.1400 §1633) 

S 1400 is substantially identical to the Commission bill, except-
'h dd't' 'n S 1400 of an affirmative defense that the defen-ing tea 1 IOn 1 . f 

dant believed the other person to be at least 16 years 0 age. 

S 1 inciudes no comparable provision, its provisions concerning 
sexu~l acts with underage persons being limited to~ __ ~t~tutory 
rape section (§2-7E2). 

As indicated in our original report, at page 70, a. majOri.tyl ~f 
h . I' f an age dlfferentla m 

th Committee approves of t e mc USlOn 0 • 
e b f' The CommIttee a provision dealing with sexual a use 0 mmors. 1 b r~ 

t · to be divided on the exact formu a to e u 1 however, con mues 
lized in dealing with this issue. 

Sexual Abuse of Wards 

(C. §1646, S.l §2-7E3, S.1400 §1643) 

In our initial report, we recommended that this crime,. when 
'tt d by someone in a supervisory disciplinary offiCIal. au­

comml e h 1d b treated as a more senous 
tliority over the ,gther person, s o~. e

f 
d' . t that Other-

f 1 We sup')ort the S.l provlSlon or mng JUS ,. 
e ony. 1 . '1 

wise, all three bills are substantially SlIDl ar. 
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Chapter 17 

OFFENSES AGAINST PROPERTY 

Chapter 17 of S.1400 "Offenses Against Property" represents 
a simpler approach to the law than either Chapter 17 of the Brown 
Commission bill or Chapter 8 of S.l. The penalties imposed by 
S.i400 are generally equal to o'r lighter than those provided for 
by the Commission proposal or by the more complicated and 
redundant sections of S.l for such crimes as Arson, Burglary, 
Robbery, etc. Insofar as the format and content of S.1400 are more 
representative of a "Common Law" approach to the subject matter, 
that bill is preferable in our opinion. 

Mail Fraud 

Both S.l (§2-8D5) and S.1400 (§1734) continue the important 
protection of the public against fraudulent activities provided by 

.. themail fraud statute (18 U.S.o. §1341) rather than replacing it 
with a weaker larcenv statute as proposed hy the Pirown Com­
mission (0. §1332, §1741). In this respect S.l and 8.1400 foHm\' 
our earlier recommendations (Report, pp. 74-7.5) and the views 
of the Association's Special Committee on Consumer Affairs in 
its report "The Pronosed New Federal Criminal Code and Con­
snmer Protection," 27 Record of The Association of the Bar of 
the City of New York, 324 (1972). See also "Hdorm of the 
Federal Criminal Laws," Hearings Before the Sl,bcommittee on 
Criminal Laws & Procedures, S£'nate Judiciarv Committee. 92d 
Cong., 2d Sess., Part III(B), p. 1827-28 (1972\: Report of the 
Committee on Federal Legislation, New York' County Lawyers 
Association, leZ. at 1398, 1.'399-1400; compare "Reform of th£' Fed-

, eral Criminal Laws," Hearings Beforr the Subcommittee on Crim­
inal Laws & Procedures, Sennte Judiciary Committee, 9Sd Cong., 
1st Sess., Part IX, p. 6481-6482 (1973). We accordingly prefer S.l 
and 8.1400 to the Commission hill on this pOI.nt. The differenrrs 
between the S.l and S.1400 versions of the dntifraud statute are 
minor, S.l extending jurisdiction to cover I~.cts "affeding" inter-
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Polish National A7liance v. NLRB, 322 U.S. 
state commerce,. see desirable in order to include frauds 
643 (1944). This would b.e . g on interstate travelers. 

h those by auto repan shops preym 
suc as §1734 of 

( §9 8D5) is also preferable to 
The provision ·of S.l ",- 1" devises or engages 

S.1400 in that the former cove:s o~~l; t~e i~~er covers one who 
in a scheme to defraud . . . ~ l~tifice to defraud . . . engages 
" ... having devised a scheme 01 a h schemes or artifice." The 
in conduct Wit 111 en who has not deVIse 

. h . t t to execute suc. . d 
. 1 d learly covers one 

S 1 section dIrect y an c . 't while in the S.1400 sec-
the scheme but nonetheless engages l~. l, of the scheme must be 
tion both the devising and the execu IOn 

Pre~etlt tn. ,complete the ... crime. . 
' ,... .... ~ bl nlyone 

'1' s being chargea e as 0 'T~ .concept of multiple mal m
g
l 

ther than being charge-
d t of one sc leme ra 

offense when one as par h nt law is another ad-
able as separate counts, as :l~der t e prese , 
vantage of the S.1400 prOVl!;lOn. 

New Crimes .' 

. . release of . destrucnve .. b'11 coverIng 
§1704 of the- CommiSSIOn Ib '. t' by this Committee, has 

t >d on "vHhout a Jec IOn 14')0 
forces: commE'~ e 2-8B3 but has been omitted from S. \ . 
been 111cludetI 111 S.l as § . breaking into or conceal-., bill coverIng , §
1713 of the CommiSSIOn t d n without objection by 

h · 1 Iso commen e 0 
ment within a ve IC e, a. 1 k d' S 1 but is included by 

. h· been over 00 e 111 . . 
this CommIttee, as - d 1712 (see §1714 ( d)). SectIOn 

• l~ 1400 'n fl§1711 an . inferen,~e 1Il Cl. I.. . th ft of property lost, mls-
1734 ·of the Commission bill covermg ;2-8D3(b)(4) of S.l and 
laid or delivered by mistake appears as 
is ~bsent from S.1400. 

Doubtful Crimes . . 

. b his Committee in ltS pnor report 
Question has been raised y:. . s crimes in a Federal 

. b"'t f includ111g vanou 
as to the deslra hi yo. 1733 of the Commission 

R t 73). SectIon 
Criminal Code (~epor, P: . (§2-8D3(b)( 8) of S.l), ii; such a 
bill co\·ering theft of serVIces 
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section as is §1735 of 8.1400 (§2-8D7 of S.l), interference with 
a Security Interest, which seems redundant in that certain aspects 
of the crime are covered by the theft sections, §1731 of S.1400, 
§2-8D3 of S.l, and insofar as are not covered ought not to be. 

The Securities Violations sections-§1761 of 8.1400, §2-8F5 of 
S.~.' and §1772 of the CommiSSion bill merely incorporate by ref­
erence existing sections "of other titles of the U.S. Code without 
setting forth any substantive matter respecting the crimes. In Our 
earlier report (p. 82) we disapproved the automatic reduction in 
grade of aU non-Title 18 crimes to misdemeanors (which the Brown 
Commission proposal and S.1400 effect). If Our views are fol­
lowed, we see no need whatever for the inclusion of these sections 
relating to securities violations in Title 18. This comment does 
not include §2-8E4 of S.l which is the substantive crime of traf­
ncking in specious securities and codifies existing law. 

Consolidated Crimes 

The theft sections-§1731 of S.1400, §1731 et seq. of the Com­
mission bill and §2-8D3 of S.l-put aU kinds of theft provisions 
in a central place and are desirable. Section 1741 of S.1400, §2-8El 
and §2-8E2 of S.l, and §1751 of the CommiSSion bill are all-inc1u­
siv,- forgery and counterfeiting sections. The definitions of COun­
terfeiting and forgery in §1744(b) and (c) of S.1400 draw a dis­
tinction between the two terms, a completely false item being a 
counterfeit and a paTtiaJ1? false item being a forgery. S.l §2-8E1 
dennes a COunterfeit as a false governmental writing and §1751 of 
the Commission bilI makes no distinction between forgery and 

\. fcounterfeiting except that it grades the crime more severely if the 
' orged or counterfeited writing is an obligation or security of the 

United States. The CommiSSion approach in §1751 seems prefer­
able, as there seems no need for the proposed distinctions. 

Theft of Records 

The Drown Commission bill defines ( §1732) "theft" and 
"receiv

l 

ng stolen property" as including any "government fiJe, 

"'." 
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record, document, or other government paper," with there being 
no requirement that the government record have any monetary 

value, 

S.1400, §i731 provides: 

"Theft" , , , "A person is guilty of an offense if he know­
ingly: (1) takes or exercises unauthorized control over; (2) 
makes an unauthorized use, disposition or transfer of . . . 
property of another." 

", , . There is federal jurisdiction over an offense described 
in this section if , , , the property is owned by, or is under 
the care, custody or control of the United States or is being 
produced, manufactured, constructed or stored for the United 
States," 

"Property" is defined as including: "intellectual property and 
inform~t~c~,~" 

•. _.-Il'C"_ ... ·· ...... • 

"Section 1732-Receiving Stolen Property". "A person is 
guilty of an offense if he receives , , . (stolen) property," 

"Section 1742-Unauthorized Use of a Writing": "A person 
is guilty of an offense if with intent to', , , harm a govern­
ment , , , he knowingly possesses a writing which has been 
issued without authority." 

"Section 1301-0bstructing a Government Function by 
Fraud": "A person is guilt' of an offense if he intentionally 
obstructs, impairs or prevents a government function by de­
frauding the government in any manner," 

S.1, §2-8D4 makes it a crime to receive stolen property and de­
fines property as including "any government file, record, document 
or other government paper" taken without authorization from any 

government servant. 

Prior to 1970 and the Pentagon papers case, theft was not COIl­

sidered to be a crime applicable to the dissemination by news 
media of government reports, That case demonstrates, however, 
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that these s~ct,ions can ~e used to impose censorship through the 
threat of cnmmal sanctIOns, The Solicitor General advanced the 
argument in U,~, v, Washington Post (The Pentagon Papers) that 
the government s ownership rights in the Pentagon , . papers were 
SImIlar to those of Mrs, Hemingwav in a HemI'ngway , , , . ' manuscnpt 
-;-m effect assertmg a common law proprietary interest in overn-
ment reports, g 

S.1400, reRects this position by providing (§1731 (d)( B)) that 
property mcludes, among other things, information owned, con­
trolled or stored by the United States, 

Under the theft and related sections in all of th b'll ' h , 'd . e I s, pums -
ment IS provl ed for the steps involved in publl' t' f ca Ion 0: govern-
me~t reports (receipt, possession, etc,) regardless of content or 
of Its effect on the welfare of the nation, 

The receipt of government reports and their publicrltion by 
:he'ln,ew~ media in the public interest must not be subje~t to the 
c1uJmg effect of the threat of criminal prosecution merely be-

cause the government does not want the p bl' t k ' , h 'u IC 0 now what is 
m t e government report. This is prior restraint long condemned 
by ,the Supreme Court (Near v, Minnesota, 283 U,S, 697), We 
beheve that the provisions of these b'II f ' d' t' f' I S may go too ar 111 the 
ll'e~ 1O~ 0 Imposing penalties on activities connected with the 

publIcatIOn of govcmmental information vVe also ' I t' hI' ,senous y ques-
IOn w ,et leI' the boundaries of criminality in this area should be 

dealt WIth through concepts such as "theft" d" , f 
. t" I . an receIpt 0 stolen 

PIOP~I y rat leI' than tllIough special provisions tailored to the 
t'eqmrements of this sensitive area, 
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Chapter 18 

OFFENSES AGAINST PUBLIC ORDER, HEALTH, 

SAFETY AND SENSIBILITIES 

Chapters IB of S,1400 and the Commission bill and Chapter 9 

of S,l deal with Public Order, 

Riot Bill 

The Riot sections-§lBOl et seq. of the Commission bill, §lBOl 
et seq, of 8,1400, and §2-9B-l et seq, of S.l-fall within the e:>te­
gory of crimes this Committee considers unnecessary in the Fed­
era1 Law (see Report, pp. 76-77). There are enough existing state, 

civil and criminal avenues of redress available. 

Firearms' 

The Firearms and Explosive sections-§1811 et sew· of the 
Commission bill, §lBOl et seq. of S.1400, and §2-9D2 et seq. of 
S.l--do not go far enough. As \ve said in our original Report, 
the Committee supports the Commission majority in its view that 
Congress should ban production, possession rmd trafficking in hand 
guns, with stated exceptions for the military, police, etc., and that 
it require registration of all firearms (Report, p. 77). 

Drugs 

The drug sections of S.l and S.1400-§2-9El and §lB21 et seq., 
respectivdy-essentially follow the 1970 Drug Act. §lB21 of S.1400 
selects heroin and morphine for special, more stringent treatment, 
which Wli! consider laudable, especially by conb'ast to the Com­
mission Hill which at §§1822 et seq. changes the 1970 Drug Act 
trcatment by singling out hashish, a canahis derivative, for more 
stringenf: treatment than marijuana, another canabis derivative. 
This whole subject is discussed in greater detail in our original 

Report (pp. 77-BO). 
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Gambling 

§§lB31-1932 of the Commission Bill, §§2-9Fl~2-9F2 of S.l 
derived therefrom, and §§lB31-1832 of S.1400 are little different 
except for degree. S.l is different in that it includes redundant 
secti.ons dealing with crimes raging in scope from murder to ex­
tprtion, which sections are needlessly prolix and unnecessary. As 
in our prior report on the Commission Bill, we question the in­
clusion of federal criminal sanctions against gambling. In our 
view, this is a subject which should be left to state and local reg­
ulation, and we suggest that the gambling provisions be dropped 
(Report, p. BO). 

Prostitution 

§§1841 et seq. of the Commission Bill, §§2-9F3-2-9F4 of S.l, 
and §lB41 of S.1400 endeavor to broaden the Mann Act, 18 U.S.C. 
§2421, along the lines of the existillg gambling business laws, 
IB U.S.C. §1955. This Committee holds to its previously expressed 
view that existing state and local sanctions are sufficient and sup­
ports regulation of prostitution rather than treatment of it as a 
crime (Report, p. 80). 

Chapters 30-36 

SENTENC'NG 

This portion of this report wilJ compare the sentencing pro­
visionof S.l and S.1400 with the provisions of the Brown Com­
mittee bill, which were analyzed in the original report of the Com­
mittee, pp. Bl-95. The dislCussion will be divided into seven sec­
tions, follOWing the order in which they were presented~n the 
original report. 
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VI Di\cPI,llifi('dillll tItlm Offill' a,](1 Otht'l Coll,ltt-ral Const'­

qllt'Ill!" tit C011\ idioll 

VII. Life Il11pri~nllnH'nt and thl' Death Pl'naltv. 

Anal\"sis of the PW\ i,iollS (kalin!!: with appellatt' rpdpw of sen­

tl'nt'ing. (kalt with ill till' original report on pa\!;e n·t will he in­

duded in a ~('parate section. 

1. Gf'T1cral S('ntclIcing frorisions 

A. (,lCls~i~catio71 of Off('l1S(,S 

c.-St't'. :100:? 
S.l-Sec, lA5 
5.1400 Sec. 105 

Following is a l'hart of the classification of offenses under tht' 

three hills: 

Felonies ~[ isdcmCllTlOrS I ntractions 

Commission A, R. C. A. B. one clasl; 

S.l A. B. C. D. E. nne class ont' class 

S.14')O A. R. C. D. E. A. B, C. one class 

. ~J also introduces. in Sec. lA5, tht' notion of the "compound" 

offellse (diS('tls~ed e bt'w hefe in the Committt'e rqwrt \. and l'bssi­

fit'S it the same as .t "designated" offense. 

Comment: 

The increase in f{'lom' categories and concomitant reduction 

in misdeml'anor l',ltt'gtlril's in S.l is possibly a re,lction to the trivi­

alilation of felkr,11 l'rinll' in the Commission hill. It mav he. , . 
hm\'l'Yl'r. that till' <\\aibbi!it\' of ,I CtlI1Wllient felony label will not 
,tnwlinrate tIlt' prohkm l1iSCtl~Sl'tl in our ("lrlil'r report L'oIlL'l'rning 

thl' lLm\!;l'r of l'lll'onr,l\!;in\!; IJllth p1t',1 hargail1i!l~ and tIll' assump­
tion of jnrisdidiul1 by fl'dl'r,ll pl'tlsl'l'utors. In any l'wnt, tht' pro-
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VI. Disqualification from Office and Other Collateral Conse­
quences of COllY:·;' >;;\ 

VII. Life Imprisonml:'p. ,1d the Death Penalty. 

Analysis of the provisions dealing with appellate review of sen­
tencing, dealt with in the original report on page 94, will be in­

cluded in a separate section. 

I. General Sentencing Provisions 

A. Classification of Offenses 

c.-Sec. 3002 
S.l-Sec. 1A5 
S.1400 Sec. 105 

Following is a chart of the classification of offenses under the 

three bills: 

Felonies hi isdemeanors Infractions 

Commission A, B, C. A, B. one class 

5.1 A, B, C, D, E. one class one class 

5.1400 A, B, C, D, E. A, B, C. one class 

5.1 also introduces, in Sec. 1A5, the notion of the "compound" 
offense (discussed elsewhere in the Committee report), and classi­

fies it the same as a "designated" offense. 

Comment: 
The increase in felony categories and concomitant reduction 

in misdemeanor categories in S.l is possibly a reaction to the trivi­
alization of federal crime in the Commission bill. It may be, 
however, th~t the availability of a convenient felony label will not 
ameliorate the problem discussed in our earlier report concerning 
the danger of encouraging both plea bargaining and the assump­
tion of jurisdiction by federal prosecutors. In any event, the pro-
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liEeration of both felony and misdemeanor categories in 5.1400 is 
difficult to understand. The availablity of nine classes of crime 
seems quite excessive. 

B. Miscellaneous General Provisions 

C.-Sec. 3001 
S.l Sec. 1-4A1 
S.1400-Sec. 2001 

These are introductory sections, the noteworthy features of 
which are as follows: 

(1) Death penalty-retained in both bills, these provisions will 
be discussed below. 

(2) Organizations-as with the Commission bill, both biHs 
deal with special sanctions against organizations, 5.1 adds to the 
penalty for organizations that of "suspension of the right to affect 
interstate or foreign commerce" for as long as a nahlral person 
could be jailed for the same offense. S.1400 and S.l provide for 
"notice sanctions," under which an organization would have to 
publicize its conviction to affected persons. 

(3) Probation-S.l introduces the concepts of "strict" and 
'1imited" probation. 

(4) Restitution-S.1 permits the court to order restitution. 

. (.5~ Split sentences-S.1 modifies the Commission bill by per­
mlttmg the court, in granting probation, to order the defendant 
committed "at whatever time or for such intervals within the period 
of probation as the court determines". 

(6) S.1400 classifies II 11 . genera y a cnmes contained in Titles 
other than Title 18. 

Comment: 

Most of the issue!; raised in this section will be discussed in the 
following sections. Three need be noted here. 
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( 1) Organizations. The sanctions against organizations enu~ 

merated in the Commission bill were deemed by the Committee 
to be inappropriate in certain respects for reasons stated in our 
initial report. (See p. 81). The new provision in S.l raises 
additional problem,s. While suspending all of the organization's 
business for a period of time might well be an effective deteITent, 
it might also be an unfair punishment to those without blame who 
depend on the organization for their income. We stress again our 
view that provisions for equitable relief against organizations would 
be appropriate. We would also note that none of the bills ex~ 

pressly provides for probation sentences against organizations, 
which we would recommend. 

(2) Split sentences. The original draft made it clear that the 
"splitting" was to be done as part of the original sentence. (See 
Sec. 3106). The language of Sec. 1-4A1 (6) is not so clear, and 
seems to S\lggest that the court can maintain jurisdiction over this 
matter throughout the probationary term. If this is a correct in­
terpretation, it seems that S.l introduces a degree of uncertainty 
for the defendant, and raises questions as to the need for pro­
cedural and substantive standards for the alteration of tIl(' sentence. 

(3) S.1400 classifies generally all nOn "Title 18" offenses (Sec. 
2002). For reasons expressed in our original report, we disapprove 
this section. (See pages 33-36.) 

II. Probation and Unconditional Disch01'ge 

C.-Sec. 3101 

S.l-Sec. 1-4Dl 

S.1400-Sec. 2101 et seq. 

A. Terms of Probation 

(1) S.l provides for placing persons convicted of either a 
felony or a misdemeanor 011 probation for up to nve years, and 
for a violation up to one year. The provision, like the Commis­
sion bill, contains a long Ii:,t of criteria to he considered by the 
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judge before granting probation. Unll'ke the Com .. b'II . . mISSIOn 1, it 
expresses no pnontv for probation over imprisonment. 

S.1400 provides for up to five years probation f fl' 
f . d or e omes, two 

years or mlS emeanors and one year for infractl'ons U l'k . I 
th C6 " b'll . n 1 e elt ler e mmlssIOn 1 or S.l S.1400 seems to c t f . b" rea e a pre erence 
~g~mst ~~o" atIon, providing that probation may be granted if it 
Will not unduly depreciate the seriousness of the defe d t' 
. "f'1 t ,,,. n an s 

cnme, al 0 constitute Just punishment" and fa'I t ff d ". d 
t t'" ( , 1 0 a or a e-

qua e sen encll1g. Compare the Commission bill h' h 
that probation shall be granted unless these cond't" w 1~ )states 

1 Ions eXISt. 

.. (2) S'.l eliminates unconditional discharge, d 
d I d h an permits con-

Ibona ISC arge. S.14oo .elim;.nates both. 

(3) S.1400 unlike the Commission bill or S 1 I d 
bation sentences in certain cast's i e h . d' prec u es pro-

, . " were man atory mini 
sentences are required. mum 

B. Revocation 

d.ti S.l and d S.14oo. both contain exhaustive lists of probation con-

C
I 

ons: ~n ~rovlde for revocation in a manner similar to th 
ommlSSlon bIll. e 

Comment: 

Co 1. :w~ nObt~ldl in. our original report that the chief fault in the 
mmlSSlon 1 was its fa'l t . 

sons for its denial ~f I. ure 0 req~ure the court to give rea~ 
t k .. probation. The fmlure of either S,l or S.1400 
o rna e such prOVISIOn creates the same proble,m. 

for ~~ro~:ti:pproved the Commission bill's statement of preference 
S.l to state na spe:~~nces, dand therefore disapprove the failure of 
. ICY, an even more the pres t'. f . 
lIDprisorlment in S.1400. ump lOll avonng 

bat!n ~~eS f~etl thflat the extension of the permissible term of pro~ 
. 0 ve years in misdem . 

prefer the 7 . " eanor cases IS excessive, and 
two ) ear penods III the Commission bill and S,1400. 
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4. The provlSlon in S.l for "strict" and '1imited" probation 
contains no definition of those terms and their meaning is there­
fore unclear. 

.5. S.l eliminates unconditional discharge, but substitutes "dis­
charge without sUIiervision ... under conditions", which is tanta­
mount to an unconditional discharge or suspended sentence. This 
seems an approprhte dispositional alternative, particularly in view 
of the heavy Imrclens on probation services now, and we disapprove 
the elimination of this type of sentence in S.1400. 

6. We find unacceptable·the provisions in both S.l and S.1400, 
which permit the court to impose the maximum term of imprison­
ment after revoeation of probation. (See our commentary on the 
Commission bill, at pp. 84-5, whieh was similar). 

7. We disapprove of the elimination in S.1400 of the possibil­
ity of a probation s('ntence implicit in those crimes carrying a 
mandatory' mi,~limum sentence. 

S. 'Ve urge again the vital importance of dealing with the pro­
cedural rules concerning probation and probation revocation, with­
out a proper treatment of which the substantive provisions are 
rClldcr('d !'platively meaningless. See our original report, pp. 85 .. 6. 

III. Imprisonment 

c.-Sec. 3201-3202 
S.l Sec. 1-4Bl 
S.1400 Sec. 2301 

A. ~Iaximum Sentences 

Following is a chart of the maximum terms under the three 
bills: 

UPPER RANGE FELONIES 

Crime Commission S.1 S.1400 
Class A 30 30 
Class B 15 20 NjA 
Class C 7 10 
Class D NjA 6 
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LOWER RANGE CRIMES 

Crime Commission S.l S.1400 
Felonies 

Class A 20 20 Life or any years 
,Class B 10 10 30 
'Class C 5 5 15 
Class D NjA 3 7 
Class E NjA 1 3 
Misdemeanors 

Class A 1 6 mos. 1 
Class B 30 days (one class) 6 mos. 
Class C NjA 30 days 
Violation none 30 days 5 days 
(Infraction) 

Comment: 

In k.eepi~g with our earlier position, we ',-ill not comment On 
the deSIgnatIOn ~f various maximum sentences, sincc' w(, feel that 
we have no baSIS upon which to d('tcrmine tll'lt 011" 1 f . ' ,llum )e)" 0 
year~ IS preferable to another. 'Ve do urge, 1Iow('\'C'r that close 
consHleratiO' b . t I ,. 

'. " ( . n e gIven 0 t le need to inerC'HSf' p('nnlties 0\'(')' those 
contcllllcd 111 present law. Clearly Title 18 0'" • t,l hI' ad . . . ' ,.,IH'ii le ('ourt \'C'r\, 
. 0, scope 1tl sentenclllg, and we feel that no inert'ase in ])Ull.\i-

tIes shou 11 h d I " , , '. ( e n~a e un e55 a need fol' such an inCI"C'Hs{' is ,;hOWll. 
Certalll of the chfferences hetwPC'n S.1<100 and tJl(' otlwl" hills how-
ever, deserve comment. ' 

1. While we acknowledge the valuC' of limiting til(' c1isC'rt'lion 
of the court" . 
I' I III Imposmg vcry seVl're scntf'llc{'s-the thOllO'ht 1)('-

f
lInc upper-runge sentencing in the> Commission hill 'mel ,,"'1- , 
eel that tl. .' ,. ' '. \\ C 

fiue '., lOse pI ~)~Is]ons arc' ullworkahle, overhl'Ond :mtl iIl-cI('-
d ~lsec our ongmal report, pp. 87-88) and l)rt'£('1" tI,t' IllO]'t' 

genE'ru UI ) f S . ')proac 1 0 .1400. S.l, it should be noted, defines "spe-
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cial offenders" in substantially the same rather complex way as the 
C .. bill It also "defines" the dangerous offender as one ommlss!on . . 
who needs to be confined longer than normal to protect socIety. 

Rather than analyze the p"ovision of these sections again, it 
seems sufficient simply to repe .. i earlier comments (see pp. 87 -8~) : 
They are cumbersome and extremely broad. M~reovc:,. S.l, unlIke 
the Commission bill, requires no hearing before Im~oslClon of even 
upper range sentences. The failure of S.l to prOVIde for a hear­
inp; and written findings in these cases, therefore, compounds the 
error in the Commission bill of not providing for these funda­
mental matters in all sentencing procedure. As a general com-

t to S 1 then we feel that a rationalization of the whole sen-men . , , . ( 
tencing process, including provision for appellate r~vlew . s~e 

infra) is in order. If this were done, all of the appropnate. cntena 
enumerated in both bills could be considf'red by the court III every 
case, and. scrutinized on appeal, with the end result, hopefully, 
of a more predictable sentencing procedure than we have now. 
(See the first two paragraphs of our original report, p. 89). 

2. S.1400 a11'l. S.l both provide for jail terms for violations (in­
fractions). vVe approve the Commission approach, which would 
eliminate jail in these cases. 

B. Minimum Sentences 

The Commission bill permits minimum terms of up to one-third 
the maximum imposed only in Class A and B felonies, i~ "ex~ep­
tional" cases. S.l permits minimum terms in all categones o. up 
to 25~ of thc maximum imposed, also restricting the court to cases 
described as those which would justify imposition of up~er-ran~e 
sentences and requiring the court to state its reason.s 111 detail. 
S.1400 permits minimum terms in A, B, C, or D fel?l11es of up t.~ 
20% of the maximum imposed, up to 30 years if a Me sente~lc~ IS 

imposed, or up to 10 years if a maximum of over 30 years IS Im­
posed. 

In addition to these provisions permitting judges t? il1l~os~ 
minimum sentences, S.1400 requires mandatory sentences 111 vanous 
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crime categories, including certain weapon and drug offenses. It 
also "mandates" the death penalty in certain cases, to be discussed 
in the death penalty section below. 

Comment: 

. We generally approve of the approach of the Commission bill 
arid S.l which prOVide for the imposition of minimum terms in the 
discretion of the court, and restrict minimum sentenCing to "excep­
tional" cases. S.1400 also gives the court discretion, but contains 
no limiting language. To this extent, we disapprove of S.1400. 

We disapprove of the legislatively created mandatory minimum 
sentences in S.1400, for reasons well expressed by the Commission. 
See Working Papers, Vol. I, pp. 1251-1258. As the Commission 
report observes, mandatory minima have been unevenly applied in 
practice and evaded by both judge and prosecutors. tvloreover, 
they are inconsistent with contemporary thought concerning the 
rehabilitative process. 

C. Miscellaneolls Imprisonment Provisions 

1. Separate terms of parole - S.1400 adds to the term of im­
prisonment an automatic term of parole, to be set by the Parole 
Commission, of 1-5 years for all felonies and Class A misdemeanors. 
(Sec. 2303) This provision also calls for a "contingent term of im­
prisonment" of one year for felonies and 90 days for Class A mis­
demeanor. The effect of this provision is to guarantee that a person 
whose parole is revoked will spend at least those periods in jail, 
even if the time remaining on their maximum terms is less than 
that. 

Comment: 

We will reserve om comments on this provision until we deal 
with the subject of parole generally, below. 

2. Resentence - S.l provides that if, on appeal or collateral at­
tack, a conviction is reversed in part, the case "shall" be remanded 
for resentencing on the charges sustained, with the court free to 
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Ill' ,rl)('r on(' than that orig-'1 t CC' 0\'('n a h ' 11)O~0 '111\' tlulhonZ0( sen ('11 , 

III " '1 -lA,O) inallr i\11po~t'e1. (Sl'C, -._ 

Comment: _, pel bv 011f COll1mittl'c, 
I 'll (S(,C' 800'J), applOv . _ IT S '"'11 TIlt' Commission)1 , " 'T' \' P('({rce, :39'J "t 

I' )1' North Gal(} 1//(/ , , 1 t nl('ss followed tIl(> holt II1g ( '. '("1St' in !wnt('llc(' on rt'tna 1 " 

(l9ml Land pmh;J,H"d an,., :';';,,: post-cenvk'tion ,on duct ~~ the 
the inereas(' could he JlIstlfi(~ 'til an issue \lot raisl'd by 1 ((1/(:(', 

f I
' t This section deals WI ( '\' did the Commls-d" eo< ,In , s"d dmge" ., I 

which dealt only with the: rev~r, 'e (':OJ~stitlltiol1nl qut'stion, 10W-

' 1 '11) Th0 scction nw;('s .1 me II, 'ssC'd ill Pcarce was 
,wn " 'I ,I' -I tl", C",ut a, < , " I ' tl 
('vcr, because' the ('\'1 \\ lIC \ ht to appeal brought about )y 1e 

' 1 'J 'tillcr dh'ct on the 1 g S 1-4A2 would under-tl", m"" " Q 't de'"lv ec, • II 
rul(' under attack th t'l'e , " t:;e(' COU:lt ~~as sustained, There. wou ( 
!lim' Pcarce wl1('n('ver a sm~. titutional prohll'l11s With the 
:he,'"Fore appear to I", ,er\",,, :~~\ind of chilling dFeet on th, 

,t' in that it would pro( nce 
sec 1011 d' Pearce 
right to npPl'ul describe m . " 1 however, it appears to be 

' . constttutlOl1a, t 1 '1St Even if the sectIOn IS ld 1 rly inhihit appeals, or a e, 
unwise 'in policy terms, It wou'" c ea mds for appeal. The section 
force defendants to narrow thcl! grot 

should he disapproved. court may order 
S 1 provides that the (3) Disqllalific(ltion- . 

disqualification: f any Federal 
(a) of a Federal emp oyce, 1 up to 10 years rom c 

office; . t' "or "member of a pro, f 1\' "orgaJ1lza 1011 tl er ( I ) 
of any agent 0 m. c '," 'n "tIle same or 0 1 ) .. " " 'lar functIOns I , 

fessioll", from ('x('rClsmg sl,n:I:, his rof('ssion for up to ten yenIs. 
'. " 'ltion" or from praetlClJle- ,P lIon the employment OJ gd 111 Z, ," 1't' " may he p acec In t}1(' alternatIYC;', cone! lOns 

( Sec 1-4A3) 1 
of such person., 'J'fi t' 1 he "reasonah y rr' 

I tl ltsQUl1 Ilea 101 1 The s(,ctiOll requires t lat lCITC, d l)rovicles that for gooe 
' f the 0 enSt', an hted" to tIl(' charadeI' o' .' 

, , " I ' lifted at any tllne, cause It mel} )e 71 
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Comment: 

Many of Our objections to the originitl draft (Sec, 3501-3505) 
are applicable to this section, which contains additional grounds 
for objection. 

Federal officers-our position was that disqualification should 

he automatic, nor discretionary. TIle same objection could be made 

here. Moreover, this proviSion, unlike the original, does not enu­

merate tIle crimes which would subject the person to disqualifica_ 
tion. \Ve believe tllat such an enumeration is essential. It Would 

seem that such an enumeration is appropriate, and bettC'r tJllln the 
vague "reason a ble relation" restriction of su bsection (d) ( dis­

cussed supra) and tl1at in those cases (e.g" involving the public 
trust), disqualification should be mandatory. 

Organizations and professions_the comments just made ap­

ply here too, Moreover, the language employed is extremely 
vague, There is no limit on the type of organization (sec Sec. 
l-lA4(51), which dennes the term to include any gmup organ­
ized for any purpose), and no deRnition of profession. There is 
no deRnition of the word "agent". Most of all, perhaps, the court 
is given no real guidance as to when the disqualification (or im­
position of "specified conditions"_also undefined) shall be im­Posed. 

4, Criminal FOrfelture-S,l mandate, the forfeiture 01 any 
prOpeliy "used, intended for use, Or possessed" in Violation of 

S"", 2-9Cl (Racketeering ActiVity), w hieh appears to include a 
signinc,nt proportion of the crimes enumerated in the Code, The 
SCetion provides for on application by the United Stotes Attorney, 
followed essentially by civil forfeiture proceeding. 

Comment: 

Tl'is ,ection is new, It appears to be part of the Committee 
hill's overall, and probably quixotic, eifort to legisl.te orgunlz,'d 
crime Out of eristenee, There 'eems no objection in principle to 
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cl('pridng (·riminnls of il1-,~ott('n gains. It is (mother qlH'stion. how­

(,\'l'r, to. pnll:e that spC'c:ific property was "usecl in, intel1l1cd for usc' 

in or possl'ssed" for these purposes. 

5. Joint Sentences-S.1 provicles that dcfendants convictcd of 

s('vc'rnl crimps shall, if not sent('ncecl specificaliy for any of them, 

receive n joint sentence. If imprisonment is imposccl. the maximum 

sentence may be as much as 75'1 of the total of the term authoriz<:!d 

for each offense. The same 75y~ rule is also applied to fines. (Sec. 

1-4A5) 

S.1-100 provides for concurrent sentenc('s unless the court 

"having regard to the nature and circumstances of the offense and 

the history and characteristics of the defendant, . . . is of the 

opinion that a (consecutive) term is warrnnted". The limit on 

sHch an "aggregate" term is one grade higher than the most se­

rious felony of which the defendant was convicted; three years if 
two or more Class A misdemeanors are involved; or one year in 

all other cases. 

Comment: 

S.l and S.14OO radically change the Commission bill of which 

we approved. Unlike the Commission bill, these sections state no 

policy against consecutive sentences; no prohibition against con­

secutive sentences where the charges are closely reJated to each 
other (c.g., conspiracy and substantive offenses); no attempt to 
distinguish felonies from misdemeanors; no requirement that the 
court give reason for imposing consecutive sentences; and no pro­
vision for credit for time served in state institutions. The sec­
tions seem, in contrast to the Commission bill woefully inadequate, 
and unnecessarily punitive. 

6. Pel'sistent misdemeallants-Neither S.l nor S.1400 contains 
the Cornmission hill's provisions on persistent misdemeanants. (Sec. 
3003) 
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Comment: 

Neither bill seems to us deficient in this regard. 

7. Presentence Commitment for S'tudy-S 1"1 h' . .. . IS SI ent On t IS 
subject, whICh IS now embodied in 18 USC 4208 d' 1 d d .. . " , an mc u e 
111 substantlally the same form in the Commission bill (Sec. 3004) 
and S.14oo. 

Comment: 
." 

We approve the provhwll of the Commission bill and S.1400. 

8.. Credit for Time Served-All these bills provide for credit 
for time served. We micrht note that S 1400 k 'fi 

• • 0 • ma es no speCl c 
reference to credIt for tIme served in state custod f t . 'y or ac s upon 
whICh the federal conviction was based as does the C " 
b'n ( \ " ommlSSlOn 

I Sec. ~204 ( 8.1 ): We also note the provision in S.l ( Sec. 
1-4B~) WhIC~ ~,errr.llts the Bureau of Correction, in its discretion, 
to glV~ credIt for excellent performance in vocational train in 
educatIonal development", etc. g, 

Comment: 

~e apprOve in general all these provisions. S.l400 should be 
clanfied to assure credit for state prison time M th 

" . S . oreover, e pro-
VISIOn ill .1 allOWing the Bureau of Correction to give credit 
seems a good one. 

IV. Pines 

c.-Sec. 3301 
S.l Sec. 1.4C1 
S.l Sec. 2201 

A. Fine Limits 

clas;:~ C~mmission bill and S.1400 both relate fine limits to the 

Ciass C ~~~me, ~lthhough the .a~ount~ differ substantially. (e.g., a 
ony In t e CommISSIOn bIll carries a $5 000 rna . , xlmum; 
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. . $100 000) The approach in in S.1400 the Class C maximum IS " • 

S.l is different: under it the judge may impose a .dally .fine for 
a minimum of 10 days to a maximum of 3 years, with dUlly rates 

ranging up to $1,000 for an A or B felony. 

All three bills provide for alternative procedure in. which fines 
totalling twice the gain or loss resulting from the cnme may be 

imposed. 

Comment: 

Our objection to the Commission bill was ~hat the maxim~m 
fines were too low, particularly in view of the difficulty of provmg 
thp alternative (double the gain or loss) fine. The pro~lem does 
not appear to exist with either the S.l or S.1400 formulatIon. 

B. Response to Nonpayment 

S.l and S.1400 are similar to the Commission bill, permitti~g 
imprisonment for intentional nonpayment. S.l and the Commis­
sion bill provide for a maximum of 6 months in felon~ cases; the 
limit in S.1400 is 1 year. The Commissio(: bill provides for 30 
days in non-felony cases, S.l for 60 days and S.1400 for 6 months 
for a Class A misdemeanor, and 30 days for all others. 

All three bills provide for installment payment. 

Comment: 

We have no opinion as to the differences in maximum pena~­
ties for non-payment. We approve installment payment provl­
sions. Finally, we note that all of the bills leave unclear whether 
imprisonment may be repeated for repeated failures to pay. 

V. Parole 

C.-340l 
S.l-Sec. l-2F3 
S.1400 Sec. 4201 
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A. Time of Release 

'~7ith some variation, all three bills give the Parole Board the 

power to release the prisoner at any timA, although in the Com­

mission bill parole within the first year of a sentence in excess 

of three years is to be granted only in exceptional circumstances. 

There is a greater difference between the bills with respect to 

mandatory release on parole. The Commission bill requires r,~­

lease generally after service of two thirds of the sentence. S.l 

requires release two years prior to the expiration of a sentence of 
10 years or more, and one year prior to a shorter sentence. S.1400 
does not require parole until the expiration of the sentence and, 
as noted a.bove, gives the Parole Board authority at that time (or 
earlier) to impose any term of parole between 1 and 5 years. 

Comment: 

The difference in the parole provisions of the three bills is closely 
analogous to that in their probation provisions. The Commission 
bill mandates earlier release, and expressly favors parole over 
continued imprisonment. S.l takes a middle position on man­
datory release, and is silent on priorities. S.1400 mandates no 
early release, and suggests a stricter parole standard, parallel to 
that in its probation provisions. (e.g., parole may be granted if 
the Board ("Commission") is of the opinion that the defendant's 
release "would not fail" to afford adequate deterrence). 

We favor the Commission bill's provisions on early release and 
its expression of priority for parole over continued imprisonment. 

B. Revocation 

The bills differ in a number of respects on revocation, although 
they are basically similar. 

(a) S.l enumerates sanctions short of revocation, while the 
others do not. 
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(h) S.l als0 provides for a right to counsel at the revocation 
hearing. The Commission bill does not deal with the subject, and 
S.1400 omits any reference to counsel in its hearing provision (Sec. 
4207 (c) ). S.l also provides for some articulation of .the grounds 
of the Parole Board's decision, while the others do not. 

( c) The Commission hill provides that the defendant, after 
the revocation, is to receive credit for his street time, S.l is not 
clear on this matter, while S.1400 denies snch credit. 

Comment: 

We approve the provisions of S.l which enumerate sanctions 
short of revocation and provide for counsel and a statement of 
fact at the revocation hearing. We approve of the Commission 
bill's credit provisions. 

In general, however, we have the same objections to S.l and 
S.1400 as we expressed in our original report on the Commission 
bill, to wit, the failure of aU of them to provide for a real due 
process proceeding at both the parole granting and parole re­
vocation stages. When it is considered that the parole authority 
has actual sentencing power at least equal to and very often 
greater than the court itself, the desirability of such procedures 
seems clear. 

C. Review of Parole Decision 

AU three bills virtually eliminate the power of the courts to 
review the action of the parole authority, either in granting or 
revoking parole. 

Comment: 

This approach compounds the fault in the parole proVIsIOns 
discussed in the preceding section. We reiterate here our original 
remarks (Report, p. 91) and add that in our view it is deplorable 
as a matter of policy to allow any administrative body, least of 
all one with the power over personal freedom, virtually absolute 
discretion. 
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VI. Disqualification From Office 

Neither S.l nor S.1400 deals with these matters. 

Comment: 

See pages 91-92 of our original report and Section III C 3 ' . . supra. 

VII. Sentence of Death 

c.-Sec. 3B01-altemate 
S.l-Sec. 1-4E1 
S.1400-Sec. 2401 

The Commission bill recommended abolition of th d th It . . e ea pen-
a y, a pos1tion approved by this Committee. At the outset, there-
fo:e,. we note that neither the alternate formulation of the Com-
m1SS10n, nor the provisions of S 1 and S 1400 d . . are approve . 

Rather than restate at this point the reasons for our opposition 
to the death penalty, however, we shall comment upon the features 
of the three bills dealing with the subject. ' 

The Commission Bill [Alternate formulation] 

. Se~. 3601 provides for the death penalty upon conviction of 
mtentional murder or t I 'd . reason. t prOVI es for a sepa:.·ate trial by 
]l1r,)' u~less waived, and not bound by the rules of eVidence' to 
de:ermme wh.ether the death sentence should be imposed.' It 
~ea les the ultunate decision on death to the judge ev 'f th 
JUry votes for death, but requires a life sentence if 'the ~:ryl can~ 
not agree. 

.. Sec. 3603 provides certain exceptions to the death penalty pro­
ViSiOns: 

84 
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(b) if the defendant's physical or mental condition "calls 
for leniency". 

, i 

\ 
! 

. \ , 



7778 

f I " 11 doubt" respect­( c) if the evidence does not orec ose a 

ing the defendant's guilt or 
1 .t'g ting circumstances. (d) if there are other substantia ml I a ~ 

1 t define various aggravating and mitigating Sec. 3604 proceec so· .'. 
circumstances, including the fo11owmg: 

(a) 

(b) 

mitigating circumstances 

extreme mental or emotional disturbance; 1. 

2. unusual 
other; 

. fl or domination pressures or III uences by an-

3. mental capacity impaired 
or defect; 

as a result of mental disease 

4. the defendant was "young"; 

5 .. minor complicity; 

6. belief in moral justification plausible under ordinary 
standards of morality; and 

7. no significant prior record. 

Aggravating circumstances: 

k reation of great risk of death to another or risk 
1. Down c '- . 1 r'ty' 

of substantial impairment of natlOnn seCu I , 

2. treason for pecuniary gain; 

. . t' for murder or violent felony, 3. pnor COI1VIC 1011 . • b h . .. 
stantial history of serious assaultIve e aVlOr, 

or sub-

4. commission of more than one murder; 

5. great risk of death to several people; 

6. felony murder; 

7. murder for profit; 
. or cruel ltct, manifesting 8. especially heinous,. utroclOUS 

exceptional depraVIty; 
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9. murder of law enforcement officer; 

10. murder of President or Vice-President. 

S.1 

This bill also limits the death penalty to murder or treason 
cases. It provides however, that a sentence of death or life im­
prk.onment "shall be imposed" rather than "may be imposed", as in 
the Commission bill. A separate trial, with a right to a jury is also 
provided. No express reference is made to the admissibility of nor­
mally inadmissible evidence. The bill also leaves final discretion in 
the judge, even if the jury votes for death. The bill includes a list 
of mitigating and aggravating circumstances, but it does not pro­
hibit the death penalty under specific circumstances as does the 
Commission hill. The language of the section on mitigating and 
aggravating circumstances is virtually identical to the Commission 
bill. 

8.1400 

This bill provides that the death penalty "shall be imposed" 
if the conditions of the statute are met. It provides for the death 
penalty in certain circumstances upon conviction for Class A 
felonies under the laws prohibiting treason, sabotage, espionage, 
or murder (q. v.). The bill has no separate section on mitigating 
or aggravating circumstances. Rather, it restricts the death penalty 
to certain aggravated circumstances under the variOlls crimes 
covered: 

(a) Treason, sabotage and espionage: Death, shall he imposed 
if there had been a prior conviction for one of these crimes for 
which death or life imprisonment was imposable, if the de­
fendant "knowingly created a grave risk of substantial danger to 
the nation'll security"; or it the defendant knOWingly created a 
grave risk of death to any person. 
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(b) Murder: Death is authorized if the defendant 

( 1) committed the crime while committing one of a num­
ber of enumerated crimes; 
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(2) had been convicted, in a state or federal court, for 
. f "hl'ch life imprisonment or death could have any cnme or \v 

been imposed; 

(3) had been convicted twice, in fede:al or st~te ~~u~t~: 
of felonies "involving the infliction of senous bodIly mJlUY 
upon another person; 

( 4) created a grave risk of death to a person other than the 
victim; 

(5) committed the offense in an especially heinous, 
or depraved manner; 

cruel 

( 6) committed the offense for profit; 

(7) committed the offense ag~inst. th~ Preside~~ 0; a 
successor, chief of foreign state, foreIgn dlgmtary, or a Umted 
S'tates official". 

Like the Commission bill, S.1400 precludes the death penalty 
in certain circumstances: 

( 1) if the defendant is under 18 (same as Commission) 

(2) impaired mental capacity (only a mitigating circum­
stance in the Commission bill and S.l) 

(3) minor complicity ( also only a mitigating circum­
stance in the other bills) 

( 4) no reasonable foreseeability that the 
course of the murder would cause or create 
causing death. 

conduct in the 
a grave risk of 

A separate sentencing procedure is intended in S.1400 also. A 
right to jury trial is also included. It should be not:d, however, 
that the sentencing procedure is not invoked at all (I.e. no death 

It b l'ml)Osed) if tho government stipulates that none of pena y can e t • f 
the aggravating conditions described above. eXIst, or that one 0 

the preclusions of the death penalty does eXISt. 

At the hearing, the defendant has the right to most presentence 
information. Evidence going to aggravation of the circumstances 
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must conform to the rules of evidence, but these rules do not apply 
to evidence which would preclude the death sentence. The burden 
of proving aggravation is on the government, and of proving 
preclusion on the defendant. 

Finally, unlike the other bills, no discretion is left to the judge 
wpen the trial is by jury. 

COMMENT CONCERNING THE DEATH PENALTY 
\ 

As previously stated, the Committee strongly disfavors the 
death penalty. Given this view, we would favor that legislation 
which would most likely limit the possibility that persons will be 
sentenced to death. This, in turn, suggests to us the need for such 
legislation to severely limit the categories of crimes to which the 
penalty would apply, and at the same time give the sentencing 
authority the greatest latitude in determining whether to apply it. 

No consideration of proposed death penalty legislation, how­
ever, can ignore the impact of Furman v. Georgia, 408 U.S. 238 
(1972), which, while open to debate on a number of grounds, 
seems to us at the least strongly to suggest constitutional prereq­
uisites which must be met in any such legislation. 

We will analyze, the bills from these two perspectives. 

1. Policy considerations 

( a) Limitations as to crimes for which death can be imposed. 

The Commission bill and S.l both limit the death penalty to the 
crimes of intentional murder and treason. S.1400 is broader, provid­
ing for the penalty in sabotage and espionage cases as well, and is 
therefore even less desirable than the other two bills. 

(b) Circumstances under which persons accused of the enu­
merated crimes can be sentenced to death. 

Both the Commission bill and S.1400 preclude lhe death penalty 
under certain circumstances (e.g., if the defendant is under 18), 
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In this respect, they are preferable to S.1, which contains no such 
section. The Commission bill, since for the most purt it precludes 
the death sentence in a wider range of circumstances, is preferable 
to S.1400. 

Further qualification of the dcath penalty exists in all three 
bills. It is difficult to determine, however, whether the approach 
in S.l and the Commission bill is more limiting than in S.1400. The 
former two contain nearly identical lists of aggravating and mitigat­
ing circumstances. How they would be applied, however, is in­
herently unclear. S.1400 eschews this approach, in a sense simply 
defining for each crime category the aggravating circumstances 
which must be found before the death penalty can be imposed. 
On balance the approach in S.l and the Commission bill is to be 
preferred over S.1400, for the reason that it seems to anow the 
sentencing authority to reject the death penalty ill a broader range 
of circumstances. 

( c) Final authority (lver the decision. 

All three bills provide for a separate jury trial to determine 
whether the death sentence should be imposed. Unlike the other 
two, however, S.1400 does not give the judge a veto power over 
the jury', verdict of death, anc1 is in that respect, we feel, less 
desirable. On the other hand, S.1400 requires that the government 
stipulate either that the aggravating circumstances do exist, or that 
the preclusions do not. Ideally, from the perspective of providing 
checks on the death penalty, the two approaches should be 
combined. If a choice between the two had to be made, however, 
it would seem more appropriate to leave the final decision to the 
judge. 

2. Constitutionality 

It is impossible, of course, .to state with certainty whether the 
statutes under consideration here meet the standards established 
in Furman v. Georgia. That case spawned nine separate opinions, 
with five Justices joining only in a per curiam opinion holding that 
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the imposition of the death penalty in th b f . e cases e ore them COn-
stItuted cruel and unusual punishment u d th 8 h . n er e t Amendment 
We wIll not attempt a detailed analysis of th " . 
b f h e separate OpInIOns 
ut re er t e reader to Professor Michael M It' ' 

C 1 d < e sner s recent book 
rue an Unusual: The Supreme Court and C 't l P' ' 
h· h f h . apl a umshment 

W.le a ter ex aushve treatment of thE' f h . ' . h '" COurse 0 t e capItal pun-
IS ment htIgatlOn, suggests that the following can be d . f d f 
Furman:" er1\ e rom 

Whi!~ two ~f the Justices, Brennan and Marshall, concluded 
that capItal PUnIshment was unconstitutional . f h· 
th J t' . h < many orm, t e other 

ree us Ices In t e majority-Douglas Stewart and WI 't . 
demned the death penalty because it h~d b d" 11 e~con-

b't d f < een a mInIstered m ",n 
ar 1 rary an un air manner. Justice Douglas b . d I . < 

been administered in a manner which d' .o.selve
d 

t1at It had 
k l 'l I Iscnmmate against the 

wea "-W 11 e )lacks, poor, and the mental! d f' ' ... 
executed "th L ld dye ectlVe were bemg , e eopo s an Loebs are' . " 
Stewart found that th . . gIven pnson terms. Justice 
t h e1 e was no ratlOnal basis to distingui~h be 
we~n t os: who had been executed and those who :> -

Ju~tIce "VhIte stressed the infrequency of execution hOI~~ad t~1~1~ 
thIS had made the penalty "pointless" and ':needles;". ~g 

jOri~o:::::r ,~::~n~e~~ses th~ quest~on whether, given the ma­
selection of the conael~ned~e~a tY.dW}uch authorizes discretionary 

IS VOl . He concludes: 
"While Douglas, Stewart and Whit d'd . 
themselves to the constitutio l't e f1 not specIfically addr~ss 

. h na 1 y c narrowly defin d . 1 
cr~mes, t eir reasoning left littl . e capIta 
WIth the EiO'hth A d e room to reconcIle such laws 
demned all discretio~:l~ :n:- DOLl~las most plainly COn­
the question 'whether a y ~ t~1 p~mshment, reserving only 
be constitutional.' Ste~a~an tory eath . penalty would . . . 
a strong Ol1e' for the B: w ule concludmg that the 'case is 
death penalty is const't t·Iennllan-~fnI·shall position that 'the 
t 1 U lOna y Impermiss'bl . II . S ances . . .' found it ' . 1 e 111 a CII'C'Jm-

question' . . . Justice ~~~~~essary tdo reach (that) ultimate 
e agree that the discretionary 

o See pages 292-305. 
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aspect of capital punishment rendered it unconstitutionally 
cruel and unusual. He also reserved decision on the question 
of the constitutionality of a 'statute requiring the imposition 
of the death penalty for first degree murder, for more nar­
rowly defined categories of murder or for rape , , .' While 
the language is subject to interpretation, a fair reading sup, 
ports rejection of any form of discretionary death sentencing." 
(at page 300) 

The crucial question remammg after Ftl1'man, it would seem, 
is whether a death penalty statute can, be drafted so as to eliminate 
arbitrariness in the imposition of the death penalty, The Chief 
Justice, in his dissent, suggests that states might pass narrow 
statutes designed to reach the "worst" cases, by "providing stan­
dards for juries and judges to follow in determining the sentence 
in capital cases, or by more narrowly defining the crimes for which 
'the penalty is to be imposed," Professor Meltsner points out, how­
ever, that the Supreme Court itself, in McGautha v, Calif" 402 
U,S, 183 (1971), found that sentencing standards-

", , , were constitutionally unnecessary, in large part because 
attempts 'to identify before the fact the cases in which the 
penalty is to be imposed' have been uniformly unsuccessful. 
The implication seems to be that even assuming narrowly 
drafted offenses ,or suitable guidelines, the likely prospect is 
that juries or judges will use their discretion in as freakish a 
manner as they have in the past." (op, cit. at page 301) 

'Vo conclude from our analysis of Furman that all of the stat­
utes under consideration here seem to fail to meet the standards 
set there, even giving the opinions of the majority their narrowest 
reading, If the constitutional infirmity to which Justices Douglas, 
Stewart and 'White referred was the potential in death penalty 
cases for discriminatory) arbitrary and. standard less imposition of 
the penalty, we feel that all three of the statutes are ell.iremely 
vulnerable, 

1. Commission bill-\Vritten before Furman, this bill permits, 
but does not requiI'e, the imposition of the death penalty and 
hence would seem not to qualify as a "mandatory" death stat-

91 

"J 

hi 

7785 

u~e at all, , Mor~over, its preclusion section leaves open the 'd t 
kmd of dIscretIon, e,g" barring the death I 'f WI es 
d t' 1 ' I pena ty 1 the defen-

an s p lyslca or mental condition " II f 1 ' 
h 'd ca s or emency" or if 

t e eV1 ence does not foreclose "all do bt" , ' 
d t' 'I "S b u respectmg the defen-

an s glll t. u stantial mitigating circumstan" I 
I d 1 ' ces can a so avoid 

t le eat 1 penalty, and the terms used in th' t' I " 
tl k' d f d' , , IS sec Ion a most mVlte 

re III 0 ISCnml11atory application conde d b 1 " 
, F A mne y t 1e maJonty 
111 'urman, person otherwise punishable bv de tl b 
cused if h'" t' I d • a 1 can e ex-

IS emo 10na isturbance" was "extr "'f h 
subJ'ect to "u ' I" eme, 1 e was 

nusua pressures, or his mental capac1'ty "I' 'd" 
or 'nd d 'f h' ' mpUIre 

1 ee, 1 e was 'young" (which' h " 
th' d 18' ' gIVen t e precluslOn of 
. o~e un ,er ,IS especially unclear), On the other hand th 
Judge or Jury can consider the murder an ':tggra t d '" e 
lot If' va e one (It IS 
1 wever, no c ear rom the statute Why th h ld ' 
vaUng factors can affect mitigating ones_a~~l~uou ,:In,Iess aggra­
prescribed) if the'" gh tIns IS nowhere 
or man'f t d " ,c1'lm,e was especially heinous, atrocious or cruel" 

1 es e exceptIonal depravity" or if the def d h ' 
"sub t t' 1 I ' " ' en ant ad a 

5 an 1a llstory of assaultive behavior, . 

Finally, the judge may overrule the jury's death ve d' t 
sumably fur reasons of his own-a commendable che:k IC, pre-

u~be, of th~ deat~, penalty, but clearly one which op'ens on the 
al 1trary ImpOSItIon of the sanction, the way to 

S.l 

S,l contains many of tl d f f 
'II 1 1e e ects 0 the Commission bill I 
1ca y, t 1e absence of I' ' ron-

d 
a prec USlon section in the bill ,1' I 

con emm'd above because it 'I ' " nc 1 we 
decisions softens One of tl ml? 1t ,lead to more death penalty 

, 1e constltutlOnal objections made to it:. 

S,l400 

This bill probably co th I 
the requirements of Fu' mes e: osest of the three to meeting 
of compl1'ance w'tl F

1man
, That It falls far short, in Our judgment 

, 1 1 'urman t C , 

drafting death penalt I 'I ~ugges s to us that the problem of 

and yet properly c~n~id:;~~~'1b~; which is both e~enly applicable 
o uman values is 1I1SU1'lTIollntctble, 
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h S 1
400 seems closer to the Furman standard 

The reason w y . 1 1 . ,I tl . d fi th ' conditions une er W 11C 1 Ie 
. tl t 't more precIsely e nes e . 1 
IS la 1 • • losed \Vhile the categories of potentIa 
death penalty IS to be lInl . h' l' tOll I)olicy grounds stated 

l' d (to whic we 0 )]e(' 
defendants are )Ioa . 1 . the other two bills, which 

) h are more defimte t lan 111 • 
above , t ey C 'd t the sentencing authonty, 

I 'thout Ilroviding real gUI ance 0 
re y, WI . t c" 
on vague aggravating and mitigating Cll'CUms anc ~. . 

to overstate the distinctIOn; for 
We do not however, mean 1 

, 1 three statutes are identically broad. T ms, 
in some respects t le ',' ,it, to the imposition of 

S 
1400 like the otlwrs, lists as a prereql1lS e '. d' 
. " . 1 . 1 1 crime was commItte 111 an 

the death penalty cases 111 w 11C I tIed' !." Moreover S.1400 
. . ,1 or deprave manne. ' 

"especially hCl11ous, cme , '., 'tt'let discretion by 
1 I ther two bIlls 111 penTI1 II b 

gocs farther t lan tIe 0 d f d t's "lu"nt'll cal)Hcitv was , 1 . h tIl(' e en an. ", . 
precluding ,ca ~e~ 111 W llC 1 f' "nl'ty) or where the deft'n-

l ' '. 1" (but S 10rt 0 111S" 
significant,) unpan e( . b t' 1 dress" (but short of legal 
dant wns under "ullusual or su stan Ul u . 

duress). . 
)ermits the prosecutor to determ1l10 

Finally, a, noted, S.1400 .1, '11 0 ne into 1)1ay. His failure 
d t1 'llt), provISIons WI c I . 

when tht' ea 1 pen, I ould seem to close the 
'f. ., 'IS '1 death pena ty case w .' 

to certl y ,I cas.c, .' " . ,1 T the danger of arbitrary Imp051-
issue, and to P;1Vt' nsc to pI (Clse ) , 
tion of the penalty condemned in Furman. 

ApPELLATE REVIEW OF SENTENCING 

. ,th a )pellate review of sen-
I this st'('tion W(\ \\'111 compare e, I . , f the 

n . lIS 1 ,100 with the )1'OVISIOns 0 . ," s of S am " ''t " tl'nC'Il1~ pro v !SIon. '. 1 ' d' the original report 
Brown Commission bill, whIch was ana yzc 111 

of the Committee, p. 94. 

Appellate Review 
C. _ Suggests amend!11en~ of 28 V.S.C. 1291 

S.l- Sec. 3-11E3 
S.1400 - silent 
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S.1 provides for appellate review by a defendant and by the 

government only with respect to "upper-range imprisonment for 

dangerous special offenders." Accord, 18 U.S.C. 3576, enacted in 
1970 as part of the Organized Crime Control Act of that year. It 
does not require the sentencing court to make any findings. It 
authorizes a court of appeals to affirm the sentence, impost' any 
sentence (including an increased sentence) which the sentencing 
court could originally have imposed or remand for further sC.'I1tt'nc­
ing proceedings. However, only if the government appeals the 
sentence can the court of appeals impose a more severe sentence 
than that imposed by the trial court. 

S.1400 does not provide for any appellate review of sentences. 

Comment: 

Appellate review of sentences is not new. It once existed by 
statute in the federal courts and now exists in several of our 
states and in the military courts. See A.B.A. Project on ~Hnimum 
Standards for Criminal Justice, Standards Relating to Appellate 
Review of Sentences, approved by the A.B.A. House of Delegates 
in February, 1968, p. 14. Moreover, there is substantial agreement 
within the legal community to embody federal appellate review 
within the revised federal penal code. As Judge Frankel has 
observed: "I stump [for it] as one step toward the rule of law in 
a quarter where lawless and unchecked power has reigned for 
too long." Marvin E. Frankel, Criminal Sentences, p. 85 (1st ed. 
1972), 

The Brown Commission proposed that a court of appt'als shall 
have "the power to review the sentence and to modify or set it 
aside for further proceedings." We noted in our original report 
that this proposal was intended only to reflect the Commission's 
view that some kind of review of sentencing be provided. We 
agreed with the concept of appellate review as a way of creating 
some uniformity out of the morass of sentencing disparity and 
urged that: 

94 
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findings of fact be required of the trial court; and 
A. b d t d under which an appellant 
B. a cerliorari procedure. e ~~rtl~ attendant briefs and oral 

would have to convmce t f the merits of his appeal 
argument-an appellate cour 0 

before a full review. 

: . h ri ht of the government to appeal nor 
We took no pOSitIOn on t e . g . by the appellate court. 

1 '1 'll'ty of increasll1g sentences on t 18 POSSI)I , 
, ' h the concept of appellate reVIew, we 

While we shll agce~ ~It f 8 1 8 ecifically, the limitation of 
disagree with, the provIslO~~ ~ "da~ge~ous special offenders" 0 is 
appellate reVIew to so c~ ec , bl m of sentencing disparity, 
illogical and fails to meet t 1e PIO e 

, riate sentences are not, of 
Excessively lengthy and 1l1approp 'al offenders," Fm 

'1 l'mitecl to "dangerous specl< 
course, necessan Y I f th. nost consistent areas of dis-

1 ' 'ecent years one 0 e I , 00 
examp e, mI. )cen the disposition of draft cases, 
parity in' sentencmp; has 1 d b the dangcrous spechtl 
obviously an area seldom lcovere

nore 
~unclamentallY, a selective 

1 . 'on And per laps I 11 offenc or provisi. , 1 t the aim of allowing app0 ate 
, f ' would fai to mee ' ' . , 

exercise 0 review . 'delines through deClslOns on 
courts to evolve uniform sentencmg gm 

all types of sentences. 
'th respect to the upper-range imprisonment for 

:~"Ioreover, WI , 1 
dangerous special offenders 8.1 provlc es: 

h n ' elude review of whether the 
"Review of the sentence .s al \~ful the findings mac~e were 

procedure employed WhetS a t ~ing court's discretlOl1 was 
clearly erroneous, or t e sen en 
abused." 

, sly convicted of two felonies 
o Definition, at §1-4B2( b). indll~es: ,vr,

evl
tconc1uct which constitnt?d a 

und imprisoned for on? -: pattern 0 i lcr~~lli~~ he manifested special skIll or 
, 1 'of I11s ll1CO!11e or I , 

substl1ntm source, 1 _ firearm - con~pll'Ucy, , 
cXI)Crtise - aggresSIVe cone uct f . I' 'ldllol l'ud O'es to exerCIse onc 
. , tl' s urea or lilt IV" '"' . t1 

00 It ha~ been common 111 11 , ' Tl one judge would conSIS~~)~l Y 
. l' for all dr,lft deft'ndants. lUS, , . nment Scc' ~(>n-

~~~I;~~~l~~ob~tli%' l\n~ther th
1
t' maxil1

A
'lII

J
ll d~vcfi~~~e~~ll~r;Ol'tunc:'" 5 Colul11. 

1 t' S vice Vio atorS: tl 
tencin" Sc ec lve er 4 (1969) 
J. Lm~ (\nd Soc. ProblcmR 16 . 
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It is not at all clear that this language will be interpreted by the 
courts as authorizing broader sentence review for the defendant 
than the limited review currently undertaken in a number of 

federal circuits. 

The first two areas to be included in the circuit courts' review 
under 8.1 (whether the procedure was lawful and whether the 
findings were erroneous) fall within the general area of review of 
the sentencing process. Federal appellate courts presently distin­
guish sharply between that kind of review .and review of the 
propriety of the sentence itself, While refusing to review particular 
sentences, the courts have already recognized their authority to 
review-on due process groundsO-the sentencing process. Thus, 
although appellate courts preclude themselves from reviewing the 
discretionary judgment of the trial court in imposing a particular 
sentence, they will-even without statutory authorization-cur­
rently review whether all facts necessary to make that judgment 
were correctly presented and considered. o 

0 Therefore, the first two 
provisions of 8.1 may well be interpreted by the courts as no more 
than a codification of a form of review currently recognized as 
proper. 

The last area of review proposed by 8.1 (abuse of discretion) 
would also create problems of interpretation because of 0xisting 
case law. The phrase "abuse of discretion" as currently used has 
been given a particularly restricted definition in the context of 
sentence review, Although appellate judges. have consistently 
stated that they will review a sentence only for "abuse of discre-

o Following the decision of the Supreme Court in Towmend v. Burke, 334 
U.S. 736 (1948), 

00 Cases recognizing thi~ authority have vacated sentences in order to cor­
rect a variety of procedural errors including the consideration of false infor­
mation concerning prior convictiom, consideration of prior illegal convictions, 
the imposition of a longer sentence becausc the defendant cho"e to excrcis(' 
his right to a trial or to an appeal, the con~ideration of illegally scized evi­
dence in sentencing, and violations of statutory sentencing procedures, 
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tion", in practice this is virtually never found,\) and this standard 
has in fact been llsed as the equivalent of refusing any form of 
sentencf;' review. Therefore, there is at least a possibility that the 
choice of "abuse of discretion" as thd' statutory scope of review 
may be viewed by the courts as authorizing no more than the 

restricted review presently available. 

In summary, then. S.l-whether by design or inadvertence-is 

susceptihle to interpretation as merely a codification of current 
practice and therefore falls short of the desirable purpose of such 
a provision: to unequivocally mandate appellate review of the 
propriety of a particular sentence to an individual defendant in 

light of all the relevant factors. 

tvIoreover, there is no provision for an appeal taken from the 
district comfs review of its own sentence, either pursuant to 28 
U.S.C. §~255 or to F.It Crim. P. 35, as distinguished from the 
original sentencing. For the sake of comprehcnsivt'ness and clarity, 

provision for such a procedure should be specifically made. 

'lilt, feel that a c1(~fendant, as a matter of right should be able 
to appeal to nIl appellate court any sentence, regardless of its 
length 00 and \vhether the product of a plea or a trial. For such 
an appeal to proceed in an ordcrly fashion, findings of fact by the 
sentencing court should he made mandatory. \Ve do not believe 
that a ',entenc(' should he permitted to be increased on a defen­
dant's appenl because of the likely inhihiting cffect (see Nortll 

Carolina v. Pearce, 395 U.S. 711 (1969). 

III so rt'commcnding, we realize that these appeals will create 

an :.ldditional burden for the fedcral circuit courts·t However, in 

• In perhans a handful of case~ the argument may he made that a circuit 
court (prim,nil), the Sixth Circuit) h,Is reverscd based on a I1nding of ahuse 

of di :crction. Sut:h t:ases nn' rare . 
•• " ... the sentt'nce whit'h is minor when cOlllllared to more serious sanc· 

tions is neither less likely to be c'\t'essive for that fl',lson, nor nct'C"'saril), of 
less Importance to the particlliar defendant invoIH,t\." ABA Standards, supra 

at 18. 
i' St:C Friendly, Federal Jul'isclictioll: A Gellel'al View, 36 (1973). 
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our view this right is so b . .. . aslC to the p' d' . 
cl'lmmal Justice that the a II lOper a mimstration of 

. ,ppe ate courts sh Id .. 
accept thIS responsibility. au -mdeed must-
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REFORM OF ~'HE FEDERATl CRIMINAL LAWS 

MONDAY, JUNE 17, 1974 

U.S. SENA'l'E, 
SUBCOMl\UTTEE ON ORI:IllNAL LAWS AND 

PROCEDURES OF THE OOl\L\UTTEE ON THE JUDICfARY, 
Washin{lton, D'('. 

The subcommittee met, pursul1nt to recess, n,t 10:40 n,.m. in 
room 2228, Dirksen Senn,te Office Builclin~, Senn,tor Roman Hruskn, 
presiding. 

Present: Senator Hruska. 
Also pres en t: Pn,ul O. Summitt, chief counsel i Douglas R. }'Jurvin, 

minorit~r counsel; Dennis O. Thelen, assistant counsel; and Mabel A. 
Downey, clerk. 

Scmntar HRUSKA. Tho subcommittee will como to ordor. 
The acting chnirman apologizes for his tardiness. It was oceasioncd 

by nn nppearance on the 0001' to engage in n, debn,te which is in prog­
['('ss, and my turn came at 10 o'clock. I fulfilled my oblign,tion, I am 
now here t.o tnke the place of Senn,tor ~'rcOlelJan who is the chn,irmall 
of this subcommittee. He is busy presiding ove[' meetings of tho 
Appropriations Oommittee, and nskecl me to take charge here. 

Our fit'st witnesses this morning will be :\'fr. Joseph L. Nellis, gen­
tlt'1l;1 C(lIIllSel fllld Dr. ~!felvin A. Grnvitz, secretary, fot' the Council 
for the Advancement of the Psychological Professions n,ncl Sciences. 

Gent.lemen, will VOll take yom place n,t the witness tn,ble anel proceed 
in your WILy to tes·tify. Y O1i JULYe su bmittecl n, stn,temon t to the com­
mittee ancl it. will be pln,cec1 in tho ['ecorel irt its entirety at t,he con-
clusion of your reml1rk::; . 

STATEMENT OF JOSEPH L. NELLIS, GENERAL COUNSEL, COUNCIL 
FOR THE ADVANCEMENT OF THE PSYCHOLOGICAL PROFESSIONS 
AND SCIENCES, ACCOM}?ANIED BY DR. MELVIN A. GRAVITZ, 
SECRETARY, COUNCIL FOR THE ADVANCEMENT OF THE PSYCHO­
LOGICAL PROFESSIONS AND SCIENCES 

ilh. NELLIS. Thank you, !vIr. Ohairman. 
~fr. Chail'mn,n, we grel1tly n,pprer.iate the opportunity to present the 

views of the Oonneil for the Advn,ncement of the PS'ynhologieal 
~rof('ssions and Scienees on the qnestion of possossion n,ncl clissomina­
tIon of obseene mn,terin,l n,s regllln,tecl bv seetion 1851 of S. 1400, the 
"Oriminal Oodo Reform Ae(; of 1973." Tn n, fow minutes T will disellss 
tIl(' C'ompal'!Lhle provisions of S. 1. 

I am .Josoph L "Nellis. T 11m 11 practieing attorney hero in Wn,shing­
ton, D.C. T am the genoral eOllnsel of the Oonncil for the Aclvn,n(',o­
ments of tho Psy(:hologi(:al Professions and Seienc:os, whieh wo (',n,ll 
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OAPPS for short. I am accompanied today by Dr. :Melvin Gravitz, a 
practicing clinical psychologist here in Washington who is serretal'y 
of OAPPS and a member of our executive committee who win be able 
to answer any questions you might have with respect to the viewpoint 
of the psychotherapist on this subject. 

CAPPS is a public-policy organization addressing issues principally 
of interest to professional psychology. We have previously testificc\ 
on such subjects as vocational rehabilitation, health maintenance 
organizations, aging and the problems of the aged, medicare/medicaid, 
eommnnity mental health centers, and national health insurance. 

We are 'taking no position OIl the overall question of the definition 
of obscene material and the access of the general public to the materials 
so defined. That is a thicket which the Supreme Oourt is in and we do 
not have to get into that one I do not think, Mr. Ohairman. We are 
very concerned, however, over the proposal in section 1851 (c) of 
S. 1400, to restrict the dissemination of material so defined. As 
presently drafted, S. 1400 would allow a psychologist to disseminate 
such material only, one, if he was affiliated with an institution of 
higher learning, either as a member of the faculty or as a matriculated 
student teaching or pursuing a course of study related to such material, 
or two, if the receipt of such material was authorized in writing by a 
licensed medical practitioner or psychiatrist. Psychologists should be 
listed equally with medical practitioners and psychia.trists as incH· 
viduals who may authorize receipt of sueh material, and there are two 
good reasons for this. These restrictions would n('edlessly interfere 
with the effective functioning of psychologists in diagnosing and 
treating mental illnesses and emotional disturbances and psychological 
problems of whieh there seem to be an increasing number in the world 
today, and thus they will result in detrimental and unintended 
effects on the practice of psychology; anel they will not serve the 
public interest. 

'1'he problems raised by these restrictio:1s are in areas completely 
tnngen tial to the control of the publie itow of obscene materia1. In 
their professional pl'llctice and selentific research, psychologists must 
often use sexually explicit materials. In a psychotherapeutic setting, 
these materials are used to deal with many psychological problems, 
~uch as marital difficultics, where such material is used in counselingj 
feelings of inadequacy, where such materials are used to impart 
information to persons whose problems may stem from lade or 
knowledge; and behavior modification, when deviant behavior cun 
be; adjusted by use of s('xually explicit materials and negative 
l'emforcement. 

To block access to sueh materials, ~IIr. Ohairman, by the psy­
chologist and his clients would seriously restrict the practice or 
accepted and useful forms of thempy, for which no suitable Teplace- . 
mont currently exists and would ultimately result in persistence or . 
oLherwise-remediable mell tal illnesses ancl emotional disturbances, 
We l)('liev(' that. a propmml to l'eguln.te the dL~semi.nation of "obscene 
ma lorials" that deprives professional psychologists of an essential 
l hempou lie resonrcc incurs It cost to society and to th~ affected j 
individuals which is unjustified. .; 

S. 1400 presently Tecognizes the validity of the foregoing arg:uments; 
h:r pernlitting the disscn1inntioll of nluterials by lIcensed Il1cdicnl ,t 
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practitioners and psychiatrists. Howev r 't f '1- " . 
eqnal status of psycholoO'ists to uSe s~~ \] al:, 1~0. recoglllze the 
psychodiagnosis and psy~hothel'a Y co . u.a. y-exp lClt materials in 
sari13r related to se:\."ual disfuilCtiJiiilO' Hrmg lroblems not neces­
legislation in 46 States and the Dist~ict con l'ave~es th~ spirit of 
psych?logists licenses 01' certificates to p o! 1 Columbw, WhICh gl'3;nts 
to patIents. rOVle e mental health serVIces 

Pnychology is recognized as an auton . " . 
fedemUy-supported programs as the cllli..yIPU~Ishphne ll1 such 
program for dependents of militar ('rs· . ~alth be!lefits 
CHAlIPVA for veterans and th/fr }nnel and mIhtary retlreeo;; 
institutional n.etwork of th~ Veterans ~d~~ .ol. v~ter~ns outside the 
GoyermnentwIde li'ederal Employees iI l~hIBIUtfin, ~tnd the Aetna 
wlnch . coyers several million Federal ea· ;ne ts lllSl!l'ilnCe plan 
bencficll1,rlCs. I would like to also menti~pl1t Its, U1mUlta~ts and 
pal1sed the House of Representati dn ... 9440, whICh has 
Senate Post Office and Oivil Servic;eC an . ~s no,w .pen.ding in the 
freedom-of-choice for an individuals ommlt~e. rIus bIll mandates 
H.ealth Benefits contracts, insurinO' ~li;eree y ,~edel'ill Emplo;y:ees 
WIthout mandatorv medicall'eferl,ol". ect i!-cpe:ss to psychologIsts 

''\T' t S • u. or superVISIon l\I1}e een ,tutes now huyc such Itf· 1 . . 
covermg psychologists and Sll"h legislationl~e( Ollld-?f-c~lOICe" statutes 
Statc lcgislatures. ' v • IS pen lllg 1ll six additional 

rrh~ ,A'I?-crican Psychintric Associat' " .. 
p;c;."?hiatl'lsts' relationship::; ,,-ith no~n'T ;t1 pOSItIon statement 011 
fes:'l1~nals, has recognized the im . mee Ica ;:nentul. health pro­
pl'onders of mental ll"'lltll 'er' I?Olta~ce of pS3 chologlsts ancl other 

1· . ,,;,; nces III both . t't' 1 . 
m~\ lllIlld~l~endent practice. IllS 1 utlOna settmgs 

I he pOSItion of the 1\ utionul A - . t' 
national health insurance rec I) • . SS?ClalOll for ::'rIental Health on 
mental health service pl'ovide?~1:~~~h ~cen:'le(l or c?rtified independent 

It wO~lld clearly be unreaso~abl s ?syt: l() ogiS.tS. . 
to seck the approval oach time ~f thmeffl("l tI expect ps;rcholog1f;tf; 
for each patien~ exposed to obscene ~~e~~i~ll: (octOI' or psychiatrist 

There also CXIStS a strOllO' 1 ' 'bTt th l:i; 
foreclose legitimate areus gf ~~i:l till y. at Si 1400 as drafted would 
production und transfer of se~n lIT? l.e~eurc 1 t~ psychologists. The 

I
nolt associatcd with institnti~n: o11~~~ICI11Ilat~11u.ls b;y psychologi~ts 
lU ted. While the affirmative (1 f "! er e~l'll1ng' would in effect he 

that p?sse~sion of such lIlatel'iahl~e 111 ~e?~lO.r: 1851 (c) (1) ~'ecoglli%es 
POSOS, It fn,lls effectively to exem t ~s neCel~l:iUl.) for educutlOnal plll'­
out by individuals inv h : P leseill'C 1" Im~ch of which is carried 
practice, not affiliated wi~i~p~~al~{sf.~s~~1'Ch flllls.tltutes and III private 
that i~, wil~ be in:mfficient to reI 7 10~11~1l o· llgher l~a~·ning .. Wo fein' 
~laterl!lls l1l sectlOn 1851 (b) (2) j t IJ on ~:l.e defill1tlOIl of obscene 
. constItutes a minor portion of tl 0 he llllonstilate that the material 
IS rcasonably necessar rand . Ie ~v 0 c pro( ';lct of :dlich it is a part, 
11:3 a whole to fulfill ~ .t· a£?plop!-Iat~ to the ~ntegl'lty of the product 
notinciuded prllnarily~o ~ti~~cl' tSClentI~c, 91' lIterary purpose, l1.11d i", 

We Would "c1 t . a e prunentlllterest." 
,,' u. voca 0 au amendment t S 1400 . 
?lstS as professionals able to tl", 0 '. t? lllclu(~e ps;\"cholo-
.IS obscene And thA. 1 an 101lze recclpt of matermls defined 

0)r(%llgl~~~~og~ i~cl~l~~ni~~~t '~:~1:~id'~)~J;~1~~1~~~I~~?'i~I~~~~~~rrf~~1 
4G-'137-n_o 
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We also recommend the amendment of S. 1400 to cover psychologists 
and/or individuals working under the suvervision of psychologists 
in research institutes, hospitals and similar mstitutions, and in priyute 
practice. We have an additional recommendation regarding S. 1 
)..11'. Chairman. The comparable provisions of S. 1, section. 2-9F5: " 
nrc drawn to generally a110w trafficking or dissemination by "institu· 
tions or l)ersons have scientific, educational, governmental or similnr 
justificatlOn for possession of such material or item." 

It seems clear that S. 1 intends to cover such persons as medicnl 
doctors, psychiatrists, and psychologists. While we do not advocute 
drawing Ul) an unnecessary and burdensome laundry list of such 
institutlOns and persons, we do ask the Congress to express its intent 
to cover such institutions anclindividuals as nre now under discussion. 

l\l1'. Chn,irman, that concludes my prepared statement. Dr. Gl'!l.Yitz 
and I will be very pleased to answer any questions thn,t you might 

wn,nt to direct to us. 8cnn,tor HRUSKA. Thn,nk you very much. Thn,t is a yery lucid state· 
ment. It seems to be quite reasonable. 

l\Ir. NELLIS. Thn,nk you, sir. 
Senator lInUSKA. This subject will be considered by the subcom· 

mittee in its finn,l draft efforts, and it will be a decision of the sub· 
committee, but you may be n,ssured that the n.cting chairman is quite 
sympathetic with your objective here, and I will so express myself 
when we get to the final point of drafting. 

l\Ir. NELLIS. Thank you, l\h:. Chairman. 
Senator HRUSKA. Thank you very much. 
l\Ir. NELLIS. Thank you very much. 
Dr. GRAVITZ. Thank you very much, sir. 
Senn.tol' HRUSKA. Our next witness is John K. Van De Kamp, Feu· 

era1 public defender in Los Angeles, and 11s. Laurie Susan Hal'l'i5 
who is deputy Fecleral public defender in Los Angeles. 

They are appearing on behn.1f of the N n.tional Legal Aid and Defend· 
ers' Associn,tion. rrheir general subject is thn.t of sentencing. 

111'. Van De Kn,mp, you may proceed. 

STATElYIENTS OF JOHN K. VAN DE KAlYIP, FEDEP,AL PUBLIC DE· 
FENDER, LOS ANGELES AND LAURIE SUSAN HARRIS, DEPUTY 
FEDERAL PUBLIC DEFENDER, LOS ANGELES; ON BEHALF OF THE 
NATIONAL LEGAL AID AND DEFENDERS' ASSOCIATION 

111'. VAN DE KA:\IP. Thank you, Mr. Chairmn.n. 1v1y nn.me is John 
V n,n De Karnp. I n.m the Federn.l public defender in Los Angeles. I 
might n.dd by point of reference t1ll1t I served for close to 9 yeo.1's ill 
the DeplLrtment of Justice, in which I served as the U.S. n,ttorney in 
Los Angeles, and n.s the director of the executive office for the US, , 
attorneys here in Washington, D.C., from 1967 to 1969. 

With me today is Laurie Harris who now works as a deputy Federnl 
public defender in Los Angeles. 
. Senn,tor HRUSKA. Now, Mr. Van De Kamp, yon have presented to 
the committee a copy of your very comprehensive stn.tement. 

It will be printed in the record in such parts as the staff will deter· . 
mine, n.nd I preSUlll(\ you will highlight it. 
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:Mr:VAN DE KAaIP. Thn,t's correct W 1 I b m~ybe dn,~rs, if I read it; I certainly h~ye ~ w~)Ut( t·
e 

here fo,r hours, 
tlllS mormng. 0 m en lOn of dOlllg thn.t 

Senator HRUSKA. Very well. 
:;V1r. VAN DE KAMP. I would thouO'h lil- t 0" • 

our work and discuss briefly wh~t I thW: .\.e 0 olvfe an overnew of 
tant recommendations. \. ale some 0 onr most impOl'-

Senator HRUSKA. That is fine. 
Mr. VAN DE KAMP. First let me exp' 1 allowing us to testify. We feel that ~ ~ess a \\:01'( ?f appreciation for 

Criminal Code is very badly needed' aft ogresslve'fm~egrated Federal 
ment. I think that is' one area in which e;/ea~ll fi Ptce~eal ar~1Cl:cl­
among prosecutors, defense lawyers an1 u WI, mc .neaI unanumty 
system. everyone 111volved in the 

I would nlso like to compliment this b . 
0. deliberate and methodical wa to!riv su .committee f.or persisting in 
that is required. It has taken ylars. bu~ .~l:S cOfe tc

e 
kmd of overhaul 

kind of work you are doing and the hIe;':' on y t rough the slugging 
tho.t we are ever goinO' to get this cod ~gf 6hat 

you are holding Gods~eed in finishing that task. e ou 0 ongress; I wish YOll 
While we express disa!ITeem t .' th . 

S. 1400 relating to senten~inO' ;~ W:~t certam ,Portions of S. 1 und 
are appreciative, not only ott'his subco to 1~ke ~ clear today that,ve 
and the efforts of the Brown Commi l?lmI ei' ut of the scholarship 
and S. 1400. Without their io e . !SlOn am of the framers of S. 1 
far along as it is today I thk 1\ er111°bvfr1~ {he code would not be n,s 
~hese efforts are, in t'errns of bo~hn t~ af y stated that all three of 
Improvements over axisting law. s mc ure and substance, great 

We address ourselves this rno . t . rather compellinO' reasons We rnmg .. ~ sentedc~g. and corrections for 
National Legal Aid and D~fend are 111 ~re~te 111 It on behalf of the 
comes out of Congress is going e~ Ahsoc1l1tlOn, bec~use the coele whieh 
Stute legislatures and on our Stat~ e/,v!3 al yeryt' strong impact on our 
the country. lIllma JUS Ice systems tlu'ouO'hout 

S " 0 pC1l.KlDg more personally we . how our present code 0 erates are ill court on ?- dnily basis, and we ~ee 
and we see where it nee~s im . We see hEw It sh~rt-changes people 
office in Los AnO'eles will re r!rovement. j ach year for example our 
those cases are {few FederaFcri:i~allfil~ to 2~00 in~ividuals. }dost of 
defendant is first aI'l'aigned' it . mgs. ~ ~e.t mto them when a 
represent the indiO'ent d f I el IS our res~onsIblhty as defenders to 
results in an early iusmisseal~r acl~i!h~Oll~l~ the system. "whether it 
Court, as several of our cases have a e J ",oes to the U.S. Supreme 

In 1974, our present fi c 1 . 1 will either plead O'uilty ~r birr, dear {t 75°f of th~se 2,000 defendants 
c0,nv!ction they f'ace the prospo~c~ r!l ya ter.trIal; naturally, upon 
cl'lmmal sanctions. 0 lUcarceratlOn or other available 

The pronouncement f t b contact with n. elient rrh sen 'en~e y the judge does not end our 
?fte,n l'~main in cont'act ~i~llucJ...y fles fwho l'e~eive jail sentences, 
lUs~tutlOn. 1 us un I a tel' theIr release from the 

]urther, our office rep t tl .. 
Federal correctional instit~~i~~s s at ;rs~ l,ndII

gern1t defendants at the ermlla sand. a'nd at Lompoc, 

, ) 
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. . arole reYocl1tion hearings. This year we 
who Reck our asslsta~c~11ll P 1 earino's which by necessity take us 
11andled' about 75 0

1 
,1O~ef~ tiOl~~ ~l1nd in yery close contact with 

behind the wans of t 10:;e lIlS 1 U 1 
. 1 d b rd of parole personne . . corroctlOna n,n 0.0' . d'n the manner in ,yl11ch sentences 

'I'h"re are many Homes SUl'l'O\Ul 11 g' t t 'k' 19 of which ilwoh'es , !\1 C1 '. lone of t le mos' S 1'1 11 
tu'C itnposed, ~. 1'. lam1la\, f adjudication of guilt to OUl' methods for 
a comparison of our met l.0e SOt ce~ '1'he adjudicative process us 
detC'l'mining an~ <:xecUilllg .se: :~~ ~f proeedni'n,l rules which .tie in 
it 1'elates to g.U11t !s a, oa~mnt"'he findino' of the truth, protectlOn of 
with such yarIOUS mtel~~t~.as \ acts by ~ur law enforcement officers, 
the public from 1.Ul('onstl u lQnl1 n Itional rights of ench defendant. 
and protecting the: P1e1so,nfl tl~e~~ isl a carefully ~trnctured system or 
And beyond the tIl~. e, e, f . 'et out the slio'Mest error. 
ttppel1ate review e~esfgrcc~ \llee~rdjudic[),tiye f~ctfinding procoss is not 

Bu t as a matter 0 itC, f 1 'defclldll:n.ts we reprcsent who arc 
utilize(l in most Cn.SC8 .. 0 tt ~ls~(l o'uilty-l'~'ithout n. trial. For them, ' 
c'on vic ted ne!1rly 8~ percen: n.t:e Cth~ ~nhr' issues. 
seutencing an~l puntls1Wl~nctal'e with wl~ich the lo~s frequent probdl~m 

Jh eompal'lSOll 0 1 . ' most 'ul'isc1iction;; snrroun mg , 
of g'l1ilt is resoh'ed, the prote.ctlo~l ~:l, 1e A~ JudO'e Sobelofl' Temarlw\' 
the detorminn.tion of Sel~~?n<',? :8 :rm~;~~. tile 'wide~'t latitude of judicial 
It number of :ye~rs agb, b{~ glH'~ l~lerstatement to sn.y that in no other 
distrotion." It IS pl'O il J 11'Oe t'~rcise such unrestricted power as d~rs ~ 
al'Nt of our l~w d.oe:;l' one ;~lan LtCI' cou~ltry in the free world permit> I 

tbe scntenmng Jut g;e. 1,0 0 1 I 

tlH1t condition to CXISt. t . ts on !\ldO'cs They operate in full 
K 11tllrill1y thel:e ar~ SOIrr l'Cl~~~~llCl hi~ ia~\),~~r must be there. The !. 

yi('w of the :Rubh;:. 1ho .le ,en( at 1 bra prosc·cutOl' who is suppose~l 
govern.ment IS l.u;u~lly, lel~r.~se~ls C~n(? spectn.tol'S may ob.serve. If It 
to ]'epresont all of .. u:;. T .I~Cl\h the press may coyer It, (1nd llS n 
itlllloars the story .1:; no\\:;\\ 01 y, t \ J i:LV be reportecl. ... 
l'I'sult, the pl'oceeduv!;s (t1l(~ t1.1e;:~c~t~~nG on. the judgc in sent.eI~ell1g,! 

And so, perhn.ps, tt~erc tHe :;01. nSSI'011 o~ his s(1llse of fairncss, from 1. 
1 1 . t' fl·on1. IllS own compo. . .. l' f 1 f Ibl·IC i w tet ler 1 . IS f tl l'tiO'ants from us· ce 01' PI . 

(he impact of the ftlh'oen,cy 0 111,~ 1 llhich' i might add in some in· i 

rNwtioll to the s~IlteIlC'e-,a pn 11'c, d' . 'eJ' udice-or from all of those 
"tn,nces opcrates III response to ) 1Il pr . 
hetol's working together. . . co a defendant is incur· , 

< But those res trah~t~ Yi1l't 11la1,ly 1 (ysallR!~r 1: l~n O'cr sees the light of 
ccrtttcd. For when ]allc(, Ue <. e en( . b 

day ?r the ligl:tt of the Yb'"' f rfeited in a hcaring where correcti?nul 
HIS good tune mn.) \ ? 1 . 11 heal'h1O' where he has no rIght 

officers: his keepers, I1re 1n::1 ]UC geb·s 111. n.ble t~b coruront the witnesses. 
to a htwycr and wherc he may e un 1 mill dcnend in laro'e meusurc' 
. . t l' And his release on pn.ro e " . I:' h· '" k 11. a ' 

itgall1,8' 11lll.. .• th h' s c~seworker the impression . e l!-la es °d 
on Ins l'appOIt WI • 1.. ~ b 15-millute bearmg, o.,n o~ 
Pa,role Board Exop.1lner lll~vhat mo.) rele~se of ofl'end(;\rs on the basil 
the O'e11eral guidelmes relatm,g; teo the b t by the Board of Pm·ole. 

o. fl" .. , eel not by onO'l'CSS 11 I' of th01r Qense ISSU <. 'l f db t t inO' for parole no rel1son l .. 
If a decision goes ago:nst ate ell n,n ry b ' .• 

given. D' .t,' t e urt Jndo'e who selltenne(l tIle 
~ And even ~hol1gh th1e .. 1 1S r~cl· co~siderl1ti~n ab an early timc, the 
defenuantma.y haveol't ('Iou pmo e . . 
'" " . 

TIoard may and often does decide to contiuue the defendant's case to 
expiration, of sentence following u. hearing held b~lt th~'ec or fo\ll' 
months after the defendant may have begun serVUlg hIS sentencl'. 
For a number of l'eusons neurly all of these decisions by the Parole 
Board are virtually unreviewable beyond the confines of the Parole 
Board itself. 

With these facts in mind, thereforc, we seek to bring the light of 
day and the light of law into tho sentencing and probation and parole 
proc~ss, not to hamper society as.it tri~R tC) deal with an o:fi'?nder, but 
to bnng the eOTI'cctlOnal process mto Sight so thn.t the pubhc n.t !tn·ge 
may get a better perspective on how efffK'tive its government is 'ill 
dealing with offenders, and to bring a sen~(> of fairness and rationality 
into a system which is so presently llleking in this regat'd. 

We wou1d therefore like to discuss some of the most important of 
our recommendations this morninp.;; :\18. Harris will follow me unel 
discuss some areas ,\'hieh I will not COWl', 

With respect to fines, We hn.ve pointed out that nnder S. 1 vou li:1.ve 
a setup where a minimum 10-day mandatory du.ily term for l)U·YUl<'llt 
is provided. Alternativel.)' we suggest thl1t YOll set muximum {inC's 
which Ilre extremely high. We do so bC'calls(' we think t.hat the 10-dtlY 
minimum mandatory dails term should be eliminated, and that u 
judge should l'etain discretion in imposing condition., fol' puymcll t. 
For a defendn.tlt who receives n small fine, to hn.vc to pay it out ow'!' 
10 days 'iv'ith daily yisits to the court is inconv(luient, not only to him 
but. to court persOlmel as welL 

Where a large fIne is imposed by the judgc on the theory that its 
imposition ,,'ill create sOIne form of public deterrence, if thel'e i;; sneh a 
thing, breaking that fine into at le!tst 10 daily allotment.s may tC'ue! 
to dimini:=;h the impact of that ~mnctioIl on the' public. 

We commcnd the special sanctions whieh the Brown Commissioll 
recommended, find which have been curried ovel'into S. l's 1-4-1\] (7). 
Since incarceration cn.nnot be applicd to corpomtions, aml since fiIll';; 
may amount to a very SInttll slo,p on th\3 wrist to large, wcll-lwelC'd 
corporations, we urge the passage of a somewhat modified provision 
which, upon conviction, would mandate notice to those 'persolls 01' 
classes harmed by the offense, and on n. discretionary baSIS alhywil\g 
the court to compel nofiicethrough the media to. the section of the 
public uffected by the cOllviction. 'Ve muke this recommendation on 
the bnsis that if there is such a thing ItS preventive deterrence, tho 
knowledge that adverse publicity will result from its misconduct may 
be the most fdlft:ed consequcnce of conviction for a corporation. 

Criminal forfeiture is not part of the existing sentencing practiee. 
In my years of pmctice I have never seen a forfeiture mude pn.rt of u. 
nriminal proceeding. S. l's 1-4-A4 wonld provide for muncln.tOl'V 
forfeiture upon ap!)licn.tion .0£ the ~overnment for any propcrty usoll 
or intended for use in violation of those crimes listed in the rn.ck­
cteering sections. 'l'his sanction and its civil counterparts, like fines, 
~an provo to be a substuntial plmalty to a defendant, but because of 
lts muncln.tory fe!1turcs and because of its breadth to include inIloccnt 
third parties, it can also work great inj ustico. 

For example, when n. judge is forced to tuko (I.way a man's cal' which 
hus been used in an offense, he may be forced to tuke away his trans­
portation to gainful employment and his ability to support his fumily. 
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01' by ordering a professional photographer's camera forfeited, he 
lllay take away the tools of his trade. 

Now, in some cases forfeiture can be justified, based on the n[Ltu~'e 
of the offense and the offender, but a judge's hands should not be tied 
He, should have discretion. Further, the forfeiture sanction should b~ 
limited to a culpable defendant. It should not be used against innocent 
third parties. • 

11'01' oxatnple, assume that I 10an111s. Harris my cal' and she goes out 
and uses that car in a narcotics transaction without my knowledge 
gets cal.lO'ht and arrested. The car is seized. Should I be penalized'! 
She ShOlilc1 be appropriately sanctioned, but illoTe appcars to be little 
justification for making an innocent third party the subject of what is 
really fi crhninfil sfinction. 

The forfeiture sfinetion, wheLher it be termed criminal or civil 
11::!eds new eXfiminfition. TodfiY's law allows lfiw enforcement agencie~ 
to seize find hold subject to later administrative and court claims fur 
return, claims which 0,1'0 often processed S(l Hlowly as to cn .. use financial 
hardship on tho ownor of tho property, so slowly that the property 
itself may be substantially depreciated before its return. 

I can testify to that on a fust-hand basi1'l. I have seen cars sl'ized 
from clients and then held for months pending it decision on a claim 
for remission fIled with the Treasury Department. Sometimes the 
daims :!tre successful and the car is ordered roturned. But when is tho 
cur released? Often thnes 90, sometimes as long as 180 day~; after the 
enl' was seized. And only upon puymmt of storage fees. 

I suggest today that the committee seek testimony on tho usc of 
forfeiture us it relates to criminal violations. I would frankly prefer 
to sec it made a discretionary sanction available for judicial imposition 
in criminal cases in the same way as fmes. My comments today of 
('ourse do not relate to contraband seizures l which should remain on 
tlu.'ir present in rem b~"is. 

With respect to probation, I think it is inlportant that tho code 
treat probation as a sentence, not us an mient in lieu of sentencing. 
We support the concept that probation be considered as a proper dis­
position in each case unless confmement is necessary to protect the 
public from further criminal activity by the offender, and/or the need 
for treatment and supervision relating to an offender's potential for 
further criminal conduct cannot be provided tlll'ough available 
community resources. , . 

We take some issue with the criteria set up in S. 1, particularly the t 
first standard which the court is to consider, that is lithe need to main­
tuin respect for law and to reinforce tho credibility of the deterrent 
fnctors of tho law." While warehousing a hardened criminal and 11 
potential recidivist may well be j usLified in a particular ease, th~ 
fuzzy concept of public deterrence is ono which hus often been used 
b.r trial judges o.s a justification for a jail sentence, and yet we know 
that a sn.nction does not have preventive deterrent capability unless 
the public is not only aware of the potential sanctions that will h3 
imposed l and lmows' when it will bo imposed. And I elm tell you, 
Senator, that press coverage and public awareness is absent in nIl but 
the most extreme, extraordinary or bizarre Federal caties iu ottt' 
district. For this reason I would suggest that the provision be elimin­
fited since it tends to slUft the focus of the judge away from the of­
fender to a concept which is rarel~~ npplicable. 
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We have commented more fully in our written report as to thosl' 
criteria which should be considered in evaluating probation muny of 
which nre ah'eady contained in the provision. ' 

We are also ?oncerned ~bout the roln.tionship of. the probation 
officer to the offender. As It stands now, the probatIOn officer is tt 
qun~i-Iaw-cnforcement officcr operating as a part of the court SYHt('lU 
with loyalty as mu~h to the district cou~·t which. appointed him; as to 
the probatIOn Se1'VIC'e itnd the correctIOn serVIce as a whole. 'rIll' 
p~obl1tion ?.fIicer shoul~l H(,ITC as fin office! of th? cOl~rt ~ince .his ~·eport,.; 
WIll bo relIed upon b) the court, but smce Ins prmClpal Job IS It,.; tt 
guide,its a consultan.t, as tt l~elper for the pl:obn:ti~m~r or parolee, his 
Inw enforcement dutws pronde a role confhct 11l1mlCal to his duties 
to his clients, and giye him sweeping powers in terms of intelToO'ation 
and senreh a~d s.oizure, whieh if -used by fi local policeman wo~ld b(' 
held unconstItutIOnal. And as n, result of thcse powers, probtttion 
officcrs 11lwe been called on. by local policemen to do what they cannot 
do. 

We think this should stop and I venture to say that lllany problttinn 
offic('r8 feel t.he same Wtw. • 

As a l'('sult, wo sugg('~t that probation c;hould be tak('n out of the 
conrt .system aml tied in with a Bureau or Corrections, if we call it 
tltt1.t, lllde:penclont of the Departmer;t o~ Justice. We also suggest, that 
tltel~' ~peS1n.l arl'e8t and ";(lurch n.nn seizure p0'Y~rs bo taken away, 
rctmmng m them, howen'1', the power to make Citizens n.rrest~. 

Tho Bl'~wn 90:l1lnission h~s.proposecl fippellate roview of I~xce;::si\'e 
sl'n~ences m crmnnal C'a~('s: t\elther S. 1 nor S. 1400 pl'O'dde.5 for sneh 
rene.,v: b('yond the eXl;;tmg and seldom-u~ecl clangeroua offender 
Pl'OVBlOUS, I. mmnot rec~l.l one case for cxumple, Sel1lttor. whero this 
dm:gel'ous offender proVl:,~on has been used in ollr district, n.t lel\sl in 
,rlllcll our office has bl'cn lllYol ved. 
. Jhere has been le~islation ~u~mitted with 1'('spec1; to appl'llate 
Ie\ !(I\~ of sontences mmed fit grvmg the courts the power to reduce 
exce~\stn sentences, find more indirectl:r at opening- tho sentoncinO' 
pl'(~cess to t.~le development nnd n.pplication of criterifi which nr~ 
mtlOnal and Just. ,Ve st.ronp;ly snpport 'the concept, and in pn.rticnlar 
would Wl:'lCOIlle passnge of yonI' bill, S. 716, which was introclucecllast 
yl:'n.r. 

I think the nel'd for sentencing review is manifestly clear .• Tames 
Bennett;, former Director of the Burean of PrIsons, lias notecl thltt 
":iom~ Judg.es are I1rbitrar.v and even sadistic in their senteneing 
prn.c.tlce. It IS notoriously a matter of record that by ren.son of senilit,~ 
~Jr Yll'tnnJIy pathologicn.l omotionn.l compll'x, some judges snmmaI'll," 
lll~pOSO the maximum on defendants convicted of certain types of 
('rlllle~, or all t.ypes of crimes." • 

As m evcry other phn.se of the lo,w, the judiciary should haye both 
the POWOl' I1nd the obligation to correct it;; own error. We therl'fore 
f;uPl?ort the availability of a c1etn.checl r(lviewing panel to review ex­
C(1~~lVe sontences, find if appropriate, to reduce them, 

Ihe court of fippeals, because of its detachment and discipline 
SC~I?S to us the best qualified to perform thi1'l role. 

N ow, much concern has been voiced lLbo~l t the potential for increased 
npp~llate worklo.acl which thi~ mr.y brin~. Pl:Of. Living:'lton Hall 
te:;hfied on that Issue before tIllS subcomnllttee 111 1973 and observed 

". 

I 
.\ 
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that the Englit-ihappelln,te review system which has been inoperalioll 
for year8 hltH not suffe>recl increase in their appellate w?rklo~d, 

1~here tl,l'e built-in limita.tions provided in S. 716 ',:111ch ~Ylll ~end, to 
cut clown the appellate wOl'~oad, For ex~.mple, there IS the llnph('tltlO.1l ';1' 
that written opinions need pO.t b? flied 111 11 enHe .wl?-ere a sente>n('~ I~ 
nffil'med. We suggest other ImutatlOllS. We wouh~ lImIt sen~ent'e reYl~W . ! 
to situations where there is ~n actultl ordcr of. 111eal:cemtlOn, thllt ~~, I 
whcrc a sentence is suspendect, no app!.'lhtte rCVlCW of th~ sentence 'YIn 1 
obtain. We would abo rcquire that prior to the fili,ng ?f a sE'ntcn('~ng 
nppcal, the .defendant ~'J?pl): at least onc~ to. t~le dfl~trict court wluC'h 
sentenced hEn for mo(hHcatlOn und!.'!' present lulc 3D. 

But the most sio'nUh'ant limitation on tIlt· workload wonM be 
l'rented by thc COul'~ of appeals as oyer 11 pcriod of time they (kvclop 
whn.t Profcssor Hall has ealled a "jurisprucknN' of senten\ing." I' 

Other limitations mlty ultimately be cleemcd appropr1l1te. Thel:e 
is talk of limiting n,ppellate review of. ~entell('cs. to ('a~es. whcl'l? thN'e If( I 
n.t lcttst 1 veal' 2 vellr,.; 01' 5 yeur,.; of lll('IU'(·C!'f\,tlon. UntIl we huv(' had 1-(1:'. 

timc to Sc'p th~ ('xtent' of the work1oud nppf'llate l'(~v~c\'; of s~ntl'n('t'~ 
brinO's and until we hayc hu.d time to (lew\op 11. JUl'l~pl'll(jell(,C' of 
sent~ncing, I think such limitations ~houJd be h('lel 111. n.bcynnee, 

As \VC noted todny, scntencing procedurcs such as they al'e, ttl'l' nt I 
iCllst visible, whcl'<'Its thc decisions render('(\ by parole boards art' not, I 
(',"Cll though the deeislolls made therE'. ('nn })(' just ,as one1'o\ls. Parole I 
1 l'''isltltion is now pending in COllgl'l'8~, I would pUl'twulnrly c.hre('t your 1 
nttl'lltion to the bil1~ intl'oclul'ed by S<'lUttOl' Bl1yh o,n~ Congl'cssml1n f 

Kllslenmeiel'. Beeausl~ of thcil' penden('y !tud the hCal'mg8 UndCl'WH:',{ 
it, has been our l'('('omm('udo,tioll tlutt 11 detcrmination by yon Il:-i to tt ! 
specific pnrole systcm. be clefel'l'l'.d until :.:tu{ly has bccn complctNI hy .! 
the b()(lie8 now stlHlnng these Inll~. I 

On the other hand, ,..,~e ('annot rC'frnin from sn;\ing thnt for too ~Oll~ II',' 

pal'ole boards havc hlHl untrammeled, ullcheekeci, und lle~rl~" (hrtt!­
torinl powers over tho~e who~e 1ive~ thc)" control. In makmg pnrolt' 
decision", the hotlrd ~hOllld be subject to the same due process re- I 
(luirements as the s('ntcncing judge. To thi" end, w~ urge that C()Il~ld- 't' 

c1'ntioll be tliven townrd, 01H', fixing llland~tory tune for the pn.role _ 
bOHrd to l'e~'icw ench offender's case, l'equirmg nt least yeil;l'ly 1'('YI(:\\', ! 
pnr01e relcn~e for each offender, ~ncl h~ t l!-e .?tlse of an offender \\'ltl~ ! 
It :-;entcllce of let-is than 1 yC'nr, urevlCW WI nnn.J months. of confinem('I~t, If 

two thl1t parole officer~ and probation officers be (hrected to assIst , .. 
the 'pm'olec in the prcplll'tltion of a ~'el('use Pfnn .und H!-at, the bOlm\ 
provide notice to the ofrender of the mfonllatlOll It c~:mslcler:'l releYllnt I 
to the determination of reudiness for l'c1cnse on purole; t,hree, tlHlt I 
the offender shall have and be entitled to n:\l attorney (if neces~Hry flll I 
o.ppointcd one) to aSl:list him to prepare fOl: tho hearing, much the sn~ne ,j 
way as pro;Tieled in parole re','oeation hearmgs, not t,o make the h0l:I'lI~~,j 
adversary m nature, but to lllsure that the potcntlU.l parolee gl\b ll!~ '\' 
story across. 

I 'can testify personally as to what. that ll1e~ns,. I hav,c sat ~hrollgh f 
manv parole revocation hearings. :My pr(lC~lCC IS ,to 1ll.tervle,~' the I. 
defelidant t\dce belore he goes into the !leaI'mg trymg to get hun to 
l'eln.to his story fully to me. Yet despite the Pl'CPu.l'll;tion, I have seeH -If 
lUanv defendants who talked freely and openly WIth me freeze .uP 
once' thcy get inside the hearing room. So my job in tilttt 1'l'VOClltlOll 

I 
I 

btor;)" is to elmw out of him throug!l questions t1w in£ornmlion I 
know he \\'allts to present. 

My job as an attorney in a parole hearing would be essentially thc 
~lllnc, that is, to ask tl~e'l~in,clB .of questions that enables him .to get hi,.; 
full story out. That 1:> Important, for thrre can bo 110thmo::?; 1l101'C' 
frustrating to a person facing [\, parole release decision thm~ to bc 
innrtic.ulate iu the face of authority, to be inartieuhtto und lhC'll 
ultimately frustrated when, the decision goes agaill~t you. 

Four, that full disclosure of the information be mude tLvalltlblr 
to thc defendant nlld his counsel, unless conlpe1!hlg· reH~ons fol' 
nondisrlosure are shown. In tho~e euses where that information is 
relied npOll, !he bourd should so h~dicate in its finclh~gs.' If irrelevant. 
the ho!ml WIll remove the matcl'lnJ from the file and then s('n1 it. 

But genernlly, tlw dccision should favor full disclo~ure to lr;t tIw 
pUl'ol('c kno,," what he 1;:; up against. Full discloslll'c genemllv ,York" 
in CVel)'oue's fayor. 1 have bcen involved in parole revocation 11!.'Urlug:, 
where mfOl'matlOll hilS becll l'evenlNl to nw out of the file i\'Inch wns 
ab:-olutcly irrelevant to the particular case at hanel. I once had a 
lwnring al. Lompoc, for exnrnp1e, where my client fu.ceelrevocatioll on 
a burglary charge. In the rOUl'~e of tho hearing the parole examtucr 
said, "Well, isn't it true, :\11'. Soandso, that YOU wore involved hl n 
bank 1'obbcry in Los An~elos with Helll'Y "Hopkins and Andrew 
Jolmson?" I ,,,"as somewhat stnrtled, 

And I snid, "lvll'. Alex, I know that case, I represented H(,IlIY 
Hopkins in that ense, The lIlan before yon today is white Hud the tW(l 
men yon just num.ed were black. What's more they lived morc thnn 
200 miles away. I know tho,t cuse inside and out. rthere is o,b~olut('lY 
no r!.'levance between this man and the two men involved in thn:·t 
('n~c," Somc,how s·ome .pnlt of the ~{opkim;-J~ckson reports had becIl 
tl'~nsferred mto my chenls purol!.! J tLCket. If It had not been for thn t 
off-hand remark to. me thnt the report wus in the file, I never would 
Itave !mowll nor w~ulcl we have been able to straighten ont the record. 
Had It not been dlSclosc>d the Board. could well hltve tuken that bit 
of informMion, nssumecl tlmt my client was involved, and put his 
p,nl'ole off for another eonple of years without disclosing its rcnS01l8 
euhcl' to me or my client. 

Wc b!.'lieve full'di:;;elostll,C works in a bcnefieial 'way, to defendnnts 
their counsel !lnd to the PIl1'01o bonrd as a whole.' ., 

We nlt'o s~lpport i), two :-;tep intcrnal nppcllate review pro('ess: 
firs~, to It l'eglOnal bom'lt mcmber; second, to It national b0111'd, Rneh 
revIew, prOCC5S withirt the parole board would tend to minimize the 
potentltll for judiriu.lreview. The board of pllrole is now implementing 
::<uC'h a two st<:p rOVlew process. 

I add to tliat that judicinl review should not be foreclosed a::; 
[;('('tion .:112(£)(7) would provide. There is no othcr l1elministrn'tive 
!lg('!l~y which has received !t lr;gislativc grunt of immunity for 
]UdlCUllr~vi~w, a~ that proposecl ill .this, section .. And there appcnr~ 
to ,he no J~lstlficatlOn for such precluslOlllll the parole process, 

fhel'o I~~one urelt that we did not cover in the 100 puge document 
wInch we supplied to the subcommittce f that is t.he subj eet pf oxpunge­
mCl~t and. the l'eillOyaL of disltbilities, 'rho Bro:"vn Commission in 
ticchous 3503 and section 3504, dealt with this n1'ea, There is nothinO' 
compurn,ble in S: 1 and S. 1400 . .In talking with :rotJ1' Chief Couns[} 

,.' 
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before this hearing this morning, I told him of some of our regulatory 
provisions in California. In Californi?, :rO~l have to hav:e a St~te 
license to sell mattress ticking, you ciln nnagme the other, thl?gS wInch 
are subject to license there too. But if J~ou have .been c~)llvlCted of a 
felony you are going to have .a hard tlme .gettmg a hcense to "ell 
mattress ticking or any other kind of Sta,te lIcense. 

The provisions in the Brown Co~e that I htlve referred to wO~llcl 
ameliorate this problem; they provIde thtlt after tl successful penod 
of time on probation, during \'~hich ~he d~fcndRnt .hlls .l!-0.t b~cn COll­
victed of Imother crime the dIsqualIficatIons or chsahhtlCs Imposed 
by law as a COnRe(rUel1c~ of conviction wil~ termin~~e IlS I\, m!1tter of 
hlw. We think that ,,,"ould be an appropnate ndchhon to tlns code, 

At preRent there are provisions in Federal law which are ~omo~vhilt 
similar. For example, in title 21 U.S.C. 844.(b), I\, ~lllrcotIcs nustle­
meanor it is provided that I\, defendant. who IS convICted under that 
section 'may be pll\,cecl on probation for a ye.~r a:ld I\,fter successful 
completion of probation will have the case .(llsmlssec~. In sl~ort., .n? 
conviction is entered in sneh a case and the Impact of potentIal CIVil 
disabilities is minimized. 

Becl\,use of the proble!l1s of gettin~ emplO}?:len.t and the importance 
of employment to lm oHellcler and Ius rehfiblhtabon, -w~ s~rongly urge 
this committee to take a look at that BrO'Yll ConulllsslOn propOSItI 
for inclusion in this code. 

Essentially, today, Senn.tor, we .are arguing for the PI'OI)tlsiLion thllt 
procedural fairness and the estabhshment of .standards undeL' th~ rule 
of la,v will have a very great and favorable Impact on th~ quahty of 
justice. What is at stl1ke here, I1S throughout the sentencmg pl:oce,~ 
and the cOl'l'ectionl11 process, is not only It man's lil;>~rty, but sOelet~·'s 
interest in a just system that will dq what we ask of It,.a system wludl 
if necessl\,ry will habilitate or yeha~ilit[tte. vy ~ heartily ~ndo~'se. t)lC 
words of JuclO"e Bazelon, "'ho III filmg an opUllOn n.pprovlng Judlcl,n\ 
review of celt-ain administrative decisions by medical personnel III 
treating the mentally ill, wrote thes.e ,,:ords in. th~ ~I\,se of. CovingtOJb y, 
Harris. He said, "Not only the Pl'lllCIple of Ju(hclUl.rev~ew,. but. the 
whole scheme of American Government reflects an mstttuhonahz~d 
mistrust of I\,ny such unchecked I\,nd unbalanced power ovel: esser;.t,la\ 
liberties. That mistrust does not depend upon an assumpt~on of m­
veterate venality 01' incompetence on the part of men m power, 
be they presidents, legislators, admini~trn,tors, ju~lg.e~, or dOCtOl~, 
Judicitll review is only a safety; catch ~gall~st the falhbilIty of the be~t 
of men and not the least of Its serVICes IS to spur them to doub!e· 
chck their own performance and to provide them with a checklIst 
by which they may readily do so." . '. . . 

This in I\, very real seIlse is whnt we are trymg to do w1.th sentencll1g 1 

and corrections. 
Thanlr you, 
Senator HRUSKA. Very. ,,-ell. . . . 
11s. HARRIS. ~/Ir. Chll.1rman, as you know, if It IS adopted the 

document before us today will be the ~rst comprehensiv:e Federul 
criminal legislation in the his~ory. of tlns country. It, wIll replace 
In,ws that have been'accumulatmg smce 1790 .. On the off chance, that 
it just might be another 200 years before thIS propo~ed code IS re­
placed, we think it is of the highest importance that tIns code creatc n. 
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syste~ of crimin!Ll jl}st~ce I\,ucl not merely criminal !aw. The present 
code IS very speCIfic H1- ItS statement of offenses and Its categorization. 
of the penalties that should be imposed for violation of those laws. 
But there is not a single provision in our present law to explain how 
those sanctions should be applied. 

The new code attempts to fill that gap, anel in terms of that effort 
it is a significaItt addition to existing law. However, the standard thn.t 
should be used to evalun,te the new code is not a relative one. 1\0 
provision should be adopted on the theory that "somethinO' is better 
than nothing," since among all of our la.ws, the criminatlaw 11l0st 
directly affects human life. 
, ~n the F~derll;l l?istrict Court. in. Los Ang~les, 75 percent of the 

defendants III crnnmal en.ses are mdIgent. Indlgent defendants in the 
lllain commit crimes beca.use of ~heir P?verty. Their po:rel'ty ~ncl the 
powerlessness thn,t goes along WIth It, IS I\, central fact III theIr lives. 

One of the conclusions reached by the President's COlllmission on 
Civil Disorders was that our eountr.r wns rapidlY becominO" two 
societies, one rieh and one POOl'. TIll' truth of thls is seen ht the 
Federal court, where three-fourths of the c1pfencla.nts are O'in'll 
lo;wyers at public expense. 'l'hese offenders, our ('lients have no j~yer­
age. They haye no friends who are community l('nclers ~r bank officC'l':4. 
They have no credit. They haxe hall Jimit0(l nceess to educatit nal 
or occupational opportunities. Very often tllt'v Rpeak little or l}O 

E Ii 1 rPI 1 .' . lng s 1. .L .ley ItlVe no words to spall the gap between themselves 
and the judge on tho bench. 

If :ve are going to puss crimintll hnn; 1111(1 impose penalties for 
hreakmg those laws we must undel',;tantl who these penalties affe('t 
and when they a.re imposed. 

The maximum prison term for income tn.x ('vasion is 5 veal'S in 
QriSOl,l. The ma)'Tmum pC'llalty for taking a stolen. ca.r across State 
lines IS the same. 

St'Ltistics prepared by the A(lministrative Office of the United 
States Courts slww that in 1 96~, 502 offenders were com'icted in 
Fe,deral courts of inc.o111e ta.x evusion, Of this 502, 19 percent 01' 95 
offenders went to prISOn., for an average term of 3 months. DurinO" 
that Sllme year, 3,791 offenders werG convicted of auto theft· G~ 
~el'cC'nt of 2,373 went to prison for un ayerage'term almost tbree 
tImes longer. 
, Mo~t judges ha.ve neYer personully known a ear thief or 'lome one 

lIke lum. But they ha,'e known S0111eone like the offender who has 
chcate.d on his income ta.xes, or emhezzled money from I\, bank o~ 
cO~Dl1~ted. perjury in a hearing. The broacllatitnde over senten~ing 
wInch IS gIVen to the courts by our sentencing laws lets class bias 
?perate, whether intentionally or not, and further increa.ses the 
Impact o~ sentencing on the poor. Our prisons are full of offenders 
of,!1pprOXI~u.tely the smne background, who have committed the same 
offense, WIth the same prescribed penalty, and who hl\,ve receh-ed 
shockingly different prison terms. ' 

It i~ against this background that I would like to direct your 
attentIOn. to the proposed subchapter on imprisonment. Initially, I 
'\V~u.ld ~Ol11t, .ou~ tha.t ~he grouping of offenses a.s proposed in this 
SC\,tl,on IS a sIgmficant l~pr0.v~ment over existing law, and will help 
to .reduce some of the chSpa.l'ltlCS caused by our present system. l!"or 

,1 
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thig reason we favor adoption of such f1 system. However, we would .... .1 Our pl'esent high rate .of recidivism and high crime rate demons{.rn,t 0 

urge two ~hanges in the proposed structure: first, that the ;number 1 that the threat of ~er.vmg !?' long prison term does' not renllydetel' 
or categorIC's be reduced from five to three, so that the pUlllshment . f Ilnyone from commlttmg cr1111es. 
wlll not be determined essentially bJ the nature of the offense, but "'j . 'fhe reIr,taining j~stificat~on. is n.eutralization-and neutralization 
by the nn.ture of the offender; and second, tha;t the maximtllu ..... IS lappropl'late only In cCl·tn.m IdentIfiabJe cases, and not as n. general 
sentence authorized for each group of offenses be reduced. . ... \ I'll e. 

All of the major law reform conl.mis~ions and,studies lnade over· Se:tion,l-4B2 creates a special upper-rUllD'e term for dunD'cro l~ 
the past decade have concluded that n? felony sentence shoul~ be ., speCIal off~r,tders. H?weyer, as ~raftec1, this se~'tion provides no ';vol']\:~ 
longer 4hf1n 5 years unless the offender IS f1 murderm', a profeSSIOnal! able defi~l1tIOn or cnterm ~or usmg this term. Those deflllitions which 
criminal or f1 persistent offender. The I).ew lrederal code should Ildopt .. \ are prOVIded are tautof~gICf1I, f1~d do. hot establish f1ny standard for 
this position, and authorize IC'ugthy prison terms only for those .•. \' the court to use. AddItIOnally, It unjustifiably extends exis tin o· law 
offenders who present a particular danger to the community. to cuses where no need for such extension hus been shown b 

In connection with the redl\ction of prison terms we woul~ urge a i T~is critic~sm applies particu~arly to two provisions: fil:St, the ex­
mollification of section l-4~?, 'Yhich deals with consec~ltlve sen- ! tenslOn to offen~es where a g~n.ls used. Since a gun offense is alreu(iy 
tences: As drafted, that prOVISl?n Ignores t~le two most senous prob· j grade~l, at the hIghest l~vel,. It IS redundant to provide an additional 
lems III the area of consecutIve sentencmg-the absence o~ any . i upper lange se;ntence for these offenses. Second, the extension to 
limitation on the judge's authority to impose un er;tdless strmg?f I offenses cO?l.~ltted ~y offen~ers ~ho h!?'ve a so-called abnormal 
conseeutive sentences; and the use of the con~ecutlVe senter;tc~ m 1 mental .. c~ndltIOn wh!ch. manifests Itself III "aggressive behavior.;' 
cases where the offenses charged all stem from a smgle act or omISSIon. ~here IS sn;nply no SCIentIfic support for even sUD'D'estinD' that agoTes 

We. rec~nnmend thf1t. the .co~e address these pro'blems b): {tdopt~llg I Slve ?~haVIOr is ll~ces~urily a manifestation of ~~ abn~rmul m~nt~i 
a leglslf1tIve presumptIOn III favor of concmrent senten~lllg whICh t conditlO~, und the~e aIe. too many other causes of aD'gressive behavior 
would permit consecutive sentencing only in the exceptlOual caS6. " to perlDlt tl:~f1t deslgn.atIOn to be made. Even if it c~u1cl be made iH' 

Even thougl! th.e high Dli!'xim:um terms whi.ch are prop~sed in this w?uld sublDlt,~hat ~his code s~ou1cl I?-0t classify offenders with me~tal 
('odo reflect a J~lsti4able legIslatIve co~cern i":lth tho wors~ offender?, I pl?blems ,as dangerous speCl9;l ?ffenders" who should be sent to 
~hey hu.ve the IneVItable tendell;cy of 1llcreasm~ ~he sentence that IS "I prIson fOI flxte;ncled terms. ThlS IS dark age§ legislation, f1nd ine:o:-
unposed in all cases. The Amel'lcan ,BI1l' ASSOCIf1ilon has ,found thnt, I cusably regr~ssive. .. 
"If 'the l'itnge is 20 veal'S for f1n offense, where most offenders who \ Mentally ill offenders belong III hospItals where they clln be trcatp 1 
should go to prison should O'ot less thlUl. 5, the authorized range is an I DDt locked up in pris~ns. ( , 
op~n ~vitl1.tion-f1nd the T~sults verify the hfPothesis-t.o sentcnce,~ ~ 't t~ldraft~d, the sectIOn ~n its bce appef1rs ull;constitutiollI11, beeau:-,o 
wh1('.h ll'rat']'onally spread the whole gamut of the aut.honzed term. ! 1 m ~ to mclude any o~ the due process reqmrements which arc an 

Statistics ~vf1h~a.t.ing the length of sent.ences show th!?,t thero ~rc I eSdllt~l component of Its ope~ation. However, in go.ui.g through the 
Ollonnons dlspantles between the ]engt~l. of t.ho maxll~mm term 1 co e ~ or?u~llly, I found. that th? proceclu1'!11 provislOns hlld been 
aut.horized by the Congress, the s~ntence unposed by the Judge, and I pt fOdIth n;, l~e 32.2 ?f tItle. II c:f tfIe proposed "Rules of Criminal 
tbo term actually served by the offender., . I roc~ . ure. SIllce thIs sectIOn IS moperative without the notice 

In 1969, the average Bontence, served l~y offcnders charged WIth P\~h:lOh') and ?th~r due process safegullrds, they should be included 
offenses, which carry a 20- to 25~year maxmmm term, was less than I WI d' t e se.ctIOn Itself, as they are under existing law and as pro-
one-fourth of that. This i::; graphic testimony fronl. judges anci from pose III sectIOn 3202 of the Brown Commission Code. ' 
prison officials that the lengthy authorized terms are not needed and ffWd should not adopt specif1l sentencing provisions for dUllO'erons 
not use.a in ;nlOst cases. ~ TO • II .' I' ~o en ers unles? the term of .lower-range senteI~ces i~ sbstrply: rechrced-

I beheve It wus Oscar '''!'lide who saId j,hat expenence I~ the 1l1l~e that there .IS a demonstrable need for legIslatIon prOVIding mOl e 
we give to our mistakes." We must leal:n from OUI' eXpel'lellC~ WItl! ~r~re .penaltles for danger?us offenders. 'Without such Tedtldion 
the present Federal Codo that the practICal consequence of th~s gnp t Ie ~~l tI,S no I1cceptable mtIOnf11e for adoption of extended tCl'nl 
hetwoen f1uthorized sentences and the terms actually served IS the ! gl a IOn. . ull.iusti~ably diffe}-,ent trm~tmcllt. of virtually identical offenders: oel 'dou~d now h~e to briefly .di~cuss the correctional system to ,,~ltkh 

Impl'lRonment IS ge~l.erully slllcl t? s~rvc ,ope of th~'ee f1l1~ctlOns,- eh en e;!:j are s~nt ~lpon .convlCtl.on. Our pl'llnUl'y comment about the 
dctel'l'enee, l'eho.bilitatlOn or Jleutrf1hzahon. Ihe qu.estloll whIch must ! h aptci on correctI.ons IS that It should be redrafted to reflect the 
he asked before I1pprovinp: long prison sentencea IS whebher we ~l'n ~ c al~es ~dvo(''1,tcd III the more than lOP prison rdol'm bills present.lv 
o.chieving f1ny of these goals by putting people in our priSOl~S. I thlllk . f r;~~~yglm,Congres~. Our sec~ndf1l'Y comment is that jf the new code j''l 
it is clPUl: ~hf1~ we. are not. .. . . , . t facilit' ec to .estabhsh. th.e nature and charn.eter:' of cOl'l'ectionnl 

Rehf1blhtl1t,lon IS a myth
j 

or as the head of the Cf1hforlllf1 Corr~q J .. 1,es f1S It does. I~ Its proposed form, then It should iucindA 
t.ior,tlll ~ystem said in n,n interview I hon.rd on Sat~1l'df1Y, "Rehabdl' ~ddilslOns ~or esta,,?lislllllg sepf1l'!1te care. and. treutment facilities fol' 
t.tttlOn IS a fant.f1sy." The longer an offender stays 111. pnson, the less is co~s'l fo\ alcohohc~, and for mentally III offenders. Such legisln.tion 
able he is to adjust to society upon his 1'olease. p etc y absent III Ollr present code. As f1l'csult there are f1lmm,t 

- ! 
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no Federal treatment CeJ1tel'S c9.pable of providing adequate care to 
such offenders. As the rate of defendants with addictive problems 
increases, the failure of our institutions to meet their needs becomes 
even more critical. Along these lines, we would point out that a glaring 
Dlnission in existing law is the failure of 18 U.S.C. 4244 to require 
that mentally incompetent offen,ders receive treatment while they a1'l1 
being held in custody-ostensibly until-such timo as they regain their 
competency. Needless to say, they do not often become competent 
'without treatment or for a lasting period of time. I cannot overempha. 
size the urgency of providing psychiatric care for the mentally ill, or 
the need to establish institutions and outpatient centers which cun 
offer treatment, rehabilitation and ongoing assistance to treat both tho 
mentallv ill and the addicted offender. 

I! 
H 
1·1 
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I 
I It is clear that this code reflects much work by the committee and 

by the committee staff. I appreciate both your work, and the oppor­
timity that I haye had to discuss it with you. My purpose in doing so 
has been to review what I percciYe to be problems, and to suggest 
alternatives to particular provisions of the subchapter on imprison. 
ment. 1'1y comments and criticisms have been offered both from a law 
reform perspective, and 011 behalf of my clients-who experience daily 
the impact of these sentencing proyisions. I do not know that we 
will ever learn to preyent crime, but I do know that we can prevent 
some of its worst consequences by using the time we have to re· 
evaluate and revise the sentencing QroYlsions of this bill. Thank you, 

, .. 
~ ~ 
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[The pl'epared testimony of John K. Van de Kamp and Laurie Susun 
Harris follows:] 

1 
TES'rIMONY OF .JOHN K. VAN DE KAMP, FEDERAL PUBLIC DEFENDER, Los ANGELES I 

AND LAURIE SUSAN HARms, DEPUTY FEDERAL PUBLIC DEFENDER . ! 
l\1~r name is .John K. Van de Kmnp. I am the Federal Public Defender in LOl 'I.' 

Angeles. From 1960-1967 I served in the United State~ Attorney's Office in { 
Los Angeles, os United States Attorney and os Chief 0f its Criminal Division, und t 
from 19G7-1969 I served in the Department of .Justice in Washington D.C. where I 
I ultimat.ely served as Director of the Executive Office for United States Attorneys, ' 
With me today is Laurie Harris, for over two years, Deputy Federnl Public Dc· t 
fl'nder in the Los Angl'les office. t 

We are pll'ased to appear today at the SUbcommittee's invitation to testify on f 
behalf of the National Ll'gal Aid and Dofender Association. NLADA is the only I 
national non-profit organization whose primary purpose is to assist in providing .i 
effcctive legal services for the poor, with members including the great majority of ! 
defenders offices, coordinatl'd mlsignl'd counscl systems, and lcgal assistance pro· >\ 
grams in the United States. NLADA hn..'l a vital interest in the work you arc doing, ,. J 
not only because it will shape federal criminal prnctice llnd procedurc in the years, 1 
ahead, 'but because of the substantial impact federnllegislation is likely to have: .1.' 

on State systems. ;, ~ 
The two of us of course have a somewhat ruNe down-to-earth interest in your, 

work, sincc the lives of our clients will be affected by the decisions made in Con· .t 
gress. For these reasons then we huve a keen intercst in your work in developing :1 
tt criminal code that is sound and progressive, and hopc we can be of assistance '! 
to you. . .J 

Understanding that much of the testimony taken to date has dealt WIth such i r 
volutile issues as thc jurisdictional reach of the code, the death penalty, tbe· 
definition of insanity, organized crime and racketerring and national security' 
s~ctions, and other subjects which engender great debute 'Yithin. criminal l~W ;t 
Clrcles, we chose to tum to the broad area of the Code dealmg With sentencmg .~ 
in order to evaluate the proposed sentcncing provisions individuaUy, and as they "f 
relute to the proposed sY~ltem of corrections. We did so because among all the of 
provisions of the Code, the sentencing sections have the most immediate und ~t 
endudng impact on the liyes of our clienti:) and should be analyzed as an integrated, f 
un.t, ,nth"" than on n p'",moo' b,,'" _I 

r 
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~hn:t f?llowS is ol,lr evaluation, section by section, of those provisions of S 1 

dealing WIth sentencmg, and where approprIate a discussion of the reI t' 
tions of S. 14PO. and those proposed by thp- N ational Com~ission on t1~:R f sec­
of Federal Cl'lmlllal Laws. e orm 

CHAPTER 4-SENTENCING 

SUBCHAPTER A-GENERAL PROVISIONS 

I-HI-AUTHORIZED SENTENCES 

(n) We !l;p~rove thc r~quir.ement that findings be made in cvery case in which 
a sentence IS Imposed, smcc It corrects one of the most criticized features of our 
present ~~stem-t.he totu.1 unaccountability of the judicinry for sentenccs im osed 

~eq:urlllg findm~s. Wl.ll rcmove what is presently a fundamental blcick to 
aclllevmg the rehabilttative goals of the sentencinO' process' 

"The absen?~ of any explanation or justificati~n for th~ sentence is amon 
the more famIlIal' and understnnduble sources of bitterness 'm • I .g 

. on Mol' th 't 1 ·.l ong peop e III 
PffflS d' . : 'bl' hted atnt! one wriber 1h0/3 taugl:t that the hope of rehabilitating 
o en ers IS Ig e a Ie onset y t IS l'anklll1g sense of injust'c "1 

(a) S)1ould also inch;de the requiremen~ that "Such findings s\l~iI be suffiCient 
to p~rmlt appellate reVIew of any sentence Imposed." The sufficienc of the court's 
findmgs could b~ assured by the cude's inclusion of certain facl.. 'h' 1 th 
co~rt must conSider at the th!le of imposing sentence. 01" " IC 1 e 
~uch factors should ~e consistent with the presumption that: 
:rhe court shall not Impose a sentence of imprisonment u )on a )er~ 1 

havmg rcgard to the nature and character of the offender anld the 1. ~on utn ess, 
of the offense the co t' t' fi I tl ( CirculUS ,[Lnces . ' ur IS sa IS ec lat a) confinement is neccss'1ry to )l'otect 
~h.e publJc from further criminal activity by the ofl'ender' and/or (b) th h d' 
!~ 1l1.ne~d of treatment and superyisioll which can only be p'rovided' . ~ 0 t~n ell mstltutlOn." 2 111 a couec Ion a 

Appropriate factors for the Court to consider in making this dct . t' 
~hol1ld ~e set forth i~l ~he code. Among the factors listed are those su er~;fd IgJ~ 
~he NatIOnal CommISSIOn 011 Reform of the Federal Criminal Law in

g13{01 ~f 
Its proposed Feder~l C~in;tinal Code,3 and include:' 0 

t (n) tthhe defendant s C!1ll1111al conduct neither caused nor threatened serious harm 
o ana er person or hiS property-
~~ t~e defeJ?danthdid not plan ~r expect that his criminal conduct would Cfl,use 

or ea en S~l'lOuS arm to another persoll or his property; • 
(0) the ,defen,dant acte~ under strong provocation; 

d fd) , thteledwtas substantu~l gl:ounds which, though insufficient to establish a legal 
e ,cnse, er: ,0 excuse or Justify the defendant's conduct. 

\0) the VICtim of th~ defendants'. conduct ind~ced or facilitated its eommi8sion' 
f (f) the defendant has lllade or will make restitution or reparation to th . t' ' 

o hiS conduct for the damage or injury whioh was sustained: '. e VIC Ull 

(g) the defend.a~t h~~ 110 history of prior delinquency or 'criminal activit l' 

~f~~:~~i~-~~~~~~i hfe for a substantial pcriod of time,before the eommi~i~n 
QI) the defendant's ~onduct was the result of circumstances unlikel r to rec~u" 

l1ni~k tlhetcharacte!, history an!i attitudes of the defendant indica£e thlLt he' is 
1 e y 0 COll1nut another C1'lll1e i 

I Frankel; Orlmlnal Sentences' Law 1villiou! Orller (107")' 43 14 Tl 
Court Judge for the Southem Dlstliot of New York trncg~'hO;d' Ie wt~or'falUnlted ~tates District 
teuclnF. powers throughout the lirst part of thl b 'k I . ve,~~~ e ec sot 10 court s present sen· 
~~i:~~~M~;~'~~6M~lvfot~I{~~K~~ ~l r~~ fp,s~dO!:tlnp~~f s~:~~~lrfoJ~~;' tel'~N;I~~l~~:J 1~~::I~1a gl~cl~~c;~gc~¥~ 

I Soe Cornu t § 1 D I ." • u. 
recommendedl~~~ ~Isd~ed,nfra wherein tho Inclusion of a statutory presumption In favor or probntioilis 

c~J!:Js~g~~o~~~ ~~~::fi~dl g~ ~~~~;~~~~~~~i~~\ ~~l~~tJ;~~W;f ~'ifglpa~cr rc~errod to ns tbo Brown 

E~~!r~~:;~\1~~h~I~Op~~~~~f1\~I;n~~~~1;;~\lp'r~~I~~~aI~~~~~fg,~lM~i~Y·ir~'~~?11~~~~~~~1~1~i~,~ 
~~ri!{~~~~~~Yil.f.°~~I~il~~~lt~hlol~;~i:~o2),n~.1~~~~~~ \~~~~~~:\~i8s5?t~it~~~~;W~~i: 
~Q~AdJ~y~~Jd~~~~~~;~1~~~~yd(M~o~~L~o~m'~:fo{t~C:l£g~k~~e~~;~\~ro~~~;ai1fee~t~di~~;,!U~~~~~~~gl~~ 

'l'he Comml' I ' Fill . L. til, 
Its Advisor C; 011 ft,' na <o~~rt is tho result of ucarly three yours of del!bcrntlon by the Comlll!~<!on 

~~~~~A~~~!~]t~~~~~f~t~~g~g;:~t~~~~~~~l~t~~Irl[~Ci~'~:i~pi}J~c\~~l~~~~r~~~~~~gf !i~:~~~f~ 

" 
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(j) the· defendant is likely to respond affl.l'nutth'ely to supervision aild{ol' 
treatment in the community; .: .. . . . . 

(It) the imprisonment of the defendant would entail undue hardship' to. himself 
or his dependents. . . 

1~4-,\2-RESEN'1'ENCE 

As a general proposition, we jpin with the American Bar Association and 
others in opposing the imposition of a. more severe sentence upon recollviction 
of the same offense in o.ny case where the original sentence is set o.side nftc!' 
appeol 01' collatentl o.ttack. The convicted offender's exercise of his· right of appeal 
~hould not be jeopo.rdized by his fear of punishment if his appeal' is succc~sful, 
and his original sentence set· aside.4 

Permitting a harsher sentence upon re~cntel1ce contravenes the Americau 
Bar Association's Minimum Standards for Criminal ,Justice which proyide that: 

"Where a conviction or sentence ho.s been set o.~ide on direct 01' col1o.tpml 
o.ttack, the legislature should prohibit 0. new sentence for the same of:l'cnsc which 
i" more seyerc than the prior sentence less time alreltdy served." 5 

Additiono.liy, the adoption of such legislo.tion is diso.pp~'oyecl by the Fedeml 
Judieio.l Conference.n 

Pursuant to this proposed section, imposition of 0. more severe sentence upon 
reml1nd is o.uthorized in every case where the offender hus been convicted of 
multiple offenses I1nd his conviction "of one or more but not fill of the offen"es 
for which sentence was imposed" is set aside, 

The provision is thus directed against 0. pl1rticular clao:;s of offender-tIlt> (,f­
fender ,,,ho has committed more than one crime. Af!, drafted, it i8 likely to deter 
o.)Jpeo.ls by any prifioner serving 11 concurrent f;entcllce, since, if his conviction 
011 some (but not all) of the offenses is set o.side, upon remand he may begi\'en 
It sentence which would not only materially increl1se the sentence on the count 
f;ustl1ined by the appellate court, but could bB gl'eo.ter than the sentence orig­
inally imposed on all counts for which he WI1S convicted,7 

Iusofar 0.5 this section is an attempted .pl1rtial eodificl1tion of North Cal'olillC! 
y, Pca7'ce, 395 U.S. 711 (1969), its failure to incorporate the due proce~s require­
ments set forth in that decision renders it void, 

We recommend that this section be deleted from the Code. If it is retaiued, 
the proceduro.l protections outlined in Pctlrce should he set forth in full l'ince 
they must be followed whenever a more scn:rc sentence is imposed upon l'C­
:;entence: 

"Duo ProccR!> of Law, requireR that \"indictivene,,~ ngnipst n drfendnnt f'lf 
hnving successfully attacked his first conviction must, pltty no part in the sentence 
he receives after a Hew trial and ... 1.1.150 reqnites that a defendant be freed of 
apprehen;;ion of such It retalio.tory motivntioll on the pmt of the sentencing jllag~, 

"In order to ns~ure that absence of such IV motivation we have coueluded that 
whenever (l. judge imposes a more severe sentence upon defendant after a new trial, 
the reallOllS for his doing so must affirmatively appenr. 

"Tho;!c rensons must be bused upl1n objective information concerning idClltifinble 
conduct on the port of the defendant occurring after the time of the originnl 
:;cntlnlcing proceeding. And the factual dnto. upon which the increased sentence i$ 
bused must be made part of the record, so that thc constitutionnllegitim::lCY of the 
incrensed Rcntence may be fully royiewed on appeal." North Carolina v. Peal'ce, 
,mpra, at 725-726. (r::lee also Cullen v, l(cntllcl:y, 407 U,S. 104; Cha,f,in v, Slllltch­
cumbo, 412 U.S. 17; Blackledge v. PC1'I'Y, No. 72-16GO, U.S. Supreme Court 
(?,1ay 22, 1974) ,) 

1-4-A3-DIS~1UALIFICATION 

(a) The section ns written makes disqualification from office nftN' cOllyjcti(1ll 
diRcr<;!tiollary in all cases, but a furthcr step should be tnken. ConvIction:! ill-

I If he 11II.~ engogod In crlmlnol conduct since his CQlwlctlol1, his shbseqncnt criminal behaVior can clcarly 
be handle(\ throngh the Imposition of sentenco II!. thoso other proceedings. ", 

, Section 3,8 of the Standards Relutill(f to Selltenci,," Allmwti!'es aM Procedures (Appro\'ed Draft, 19G5) • 
• Tho Conference voted ogalnst ony codification 01 the h,IV rclnHng to I'C5clltendng, on tho grounds tiM 

it Is a constitutional question which should be left to the Courls. Ji'diral Judlcicll Conference McclfllU, April, 
W~ . 

1 'rhp, posslbllity that this Is a subtle form of doaling' more harshly with Ijl0 habitual ofIender Is clearly 
raised by the wording of this scctiou, and makes It orguably In violation or th~ Equul Pl'ote.ctiou CllluS~, 
Also note the posslblUty thl\t 111 cases of multiple .afIenses 1\ luor~ sevel'e sClJ,tQ.1CO moy permit Imposition 
of nn extended term or upper range seutence of Impl'isomnent, 

7811 

YOh1ng v:iolations of public trust should presumptiwlv result' . It~· , 
q~\\hficat.JOn from ,office.S Accordingly, Section (a) shouid read' III at 01.10t1C dl~-

A. f~der:ll publ~c servl1nt who is convicted of Ol1e of th ' , 
shall, as P:ll'~ of 111S sente.nce, be disqualified from serving i;le~h~m~ffrt,edl ofI~;n!,e,; 
held atihe tune of the crime charged ... " cw pO~ltHln 

"A federal public servilnt WllO is convicted of any (Jtll ' IT 
any other, federal pOSition, . may, as part of ili~ sc~lti'llce t;~ ~::en~I"f1orl"'ho huld;; 
or a speCified Federal pOSItion or C,l,te or' of osi' , . ISq~!.1 I!('~ from anr 
excess?f the nut!lOrize~ tel'm of impris!rll1ient f~r ':;~cl~~tior ,S,ucl~ Phenod, not in 
determIne to be ~n th~ mterest of justice," , ense, Uti t (l court may 

(1)) In COllllectlOnWith the disqualification of f1. 1'1'1"1 '1 '. 
or ugent of an organization, or It memllt'~ of ali- ~'( n W 10 ~8,lln ex?cnti\,C' officrl' 
that the clC'rk of the court be directed to notif ~d1C~ ]lrOfcs~.lOn, 11 e rC'~'on~nl('1HI 
agcncy of .the defendant'B cOl1viction at the ti~ t t ,tJ~prop!1ILte nrg:lmzntlOll or 
shall !he!t have the discretiOll to take whate\"{,l~eac~~/; ~~I~encc~ ,::;uch a~tJn("y 

te) I'hls pnl'llgral~h .Sh,Ollld he reviscd so that di~qunlifi:;~tio~elg~. d' ~~l~r~II·~]lrlfitl'.u 
men~('s 011 the day It IS Imposed only in connect' ) ,'I ,~].',\ Jl Ity COlll­
publIC 5ervnnt, so that nny term (If dis ll'llificn./ n "It:. the sentell~e of n federul 
imposed pursuant to (b) shall begin ll'tC!u. 'time' fil~:'dOt ?t~f.:l·Jrofesl",lOl~al H:mctillll 

Paragrnph (c) in giving t.he court the owC'r' ~y Ie ISqtHl lfymg agency. 
qualification" at o.ny time after the senience" to, ~I~.charge (l. persOIl from dii'­
cxerche its di::;cretion whon the dh:;qU'lJiflclltiol1 cr~'t?~:(·s tG\e Cou~·tl thlc POW('l' to 
tnti~n of the offender. We suppo;t tl~is. . , ~t; pro em" Wit I t 1(' rtlhallili-

\\e approve (d) and (0) which require thrrt - d" IT' 
section be. "rensonably r~lated to the ch~\l:ae~n3 /~tah)~ ItYfrlll~p(lSed nll?er tlli,; 
defendant IS conyictcd." roe 0 ense for wl11eh tIl(' 

By enumerating specific crime" tl ." . 
disqualification of It feder'll ubli~ S:l?y~lonvlCtlOn (.f '~'l;lch shall l'NHllt in thp 
the crime char~ed, Congre;s l~\s exp;'essdd tlt.!~~i~~\. ~hl:Ot~lyOl:. Itl~ld at the tin~e uf 
should cause dJ:lUbility, :; <l comic lOn of these C1'II11(';; 

A list (If specific cI'imes sl10uld be wr'tt 't I '. 
wpich shall r('slllt in autom~tie di:;qualifi~a[i~;.llS~IC}lll,::; re~t,l?l: thp ,ronyiclion. nf 
3il01 of the Brown Commission Code and it nl d'" ,1 IS IS set, foIth 111 l:iectlOll 

(C!) Trnn'l d' r' Ie U ('S, . .:C' S Jll an Crltl1eS al ('ctll1O' natiollal ;'MUl'I'(,­
(b) Br bcr • d tl.· e '''~,. 

public officbls,an 0 leI' crlmes of unlaWful influence upon public ntruil'.' and upon 

(e) Unlawful acts under color of In,,' 
(d) Embezzlement or fraud. ,. 
All of these offenses nrc ~e" d ' 

trust held bv t.he d;frndant !11~0!~I?~n . are ,~Il'0('t1y relate~ either to position;: of 
the b:t~ic intcrrritv l'('quirnd of' any CI;~l~t. of ,IllS fCf"l'nl publIc servant statu"" 0.' to 

When a. cl'i'ffie'if:; not n~llOl1O' tl ' . ,~on m l'ue 1 status. 
cr~iol1nry pow(,l' of disqunlifi~lti~~;C enumcrutcd, the court w(lulel have the di,.:-

"\.' d14fiOO,~as no compo.rnble f1entcllcing provii'ion. 
1 .e 111ltlOIl of "federnl puhlie' , t" 1 ·ld 

:J.\'oid confusion us to '~hon the R~:\an f; l~U , nbC) he added to this section to 
9onstitu~i?nnl limitations we rec~~~;\~n:1~~~I~ntl.[~rde .ff\Ppl~cable, Because of thc 
III a pO~ltlOn for ,'1 '1 'l'fi . a Ill; C 1111tlOll not npply to those 
or procc'dllres for ~'e~~~,1Y~:'e ~;~~~~~1b~~Pb~-'~~~1ICo~!~n~fi~~~7~ to length of tCl';ll 

40-43i-7(\ __ 10 

-r 
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This section raises a number of policy question!> which need to be met al1ew: 

f 
'\ 

! 
I 
) 

Fir;;;t: It make$ forfl'itul'o mandatory in all cases. Although the section is 
apparently intended to be, applied as a sanction against a criminal defendant, it. 
can and must hurt innocent third parties whose property is used by a defl:'ndant. 
in pursuance of his criminal activity. The Supreme Court in Calero-Toledo v. 
Pear80n Yacht Leasing Co., No. 73-157, :May 15, 1974, recently upheld the 
constitutionability of 11. Puerto Rican forfeiture statute against the claim of un 
"innocent" third party and discussed the purposes behind the statutes: 

"Forfeit\lrl:'S of conv('yanc('s that have heen used-and lIlay be used again-in 
yiolntiofl of the narcotics l::1.ws fostcrs the purposes served by the underlyina 
criminal statutes, both by preventing further illicit use of the conv~yance and 
impo~ing in economic pennlty, thereby xendel'ing illegal behavior unprofitable." 
(citntions omitted). 

'j 
I 

I 
I 
I "To the extent that fluch forfeiture provisions are applied to lessors, hailors, 

or s('curcd creditors who are innocent of any wrongdoing confiscation may huyc 
tlw dcsirablc effect of illdusirig them to exercise greater care in transferrinp; po~. 
p014H('~~ion of t.Ileir proptpl't~,. CJ. Unt'/ed Slates v. One 1936 Model Ford Coach, 
307 U.S. 219, 238-241 (1939) (Douglas.r. dissenting)." 

~ I 
1 
! In upholding the constitutionnlity of this particular statute, the Court in 

Calero-Toledo took note of 26 U.S. C. § 7302, a bookmaking forfeiture proviSion 
aimed at imposing n penu,lty onl)' upon those who were "significantly ilwolved 
in n. criminal enterpritie" which led to the Court to hold that "innocents" had 
standing to soek remission ('ven though the property Inight have been used i1l('gnlly. 
Uniterl Slates v. U.S. Coin and Currency, 401 c.H. 71;j (1971). 

!il 
I 

Second: The propo,;ed section fails to provide notice or a hearing prior to the 
seizure of property. 

I 
I In e\'alunting the lI~e of criminal forfeiture in the sentcncing process, the fol. 

lowing o])s('l'vations n1'e olTe1'Nl: 
As a sanction it should fit within g('nel'al f'entellcing philosophy, but b('fnre itis 

ufled, con~ideratioll t'hould he given to thc crime and to the offend('r. Criminal 
forfeiture should be ayailahle and authorized to ns~h;t in making reparations til 
a crime \'ictim or to the stnt(', or when it will deprive the offender of the pecuniar)' 
gain fl'pm the offen~e. It Rhould also be uclcd when the Court finds that it will 
doter the offender fro111 furth('r offense:>. 

There [Ire n. number of ::ituations where forfeiture runs counter to publie policy: 
for examnle, where it mu~' depriYe (til off(~nd('r of his 111('a115 of income, e.y. n 
printer of his printing prt's~, or of his ncce~s (his automobile) to gainful employ· 
ment. Indeed, forfeitures in certain cil'CUm"tnl1ce~ may work squarely against 
individual rehabilitation. 

I 

I 
t 
I 

'Vo t1wreforc urge thtlt criminal forfeiture be discretionary and that in Porn· 
graph (a) "may" be t'ub~titllted for "shall". 

J 
" 1 

FnrtIH'l'more, becau!4e sentencing is aimed at a particular offender, we recam· 
m('nd thnt criminal forfeiture be limitcd to the jlroperty of th(l,t particular defen­
dant. This would not eliminate the ~cizure and forfeiture of property belonging 
to third partit'R, since it would be expected that civil in rem sanctions slloh 1IS tllO'c 
discusspd in Cal/Jro~Toleclo would still be in existence. It is also hoped that these 
wilt he reevn.luated as n. group in the ncnr future. 

Bv proceeding in the manner .suggested, the government must maintnin its 
bunien of proof by establishing in a judicial proceeding that thc property is for· 
feitnblc, that the sanction is appropriate, and that it is used against a culpnblc 
party. 

Section 3631 of S. 1400 is similar to the S. 1 proposal, and suffers gen('rnUy from 
the same defects. 

I 
I 
i 
[ 

ul 

1 
l-,I-:\5-JOINT SENTENCES I 

1-·1-A5(0.) provides that an offender who commits more than one offense, ond .' I 
if( c01wicted for morc thnn one offense "prior to the imposition of any sentence I 
for any of such offen~es," :;;ha11 be sentenced to n. joint sentence. .~ 

Ip its entirety this section reads: I 
"(a) G('nernl-An offender eonvieted at one time of luore than one offense or 

at different times of one or more offenses all of which were committed prior to .. , 
the imposition of any sentence for any of such olfen:>es shall be sentenc('d to a ; , 
joint sentence." , ';'f 

In its pre:;(:llt forlll it is It poorly worded, unnecessary l'('stn.tement of the court; 
eXisting authority to imp(l~c a joint s011tence under the circumstances recited. II l 

11 If the Intcnt Is to permit sentonclng lJr nslnglalu(lgc In cnses whore the derendant has bc~n convktedd I 
olIenscs In more thun one court or thnt s'unto district, this Intention Is not made clem' by tho proposcdll'ordlng, ;, ..• 
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. Pur;.;uant to pal'!\grnp!l (b), the maximum tern f' '. . 
unposed pursuant to a Joint sentence "shall not \0. In~)rl~onment whIch lllay be 
of ~he total term~ that nrc authorized for each of th~ee ff seve_n,~Y-five pel' centum 

I nrngraph (c) Imposes thhl Hame limitation of ".0 enses. 
tntal of the fines authorized for each olfemle" .se\ cnty~five per cE'ntum of the 
~ent()nced to pay a fine. ' . In cases whcre the otr('nder is 

Thill Rection if! the proper place for the code t k 
the impoRition of consecutive sentcnce~ Th 1'e 0 ta 'e a J:osition with regard to 
arCl. which must be nddrcs~ed- . . e arc two pilrtlCular problcms in this 

(1) the imposition of cOlls('cutive f(entencps yj tJ 
as a "ioI:t~ion o~ 1,1101'0 t.hnn one stnt~ te; and' , lcrc 'Ie snme conduct ii'l chnrged 

(2) the lml~osltlOn. of cousecuti\·c sentences in O'encral 
By lleglectm~ to Imposc mlj" restriction.- tl ." . 

tlw code has fUlled to addres; one of the ~ O~,t 1~ u:,c of consecuttve srntence~ 
jndicial sentencing. " m s g Imng problems in the area of 

The use of consecu~i\'c f;entence~ in casel> wher t ff' . 
thnn one statutory VIOlation. aU committed thr; ~!1 0 ~!1d~r IS clrarged .W1!h nlOr(' 
fill' Y0nrs becn the :mhjeet of critical cO!l1lnent~'" d a smg e act 01' OllllH:nou, hns 
eXllmple of its potentinl for nbuse is Gore v [' 'I~St n tarHet ~{)r I'rfol'ml'rs. An 
which the defendnnt WUK cllln-ictcd in f d : 1 J/J.l e a~e8, 3a7 CR. a36 (1958), in 
rJifIcl'!'nt federal statut!'s by it siurrle suI; Oil~'ll?~~t~'t ,of SIX counts of violnting thrpc 
Ire was .~entenced af; though he 1~t1d' CO~111litted IC~ o~ ('~c~ of t~\·() d!fl'el'cnt dHy,~. 
gl\'en thr('e consecutive s('ntences for a single Cri~li~71t?p.lr,tte \'lolntwll!'l and was 
, Commentators have nd\'oclltec! re801\'in thO . ,ct .. 

elthrr through provi"ions in the code' whi jg d IS problem 1Jl on(' of two wa ,'H­
permitting conviction of more th·\U one o~~n ~:nb 1~cn~I'~~d"'d(?r through pro\'h'ions 
C()~\~c~tltive sentence~ thcrefor. ' , I:i, U or )1 ltlg thc imposition of 

rhls latter approach is rccommend d d ld 
provision that: e an COli be adopted bJ' inc::lusion of a 

."t::cparo;to sentence:.; of commitment im ~ 
Cl'lmC8 com;tituting a sirJO'le cl'imin'll episoJeo, Itd lIn a defendant for two or IllOr(' 

As to impo~ition of c~nsccutiv~ sentenc ~ ~ l:un c()ncurrenq~r.·' 1.) . 

pl'obl~m of judiCial abuse of discretion . 'd~,!Il gene.rnl, ~here 11:1 t:~c very r('al 
sufficlCnt to limit the maximum term o[n ~l .:ung consecutive sentellC(,S. It i~ not 
~rlTIllcss the maximum is significantl.y 10",~el~tl1~~all~11tlY hfl cU.~l1lila~ivdj-: impo:;ed, 

10 proposed aggregate maximum term of ll( ~ au l<l}lzed III thiS ::;ection. 
of th~ total of terms that arc authorized for en);h Ill?I

t
i th~p seyt>nt)'-fivc centum 

occaBlOn be used to ju;;tify the imposition of 0 ... 1e 1(11 ens('~', can and will on 
bClltcnces. •. lL '11 tua Y ('ndle's8 cUlllulation of 

Ad~ption of t.his maximum term ',,' . ,,', .' • 
I'edllclllg disparity of l'Cut(,l1ces ~l111~con,"l~te!lt '11th th(' Code':; ;;tated goal of 
cln~sifying offenses, and is cont'l~r'; to ~y~"t.antlally r(>d~ce the ('ffectiv('ness of 
'~'hlCh have recently cOllHidcrcd thd que ~t' li3c~tl~lel\?atJ!HlS.of all oth('1' groupti 
tallied use of "overehal'O'ing " S 1011. J: OlCover, It WIll prolllote the COll-

For these reason.~ we ~'ec(;mmt'llcl d t· r . . 
conCllrr()nt sentenc~s in crimes gr(Jw~n~Po~~n (; tl proVISIOn which both man dale,; 
other cases creates a rcbuttahle r' " () . 1(' :lame !lct or ombsion, and ill 
making it clear tlmt cOI1Hccutive ,,I~n~~ulllPtlOll ~n ha\'or of COIlCtltl'Pllt sentl'nc('~ 
~!lilHc~d" ~fi'tlcI,t proyision t;h~uld he impl(.~~~;~ead·byo re eq i!l~pOSetdh only in exception~l 
u e ndlllgs III any case whe ' " Ulung e Court to lllnke de-

gomm,issionlS provisions on joi~~ :e~~~~~~i~ltihe ~elbtence is ordered.!! The Brown 
°Al11ell, and w0l!ld be a gooe! model for thi~ se~~io ~~n approved by the Judicial 

n equally vahd approach is taken: S 1400 §23 n. 
a statutory presumption a ainst ill.. 03, where the Code both creates 
thlc lUaximum term which gmay b~or!ecutlvde sentences, 11,n4 ~ore tightly l'estrict.R 
fo lows: pose pursuant to a Jomt sentence. It is ItR 

"§ 41308 0 
,,"'() r' onc~~rent and COllseclllz've Terms of bnpl'tson1llent 

a mposltlOn of Multiple Sent f I . 
sentences of imprisonment aro Iml) ',dnces 0 .. mprmollmcnt.-\Vh('ll multiple 

12 S o~c on a per:;oll at the Same time or when n 
I i~!lon 22, Model Sentonclng Act N . Y 'k 1 . I' 
o~nw" ,0.2.1(2) which forbids consecuUv~ s~~tenOlc 105"lIlso adopted this appronch: SC~ e,y. NY Rev P~n 
1U~~~W~llgl~~;nP~Ftlr~ o~~c~o: ~:,?mISSIOll \\;hic~ f~i it~~11 ~~;~?f~l~~al~~~ cgf~h~l~a~I~~o~ga ~f~~~~~C! 

'rho American Bnr Assoclntlon R ~ t th 
g&~C1UcJCd thnt the lise of cOlllulnt[vo !J~fnl~lim Ct i\fO(\cl Penol COdo, nnd the Brown Commission hava 

uryfrll: l~~~~i~fn~I1~1' n crpl1c cgmmtltcd Whngl~h~J~W~li~l~Jll~ll~og;'I~~~l~l~e~~llcxo~ases thoro ihe second 
tC\\U~~~1~~l~1 of tho so6W~n( o~OjofKr~~~l~~l~~~i. 1-1 Al In thtlt It mandates findings Whlc~p~;:w{~griYo~I~t~~ 

~ ,ConcW1'ont und COllSeClltlvo 'forms of Imprisonment. 
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tC'rm of imprisonment as impo!'led on 0, person who is already subject to all undis­
ehm'ged t('rm of imprisonment, the sentences run concurrently unless the court 
orders that the sentences nre to run consecut.ively if having regard to the nttture 
anel circumstances of the offen~e and the history and characteristics of the de­
fendant, it is of the opinion that such a tC'rm is warranted. Multiple senteurc'! 
ordered to run consecutively shall be treated as a single, aggregate term 
of impt'igonment. 

"(b) Aggrl'gate Limit Where a Felony Is Il1\·(llved. The aggregate maximum 
and lllinimum term~ of imprisonment to which :1 dl'f(,llcian t may be t'len tenced ma\' 
Hot exc('('d ;;uch terlnH us are (\,uthoriz()d by section 2aOl for n felony one grade 
higher than the most l"erious fdonr for which he \l'lIS found guilty. 

"(c) Aggr!'gatc Limit for l\'!isdt'meanors nnd Infractions-The aggregate maxi­
m1lm term of imprhlOnment to whIch a defendant may be Hentenced, whell found 
guilty (lflly of misdemeanors or infraction,;, m!t~' not exceed one year, except 
that a. dt'fondant found guilty of two or mow ('Ins:> A misdememlO!'S l1H~~' be 
l'('nt!'llced to an aggregate maximum term of impri:<ol1mcnt not exceeding thnt 
authorized by section 2301 for a Class E felony." 

IIO\\'('vcr, S. 1400 also exhibits the J<!lmo failing" aR 1-4-A5 in thnt it fai1~ to 
distingui~h between sepamtC' crimes gro'\ing out of the same act or omb~ioJl, 
and those crim<:s growing out of unrelated act~, and ~hould be amended us di,­
cU';'1ed 811pm. 

We would also TecommC'nd thnt this section uc retitlC'd "ConcurrC'nt and 
COJ1!'ccuth'e Seutences" since the present heading of "Joint Sentences" iH am­
biguous I1.nd inapPl'opriate. IO 

SUI3CHAl'l'Im n-IMPRIsoxMI:X'l.' 

1--i132-SbNl'ENCE OF U!PRISO!'\lImNT 

Th{' m!~ximum Rentence lengths propo~cd in S. 1 and S. 1400 arC' longer than those 
prp]Jo"('d in any othC'r recont lioncll code r(~\'ision, model legislation 01' sentencing 
studil':'!, and are contrary to the report's and l'ecommondations of all major tm'k 
fo1'cC' !'tndies of 8Nltencing and cnrrectiol1f;.l Becau~e of the importnnce of the;;\:. 
:'\tudiC':'\, and the conRistPTWY of their fIndings and conclul'ions, it is Ollr l'C'COlll­
llIl'llch.tion tlULt COllgreSf\ adopt thdr JlroJl(J~tlls as to the maximum length of 
~('IltL'nC(~s. Those l'C'port:; wO'£:' c{)l1lll1h:~iOll('d by the Congl'C'ss to nid in the l'C'form 
of tIl(' federal criminal Inw. Their Jindlng" nrc de:-<igned to promote that reform 
.md ;1hould bo il1lplemcntcc1. 

Accordingly, we l'ecommcnd thnt the mnximum term of imprisonment au­
thr,rized for any felony offcllses-('xccllt violent crimes-be five years. 

This position was most recently taken by the National Advisory Commj;;~ioll 
Ull Criminal JWltice Standards and Goals. 

The COllllnission conclUded that no prison S(,lltence should exceed five :r!'nT~, 
ulll~~,; the of1:'ender is a murdercr, professional t'riminnl, or persistent dang!'l'ous 
offender. '1'he Commission further Hpecifieally recommended that courts impo~e 
]lI'L~on sentcmces only as a htst resort-and only after considering all other ayail­
able nlternative,;.2 

The ABA Report on Sentencing Alternath-es and Procedures has 0,150 concluded 
tho,t: 

"The authorized sentence for lo'flt't felonies should ue in the five year rnng~ 
Huch a sentence is adequnte for tho V!t8t majoritr of offenders who will be process~d 
through the system." a 

Apart from the fa('t thnt sentenceR mllong as those proposed in S. 1 nnrl 8.1400 
!1('rve no li:11Owl1l'ehab11itative goal, the)T provide an open invitation for the unequul 
tl'!'atment of similarly sit'tmced offenders. The possible range of sentence (e.g. 
O~20 years for Class A felony) is so great thnt without providing any critoriu for 
10clLt.ing an oiIender withi71 a particular ran~c, each judge will do so on his own, 
11I1d the results will be just as inconsistent and indefenSibly disparate as under the 
present system. 

lG And II very poor pun, whother Intended or not. 
t Se~. for mmmple, Oregon Rov. Cr/m. Code § U (propo~cd lIna! dralt, 1070); thnll{odc! Sentencing Act, 

§ S, wblch nuthoriz()S ImpOsition of 1I1().yenr sentenco only for 7 speclfie!1 "ntrocions"crllllcs; ABA Santone' 
hlp, Altcrnllt\vcs nnd Procedures; Tnsk Forca l'"j~!)rt: Corrections, 81L1JTU Chnpter 5. 

2 NlItionll! Advisory CommiSSion on Criminlll Justico Standards and Goals, Tnsk Force Report Correc· 
tions (1073). Tim Tnsk Force, hrn(led by Lho lIon •. Joe Fmzicr Brown lind lunded by 11 $2.3 million grunl 
from tho Law El1lorcemont Assistance A(lminlstrntlon published Its lIndings lost year. Tllis ReperLl! 
hrreinnlter rererred to ns Tho Tnsk Force RU!lort Corrections. 

3 ABA R~port, Comment ilL 61 (1003). 

:1 
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1-4Dl(C)-MlNIMmI '1'Em[ 

We approve the ('limination of any minimum tt'rUl requirement as provided 
hel'ein,13 

At the pr(,f:ent tim(', all offend('rs ll1URt fi!'l'\'e a minhnUlll term of one-third of 
tIlt' ::;entenc(' jrnpoR(~d b('fore they becom!' eligibl(\ for parol('. This minimum tel'lll 
is SllRpC'nd('d onl)" if th(' court affirmatively ordpl's st'nt!'nco imposed pursuant to 
18 U.::l.C. § 4208 (a) (2), which ullom; rC'view of th!' otY!'nd!'r at any time. 

Howev('l', as druft('d, BI(e), thiJ.;\\'ill not shorten the time served prior to 
parole revit·\\' unle~s it is accomlmnied hy !t provision which fixes the time at 
which til(' offender mu;;t initially h!' conlliderpd for release. rrhi:> time IH'riud 
l"hould be th6 same a;; that ~p!'cificd ill Chapter 12F(::l), Pttrole Eligibility. For this 
rC'a~on, our rl'oonllnmdation;; as to ('ligibility are sC't forth pursuant to thnt 
s(;ction, 

AssUlning argttendo that a dh;cr('tiollflr~' minimum t!'rm requirement i~ re­
tnined for th(' court 1.0 u~e in certain limited in~tnnc{ls, this parflgraph is tuo 
hroad to udt'qunt('\r prot!'ct tho offend('r, 

It permit,.; imposition of It minimum term when thp court "hltving dup l'!'gnl'd 
to th!' nature' und circum~tnncP" of tho ofYen~(', nnd the hiHtol'Y, chnractpl' lind 
condition of the off!'nder, i" of the opinion thnt Ruch It t('rm if; required j)('cn\l~r 
of (,:I:('('ptional f('ntun's such as thosE' which wnrmnt illlJl()~ition of n term in tht' 
llPIlC'1' l'11l1!,!t'." HU\y('\,el', it inc1udp:; no "trmdnrdt; by which this determination 
~hnn )](' lllad(', 

Although it mn~' he true 1.llnt in cC'l'tnin cn~es impo~iti!ln of a minimum term 
i'-1 thought llt'Cc:;snl'Y to aRsllttgt. eommllllity fpar of t1lP !'nrl~' relC'nse of dang!'l'oU~ 
{)ff('nd(>l'~, tllP impo~ition of any minimum te'rm should not be pcrlllitt('d unlN 
it i~ jlHtifit'd by findings m!tde by t he court at tIl<' time of sputencing. Additiollnll,l', 
no minimum t('l'111 shOUld h(' authorized in tho ubsence llf a \lO-day study !lnd 
IJ!'P;(Pllt<'n('t'inYetltiglttion.H 

1",J1l2-rl'Plm-HANm: lMPlUSON:.mN'l' Fon DANGEltOUS SPECIAL OFFENDlms 

~('lJnrat('I~' clll"l:'if~'illg "dang!'rous ~pccitll oU'cnd!'!';;" ha,.; been severly criticized, 
and iH, at be~t, n du biollS proee!l",") 

However, :t~snming (O'U!lCl!Clo thut such cl(lssifir,~tion i:; approved, tll('rp i~ ll" 
renson n.nd no justificntion for its adoption unlpHK tht' tpl'm of lower-range ,('no 
tl'llC!'~ is t'hnrpiy reduced-Ilo that tlwre is a dt'llllonHtrahle need. fOl' legishttion 
pl'oviding more ;;eVt'rc p('nflltit'~ for the dangerou" offt'ucier. 

At'sul1ling inter alia thut thi., will be the CtulC, we disapprove of this sectiun as 
writtell f0r til(' following r!'lI~m)H: . 

1. The definition of "dangerous" set forth in Sl1b~(lction (b) (1) j1('rmitR the 
COUl't to find thnt ttn offend('r i~ dnngerous "If a pl'riod of confinement long('l' thnn 
thnt otherwi!>t, pro\'ided is required for protection of the plllllic." 

:No Htandnrd<l or criteria are provided for making thifl determination, Without 
,",uell stnndnrdH, nny judicial attempt to apply this definititln will be nothing more 
t hUll Illl exercise in tautology. 

Any code with extended term punishment lllllRt contnin strictly drawn guide· 
linrH fot' dptermining dnngel'OmmN;~. Adoption of extended sentences without 

\ 1.hese guid('lines would be irl'esponsible in the extreme. At (\, minimum, the guide­
lines f:'hould include the f:tntutory requirementR t.hat the erime for which the' 
offender is being sentenced is n f;('riolls fdony which endnngered the life or suMy 
of !tnotht'r. It ~hould additionally be required that tln independenti diagnostic 
annlysiH prej.lnred prior to bentencing sho\\'1 [beyond t1rensonable doubt] that tl!c 
offend('l' pOR8e!lSeS n. propensity for violet crime. ID Perhnps the best model for thli 
logi~lation iR the proposed Oregon Criminal Code which provides that the net 
for which tho offender is lm\'ing his term extended must be either a seriotU~ felon), 
(Class A) 0)' 0\1(' in which the actor seriously endangered tbe life or sufety of 
another, In the lutter case, the offender must have been previously convictcd of n 
felony, In either instance, there must be a finding bnsed on a 90-day evnlulIti\'c 
studYI that the offender is suffering from (l, severo per:;onality disorder and dis· 

I, 'l'ho eficots 01 this provision 'wm he discussed !lS part 01 the Comment to Subchllptcr F-PllI'olej In/ra, 
II Soc § 3201, Brown Commission ('0(\0. 
1& S, Bullock, PSllcldatru and the Dllmlllws ~r Crime, 313 (1967); Murrnh, "The Dnngerous OfYotH\or Uyrtdk~r 

lh~ M()d~J Sentene n~ Act", 32 Fod, Prob. 3, 7 (.Tuno 100S); Repol'tolth~Assoelationoltho Bnr or Now or, , 
IG Sel', r,g, OI'C, Rc\', Crlm, Code §Sli (1070). Model Ponnl Colle §7.03(1) (2) Ofllclnl Dl'Ult, 1962, ' 

J 
: { 
"r 
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plays n propensity towurds e!'iminal activih·. ThiR 'h 
upon those fuctors which indicate that in the r)ast the oW)p~rn.cl ~~us concentrnt!'s 
person,. !tnd thnt ~e i:, likel~ to continue us SUCh.17 '£.II e1 IUS een a dungt'rollS 

2. 'Ihc cntegol'les m Wl11Ch the designation" ']1(' 'I ff d " 
unjustifiably extend existing law to dnses where ~o CIIl dO fell 1'1' ;llay be 111l~c1e 
hns been shown as follows: n!'e 01' !tny such exten:;lOll 

(2)(i) extends the designation "d'lngeroU~ spC'c' I If d " 
thc defend!tnt has two prior felony ~Ollvicti~n~ u ltd 10 C'y el' ,to ~ases wl1!'l'e 
SUn\lt to f1;ny one of those convictious-witho~', '~ .1ltR le?ll, Ul?-I)l'jsoned I?lll'~ 
dUl'l~I~ whIch tho~{' conv,ict~?n~~llust have occm;fc1:ICl11g an~ hnllt Oil tht· tUlle 

Pre~ent law, 18 U,S.C, § 35 Ii) does include" I r.]' '.' .. 
the most recent conviction have ~ccurred within"~~c1 " ,lnri'~atJon,,,re':lull'.mg ,t,hat 
of the Brown Commission Code nlso includ ' . pns t~ (' ye~us: SeetHln d202 
minimum, S. 1 should contuin the e~i;;r:ilg sti~;u~~qh :Jtlilmy lmut, At u blll'(> 
havo elnpsrd between the last fdoni; ~(;~1Vic'tioll ~nd/lll. t\a; dCSt thnn ~vr yeul'.~ 
on purole, or ot.!1e1'\\'ise from eOllfineinent ,or l~ e endant s releu:<e 

(2) (ii) provides that where the felon v i~ 0 't d " 
criminll~ con?uct, in which the offender ;n;n1r~~~~~c" !~~, p~r\ of a P,!lttpl:n <:f 
the dp,~lgll.l~tlOn may be made. SPC'Cilll skill i~ I fl ,l'deln, .s {J I qr e~pertl"'!', ' 
knowledge" nnd/or "munual dt':l:terity " This d('fini~ ~ 11l~ f a\ mcbludmg 'unu~\lnl 
be strickt'll from the code. If duacted' it w; Id lell? IS :11' 00 road .and s.1lOuld 
aJl)' cn~(' wp.el'e any offen~e was acc~m )lh'\~~d p~rnl1t ~l~e (If the deslgnatlOll in 
(If t}IC,:,elutlve l'!'riou~n~lls of the offense lits!'lf. b~ u pLmn!'d scheme r('gurdle~s 

(~) (lll) ('xtend~ eXlstmg law to include the off, d 1 t 
m<;):lt!11 ~(]nditicm," which manifest:; itsclf in "nger ! ~ ,.I'~', \\' 10 d has,,an 'abnormul 

11118 IS one of t.he mo~t primitiv " .. h ,<>:c. ~IH con uct , 
potential for misll"!', Tlwre is absoIU~t,I?:~~(~l~ll? t< ,I~l tho code_and hns the llln~t 
that tlggl'c~sio!l i-; the Pl'Od;lCt of 'm i1.1bn;~?1~e~I~\ ftc ~\lJtPtrt 1 0dl: ~ven sug'g!'stillg 
there is a Rignificant cUl'1'ehtion l;!'tw~en '" '!l(,ll n con Ibon, Of cour,.;(', 
conduct l including aggl't'''Hiv~ bella viol'. Il~~~,~~l.t,a\ltl.lll!'SS ;l1lq cc~tain ubpJ'l'ttl1t 
fOI; the po"'it~(}:l ndvanCl'd in thi,:; paragraph: e ~l, 1\:s ellnclU,~lOn lS not SUl>POl't 

rhe lIlVllhdlty of the eate"orizution' d I 
this sl'ction imV'ossiblt, "'inee tllele is no P:.l1p o:",!' I~n t('s, thl' admini"tmtion of 
Ilggre>!sioll may b(~ th~" product c' f' jItcr1(t, 1"l11Ch !'Xl~t," to det!'rmillC' ",11('11 
it i$ ,mcrely IIl1ti->'ucial behnvior ~r .l1, a ?l~(l1'tntl ;ll!>l!tal. ('on,dition-and \\'h(,11 
lllurgmni !ldj~lstn,lCllt to society. t lC le,nllt of .11l 'llltl-~Oc1!ll P(,l'ilOllttlity, OJ' 

oincar~cmho,n 18 not fi solution to the problp11l pf the mPlltnll ' 
(~1)1~~)' nndlsh(~uld I~Ot be. treated as a 801utiol1 In' this ·code J ill or ill~nll!' 
~ 1\ nut 10l'lze;; Illlposltlon of nn extt' d d i ' . 

offender "uHcd a firearm or other' d .'. "n.:, !'1'l!1 l,n an;- Oil;;!' when' the 
rUllJling awuy from the oifense. cstructl\ c dencc whlle committing 01' 

'Ihe Code already authoriz('s higl' . I 
with n gun b)' plaCing them'in thell I

. wu:t~ 1~1~nt. for tho~t~ offen~es e0l1l111iltC'd 
ullnece~snry to extend the desi rtHtti~~ 1('t; c.:te~ory of offeJ!~e (Class A). It i~ 
term for the:;e offenses. Unl!'~s t~e .. ' to prtHde all nddltlUnnl Upper-range 
defents the purpoae of luci~ " m.lxl,lJlUm ~rwer-ranp;e,tC'rms are reducc'd, it 
sopnmtel:y- designate the~ specftllgo~}~lld~cns~s 11l the 111ghest category t() ubo 

(2) (v) I~ a j'estutement of 18 USC § l' 9 ~nses. 
when the felon v was committed i~ f . th 3v7t> anfl nuthorizes special treatl11!'llt 
or n~or() p('rsOJ1S, nnd the defend'\ntUllad·r~llc~ ~. ircollSP11'l'!lCIY involving thrpe 
applies § 3575 by makin 't, l~ hI < ,c n.lO mg 1'0 e. -lowever, it mi,,­
was enacted ns part ~f th~ On a1?g !CaC ~ to COnSpll'(lCieS in general, I;lince § 3575 
pprposc of c()ntr~llin or ,,1111 u~ rune ont1:01 Act ,of 1970, with the eXI)J'pss 
dId not reach Its ingclllSl$onlU~edtlcll1ne cases wInch ordmury eriminnllegi<htion 
leg' I t" 1 n III 1e new code ref\('ct' co t' d d' "fi' !S !l.we concern with eliminatin 1- t.. :; n, lIlue an Justllnble 
nctlvltIes which cross state lines b~trt;ttc ,e eedl.n g, .gnmblmg, a,ld other illeg!!l 
prevent its being a1;']' d t l' I S wor mg l~ not sufficiently specific to 
narrOwed so that it fa l::lire~t:d1~oit ~ny Cljminal conl"pirllcy cuse, it'should be 
nnd does not beco111e n t t t f 11 Y Owar s ,so-~ulled "organized crime" Cl1ses, 

All alternative to l' ,s . a u e 0 g~neral npphca.tlOn. . 
!\ narrowly defined ow~~~ng/ubseetlo.n d(2) (~) (v) in this WILY would he to provide 
_ e or orgal11ze enme conduct, graded at the Class A 
17Comm /.... . 

en , .,.ntenelng, 19 UOLA L. Rev. 526, at 544 (1972). 
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or B frlonv level, according to the number of persons involvea in the criminal 
elltNpri~e:This would be ttll alternative method for uttempting to punish leaders 
of org!tlli7.cd crime and would not require the extension of the speCial offender 
category to lnclude them. ' . . 
. BubsectiOl). (e) atate\) tl~l1t (lin support. of .findings under aJ,lbsec~ion (b)(2)(ii) 
It may be shown tho.t the o.!E'nder has had JJl hlH own name or undc-r IllS own control 
income or property not expiaill('rl as derived from a source other than criminal 
oonduot." Initin.lly, it should hI) not,l.'d th(l,t t"here i:s no provision requiring that 
any "findings" l)e made, or estallli~hil,lp; any procedure for making such findil\g~, 
Becondl~', as wmded, this p(tmgl'aph mo.y conflict with the requircm(]Ilts of the 
!'ifth Au,tendmellt, since the defond!l'lt who doc~ not tE'"tify about the circum. 
stances of the offense alleged may not bo requited to explain the sourcc of property 

I,uclcr his contro1. 
Due process requirements 

li 

t 
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'
I IIowev{'r, there allP('tu',; to be lit;tle u~cftll pUJ'po~(> RPJ'v(!d b d t" I' 

Ittti\'C'ly tixcd mandatory minimum dnily t(,rm (10 d { .. ) f tl
Y 

n op mg a egl";­
.j fine. This provision is at odds with the lll'oad discrpti !~''', or Ie payment of I"llich 

'

ii" given to thc court elsewhere in this cndp t'ulld 'it m,)~.l:~?~lPt°·WC\OVr.l: scntcn.:lcing 
nominal fiul', C'uch n:; $fiO, m,Ul"t he coll~:ct~d in $~I'O'O 'I~'t 11mi'll ',UU,C·I\lIlS where n 

t fn. ,', d' .' '" IIC'ument,;'orlOdo."· 
po ell la ~ ~au'Jl.g tID ue ll,lcoIlVemencc and ('xlwn:<e to both tI . t. d.i

S

-1 
! offcnder.2 VI'IlC'rt, the court llllposes It stiff fine in ). I ' . ,le cour an t 1C 

" ! example to others in his clo.ss, this provision calli~ll ~ f 1 :0 n:!tl,e t~e offender nn 
\ smaller amounts wi1l tliminitlh the public impact f ~h (.n, paYt~nent III at least] 0 

! 
Becuu~e of the foregoing, this section ~hould J e

O
n d ~ fi'~lC IO~. . 

\ mum daily term and to o'ive the court the d' ,) ,I 0 IIC to elnnmate the mini-
t nnr period up to the ma~imum spccHied alJ~~?(~eif()~I~'()dOl~!{'~' paymer:ts made fc!l' 
t chapter arc computed to their maximum. aUlr;unt' th'~) ~tl t~mO\I1~t~ lCiet by tll!'; 
., follows: ' J-; t'ec Jon "llU d read as 

," Except a~ othl'r,,'ise provided the court h .', d "I circumstaIlC('S of thc oifpnse and the finanCial' abm;~~h /tlgnr 
ff to I the naturl' and 

. un otre!Jdc>r !O pay it maximum fine not to excerd" u 1P 0 CIJ( er may ~('n(('IlCP 
I (:) $~,~g;),OUO for a Ch\l"i5 A or Ch1S~ B fclollY' . 
.j (2) ~,)4.,~OO for a Cll1.Sl:l 0 or a Clns, 1) f('lou,'! 

. r (3) ~!O!).!,~OO for a Qlal's E £elony; ,)1' • , 

t \4) :to.4, 100 for a ml~d(:meanor o~' It violatioll. . 
'l :::iuch finc mo.y be pmd III fi lump ;lUlU on ad,'l } . f 

Certain due llr0cc.'s l'eqnir('ment~ must be met be[orc tIle operation of this 
t-t(~t\1t,e i" constitutimml. Thcse requirements arc not referred to in, or by this 
l"f'ction. lIo,,"cn'l', th<,y arc ('.::;tablb;hed by Title II, Proposed Federal Rules of 
Crimil1t\l Procedure 32.2-Sentel1cing Dt\ngcrous Special Offenders. It i:; absurd 
not. to h:we thc notice provi~inn,; as well as all of the operating procedure" stated 
within thii5 >:cction ibidf. There is 110 l'(',\80n for proposing them aH a fedeml rUle, 
01' for separ!\ting them from th(l,t llmt of the code to whicK i,hey apply,18 'We there· 
lure urge their l·emovo.l from Title II !tnd inclusion within this section, 

I d:lY~, or in such other incrcmc1lt; u~ tlv! court t-l~aii (lt~:~t or not more than l)On;) 
i Because of the i'ubstantial clize of the IIl'l .' 'fi I . 

1-4n3-DURATIO::-<' OF IMl'ItISONMENT 1 in tllis way, consideratioll "h;mld be givel~ ~gl:I1'\ ll.h \~ It 'l.c?mputed n:nd vit'wrd 
< to misdemeanors and r' oj t' 'IV' I I Illll atH.llh, ]ll\! tlCulnrlv WIth r('~J)('ct 

Pm.t ((\,) Rcstates ] 8 F.R.C. §336R, and provides t11at the oifrnder beging "erving \ 'hould be 81 UO() so th\ ~h lOns"\1 It 1 t l(,1'e l~~~<'r {)tI(>II"(,~, the 111axinnull tiI;" 
hi:; scntC'ncc' on the do.tc ho j;; recei\'('d o.t the institution wh('1'e ::cntence is to be \ po'cd on U s' Md,:i 'tr'lt~ : h c~r :Yll, nlot exceed till' jlll'itldicti()nallimit:~tion" illJ~ ser\"od 1 A' I .. 1-.,..'" • t.,. t"i (. '..... r PX1::5 tug aWf. . 
, . \ " l' l' .. 1 s to t 10 mnXlll1Um for tl'!o11ie' wo see 1 I l' t" , 

Part (bl, l rei Its, make;; 5e\;('1'111 c mngc;; 11l C'xlstmg aw: ~illcc their illlJlo'iUon i' ·1 '" l( 0 )JPC' IOn III Dltlkmg thE'111 V('1'\' high 
(1) ~ive~ cr~cl.it fc,l' all time "pent In custody pursimnt to U10 offense for which I tho cil'cum"tancc~ of hi8

H Off~:;~~dont upon the oifender\' timmc'inl situation, Lind 
,,"nt011('C W(tS nnpo:=:ed. ; Purt\gruph \b) sets fortl " It . (2) i,; nn addition to prescnt law, and gives credit to t\ defendo.llt who is fir"t i offender hUR bep!l' CO~IV' d Lt.1 a crn(l,t~ve fmc which provide,: thctt when 'Ill (IlTP~t('d [In Clno chtwge, !1,nd htter pro:;ccutcd for o.nother-iyhieh. was committed ; benefit, or ~~u8ed pt'r 'on~~lt~ . of !Ill °d[el1~e thl' HIgh which ht' drriv('d p('cllnin~'\' 
jlPforo hi~ Ul'l'C1't.1U \ A fine \,hioh is' 'IS m~l('l; u ~nJu:.r, ,0r muagC', or lO"'~J he mn~' bE' tlentpllccd to IW;' 

{a) dl'inte,; ClmptC'r 30!) (If Titlr lR-Good Time AllowancPR-nlld thll" ('Itmi.\! other:; can~ed l)~:hi'l ,v.t' ~ two tImes greater than the benefit to him or lo~1"l t';) 
natps giving credit for gf'od beho.vjnr while in prison. We approve this ch(\ng~. tl Purngntph <c) sot \tI~\' , Thc()retic(1ll~', the Codc',; !'.1)oli'cillll of l1llY mininfmn term requirE'ment, and the COUl't'to con~ide: tl:e 1 ~ on tl;c CO~t~t s uUlhoritt to impo:;r finr~ bl' r('qllirhl~ 
provision for reIntively immediu.te 11(1,1'01 eligibility mo.kes credits for good ~ime I [ the primlll,\, npo'd for rest~~~~!~O\S (t~ll!t~: t9 ptl;.', tnc bnrdC'll on tIl(' Offt'llcP'r, and UlllWCe~~l\1'Y. . . " . . 1 §§2201-2202 of Sl'1 0 ~ l~n,?,. e \lctan. It ~hould be npproyed ns wl'ittell. 

IIo\\'cvcr, whether or not thr;'lC provl~lOns ehmJUate the need for 1111 addItIOnal { (\\It smliller maximum Oft ~l e slJlulm m most Wtty:; to 1-4C1, although l:l. 1400 sets i'y~tl'm co.lculated to reduce tim(' ~pent in priflon, elimination of credit fnr good time ! for paymol1ts ~~er a f;pc~'fi dnd
, ~siecfo~lmended, permit,; the court to jH'nvidl' 

will remove the problell1l< prE'~ently cauf;cd by the institution's arbitrary tlspd cf 1 hIe1 it fnil~ to est(l,bl' ,f'Ie 
pepo 0 tl~lle or in ~pl'eified inHtullmen t,;, Gnlikc· 

its po\\'(\r. Because stripping; an inmate of his credits j~ not required to bc explained I three-year' n;axjll1UlJ~ t~~ 1 n muxlm'dIllyel'iod for payment, III that rebpect ;:) 1< 
or ju~tifi('d to cither thl' inmat(> 01' anyone else, it ho.s c011tinur,l1y been a sour~ l Fines jor Oryanizaiio~r~~~po:1rs fl eSll'ub e. ) . . 
of lllliCh ino:titutionul friction.~o t avaUnbie against cor ." . mer: l~es a~e prC)it:'l1tly one of the few l:\lUlctions 

(4) gi\'e~ el'('dit fC?l' ol1t:'-ha1f of ~he thn~ .spent on prob(l,tion or conditional d~· level, of l1la~mum rinot,u~ons, c.omndemtlo~ n~ig\lt be given to n speciuJ 11lgl. t'r 
charge to the offrncler who hag h1'" condltLOtlal release revoked. We endorse thll extremely high dollar et ,~thortZfd {lor COIpOIatlOll~. However, bC:Lnll~c of tht' 
concept; nuder prcscllt In.\\' no Ruch credit is given. However, wc l)e1inve that full t separate maximum for d~~: s. S0 01: 1 in this ch:\pter it would ajJpet~r that; t{ 
credit ~h()uld he given, n'l rccommcnded by the Brown Commis~ion.2t (The :lbo~e '1' Special Sanctions f ' bo?a l<?nS!S uunecess~ry. 
onqor;;:emtlnt, i~ uu\d(' on tl.""tnnption that the lIeonditiol1111 re1eo.so" is intend~d ,proyided for in ~. 1'8 S:~tiO ) ~~~t\1t(7)ns.-~POCI:tl. o~gullizat}onn1 sanction::; nre 
tn mclude relet,~e on pUl'olc.) t feature in federal criminal It;" < , us \\ ell Us m 1:). 1400. rhey would be (\ !l()W 

cincc it's iropo sibl '. ~l~' . 
SUBCfUl'Tl1!R O-Fnms b\lzincss, adversc$i'ub1i~?tY'l~ (\ corpor::tlOn, aud fine'" mit)" be absorbed (\s It C()~t· of , I cOlIscqaence of co~viction t~\.U.~p~'oPl'lt~e CUTiS could proye ~o be the most fClwI.'d 

1-4CI-FINES '1 Of. first importo.nce is reqUir?~gl~O~U. ton. b l~~:\~d' SCfChOlllS th,eref.ore .welcome. 
. . .. .\ conVICtIOn to tho'c ,t 'bl h J 0 IC~ Y, ( e endant orgaIllzatlO1l upon 

Paru!J;mph ('l)-Anthori9.rd Fmes-ls unohJectJOnahle to th<> rxtf'nt that 1 ,of"anization ::; '0:; enSI .y armed by lts mIsconduct so that those )erSOnR or el-'ttthli~hp1' ~ maximulll fine fo~ ('!tch cluss of offens~, an? ,requires thr.t the nUlol1ut da~nage was dOI~n~y tfetermme whether or not tp sedk red~e;;;; for 1 whl1.t~\'(>r 
of nny fine IInposed be detcrmUlCd by the offender s abIlity to pay. . ! in that WQ belie ~ °th' ~elll 9Y the defendant organization. We diffel' with l-'~Al (7) l 'Ve IS notice should be mand(ltol'\" 

I, Th~y ura hlrludC(1 within tho provi~ion~ Cor an uppermnge sentencing i\~ both Section :j¥l2, BrQ\\'U :'1 1 S~~ Chapter 4 §l-4A < •• 

Cnmmission Code nnd, a~ noted, lInder IS \T.S.C. ~3575. !Il '1: 2 Some ex 1 ' 1. I~ Nu,,' York at tM prcsent time has such legisl(lU(~', A vil'tua\ly Identical prov131on Is also reeommlnd ; .'.. day, oven t1~~t ~boC hnrfshlp to the offender would Include requiring him to (1' 1 t tI ri' bYlheBrownComll'!is~loni§3205. ,". ,~: ' ",',':,' ' .' Anelom I r~ ~mn~bolllorllvnelthel'llIal'onlot~portionolth])! til a:v
o 

0, l~COI1 .1O\lfcpn~h 
;D Brown CommiSSIon, supra, Working p\.pers, Vol. IT, PP. f2119-1300. ~. to paym~d~cOal o~~WlIJl t? tbe victim wQuldlllClnde tho~iluntioll hI w~ich Sthecv\gtl~~it~;dr .1!1 Its lJo~mdmi"~, 
21 §3!03(3) (a), ~, lcrcxllenses and needs [l hlmp·smnpaymel1t from tho offender In grJe~ll~gd~~~ lCmOn('y q . 

:q 

~ 
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Gelll?1'[11 disclosure of the conviction, both to customers and clients of the 
convicted organization, should also be available as a sanction to be applied on a 
discretionary ba.sis. Disclosure will alert the general public to the misconduct of 
tho organization and permits it to decide precisely what, if any, future relation· 
1'hip it will have with the convicted organization. Since (1.n organization's success 
or failure is built in large measure on good will, the advr.mce knowledge that 
pvidence of misconduot may be widely disclosed is an important deterrent to 
organization(1.1 misconduct.3 We therefore support the following addition to the Code: "When an ol'gmij. 
lmtioll is convicted of an offense, the court shall require the organization to give 
notice of its conviction to the persons or cla.ss oRtcl1t'ilJly harmed by the offense 
und may require notice to the class 01' cluHseH of the 1K'rsons or sector of the pUbli~ 
affected by the conviction by adwrtising in designated areas, or through designated 
lllC'dia, or by other appropriate means." 

'; 
I 
J 
! 

.1 
! 
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Addcnd\lm: S. 1400, § 2204(il.) contains a p .. I' 
the payment of an organization's fines on th~~~ISI?hl p ~cl!1g reSl?Onsibility for 
disbursements; and "their superiors" and rend 1" " 0 me ~uthorJzed to make 
applied to a typical defendant. This' provision SI~O~ll~hb~ aSdk~Je:o tE l~~eC~~llction 

SUDCHAP~'ER D-PnODA'l'ION 
! 
t :1 1-4DI-PRODATION AND CONDITIONAL DISCHARGE 

,.'~'.:1' . ~llrsuant.ttohpa:agraph. (?-), a defendant may be placed on probatl'on \u'lt'h st 
\'!Slon, .or WI '" ?U" su~eJ'vIslon under specified c dT f ' "'. lper-.t term of probatIOn which may be imposed is fiv~n el IO~S 0 Pjlease. The maxnnum 

1 

dc.meanor conyiction', and not more than one rea~ fars or.CIt 101: a fe~ony 01' a mj~-
1ll1"~OmCi1nor IS a lesser offense, it is recoll1mJnded ~h a tminorCvlOln.tlOn. Becau::;e a 
llllLXllnum t.erm of probation in those case' Ii .'. a t 1e ?de adopt a shorter 
term to two years, as proposed in S 1400 §'210w~n) (g2)the ~axlmum probationary 

1-.lC2-RESPONSE TO NONPAYMENT OF FINE I Brown .Commission, § 3201. " ~ ,an recommended by the 

Paragraph (a)-Rei'ponse to Default-provides that when an offender sentenced:J The Importance of this section is that f . tl fi t· . 
to ]lay a fine defaultR, the court may require the offender to show cause whv he ! form of sentence-not as an event which o~~u l~ r hfme It tre~ts proJ)!1tion as a 
f'hould not be imprisoned for non-paymont. Paragraph (b) sets forth the defenses! the casp. rs III leu 0 sentencmg, as IS presently 
:wailable to a defaulting offender and the maximum length of imprisonment to ! (b) Establishes standards to be applied by the which he mn.y be sentrl1ced. " "'hether t~ reloaso !!,n.offellder on probation. court in order to determine 

Thif' provi~ion ifi f'imilar in many ways to S. 1400, § 2204, and to the Brown i The pmpose of llstmg the decision-makillO' "t .. . 
Commission * 3304. It is in marked variance to present federal law.4 .~ pl'Ohation [IS a sontencinO' tool This ld'" cn erlU IS to Jl1;.plemrnt the usc of Ba.~ically all three propo~cd codes provide a defen:;e to an offender who shows f s~ctio~ ~o specify the cirCl~msta~ces whi~~ wo~est be. ~ccompl~shed ~y using t.his 
that his default was not attributable to either an intentional refusal to obey the I dlspo~ltIon. Thi~ approach is recommendcd b ld mak~FrobatlOn an wappropnale 
1<entrnC'l' of the court, or a failure to make a go"'" :\tith effort to obtain the necessary '\ ~entences indicates that probation should b e~a~edt 1e sluccess of l,Jrobationary 
funds for payment. III evon" caso, unless affirmative" e}~gar ,e !1

s 
t 10 appropl'late sentence 

Whilo finding these proposals superior to current law and agreeing with their ,ncccssal·y.6 leasons eXIst to mdlCate that imprisollment is 
baRic thrust, some modifications arc needed:. . As drafted, the critNia do not· I . Paragraph (a)-The show cause order should be Issued only after the ctJurt any recognition that the court sh unp ~mcnt. il~lfl a.pproach, nor do thc\" reflC'ct 
makcs fin clings as to tlw sufficiellcy of the governmcnt's evidence. Therefore, 't position, ThC' standards are wei ht°uld h!,st con~Hder probatioll a5 the proper di,;­hefor~ the show cal~se order may issue, the court shou~d have hefore it information I and ~heil' content. Apa:rt from I~eedrn~g~I~~~ releas~ on probation by their wordi~g 
RufficIC'nt to establIsh by a preponderance of the eVIdence that the default wns ! modlficntion in order to E'stablish l 'uffil~\I~fn on ~~e I1bove ground, they require 
intentional or was attributable to a faHure to make a good faith elIort to obtain ,J The first standard list-od for tl~ s C clC~ , y SpeC!flC st.andard to be workable. 
Ihe l1C'cc~sary funds for payment. (See Brown Commission, Section 330'1 and i respect for law and to reinforce thee c . d~b\\O c'lnhder IS "the need to maintain 
S.1400, § 2204). ' I While deterrence is a valid fUll t' Ie I U yo t ,e ?cterront factor of thp law" 
. ~'he p\~rpos~ of such a provision is to insure that the Court. causes ;5o)11e pre· ',J statin& that function is l;Ot. c IOn of the scntencmg process, this method ~f 

llmmury mqUlry to be conducted before a show cause order Issues agmnst the 'c I In Ius work on deterrence. Zimring . k t th . dE'fC'ndant. 'j. have a deterren~ effect on 'the ,Pom " ou at a ~nrtICular sallction callnot 
The sentence which provides that the Court may issue a warrant of arrest or I particular sanction (a) ift Jr~SCri~UbliC unless. the pubhc is made aW[1re that a 

a SUllllllons for his appearance should al!lo be modified since it spells out no condi· ,,' inhibit that conduc(~ and tc) has l~d f~r certam. conduct; (b) will be imposed to 
Hons when an arrest wal'l'ant Rhould issue. Since the defendent is presumptiw\y 'f" of this latter factor is'viewed as tl ee~ lmposed II?- a specifio oase. Communication 
innocrnt of culpable default until the court finds otherwise in a judicial proceeding, ,since empirical dab!\. dClllollf\tl'l1te~e fl~n~l; m~st Important elempnt of detcrrence, 
Ihe Rcction should provide a;; follows: rcA summons for his [1ppeal'ancc should' I must.be made known ·tt thc'time it '. ~ 0 dare a deterrent e[frct, a sentence 
is;;ue in an ca~es, except whel'e the court finds that a summons will not adequately "'\ Because of this, th~ "deterrent IS l~Ho.sC '. . . a~sure the presence of the def('ndant. In such a case the court may issue a war· ' ! ~entence is brought to the attenti f~ctor IS not. operlltIYQ. unle~;; and until tIl(' 
rant of arret't, directing the U.S. Marshal or the officers making the arrest to! purpose in its inclusion 'l~ a criteri~ fo~ft~he pu~l~c. For thiS reason, there is no 
hring the defendant to thC' Court without unnecessary delay, at which time the 1 by the willigness of the i~d~ral 'ove I e COtIr 0 usn, unless it is accompanied 
Court RhaU establiRh ('ondition~ of release pending hl)aring consistent with the t media campaign of reporting the s~nlrrcent to. assumdc rmlponsibility for a massive 
Bail Heform Act, 18 U.S.C. § 3146.! this commitll1l'nt listlno- detcrrenc' I nces ,unpose. by variout' courts. Absent 

Parngraph (b)~Impri~onmrp.t-S. 1 is different from S. HOO in two re~pcc\5: f Cholllmitment in a'ny cns~ where th:/~' ald'~i,~rtat WIll reslllt in judges imposing 
(a) The maxinnull term for a felony iR 6 months inS. 1; in S. 1400 it i5 1 year. ,t e crime committed) . deterred 'd VOll I W 0 se~ particular conduct (e.g. 
(b) Dh;cret.ion is givcn to th~ court as to whether the sentence will be consecutil'c I who would no~ other\\'i~e I;e il1lJ;ri~gnedause ncedless lllcarceration of offcllder~ 

or concurr,ent to nny term of imprisonment nlre[1dy imposed; SHOO mandates, 1 . ~ additional proble~l i~ that i~s inci' . fl' .. a consecutIve term. '~ ImprIsonment is regarded as a de . USIOU m.ors t lat ImpOSItIon of [1 term of, 
Vi C sllvport S. l's hnnclling of both f('ature:::, cOl1Ristent with thc'rC'commendation, t though all empirical evidence \s t;etl~~nt, ~lld WIll have a deterrent effect-eV('ll ' 

of the Brown CommiRRion, Section 3304. The six month maximum is l'('latively',,! The second standard listed for h' C(,~l ,rnry.,. . 
the Sl\me as t.hat deemed a)1propriate for contemptuous behavior i~l othel: situati~11l : I' community. JJ ThiS, is an 'un,d,enintl ~ ~ourt ~o c~nsld:r IS. "t~lC neod to pro~"~t the 
(see 18 U.8.C. § 402), while the power to sentence concurrently IS conslst('nt with, , too broad It standard to pro\'ide an ! l' unpol. ,an conSIde~ntlOJ1: howe\'eJ', It IR fur ~he ~oncC'pt that the judge should be afforded wide discretion in sentencing to f ~?'I:hat. thc court presumpU\,e!y ~p~roe~l gu~dfn~.e to court .. It .should be re-stated, 
1l1l])rIRonment. 118, CXlstS that the defendant \\,'11 \e~tIO Ja lOll unless It f1llds that "an undue 

Paragraph (c)-No objection. ",' ,"'or c]l camml another crime if he is placed 011 In'oun-'t Pp. 130-1Q~m;r;nt!ltio~ SNI ABA Report, supra Commenta t 69 6 ~~ ~ - ., 
3 Sell J~rown Commission Workin~ Papers, Vol. 1. pages 16.;-0. 191-3. ' ",' ill;upncttiiuon ~rnth\DolTeRndelo)ro~t. Sp\loCsCsiifibel~ll~' recommends th~ ~very s6CI;t~il~~ 1~~v~p~;121~~ 1~~rskt'lanmgoPunIPlt~Ol'Sr 
I Se~ WorldnO Papers, Brown Conullission, supra. Vol. 2, p. 1328. • Sro~rn~rnlly Zi·1 r' ,. " "'! Pre~s (1073). • nn ng and Inwklns Deterrence-lile Leoal Threat in Crime Contr07. l"nivel'sity or Chicago 

! 
I 
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tion," 01', that confinement is necessary to protect thC' public from further crimi. 
nnl aCtivity by the offcnder.7 • • • 

The third factor lif:'ted is "thc need of the offendC'l' for cQntlIl;ull1:g .supervI'ion 
und assistance." This i~ tlle first criteri:1 to focus directly on the mdlv~duul before 
the court. However, it fails to make clear tlH,;t the. cour~ IUl:St ~eterm~ne whether 
thnt supervision can most elfect.ively be provlded 111 an msi,ltutlOn or m the COm. 

munity. f h F· d 1 b t· The fourth standnrd refers to the "nvailable re:sour?es o. t e. 'e e~'1!- pro u 101\ 
f<C'rvice." In its present form, this is vague at best, SlllC~ It fall~ ~o mdLCltto how 
those resources or lack of them should affect the sentenell1g deelslOn. . 

In sum, the eriterht listed in (b) should be replaced by a paragraph settmg forth 
a preSlimption in ftwor of probntion, as follow.',: . 

The Court shall placo an offender on probatIon, .u~le5s It ~n~s that confinement 
j" necessary to protect the public from further el'lmmal ~ctlV!ty by the ?ffendrr, 
.U1d or that his need for treatment and suparvision! rell1tmg dIrectly to ~lS poten. 
tial for further criminal conduct, cannot be prOVIded for through [wallalllc reo 
:;onrceg in the community. . . 

This standard should then be implemented through the adoptIOn of factors, 
a~ list('d in paragrn.ph (c), and discussed infra. . . 

.. (c) li~tR those factors which the ~ourt. sh!ll~ eon~ider i~ deter!l111lln~ whether 
or not to place a defendant on probatIOn. InelusLOn of thes~ f,Ultors IS ne\\ to fcdernl 
htw. For this rel1son, it i~ partictlhtl'ly important that they llnplemCl~t theyroposed 
polic" of more consistent use of probationary ~en~en~es. Howeve!', III theIr pre~ent 
form" they llait~er reflect the; pr(>mise t.hat probutl(m I~, ?re"Ump~l,:,e:y !lppropl"l~te, 
or effectively md the court III evaluatmg th~ o!1(>ndl'r s ameu!1bIlltJ to probation. 
If thiii section is to be included in the Codl', it "h(l111(~ he r(>vlse~. . 

Pun1tHmt to (C)(I), the court is rcqnil"l'd t~l dl'termm(' ;;t the tUl1C of ~etlt~nclllg 
"whrther the otfender's releaso ])11111, if an:''',l;; adeqllltte. I~ t~e Code.ls p:mng to 
mandate that the court examine the olfender'" rl'len~e plnn, It IS 'ef'sc;ntml t~at tpe 
Code re-quire th:it. nny pr('s('ntence report prepared by the ProbatIon OffICe, In· 
clude Ruch n. "relcu!'c plan." , .. th 

Although S. 1 hnR 110 f'ection on i~s chn.ptel· OI~ pr~lJnho11 reqUlrm~, . ,e.,.prepara. 
tion of pr(':-1entcnce reports [IS pnrt o[ the s(>nt!.'t;(>ll\!li ,",chen1(', the (,OUlt ls.'~:ven the 
discretion to order prrpu:mtion of such tt report 111 TItle II, .H.~le 32(b), .Ple~('ntc~c~ 
Illve~tig[lti()n. If the Proposcd Amcndrnell1s to the eXlstlng Federnl H.ull', 0~ 
Criminal Procednre take effect on Aug\lt~t 31,1974 U" expected, PropoKed Rule 3. 
will ~upercede S l's presentenco. l?rovision. For this ,re~;;on ,we offer no, comment 
(111 S l's presentence report prOVll-llOn, but would agam ~tres~ thn.t the Code should 
require prepuration of a relr~Re plnn. . . 

Among the other factor" listed for comaderatLOn are: . 
(2) Whether the offender's criminal conduct cau~ed or thren.tened senous Imrm 

to another person or his property; .. d t ld 
(3) Whether the offendC'r planned or expected that his crunlllal con uc wou 

cnll~e or threaten serious Imrm; . 
(4) Whcther the offendC'r acted un.der strong provo~at!On;. . " . , 
(i)) Whether there were sUbstantLal grounds tendmg to excuse or Ju:;bfJ the 

off('nder's crimi nul conduct, although fttiling to establis~l a defense; .. , d't 
W) Whether the victim of the offender's conduct lllduced or faclhtate. I; 

commission; . th . t" f I j' 
(7) Whether t11C offend£'r has compe!lsnted Or .WIll compensate e VIC lm 0 1, 

criminal conduct for the dmnuge or ll1JUlJT su~tI\ll1ed.: .. .... 
(8) Whether the offender has a history of prIOr dellllquency or cl'Im1l1al act~\_I.t), 

or has led a law-abiding life for a substantial period of time before the conH11lS~lon 
of the pres£'ut offense; • 

(9) Whether the olfendC'r's criminal conduct was the reSlIlt of Clreumstallces 
unlikely to recur;. d . d' t tlnl 

(10) Whether the history, character, and attH:udl?s of the offen er III lca e I 
he i~ unlikely to commit another offense; t' l.t 

(11) 'Vhether the offender is particularly likely to respond nffirma we J 0 
prnbntion or conditionnl discharge; ., h d.rp 

(12) Wheth('r the imprisonment of the ofIender would entml exceSSlve ar. 11 
to him or his dependents; . 

(13) .Whether t.he offender is elderly or 111 poor henlth; . . T." 
(14) Whether the offender abused :~ position of trust or of pubhc responslblltl, 

7 Sce § 3101, Brown COl1lIllis:;ion. 
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(I ,i) Whether the offCl.lde~ cooperated with law enforcement authoritie:< in 
bringing other persons to JustIce; 

(16) Whether the offelldcr confessed or expressed remorse; 
(17) Whether the offender sets an example for others because of his position; 
(18) 1\Thether such rel('[1;;e would depreciate the seriousness of the offender'" 

o[frnsc or promote disrespec t for ltt \\'; or 
(19) Any other factors deemed by the court to be related to the critC'ria in 

suliscction (b). . . 
We would approve the inclusion of factors 2-9 nnd 12, 13, 14, 17 nnd 19 as 

rclcyant guidelines for the court. However, we would object to the inclusion of 10 
11, j;i, 16, nnd 18 for the following reasons: . , 

Fllctor (10), is "whethC'r the history; character and nttitude of th£' offender 
indicates that. he is unlik£'l.v: to ~omrnitl!'no~her o.ffens<:". This is a qt!l1lity which 
j, not susceptIble of deterllunatInn, and lts mclUslon wIll have no posltive effect. s 
Additionally, it will operate unfairly against the offender with a previous record 
of conviction (s). 

Fllctor (11), "whether the offender is particularly likely to ref;pond affirmativ('h­
to probation" should be eliminated. This is not a factr)r to he rvalllM£'d n.t th"c 
timo of sentencing but is rnJher the Ultimate question fncillg the CO\.llt, to be 
resolved t.hrough considern.tion of the other factor . 

(1;3), "whether the offender cooperated with law enforcrment antho1"itic.~ in 
bringing other persons to justice" shOUld be deleted. It is neither relevant nur 
possiblo in n. great number of ca~es, cmd will unfairly pbee a. burden on the defend­
ant who has been unable to eOOp('ri~te. 

Factor (16), "whethC'l' thr ofl'ender confessed or expresst'd remorse" may 
unconstitutionttlly infringe the offender's Fifth Amrndment privileO"e, and \ViiI 
detrimentally affect the offender who is nppealing conviction aftc~ a plelt of 
"not guilty", by requiring him to discuss the details of the offense with the probn.­
lion officer and with the court n.t the time of sentencing. 

Factor (18), whether relea::;e would depreciate the seriousnef;;, of the offcllRe 
or promote disrespect for hl,w is, again, a factor which cannot be evaluated bv the 
co~rt. As notrd supra, the dr~errent effect of a sentence is contingent upon it" 
IJl'lllg,Inllde Im.own.to thC' pU!1l!C: "'~nott~er problem with (18) is that in its prr~('llt 
form It authonzes mcarceratlon If 1111prlsonm('nt would 11romote respect for Inw 
regnrdlcss if whether or not it would promote the offender"s need~. ' 

1-4D2-(,ONDITIONS OF RELEASE 

The first sentence of (a)-Geneml Conditions-which dirC'cts the court "in 
ito diBc~ction" to im]lo~C' such conditions "as the court df'pms r(,!1~onablC' [tnd 
I\Jlpropnatc to assist the off('nder to lead a law abiding life" is approved as writt£'n. 
IIow0vcr, the second sentence, which provides that "it shall bo a eondition in each 
c~sc ~hat the offender not cOlUmit another offense .. ," is dis,\pproved on C011-
~tltut!Onal p;rounds, since it mny haw the effect of violMing the offender'R rights 
~l11dc.r the Fourth nnd Fifth An1C'ndments. o To nvoid constitutional infirmity 
It ~h?uld be revised to make> it a condition of probation that the ofiend('r not ]j; 
c~nvlClcd o~ !1not~er offemle while on probation. 'l'his re-wording would not pr('vellt 
hIS probatIon bemg revoked if the fonc/u'c/ which resulted in his arrest "iobted 
an.v of the other conditions of his nrobation. 

(b) ~ists those. mandator~' cOll~itions which must. be followed by all persons on 
pr?bntlO~, and dn'ects the probatIOner to report to Ius probation officer a;:; dir(>cted 
mlorp~ hu~ of n.ny change of residence or job, and permit the probation office;' 
to VISlt hun. These conditions nre appropriate to maintniniuO" the necessary 
contact bet~y~en the probationer nnd his probation officer. Ho\~ever, condition 
(lh))(3), requmng thn.t the offender "answer truthfully all reasonable inquiriE's b,' 
t c probation officer," mise" significant, Fifth Amendment problems. RC'quiring 
t1:c offender to llnswer ml1} questions which the probation officer deems reaBonalJle 
WIll h~ve the effect of forcing the offeudC:'r to choose between violating his probation 
or rellnqtiishiug lus privilege against self-incrimination. 

lI
For ex~mple, if, as a condition of probation, the offender is compellcd to an,;wel" 

a qtte~tlOns, he may be forced to provide information. which can latel' be used 

i I "Rrsrarch In the IIrclI of (lnngerOtls ofTcn(lot· behavior (othel' than gencI'nlJ7.lltlons IfO)n case mQtrrlal) 
1l~~:n[W1~lJy Jlonexistent." HllllcGk, 81'lJra, at 313; and there is little ngr~CDlont Qlh.hOW to prcdict dangerQlls, t; . '·.1101101', Non·P.tmittvo DNentlon: A c.omparatlve Sttld~', 2 Ottnwa L. Rev. 425 {106S). 
\ E Or ~XI\mfle, nn ofTender who cOlllmits an oJ1~hsn bllt Is not convicteo of S\lCh 1lfTens~ bllCt\ll~e the evidcliNI 
i:;;~Ohltl\iir"\[ i1!ellnl1y, should not t1l1)\\ be suhJreL to t1.Drobnlio(l revocntiouhnSQd 011 th~ IIS0 Of:Otlll'l"Wisc 

' . 01 5S u e nVldonce. . . .. , , .. '. 

J ,1 
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again~t him in n probntion revocation hearing, or other criminal proceeding. .11 
be se~ up so. that thi'l provision is trigo-pred onI"I th 

Additiollally, this requirement forces the probation officer to assume the role .... complIance ,With ~ cond1tion creates a s~bstantialJ tI~r~~~ t ~hdefendant'R. non-
of law enforcement officer. If the probation officer questions his clients knowing the offender s 'Yell are. In any event, the section sho ld li 't 0th e con~mul11ty or 
lhat they must answer his inquiries, and that he must report their answers, he those cases ~hich are truly an emergency. u 1111 e officer s power to 
may well be required to give them a Miranda-type warning prior to any interview., (c) authol'lzes the court to commit thc defe d t . 1 . 
There is nothing more likely to interfere with the establish~n.ent o.f mutual trust !: court "has probnble cause to believe that the ~ff~n d W!t

h
· !QU~ batl :vhenever the 

or confidence than such a requirement. For these reasons, thIS reqUirement should offense," or learns that the defendnnt has been h n er as comm1tted another 
be eliminated as a mundutory condition of parole. 1 Commitment without bail muy continue until tI;l~ to a~~wher for ?lwther offen~r. 

(c) sets forth thosc "appropriate conditions" which thc court may require fin '! effect of this section is to punish the defendant f~reh e~.on bC nrge 1'; resolved. Thr 
offender to maintain. Most of them a~:e reasonuble guidelines for the court to I of committing 11 crime. Its language does violence It\ lllg cen arr~sted or accusrd 
consider; however, several of them .mise significunt problems. Conditions (7) 'I applicable in all ?r.iminal cases. Additiunally it i}o th,etlh)resfUlI~Phon of innc:cC'l1cr 
and (14) both uuthorize ordering the defendant to refmin from visiting 01' living ! all m'rest~ result m prosecutions.10 ,011ore" e act that ollly 3;)% of 
in "specified" places, or "consorting with specified pcrsons". 1,Ve recommend 'I' Arbitrary denial of bail is a serious infrin t f I 
the elimination of these provisions, since restricting the associations of convicted tio1}al·!j~hts. pnder the Eighth Amendmentg~~dl~i ~ Ii ~ delfeBn~ant'>l con>ltitll-
persons is both undesireuble und potentially unconsitutional. Full-time el1foree., .. ,{1\ un md1v1dualls presumptively entitled to rcasonabl 1cb PI .era

ll 
ml Reform Act, 

ment gcnerates friction between the offcnder und his probation officer, and ignores the offender has beon released on bail from th '. cUI. lI1!t . ca~e~, and w11rre 
the rcalities of the defendnnt's living situution. As the Brown Commission has Ilewoffense, it is clear that there has alreadyeb~~Ult l~n'rn1\'lUdl'lsdlCt!on ov('r the 
pOinted out: , he poses no threat to the communit T Ord" !1 a JU( 1C1~ etermmatioll thnt 

"It was deCided not to include such a condition in the list offered here for the fnct thut it is contrary to the recomm~l;datio~~ll~g lllcarc~rutlOn, regar~le~:l ?f the 
reason that it was too vague and uncertain in its meaning (as has been quipped, ,! may also prcvent 1;hc offender from effectivefy ~leh~~ulttOlf prunary JUrisdICtion, 
it really means in many cascs 'don't go back to your friends und family') and r Ilgainst him, and sE!riously inhibit his abilit t g mg. Ie new charge lodged 
becuuse revocutions on such a ground are very rure, at least in Federal prnctice) j it l11ay also in~,erfere with his rights nndcr tKc Six~~eAnd hlm

d 
self. In this context, 

eV(,l1 though it iR commonly stated condition." ! Therefore, If the Court has probable cau e .men ment. 
Because the "appropriate conditions" set forth in the code ure very general in J

l

, committed another offense, tlnd if arter h~a .~o b~tlteve thut the off('ndrr J1I\A 
nHture there is a strong probability that their inclusion in the code will result in ! appellr as required and t.hut no cou'ditions f ,:mg, 1 ?ppears that he will not 
the court's imposing aU (or virtually (11) of the discretionary conditions, withoul nlterl!atively- suggest that the defcndant m~," be~efsfd W1l.ltlassure I~is presence, we 
evaluating their applicability on un individual basis. I· ThIS sectIOn further provides that tI . t. J l,e WI }qut b~ll. 

Precisely because the imposition of such conditions is discretionary, it would •... !leW charge shall be credited as time ser~~d ~~1~ the:~e~.awfltff·lllg dlsH.o~ition of the 
be more consistent with the code's requirement of findings and with its earlier I IS not later convicted of such other offense" Wh.t"t11? ? ense,. If ~he offender 
broad grunt of power over sentencing to the trial court to eliminute uny list of f offender who has been sentenced to l' ! I e. 11S IS unobJectionable, the 
conditions and include instead the general direction that: , (ltime credited for the original offens~~o ~~t~~n ~~;lVesbno. bel~elit from having 

"The court muy require the otIender to comply with any condition of relense I sentence of il!lprisonment is imposed.' . s IS pro atlOl1 1S revoked und a 
deemed to be reasonably related to rehabilitating the offender and aSSisting him f (d) authol'lzes the court to revo!-e th. d f d t' 
to lead a Iaw-ubiding life." .! committed without bail pendin<T a 'J;em.{n e ~n an s probatjon and ordr1' him 

If done in this way, the court would be required to particulurize the rt.n~oOlI offender has'inexeusttbly failed to' con~ply g~vIth t~~ court
d
· .i~ 'sati~fi('d that the 

)'01' the impOSition of certain conditions of release. This would both facilitate I standards are set for makinG' this findin' . . e con Itlons of releas('." No 
appellate review of sentencing und be more consistent with the policy of individ· ,· ..•.. 1' requil'es.illlpl'i~omnent, and ~10 p~{)cedul'~~ ~;;'~ ~~~l~\.t'hPdC Off .conditio!l.vioIation 
ualized sentencing which tbis code reflects. IS an "mexcusable" ftlilure. '. a J IS e 01 detel'lmmng what 

. As we have indicated earlier the riO'I ts f ff d' . 
1-4D4-RESPONSE TO NONCOMPLIANCE WlTH CONDITIONS OF RELEAS~ .! ?Iffcl'ellt from thORC of a def~ndfmt °f~c'. 0 an 0 en er 111 thIS case should be 1:0 

This section l)rovides thut ut any time before the offender is dischurged: .l Innocence applies, and ulltillt finai resoiut~~l ~~ f:~'~ ~~argJ'l Thf presumption of 
ff d b f't " I 1':asonabIe conditions of release should l'emai~ ava~~baln'f etbhO'a matters is made, (a) "The court muy summon the 0 en cr to appear core 1· or may 1ssuea '\ M8ure the defendnnt':l presence. e 1 ey can adequately 

warrnnt for his nrrest." This sweeping powcr reQuires specific limitations; if they! (e). authorizes the court to jmpo~e t. . . 
are not pl'muded, it will give courts unchecked power to harass. The following· t revocation of probutiol1. This srction ~do:~lYoSeI1I en~e o::glpally a;'ailable, upon 
l!mitation appears in ol,'der: The summons may issue only if the court has probable ~ the court has ~uspended i Tnt c lange eXlstmg law 111 cases where 
causc to believe the offender has inexcusubly failed to comply with u condition of < I presently created bJT sUSP~~Ei~qgl ~~~c~ti~e:t~nce, tbut will eliminate the situation 
his release. The uuthority to issue a wurrant should be even more restricted,lo 'f on probation. Thifl section is arti 1 I ? senence and plaCing the defendunt 
that it is applicl\ble only when there is probuble cuuse to believe the offender hill ... recogni~ion of the fact that it f.; no~lb~~llfi~i~f~~~.atnht beca~ltSe it pr.ovides ~)fficial 
inexcusably failed to comply with a condition of his release in such a way as to be • s~nltencm~ what. ~ctiol:l will be taken sometime' tehColfUt to ~ec1de at tm1C oi 
a danger to the community, or to himself, and where the court has reason to believc ·1' vIa ates hiS conditIOns of release. 111 e u ure If the defendant 
that the summons will not assure his presence. Upor. executi:m of the warrant, ; 
the offender should be brought before the court without unnecessary delay, at ., I Probation adrninistraUon 
which time the provisions of the Bail Reform Act shall be made upplicuble to him,,~ Although probation had its be innin 

(b) ,.uthorizes the offender's probation officer, I'if he has probable cause lOt so~e 30 states adult probution s~'vices ~ .as an I1pp~n~agc to the local courts in 
believe that the offender has failed to comply with a condition of release," odfhe :1 fonJunction with the adm'inistl'ation of '~r:.nlot adn}111Ist~red at the state levei in 
has committed another offense, to make u wal'rantle~s arr~st of the defendnn~ t oca! administrations (13 by th~ courts) ,:{;.{ ~ervlCes: 10!1l:teen states retained 
or to authorize any law enforcement officer to do so. This sectIOn must be redrnf. !e.do •. f~ serVices are udrninistered on a statew.id~ 10 I i Ib tthtehlemmnlllg states probation 
for the reasons stuted more fully in our comments on 3-12-F6. The probation , ngency.l1 ve, u rough a separnte board or 
officer should be removed from his role as law enforcement officer, with powe~ Bec~llsc of the identity of interests of . " . 
so excessive thut if use. d by regular law enforcement personnel they would ru,a .• JI thd wlth'the overlap intheil' 1 .. esp~n~ibilil?IObatlOl~dand .correctlOnul personnel, 
counter to the constitution. His present pOSition, (and thut envisioned by tbli ... • \3. C~d~ towards taldnl~ probation er les, COnSl eratlOn should be given in 
provision) is that of a pseudo-law enforcement Officer, and is also contrary to his .. JurlsdlCtlOn and plaCing i:t within th/BuSr~~nel Ol;~. of the Court:s administrative 
primary role as an offender'S adviser, consultant, and supervisor. Congress caa :1 ~one by umendinO' 3-12-B3 • u of 111sons (Corrections). This could 
clarify this role by eliminating these arrest provisions. . ! IO,A.revo U 0 . 

If this section is retained, it should distinguish between those conditions which ·1 lesser sente~ce o~~~hd~rr~l;ele f!r,mmstnnces lends to tho execlltion oCtllo sentonce or!! 11 
are grounds for the warrantless arrest und those which are not. Criteriu necd \Q I Ih8\8nnAintermCd!nto cvcn~ ~V~!:~g ~Oc~t~~ fg~~~~ ~ndertlhc codo, since probation Ill~~lf~i~Ef:~~~ ~~:l~e~ 

• Standards Relntin t P b Ii ~ 0 SOll cncc. 
g 0 ro a 011, ~ccUOI1 6.1, Conlllontary, p. 75, 76 (10iO). 
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't Rule 35 of the Federal Rules of OrirtHnal Procedure. This entailed the establi~h­
! ment of a "Sentence Review Panel" composed of three district court jtH;I'ges as­! signed to review motions to modify or to reduct Clexcessive sentences.». Again, 
t power was limitcd to i'eduction of excessive sentences. Review Wil.S to be limited to 

. SUllCII.\PTER E-SENTNNCE OF DN.\Tl~ 

I-mt-S};XTt:NCE OF DEATH 
It h e th" offender ha'l been 

(a) Anthorizes imposition of the death pena Y w er " 
.j sentences which "may result in imprisonment for two (2) years or more." 

f The need for review of criminal sentences is manifestly clear, lUld the issue at ! hand is what form this review should take. With some minor reservations, we 
'I strongly urge that the Oommittee engraft into S. 1 an appellate sentencing review convicted of murder ordtreda,s~n. dcterminillO" whether or not the defl,th penalty il 

(b) ~ets forth ~tnn ar " or Q , 

to be imposed, pursuant to §4El(a). 

\'1
'E PRO('FBDING TO DETlm"IINE SENTENCE OF DEATH 1-4E-2-SEPAR, > .,. 

.' t . '" re uired to conduct 0, separl1,te procppding 
Pnrsuant to tillS sectIOn, thPt'hC?Hr '~:m ~nvicted of Jlllll'der or treason shull be 

to dct~rlnine whether or not E, pel. I t 
' c· , 1'f' )1" "onmen 

Hcntenccd to death 01: t? 1,: Iml ..'[ i tl~e deltth pellltlty in any cuse. cf. FW'man 
'Vo oppORO ltuthorIzm,ll, l111mhl 1011 0 

,". Geol'{Jin, 408 U.S. 238 (1972). 
CHAPTER 11 

SUBCH,\PTER D-SENTl"NCING 
, N OF THE !l.TTORNEY l'OR THE GOVER~~!f.NT 

3-11Dl-SENTI~NCING RECO~!;,ml'iD,\TIO. . 
~ th lTovernment !1.ttorne,r to make a ree, 

Thh; section makes it mandqto:y l~r. s c Since evaltw.tion of the offend('r will 
ommendn.tion as to sent('l~t~ :nt:l1~~~~tion office and will inc1u~e input from 
already Imvc l)ee~ prep~re /~tl' el'~commendatiQn will serve no mformatlOnnl 
the lTo,'ernment, IllcluSlOll () .. liS. C more adversury eneountor between the 
flll~ct\Oll and will ma~c sel~~en{l:lg Jl1s~n each U.S. ittor'ney's Office .deve~op~ !l~ 
(Mcndu~lt and thclexecutdlv~ )~·\l~~l\~lllnent me appropriate for c,ert-l1m categoric, 
own polley as t9 w lat 1110 e" 0 • 

of offense, di~parity WifH furth~l' lIl~l'!!l~~~omlll('ndnti()n h~' the goyel'l~ment ,,,llOUld 
Any reqUIrement; 0 .n. sen enem." I "td be limited to those casco; Jll wlll.eh the 

therefore bp, ll1ade opbonnl, and 8110;\ .' 1 1" attorney of record, and IS thus 
l)!'O~l'cut()r hag been .the governlllCl:t s d\~e il~t~\I'e of Iii:;; offense,l If thislimitn, 
peJ':;o,nally f,nlllilitll' WJth the ?ff('nt~l:n~l~f this section will permit inqividuol pros, 
tiOll IS not lmpo~ed, ~he pre:;eti-" , ' llll'iRonment for certain entegoncs of offense, 
CC\ltor~ to px~r~lso. b~a~ 1 ~gar Ill!,)n ,,, " 1 of thc offender. It mn)" al~o ,allOW th~ 
:md will inhibIt Jlldlvldnal~zr~. COlhld~l;\tl~l defendrll1t. Thcse danger" WIll not be 
pxC'rciRo of p('J'Ronal an~agonl"!1l ag.aJllI , t A'" ,t, t U 8 Attol'llcv givc reasons for 
pliminl1ted by the reqUIrement that t 10 l;SI8.1ll .1 • • 

hi" l'cconuneuded sentence. CHAPTER 11 

SUBCHAPTER E-Apl'El.LATE PROCED1:RE 

( framework such as that embodied in S. 716. 1 (1) The Oourt of Appeals, not a panel of the District Oourt, should be the re-
I viewing panel. 

\ 

Since they handle a heavy sentencing volume and deal with defendants on a 
, first-hand basis, trial judges often feel that they are best suited to handle review. 
, However the detached neutrality of the court of appeals will best serve the ultimate 
1 ends of sentence review. For despite the best of intentions, proximity and mutual 
II' interest make it more difficult for a district court judge to fairly review and if 

necessary reverse the sentencing of a fellow district court judge. ' 
'I Furthermore, as Professor Livingston Hall pointed out in his testimony before 
I the Subcommittee on March 9, 1973, ohe of the objectives of sentence review is to 

" ; "promote the development and application of criteria for sentencing whicll are 
! both rational and just." This objective requires written opinions in those cases t whioh could contribute substltntially to the goals of sentence review. Such a 

, 't. jurisprudence can best be established on a circuit court level. 
(2) Appellate Review should deal only with the modification and reduction of 

excessive sentences; it should not provide the government with an epportunity to, 
I apply to increase a sentence. ...• ' 
f The Advisory Oommittee notes relating to Proposed Rule 35 from the Oom­
I mittee on Rules on Practice Procedure (1973) give many of the reasons which 
\ oppose ,'!luwing the prosecution to apply for sentence increase. 
! (1) There seems to be no inherent relationship between those defendants who 
i deserve an increase and those who are likely to make an appeal. Oompare Van 
, Alstyne, In Gideon'S vVake: Harsher Penalties and the "Successful" Oriminal 
I APJlollant, 7'1 Yule L.J. 600, 621-(j22 (1!lG5), . 
! (2) The stigma of unfairness may nttach to the review system, outweighing 

"~ the value gained in tbe few cases in which an increased sentence is justified. See 
" Report of the Interdepartmental Oommittee on the Court of Oriminal Appeal, 

Meador Report, Appendix 0, p. 142, ABA Standards Relating to Appellate 
I Review of Sentences (Approved Draft, 1!l68). , 
!,' (3) The power to increase sentence upon appeal by defendant might frustrate 
I the objective of rehabilitation. . 

(4) The sixty years of experience iri England with the power to increase sentences 
:\ led to the conclusion that it does not serve a needed function. See Meador Report, 

\

1 Appendix C! pp. 144 und 157 of ABA Standards Relating to Appellate Rcview of 
Sentences (Approved Draft, 1968), 

(5)· There is some question as to whether such a provision would be constitu-
APPELLATE REVIEW OF SENTENCES 3-1IE3 " tional. See Kohl/USB v. Warden, 149 Oonn. 692, 183 A. 2d '(326, cert. denied, 371 

• dent to 28 U 8 C, Sec, 1291 pro· . U.S. 928 (1!l62); and Hicks v. Commonwealth, 345 Mass. 89, 185 N.E. 2d 73!l 
The Brown Oommission in a p~'opo,sed ~m,en l~ase~ such r~view to include the (1962), cert. denied) 374 U.S. 839 (1903), where the constitutionality of two stltte 

po~ed that thero be appellate l'e"jew III ~Fflll!la or spt'it allide if the sentence were" 1 review statutes was questioned and yet the statutes withstood the attack. But 
pO;YCl' to l'eviow the sentencc ane 60 mo .J !. ~1 specifics ~l~ither the ext!;'nt nor the ". 't compare United States ex reI. Iletenyi v, Wilkins, 348 F. 2d 844, 859-860 (2d Oil'. 
found to be excessivo. The Brown ommlSSI? view is a 1 roved only with l'~sJlect 1965) cert. denied, 383 U.S. 913 (1966); People v. Hendel'son, 00 On1. 2d 482, 
form of the review. Under Sir 1, JPpol~at: ;:e~ent infr~gucnt U$C of this section 35 Cal Reptr. 77, 386 P. 2d 677 (1963). Also see Appellate Review of Sentences, 
to sentences for dangerous, 0 en. r~' Usthte~lent of f'xh;ting law, and docs not" \ Hearings on S 2722 Before the Subcommittee on the Judiciary, 8!lth Oong., 2d 
(18 U S.O. 3576) makcR thIS mere yare recolTniz(' the concept of appellate Sess, 106 (1966) (statement of Professor George). 
ltppre~iablv extend reyiew. S. HOD docs not ",' To allow the government to seek an increase of sentence also raises the spectre of 
~eviow at u.n. . I' duced S 716 which was referred to "appeal bargaining", i.e., the situation in which the defendant mny have what he 

Last year, Senator Hruska ?ond. others mt J nt who 'had received a sentence of, believes to be sound appellate issues but may. be prevented from excrcising his 
this Subcommittee. Under thIS hl)~l: d ~effllC ~'1,n appeal followin" sentence, aWl 'I constitutional right by the direct or indirect threat of government appeal. While 
imprisonment or deat~ was, perxr1 e 'd~/su;pendinO' impoRitiol~ or execution 0 I this might be a desirable method for decreasing the number of criminal appeals, it 
therevo(;lttiol1 or modificatIOn ,0 an10lb the governfnent to increase a sentenC~ us dangerous ramifications. A prosecutor intent upon maintaining convictions, 
Rentence, 01' after resontcnce. -,~ppea s Y • and a judiciary concerned with rapid turnover and the lessening of the number of 
were not provided for. . • 1973 the Committee on R.ules C!f pl'~ctlce cuseb. flooding its dockets, could act vindictively ~y increasing se~tenccs as a 

During the same pen~d, J~~ufrJ J d'c'~l Oonference proposed lllodtfication of 'wu(l'Umg to defendants that they should file appeals WIth extreme cautIOn. 
ltnd Procedure of the Umted ,. a os U 1 I . • " Itlst1~ ~ 6) As long as appellate review of sentences is limited to excessive sentences 
-~ d li n i mnde 1\1I'~cogl1itlOll of the (nct tltnt In fnl1Jj OflthO"I~~~&II1(~I:i~C~~;urtfc\tIIU fn% jurisprudence establishes general criteria as to what is excessive, there seems 

I ~plS ~fW:~l~~~~h'~ ~inl~S Att01'11ds omc~ to ll'<lgn ut1stn~tse~~ ut~~~n~,~ ct;~Ol'd in any pf thO CilSt1 a e no reason to fear overburdening the appellate courts. 
r~~~t ~~ n given rI\lv, r~g\\rdlc$s of whethel' thnt U!:slston )ns lC • 

calendared lor t!tut,dllY. " ",' '" '.... 75 , . " "~"I- --11 
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,+he srectrc of a flood o~ litigationuscending to the Court of Appeal~ upon 
approYa pf a\J, appellate revlCW scheme has led some commentators and legislators 
to look fOI' ways of limiting the deluge. 

''.('he proposed modification of Rule 35 mentioned heretofore carried a limitation 
t.o sentonces of two years or more. 

A one year rpinimum has been set elsewhere. See e.g., Conn. Gen. State Arr. 
Section S 1:-195 (Supp. 19(5); 10 U.S.C. S66(b) (196'.1,) United States Military 
Court. . 

S. 716 carries no limits on the length of terms of incarceration to be covered. 
We basically concur with this approachi if after a sufficient period of experimenta_ 
tion it is determined that appeals engendered under this scheme are needlessly I 
lJogging down the performance of the apppllate court in other matters, eOllsidera_ 110 
tion could then be given to amending the section to provide such limitations. !I 

'fhere are some other limits which can be implllmented, without any adverse ' 
impact on the defendant or the government; 

Sentencing appeals should be made available only in the event of an order of 
incareC'mtion. A:; u result, no right to appeal should apply in the case: where a 
terlll of years has been suspended and the defendant placed on probatIOn, until 
such time as probation is revoked. and the defendant ordered to jail to serve the 
~m. . 

Another suggested limitation on the unnecessary appeal would be the require­
lllent that, prior to filing the appeal, the defendant must apply at least once to 
the sentencing Court for modification or reduction in sllntencc undC'r H.ule 35 of 
the Federal Rules of Criminal Proccdure. 

We thC'rrfore Rupport the general policy expressed in S. 716 with these limitations 
and modifications in mind and urge that it be engrafted into S. 1. 

CHAPTER 12-COI~RECTIONS 

I. OgNNRAL COMJlU<:NT AND BVALUATION 

'''rhe failure of Illltjor institutions to reduce crime is incontestable. Recidivism 
rat('s aro notoriously high, Institutions do succeed in punishing, but tlll'Y do not 
deter. They protect the community, but that protection is only temporary. They 
l'dieve the cmmnunity of responsibility by removing the 0ffendel', but thpy mnke 
sIlccc8sfui reintegration into the eOll1m\ll1ity unlikely. They change tht' com· 
mitted offender, but the change is more likely to' be negative than P08itiV0." I 

For tht'l4e l'eaROnS our prison systcm ha:; been the subject of almost exhuustivo 
review and study over the past severnl years. rrhcse studies Iuwe concluded that 
chang(>-immediate change--is impemtive. 

In the 92nd CongroHs, legisbtive conc(;'rn with upgrading the conditions in our 
prhwns, and providing a minimum national standard of cnrc, W:lS dC'lllonstmted 
in the introduction of more than 100 bills dirC'ctcd toward,; revision of our prison 
system.2 Most of them make it clear that maintenance of pn'sC'nt structure is 
unacceptable and conducive to the disorder aud violence which hm; eharactl'rizcd 
our prison system in recent years.3 

The introduction to the Omnibus Correctional Reform Act of 1971 noted that 
"the corl'(lctional sy;;tem of the United Statcs is under-financed, over-tax('d and 
does not provide cffecUvo correctional progrmm;".1 

This chnpt<'l' provide:;; 110 remedy for that situation. Adoption of this section 
will simply perpetuate all of the _problems of our present structure-offering 
neitlwl' improvements nor reform. It ignores the opinion~ (If most experts in tlle 
field of correction:> that too ronny people nre being locked up for too long.6 

'l'lll're can be Ito excuse for udoptingthis soction us drnft('d. 

1 '['<15k Forco R.eport; CorrecUOIls, allpra, p. l. 
~ 'rho most. Itnportnnt o[ these bills Include; S. 39t8. 02nd Congress 2nd SessIon (1072); Intl'odurod by 

<1eDlltor Hruskll, to erml~ II NIIUonnl Instllulu of Corrections. H.R. 13690, (92nd Cong 2cl 8ess .• I!I72)­
l\lllnpow~r Trnlning HIli; II.R. 123M, (02nd can. gist Sess.i (1071)-Mllnpower 'r,'nlnlng Dill; n.R H3?'h" 
W21td Cong.2d Sess., lO(2)-()mnlbus PennI Reform Aot: LR. 11605, (U2nc1 Congo 1st Sess., lU71)-T e 
()nllllbl1~ ComctiQnal Reform Aot of 1011; S. 3185, (021\\1 Coug. 2d Sess., lU72)-The ~'odert\1 Correction! 
ReM!llml?atioll Act. 

3 It Is a derisive comment 011 the prosent stuto of prisons that lcglslllt!onlu\s bconlntrorluced In ord1rt~ 
provl!l~ lnnllllcs with suol1 th!n~s \\5 drhlltlng wnt·,r. sulndot)t light ntld v~t\tI1!ltlOI1, nucl medical cnre, 
~n" n.lt. U3,7, 9211(\ Congo 3rd S~ss., I07~; us woll [1.;0 tile l~~(sl(\t1on cited In (ootnol(\ 2, 8Ul)rn. 

I lI,R. 1160,1, 8llpra. 
6 1 [(':lrll\~~ 0\1 Con'~ct1olls PrMtt~CSj 1'hNI' Fnulls and ShorteomlngSj HOUse Jtldlclnry Contm. SllhConltn • 

No.3, U2tld Cong., 1st 8t'S5., (lull). ' ' 
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Wr> urgr> the Committee to ~crap this proposed h t . 
reform bills prPRently pending before it and t' d e up C'~, to rp\'lC'~' thp ,various 
about the changes which must be ll1ade.G' 0 u opt a Plogram whICh Will bring 

II. FACILITIES FOR ADDICTS AND ALCOHOLICS 

Because this chapter specifies the character a d t 1 r I 
reetional institutions, it would be a) n.d ni . 0 n, C'R ,a) IS m~c!lt of fC'drral Cor-
construction and maintenance of se\}al'ft'te ~~tf~ul~lCIUd? prc:rJ~lons dirC'Cl:ing the 
within this scction if it wefe to be adopted. ,·lOns or a ICts and alcoholics 

TI~e l~eed. to segregate these offenders and to ,. I . h '. . 
hospltal!~atl(~n where nC'cm'Rary, exists' indepen~~o~rc e y~ a~lh~atlve care, and 
otren~er )s bcmg processed through the criminal J'ust :en" ! . (t) W .<'It er or ~ot the 
from It. I. "HyS em 01 Hts been dlv('rted 

Over the past few years, penaltie~ for v'ol t· f . 
increasingly severe 7 While thpse pe' It' I a Ions () narcotlCs laws have be rome 
they have' increas~d the nUJll'bel' ~p c:)~ l~ve not l:educ,;d il~('gal tmffic in druW', 
Present drug abuse treatment progmms in g:s~rf~t.ofI<l1idorR bWlth drug problC'ms. 8 

ful, and lmch programs as the federal Narcotics A~d~ taR: >1 een.1!trg~ly unSueel'SH-· 
too few of t.he offenders in need of treatment 0 IC S 0 e lalJ1iltatlOfl Act reach 

The number of arrests for narcotic off' 1 ' 
progmUl essential to ll1aintainin an bul ~nses ma.cos a ~oordlllatpd, tl'en:tment 
system. There arc num('l'OUS exi~tinJl1l()d~l~c~d .worll1(Jd~ III the crunlllal Justice 
nnd all have obf{rrved the di8tinctio~ betwe~n h~ SdlC 

1 1 uad~rpatmellt progmmf;, 
ers chnrgod with POssession of dangerous. d' ~,-core Iht lets ~nd first offend­
has h~d no ad!lcrsf3 impact on the ". Itl~;;,. so. t at thmr commitment 

In !I~ht of all available medical ;~~dl~U~.lty. \\hple s\lch progl:al1ls are bnsed. 
for fmhng to provide trcatment ulternath~~~~ct~yna~ 1 dlyaj . no valid rcnson exilOts 

As long ago as the dccision in Powell v T 0 l~e ,t CO,lO lC. 
facilities for the treatment of alcohOlics" t1~s, the Supreme Court noted thut 
To reduce the number of al'l'C'sts for d~u~~I' IS country are "woefully lacking". 
~f the crimitutl justice system, 'ti~e Preside 'f,nne,s, fl.T~~,.to keep thes~ people ou t 
In 1967 recommended the creation of n s, ommISH~(!n O!l Law bnforcement 
under. the auspices of local police de e~~~mum~~1 d~,t?XI~~Cittl(J~l centert'! opC'rated 
~stabhshed pursuant t,o their recomnfeud~?nts .. E~pcLllle!ltnl J?l'ograms werll 
IOgtoll, D.C., and NllW York City find ha (I, loud l,n ~fit. OulS, l\11t'!~()uri, \V(l,!3h-

It is indisputable th t ' 0" ,":e lit Slglll !Cant SUCCl'~S.12 
or the mentally ill oft'C~d~~C~~~tt~lOn WIll not cure, tllQ addict, the alcoholic, 
~lIitcd to cure for them. The need of at I our presfut pl'Ison system is totflUy un-
10 tre!ttment fueilities For tIll' rp' ' lese peop e for trcatn1<'nt can be met only 
oC facilities which can j)l'ovide the n;],.~;t' the c()~e mUst authorize construction 
necessary to provent the co t' . e \CuI attrntlOll and rchubilitntive programs 
cOllrts and prisons. n muons I'll-cycling of these ofi'endprs through the 

(c) gllOUld be uRed for thiR ). It 1 
and rcplacpd by 1\ separate' !<~cli~ P,ORC... s louId be, d,plptrd in its present form 
uIar lirograms and the hirh;g of sp:fi~fil~~dtll~ a~lt~~I'I7tg the' adoption of pnrtic­
lems of the con Victlld drug addidt ~nd a1coh~li~~mls ,ra ors' to dcal with the prob-

I As a g~nPr!ll stliLemont "~th reg Ir ILl 

~r!~l~~lli~~~:}i~~it~~Y~~~~~1~~fr~~~~~~~~m~~rf~~~~~f.{~~f~~{l~~~~~~~~;~~~~~~~ 
~. ~I!UltynndJusticoln COl'fprt(llllS. 

3: si~lil~~o~~ o[s~clo-ntndlrulpl'o bl~m rllSr~ from romrtions. 
4. MnnpO~Vl'r ~C:;~~f~~r~~~~~nphnsIS from Institutions to community progrums. 
~. Jrrrrnsca involv~rn~nt 0/ th~ pUblic .. 

i It ih~~~~:;~'l!a;~~~~ln~I~~~g~;ZWmyso Nn\\;sl~ttrr, .vol I, No. 11 Wlntrr 1973-10iJ. 
I ~1~~~tlylnVY' mnn~' persons conllncd ro~~\1:i-;~~~~ci~~ ~~~II~~~~O~~C~~~IWt!l C,V~!' ~~'foro. l<l. at 352. 

sunntl' "','UUICI o[ its exclusloltm'y provlsl011< II III I It N \ u~ thelS. 
II0392o~.1?n5i~n\~A~f,VIOliJl1t crlnw, or to nn,'on.> WILl; 2g1' ;~~;~;~lt1l:C;~~lg8gi;;~ltmotlts Ullnvallnblc pur-

Tho Chnll(\ng~ or CI'lm, In a Free So I ,t 1r~ , 
mr:"+rll~ '.\dml1llstl'utlon of JWitlCO. C (y, v 7 pp. 236-237 Pl'c<ldent's Contml,~lon on TjulI' Dn{orce-
bilit I~ to,POlliO to Ihn voltmt,lry n9\r'ct orthn DI 't,· t t 
patl~tO this program with law ~l)ft)I"PlllNlt llims (/~;1\1~1 ,C'illllllhh prngr.llll (l'lll0ll~tratl>l the rO'1lpl(i­
lion (1M?)· Pl:tl~20tloll Ihut Is 00% ~(\It-r~fcrred. Nlmin(~ 'Tw~ ~11111~i~iJ~'I~lcr I') .WIlAlk-lni h1l1 l'("UltNl fu a 

• • '"c~ssm Y r1'esls, ABA FOllndn. 
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For these reasons, we recommend adoption of the following standard, pro­
posed by the National Advisory Commission on Criminal Justice Standards 
and Goals; 

"1. The commitmcnt of addicts to correctional institutions should be dis­
couraged, and corrcctional administrators should actively press for the develop_ 
ment of altcrnative methods of dealing with addicts, preferably community_ 
based alternatives. Recognizing, however, that some addicts will commit crimes 
sufficiently serious to warrant a formal sentence and commitment, each institu­
tion must experiment with and work toward the development of institutional 
programs that can be related eventually to community programs following 
parole or rolease and that have moro promise in dealing effeotively with addiction. 

a. Specifically trained and qualified staff should be assigned to design and 
supervise drug offender programs, staff orientation, involvement of offenders in I 
working out their own programs, Ilnd 00 ordination of institutiomu and oommunity 
drug programs. 

b. Former drug offenders should be recruited !lIld trained as change agents to I 

provide program credibility and influence offenders' behavior pa,tterns. 
. e. In addition to the development of sociru, medical, and psyehologioal informa. 
tion, the olassification pxocess should identify motivatiolls for change and realistic 
goals for the reintegmtion of the offender with !t drug problem. 

d. A variety of approaches Ghould provide flexibility to meet the varying needs 
of different offenders. These should include individuru eounseling, ftllnily eounsel. 
ing, and group approaohes. 

e. Programs should emphasize I, alternatives" to drugs. These should include 
opportunities to affiliate with oultural and suhoulturLl groups, social nction 
alliances, and similar groups that provide meaningful group identificntion and 
llew social roles which decrease the' desire to rely on drugs. Methadone und other 
drug mainteIlnIlcc programs are not appropriate in institutions. 

f. The major empll!\~is in institutional programs for drug users should be the 
eventual involvement; of the users in community drug treatment progrums upon­
theirpfil'ole or release. 

g. Because of the inherent limitations and past failures of institutions to den1 
effectively with drug addiction, reseurch and e:.\:perimentatioll :;hould be nn 
indispensable element of institutionru drug treatment programs. Priorities include: 

(1) Development of techniques for the evaluation of correotionru therapeutic 
communities. 

(2) Development of methods for surveying inmates to determine the extent o! 
drug abuse and treatment needs. 

(3) Evaluation of program effectiveness with different offender types.13 

CI-IAPTER 12-CORRECTIONS 

SUBCIIAl'Tlm C--BUREAU OF' CORRECTIONS 

3-12-Cl-0RGANIZATION, DIRECTOR, AND RESl'ONSIBILITIES 

(I\.) E8tablishment-~'emovcs the Bureau of Prisons from the Department of 
Justice, and places it under the direct supervision of the Attomey Generi1l 
Additionally It authorizes changing the name I)f the "Bureau of Prisons" to the 
"Bmeau of 6orrections." This provision is deceptive. While ostensibly removin! 
the Bureau from the Depltrtment of Justice jurisdiction, which is conceptually 
appropri(tte because of the impliCit confliot of interest between the Departmenl 
and the Bureau, it in fact provides that the Director shall serve "under the At, 
torney General", and provides in later sections tha.t the Attorney General mUll 
approve his a.otions. (See 3-12-C1-4). 

While there may be budgetary a.dva.ntages in submitting the Bureau's budgtl -
.as part of the Justice Department Budget, we believe there is greater intere:l 
in ml1king the Bureau either an independent agency or bringing it under anotha 
federal agcncy such as I-IE'V: which do.es not have a built-in conflict of in~~res~f 

The name change is also mapproprmte. As long as there are no prOVISIOns ~ 
the restructuring of our penal institutions, thoy will remain prisons, not c~m~ 
tional facilities. No euphemistic change of names will correct that situat~on.,·· 

(b) Authorizes the appointment of a "Director of the Bureau of CorrectlOlll,'1 
to be made by the President, by and with the advice and consent of the Se~~11J 
This provision specifically provides that it "shall be of no force and effect ~I 
to the incumbcnt director. We suggest the inclusion of 0. provision directing tbl/ .. 

II Tnsk ForCD Roport: Correotlons, supra. Stllndard 11.5 Special Offender Types. . 

! 
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Buch appointment be made within One year ft th . 
is recommended that the term of service b a er e adoptJ?n of the cod!'. It 
the apPOintment be made with the advice and cnoon~oengtelf' tthJ ans SIX years j and that 

s n 0 le enate. 

3-12-C2-CHARACTER OF CORRECTIONAL FACILITIES 

'rills provisi.on di.rects that "the Federal .,' ... 
planned and limited in size as to facilitat~ tlloIIcictllnnl faclhtws 5hn11 be so 
system which will assure the pro er cl iIi e. eve opment of an integrated 
offendors according to the chnrnctef of th~~J~a~lOn and.tsegregation of federal 
mental condition of the offender and such h n e comml ted, the character l\nd 
providfng an individualized syst~m of disCil~111l~r ~actors ndstshould be considered in 
committed to such facilities." , are, nn reatment of the person 

(b) Directs the Director of the Bureau of P . t . 
tions and ngencies for the specinlized tre~~sons t 0 ~et aSIde and adapt institu­
"Insofar as practical such youthful offend men 0 youthful offenders ... 
their nccdH for treatment". (emphasis ndded)rs shall be segregated according to 

(c} Orders the Director to set aside or ro' d 
agencies within the correctional system t :P Vl e .~~~ separate institutions and 
addicts, drug abuser:'!, and alcoholics 0 give SPCchuIzed treatment to narcotics 

Subpart (d) provides that the Se'eret' f HEW 
Public Health Service to the Department ~lJ 0 t' '''f shall detail officers of the 
and furnishing medical psychiatric IJ us Ide tlor the purpose of supervising 
federal correctional facilities. . " an 0 - ler related services to the 

CHAPTER 12 

SUBCIIAl'TER E-FEDERAL COlmEcTIo~-' I 
• "AI, NDUSTRIES 

3-12-EI-ORGANIZATION 

Chl\nge," the llltlne of the government c. . " 
I!ldustrie~," and replaces tho present ad . o~~~r~~lOll to Federal Correctional 
six-person Board of Directors to be apPO~~nd bla Itohn 0pf the corporntion with It 
out cumjlell"ation. "e y e reSident, and serve with-

3-12-Ic2(a)-sCOl'E OF Ol'gUATION 

Estllblish('s that the corporntion·" '1 11 d t . 
extent indtL~try shall be carried on in s/~ e ermme. ill what manner nnd to wh,tt 
tion of goods nnd service; fOl' eonsump;i~~!\~ correhtfon.nl~ faCilities, for the pro(hl~­
lllent.agenc~es." III suc aClltles or for sale to govern-
. ThIS, B(:ctIon further directs that an "d . 
mdustl'les mlLy not he sold to the p bl ,goo S an~. SerVl?eS produced by such 
unless the Secretary of Commerce U.lO 1Il. competItlon WIth private enterpri~e, 
enterp,risc would not be hnrmed." certlfies to the Attorney Genernl that private 
Pur~uant to (b)-Diversification th B -

pr~\~~e employment "where a . r --:" e" oard of Dire!;ltors is authorized to 
faclhtles and to diversify prisOnP~)~l~~;.,~te fUflofende!,s m f<;deral correctiollul 
an undue burden of competition fro' I ns so la no smgle pl'lvate industry has 
latter directivo is intended to impf~ the

t 
prOdtucts of the pri~on industry. This 

f~gr~,m-"to reduce to a minimum ~~~petit~o ate~tlgOal. of th.e diverSification 
a or. . In" 1 1 pl'lvate mdustry or free 

(c) Yocatlonal Training-pr id th t 
for(dt)he voeat~onal training of ~~ali~~d :ff t~ ~oard of Directors "may provide" 

Authomes applicat' f th . ~n ers. 
convicted of militnry offe~~so n e proVlslO~S of this subchapter to those persons 
of (th)(J :pcpartmcnt of Defe~se.a d confined m any facility under the jurisdidtion 

e. SI~llarly extends this chapter t tl. . . 
CO~~~td llllcorrectional facilities with~ tl;e :Di~i~~eftcanld tr~llllllg of offenders 

. as ate as the 1920's l'ivat . I .0 . 0 um!:Jla. 
varIOus arrangements that alloP d the enterpl'lse explOIted prIson labor through 
cost Additio 11' we' em to obtain inmate 1 b t' t I Sold'1nm t na y, Pl'lSOll industries-which paid little a. .or 0. VI~ ua ly no 
hidust ~ e-produced products on the open market . or no w!L~es to.lllmatps-

As r~. . • , III cOlllp<'htJon 'V'Ith private 
a reactIon to these abuse f tl . 

enllcted to remove pri~on ind~~t~ics 1: pr!~~n work foreet federal legislation was 
!Seo gcn;;;U CIs e1 er a source of goods or services for 
~ranpower IUld ~1rnl~l~gn, foaoOd. Tho Legal Challenge to CorrectIons' Joint Com nlss! C 

' • , I on on arrectlons, 
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private enterprise. At the present time, tlus legislation is still operativ7 andspecif_ 
ically forbids the hiring or contracting. out ~f. the labor of federal prisoners, and 
bars their use on government contracts." AddltlOnaUy, ~~s~ states have banned tho 
sale of pl'i80n-made goods except to the state or subdl:'lslOns. ther!,of. Tl~e result 
'Of this approach to prison lt1bor has been not only to shield prison; lI;tdustnes .from 
'Cxploitation but to effectively isolate thcm from the manpower trammg techmqucs 
{1~d progra~s developed by private indust!·y over. tp.e las.t half-century. rt . 

The radical change in social and economic condltlOl1S smce the pro~ult:>atIO!l of 
this legislation, makes its retention a.'l the philosoph.ical !Jase for t?-e. d.eSlgn of I?rJSon 
industries inappropriate. ).Vlaintaining t~ese legl~la.tlve 'prohl~ltlOns sel'lously 
hampers any efforh to prOVide offenders wlth.voc~tl?na~ slulls WhiC~1 t~ey. can use 
to find work after their release. We urge tl~etr elllnmatlOn from thiS SuctIOn, and 
their repeal elsewhere in federall~w: . . ' " 

The National Advisory COmll11SSlOn on Crlml!1al !ustlCe. Standards and Goals 
has recommended that "[b]y 1975, each state wIth mdustrml pr~gra~s operated 
by or for correctiolll11 agencies should amend its s~a~utory authorlz!1tlon for these ' 
programs ::;0 that, as applicable, they ~o not proh.lblt: . .' 

1. Specific types of industrial actiVity from bemg carl'led on by a correctIOnal 
institution; 

2. The sale of prison products on the open market; . 
3. The transport or sale of products p~oduced by l~rlsoners; , 
4. The employment of offenders by private enterprise at full market "ages and 

eompaJ.:able 1vorldng conditions; . . 
5. The payment of full market wages to offenders workmg m state-operated 

prison industries." 3 •• ., • 
Their reasons for urging th.e repeal of present restrICtive leglslatlOn, and adopbon 

of the above standacds are, m summary that: . 
1. "The inhibitory effect the laws have on the d?v~lopment ~nd expanslO!I of 

prison indlHltries hus caused the idl,;pess charactel'lstlc of Amel'lc:1.n Corrections, 
particularly on the locullevcl . . . . . . . t' f 

2 "The effort toward reducing recidivism by asslstlilg the remtegralO!I 0 
()ffe~ders into the free society requir,"ii liberalization of these laws" . . [SIllCC] 
industrial programs should provide experience in sld~ls related to employment 
opportunities in the free community, not the purchas1l1g needs of state ~overn· " 

t" 
meg, '''Authorizing usc of pr~vate enterprise and entry into the open mark~t IdO 

rison industries will facilitate payment of full market w.age~ to cOI1l:mltte 
~ffenders. Such wage scales would l'ed~ce t?-e fe!!:r of explOltatlOn, p.rovlde. t~: 
offender with a realistic empl~ym(lllt slt~a~lOn wlt.h"c~mmensurate rcsponslbll -
ities and create a sound finan!!1111 base for hiS release. . .., 

These factors in combination with the apparent present f.allure of ,PIlsun It 
du~tries to pro~ide meaningful job training .t? inmat<1s requm;s reVlSlOn 1 of t I~ 

resent proO'ram vVe submit that such rCVISlOn can be effectlVe only t IT?ug j 

~e 'ealing mdsting enactments ag!-"inst the .mingling of prison lal?or .ttnq Pl'lV~tb I 
erRerprise, and involving private mdustry m the development of mstltutlOnll-l)o ~l 
training programs. ' THE Ex-CON'S UNHAPPY LOT r 

Geraldine Bray is an articul!1te, attr,!),ctiv~ black ~~man and a graduate of the J 
University of Massachusetts with a consummg amfltI?n to go ~o law schooh~nd f 
become a criminal lawyer. Tweuty-six-year-old Gerne Bray IS also s0I!1e uni~1 
else: an ex-convict. Nine years ago, Miss Bray stole a $34 c~e~k-and pl1ld for n I 
with six months in prison and eight3en months on parole. 'rhey tell you whe" I 

. you go to prison that you do your time, fullill your parole and then you are freel I 
she recalled bitterly last week. "But that's a lie." ~ ,. 

Until she won a pardon two weeks ago from Massachusetts Gov. Frn~c t 
Sarrtent a milestone reached only after eighteen months of relentless pleadi~& l 
Gel~ie :Bray could not even get a job mopping the £loor of a bank, let alone asp1

1
e , I 

to law school. At the banl" she would have,been ~po close to mC?ney for th~i~~l r 
board's comfort. As for law sche .1, she reports! Wh~n I applied they to be· t 
didn't have a chance .•. and that even if I did get 1ll school, ~ would never lIS ! 
able to take the bar exams." With her hard-w~n p~rdon, ger1'1e Brab ilqw;ny .~ 
a chance. But in Detroit, it would appear that tlme IS runnmg out for 0 Ie ~d } 
Brim, 26, another ex-con. He has less than a week left of the 30 days he was allot! ~.r 

2 For example Executive .Order 325-A 1905 requires all government contracts to prohibit prison labo!, " j'! 
3 Tnsk Force Report: Corrections, 8upfa Stimdard 16.l3-Prlson Indu5trlOS. . , 
I Tusk Force Report Correction, supra, Commelltary to Standard 16.13. ., 
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to find a job-or go back to the State Prison of Southern :Michigan and serve the 
balance of a two- to ten-year sentence for armed robbery. Brim has knocked on 
any door he could find; the Michigan Employment Relations Commission the 
Urban League, the Clmmber of Commerce and a private job-procurement ag('ncy 
called Operation ITelp. "At Detroit Bdison, I go down there, and the man found 
out [about his prison record], then turned me away," Brim said. 

AGONIZING 

The plight of Gen·.ie Bray and Collie Ray Brim is all too often shared by the 
estimated 100,000 prisoners who each year walk out of the nation's prisons and 
reformatories. Most of them-particularly the long-termers-fo.ce problems enough 
in simply adjusting to a life without regimentation. Even more agonizing, a great 
many must find a job as a condition for remaining on the outside-and decent 
jobs, particularly in these days of energy crisis and a faltering economy, are 
increasingly difficult for the ex-con to find. 

There are foul' basic reasons. First is the natnre of the ex-prisoner himself. 
"We don't lock up many skilled people and middle-class people," points out 
Mark Dowie, co-director of Transitions to Freedom, a San Francisco prisoner-aid 
group. "We lock up the poor, the unskilled and the uneducated"-and they 
receive preciOUS little training for postprison jobs while they arc behind bal's. 

The attitude prevalent among many employers is a second problem. "It's 
like medieval witchcraft," snaps Rhoma Young, director of Contact, which helps 
virtually unemployable ex-convicts in the Los Angeles area. "People don't know, 
people don't want to know. The first thing employers will say is 'I'm afraid I'm 
going to get ripped off'." 

Third, state licensing requirements often place nonsensical restrictions on the 
jobs an ex-con can take. In 46 states and the District of Columbia, for example, 
they cannot become barbers. In New York, he or she is prohibited from becoming 
an auctioneer, junk dealer, pharmacist, undertaker, embalmer or poolroom 
operator, among other things. In Kentucky, ex-cons are not evon allowed to 
pcrform the foul job of cleaning septic tanks. 

Finally, there are ironbound rules laid down by some state parole boards that, 
in some :lases, work against the ex-con. For example, in Texas not long t1g0, a 
former drug-addict-turned-writer did such an exceptional job of rehabilitating 
himself and helping others during his thirteen-year term that, impressed prison 
officials promptly hired him to teach in the prison school system when he was 
released. But the state parole board stepped in and said "no" because ex-collS 
are forbidden any contact with prisoners. As a result, instead of ear1ling $955 a 
month ina sthnull1ting teaching job, the man is now scraping by on $400 a month 
as a laborer in a Houston junkyard. . 

The re,mlt of all of this is lUI army of dispirited ex-convicts-and a massive ' 
stimulus to the nation's 70 per cent recidivism rate. Federal prison officials be­
liev:e that the failure to find a decent job is the biggest single reason ex-cons 
find themselves back behind bars. Adds John DeLoreall, former vice president 
of General Motors and now president of the National Alliance of Businessmen, 
which has a program to aid ex-convicts: "I tim absolutely !istounded by two facts. 
One, some 85 per cent of the crime in urban areas is committed by previous 
?fTenqers. And two, on the average they fire arrested within six weel;:s after leav­
IlIg p1'180n." 

SEARCH 

Thomas Tudor is in that kind of bind right now. Three months ago, the 33-
year-o!d Tudor, who served twelve years for various felOlues, was released from 
Qeorgm State Prison with $25 in cash, the traditional ill-fitting suit and a bus 
ticket to Atlauta. Tudor then began a relentless search for work. He first went to [t 
state manpower office. "They didn't have anything, so I went out and bought 
a paper and started through the want ads," he said. "I called a number of them, 
~nd the reaction was mostly the same: 'We don't have anything permanent/ or 
If you stay out of jail for a yenr or six months, come back and talk to us then'." 

In Detroit, "Valter R.yan, who spent 22 of his 61 years in prison for n1.urder, 
~!\~es the familiar problems, further complicated by his age. Before he went to 
prison, he did "mostly dishwashing, stuff like that." Now, he says, "no one wants 
someone my age." 
. In many cases, an ex-convict's problems do not end once he gets a job. "Some­
~.mes a small-business man will feel like he's doing a guy !1, favor becn.use he's 

Ired an eX-Offender," Rhoma Young says. "He will try and pay him less than 
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other employees, or not at all." A study done last year by the Wright Institute of 
Berkeley, Calif., found that the wage level of newly released prisoners was Call­
siderably lower than the state and national averages for the same jobs; the study 
concluded that parolees were forced to accept jobs that fell far below their.owll 
sense of dignity and self-worth. ., 

The picture is not entirely bleak, of course. Ex-cons who do find work repor~ 
that, in nearly every case, they are not hassled by fellow employees. And hundreds 
of companies, large and small, hlwe programs that reach out to ex-cons. In 
California, for example, IBM, Hewlett-Packard, General Electric and Fairchild 
Camera and Instrument Corp., all in neee) of eleotronic technicians, plan to donnIe 
training equipment to San Quentin, recruit instructors, develop a curriculum­
and eventually, hire 1111 "graduates" when they are freed. 

In San Diego, San Diego Marine Construction Corp. counts 45 ex-cons among 
its 650-man work force, working such skilled crafts as welding and machining 
and earning an average of $4.76 an hour. Not only that, the company sponsors in­
house rap sessions, where ex-cons can talk out their problems ,,,ith alcohol, drugs 
or simply the mechanics of adjusting to everyday life on the outside. "The pro­
gram has been 90 percent successful," reports Jess Holbert, general manager of 
the firm. "We have dropouts, absenteeism and men who can't do the work. But 
the 90 percent who stay on the job are superior employees." li:::..iC;~ 

HELP 

Moreover, .most major cities lu:we se1£-help programs-such as New York 
City's Fortune Society aud San Francisco's Transitions to Freedom-to search 
out job opportunities and guide ex-cons to them; they are staffed largely by ex­
conviQts. In Chicago, Cecilio BerriOS, a former heroin uddict with a $100-u-dal 
habit, not only works as a youth counselor out of Illinois Gov. Daniel Walkers 
Chicago OIlice but on his own founded Free, Inc., which counsels Hispanic 
addicts and ex-cons. "You're really alone when YOtl're out there ripping and 
running like that," he recalls. ttl want to help other Latiuos to know what I never 
knew." 

l!'innJ.ly, thollS[mds of ex-cons are making it on the outsi.de-some in spectaclllar 
fashion. When he ',vas 17, Robert Wyrick was sentenped to 30 years in West 
Virginifl's MoundSville state prison for robbery and pUI;glary. By his own account 
"CI bad-assed kid," Wyrick served four and a half years, including a bread-and­
water stint in solitary confinement. "I deserved everything I got," Wyrick admits. 
When l,1Q ,vas released, Wyrick went to Cleveland and managed to get CI job as a 
bread-truok driver and began taking some college courscs. Through an Clcquant­
unce in a creative-writing class, he landed a job with a suburban Cleveland news­
paper. With experience, he developed into an outstanding investigative reporter, 
winning a Heywood BrNlD Award and a Nieman Fellowship at Harv!\rd, Today, 
the 37-year-Old Wyricl: isa highly respected member of the Washington staff of 
Newsday. 

George Freeman, 35, was a member of a team that pulled eight holdups in one 
fourteen-day period. Arrested in 1965, Freeman went to jail for four and a hull 
years Clnd his parole does not el'pire until nell:t December. Freeman's first post­
prison job was in a bumper factory at $1.50 an hour. Later, the Fortune Society 
opened an arts-and-crafts shop and l)'reeman signed on as a clerk, Eventually, 
he rose to mn.nager and later tooir a job as a $175-a-week salesman in the New Yor~ 
office of Bemis Co., a plastics and packagillg firm. In 1972, Freeman left BemiS 
to join.rCldio station WOR as a time salesman. 

MODEL 

Today he is earning $21,000 a year; has been praised by fo!"xer New York Cit! 
Correc ions Coinmissioner George Mc.Grath as lithe model parolee in the :U.S.' 
and even has political ambitions. "I'm glad I went through those experlCnCIl.\ 
.becausenow I can understn.nd them," he told NEWSWEEK'S Pamela Abraha,m lust 
week., lilt was hell, but for every negative stroke I've reoeived in my life, I've 
had two positive strokes to counter it." . 
: Still, for every Bob Wyrick and George Freemap., there. ar~ hundreds of Colhc 
'Ray Brims}, Thomas Tudors and Walter Ryans, men whose chances ~or apr~; 
ductive life on the outside are as dreary as any prison cell. And even the Uluoky 
oncs, like Boston's Gerrie Bray, .can p.ever quite escape their past. Despite Ilftr 
~goveJ:Dor's pardon and her fineaeadcmic record, there is no guarantee she will Pde 
accepted at law school. ttThat's,going to be a rough one," SUl11l;l up Gertru ~ 
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Cuthbert, CI member of the :Massachusetts Parole Board, "because she still has 
to admit she was convicted. I just don't know whether a place like Harvard Law 
School is going to put much weight on a pardon. And certainly the bar association 
ill not." 

w CHAPTER 12-PAROLE 

I. GENERAL COMMENT AND EVALUATION OF SUBCHAPTER F 

In light of the widespread agreement about the need for the virtl1ally complete 
overhn.ul of the parole system, and the myriad alternative formuln.s for reform 
ourrently being advanced,! it is recommended that the code not take a position 
ia favor of a particular pClrole structure without further evaluation of the various 
proposed models. In the absence of such evaluation, a legislative determination of 
the parole system to be adopted would appear prematuro at this time. It is 
therefore suggested that the code should not foreclose any options by adopting 
provisions detalling the structure and optJration of the system itself. Instead, it is 
recommended that the code facilitate the reconstruction of the parole system by 
providing a general administrative framework for the system, and adopting 
standards of procedural due process to which the parole process must couform.2 

This approach would have the dual advantages of permitting the use of all 
available resources to develop a new parole system, and of ensuring that whatever 
system is adopted will meet emerging constitutional requirements. Moreover, it 
would permit the inclusion in the code of a legislative directive for reform of the 
parole system, and allow Congress to fix a date by whIch detailed legislation must • 
be adopted. Such legislation could then be made part of the oode, . 

As noted, our primary recommendation is thn.t the adoption of a specific parole 
system should be deferred until there has been further study and review of the 
available alternatives-possibly within the parole system itself. However we 
~ubmit the foll~wing co:nment in light of the faet that it may be the considered 
Judgment of "his committee and the Congress that reform of the federal parole 
system has already been too long delayed, and should properly beinclu'ded as part 
of any new federal criminallegislCltion, 

Statigtim; show that of 83,000 felons leaving state. and fnderal prisons in 1970, 
72 pel' cent were released on parole. Most recent estimates !~ro that by 1975, more 
than 142,000 offenders will be under parole supervisions.3 These figures demonstrate 
that parole is the dominant method of release for prison inmates today and is 
likely to become even more so in the future.4 I 

Tl~i~ reliance ~n parole has changed the decision-making prooess Of parole 
admInistrators, smce the key question which they must decide is no lqnger 
IO/\ether to releas~ .an offender, but when, and ~tnde.r what conditions. Because of 
this. 7han~e! revlsl~n of the standards and practICes governing parole release 
deCiSIOns IS imperatlVe. 

The adoption of some form of parole systtJm by all 50 states and the federal 
government reflects uniform acceptance of the theoretical basis for the parole 
COMcpt-;-e.y:, that tho.se per~lms who are close to the offender clln best judge 
the preCIse time at whICh he IS ready to be released, and should therefore l\aVe 
the re~ponsibility for malting that determination. 
. Unfortunately, there is little evidence available which supports this assump­

tIOn, or indicates that it is possible to tell from the inmate's conduct when he is 
psyc~ologically ready for release.G . 

ThiS conclusion is corroborated by the report of the Citizens' Inquiry into 
Parole and Criminal Justice, released in ,MarCh of this year.n This study group, 

t Among tho bo~t of the cur~ent proposrus for l'!>vlsion are bills sponsored by Senator Bayl! and Congress­
IDOII K~telllncie, which nre presently pendIng; the general Stntement of Reorgablzntlon Issued by M~urlce 
J gt1r ( Isoussodlnfra)i tho framework recommcnded by tho Natlonru Advisory Commission on Criminal 
~ co Stnndnrds and Goals In the Tusk Force Report on GOiTcotions, supra. 

These roquIrements, set forth In dotail infra, Inolude, inter alia, adequate notice prior to any hoarlng, 
r~~roslointatlon by counsel, publication of tliO stnndnrds governing tho deCIsion-mIlking process, propnration 
o I nr ngs by tho oxamlnor, nnd provisions for a review nudappeol process. 

Pr~sidont's Comnllssion on Lmv Enforcement lind .Admlrustrntion of Justice, Task Force Report: 
~WUtQlns (1067), pp. 6-8. Noto: these figures do not Include olIenderd released from jllils, workhouses, or 

In ns tutlons, but only those sentenced to serve terms In prison. 
m '1hts evaluation rel1ects both economic factors, and recognition of deleterious elIocts of lengthy confine­
$~r on the olIender. Th.e IInnual cost to the federnl government Qf supervising an olIender 'On parole is 'I iO:/'}16 cost of Institutional supervision Is $1,012.60 per YO(l\. Trask J)'orce Report: COlTcctions, supra. 

I ee rown .Comrnlsslon, 8upra, WQrklng Papers, Yolo III! pp. 1408-1471. 
300 The 70-member task force speut II yoar nnd a l1alf QVnlUl\tlng Plll'ole practices In Now York state. Their 
sh ,prgebreport concludes thnt purole Is un tragic fllilure" whloh does little or no discernible good, and which 

ou d e drastically reformed pending Its complete abolition. Nearly eyery I1ndlng of the study group Is 
:ill~cn~le to the federal parole system, and to the pnrole systems In all othor states. ~'ho 70-member com­
Kin on,Vlullleluded Herman Schwartz ofBulIalo University Law School as Exeeutin Vice Chairman, Corel.tll 

g, am Yan den Hcuvel, Kenneth B. Clark, Ylctory Navasky and Arthur 1I1l11er. 
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headed by former AttorneY-General Ramsey Clark, found that what is basically 
wrong with the parole system is "the utter inability of parole board members­
however well-meaning tmd inteUigent"-to predict who will and who will not 
commit new offl'nsel" As the report puts it: . 

"The similarity between defendants granted parole and those denied is 
striking enough to suggest that despite its attempts at professionalism, nnel 
competence, the (New York) parole bGJard is unable to distinguish the rehabili­
tated from the non-rehabilitated. The community sUf)erviSion program, instead 
of lwlpinfi parolees adjust to nonpl'iHon society, is usual y irrelevant and sometimes 
harmful. '7 

One commentator who conducted an exhaustive series of intervicws with 
parole administrators found thut parole deci',ions are mnde by Parole Bonrd 
members who review the offender's file, interview him, "and then o.pply some 
theory of human behavior or merely intuitive judgment in evaluating informll­
tion~ While such techniques are useful in parole decision making, the evidence is 
quite strong that ovp.r a large number of cases they result in !L fair o,moullt of 
error ·with respect to predicting the likelihood tho,t 0, specific offender will succeed 
01' fail on parole." 8 

One of the reasons for this is th!\t: 
"Officials ch .. '\rged with assessing release rcadin('ss-have meager grounds for 

evaluating o,n individual's likelihood of respomlible behavior in the community. 
They have tended to be inclined favorably toward offenders who evidence co~ 
operation and 0, good attitude. But, given the institutional environment, a 'good 
adjustment is not necessarily an indication of the b~havior to be expected on the 
outside ... [and] attempts to assess offenders' nttltudes probably are even less 
successful than assessing behavior."o 

Avitilable data demonstrates tho,t mth('r than leading to early release, the 
availability of parole docs not reduce the o,mount of time spent iI?- priso~.~o On~ of 
the most significant criticisms of present parole lu.ws is that thmr admmlstratlOn 
has resulted in lmnecessary increases in the already severe penalties imposcd by 
our criminal justice system. This is accounted for in part by the tendency of 
parole boards to use parole us a way of equalizing sentences among offenders, and 
by the effect of social policy consid('rn.tions on pnrole administmtors.ll 

Given the dubiouR success ratio of the parole board in making a reliable ding­
nosis of when the offender should be released, it is po,rticularly important that 
the examiner's decision be governed by identifiable sto,ndards, and subject to 
review. 

Although due process protections have b~en extended 'to the ~arole rev~cation 
process (discussed infra), the parole (]rant~n(] process has rema!l1rd subJect to 
virtually no sto,ndards, o,nd unlimitAd administrative discretion. As has been 
pointed out: . 

"Release on parole remains subject to final, o,bsolute and thoroughly o,rbltrHry 
administrative discretion. As the 2nd Circuit said in 1970, 'like an alien seeking 
entry i)1to the U.S. ; .. [the prisoner] does not qualify for procedural due process 
in seeking parole.' 111 line with this philosophy, not one American court has 
disturbed a decision denying parole for failure to conform to due process. To 
the contrary, by Io,beling the parole decision a mutter of legislative grace, the 
courts have steadfn.stly refused to require the po,role board to employ procedUl'es 
or sto,ndards of any kind in exercising their 1mbounded discretion." 12 •• 

In mo,king the parole release deci;;ioll, the Parole Board is in effect e~erClsmg 
a judicial function, and should be subject to the same due process reqmrements 
as the sentencing judge.1a 

7 Columnist William Raspberry, reporting the results of tho Citizens' Inquiry iu tho Los Angeles Tip/II, 
Pnrt I, p.12, Sundny,lIfnrch 10,1074. 

i O'Leary, Issue3 lind 'l'tends In PIll'oleAdministrationin the United states, 11 Amer. Orhn. L. Rov"ST 
103 (1072). 

I Task Force Ronort: Corrections, sU1Jra, p. 245. 
10 See Task Force Report: Correotions, Chaptor 12. 
11 The Oorrections 'I'ask Force found that: "In addltion to issues of equity, parole decision-makers some­

times respond to [lctual or anticipated publlc attitudes .•.. This p)1bllC reaction issuois parUculnrly Rdcubta 
in casos affooting society's core boUefs. Criteria having JltUe to do With the question of risk may bo usc 'f 
parole officials in deullng with certain cases, particularly those involving crimes scen as 'heinous'. The 
concern is more for meeting geneml socilllnorms and responding according to publlc e.>tpcctntions." ld. at 395. 

" Parsons-Lowis, Duo l'rocess in Parole Reloase Docislons, 60 Caur. L. Rov.1518, pp. l5~0-21 (1072). 
13 .ANSudgo Browning noted in his concurring opinion in Stur1ll v. Oalifornia AdttltAuthorUy, 305 F.2d f~ 

(Otil eir., 1907), formal sontence, snbject to parole board roview Is nothing more thnn "n dovlce fortrnns er' 
ring tho sontencing function from tho stoto court to tho state administrative agency." ld, at 4<19. 

• i 
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It appears indefensibly inqonsistent to create appellate review of judicinl 
<cntencingl and, at the so,me tune, allow the Bonrd of Parole absolute and unreJ 
~ewable authority to determine how much time the offender shall spend in 
prison. As a geneml propOSition, uplimited grants of authOrity to administrative 
agencies may not necessarily be harmful; however, in this instance, experience­
hus demonstrated that It is both harmful and unjustifiable for the Po,role Board 
to have non-reviewable authority over an inmnte's freedom. This authority 
is not needed in order for the parole system to opero,te efficiently--:oince its 
present level of efficiency is inexeUfmbly low; and it has not resulted in either 
the hoped-for Uniformity of commitment period or early release of prisoners 
which it. was designed to facilitate.H 

It is thcr('fore our recommendation that an alternative structure be designed, 
with the legislatively prescribed function of implementing those proposals for 
reform of the parole process which have been consistently agreed upon as crucial 
to productive cho,nge of the parolo system. Such a structure should be modeled 
nfter those proposed by the National Advisory Commissioll, Parole Board Chair­
man Maurice Sigler, or the Joint Commission 011 Correctional Manpower and 
1'mining, among others.15 

Additionally, we strongly urge that any eno,bling legislo,tion illcIuded in the 
new code severely limit the Bonrd's exercise of discretion by providing speuifie 
guidelines for its exercise and review. 

II. SUBCHAPTER F 

3-12 Fl-PAROTJE COMMISSION 

This section establishes the structure of "the Pm'ole Commission", designed 
to replace the eXisting Board of Po,role. 

Pursuant to (a), the Commission will opemte as an independent agency within 
the Department of Justice, with "final authority in construing o,nd administering 
all fedeml parole statutes with !\ sepa.l'n.te budget." Beco,use of its implicit con­
flict of interest with the Department of Justice, the Commission should either 
become an independent o,gellcy or assigned to another agency in the Executive 
Branch without the conflict of interest. 

(a) further directs that the Commission be compm'lecl of "not less than five 
but not more tho,u nine persons appointed by the President, with the advice 
and consent of the Seno,te." I~ach CommislOioner shall serve for to 10-year term 
with opportunity for reappointment for one additional term. Among the Com­
miSSioner;:;, "the President shall from time to time designate one to serve as 
Chairman. " 

Pursuant to S. 1400, the membership of the Parole Commission will c()n~ist 
of eigh~ persons, each o,ppointed to serve 0, six-year term. As in S. 1, the Oho,ir­
man Will be selected from o,mong the members of the Commission' however 
thi~ designation sho,11 be made by the Attorney Geneml rather than the President: 
It IS recommended that 81 adopt the shorter term of office proposed in S. 1400 
bt!t ~hltt it maintain the proposed presidential designo,tiQn of the Parolcl Com~ 
mlSslO~ .Chairman in order to o,void any conflict of interest problems. 
~ddltlOMlly, to prevent th2 boo,rd members from uecoming locked into their 

!lttltudes and wedded to o,ny pnrticular bureatlcmtic structure this period of 
service should be limited to two terms. ' 

3-12-Fl(b) sets forth the duties of the Chairmn.n, including the requirement 
tl.l!lt he "convene and preside, Itt least twice annually, at a meeting of the Re­
gIOnal Parole Examiners, for the purpose of considering, prolllulO'atinO' and 
overseeing 0, national parole policy." '" '" 
. 3-;12-Fl(eY'delineates the scope of the National Parole Commissioners' au­
thority over the parole system, and specifies their specific duties within the 
Ph!lrole s~ructure. The broad powers granted to the Commissioners indieat('s 
~ e cl'u.Ml role which this code has assigned to them. RevIew of these powers 
IS necessary to an evaluo,tion of parole system proposed in this chapter. 

Pursuant to (c), the Commissioners shall, by majority vote: 

hI. "Promulgate such regulations as are nece~5aryll to implement this sub~ 
e !lpterj 

':: Sco ~enernllY Parsons-Lewis. 81lpra; Tnsk Force Report: Corrections 8l1pra, Chapter 12. 
tion T2IlSp"r1ForcLo Report: Corrections. supra, Stondard 10.15-Parolo LeglsluUlJn. Statemont of Reorganlza-

, son. Rptr.520 (Scpt., 1973) • 
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2. "Have authority to accept, reject, 01' modify any decision of any Regional 
Parole Examiner," upon motion of any Commissioner; 

.3. "Give reasons in detail for their decision in any appropriate case"; 
4, "Transfer to themselves the authority to grant, modify or revoke an ordor 

'paroling an offender when the interest of justice so requires"; 
5. Create at least 5 federal parole regions, andj 
6. PrOVide a reasonably balanced workload among the regions; 
7. Hire fix the compen::lation of, and assign Parole Examiners who are author. 

ized to c~nduct hearings, act upon parole applications "and perform such other 
duties as will aid the commissioners to carry out the provisions of this subchaptet"j 
·and 

8. Provide for the systematic collection and dissemination of the data obtained 
:from research into the parole process and parolees. 

(d) Then authorizes the Commissioners to delegate both their most basic 
decision-making functionft, and the exercise of their primm')' authority to Regional 
Parole Examiners. These Regional Examiners arc (at least) five persoHS, hired 
by the Commissioners, to essentially do whatever is necessary to implement and 
operate the proposed federal parole system. Their de?isions are reviewable only 
by the Commissioners-assuming that the CommisslOners are somehow made 
aware of specific decisions by the Examiners. No provision for review of the 
Commissioners' choice of who i:l hired as a Parole Examiner iR contained in the 
Codl', and there it! no 3tatement of criteria or minimum Qualifications for I,his 
position. 

Pursuant to the almost total delegation of powcrs authorizcd by (d), any 
Regional Examiner shaU, with the agrt'emenL of one other examiner: 

1. Grant or deny any application or recommendation for parole; 
2. Specif3' reasonable conditions of parole; 
3. "l\'lodify, enlarge, or revoke any order parOling an offender"; 
4. Establish the maximum length of time which an offender whose parole has 

been revoked shall be required to serve; 
5. Reparole any offender not otherwise ineligiblej 
6. Discharge an offender from supervision any time after he has been on parole 

for mme than 1 year; and .. 
7. "Exercise such other powers as are necessary to carry out the prOVlSlOns of 

this subchapter". . 
This chapter additionally gives the Commission subpoena power; empo,~ers 

any Commit!E'ioner 01' examiner to administer oathR to witneRses; and authorIZes 
the puyment of witness fees for p!l.role hearings in the ~ame l11~ount as are paid to 
witnesses in the federal courts. In cases of non-complIance wlth a subpoena, ti]e 
Commissioners are authorized to petition for judicial enforcement of thClr 
summons. , 

Paragraph (g)-"Rule Making"-v:rants the qommissi.on additional authOrIty 
to prescribe rules for parole proceedmgs, «conSIstent With generally accepted 
standards of due process." (This authority is "in addition to the powers set forth 
in 3-12 Fl(c) (1,)".) . . 

Apart from this vague reference to <tdue process" there is no descrIptIon of 
what process is due, or at what stage of the proceedings the due process guarantees 
;attMh. .t f ' I 

(h) requires that publication in the Federal Register, and opportulll y ormpu 
Irom "interested persons" precede the Commissions' adoption of any rules pro­
mulgated pursuant to (g). 

11-12-F2-DU'l'IES OF PRODATION OFFICERS AS TO PAROLE 

TIlis section states the Ininimum duties of the probation officer in co~~ection 
with parole, and requires that the officer inform the offend~r .of the condltl~ns of 
his release report his post-release conduct to the CommlsslOn, use all smtabJe 
methods t~ aid the offender undor llis supervision and to bring about improvem?,nti 
in his conduct keep re. cords of his work and an "accurate complete accoun\ on 
all money collected fro~ persons under hif, sUI!er,vision. Additionally he s a I 
pC'i'form such other dutIes as the Parole Corn.1111SSlOn or the Attorney Genera 
d:rect. . P b t· om er is As drawn this proviSion falls short of defining fully what a 1'0 a IOn C 
required to ~lo under the Code, and what he may be required to do in the future. 
As a result it may be subject to frequent amendment, and should perhap~ be the 
subject of ~dministrative regulation. 
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For example, there is no duty to counsel with 01' assist offendcrs awaiting parole 
release, who a:e sti]l unde!' institution,:..l ~upervision: Yet under recent prop oRals 
from the. PreSIdent s AdVIsory CommISSIOn on Criminal Justice Standards and 
Goals, tIllS would be one of a probation officer's duties in the future 
" Another problem with ~his I?rovision is that (f) requires the probntion officer to 
perform such. oth;ef, duties wlth r~)spect to offenders on parole as the Attorney 

Generftl !l1ay.dlr~ct. As noted em'lIer, the Attorney General, an adversary within 
the cl'lmmal,JustlCe process, should have no control 01' power over offenders once 
they have bl'p.n sentenced, except by order of the Court. 

In, l!ght of the rec~mmendation that the parole structure be the subject of 
adnUnIstratlve regulatlOn rath~r than statutory directive it would be inconsh;tent 
to e!ldol'se the stat.utory adoptroI,l of .any specific list of duties as set forth ill this 
sectIon. However, If such legls~atlOn IS adopted, the following duties of probation 
officers as to parole should be mcluded: 

Each probation officer shall 
(a~ ~id incarc~rated 0!fen~ers and their caseworkers in preparing a pflrule plan 

provIdmg for re-mtegratlOn mto the community following releasej 
(b) !nstruct each offender under his supervision regarding conditions of parole 

on whICh he has been released; . 
(c) ~sist the offender in finding Imit~lble hOUSing, aftercare treatment medical 

attentIon, and employment opporttmitYj , 
(d) Use !lll, suitable. methods, not inconsistent with the conditions imposed by 

~hc COl!1ll11SSIO?, t? aId each offender under his supel'vision and to bring about 
Improvements III hIS conduct and condition' 

(0) ~C~ep informed Of. the conduct and' condition of the offender under his 
BupcrvlslOn and report hIS conduct nnd condition to the Commission' 

(f) Rcpo~t, to the Commission recommending the modificatioll or ~nlarD'('ment 
of thc condltlOns of parole; 0 

(g) Keep records of his work; keep accurate and complete accounts of all 
money c?llected from persons under his supervision, give receipts for such mon('y 
and :O~?lptS.i ,make such repo!t~ to ~he CommisRion and to the Dircctor of the. 
Admllllstratn e Office of the l.Jl1lted l::ltat{·s Courts as Jlluy he' l'C'quired' 

(!1) Perform such <>thcr duties as the Commission may direct· and ' 
(I) Pe~f91'm such .other duties with respect to offenders atl a;e consistent with 

f 3-12 F3-PAnoLE 

:tl. ,,(a) Auth~ri.zation-directs that evel'Y offender not sentenced to a minimum t!.'rm 
shall ~e elIgIble for release on parole ... at any time subject to the eligibilit:l" 

rehgulj atlOI!s.of the Commission", and, that offenders sentenced to a minimum tornl 
s 1\ I be elIgible for release upon completion of that minimum term. 

the prOVISIOns of thIS Code. 

'f (b) Mandatory Release Supervision-provides that offenders serving a maxi­
f ~um term of 10 years shall be released at least 2 years before that term expires; and 
~ hat off~nd~rs sentenced to more than five years shall be relensed one year pri.or to .j. t e eXpIl'atlOn of that term. . 

,. h AliSObugh ~ ?-12 F3(a) has adopted the progressive position that an offend!.'r 
. s .o!l ,. e"elIgl.ble for release at any time after imprisonment, (a) makes that 

I ehg!hlhty subject to ... the regulations of the Commission," The offende/' is thus 
, ~~Plcht to the ab.solut? and unchecked ?~scrction of the parole authority, sin~e thi~ 

tlSjCj .. uhPter does aot lllclude any prOVlSlon for review of the criteria for eligibility 
os a l lll. (ld by the Parole Commission. 10 _ 

lnd
If 

tthdlSf se~tion i~ ~o be, workable, an impartial standard for review must be , op e or Its achllltllstratlOn.17 

, 1 eli~nother problem with paragraph (a) is that although it makes the inmate 
'j Pl;lble for.releas? regardless o[ ~he amount of time already served, it fails to im­··t .. I ment tillS apploach by provldmg any standard for commencement of the parole •. ~asepl'oceedings.18 

. !j: II yoar, tho AdmInIstrative Conference or the United Staies unanimously J'cconmlcnded thnt the 
.. 1' I rd rl Parole formulate standards to govorn tho grant or denial 01 parole ,J2 USLW 2831 (June 20, 

.. I onlOI pvlrovlslons designating when tllo Inmate shall be considered for release aud gu.ldolinos lor 
c Oar y, thin tl.1e scope 01 their recommendation. ' 
a early ehgiblllty lor parole emphasizcs tho need lor purole exn111ln~rs to revise Dlally or i rds and procedurcs for determining release to conlorm to empirical datu collected over the past 

·f tllSel\t, tltfo, tho Federal Parole Board points wIth pride to the fact that It hns ovolved no general 
. I ?nro ere easo. Gaulin, "No Exit." Harpers Nov., 1971, pp. S8-80. Forthlsroason among otherS 

I. f l~~uc~rlzed tho Federal Parola Bonrd's oerformance as "nbout us low in quallt.Y us anything i ' . t 131). n e \ edorn! government." K. Darls, Discretionary Justice: A Pl'elinJlnnry Inquiry (1069) liP, 

:! 
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The danger of not including a mandatory time for review, is that, without such a : I 

requirement, (\ prisoner may spend an untenably long period of time in custody I ! 

before being first considOl'edfor parole release. ;'.1' 
Section 34:01-Parole Eligibility-of the Brown Commission's proposed Federal 

Criminal Code, provides that: ' 
"The Board of Parole shall consider the desirability of parole for each prisoner 

at least 60 days prior to the expiration of any minimum t.erm, or if there is no 1 
minimum, at least 60 days prior to the expiration of the first year of sentence. , • f 
If parole is denied, the Boardshall reconsider its decision o,t least once a yea; t 
thereafter lmtil parole is granted a;ud shall, if parole is denied, issue a formal l, 
order [granting or denying parole1 at least once a year." 

Fixing a mandatory time for parole consideration is also recommended by the I 
National Advisory Commission on Criminal Justice Standards and Goals: "I 

"In authorizing parole for all committed offenders, the [parole1 legislation 1: 
should .. ,require o,utomatic periodic consideration of parole for each offender", I 
and should specify those times at which the offender must initially be considered' f 
for review." 19 

Inclusion of 0, provision designating a specific time for review of eaoh offender 
is an essential part of any legislative effort to reduce the arbitrariness of the I 
present parole release process. We recommend adoption of the standard proposed .t1. 
by the Brown Commission, with the proviso that § 34:01 be amended to provide 
for the offender who is serving only a one-year sentence. A separate provision ,; 
should be adopted, making such offender eligible for parole review within three , 
months of confinement' l t S. 14:00 which directs review of each prisoner" at least once a year [after he is 
first reViewed] until parole is granted", should not be adopted because it negates I 
this requirement by adding the provision that no review is required if "it appears ! 
clear that a release order after an additional year would. be inappropriate and· f 
reevaluation would be burdensome in which case the commission may defer . f 
further hearing for not more than three years." This provision lends itself to ihe { 
most arbitrD,ry interpretation and if adopted could be used to effectively eliminate r 
any periodic review. t 

(c) Preparation for Parole Rearing-places the primary burden of preparing I 
for release on the offender, directing that before any parole hearing, each offender f 
"shall be requested to prepare a parole plan, setting forth the manner of life he I 
intends to lead if released on parole, together with any other information he may; 
wish to present to the Commission." The staff of the institution is required to '1' 
give him "reasonable aid" in preparing this plan and securing information to be' .. 
submitted. "If the offender is indigent, counsel shall be furnished." ' .. 

Paragraph (c) should also provide for notice to the offender of what information , 
the board considers relevant to its determination of the offender's readiness lor ,:;j 
release. As written tho seetion does not fulflll that function, I 

A critical weo,lmess of the present parole process is its failure to inform the ! 
offender of the criteria used by the Board in making its determination, and it! .' I 
reluctance to require the institution to provide aid to the offender in preparinl i 
for release. These defects could be cured in part by revision of this section to in· :' '1' 
elude the following requirements: ' . 

1. At least 90 days in advance of his hearing, the institution shall (a) give the 
offender notice of his hearing date; (b) provide him with a list of tho criteria used '. 
by the board in making its parolo-release decision; and, (c) furnish him with,!'; 
written list of the specific information which he could consider including in hi! ':.1 
parole plan.20 .1 

2, The staff of the institution shall be required to provide assistance to thl, t 
offender in the preparation of tllis plan; and shall have the responsibility 0 "1 
furnisbing to the Commission a list of those employment options and/or COnl"i 
lllunity service resouroes which they have found to be available in the communitr, I 
where the offender intends to reside if released; and whieh have been cOlltuctel J 
in connection with the offender. 1 
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It is not clear whether under this pro s 1 t.l . 
be needed in connection ~ith prepar~ttion Pgi ~l 1e servlCCS of an attorney' will 
recommend that the requirement Of furnishin 1e pre-release plan. We therefore 
operate independently of any reqUirement Ofg .co~~s~. to t1he i~digent offender 
defined as a separate part of the re-relert e InS 1 U 1O~~ aSSIstance, and be 
entitled to have an attorney appoi~ted to 'a~flf~c.ess, tt The offender shall be 
scheduled parole review hearing The att :. IS 11m a cast .30 days prior to any 
the offender's initial pre-seuten~e report ~~dY ~bt~ll be ~~U'I1Jshed with a COPY of 
be prOvided with a copy of whatever mater' ala. eb e~r test pOl'lsible time, shall 
Institution':. I IS su mltted to the Board by ;the 

(d) ReqUIres that whenever a sentence of tl 
Director "shall cause a complete study to bore dan one year is Imposed, the 
furnish to the [Parole1 Commission a su e ma e of the offender and shall 
recommendations which in his 0 )i~ion mmary of the report together with any 
suitability of the .offen~e'r for paro~." ,would be helpful in determining tIle 

Pursuant to thIS sectlOn such a stud r'll h t 
offenders who eome before'the Boa'rd rlr ~n . ave. 0 be made in the ca~e of most 
·of les~ than one year are not usually confi~~J':v, sl:~ce persons sentenced to te1'l11s 

TillS paragraph does not indicate 1 . m pIlsons. . .. 
the "complete study" Or who will ~~l~ew;~ have the respopslblhtyof preparing 
pir~cto:, Assuming 'arguendo that tl~e respeo~~~b.rtnen~Rtlbons furnished to the 
mstltutlOnal staff, adoption of this section will 1 I 1 YtlWI ff e del~gatcd. to the 
ltlrelldy enOl'moml power which the institut' h1ave 1e h ect of mcreasmg the 

(d) further specifics that the Bureau' shI111f~rn'~1 ~~erct e 0f!'e~del' .. 
(1) "A report by the institutional t If . . .1 e ommlSSlon WIth: 

social history in the institution; s a I elatmg to the offender's personl1lity, 
(2) The offender's prior criminal re d' I d' 

parole experiences; eor , mc u mg reports of any previous 

«
(43») AA eopy of the original presentence report. 

ny recommendations as to p'wol d ' t th . 
court, the U.S. Attorney, or the probl~tio~ l}ha e"a' e tunc of sentencing by the 

(5) Reports of 'my phy" I' . 1 0 Icer / . 
(6) "Any reIeva;lt inror~~~~io~ .::Il~~~am eXranllnatlOl1:S of the offender; 

the off,~nse fOl'1vhich he is imprisoned"; a) be submItted by ... the victim of 

T
(7

1
) Such other information as may be available" 
Ie apparent O'oal of (d) is t . d h' . 

the offender, to be used in evahl~~~VI ;~e 1 Par~le B,oar4 '~fth inf?,rmation nbout 
parole. In order to serve that ur g , t ~r 01 not .he IS ready for rC'iemle on 
be l'easonably related to thos~ f!c~~;' thr .~orlllatlOn should (at a minimum) 
progress made since cOnfinement' d S w I~C .are rel?vant to his rclease--the 
mfol'mation which this section rbq~~restl~~ 19{el~~OOd, .If any, of recidivism. The 
does not adequately fulfill that funct· e IllnSHlltted to the ParOle Board 

(d)(l) "h' h d' IOn. 
to authdrit~}P and1r::rc;te t~lec institutiol~ to eV!llua~e the offender's "adjustment 
};ihth the N ational. Ad~i~Ol'~; C~~:n;~~~~~2~e:~~1JS J'ei~llSetll's directly itl ~onf~ict 

S auld not reqUlrc a favorable r . en a on mt pm'ole Iegl:>latlOn 
Theil' recommendation is based' eC~~lllerhdaftlOn by the institutional staff," 21 

"Correctional Ad n' . t 111 par on e act that: 
institutions m1d are

l ~~dSe:'~~~~s~~~; t~eSRI~n~~ble ~Y, 'Tt'tt takes place in the~r 
role .. '.!lfl requiring attainment of un'f o. goo '. ey o.ften lOterpret theu' 
rulFes, PO~ICJeS, tmd regulations regill1enth~gO~I~ti°nldPI~ancetWlbth a ~et of oflicifil 

'or thIS reuson an invitlLtion t I . ,'. ',.' au InU1l\ 0 ehavlOr." 22 
to them, is regarded as un in 't o.t 1e lOS.tltU.tl011 to ev!tlunte the inmate's response 
experienced with 0, articul:i abon to JustIfy any failurt:l3 which they lllay have 
~ll his udjustment ),heil' com nm~te, .Mecause of tl~e i~st.itution's Vested illtcrcst 
mterest in the achlevement ~f;h . WI . ,not be obJectlVe, but will reflect tbeir 

teOullter~rOd:uctive to the parole pr~l~e~" ~iJ ~on!~th UlnfOl'tunatl'ly tho;;e. goals al'e 
o negatlVo Institutional en i' ,1 e . e onger an of render IS exposed 

the outside world whel1 rele:S~~~JIi;nt, the less likely he is to adjU:-lt po~itively to 3. In the event that implementation of this section shall require the assign,') 
ment of additional personnel to any institution, the Parole Commission sb3ll . r 
be responsible for such assignment and designo,Lion, pursuant to the provisiO\ll·); 
of § 3-12 Fl(c) (9). ! 

At the present t' 1 . , t? .the institution ~~~ €~~'~.: at1tho~ltios are crit.i~ized for being too closely tied 
~IJS fnct enhunces the Pl'Ob~bl~e r~19m therrenhlItres Of. Corl'CCltiontLl prugrml1~.2j 

19 Tnsk Forco Report: OQrrections, sl£pra. St(lodnrd le.15-Parole Legislation. ,. i 
'0 Among tho dnt(lspecHietl lor inClusion should be (I doscri ptlon o[ the offcnder's employment ".n".,"11: .. ',.\ 

the nnturo and content of any rehablUtauv~, edl1catlolUtl, or vocatlonnl programs purticipated In I 
confinement, tho person 01' persons with whom the olIcndel' would reside upon relense, and uny trcn\luen . Ji 
,oo,U~,l "",. " ""a.,",,,. . ' I 

\' 
i/-

II - lance 0 t 0 exmnmer on the institution's 
:; I~~t)'ifa~e lloport: CorreQUollS .mpra Standard le.15~Parole Legislation. 
I/~" at p, alH. 

I O\~ons·I,cwls, supra at 155,1. 

" 
-----------------. 
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report, We thflrefore recommend that, in the event the institution is to have the 
responsibility of preparing a report 011 the)nmate's adjustment, any requiJ:ement 
that they comment on the offender's suitability for parole be eliminu.ted, and in 
. fact legislatively prohibited. 

The Task Foroe Report on Corrections states thltt: 
"Perbaps the most pervasive short-coming& in the parole release process are 

the undue emphasis in parole hearings on past events, and the extreme vagueness 
about the necessary steps to achieve parole." 25 

The requirements of Cd) in no way alleviate these problems. Sections (3), (4) 
(5), and (6) all unduly focus on evt'nts which took place prior to the defendant'~ 
commitment and before any exposure to whatever rehabilitating effects institu. 
tionali;mtion may be expected to have on him. While it is undeniably important 
that the Parole Board have information about the offender, it is of primary itu. 
portance that the bulk of the information furnished have relevance to the parole 
release decision. 

Cd) (6), wbich authorizes the submission of "any relevant information" from the 
victim of the offense for which the offendor is in prison is both internally incon. 
sistent, and particularly inappropriate. The victim will in all probability, have had 
no contaet v;tith the offender sillce the offender was imprisoned. He should there­
fore have no inform!J.tion relevant to the offender's status at the time he is re­
viewed for release. Inviting him to comment is simply offering him an opportunity 
to raise unsubstantiated .f~ars and old hatreds. 

Cd) (4), directs the Bureo,u to furnish the Parole Board with any recommenda­
tions for parole made (1.t the time of the offender's sentencing. Such information is 
Similarly irrelevant, since it has nothing to do with the offender's suitability for 
release at the time of his review. 

It is recommcndcd that (d) bc revi"ed to eliminate the submission of any data 
other than the institution's report and the results of any physical or mentnl 
examinations of the offender. Additionally, it should require the institution to 
take It more active role in the prCl-release process by directing the institution to 
report on the avail:tbility of job opportunities for the offender if he is released, 
the likelihood of the offender's rejoining or being supported by his family, and 
other informat.ion directly relevant to how well hc will function if he is rl'len~~u 
from the institution. 

(e) Standards for Releaso ou Parole-provides that the Commission, "Iuwing 
due regard for the character and circuUlstances of the offense, and the history, 
character, and condition of the offender, shall be guided by the need to maintain 
reS1Ject for the law, and to reenforce the credibility of the deterrent factor of the 
bw,the need to protect the community, the need of the offender for continuing 
supervision andnssistance, and the availahle resources of the Federal Probation 
Service" .' ' , 

(f) Lists those factors which, "whpn relevant and taken in context, are proper 
for consideration by the Commission" in determining whether to release an 
offender on parole. rrhe factors enu aerated are virtually idontical to those listed 
for Gonsiden\tion by the court in determining whether or not to place an offender 
on probatioll, find are subject to the SlLme defects as noted, supra; as well as to the 
further criticism that the difference between parole and probation makes usc 01 
the same criteria for release inappropriate. 

These sections listing the criteria for release are significant additions to federal 
law and practice) sinr-e the Iactors to be considered by the Parole Board have 
not previously been included in the federal code. We approve the adoption 01 
such standards, in principle; however, we consider the adoption of the standnrds 
proposed an obstacle to achieving the goals of any reform of tho fedoral parole 
system, 

As r,l!:afted, these standards neither effectively limit the discretion of the parole 
buard, nor provide.a judicially enforceable guideline for the exercise of thnt 
discrotion. More importantly, they inject factors into the decision-making process 
which !Ire il'l'elevant to determining the readiness of the offendor for release. 

The parote releasc proeess is essentially a compromise or adjustment between 
the needs of the criminal justice sy.stem, and the needs of the offend<:r.2o Thus, 
tho decision to gl'!\llt or deny parole is often affected by considerations other 
than the likelihood of the offender to repeat his offense as noted previously, 

This t.; done to support institutional discipline, or to avoid public criticism 01 
the parole system.27 Adoption of the standards l>toposed (e,g., "the neod to reo 

~I Tusk ]~orco Report: Correcttons, 81!pra at p, 423. 
,0 In genoml, soe Dawson, 8U1Jra. 
'I Parsons-LewIs, supra at 1527. 

• 
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! ~n(orce the credibility of the deterrent factor of the I ,II) ld' 

I the p.pplication of an admittedly improper standard" . wou
thi 

SlWP1y legitimize 
I rel!ttionship to the readiness of the offender for relea~ SlUce s need" has no 
I The drafterS of the Model Penal Cod d th N e .. 
1 [Orin o~ the Federal Criminal Law, havee'b~~h c l~ ~ttlOnal <?ommission on Re­I legislatively adopted presumption in favor of ar~1 eluded. that ~here should be a 

. I specified countervailing factors can be ~howrf to ~~,~rp~'lab~ III all ca'!es unle~R 
i uas similarly adopted this approach re~ommendin' IS. Ie. rO:Yn C0111l11ission 

. t critel'ia for parole should be patterried Mter § "O"g9 thfa~llegl\I~!atlOn establishing 

t 

and should: .:> a. 0 . Ie f 1.odel Penal COde, 

.

. 1. Require parole over continued co fi t I 
exist; 11 nemen un ess specified conditions 

~. Stip~ll.ate factors that should be conSidered by tl p,. lB' " 

I~· at Its docullonj . Ie alO e oard III :1r1'lvmg 
3. Direct the parole decision towards factors reI t· t tl . .. 

I and his chance for succe~sful rett~rn to the commu~li~~~28 0 Ie mdwldual offend('r 
f We rocommend adoptIon of tins approach and t1 • fl' 
, ards as will most clearly put the burden of'. Ie or~nu !1;tlO11 of such stand­
l.· justifr continued imprisonment of the offend&~OOf 011 correctIOnal authuriiie:i to 

! III. PROPOSED SUPPLEMENT ~l'O a-12F3 

r 
··1' The procedural protections and reforms dis l' d' tl" . '·1· part of any reconstitution of the federal parol~ l;~~te~~ ;lSi?~tlOlndabre .an lIlt()gr~ll 

• allY new parole legislation. ' n S ou e lllcludl'd 111 

i A, The noeed for findings 
·1 , At the present time, the absence of any requirement that th B d f 
f gtVe the offender reasons for dellyil1O' him Jarol' f e oar 0 Pal'olr 

l

it:.. ?f the parole release process and h;s beenl iden~·fi<; d ~ndal~lental shortcoming 
mmate tension,29 Without e~ccPtion conUllentat~.lO atl an Important cau:=;e of 
urged Llle Board to furnish the offender "th . IS on Ie parole prOC(':-l:; ha\"(' 

, is de!1ied. All recent proposals for reform'~f tl a statelmen~ of rea-;ons. when paroh· 
! l'eqUirement.30 10 para e process have lIlCluded this 
·1 In his recent Statement of Reorganizat' U S P 

.... Maurice .Sigler noted thlLt the proposed inno~~~\o .. arole Board Chairman, 
I<wlnch have been undergoi I'! 11S,. • 

f 1972, will meet most of th~gfr~V~~~~lOn. ~n. a pIlot prOJect since October, 
I Included in the revision will be th€ riO'ht ~Jf\~~<;~s O{ tthe .. pnrole procedures. 
t prCllenl; at the parole hearin s ~r. d ,~nma e 0 lll.~ve a representative 
If. of a two axis set of guidelines g~ei~~~s l~~he~Cpl~~~'l !lladde. lIld the fmmework 

appeal process. 31 ' 0 e IS ellie, and a two-:itep 
We recommend that this code confor n t th T 

Parole and adopt legis1!~tion requiring t1:e Bgard et P~SI, H?n1 t:Lke~ by the Board of 
reasons when parole is denied 32 0 mlllS 1 a Wl'ltten statement of I An integral part of thitl re~om ne d t' . 1 .' 

I 
sub~litted by the institution to the ~a; l01h IS \l~ red~llt~lcnt that th~ lllaterilll 
to hiS attorney prior to the parole heari~:' oat )e ISC osed to the oHendel' and 
B. Disclosure 

~ The Natiollal Ad . C " t in all cases, unless ~y~.~Z' at?mnu.s~LOn l~as re.con~l11ended that disclosure ill' made 

I certah.1 information, which ~a~ab~crt~~~i~~~11belhrf rhaso,~8 for. no~disc~OIlUl:e 9f 
e~s()ntlally thecom}l.romise whieh tl S· y, e eallng exanuner.33 'l'hl~; 1S 

I tlOlhearil1gs in Morrissey v. B6wre:'~ 4~SU.S: ~11u(~8~~)roved for parole reVUelt-
'1 ' though the Supreme C(lUl't has not t· '. d d'· . 
· With the parole .grant hearing the court hnlhelde~~~ed' llsclosu,re III ~onn~ction 
· 14 '" ISC OSurc IS reqUired 111 the 

'I~. II~~~ ~orc~ nReport,31IPra, standard lG.15-Patole LegIslation. 
>: 10 Boo '0 orco eport. Corrections, aU1Jra, Chapter 12. , t n bl ',t' r exaUlplo, SklUdard l2.3-'rh P I 0 .. 
.... US~te:gloldtedf-RNow LC\!liSliMion In coorreg[I~I~lll~ag~\~~I~:;~frf~ihCJa~e~c2yj ~a~~d(el1~ P7JO)U111 Code § 305,10; 
' ... lep 0 oorgan zat 011 U.S. Board oC P . I I ". v • 

,: il.· :~ih~ro~~~ktO ~{~;~~~t~~~a;})Oe~~~~~IP6~e~~o efil~;:iJ¥\ff~~IPg~~r; }:il~i\or!}tlttIOI' ~~~eTAc~~a?i~i~ W~~iio~ 
.. u" on cnees 58 Calif. L, Rav 357 300 (1970) . nson, ,. U pia PUnIshment and Con-

· "oll'approval of tJ i I " , 
, . llS~notod 3upra, IS rCCJII roment would be contrnry to tharocommendntion ot al1 exports In the fiold 
., Tusk Force n p t, C . , : 1 C or. orreotlOns, supra Standards 5.10 nnd ti.J5. 

-I '"'''-"~,, 
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parole revocation proceRs,3~ While it is difficult to predi~t future eourt ~c~ion, ~he t 
trend in recent years has been to extend procedurnl reqUIrements to adnllll!~t,rahve ! 
he'lrings. The faet t.hat these requirellwnts have been extended to ,Protect mterests II 
les~ compelling than the prisoner':,; interest in his release makes It apparel,lt that 
judicial recognitiondof the need for disclosure in the parole release process IS both . i 
imminent and over ue. . . ,l 

For example, disclosure of ch~rges ~nd cros:~ exa~n!lmtI?n of adverse. wlt.nesse! !' 
have been required in connectlO~ Wl~~ hOnIlIlflS lllvolvll1g. t~e te:mlIlatlOu ?f 
welfare benefits 35 social security dIsabIlity bonetits,36 and ev:!CtIO!1 fro!n a publlO 
housing projeet:37 Uowever, while important" none of these tHt,lU\tIOml lllv~ly() the 
threatened loss of freedom which is att~ndt;nt UP(!I~ any parole r~lease de?~SIon: l,i; .• , 

The argument agl\inst di::;clmmre wluch IS tradItIOnally ma?e IS t~at dl~closmg f 
,either the identity of the informant or the p(>l'SO~s ('orrohOl:a~'lDg theIr :('~(!rt 11\ay 
pORe 0. threat to their sa~ety and disrupt the seCurttyor~talllllty of the l~stttutI?n, 
However the offender IS clearly dellled th('l guarantees of due process If Illate~la\ 
which is 'not disclosed is relied upon by the. Board to deny paro.le. Preventm,g I 
the inmate from denying or explaining partIcular f!wttlal allegatI~ns ~8bout Jill 
conduct by not telling him about them robs the hearmg of any memung. I 

In order to protect both the inmate and the ins~itution, i~ is clear that there , 
must be legislative accomodation of the comP9ting mteres.ts mvolyed: ,1 

A workable compromiilo w?uld be to estabhs~ as. a b~sJ(> pr~mls? that, al} e\1' I' 
dellce in the file which is commlered by the .exammcr must be dlscl~sed .. Ihmcvcr, , 
in cases where disclosure would ('reate a rt~k ~o the ~afety .of an mfonnant, the ; 
,('xaminer "hould have the author.ity t? deC!~~ agall1st dlsclosure .. If he. the~ , 
relies on thfit information in makmg hi.s deClsH"!n, he. J?l1st so I,:dlcfite In ~IS t 
findings. This will then permit both ~'evlew of ~l1S deCISion and of the matena\ 1 
withheld. If the information is not relled upon, It must be l'~mov~d from the file t 
and seltled. As a result the appeal board will be UlU~ware of Its eXls.tenc~. . I 

Another similar compromise has been proposed by Scnator Bayh m S. 3037! his t 
hill to reform the Federal parole procedures, previously referred to the Commltte~ 
on the Judieiary.3u l::5enator Barh's bill recon1l11ends against disclosure only whea t 
the information: . ' I 

(1) is not rei event to the determinatloll of the neg~onal Board. . , i 
(2) iii It diagnostic opinion which might seriously dIsrupt a program of rehabdl' ! 

i:ationj or . . I' Wi f tl .. ·nforma· . 'i (3) was obtained in a promise of confidentm Ity. ' lenever any 0 11::; 1 , 
tion is rolied upon, the Board must so state and ':whelleve~ feas~ble make IW~llfible ' 
to the prisoner the substance of any infol'InatI01: cont~llned ~n any ~l~,,,rePdodl~ 'I 
-or othor document, or finy portion thereof to WhlOh t~IS sectl~n a)?p~ICs. A. 
tionally, the bill contains requirements thfit the exammer .sI?eclfy . With ,partJcu· ,I 
larity))' the reasons for his decision, so that review of the deCISIOn agamst dIsclosure r 
1l1!ty he made., ". 1 t . !, 

l::5\1ch review should initially be part of any admllllstratlve appea process'fse t 
up to enable offendel's to challenge any denial of parole. The establishl!lent a bn , 
nppeal system w!ll necessitat~ .that findings be ma~e and that the mmate el 
given prompt notICe of the deCISIOn of the Par?le ~otud. . " !' 

Pursuant to Sigler's proposal for reo!,gam~at!oll a .two-step appeal pro~~\, 
would be created. We recommend conSIderation of thiS pr~posal as .a pOSSlb:: f 
guide: Decisions by the examiners m~y be appealed to t~e regIOna~ board merof~ I 
by the inmate within thirty days of ItS entry uI?~n the Ie~ord. Nmety days ~l ~~ t 
the regional board member has entered a deCISIOn, the mmate may !tPpc 'iii .. 
the three man appellate board in Washingto,:, D.C,. Cases 'yhicll. re;lUlre SPcCln• handling because of lllttional security, orgt\lllzed crime, maJ,or VIOlence, bart se'iI! 
tences over forty-five years will be heard by two man exml11ner panels, u \1 d I 
be decided by iive .. members. This decision may be appealed to the full boar, 1 

3-12 F4-CONDITIONS OF PAROLE 

The vast majority of conditions outlined in this ch!"I?ter are the same as tro~e 
set forth in Chapter 4, Subchapter D, §4 D2-CondltIOns of Release, and lall 
been evnlUl~ted supra. 

!4 Morrissev v. Brewer, 81tprn nt -\85-490. 
ss OolribeTg v. Kellv, 3071, .• S, 25-1 (1070). 
II Richardson v. Perales, 402 U.S. 380 (1071). CI) t did 400 U S 853 (1970). 
S! Raca/era v. New York Cit" IIousillu ,luthoritV, ,125 F.2d 853 (2nd r., eer en e •• 
31 Pur,!olls./,rtttis, supra, at 1540-1551. > 
~g Congo Record, 92nd Cong" 2d ::less. Soptember 12, 107:. 51·1576. 

I 
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In general, we recommend that as few conditions of release be establishod 
as possible, and submit that there is no need to supplement the general conditions 
of parole with any legislatively established "appropriate conditions," since 
those can be imposed on an individ,ual basis where needed. 

3-12 F5-DURATION OF PAROLE 

The approaches taken by this section, and Section 4206 of S. 1400 present 
-certain polioy considerations whioh should be reviewcd. 

(1) Commencement: Both this section and S. 1400, §4200, take the position 
that the period of parole commences on the day of the prisoner's reiem;e from 
imprisonment. S. 1 is unclear on its face Its to whether the parole term will begin 
if the defendant is l'elensed to another jurisdiction's hold. §4206 clearly stfites 
that the term will not run during any period in which the defendant is incHree­
mtod, ('liminating any misinterpl'etfition of the statute's application. 

Tho ambiguity of S. l's provision needs resolution, preferably in favor of 
parolo beginning upon release from federal imprisonment, since by federal stand­
,ards the defendant is ostensibly ready for parole. 

Further, S. l's paragraph (a) could USe modification to deal with ooncurrent 
purole terms. The language of 4206(a) is approprifite in this regard: 

"Periods of parole run conourrently with any federal, state or local periods 
-of parole or probation for another offense to which the defendant is subject 
during the period." 

(2) Effect of 'imprisonment on. olhC1' charges on Duratlon of Parole. 
S, 1 by implication appears to take the position thfit if the federal parolee is 

incarcerated on any other charges after commencement of parole, his parole 
time will continue to run unless revoked through formal proceedings. S. 1400 
declares that purole shall not run during any period in which the defendant is 
imprisoned. 

The S. 1 position in this respect appears desirable; if the defendant is incarcorated 
clscwh('l'o and copvicted, the charging court can take fnll account of the de­
fendant's situatiou t" tlassing sentence. And if the Parole Board wishes to revoke 
or. the basis of a Itt ;ioitttion it should institute formal proceedings affording the 
Offender his due process rights before the parole time stops runningj if acquitted 
ou the other charges, he should not be further penalized. 

(3) Credit if any to be given towards the jailsGntence as a result of "clean t1·me." 
Exi~ting law provides that if a defendant's parole is revoked, he must return to 

prison and complete his original sentence less time already served. The faot that 
he may have lived on the street for years us It law abiding citizen is not taken 
into nCC01ll1t. 

S, 1 takes 0. somewhat moderate view, giving the offender credit for fifty percent 
of the time elapsed between the parole of the offender and the commission of the 
violation for which parole is to be revoked. , 

S. ViOO's '1207(e) takes the traditional position. Credit for reimprisonment of a 
parolee shall be given beginning on the date he returns to custody; in other words 
thcre is no oredit for "street time." 

This harsh approach ironically places a greater burden on the model prisoner 
who i~ released early in his sentence than on other prisonors who arc considered 
worse risks and oonsequently are released at a later time in thoir sentence. This 
Jed the Brown Commission to the conclusion that full credit should be givon for 
"clean time" on the street prior to the violation (Seotion 3403), 

We ag~'ee with this approach. If the defendant is oonvicted of other serious 
law violut.ions while tt parolel', the sentencing court CUll take the probable lmpact of 
parole revocntion and the term to be served into account at the time of sentencing. 

,3-12 1'6--RESPONSE TO NONCOM1'LIANCE WITH CONDITIONS OF PAROLE (AI-A 3) 
SANCTIONS SHOHT OF REVOCATION-WI~ API'ROVE (A),l-(A)5 ISSUANCE OF AHltEST 
WAHHANT 

The consequences of parole revocation are pot('ntially more far-roaching than 
, those att0ndant upon revocation of probntioll, and thcrefore require a higher 

standard of evaluation by the rovoking agency. l:3tatistical data reflect tlmt the 
inmate who~e parole is revoked serves a ~ignijjcantly longer period of time in 
custody following such rcvocation than docH the inmate who hl confined pursuant 
to a probation violation. Furthern}(lro, the illmatd released 011 parole finds his 
,ability to stabilize himself in society after release markedly impaired. His adjus\r-
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, ment to the demands of norIhallife will usually take longer than that of an offender 
who is placed 011 probation after serving no time at all. . 

In addition to the factors cited abOVe, a number of p~r?le ~evocatlOn ca~es 
handled by the Federal Public. Defend~r's Office an~ ongmatmg out of. FOI 
werminal Island and FCI Lompoc, have mvolved the Issuance.of noncomp.hance 
Tarrants for such technical violations as leaving the district Without pernllssion. 
These resulted in the arrest of the offender and his subse9uent rcmo:,al from 
family, home and emplpyment, to prison. a(4) should be modJiied ~o prOVIde thn~, 
"upon a finding of probable cause to believe that the offender has VlOlated a condi­
tion of parole is sl1ch a way to be a danger ... the offender may be arrested ... ", 
there be a preliminary determination by the Board as to whether he should be 
released or held for a full parole revocation hearing. This limitation on the issuance 
of ,;arrants would tend to reducp. th .e issue~ by tl~e probatio~ offic~ ~r Board ?f 
Parole as a result of pOl'sonal pique at the offender s per~onalIty or IdlOsynCt:atlC 
behavior. A revocation decision would thus be made only ill the event of a sertous 
breakdown in the offender's life while on parole.. . . . . 

(a) (5) would give the Board sano ion to aVOId the prelImmary ~eternllnahon 
noted in (a) (4) and the power to ordel:' the offender arrested and h?ld In ac~ordan~e 
with the terms of his original senten~e, awaiting full revocatI<?ll .hem·mg. !\ e 
oppose this for practical as well as constItutional reasons .. The prelImInary hearlllg 
usually given to the offender upon his arrest by a probati0!l officer :nay at a very 
early time supply mitigating evidence. which could result In the WIthdrawal of a 
warrant. Early release, if justified, is desirable.since it saves the taxpaJ;er cos~~. of 
incarceration. It also tends to promote the mamtenance of the offe!lde~ s stability 
in the commun~ty, particularly with respect to his employment whIch IS apt to be 
lost after sustamed absence. . 

(b) Emergency Situation: This is a preventive detention measure whlCh ano~vs a 
probation officer to arrest without:: warrant wh~n he has pro~lI:ble cause to ~~lie\'e 
that an offender has violated or "IS about to vlOlat.:: a conditlOn of parole , and 
when the time lost in awaiting Board approval of the warrant would Clreltte an 
undue risk to the public or to the offender. . . . 

This provision should be eliminated. First, it puts the p.robatIOn ofll.eN 111 the 
role of a law enforcement officer rather than that o~ an adVIser and eommltant for 
the offender. Probation officers should not be authol'lzed to make ~,='!ests. Seco.ndly, 
if the probation officer has the required information, he may fo!,~ard t).1e mf.?r­
mation to the nearest law enforcemen~ agency to .take ap'pro~rmte. aC~lOn. (~ee 
Comments infra Sections 1-4-D4) Thirdly ,there IS no crime ill thmkmg about 
committing a crime. Indeed, even the .Co~ission is una~thorized to .issne a 
warrant on these grounds. Using the beltef that an offender IS abo~t to vIOlat~ a 
condition of parole as a basis for arrest si!Ilply does !lot comp~rt WIth nor~atlve 
standards of criminal procedure, and entmls. a potentml for abuse and har~s~n~ent 
tllltt should in this case be elinlinated. Finally, with modern teleCOmmllIllcatIOns 
there is ample opportunity for the probation officer to co?-tact the. Parole Com­
missioner on short notice in emergency situations to obtam authorIty for arrest. 

(0) Hearing 1 'd l' h' 1 t The standard for revocation of parole and the procedurl!' gUl e I,nes w IC 1 mus 
be followed have been set forth by the Supreme Court III Mornssey v . . B,:ewcr, 
408 U.S. 471, (1972). T!Ie Morr~sey standards as the:f relu:te ~o. the ~!ehmmary 
and the revocation heanng Rhould be 11dopted and codIfied ill thIS sectlOn. 

3-12(F)(7)'-FINALITY OF PAROLE DETERMINATIONS 

Pursuant to 3-12 (f) (7): .., 
"No court of the United States shall have jurisdiotIOn to reVIew or set aSide 

any act,ion of the Parole Commission, regarding, but not limit~d to, the r.elease or 
deferrment of relee.se of an offender whose maximum term. IS n.oh expIred, the 
imposition or modificat.ion of conditi?t;s of parole, or th~ rmmpnsonment of a!; 
offender for non-comnl!ance of conditlOns of parole durmg the term of parole. 

This seotion should be stricken in its entirety, and eliminated from any proposed 
federal code, since its adoption would be inimicable to ttChieving any reform of the 
federal parole system. .. . .. 

Preliminarily it should be noted that the constitutlOnahty of tillS provI8.1011 
is extremely do~btful. On its face it appears to contravene the due process requl!'e­
ments of the Fifth and Fourteenth Amendments, infringe upon the f~ee exerCise 
of rights guaranteed by the First !1nd i':lixth Amendments, und potentIally offl'lld 
the stric~ures of the equal protectIOn olause. 
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In ar<iition to these constitutional deficiencies, the section is in conflict with the 
fundamental principle of administrative law that decisions of an administrative 
.agency mush be 'subject to review.4o Where these decisions affect "liberty" or 
"property" within the meaning of the Fourteenth Amendment that review has 
heretofore been required to be judiCial as well as administrativ~.H Without such 
review, it would be impossible to oheck administrative abuses of power or to set 
aside decisions made by fin agenoy acting in excess of its authority in vi'olation of 
its own regulations, or without regard to the requirements of procedural due 
process. . . • 

~n.Arct1~zegav. Freeman,404 U.S. 4 (1971), the Supreme COllrtin a per curiam 
opmlOn, dIrected that the Federal Parole Board demonstrate satisfactory oom­
pJi~nce :v~th ~ts own re~lution~ be.fore.its actions may be judiCially approved. 
This deCISIOn IS but onf. III a contmumg lme of Supreme Court decisions extending 
the i>~larantees of procedural due j)rocess to administrative set,tings. 

In Shapiro v. Th01llpe.on, .394 U.S. 61R, 627 at Note 6 '(1969), the Supreme 
Court lwld that a cOll,;tItuhonal challenge to cl'rtain welfare regulations could 
not be avoided by the argument that public assistance benefits were a "privilege" 
and !lOt a : 'right" ! thus voiding the right-privilege distinotion as a basis for 
,denymg reVIew. It 1S now set.tled that where the governmental action may cause 
a "grievous loss" of either liberty or property, constitutional scrutiny must be 
provided. In l'vIori~sey v. Brewer, 408 U.S. 471 (1972), the Supreme Court brought 
the parole revocatIOn process firmly within the protective ambit of such review 
~~~~: . , 
. "The libCl'ty of parolee although indeterminat.e, includes many of the core 

values ofuuqualified liberty and its termination infliots a 'grievous Joss' on the 
parolee find others. It is hardly useful any longer to try to deal with problems in 
terms of wh~ther t~e parolee's liberty is a 'right' or a 'privilege'. By whatever the 
nnme, the ltberty IS valuable and must be seen as within the nrotection of the 
Fourteenth Amendment." • 

Ou!, re~earch has dis.closed ?O other ~dtl~i:ristrati.ve agency which has received 
0. !cglsltl~lve gra~t of Imm.un~ty froiU JudlClal reVIew suc~ as th~\t proposed in 
tIllS RectIO!!. While there IS Justlfi!lule c~ncern over the Illcreasmg number of 
ca~es filed m federal court, and the mcreasmg number of appeals takfJIl from both 
judicial and administrative decisions, it is not a rational respo'lse to this increased 
caseload to foreclose judicial review to who1.1 segments of the population. 
. ~e.cent. opinions haye make it clear that most Of the tenets upon which a 
J~dlClal hands-~ff policy towards corrcctionhl luw were based are no longer 
vlnble. Both feaeral nnd state courts are examining prison and parole conditions 
in light of oonstitutional standards.42 

The conoep~ of ~udici!.:l review: of prison and pHrole. decisions is not derogatory 
of the profesfllOnallsm or COl'l'ectlOnal personnel, but IS rather a necessary check 
on the power of the ilistitutional agencies operative in this field. This hus been 
w~ll ~xplained by Judge David Bn.zelon, of tho U.S. Court of Appeals for the 
DIS~l'lCt of Columbia, in an opinion approving judici!tlreview of certain adminis­
trative decisions mnde by medioa.l personnel in treating mentally ill persons: 

"Not only the principle of judicial review, but the wllole scheme of American 
government refleots an institutionalized mistrust of any such unohecked und 
unbnlan?ed po'yer over essenti~l liber.toies. That mistrust does not depend on un 
assumption ?f mveterate venalIty or mcompetenoe on the part of men in power, 
~e they preSidents, legislators, administrators, judges, or dc.ctors. Judiciull'eview 
IS ~nly il. st,lfety. catch ugainst the fallibility of the best of m<!n, and not the least 
of 1t(l serVICes IS to spur them to double oheck their own performance and to 
provI~e them with a checklist by which they may ro~dily do so. Covington v. 
Hams. 419 F. 2d 17, 621 (D.C. Cir.) 1969)". 
Diversion 

. Li.tt'e mention of diversion programs is made in' either S. 1 or S. 1400. Yet a 
~b'1lIficnnt P!''-!-jOll of the National Advisory Commission's Report on Correction 
C S.cu~ses m\'~. Is for diverting both you,ng ~dult and adult offenders from the 

nmmnl Just~ce System. And now pending m Congress are two bills H.R. 9007 
and S, 798 wIuch would establish pre-trial diversion programs in the district court. 
.• : sSee gaenernlly 1 K. DaViS, .Administrntive Law Treatise § 6.02 (1958). 

12 eo raham v. Richardson, 403 U.S. tiM, 3701 (1971). 
Rcv7&i2(fJ¥fJ:es of this increasod Judicinlln'901vcment, see Comment, "The Parole System", 120 .Penn. L. 
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Already in exi~tence are two types of limited diversion progr:am~; under the 
so-called "Brooklyn Plan" the U.S. Att(lrn~y may hold a.prosecutlOn H~ abeya~co, 
usually the case of a minor, contingent ~m his good J;>ehavlOr over: a specified period 
of time during whicl~ the defendant will be supervised by a Umted States proba. 
tion officer. Upon satisfactory completion of the informal probation, the case will 
be dismissed' or it may be dismissed subject to refiling in the event of a subsequent 
delinquency.' For the defendant the program has the .ad.vanta~e of avoiding a 
conviction and the collateral consequences such a conviction brmgs. 

In 1973,' 689 pe~'solls were received under probation supervision by means of this 
dcfened prosecutlOn program.43 

There is still another type of ~iversio~ program. Under 18 U.S.C. 5001, ~ho 
United States Attorney is authorized to dlVert those under 21 to the state which 
will assume jurisdiction over them. 

3-13B2 of S. 1 would continue the diversion pr<>gram of this latter type. 
The diversion programs in H.R. 9007 and S. 798 would be far· broader in their 

img.!l:7~8 introduced by Senator Burdick, provide~ t11itt a committing olliep!, upon 
recommendtLtion of the attorney for the government may release a person charged 
with an offense against the United Statc;; by diverting him to a program of c0!ll' 
munity supervi~ion and services. The program, to be controlled by the JnstIce 
Department provides for voluntary admission into the pro~ram by the defe~dunt, 
who will be'required to waive his rights to a speedy tnal and the applicable 
stat,ute of limitations. S. 798 offers diversion only "to per~ons accused of"crunc ~Yho 
accept responsibility for their behavior and theil' need for assistance. Crinunal 
proceedings may b~ r~surn~d upon the. groupds t:hat .the " attorney for the g(~vcrn· 
ment finds such indIvidual IS not fulfillmg his obligatlOns under the plan apphcable 
to him, or the public interest so req~ires." . . . 

II.R. 9007 is similar in many respects; however, under tIllS bIll a feder!ll Jud~e or 
magistrate would have to o.rder the release, upon tI;te recommendatlO?- .Of the 
prosecution to the approprIate agency. The ProbatlOn Departm~11d, bo' 
designated ~s the agency to provide the program. H.R. 9007 impL .... 1l\) require· 
ment of admission of guilt. . . 

Senior .Tudge Willhtm J. Campbell (U.S. District Court, Northern District ~r 
Illinois) tetitified regarding both bills pefore a Subcommittee of the.Ilousc JUdi' 
ciary Committee early 1974. In his remarks Judge Oampbcll pomted to tho 
"need" for such diversion programs. . 

"The goal. of deferred prosecution is to intervene l1..C; early as possible follO\~mg 
an offense-positive intervention with a maximum mnge of resources; co,;mselhng, 
vocational training, contract services, temporary housing, or whatever IS needed 
for the offender to get a l new show on t~l~ road'." . . . , . 

Indeed diversion statutes are a promlsmg answer to crltlclsm that apphcat:on 
of criminal sanctions are an ineffective, overly harsh, and often counter l?l'?ductIvo 
meMS of controlling such evils as alcoholism and drug abuse. 111 add~tlOn s~ch 
laws ure intended to alleviate the mounting expense and court ~ongest!On .whlch 
have resulted from processing thousands of persons charg~d. 'VIt~ ul~ohohc and 
drug offenses throuO'h the conventional channels of the crlmmal JustICe system, 

At first blush the"'goals of these diversion programs appeur laudable. Yet there 
arc substantial doubts abo'"t the efficacy of the programs dev~sed to date.H 

Those doubts were. recently expressed in the course of testimony by NLADA 
representatives Philip Ginsberg, Marflhall J. Hartman, and Nancy A. Goldb~rg 
before the Subcommittee on Courts, Civil Liberties and Administration of Justice 
of the House Committee on the Judichtry. , 

Their 'doubts center around whether such programs really do any good, I~e, 
questioning whether those who will be touch~d b}" SUC~l prograllls are r~[\l,lY,!U 
need of rehabilitation. And they suggest that dIverSIOn Will take the deterll!m.ltlon 
of "uilt into a low Visibility u'rea where abuses of discretion are not readily seen 
or ~ubject to review. " " . 

Their testimony calls Congress to take a wmt and see attItude unt~l such tn~e 
as the diversion studies underway have been completed and as suffiCIent expen· 

, mentation with various programs has been conducted and evaluated. 
Their testimony follows: 

13 Annual Report 01 tho Director 01 the Administrative Office of the U,S. 0ourts. 1973. 
U Diversion of Drug Offenders In Oalifornia, 26 Stanford Luw Review, 923 (April, 1974). 
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11 TESTlMONY Oli' PHILIP GINSB~RG, CHI Eli' DEFENDER, SEATTLE, WASH.; lIfARSHALL J'. 

"" 1 HARTMAN, NATIONAL DIRECTOR OF DE;FENDER SERVICES, NLADA, AND NANCY 
:1' ALBERT GOLDBERG, DEPUTY DIRECTOR 0],' DEFENDER SERVICES, NLADA 

',',! The National Legal Aid and Defender Association (NLADA) is particularly 
·1 pleas~d to ac?ept this Subc.om~littee's initation to appear before it today to testify • 
,t on thiS .n;ost Import1J.!lt leglslatlOnl H. R .. 9007 and S. 798, entitled the Community 

'- SuperVls~on D:ud ServICe~ Act. N;L.8;DA ~s t.h~ only na~ional, non-profit organization .J whose prImm}" purpose IS to asSist l.n I?IOvldmg effective legal services for the poor., 
I Its members 111clnde the gl'ea~ maJority of defe!1der offices, coordinated assigned, 

,! counsel systems, and legal assIStance programs m the United Stutes. 
I Legislalive purpose 

I!i, NL~DA .commen?s the autho;s of. S. ~98 for the high .goals and principles 
""" enun~lated 1!l the plean~ble to ~hls leglsl11;tlOn. These gOD,ls lllclude er~ating new 
J nnd l11~Ovatlv~ ~ternatlves to lllcm'::rat!~n ,e.g .•. c?ll!mt~L\tty rehabilitation pro-

gra~si.-.Job tr~mmg, etc. The same gurus "1'0 lIIlpnCll; 111 tile companion hill H.R. 
d\' 9001. l'enologl~ts have long agreed that our penal institutions fail to rehabilitate 

?fIenders, but mstead serve as schools for crime which only serve to teach those 

I lllUlutes who are eyentually released from prison how to prey upon the public 
",' ,However, there IS ~ p~el!do-Ari~t~telian dichotomy in the reasQning that th~re 
f ale o~ly t:vo al.ternatlVes, I,e. that either we send offenders to prison or we enact 

'f ~re-tn~l diverSIOn progrt;ms su~h as that suggested by this proposed legislation. 
"If There IS,iI, ~lll;d alternt;tl\:e which we must not overlook, and that is giving each 

accused l!ldIVldut;l a trIa~ 111 n. court of law as envisaged by the Sixth Amendment 
, to the Bill of H,lghts With all of the constitutional protections which our U S I ~u~r~me C::0urt has se~n ~t to arply to criminal proceedings, and when and if th~ I mdiVldu~lls found .g:tulty 111 a court of law, we may then plu,ce that individual in a 
, comIr_uty super:v~slOn and treatment program. To accord this speCial treatment 
t only to persons willmg. to :'accept r~sponsibility for their behavior' or to those who 
I have !1?t yet been adjudicated guilty may well result in expending resources to 
f rehllblbta~e persons. who are in fact innocent of crime by chilling their desire to f take the rISk of a trIal. 
J Requiring individual~ to ~tccep~ n;oral blam<;l or responsibility prior to acceptance 

oj for deferr~ of pr~s~~utlOn IS renUl1l~ccnt of the plea bargaining system which has ! been s.o Wl?ely.cntiClzed of late f<!r .ltS degr~d~tio~ of the criminal justice system. 

,,

:1' Pre-trl!U dlyerslon apd 'ple~ bargamlUg ~re Similar 111 that they are both short-cuts 
to co~ventlOnal ac.IJudICatlOn and are mtended to save the taxpayer dollar by 
a~~rfmg some defendants less than the full panoply of cOll.'ltitutional rights to 

f W IC 1 they are entitl~d b.}: law. That is not to say that these defendants may not be 
! ~ncfited by m~ny. dlverslOnary programs; however, we must be extremely watch­

'\ . W~leneve; JUS~lce becomes low in visibility and highly inbued with non­'li rew" able dlS?retlOn 'Yhether by prosecutor, police, court or any other agency. 
" e ,,:ould .hlm to diSCUSS a number of problems posed by H.R. 9005 and the 

COUlpulllon .bl.~, S. 798. S~~e. of the.l?roblems w~ich concern us are the placing of 
't ~~e responsl~lhty for ~he lllitial deClslOn Md/or lll\'estigation for diversion "ithin ' I e prose~utlOn functlOn, the effect of diversion upon possible police misconduct 

I i~e que~tlOn of wl~ethe:' admissio~s of guilt .or ~esp?nsibility are to be required of 
• s e subJe~ts, t~e Issues surr.ot;ndlpg the remstltutlOn of charges, the effect of a 

tPee~y tnal w!l.lver, the partiCIpatIon of defense counsel, incursions upon the right 
l ? prlffacy, the lack of p;o;ren s)1cc~ss in reducing reeidivism, the potential regl'es­
f Blv~.e eC0 upon the, crnnl!1al JustICe process where diversion is utilized in con­
t nbc Ion .Wlth bail, and pretrial release procedures, and, in general the potential 

'"'[! b us~ .lUherent 111. a sys~em. t;>f Justice which unlike the l11uch~criticized plea 
t urgammg system, IS low 111 VISibility and unreviewable. 

"i Who Im't£ates the D£ve1"s£on Recommendat£on 
t i J!l .R.R. 9007 i~ is the attorney for the Government who requests that an 
t n IVldual be ~onsidered for placement in a community supervision or diverSion 

'r r~~gb~r' Placl!1lS th~ authority to initiate the investigation into the individual'~ 
:1 dive~! Ity f?l' ?iverslOn, and subsequently, the responsibility for recommending 
I F' sl.on, Within the office of the prosecutor has a number of serious drawback~. 

) to
ltSt

, It ;ehds to remove the element of voluntariness from the subject's decision 
of ac~ep t e I?ro~ram and to waive his right to speedy trial as well as !L number 
proot'a: C?nstIt~ltlOnal ri~l~ts which are impliedly waived by entering into the 

t 
I 
I 
f 

gI • Even if no expliCIt threats are made to him by the prosecutor he may 
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anticipate harsher sentencing recommendations 'by the prosecutor for refusing t~ f' 
accept the prosecutor's deal. Second, thel'e is the danger that prosecutors mily .•.. ' Diversion and Adm1:ssio'(ts of Guilt or Responsibility 
divert thoRe against whom they ha'.'e a weak case or a case based upon illegally While ~.R. 90n7 impo~es no requirement of admissions of guilt S. 798 treads 
obtained evidence. Were the initial screening for diversion to take place within very.hea';'ily 1!-pon the,Flfth Amendment privilege against self-in~rimination by 
some other agency, the opportunity for selecting out only weak cases for divension. I offe,nng dlv~rslOn only t.o pers.ons accused of crime who accept responsibility for 

• would be diminished. If the facts of the case are insufficient to prove guilt in n t t~e~ behavlOr and. adrrut t~elr need for such assistance." This requirement is 
court of law, the chances are increased that diversion will be 'utilized for innocent ; 1 Similar to .t~e. reqUirements lI~posed by the Gennessee County, Michigan pros­
defendants. A third and very basic reason why prosecutors should not initiate the "t e~utor's dIV!SlOI?- prC?gram which has been criticized, Requiring a prospective 
diversion decision is the sanctity of the attorney-client privilege which protect~'r'. diyer~ee to admit guilt. adds ~n el~ment of coercion to the program which is con-
communications made in confidence. When the prosecutor becomes privy to stltut]onally .susp~ct, s.mce dlve~slO~ .may result in dismissal of the prosecution. 
information regarding the client's suitability for diversIon he may also uncover By wlt~l~o!dl~g dlVerSlOn !rolJ:?- mdiVl~u.als who reflfse to admit guilt or "moml 
information relevant to the defendant's case and bearing upon the question of. . .... ~. responsibilIty an unconstItutlOnal clullmg of the nght to trial is accomplished 
guilt or innocence. Defendants being interviewed by diversion project personnel I I~ is NL4-DA'~ position ~hat no d~version program should require a defendant t~ 
tend to discuss matters relevant to their case, as ·they have difficulty in distinguish. ,ivJOl~tehis pnvllege agau~st self-mcrimination by pleading guilty or accepting 
ing which information is strictly relevant to determining their eligibility. I. i m?lI\~ blame. Such a reqUirement would pose a serious threat to our entire con-

The same defect exists with regard to confidentiality of information whenever 1 stltutlOnal framework. 
the initial interviewing is done pl'ior to adjudication at the request of or by anyone ;:"! Relnstitution of Charges 
who is not in the employ of the defendant's attorney. This information may be', 
subpoenaed by the cOllrt unless it is a privileged oommunication. While the law'.! Both ~I.~. 9007. a;nd S. 798. cO!lt,rmpl'tte .the termination of placement undrr 
does provide for an attorney-client privilege, there is no such privilege between J: commlfDltJ superVlSlOn C?f an lI~dIVld?al who has failed in the program and re­
social worker and client. This ir,"one of the reasons why the ABA Standarda ' .. 1 sumptIOn of the prosecutlOn agamst hun. Suppose the person has been placed in a 
Relating '~,mcing Procedures and Alternatives recommend that pre-sentence i t drug program and he antago,nizes the administrator of the p:ogram. According to 
investigations be deferred until after an adjudication of guilt. Should the individual "'f. the terms of ~i¥-' 900~, a person coul~ sl?en.d up to one year m the program. Once 
be found ineHgrble for the program or should the individual refuse to accept the;l lie has alreadJ ,served ~ne year of ~s life m the drug program, does reinstitution 

.~'.'·-·'programJ the prosecution may be in possession of information obtained in violation ".~ of the. pro~ecutlOn smack of double Jeopardy? H.R. 9007 is particularly trouble­
of the defendant's privilege against self-incrimination. While S. 798 attempts to f some m tIllS regard, a~ Sec. ?~72(~) appear~ to 1?rovide that the same judge that 
ensure that information may not be used upon resumption of the prosecution revokes the d(lfeJ?-dant s pa~tlClpatIOn m a diverSIOn program may be the one who 
against a. defendant whose diversion was terminated, there !lre no protections in, later sent~nces him after tl'lal. NLADA recommends that the statute provide that 
the statute-and perhaps it is impossible to build in adequate protections-for the same Judge ~vho revokes the program shall not hear the case. 
the individual who is interviewed for admission into the program but never in . S: 798 permits the f;esumption of criminal proceedings upon the extremely 
fact participates in it. The problems here may be similar to the difficulties ex· ~eXlble gr!)l~nds ~hat, . th~ attorney for the Government finds such indivIdtuil 
perirnced in changing the law to provide only "woe immunity" in exchange for !S not fulfillmg ?IS ?,bhgatl?ns .under the plan app1icab~e to him, or the public 
testimony before a grand jury instead of the former practice of guaranteeing full I mte~e~t so re~lUlres. Co~sldermg the fact that an individual is susceptiblo to 
"transn.ctional immunity" e.g. there would be an enormous burden placed lipan ,i., rccOlvmg pt:mshule!lt tWIC.e for the s~me offense, at a minimum, the statute 
the prosecution to prove that none of the proscribed information led to infor)l1n· . l shQu).d req.U1re credit for time served m the diversion program and a full-scale 
tion that was used in the prosecution. The most adequate protection is simply j ~earmg pnor to rev:ocation of diversionary status at which the defendant is en-
~ot to take such iJ?-formatiop f~om.the .de!endant prior to ~r~al. If such information ,'II titled to representat~on by cOUIlsel and to confront and cross-cxamine his accusers. 
IS to be tn.ken pnor to adJudlcatlOn It IS NLADNs pOSitIOn that a defender or '. Moreover, the hearmg oipcer should be an impartial magistrate and not in the 
defensc lawyer should be apprised immediately of the possibility of diversion so . employ of the prosecutor s office as has been proposed in some quarters A full­
that he may be present at the initialinterview. t Boale,two-stage hen.rin/S w:;.s requ!red in the recent U.S, Supreme Case of }.{ol'risey 

If there is to be any diversion at all, it would be best handled either by an i. y y, .Breier. S(1h a hearmg IS reqUired wheneverra substantial deprivation of rights 
independent agency or a public defender office. Control by prosecutors in par· .. , ISTh~ vedt ( oldfergv. ~(elly.) . . 
ticular adds to the inherent coerc.ion to accept the deal offered by the state, (\ ".1 estabrShY~ ~m M ¥reotrIall,dlverslon makes serlOUS inroads upon the principle 
plea bargn.ining, the abuses are less pronounced as the defense attorney may~. hn hie mort L aro tna v. Pearce that the defendant may not be given a 
initiate plea bargaining disoussions. In some areas of the country, for example, 'f: 'defund~::nt~:e o,~Je he 3a;} already been sent~nced. Diversion may present a 
Seattle, Washington,l the initial interviewing and diversion recommendatioDS ~.l fear harsh WI a. filJ:?-lle you do, damned If you don't" situation: he may 
done by a paraprofessional within the public defender's office. This is benefiCIal '\ er sanctIOns l~ he refuses. to agree to enrollment in a diversionary pro­
not only becn.use of the protection of the attorney-client privilege, but beoause 't fham .. k:nd at ~he same tune be afrmd to, partiCipate in such a program lest he face 
of the greater likelihood that the defendant's decision to participate in the diver· t Il r~~~~t °l an m?reasfe~.sent~nce after trIal should be "fail". As an example, during 
sion decision will be truly voluntary and due to a real desire on the part of the I a 'u 'I ISCUSSl?n 0 IverSlOn sponsored by the Illinois Academy of Criminology, 
defendant to p!l.rticipate in a particular rehabilitative program. Thus, the pill' '1" in\OV~~ \IOU~~ Ju~ge:was a~ked whether he took a youth's revocn.tio;n of diversion 
ticipation is also more likely to j-l" successful. ",' ifw(! ha~~ ~lrra 10dn Ihn dlmpoSII?g "sen~ence" upon the youth. He replied, naturally 

. " ' ea y a expenence With the youth and lie failed to work out in the 
Effect 1tpOn Freedom from Unreas.onable Searches and Se1.zures . ~ P.IhID'amJ the penalties imposed should be greater. According to a recent unpub-

It is interesting to consider what the effect of diversion would be upon poli;1 ' ~ e~ study, d9fendants who are terminated from pre-trial diversion procrrams 
misoonduct. In a trial situn.tion, evidence obtained by breaking into a petsons \: p~e gIVeIl: the hig,hest priority for prosecution and their failure to remain ITt the 
house without a warrant would be excluded and, if no other substantial evidenc\e Qgram IS taken ~nto account by judges in making sentencing determinations. 
exisk.d, the case would be dismissed. However, if the person was subsequent Y Speedy trial 
enrolled in a diversion program the :policeman's objective of obtaining g~o~nd! : H R 9007 . " . . 
for an arrest would have been reached. Police would be encouraged to contlD~e ~l 'right t~ a spe edPltCl.tl[! and

d 
S. 798 llnpl~edlYJ. require the defendant to wah'e his 

making similar illegal searches and seizures so long as they eluded. challen~e iii [const"uctiv e ~ rIa 111 or ~r to p.artlClpn.t~ m. t!lC program. In S. 798 there is a 
court. Institutionalization of pre-trial diversion as an alternative to conveJl.tJOnnl :t his case ~o~t:vmvdrf of the r~ght SlUce the mdlvldual must acquiesce to having 
adjudication may thus engender social effeots whioh are both undesirable ~n .~ defendant pr~nu~ or n. peyol. of twelve months. Suppose, however, tl1!\.t the 
unexpeoted. ,~ rein~tated afte;e unsuct~S~~ m

t 
thte progt~m and the prosecution were to be 

. cl1~ ,·t right't one mon. e sat'll es are Silent on the question of whether the 
l See tho attached artlole by Philip. Ginsberg descrlbhlg the SeO:ttle diversion progrluil and tHo atta; f to' 1 °da ~peedy trial would be revived in this instance. It would be beneficial 

article by Nancy Goldbllrg which dlscusscs wlilch agenOlcs are In control of dlvei-slon programs. J mc u e 111 the statute a provision to the effect that whatever rights of speedy 

J 
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trinl the defendant had prior to enrolling in the diverS\Oll prog,Tam would nuto· 11 

matieally be revived, without his being required to demand them, upon reell a. " 
mencement of the prosecution. ' 
Neeel for defense counsel 

In order that the diversion program may withstand a constitutional test, the t 
nccused must knowingly and voluntarily waive his Sixth Amendment "righttoa f 
"peedy nnd public trial by an impartial jury." In order that such a waiver he ' t 
fully voluntary nnd intelligently made, the nssistance of defense counsel is neces· 'I 
sary. U.S. Supreme Court decisions, from Gideon v. Wainwright and .tirgersinger ' 
11. lImnlin (right to counsel at trial) through Coleman v. Alabama (counsel at ! 
prelimiIlary hearing) nnd most recently, Gag1!o/~ v. ScC!1'pelii (counsel at parole t 
nnd pro1)ntion revocation hearings) require the presence of counsel at each critical ,i 
,stagc 02 the proceedings. In order to participate in the diversion progr(nn, the ",:f, 
accused waives his right to a preliminary hcaring, to confront and cross-examine 
hh, accusers, to a speedy trial, nnd to have n jury make cletermintttions of facti he 
may :llso fOl'el?;o the privilege against self-incrimination and the applicable Statute 1 
of LimitntioTI!5. In addition to giving up the opportunity to prove himself innocent .. \' 
he may be bypassing sentencing alternatives entailing a much lesser degree 01 
supervision, ':luch as probation. Since diversion may be the most critical, in fncht, 
the only stage of the proceedings, for n defendant to forego his opportunity to' put i 
the state to the burden of proving his guilt, counsel must certainly be requirednt , 
this stage. This view accords with that of the National Advisory CommissiQn~n i 
Criminal JU;ltice l:5tandards and Goals, Courts Standard 2.2, which states, "Em· I 
phasis should be placed in the offender's right to be represented by counsel during t 
negotiations for. . .diVC';id,*'1 and entry and approval of the agreement." The Prole. ! 
{l/.to'r~~[.r..:<<<t'l on Screening and Diversionary Programs, desClibing the diversionary ".'f' 
j)J:ogmm in Genesee County, Michigan states at p. 107, "given thnt most cases" • 
that would go to trial in the t\bsence of CPA [Citizens Probation Authority] "~, 
would require appointed counsel, paid from public funds, a further probnble saving I' 
is realized by the CPA's case rarely involving defense counsel (Legal Aid)," - ' 

It is NLADA's position that counsel should be provided to the defendant at " 
every stage of the diversion determination proces5, from initial questioning through ./ 
the final decisiOfi to enter the program, and that this right must be plainly spelled i 
·out in the legislation even though the provision of counsel may be implicit in 'f 
current federal procedures. 
Illcm'sio1!s 1tpOn the j'ight to privacy _ " 

The United States has made the right to privacy peculiarly its own pet priVilege, . ! 
It was as a result of persecution in other countries such as England, Germany, ! 
,and Russia that many of our citizens fled to this land. Diversion prograll1$ of "'( 
necesRity make serious incursions upon the right to privacy in the home, since 
-')ocial workers, as part of their role in n. diversion program, typically enter tbe i,' 
home, interview members of the defendant's fnmily, flnd ask mnny personal and l 
"em barrnssing questions concerning life-style, morals, etc. We may well ask wheth& :i 
new concepts snch as diversion, which come about ns a pann.cen for financinl 'I 
nnaemia in the criminal justice system, are not the first step toward Big Brother· I,' 
. d "1984" ! ~M • f 
Lack of Demo1!strated .Effectiveness in Reducing Recidivism Rates I 
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])iVfr.n'on aml Pretrial ReleasIJ 
S. 798, Sec. 5, provides for the release of an arr t d 

supe:'v:ision pro~r~m while awaiting trial. While H~~e 988~s~n to a community 
provIS10n, the bill docs not exclude the possibilit th .'. as J?~ comparable 
be placed in diversion programs. NLADA'stron l' n,t pel~ons awm~mg tl'lal may 
intending to assert their innocence at trl'al l'n agdy: °ePP.ose~ the placmg of persons 

F· t h" ' IV r910n program 
'ITS, t 1S practlCe contravenes the bnsic At i. " . . . 

accuse.d person is presumed innocent until pr~~~~'\~R[mctle of JustlCe th~t the 
diverslOn program, on the other hnnd is presumecT to l' , pers(~t ~aken mto a 
Not only does imposing such trcntmen't fly in: the face ~Ctln n~e 0 t~eatme!lt. 
noceuce, but it also may prove highly offensiv " 1 o. Ie presumptIOn of lll­
plnce unnecessary burdens upon the taxpayer d~l!~ i Ie lI~no~ht defendant lind 
for example, of the innocent youn e 1 • magme e mental angUish 
who is forced to attend a narc~t~il rs1,'~~ihlfi~~tf accu~ed of possessing narcotics 
nnrcQtic:l users. . "on plOgram attended by lIard 

~f ~~~oF~le~l~r~~ffk~~~~~~i~~~f~ 1~~6e a~~da~~ir~~ettn§ rSns ?ountcer t~ ~he i~t~nt 
III Slack v. Boyle. In 1951, the hi h court held h :. upleme omt s. deCISIOn 
bail was to a~sure the defendant~ appearance ~t ~~.~~e ThlYFPudrposleBofilJllRlPoSiug 
Actfollowed 111 1966 setting fo th .. . . ,. e e era a eform 
which could be imp~sed. How:verm.t~~~)~':c~opl~d~l~?~tf l:etl1ea8t'e on reco~~izance 
release could be imposed u 1 "tl ' b " . em In no condition::; of 
defon~ant's appearance in ~g~l~t.l];Yrn~;e ,~:J~dn~~)~1~~~a~~nd~~p to a.ss~ltrhing the 
SU~lptlOn that a person who had not been d' d' . n I IOns was () pre­
ptlved of his liberty prior to trial It \' a JU ~cated gml.ty ~hould not be de-' 
treu~mellt given to t~e accused in ~ di~e~~~~l ~)~.o~~~~nt~hJeUgS~~Kn~\~ortr~tcti,~~ 
nece~sary to assure hilS appearance in ell rt 1\1 . '. s a I ",\" 
quire varying degrees of deprivntion oi 'fbe~ty ~~e.over, as dlverSlOn programs re­
caution to ensure that these programs d~ not b' 1 IS nece,ssbatrlY to exercise extre!lle 
detention. ecome a su e form of preventIVe 

Fi.nally, there is r;. great deal of inherent coercion in a 1'0 ". 
XOFlOd at the stage 01' pretrial relense determinations it Ps d7:if~r~~U!lttlIl.g dl-

~~l~~:~~ :'~~c~~~j~~t a~;~;t l~'r~i;~~si~~oWing~y, in:l('llig.e.ntlY and v~~~~11~~11; 
leased to discuss the matter with family !\Il~rr~lmdn. n !\llilestee needs to be l'e­
,cun come to a . t 11' t d " l\ ~ nen s as we as counsel before he 
j;~iOr~l~dt thntl~~ !i11g?~mai~~\~~~is\';d~;~~~S!h~7~~0~:1~~t~1~~ ~~f~h~tlt ~ay fe 
~~ ~~~rsi~: ~~ll~~~lty l~~~~vlslOn program. '1'he threat of j ail as the al~~r~~~i~~ 
intervention program lt is for eh the element of yoluntarmcss from any pretrial 
trial diversion for defe'ndants w~o ~;~~~dsr~:s~~~; t~~A.DA opposes tl~e use of pl'e-
~~~t.gl:i~l:l~~~~ n community supervision prograr:~~~b~C~tWi~~~ ~~a~ ~~l~d~~f;~ 

In summary NbADA is co d b 1" . resources as a result f d" . ,ncerne n out t 1~ ~lkeltho'()d, of wasting society's 
close su )ervi . ,? .1velslOn programs reqmrmg rehabilitation services and 
rehabildatio~~oNLA:51~rsoi~s who h~ve not been ~emonstrated to be in need of 
Ollt of the dnylight of theSc~i:i~~lj~~~,ed about talogg Ith~ de~ermination of guilt 
£osture where abuses of discretion tSa~~e ~~~cl~:~dJ p tlCmg It in .1l10w vi~ib~lity 

m~;e~ta~~ ~g::;;f~ft:~h~e1!~~So}na~ ~~~~~e~ i~~!ll~:~lJ~d~~~~f;l~li~~~~I~~ 
~~I~;~~~il~~~~ ~~~~drv~~~~~~~~~;~~hteirfli;ionf 01 gua~a~te~ls ~~ ~ ~~~~~la~~~~~~ 
stom the P f d's 0 '.mr cnmma JustlCe .~ystem may 
{lcfender L~~u\Ye~~elrst~~edf~~m;hlU ~Lt~IDICAh}g i},lld criminal codes As federnl 
,Ootober' < e .c S ols1, annual Conference last 

The present proposed legislation appears to be premature in that there has as' 
yet been inadequate data showing that pretrial diversion programs accomp1i!h :: 
pOf'itive results in '!'educing recidivism rates. This is because the clients typically " 
nccepted by these programs hnve been low-risk arrestees who most likely wo\lld ;1 
not have become recidivists in nny case. The eligibility criteria for most programl :{ 
nave excluded offenses involving viulence and hnve, by and large, been limited to ',; 
first off6nders. Even in programs which have accepted persons charged with felony, 
offen;'les, these were frequently in reality felonies only because of overcharging and ,f 
would probably have gone to trial as xnisdemeanors. ':'i 

Studies comparing recidivism rates have failed to employ control groups oI ~, 
individuals charged with the same type of crime as those enrolled in diversio~ , 
programs. Thus, figures purporting to "prove" that pre-trial division hns reduced ~t 
.recidivism are misleading. A great deal more study is needed of the effectiveUI>l : I 
~f these programs before we reach the stage where a legislative basi" is in order, ~I 
It is NLADA's POSition, th, at legislation should not be enacted until there has beln "', , 
tln opportunity to study more programs and to conduct more scientific evalu!ltioDl " 
.tlnd comparisons uf programs. . 1 

/I ' 

hl\Vkantl;~rs ~uch as a plea bargaining and dh e1'8ion nrc Simply a substitute for 
lf~W is ~llUChef~~b;~~~dtaWel(r~e~ l?ok tund sete tlllntt, as a matter of fact, tl;c criminal 
51011 like 1 b ..' . . ym~ 0 con 1'0 00 much conduct with it Diver­
, NLADK ell; 1 argmnmg, IS hke trymg to curti a cancer with 11 bnnd-aid ;. 
pre-trial di WlS .les to, reserve its .judgment on' the long-range merits of an . & ecific 
new diverSi~~r~~O~l~~~~~mifo;~l~~~; ~tl~·tl~lr stu~l- and evaluation of exi!tin~ and 

\ 

J 
J 

{h~e~i;~;~~~t~p~~hi~ ~inle ,~ould t€~d\o 1~t~~le~.°til~!1~~~~t~ ~~~~~dS:Oa~~~~I~ 
determine which ~~d:{'I)~O~~oc~ratnhS bto t<lxpel'llmt en At WIth various. models anc.\ to 

- . s e estesu s. t the present tIme, research in 
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this field is being conducted by the American Bar Fo~mdn~ion, thc ~iBA Com mis, "ll' 
sion on Correctional Faciliti~s and Service~, the U~llVCl:Slty of ChlCago'~ Center " 
for Studies in Criminal JustIce, the AmerlCan UmverSlty reseiLrch proJect, the 
National Center for State Courts under grants frOl.n the federal.government and i 
the National Science Foundation, and by the NatIOnal Legal Aid and pe~ender 'i 
Association in light of its recently published survey of the defense. of .mdigents I 
entitled The Other Face of Justice. We urge that Congress postpone ltS Judgment J 
until these and other studies currently underway have been completed so that 
their results can be taken into consideration. 

Senator HRUSKA. Does it bother either of you that when you spenk 
in terms of precluding cons~cut~ve sentencing that you aredepri~ng ! 
the court of discretion which IS a large element III the sentencmg I 
process? It is the rever~e, is it not~ of mu,nclatory sentencing? .j 

Shouldn't the judge be able to Impose the sentence that he tlllllhJ., 
most appropriate in light of the individual ca~e and the experience f 
he has gained, if that means imposing consecutIve sentences? 

Does that bother you? ' 1 
Mr. VAN DE KAMP. I think it depends on the facts of the case,! 

Senator. Let me give you a hypothetical example, bectLvs~ we run UP. ! 
against this every week. I a~ a ;postman, and I. tal~e a, p~ece of ma!l I 
out of the mail that I am dehvel'lllg and I o;pen It. 'Ihat pIece of mllli ·"1 
is a Government check and I try to forge It, find I am caught after 
I try to pass the check. 

In that offense I have committed about four offenses. I ho;ve stolen ( 
from the mail as a postman. I am in possession of stolen mail. I have I 
forged a Government check, and I have passed a forged Governmt'nt ! 
check. Now the U.S. attorney will not charge all of this in 9nc count ! 
despite the 'fact that it is an episodic t.ype of crime. He .wIll rllul'gej 
four counts. And by and large, the case is apt to be bargamed out ~Y f 
way of a plea of guilty to one of the counts. And the sentence will .~ 
be on the one count. . f 

On the other hand, it is possible that it I go to trial! will be. con-f 
victed on all four-counts. If so, at the timo of sent:ncmg th~ Judg~ ,j 
has discretion to impose a penalty of 30 years,. that!s by makll1g,th~ , 
maximum sentence on each count consecutlve WIth one anotr~et, 'J. 
where if I pleaded guilty to theft of mail the mu,ximum I could recelve I 
would be 5 years. . . . . ~.I. 

Now what concerns us IS that III that kllld of a sltuatIOn the power l 
to use ~onsecutive sentences, even in episodic situations, has bee:q use.d ! 
and misused by judge~.,What we s?ggest is that we take ~hese epISodiC . 
like offenses and prOVIde one maXimum so that consecutIVe sentences I 
could not be imposed. .. " 

We are also saying if these are 1.lllrelated cl'lmes-for example, "1 
if I steal that. mail and forge that check iLnd then later go out llnd ·'1 
hold up a bank, th~n ~he court should retain discretion to make the ,( 
sentences run consecutIvely..! 

Senator HRUSKA. But is jjhat not covered? "1 
Isn't it a question whether that it is an und?ly excessive sentence?) 

. If' we provide for a revi~w of sentences, 'Yin we not re?l'~~~s tha~ .' ~ 
problem and at the. same hme not run the rmk. of hamstrlllgmg the · •.. It. 
judges?' . . , .' 

Mr. V ~ DE. RAMP, I think you woula to a certalll degree.:, 
Senator HRUSKA, Would that not ameliorate the 'problem? .1 ~ 
Mr. VAN DE KAMP. I think you can go ~oth ways, or merely m fi 

one direction. However, both appellate reVIew of sentences and a It 
t 
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tiO'ht statutory cUl'tailment on maximum sentences would have 
the same type of practical impact. . 

Ms. HARRIS. I would like to clarify something, and that is that 
we are not advocating an absolute ban on the courts' authority to 
order consecutive sentences. What we are saying is that there should 
be a legislative presumption in favor of a concurrent sentence to 
limit the judge's arbitrary use of his sentencing authority and require 
him to make findings which would theD. permit appellate review if 
the sentence is excessive. 

Senator HRUSKA. Well, there is a gooa deal of criticism, and well~ 
bused, perhaps, in the way it has been presented in oth~r testimon)T. 
The complaint is that the sentence is too long, whether the judge 
strings three or four sentences together or whether he imposes the 
maximum in the first place. And it can be reached in another way-
by appellate review. ' 

Mr. Summitt, have you any question on that? 
IvIr. SmIl\UTT. I would lilw to ask Mr. Van de Kamp what his 

reaction is to the S. 1400 approach to this, which would permit 
consecutive sentencing but have an upper limit to it, which would 
be in the bill as now drafted the sentencing limit for the next felony 
degree up fI~om the most serious crime charged in the indictment. 

:'1r. VAN DE KAMP. As I recall, S. 1400 did try to deal with episodic 
crimes and limit consecutive sentences. That approach, particularly 
if you had appellate review of sentences, would not bother us so much 
because it would tend to reduce J,Jresent disparities by better control 
of sentencing maxima. We of course have dealt with this code on a 
seriatim basis. If I knew for a certainty that a specific form of ap~ 
pellate review of sentences were to be added to this code, Senator, 
I think we might actually revise some of our comments. Of all the 
things 'we've suggested today regarding sentencing, we regard our 
suggestions regarding appellate review of sentences 8,8 having the 
greatest favorable impact on sentencing. 

Mr. SUMMITT. That is all, thank you. 
Senator HRUSKA. You testify that the sentences are too long as 

provided for, both in S. 1 and S. 1400, and that they should be 
shortened. Is this . same objective achil3ved by allowing parole to 
commenee at an earlier date? ' 

Ms. HARRIS. No; the existence of long authorized sentences has 
been shown to cause both unnece~sary imprisonment and the imposition 
of unnece8sarily long prison sentences. The problems which this 
creates will not be eased by the relatively early release of an offender, 
whO should not have been imprisoned in the first place. Additionally, 
even though '~he new code provisions authorize earlier parole release, 
!t does not require such release, and we can only speculate on how 
It will be used. I would prefer not to do that, and to eliminate the 
need to rely on early parole by shortening the terms of imprisonment 
authorized in this section. 

Mr. VAN DE KAMP. I would like to add one comment to that, 
Senator. You have talked about the 5-year term which the Petersen 
. Conunission or the national advisory commission has recommended. 
We are not necessarily wedded to 5 years; it may well be that that 
parole term should be taken into account in establishing maxima; 
what to us is clear is that the 20- to 30-year maximums which are 
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provided for in the code llre far too long and unnecessary since the I Ivlr. VAN DE KAMP. Yes, of course it ifl. But wIlY shouldn't the-
dangerous or ~pocial offonder CtHl be dealt with under the special I stockholders be p~mished ~~r the acts of t)l~i~' manngernent. Thry put. 
offender provision. As a result it becomes a matter of tailoring you!> I the manageme~~ m a posltlOn ~f respomilblhty and they can rcmove 
regular maximum to this nn,tional advisory commission standards I them. The publIC at large, I t1unk, has a right to know. I think tho 
with consideration given toward the use of mandatory parole term: i public a~ 1arg~ can measure the gravity of tho conviction-and 

Senator HRUSKA. In your discussion of appellate review of sen-! measure It agmnst tho company's attempts to rectify the situation. 
tencing, do you prescribe standards, or would you recommend stand- I For ~x?-mple, .there .would l?e ~lOthing wrong w:itl: the boer compall~r 
anls for reviewing the sentences and modifying them? . proVHlmg n?t~ce of lts convlCtlOn and then notrfymg the public of its 

Mr. VAN DE KAMP. I think the only language that we have use (1 clean-up polICIes. . 
has been the word excessive Of comse that reflects the early thrust It I think notice is in the interest of the consumer,' if there is such a 

f . 11' . f t t' . 1 I . ' ,',' . t' d 1 of the movement or appe ate revlCW o. sen ences, pal' 'lCU ar y 11l t1ullg as preven lYe et.errcnce, t l(>ll you have it here because hcre 
light of the very long sentenl'es tha.t have been imposed, sometimes I the word must. go out. You cannot. jail a corporation, dlthough lllallY 
without just,ification. James Bennett, whom I qu~ted earlior, hns I times you might lilre to. . 
testified over the years about how the Bureau of Pl'lsons has had tor Occasionally. you can jail ~ captain of industry, as they did in the 
donI with those serving these long sentences; he considered the long ! General Eleetl'lc cases ~ack m the l~t.te 19?O's. '1'h080 short jail SOl1-
pentences a detriment to the persons serving the sentences and to the! ten~e~ had a profo.nnd Imp.act on bIg busmess. In. a ~ess pcrsona.lly 
Bureau of Prisons as it tried to deal with other offenders. pumtlV(~ wa.y a notICe sanctlOn would 11l1Ve no less slgmfieant impact. 

I think that the courts will pl'obn.bly have to work out a stn,ndnnl ! :Mr. ~rfAR:VIN. I think th~re is a samE' kin~l of impact with an a.uti­
of review. I hlLve no magic formulu., but perhaps mere USI:] of the word ! trust VlOlatolOn-a corporatIOn lllny be reqmred to divest of some of 
excessive is sufficient.t its companies, and it may be fined. 

Senator HRUSKA. MI'. Marvin, have you any questions? I Mr. VAN DE KAMP. I think it is the saIlle kind of thinO" I have 
MI'. MARVIN. Just one, I believe.! seen a number ~f th~se kind~ of cnses ~n my 14 years <?f pr~~tice, for 
You l'ecommend a notice sanction which would require an organi- i example 100 vlOlatlOns, FUll' Labor 8tu.ndarcls Act vlOlations etc. 

zation to give notice of its .conviction to a class ostensibly harmed by I and I've seen the same companies come back into eourt time anci tilll~ 
the offense but how can the effect of a notice sanction 1'0ltllv,b!l again on those types of violn.tions. And I see the Government investi-

' b" .. d?' II tl ff t' .' 1 t,' t' " " 1 . measured efore It IS 11llpOne . ~~ow can we measure 1e e OC' sue 1 n, ga Ive agenCIes mvestlgatmg t lose same orgmmmtions time and time 
sanction will hl1ve on the 'customers of the organization? We have 1\ again. 'l'l~ey must retUI'll to them. time after time and. give the~ wmning 
whole industry on Madison Avenue which is designed to try to projoc~l after wall1mg. If you had tlll' kind of t.eeth found m the notIce Sfmc­
how the consumer is going to react; what he will buy. Doesn't Il, I tion-I think you "till find a lot fewer organizations vio1atin~' the 
notice sanction, in effect, call for punishment, the scope of which is ! criminal law. '" 
going to be difficult to me~sUl'e? . .'.1 . ~e~lator HRUSKA. Of com:se, th~ t1rgmnent. of loss to stockholders, 

Mr. VAN DE KAMI'. I thmk that IS accurate. We caU for two tlnngs,t If It IS followed through to Its logICal conclusIOn, would mean that n. 
IvII'. MI1l'vin. Fir;;!;, mandatory notice to the class of persom; affected, "~1 ~o:poration never could ~e punished, would it noL? Any sanction that 

.. F'lir'example, take a simple trucking-type violation where someone has ,I IS unposed on a corporn.tIOl~ wOll,lel hl1ve an impact eithcr on the vI111.1e 
ch~r~ed. rates n,t. a level l?wel' .than h.e was supposed to under I~C l of tho stock, or the reputatlOn of the company or whatever. 
tal'lffs; m thl1t lund of a sltuatlOn, WI'ltten notIce, perhaps by l(\tter, ! Mr. VAN DE I~Al\!P. That is right,. 
would be required to be sent to competing carriers giving the farts of i . Ser:ator HRUSKA. Now, if the nrgument is used that a stockholder 
the conviction·.4s a result the con~peti.tion cou~(l determine whe~h.er .t! IS an 1l1nocent p~rty and haclno control and therefore the punishment 
they h11<1 b~en mJured by the law vlOlatlOn, Q.nclif so take appl'oprlllte , sl:ould not be ~mp.osed, .that would mean that cOl'porn,tions could 
civil action. . • broak the law Wlth IlllPumty. 

WHen )TOU talk about ll, food lmel drug violation, you get into dIe ~ Mr. VAN DE KAMP. Thn,t i~ right. I agr('e with that. 
problem you have just mentioned. Suppose a beer company hus been! S~n~tor. HRUSKA. E:~cept for the liability on those actually 
adulterf1ting its beer. Should the public at 1n.rge know about that1 t pal'tIcipatmg. 
I believe so, beea.uBe the fact the~r will hn.ve to give notice in such a.1 Mr. VAN DE KAMP. 'rlu'1t is what I am suggest.ing. 
situation is apt to produce a policy of preventive maintenance on thOr Senator KRUSKA. That is whnt mIll1\' court decisioll.,"l have used as a 
Pl11't of the corporation fearing the adverse reaction of 11 public in· ·1 re~so~ng for irrg:lOsing criminal penn'lties on the corporntiol~ itsclf. 
fOl'meclofitsviolation. 1

t MI. VAN DE I\..AMP. RIO'ht 
I think wha.t yon say is true, that ,Public rel).ction iR perhaps !n·. S.tmn,tor HRUSKA. AnytJ~ing further'? 

dotorminl1te; but the company who vlOh~tes the 1l1w takes the.l'lsk III y~u have some questions, 1-.11'. Summit,t? 
and if it violates the law, m.ust pt'l,J' the COll.Sequence, incletermlllatel . Ml': SmIMIT'l' .. Mr. Van de Kmnp, I have about three or foul' short 
though they may be. . ' . . i q\lest~ollS. We mu.y have, aftel' studying your statement more detailed 

IVI1'. MARVlN. Gettmg baek to that beer company, though, If thnt d questions which can be dealt with in writing. ' 
~anction if; imposed on.tl1e beer COlllptLllY it is not going to be ~\lling . t NIl'. ~rAN DE KAlIIP. We would be happy to do that· we would he 
It:; n~tleh beer. As It rosult., their stoel~ ~nay fall. In effect that pU1llshes • f very hruppy to assist this subcommittee in Imy way, ~'Ir. Summitt. 
the ll1no('ent Hto('kholdol'14, doesn't It? . J 
·i 

.J 
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Mr. SUMMITT. We have had a lot of discussion on appellate review 1 
of Aentencing, particularly in terms of the defendant's interests. It l 
has been argued that there should also be a right of appeal of a sentence i 
on the part of the Government in order to have a balanced develop-.~ 
ment of a jurisprudence of sentencing. Do you have any observations t 
on that kind of approach ?o, 

Mr. VAN DE KAMP. Yes, I am opposed to that kind of approachl 
because it seems to me that it's traditional in the American system 1 
of justice that the Government should only get one shot at a defend: j 
nnt, nnd that shot is at the trial court. If error is committed there, in : 
terms of the fact-finding or in the een tencing, review should only be ~ 
available to the defendant on appeal. In a sense the spirit behind the i 
concept of double jeopnrdy argues against what you have just' 1 
suggested. ~ 

Second, we have approached appellate review from n, concern with ,{ 
excessive sentences. I do not think our proposal is going to produce '! 
ftll appe[tl in each case', thereby flooding the appellate courts, because t 
once you get a jurisprudence of sentencing, sentencing is apt to pro- .~ 
ceed on a more rational baAis. So too a more rational penalty ma;...ilUa! 
is bound to cut down on the potential for appeal I think that if you 'I 
give the Government the right to seck sentence inel'eases on revicw 1 
you will tend to open appellate review much more than excessive ~ 
sentences. I think the argument has gained son1<' currency that tho '; 
Government be allowed to appenl on the basis that it will limit the ~ 
nnmber of appeals. I believe that it may work to the contrary. ~ 

There's another aspect to this, and that'A the specter of "appeal ~ 
bnrgaining" it raises. A number of legn.l scholars hn.ve criticized plea J 
bnrgn.ining in geneml and the Watergate plea bargaining in particular ;! 
a:4 a l(~ss than idenl way to resolve criminal cases. Plea bargaining is 'I 
a fact of life in some courts .. Ideally the practice should. end. ':! 

I am concerned here that If the Government has the I'lght to seek :1 
an increased sentence on appeal thn.t you n.re going to find thn.t power l! 
t? incren.se usecl.as a ?argainin~ wed.ge .with the. cl~fendant to prevent 'I 
111m from appeallllg hIS underlymg crlilllllal conVIctIOll. In other words,,:1 
you will find defense law-yers an~l Government lawyers e;ntering into ~, 
deals, where the Government wlll agree not to seek to mcrellse the ~ 
sentence upon agreement by the defense not to appeal the convictionj; 
that kind of thing is unseemly, and just compounds the ills of pIon,: 
bltrgaining today. I would prefer to limit appellate review of sentences " 
to defense motions to reduce excessive sentences. Agn.in I underline' 
the word "excessive", which is the key to our proposnl Our proposal 
will help produce a jurisprudence that once established should limit i ' 
appellate review to the extmordinn,ry case j it should not add'~ 
appreciably to the ,vorkload of the appellate system j and once it's ~ 
established our district courts will hn.ve some guidelines to opcrat,81.', 
under wdas a result should impose more rational and less disparate, 
sentences. rrhat is all we arc asking. . ' 

Senator HnUSKA. What about the situation, if counsel will yield),' 
where a plea of guilty is entered, the sentence is imposed, and then the: 
defendant appeals from that? Is that all right? Would we have tho~ 
best of all worlds un~er that type ~f an arrangement where an ~g!,e\l-~ 
men t IS reached, In.nd 1 t would be really the essence of plea bargalUlngJ ~ 
I suppose. Could he, under those circumstances, then, in your judg-( 
ment, be permitted to appeal that type of an alTangement? t 
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Mr. SU!l~MITT. w.e hiwe h.ad a lot of discussion on a~p~llate review :1, 
of sentencmg, partIcularly m terms ot th~ defendant s mterests. It 1 
has been argued that there should also be arIght of appeal of a sentence' I 
on the purt o~ the Government in .order to have a balanced deve}op- 'I 
ment of a jUrIsprudence of sentencmg. Do you have any observatIOns ;1 
on that kind of aF,'-'I'"t1h? . ,!' 

Mr. VAN DE KAM, Yes, I am opposed to that kind of approach ; 
because it seems tf I.e that it's traditional in the American system '"l 
of justice that the ~()vernmeJ?-t should only get. one sho~ at a defen~_ I 
ant and that shot IS at the tnal court. If error IS commItted there, In d 

terlhs of the fact-finding or in the sentencing, review ~l~ould 9nly be ,II 
available to the defendant on appeal In a sense the SPll'lt behmd the 
concept of double jeopardy argues against what you have just' ,I 
suggested. '. J 

:Second, we have approached ,:ppellate reVIew f~om ~ concern WIth '\ 
excessive sentences. 1. do not think our proposal IS gomg to produce '",j' 
an appeal in each case, thereby flooding.the appella~e c~urts, because 
once vou O'et a jurisprudence of sentencmg, sentencmg IS apt to pro- 'I' 
ceed on a ~nore rational basis. So to? a more rational p~nal~y m~xima 
is bound to cut down on the potentml for nppeal.. I thmk that If ~ou I 
O'ive the Government the right to seek sentence mcreases on reVIew ! 

you will tend to open appellate revie,,:, much more than excessive 'j 
sentences. I think the argument has gamed B.ome cU~Ten~y ~l111;t the 
Government be allowed to Hppeul on the basIs that It Will IUlllt the '! 
number of appeals. I believe that it may work to the contl'l1ry. I 

There's another aspect to this, and that's the specter. ?f. "nppenl I, 
bargaining" it l'!1ises. A number of legal scholars h~v.e cr~tlClzeq plea , ,I 
bargaining in general and the W!1terg,:te. plea bargammg m pa!t~cult?' 
as it less than ideal way to resolve crumnal ca~es. Plea bargammg IS ;! 
a fact of life in some courts. Ideally the practICe should end. J 

I am concerned here tho.t if the Government ho.s the right to seek '! 

an increased sentence on o.ppeal that you are going to find that power f 
to increase used as a bargaining wedge with the defendant to prevent 1 
him from appealing his underlying criminal conviction. In othe; wo,rds, ~ I 
YOU will find defense lawyers and Government lawyers entermg mto ,I 
~leals, where the Government will agree not to seck to increa.se. the! 
sentence upon agreement by the defel~se not to appeal the 9onvlctlOn; '.,1 
that kind of thinO' is unseemly, and Just compounds the ills of plea 
bargaining todu:y.bI would prefer to li.mit appellate revie;v of sente~~es :t 
to defense motlOJlS to reduce exceSSIve sentences. Agalll I undeIlme 
the word "excessive", which is the ke:r to our proP?sal.dOu

1 
I' Plld·oPl.os~! t,',', 

will help produce a jurisprudence t~lI1t once esta~hshe s IOU Iml. ~ 
appellate review to the extraordlllary case; It should not ~d,d ! 
appreciably to the "Torldoad of the appellate system; and once Its ! 
established our district courts will have some guidelines to .0pel'l1te ',t,' 

under and as a result should impose more rational and less dIsparate ! 
sentences. That is all we are asking.. .. ..J 

Senator HIttJSKA. What about the sltuatlOn, If counsel Wlll YIeld, . t, 
where a plea of guilty is entered, the senten~e is im];>,osed, and then the ,i 
defendant appeals from that? Is that alll'lght? Would we have tho \ 
best of 0,11 worlds under that type of an arrangement where an ~g!'ee-! 
ment is reached, and it would be really the essence of pl~!1 bargfl.l?mg, ',', Ii,', 

I suppose. Could he, under those circumstances, then, m your Judg-
ment, be permitted to appeal that type of an arrangement? t 
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1\Jr. VAN DE KAMP. It seems to me, Senator, that if the defendant 
entered into an arrangement, or n. plea bargain with the prosecutor 
and the judge under rule 11, that is, the defendant agrees to plead 
guilty upon the understanding there will be a top on the sentence-­
then he should not have the right to appeal, providing the arrange. 
ment is maint!1ined by the court. FIe should keep his bargain. Most 
judges in our Federal court system, do not engage in plea bargaining_ 
'fhcy refuse to tell the defendant before sentencing what sentencfil 
lie or she will receive. Rather, they tell the defendant to tuke his 
chunces. They will tell a defendant: "You realize what the ma:..:imum 
sentence is, do you not?JI-They will have the defendant repeat 
'whu,t the maximum sentence is. The judge vrill say: "You know I 
could give the maximum to you? No promises are made, are there?" 
The defendant will usually respond in the affirmative.' So the defend­
uut pleads guilty. Let us assume in the rare case the judge gives 
11im the maximum sentence n.ncl really hit!') him very hard. In thfi,t 
kind of a case where there has been no plea bargain, no advance 
lmdcrstanding, the defendant should have the right to appeal the 
sentence, assuming the sentence can, be deemed excessive. 

Mr. SmIMITT. Let me ask you three questions dealing with the 
purole area. 

One, you suggested judicial review of parole decisions. If such 
l'eview were permitted, what kind of standards of review would you 
have, and do you think this would overburden the parole system. 

Mr. VAN DE KAMP. Well, first of all, we are calling 101' a system 
of review within the Parole Board itself,. We are asking for a two­
scale reView. First, to a regional member of the Board of Parde, and 
then, beyond that, if the parolee desires, to, a national board. If th!') 
parolee is still unhappy, he should have the right to be able to petition 
a district court by way of a writ of habeas corpus on the basis that 
the action taken against him was in violation of his constitutional 
rights, for example that due process was not observed. In other 
words, he should be allowed to take it up for review as one might 
tob up any other administrative agency decision, subject of course 
to the limitation on such a review by the exhaustion of remedies 
doctrine. I do not think you are going to finp. our district courts 
flooded with those kinds of actions. Of course, as long as we have 
the kind of system ,\ve have today with so few standards, litigation 
is u,pt to be engendered. I've already mentioned some of the present 
ills in the system. But once we have a bill such as Senat,or Bayh's 
01' Congressman Kastenmeier's, which provide a decent due process 
system, I think you are going to fmd fewer cases finding their way 
to the district court. And I think that the internal review pl'oce~s 
is going to cut off many potential districtc'OUl't cases, becn.use I hav~ 
some confidunce that the present board will correct 01' try to corrGC~ 
some of the present abuses in the system. The Bureau of Prisons 
hus also set up an internal grievance procedure; and I'm told thn.t 
m~ny of the prisoner petitions are being acted upon in favor of th~ 
pl'lsoners. " 
, . n:Ir. SUMMITT. You would agree that judicial review should be 
lImlted to a review of constitutional grounds? 

Mr. VAN DE liMP. I am sorry, on the what? 
Mr. Sm,IlIUTT. On constitution!11 grounds. 
Ms. HARRlS. No, and the reason for that is that it is im,perative that 

the courts take a look at whether or not the parole agency n.e,ted in. 
40-437-75-'13 ' "; 
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compliance ,vith its own l'egtllations, orwhetlicl'.it·abusedHs discre- '.1.'·1 

tion, or acted nrbit1;t\,\'i~y. Jr·hese M'e n6t constitutionn:l·:-violations , 
thems61ves, bt1t'they are tlie renson for reqhiring revie\v of decisions of f, 
admil1iUCi'a~ive' agencies. ..' , '. . " . ..' '. ',\ . 

i\1;r, SUM:\U':l;it., THe Patole Commi.sslOl1 bill that is being considerccl $f' 
toady 'conj~emplates use (.if hearing exnminel's: What role should they i

l
' 

plu~/?' Should',they be' a deci'siommiking body .or sholiId they be 11 if 
r~~o:rn~?en4ing .bo~y? ." . .... . II 

'Mr~ VAN DE lLdl'P,.1 have not consIdered that before I carne Illf 
toda:r,bht my nl'st rct1.ctitm is. that tlieyshould he a recommending :J 
b04;>~' . the, i'f:,Pponsibility for ([~cisionr.rll11dng;Rhou.l~ rest with the i'i 
P~U'o(4)3tlUl'dl11einbers who are responsIble fol" the lnrmg of the parole ,".1 
exa:miners. The" decisioaniuking' should be \solitted in a fairly Sl1lult i 
bontd itwa'l:c of the. ovtii';all pictMe, Just as 'in sentencing you need 1 
some Re!,;l'ee of ufiiforrn~tyin' .the pa:'ole'gran~ pl'ocess,and r tl~ink :! 
yoi.l'llfprobrl:blj: bestaclllevethl1t tl').roltgh keepmg the real power lllH.! 

smn11 bod)'.' ,:.,. ". _; . , '. '!' 
, I Mr.Sd;i.{l\Il'r'l\ 'And the IU'tlt quest.ion I have is should the Government' 
bo.ye 0. right to appeu:l'aii'/(u(Hrel'Se" decision hy the'bottom levd of \\ 
the p!tl'ole 'decisi61i\h'l1king 11lithoritYi whereapriool1et is granted :! 
p'ltl'ole~ Should they luwe ll:. right to ap~eal that de?,i8ion 'up through J 
th~ system?. . " . f f 

'11'1'. VAN DE KAMP, Nk'AE l:hat pOUlt the cal'cIs are ~tacked ill d 
f&'"o1"O£ tIio·IGo\l'ei·nment. 'Alter 011, 'it is the Bureau of Prison::l thnt j! 
~i1Ppfle:lril~sv:~o£ t~le .inp~1.t·~(th6 Pa1'91e Boare~; mos~ of the reports .":.1. 
WIll' c(nne from the mstltut10'nul peclple. And If the Department of 
Ju~tice or another governmeiltaliigenc)" wants tQ supply informlltiOll 
to the ])ar61e BO\ll'd, it call do so at the sllme time as the parolee, I "".1:' 
'think the snme argument would apply here as wOllld apply to the 
llotion thn t the Govemment should have the right to seek increases in 

. Mi', SUl\LMrr'l\ Cel'tniilly that position might make it desirable not 
sentenCQS through appellate review." 'j 
to let hearing ~xaminers be the decisionmaking authority, You wonld 
luwe 11eal'ing exnminPI's rele!lsip~' criminalR without the Go:vcrnmen~ J 
being able to do anything about It, I think that meshes with what you I 
said dn the recommending lluthority. of hcnring examiners, ..• 

111'. VAN DE K . .\.1\IP. I nm not surc I completelY ngl'ce with you, but ., .. ~.! 
if we get to the l'mme point by different means I~find no objection, '! 

}dr, SUl\IlVIrrT. 'l'hut is all I have, S('nator. I 
8('11at01' HRUSKA. HIlf3 Cali£brnia it death penalty statute?t 
Ml':VAN DE KAMi>. vVe do now, Senutor. In fact last Thursehty orJ 

Friday, the first denth penally verdict WIlS returned in our Stute since , 
PUSS!lge of our llew statu t,e. , . ' , 

Seuator HRU1:H(A, I thmkLherc nrc, I beheve the latest report .IS 31 
or 82 States since the, Fur-man Y. Georgia, case that have relegisltttcd 
!i ~l('ath pendty. It is not pmctly ,correct to say, as some have,~thut ! 

th08e statutes are passed III an effort to obviate the Supremo Court' f 
ruling. S, l401, which the Senate approved in IV1n.rch, was not pm;scd I 
to escape tho Supreme Court ruling i it was passed to comply with it, l 

Inotico you treat the subject soiumyhat concisely when you suy you I 
opposcd the death penalt;:;7 in any instance, which is perfectly nil 1 
right, and it hone~tl.v rcpr('~ents tllC'vi~wpoint of the Chairmall of ,the .' 
Bl'O\\'uCommi:3sioll, inciden tally; tllltl he so testiliecl. But [\, mnjol'lty, 1 
ti. subfltni1tifl:i majol'ityon thctS'Cuate t:nought it would be an appro- .,.1'.·.· 

1>~·i'ateserlt~tlcetiIi the mdsi7 greviotts '6f cases, ' 
. t ;c 
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1I1y peI:sonal hope is that the House will follo\\' suit SOOl1. 
Huve )OU any comme~lt on the 31 States re-enactino· tha . . .'f' 

, M.r. VAN DE KE~{P. FIrst, we cl~d not approach tht clen:ttPe~~~\~H ~. 
III our pape~s oltts~d,c of, the conCIse way yon mentioncd S' P . t .J, 
such a bUl::rmg P?htlc~l Issue, we felt 'we could send : "lIlCC 1 ~~. 
profitably Ill, dealIng mth other provisions of the ~od o~ll, Yllle 11tH ~ 
hud not recClved snch atten Hon yet which in the 10 e" 11C 1 PCIIlUP:-;' 
greater impact on Federal crimiI;ul defendrtnts, llg I'm:. mlly laYC" 

In 1972 there'was an initiative on our OalHo ' b II . 
the de~tl: pe:lalty in some cases, Thllt, initiative P:~~~d. II ot to re,;.tOl'O 

I tlunk It 1s accurate to sav based on public 0 )in' 11 
"1,hcrlc1obver 50 pet1'~en t.lofIth~' POP'lIl. u tion s till bel\ey~~l~ li~ d~'ltt1~!l1~P~~I~I~(:: 
s lOU ( e mam ame( t IS a I)ercentO' '1' 1 I 1 . ,r 
where it stood at 15 or 20 ye~r~ ngo. . . ahe " nc 1 . IUB (ccrettsecl frpm. 

We are very concerned as lawyers that no matter'1 1 . 
controls and techniques Yon devise to' control 01;' cli' 'CI'ct~\ lH Lt. n~l(ll of 
or J'ury '. r '. t U I' ' ~ 1011 0 it J IH 0'(" .... ', "e a e,gOlng C? ene ~Il? WIth the sall1c re~m1t; and tllltt i", l'~-
Cllffimutc and mequal lffipositlon of the pl'n'lIt,. rrl ' .} ,c. 1 
tl d tl It I ' .r, lOtie "" 10 1'('('('1\"('" 

b
lOtl ca 1 pClt~ln, y ~m( ~r the new statu te, as in' the past willln1'o'ck 
e. 10 poor ,1e nunoI'lt.v O'l'OUP' tl e I' '. d l' t'> • 

leged h 1 t'J h d' .. b '" 1 (IS" vn.ntngcc, tIl(! underI)rivi-
,,,nc 1<.; uu er-represcnt{'(l 1'0 us thl' cleatl I' -

on the AIUC1'r~'an system of jl1stic~ which 'the F1t1'ln'
1 Pt~~)r I~. 1\1>10: 

the opportumt,\' to eradicate. If we return' to . ' . an .c, cClslpn g.~\ e us 
find Om' death rows stacked up in the 81 St'lt~~ ~ e filL ag.mn P:OllW: to 
retlur~ to 1 1 a :P1l'rt1 ctice which most civilized cO~lllt1'G~h~~n:li~~~~~{t~~ld ft 

\\ OU ( ae ~ a word iLhout the history of th l. 1 • ' " 
so-c,nIled publIc deterrence, It is fttil'ly clear fI?01~eM: ~e~l~t.\. untllt~ 
suuJect, thiLt ,States where the death penoAv has l~~el~e;:~ ~~1 T tl!-t 
n~t find any measurable difference in the criIl1C rate for cle~ti;l;~ ~ 11;( 
c~~~el~,?nl'Sce the d:lt~h Pf~nalty was repenled. To some people till' (l(:ltth 
p ~.' a mcasme 0 VellO'('nce' that's ho . tl . 'f ' 
I would like to thinir th t ~ .,' .,~ le:r JllSt! y It~ n~ngt'. 
which transcend barbal'l,aC l'l\Oetl'oUln~ aW1progr8sslV,e C(!rllntry with idt'lti:; 
I h ' ~" len we J llsh v the ' f ti 
~eey~etr lP:tllnltybon

l 
tIfle gronnch; of vel~gence it see'm~ to D1{' th~~ew~ t nl~~ 

U ::l eps ac c rom tho '(' 0Tettt 1 I 1· r I I 'I' ... 
nllproach it 1'1'0111 a strictl~~ Irl'Uctic~leb~'~is( C~t~JtJH cLl If yon tnly to-
1l0~ seem to produce soundly beneficial r~Sl{1ts, PH 1 pena ty t 0(,& 

~~na~ol' HR1.TSKA. Hnve vou rend or studI'eel <.:< 1401? 
Iv'Ir VA' r .u· . • '''l, 

mitte~. N DE "-AMP, If e dlduot do so for a commt'ut for this ('Olll-

sti~eb:J~~~~~~~c~~, ,r j,llst ,,:o.n~ler:-cl,.i~ you had done HO, if you ,,"oulet 
",ould b tl ~oy1g over Its PIOviRIons and pl'ocNlul'es ,,'hl'thl'1' it. 
in clm ,° 0, 1e pOOL ,f l~lt would Pt:}~ the penalty, becallse we followed' 
Court 'i~lF~~~ n tl~n\bIlltl v~ry l'ehglOusl~r the decision of t.he Dnp1'enH~ 
dcn.th . : ~ '. n. 1!:t case, the Su~rel1~e COlll't hcld tlmt th(. 
it eli' ~en.alt:v ~ lIS b,emg llllposed unconstItutlonalh' bC'CHllS(' in effl'ct 

::;crm11I1ateu ao'alllst the 1)001' tIl' 1 'I 'I" .. ' . 
wus Ilrbitral'v 0 t;' If ,t,' " le, ess e( ucatrc, . hc ImpO::lltlOl1' 
penult ..J' Ul e or ,s m el1l1.etulg S, 1401 wel'C' to l11sure that ther 
defcl1d~m~'?~lld ~lr be. Imposed WIth di~cril11inatiOlI. Whether the 
"'h(m certai"i a n;!1 l?ly~l1'e OIl' a bum, very mt,('llig(,llt 01' llIlecluc!tlcd-­
gating cl I ~g",.ra, 111l1g e t'luents are present nut! none of the miti­
. M. V emen 8}lre pre(-;ent, the sentence will be impo::l(lcl 
of 1". A~ DE IH.MP. I unclel'sfllUd (bat, I mean to cu:.;L no 'll~ C'l'si s 

COUl~eJ on the melllb('l'S \\'ho ·hove passed the binj tUld: I 11~ve l~~~I 
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Mr. Connelly's Law Review article about the bill which is to the 
point that the bill is, a bona fide attempt to produce 11 death penalty 
stn,tute taking into strict account the concern~ of ~he Supreme Court. 
But I am concerned that no death penalty bIll wIll e:rer really work 
fairlY. For t1S long t1S the prosecutor retains the chargmg power, and 
with~ it the power to plea bargain out a death penalty ~fl;se to a.lesser 
ofIensc, someone in the system has th~ power and a~Ihty to Igno~e 
wht1t the Supreme Court has been talkmg ~bout. 9n lts fn,~e th.e bill 
mav appefil: to dcal with the problems of l;nequaht,Y, ~ut It falls,to 
,{\e:ll with the mt1nagement of the prosecutol'lal functlOn Ill; such a,way 
that each prosecutor handles 11 so-called death penalty III the same 
-WIlY. Senator HRUSKA. You men.tioned a poll. Was that a recent poll, 
tlHl t. 50 pereent-- . . 1 <l 

1\'11' VAN DE lUMP. No. I recall polls on the subject dUl'm$ tIe 197.. 
'Calif~rnitL initiative on the death penalty. Sta~e, an~ natIOnal polls 
were released every co.uple of months on the public s View of the death 
penalty. My recollectIOn 0.£ the.fi~ures arc vague. 

Senator HRUSKA. A natIOnal pOll? . . .' 
Mr. VAN DE KAMP. Well, both. natIOnlll an~ Cahforma polls .. r 

believe Gallup has pons on the sub.lect., :Mr Chl1lrman. ~ am sure.11ls 

or unization can supply you with those polls .. And .the F~eld oq?iaUlz~­
ti;n in California has run those polls in ronJunctlOn wlth Cahfol'lllo. 
political camp(tigns there. . 11 b . 

Senator HRUSKA. I wonder how valid a poll hke that wou ( e l~ 
• r f the fact that 31 Stu,tes have reenacted the death pennlty;1 

N~~~' ~hose l~ws were enacted by people who ~uwe. to answer to their 
, t-tuents and in the place of the lower leglslatIVe body, the :I1lore 
cO~~llous the more numerous legislative body, they hl1:ve I:l1lghty 

. r~all di~tricts and their neighbors get to know them. If thC1~ con­
stituents were against the death penaltJ:" they wo,ulcl not rcturn 
their re resentatives and those representatIVes kn~w It. i.1' ~AN DE lUMP. I think you might have misunders~oocl me. 1 
said ~hat the polls that I have seen show support of over 00 percent, 
for the death penalty. b 

Senator HRUSlCA. Yes, I understand .thn:t, and there has ~ Cell (\ 
,-;hift a bier shift, I know of nQ more effectlve .P?ll thnn ,Pas::;age by 
Stat~ legi~ative. rrhey ~re usuall! :p~'etty po.litlCally ol'lented, and 
the know -what the selltlll1ent of thell people IS. 
~r VAN DE KAMP. For whatever it is worth, I can report to you 

that i ran for Oongress severnl years ago and the death penalty 
w~s an issue I opposed the death penalty then, as I d? now. A n~mbeI 

~~~,,', &: 
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REFOR~I OF THE FEDERAL CRUHNAL LAWS 

FRIDAY, JULY 19, 1975 '1 
i J u.s. SENATE, 

-:11, SUBco~rMITTEE ON CRIMINAL LAWS AND PROCEDURES 
COMMITTEE ON THE JUDIC~ARY, 

i, ,Washington, D.O. 
~\ 'fhe SubCOlunuttee met1 pursuant to recess, at 10 a.m. in TOOIU 2228 i Dirksen Senate Office Building, Senator Philip A. I-Iu.~t, presiding. ' 

:\ Present: Senators Hart and I-huska. -
:,.-'{ .Als? present: Paul C" Sum~itt, uhief ?ounsel; Douglas R. Maryin, 

IlllnOl'lty counsel; Deilllls O. rhelen, aSSIstant counsel, auc11.fabd A. 

,
.,i.. Downey, clerk. 
! Senator HART. The committee will be in order. 

".,1,. We resume the consi.deration of two proposed bills, namely, 8. 1 
f and S. 1400; each to reVIse and reform and codify the Federal criminal 

" laws. 
\ Ou~· flrst wit~ess, and I suspect one who needs 110 introduction and :1 who ~s re:"pollslble largely f<?r the very crowded hearing room thi:-; 
· _'l': !ll0l'mng, .IS the most dra~fl;hc example I have ever been able v) cite 
· III refutatIOn of the propOSItIOn that there isn't anything anybody can 

do about the system. 
: J The committee welcomes the man who has clone a erl'eat denl of I' work to stmighten out the system, Mr. Ralph Nader. b 

_,1 STATEMENT OF RALPH NADER, WASHINGTON, D.C., ACCOMPANIEl) 
t BY MORGAN DOWNEY, COUNSEL, PUBLIC CITIZEN 

· ,} , 
1 
I 

I 
Mr. NADER. Thank you, Senatol' Hart. ' 
W~th m~ today is Mr. Morgan Dow'lley, an attorney who has been 

wo:-k:ng wlth us on the issues involved in the reform of the Federlll 
Ol'lIllmal Cod~. This is the first fundamental o'Verhaul of this coele ill 
many generatIOns. 

of would-be' constituents bit,me very hard on that Issue .. I believe 
k th kind of reaction ,tho;t you get when you are out III the hust­
i;os~v One the other hand, tit seems to me that ~he supporters of tl~o 
de~th enllIty are extremely v09al, and !1re III many ways mOlO f 

strident than those wlio opP?Se.It. Oppo.smg the penalty does not i 
seem to be the key to popularlty lllmay crrcles: uk 

Mr. Chairman, thank you for your invitation to comment today on 
as~e~ts of S. 1 and S. 1400, the proposals for the reform of the Federal 
Onmmal Code. 
. 0~h'Ue in the United States, like the moon, has its obvious side. But 

lIke ItS hmar countel'part, crime also has its dark side-,-the overworld 
exploration of which has only just begun. 

Watergate and other recent scandll,ls have forced the clark side into 
pub!ic visibility for !111 to see. This da!'k side of crime is that speciality 

Senator IhmsKA. Very well, have you anythmg further? We tha I 
you for coming. . b' t th 11 f the "I 

The committee will stand adJourned, su Ject 0 e ca °t 
CllWi~ereuponl at 12:15 p.m., the ;!lbcommittee adjourned, to recon- J 
vene, subject to the call of the Chl111'.1 .1 ,I 

, of government o:ffiCl~ls and corporatIOns, of genteel accountants unel 
high~powerecl executives-formally called white-collar crime. 
'"1 Attachqd to ,this testimony for the committee is a clReport on White­
~ollar Cnme, 1973-19741r prepared by Public Citizen to sheclmore 
Ight on this hidden side of crime. 
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It describes cases tl1at involve over 1,000 individua,ls, 150 .corpora­
tions, 168 government emplo:y~e~, 160 corporate executIves, ~O 
stockbrokers and scores of pohtIClans a.nd lawyers who engagedm 
~r are alleged to have engaged in white-collar crimes d~ring 1973. and 
the first half of 1974. Among the defenda~ts that were Clth~r convIcted 
or scntenced were: A former Vice PresIdent, of -tJle Umted States, 
~'t former Attorney General of the United 'States, a. former U.S. 
'Senator two members of the U.S. House of ReIJresentatIves, a former 
'U.S. c(lt;rt of appeals judge, fonr.f~rmer White House a.ides, American 
Airlines, Gulf Oil, :Minnesota lvIllllll'g Rl~d iVlanru;acturmg 90 ., Good­
ycur Tire and l~ubber Co., and AmerlCan ,Yotlllg Ma..clllnes Corp, 
NUUlCl'OUS others have bMn indicted for :vlute-collar ;cr~l1le~ and fire 
awaitinO' trial. Tbere is obviously a very Important. d~stm.ctlO!l to be 
maue b~tween conviction and indictment and that dIstlllctIOn IS made 
;Wl'.(', • , 1 f tl 

Tl'hese crimes, in themselves, a severely hm~ted samp eo. 1e appre-
lil'Illled white-collur crimes in this period-Impose a severe cost on 
the citizens of the United States. Some 30 pere.eI!-t of .them.are con­
servatively estimuted to cost the :rictims ~4 bIllIOn, ,I~,~ludmg auto 
thcft us reported by the FBI's ((Ull1fo~'m Ol'lme ~epo1ts for 1972. 

Thut $4 billion is onlv 30 percent of the collectIOn ?1 cases ~rought 
together in this testimony, w?iGh in ~um are only the hp of the Iceb:rg, 

Other, more comprehenSIve, es1amu.tes of the, cos~ ?f corpolllte 
('rimes und consumer frauds range from a low of $40 bIllIon annually 
by the 1969 President's Oommission on IJaw Enforcel~~nt and Ad-
1l1inistration of Justice, to $200 billion by Senator PllllIp Hnrt (D-

Mich.). . ' " . 1 t' The compansons wItl~ ~tl'eet ~rll~e III any category. ale c rama .le, 

Newspllpers and televlSlOn ~llg;hhgl~t .bank robberIes, as major 
eYC'nts, yet the white-collar crImlllul lllside tl~e bankthwl1g~ fraud 
and embezzlement took six times more money m fiscal yel1r 19,3 than 
did the holdup man. 'b'l't f 

The report ~ocuses on t1~e exte~t, nature,. anc~ respon~l I ~ Y o~ 
white-collar cnmes. It prOVIdes a factual baSIS f01 legIslatIVe lecom 
mendations offered later in this tes~irr:ony concemlllg the role of 
corporate management in the comnnssl~n of offenses, and t~~e sub: 
Rcqncnt role of persons who blow th~ ,,"l,ustlc on, corpol~.te nlls~eeds! 
the need for the cnlLCtment of prohlbltlOns ugnmst vanous offenses 
such as environmental spoliation; and. finally th~ deyelopment of 
more effective sanctions to help deter willte-c?llar crnnelllstead of the 
present system which imposes ?IUY the sl~ghtest obstacles to the 
perpetuution and success of wlll~e-conar crIme, . 

It is important here~ Mr, Ch~lrman, to ;note t~lat ~ol:letllnes our 
languuge is not co.ordlllfLted W1tl:- t~le serIOusne::>s of. 1he offenses, 
'When I refer to CllVlronmental RpOllatIOn, ~he refereIl;c~ IS made to tIle 
poisoning or th~ destruction of· the basI? prerequIs~t~s for ~l.U!naI 
health and survlvl11; namely, the lund, alIi and w~tCl, !tJld It IS, 
think, appropriate to comm:ent 011 Attorney General Suxbe~s statem~l~~ 
veHterday, when he came down very hard, on Ifl.,nd developers 'I. 
J.'uilled wetlands and estuaries. That emphaSIS commg from the JUstIce 
DepUl'tment, I thhuc, indicates a gl'owillgawnrene~s of the ~,ealtl~ ~n~ 
±'nf('ty consequences for present and future generatIOns of tln::> ellVllOn 

!mentul destructive trend. 
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The other'Point on envil'Onll;lental desb:uction which should be made 
is that there are other societies on thi~ planet-:-sOllte of wl)~ch inight 
be culled, because of our ethnocentrlC myopIa, underdeveloped or 
primiti:re-and these. socie:ties make it a much mql'C serious crime ~o 
contmmnate the COmmtlllIty's water, for example! thU,ll to commIt 
a so-called ('street offense. II . . •... 

An altercati~n 'between individ~lals i~. considered far less serioq:;; 
thfin the pollutIOn of the commumty's wo,tpr supply and for obvious 
j·casons. The latte~' threatens the survival of the communitv itself 
;find the for!ll~r cle~l~ with the se'curity of a smaller nunlber of people. 

The ('Public OitIzens Report" covers foul' arens of white-collar 
crime-stock frauds, consumer frauds, official corruption, and cor­
porate crime. Each has fL unique form, 'occ8$ion, ancllUethodology. 

But underlying ench type is a 'simple fact-the victims'ure honest 
tnxpavers, decent businessmen, consumers, and the poor. ~ecause of 
'sop~listicated duplicity and insul.ated p~()dations,. t~lese victims lo~e 
theIr money, thClr health, and theI!' trust lJl OUl' pohW,cal find economIC 
jnstitutions to criminal operators' who hold positions of poweJ: in 
government, law, and business,. ' 

Ten ma.jor conclusions proceed from this report: . 
One, during the period covered by the I'eport, the U.nited States 

.experienced a significant number of serious crinles whil:lh 'are ',mder­
mining this country's basic economic institutions und which have 
produced severe economic consequences. . .. 

Examples include the failure of S, Arnholt Smith's U.S. National 
:Bunk, of. Weis Securities, and Equity Funding Life InsUl'(1,uce Co. 
These crillles have weakened the confidence of consumers in the 
bURiness and :financir.l community, 

Indeed, the U.S. Chamber of Commerce notes that in the last 20 
~Teal'S fraud was involved in the failure of about 100 banki:l in· this 
country. ., 

Two; it has bee~ ;revealed. that the political institutionf? of the 
.country, be they polItICal partIes, Stato.local or Federal governments, 
have been the instruments for high level.and widespread crimes. That 
is, we ha:re had pub~c financing; of camp.aigns for many, nlany years, 
Mr, ChaIrman., It IS the publ~c flllancmg thn;t proceeds from, for 
eX!\I~lple! the luckbacks of engmeers and architects to government 
offiCIals, pursuunt to the acquiring of procureinentcontracts which 
are pmd for by the taxpayer. .. . 
.'fhe Watergate scandals exemplify political corrup tion at· the 

highest levels of government, but they have not been unique. Scandals 
havtl also pervaded the Congress, State govi:lrnme:p.ts-New JC'rs~y 
and Maryland-and local governments-New York and Chicago. . 

.If you talk to the district attorneys that comprise the economic 
·cnme project of the N atiol1u1 District Attorneys Association-':"a 
lender of which is Robert Leonard, who is the prosecuting attorney in 
Genesee COlmty, 1Jich.~youcan become quite cOllvinced that 
Maryland and Nev,," Jersey are not unique and that basically they are 

. the terri~ories of either historial ~.ccid()nt or a. particularly aggressive 
prosecuting attorney that have brought aU this o\!.t. Yo\!. can scratch 
lU filly jurisdict.ion in this country and these problems will be revenleq. 

1Vhen the professional engineers became, as a national organization, 
eO!~cerned about the Maryland situation, there wasn't forced-- ,. 

Senator HART, When who become concerned? 
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'Mr. NADER. The National Society: of Professional Engineero, ~. 
When they became very concerned about the involvement of profe;. il' .....•. I· 
sional engineers in corruption in Maryland with the payoffs. And '.' 
there weren't many forceful statements saying that that was an ' 
isolated incident. AU of them knew quite well that this was a national r 
practice. It is a little more intense in some areas than others, but :' .... j. 
bt1sicolly a national practice that had to' be dealt with uniformly. ,', 
It wa.') not a case of a few rotten apples in the barrel. 

The third conclusion, it is evident thut crimes uffecting our economic i'.; l' 
institutions are often closely' interwoven with the corruption of 
government officials, such as documented by the Agnew and Queens, 
New York District Attorney Mackell cases and as alleged in several ,'i 
~t¥hecf~~r:e~~\~~~de~d~~c~e~ris\s that alleged underworld crime I:{ 
figures, in addition to their involvement in narcotics, gambling find '1 
other offenses, are becoming increasingly involved in overworld crimes, 1 
with the coll~bo'ration of insiders, dealing in stolen securities andt 
stocldrauds affecting economic institutions. . 

Another committee in the Senate has been investigating the massive'.I',· 
scope of stolen securities and it is quite clear that this is now a many , 
multibillion dollar situation on an annual scale. 

Five, the conclusions of earlier white-collit1: crime studies notably!. 
that of sociologist Edwin Sutherland, that white-collar criminnl& I 
exhibit u high rate of recidivism, are supported by the report.! 

Moreover, the 18-month period covered by the report shows! 
tha.t this reci~vism is true n~t only for indiyiduals b.ut also for' I 
m~]or corp01:atlOns, such. as Dlfl,~ond. InternatlOn~l 'yhich pler.d.edt 
gmlty to ,an illegal campmgn contl'lbutlOn and was mdicted for llrlce ,~ 
'fixing puper labels as well. I 

Six, in a number of cases, the penulty imposed on white-collar 1 
criminals in proportion to the gravity of their offense, as opposed J 
to the,Penalty im .. posed on ~treet crimir,lal~ in pr.oportiC!n to the gr!n.,ity ii 
of theu' offense, IS very lement. Such lemency IS due ill part of statu- , 
ory limits, und in part of judicial preferences for powerful, respect- '! 
able white-collur defendants. I 

One again notes Attorney General Saxbe's speech before the Hn- ,,' 
tional Association of, Distl'iCt Attorneys a few weeks ago, wh~ro 'It 
he made this point about the comparative leniency of those, as he 
st;cid it, who would steal our freedoms, compared to the much hnrsher " 
sentences to those who steal property. • 

Seven, the business community has shown itself either inco.pa?le ~~ 
01' unwilling to police its own ranl{s or to aicllaw enforcement IlgenCl~S .! 
in tho detection and prosecution of white-collar crime. This is eYl- ',. 
dent in the report's description of various stolen stock cases and . 
the Weis Secur~tie8 case. ' . 

I used the word unwillingly, Mr. Chairman, because for example 
it is quite easy to track down stolen secul'ities and to stop this prac­
tice. Not only for traditional reasons of investigative competence 
but also for receut computerized systems that can track these stolen 
securities and expose their presence. But apparently muny businesses 
don't want this to occur, becuuse it is much eusier to avoid the burden 
'of knowledge when these securities are used for collateral or for 
other business reasons. 
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Eig~lt, ~aw enforcement .age,ncies ~evote meag~l' res.ources to the 
investigatIon and prosecutlOn of whIte-collar crImes lU reln.tion to 
thu;t .c:,pended on street crime. The Department of Justice's legal 
actlVltles budget for fiscal year 1974 showed that the tax antitrust 
and consumer protection activities constituted less than i5 percent 
of the tot,allegal activities, manpower: l,md budget. 

Wh,at ,IS rem!l'rkable. abou.t the V1sl~le ~cop'e of business crime, 
jIl'. Chau'lUan, IS that there IS extraordinarily lIttle resource devoted 
by I(LW enf.orcement age~cies and legislat~ve agencies to detecting 
and. unalyz!ng and exposmg a~d prosecu tmg the presence Df such 
busmess Cl:une. And. yet, .despite. that, so powerful is the pressure 
on the SOCIety of thIS busmess cmne that It overflows almost from 
its own momentum into public visibility. 

As your Sub~ommitt~e Ol~ Antitrust and ~fo~opolies showed, the 
pres~nce of aJ?tItn~st cnme IS reall~T not SporadIC at all, but can be 
conSIdered eplClerruc at the local, State and Federal levels whether 
it is plumber!;, pric~ fLxing or giant corporations' price fL~g. And 
I use the old-fIlsluolled plumbers, before that word got a new 
signific.ance. 

~ir..e, increased mo,npower and greater budgets for law enforcement 
agencies to investigo,te and prosecute white-collar crime would be a 
productive investn:e;nt in. our ecoJ?olnic and political institutions. it 
woulcl reduce the mcreasmg publIc resentment at two standards of 
justice, one for the) powerful and one for the powerless find reduce 
the spirit of Jawl(~ssness pervading the rtmks of the ~vealthy and 
powerfuL 

As the N ationnl Advisory COllumssion on Standards find Goals for 
Criminal Justice has stated: 

tile * * * robber * * * burglar and the murderer know that their crimes arc> 
pale in,comparison with the larger criminalty 'within the system.' * * * As lona 
as offiCIal corruption exist~1 the war against crime will be perceived by many as 
n wnr of the pow(~rful agamst the powerless; law and order will be just It hypo· 
critical rallying cry, and 'equal justice' will be an empty phrase. 

.Finally, t~e lack of irllormation and ~nderstanding of white-collar 
Cl'lme constltutes a great obstacle to Its eventual prosecution und 
elimination. 

Even though- the Federal Government, includ41g the Law Enforce­
m~nt Assistance Admin,is~ration, spent over $70 million in 1973 for 
crIme research and statlstlcs, there has yet to be an official analysis 
of the corpor.ate crimes, consumer frauds -and official corruption that 
!ll'e .cle,:,ustatmg the .country'~ economy and bringing its political 
mshtutlOns to the brlllk of rum. 

One can say, for example, that the political institution in Kewark 
N,J., has been brought to the brink of ruin and many other gOV~ 
erllffientnl processes are approaching that brink:. ~ 

Our survey of U.S. Attorneys and State Attornevs-General Y('rified 
that only a few of these officials maintain finy useful data on white­
collm: crime. 

J 
]'01' submission to the record, I would like to offer this letter dated 

. vly ~3,.1974, by Robert Leonard, who is the Prosecuting Attorney 
1~ ~IlChlgan and a member of the Economic Crime ProjElct of the 
NatIOnal District Attorneys Association which was wl:itten to a 
number of citizens. This is addressed to' Senator Ribicoff and O'oes 
over some of the scope of business crime that they have uncov~red 
T
IlUhd t~o pro~lems of prosecuting such crime that they have delineated. 

at 1S baslCally what it is. 
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Senator HART. Without objection, it will be received. ~! 
[The letter from Robert F. Leonard, dated July 13, 1974, follows;J t 

" RODERT F. LEONARD'~, 
Prosecuting Attorney, , r 

Genesee County, Mich., July 13,1074. i,'j 
Hon. ABRAHAM A. RIBICOFF, ' f 

U.S. Senator, Russell Senate Office Building, ',,'Ii 
Washington, D.C. 

DEAn SJmATOR RIDICOI'F: As Chairman of the Economic Crime Committefr ·1 
of the National District Attorneys Association, SI am '':Titing t11i

t
S letter to you II 

and to every other member of the United States .. enate m regar" 0 J:our. cUl'l'\nt , 
consideration of the propmred Consumer I)rotcColon Agency Act, whlCh IS de~lg- \ 
mtted as S. 707. This lett('r is being sent to you in bell!l;lf of !tIl t1,le members of j' 
the National District Attorncys' Al'lsociation's EconomIc CrIme rask Force as i 
well as in behalf of other participating officers of the. N.D.A.A., all of WhOUl, 11 
acknowlrdg(', and concur in my writing to you the

f 
fOhllo'NYll1l")O' sAtaAtement of JSUPP01!~ ;{ 

for S. 707. The names of these several officers 0 tel. . : . !L,PI?el}r )(lneatu( 
my signatUl'r, i11fra. As representati.v~s o~ the N.D.A.A., .w~ beheve It IS.111cumbe~t ! 
upon us to express to you our pOSItIon 111 regard to. thIS llnpo~·tant pIece of P!O- i 
posed legislation which would establish, on the natIOnal level, an agency whIch '.,.!~ 
we believe would be of tremendous benefit to every consumer throughout the •. 
United Stutes. . 

We, as prosecutors, are all too familiar with the on~laught. of ec~n~m.!Cal\r-l 
based crime which is directed toward the consumer. In our O'plIll~n, It IS md~ed 1 
unforttlnate that the Congress of the United States hu..<; fnlled m the past to '1 
Cl'pate such a Federal agency to protect consumers. 'vVe urge that the present 
opportunity to act favorably upon S. 707 should not be ignored. ,i! 

As Chairman of this Economic Crimo Task Force my co~lcague~ and .my~clr ! 
have within the last s('veral months been actively ('ngaged m the mvos!lgatlOn . t 
of many forms of "white-collar" crime which hav~ beon perpet~'ated agams~ the 'I 
Amrrican consumer. For example, we have actIvely looked mto the cUI.rent ' 
practices and proct'dures of the oil induHt~·y in this ?Olmtry, amolllS otl~('r tlllng,,! ,\ 
in an effort to discov('r wh('tlwl' these actlOns have lllvolvl'd the VIOlatIOn of oUl I 
state anti-trust and fwud laws. Our basic purpose has been to ferret ~ut m\l~h : I 
conduct which is so difficult to observe and wLich has .such a I?er,:aslve cfi't;ct ',1 
on the welfare of the American consumer. The unconsCIOnable rIse 111 th(' pl'lC~ :! 
of fuel and gasoline has had devastating impact on the economic welfare of man.Y . f 
of our citizens. As It result, our organization and Task Force have pqrsued ~hell I 
obligations to the public to investigate this situation with yigor ll:nd u~llnodlacy. 

I wO\lld like to l1('rc relate to you several of our experlCllces III tIllS context 
which I b('lieve point out with specificity the reasons why a natiOl~al agel~cy to 
prote~t the Amdrican consumer is nCCe1'Hary. In this rega~d" I would lIke ~o disc~os 
some of the ell:p('rienc('s that Ollr Task Force has faced III t.hc recent past as ,~ell , 
tl..'l some of the pertinent experiences which I have expel'lencp? as Prosecutlllg li

l AttOl'l1ey in our consUmer protrctioll ~frorts :)I1 be~alf of our ClbzC?s.. ." 
Let me first sp('ak to some of the dllflc\lltlf'S wluch the EconomlC Cl'lme T!\$k )' 

Force has faCi'd in attempting to pursue its investigation of the o~l indml~ry n~d I 
to gain eoopemtion from the supposedly concerned federal agencIes. DUfln~ ~ Ie • 
wc~k of March 115, 1974, in preparing for a meCcti~g 'C~'ith t~etoil C(f)mtlpanJ~ ofhClnall'~ I,' 
in April tho .m<'mbt'r offieC's of the Energy riHIS ommlt ,ee ~ 1e !'COllOl . 
Crimo Task Force of the N.D,A.A. sent staff people to Wm:hmgton, D.O., to 
at.iE'mpt to colle(;t data and to conduct interviews with legislative committeeS,t 
administrative agcncics and trnde associations. . . I',' 

The Committee staff people l'eceivpd a generally unf'!atlRfactory recC'phon nt 
the U.S. DE'pal'tment of Jup,tic(', the F.T.C., and at most of tl.lC~ .lrglslatlv(' com­
mittees currently involved in l"imilar inv('st.ign.tions of the 011 mdu~try. Thesfr , 
staff memb('rs lind considerable difficulty in obtainh~g illf?rm~tion front anr of \ 
the lC'gisl!Ltivl' committpC's which concern t.he currcnt ll1vestIlg!1,td·lOnStoflt,hedyarblOe!;~ .t. 
aSI)(\CtR of the petroleum industry, and which information la. no. a rea y. t 
publicly diss('minated. Two predomh1ant attitudes cf theaC' leglRlabve commIttees; .{ 
became appal'e!nt, in our opinion, both of which operated to impede any monu" 
ingful cooperation with our staff mnmbel's. .., .. 

li'jrst the IC'gis\ative committees involved here percelved the ll1veshgatJ~e 
efforts i)f the Energy Crisis Htaff as being merely local, lI!Lrrow in 8cope, a~d thel()­
fore not "truly aCl'iOlh," and deserving of their fulll1nd co-equal cooperatIon. 

7869 

Second, these committ<'es displayed a patently "jealous" posture in relation 
to the dnta and information which they had colleeted. In efrect, eaeh conuuitLPe 
seemed desirous of guarding its own information and of isolating the same for 
its own particular investigative purposes, notwithstanding the.t such information 

, obviously would have been helpful to our common objective of investigating the 
petroleum industry. 

This kind of a "ballmnized" attitude on the part of these "everal legi:::latiya 
bodies was shared by the several, federal administrative agencies, which urc aLo;(y 
nOW involved in the invl:li:itigation of the oil business. Thus, the U.S. Ju~tic(· 
Department, the Federal Trade Commis:;ion, and the Federal Energy OIlic(~ alt 
took much the same "noncoopemtive" attitude in l'llgaru to our reqll('~ts fo!" 
information as the legil;lative committees had. . 

As a result of this lack of cooperation, the N.D.A.A.'s investigation of the oil 
industry has been denied the extremely valuable benefits of access to the vast 
amount of r<'lovant information and evidence which has already been garnered 
on the national level. 

Of cours(', we are well aware that t11(,8e committt'es and agencies may haYo 
quite valid reasons for not disclosing to us at this time the content of certain 
information. We recognize that Home of tllis informn,tion may b(' of n confidential 
nature. But this very fact; confirms the basic need for a central, federal conSUlller 
agency which, as a part of the fedeml governmpnt itself, could have access to slIch 
information without violating any well-founded need for preserving this confiden­
tinlity. Such a federal agency would at It'ast be granted initial "insider" accc;;s to 
this material which is apparently bl'ing denied to the vm'ious "outside" state 
and local in1'estig!LtiV<' nnits. '1'11e federnl consumer agency would cOl1\'ersl'ly 
pl'Psent to all othor oth(>1' federal agencies and bodie8 a picture of perm!tllenc<'r 
stability, and peerage-all of which characteristic:; would promote illtrn-fedt'l'!ll" 
inter-state find inter-local cooperntioll in investigative efforts. 

Another example of the need for a CPA-type of law is my poor experiE'nce with 
the ('fforts and aid provided by the F.n.A. in our inV<'stigation of dangerou;; toys 
ill our COllllIlunity. I would like! now to bring to your attention our experience 
in this 1'C'gard in relation to 'the arra of dangerous toys. 

'I'he OOI1~llmpr Protection Divit-lion of the Gel1e:5eo County Prosecutor's Offi('c 
11M bCeIl illVolw!d in toy ~afety pur:>uitt', investigations, and ]Jl'ojects'\;il1ce b('fol'C' 
the Ohrit<tmas toy s('ason of 1!l71. In 1971 !Lnd 1972, toy t<!lfety regulation un tIl(' 
fed(lmllowl WIIS in the hands of the Pood Drug Administration (F.D.A.). OUI' 
experiencel ill genC'ml, with the l~.D.A, in tltis field WlIS distressing and UI1l'C­
warding. j~hhollgh the F.D.A. had publiHhed fi so-called "banned toy" list for 
public dis~emination, its list watl not only incomplete, but was mor('over mi~­
l~a(!ing, inllccurate, and was the l'e;;ult ikelf of highly qll<'::Jtionablo "saft·ty­
tcstlllg" proccdur('s. 

The F.D.A., in f!Lct, appeared to us to wish to discourage action on our part to' 
effect compliance by 10call'ctail toy outlet!; with the fed<'ml agency's own :<tnnd­
nrds, as weak ltflcJ incompletr a8 they w('re. Purtlwrmol'(" the "lmfety-testing" 
standards of the F.D.A. were tl1('m~elvC's speciolls, illusory, arbitrnI'Y, and wholly 
uDscientific, and allowed toy manufncturers to easily make minimal and meani'lg­
less "altcl'a:tiol1S" 01' "revision,," to "bunned" tQyR to technicnlly bring thrIll uut­
side of the limited purview of the "banned toy" Ibrt with F.D.A. acquio~c('l1CC 
and approval. F.D.A. regulation then, in our exp('rirllct', was rep-'ll!Ltion in form 
only without substance and without true protection for chilL,r('n-COllSUllll'r:;, 
the most helpless consumt'rs of all. 

In 1973, federal regulation of the toy industry passed from the F.D.A. to the 
neWly created Consumer Prodncts Safety Commission (C.P.S.C.). Althou~h tho 
C.P.S.C. appears to be more fa\'orahle to citizen and locnl ngeney input inl't.'gard 
to hazardous toys th!tn was the F.D.A" the result!; of the C.P.S.C. have beel! nn 
more substantial in ultimately protecting our childr(,l1 frolll dangC'I'ous toys than 
under form('r F.D.A. "leadership". The present "banned toy" list is still incom]llete 
and inadequate. Although the C.P.S.C. apprars to more ,tctiwly eneourag<> local 
attempts to effect compliance wiih ihl standards, it nov(,l'thC'lcs,; appears just as 
recalcitrant to inithtte prosecutions aguinst the toy manufaeturers for 110r,-
compliLtnce, as was tho F.D.A. • 

Thus, although the Genesce County Consumer Protection Division hns identi­
fied hundreds of per se "banned toys'l nnrl,. other dangcrous toys not technically 
On the "bnnned toy" list, and has further mformed both the former F.D.A. Hnd 
the prcsent C.P.S.C. of these findings ovC'r the last somo three years, not (t single 
federal prosecution has be(,l1 commenced in GencsC'e County, lv[jchigan. It can 

b
snrcly be assllmed that such lack of fcd('rnl ltgcncy action on the local lc\'el has 
een repeated across the United States, 
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In December, 1973, my office filed 81 petitions in regard to dangerous toys 
found in Genesee County with the O.P.S.O. pursuant to its rules, wherein we 
rcquested thf\ O.P.S.O., on behalf of all citizens in Genesce Oounty, to abate the 
K~\lc and marketing of such d:\llge~'ous toys in our county. Now, some seven months 
later, the O.P.S.O., to our knowle~~e, hIlS taken nbsolutely no action whatsoever 
:in l't'Rponse to any of these 81 petItIOns. 

The indifference and "do-nothing" attitude of the former F.D.A. and the more 
po:';itive but as yet unproduc~ive action of the O.P.S.O. toward helpless 4-merioan 
children who usc and play WIth such dangerous toys hIlS further demons.rated to 
me the imperative demand for a concerned nnd active federnl Oonsumer ??~otec­
tion Agency. The hcretofore Inck of concern on the part of these federal admmlStra­
tiv(' agenci(',., fo!' our children has indepd been personally disheartening and 
di~tressing to me as Prosecuting Attorney of Genesee Oounty, :i'I'lichigan. I 
sincerely helieve that a fl1dcrnl Oommmel' Protcction Agency, being a federally 
cquivulent agency of thc O.P.S.O. and other federal agencies, would more likely 
he Huccessful in .Lbating this incxeusable ncglect on the part of the fedeml govern­
men~ in thif< important sphere of activity which so strongly affccts the interests 
of every American family. . ' 

Anothcr arco. which has bcen of extreme conccrn to me, to my office, o.ud to 
COll:iumert{ throughout my county as well as throughout this no.tion, is the mohile 
home indufltry. Many Americans have, out of economic neceSSity, been forcod in 
cW'r-increailing numbers to turn to this lcss expensive mode of living from con­
ventional houiling. TIlC'Y have concOIuitanUy been req~lircd to accep~ the many 
fire and Rnfety hazard::; which are inhcrent in the numerous, presently mn.ss­
produced mobile home:> throughout this nation, which have lWe:ll and are being 
mnnnfaetmed under the ~nost minimally p~'otectiVl' lI~ndustry': ~()dcs np~ regu­
lations which can he imagllled. The current ISSUCS relatlllg to thIS llldust~'y llldeed 
involve the very life or death of the mobile home resident. 

In (tenesec County, ?I'lichigan, alone in the last few Dlonth~ at lcailt 10 pCl'f'ons 
haw dil'd horrible and agonizing d<'aths i!l ~t lenst 22 mobile home fires. T~lel:c 
haw nl~o lwen many other such firCR and SJIlular death,; ael'ORE thc Rtate of MIChi­
gan in the fmm(' tirrie pPl'iod. The Oonsumer l'l'otcction Division of my oUi('(', as 
;a l'e;(ult of the~e "fire t~'ap" !~nd ."tinder box" commmer deathl'l, has w~lge1, ~n 
~lIlgoing campl11gn and 1l1vestIgatlOn to have greater and more protectl'\~e hfe­
~afety" rull's and standards promulgated by the conccrned Htate .bodles a~d 
rcgul:ttory agencies in Michigan ()vt:.: the manufacture and sale of moblle honH'ti In 
our "late. The impact of our efforts has just recently begun to have becn fel~ on 
the "lElte level and has been reflectcd in the enactment of both rules and legl~la­
tion crcating somewhat higher but still inadequate "urc-safcty" standards {or 
mobile home construction in Michigan. 

One of the primary rNlsons that our efforts and the efforts of other .con~umer 
groups have not met.willi grcater slfCCl'!';s is the extreme and over~vhelm1ll!51lldus- I' 
try-dominance and mfluellce wltlun the conccrned state agencICs, bodIes, and :. 
wi hOG advisory committees which have the rcsponsibility for adopting or enacting 
mobile home safcty stundurds. rrhis "pro-industry" bias which exists at thc state 1 
lev!'l of goverllment in Michigan hIlS operat('d to dC'hllY alli eff

l 
?rts to hdatVett1he.con- ::1 

sUlller intl'rest fairly and impartially considered at t at evc m rrgur 0 Ie Issue 
~lr mobile homc safcty. There does not exist in Michigan an ind('pendent, govern­
llH'ntal agency with the tcchnicul expertise and resource!> to match those of the 
national mobile home mallufacturers, of thcir component manufac~urer~, O.r of I: 
thpir r('spective insurance companies. Thm:, our state governmcnt l~ lVhcll1gnn 
has hoen and will be continually presented with n biased a~d on~-!>Idcd set of i 
doclllnentR, information, statistics, ~nd expl1:imentul data whlCI~ ~Ill surely sup- .1 .•. 
port the del'il'e and end'3 of the mobIle home mdustry to kecp bmlcllI?g and s~fety I 

standnrds to the bure minimum, notwithstanding the repeated tragedies nssocHltcd I 
with mobile home living. . 

Indeed such. a "pro-industry" bias and imbruance of fin!lncial and tcchl1!enl l .• l'e><ources'in rcgard to this bURinoss ('xists not only on ~he.statt; lev.el but al~o on I 

the fcderallcvcl of government. A gross exumple of tillS sltuatIOn lS IS'e)flectlcd ~Y I 
l'ccent notion on the part of the National Bureau of Stando.rds (N.B .. ta wn!U I 
1073, Lm;t year, tho Mobile Home Manufacturcr:,; Association,.the national tra~e I 
!\RHociation of mohile home manufaoturers (M.H.M.A.), prOVIded a .substnntml .! 
lll'j\·n.te grant of money to the N' .B.S., a fed~ral agcncY' within th!l- U .. S. Dcpartment !~ 
of Conllnerc(', for the purposcs d conductmg experimental, SCICntific tests of thQ 
lire and flammahility characteristics of mobile homes and their component I 
mutel'ials. AlthouO'h it would be presumptuous to believe that the N.B.S. ~\rould 
bo ut nIl "pro-industry" biased, cither in the conducting of such t.ests or !Il the .. ' .' 
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cOID1?ilation of. the results therefrom because of the fact that the federal agcney 
was III part pl'lVat.ely funded hy the industry itself. it can safely be assumed that 
the ~esults of allY ~uch goYcl'UlnC'ntal testing maj~ when they are finally made 
publiC, clearly r(,l11alll bt'llcath It clolld of sU~]Jicioll ~tnd doubt. 

:rhc pl~hhc may very WE'll perc.eil1e that sue~l "offiCial", govermllental test results 
rmd for 1ll p,::rt by thc. ~ll'l~~t~ llldl~"tl'Y WlllCl~ its~lf was the Rubjqct of such tc:;t~ 
mg, necessatlly must l( flect some !l1herent Illas III favor of the mdustry whORe 
"gift:' lllad.e the very h'sts p08si~le in the first p~ace. Neither the N.B:S. nor a~y 
othm fcdClul agency chargcd WIth the responsIbility of vindicatinrr the ublic 
!utcrest ~hould. e,,:"er have to Be l?lace~~ ~l a position ,where its actions ~)r PUb1i!'lhed 
mf.ormatlOn file .mhcr:-ntly tamtcd m the public eye because of any forccd 
rchance upon prIvate llldustry for nccessary funding, citlwr in whole or in pa.rt. 

The proposcd fcd~ral OOI!sumer :t:l'oteetion Agency would cure and correct tho 
very appel),rnnce of ImprOpl'lety or bIllS alluded to above by itsclf providing necel:l-
5ary flll:ds to o~hel: governmental or private agencies for research and tcsting in 
areas vlta!ly aifeetmg the consumer i!ltel'eSt. The existence of the O.P.A. IJlUS 
wO~lld obvl!1te any neC'd for .fedcral testlllg agencies to turn to qucstionable urivu.t,n 
or mdust.r~ HOUl'Ces of fun dIU!! 
~he "pro-indus~ry" bins (~nd evcn the appearance of such bias) toward 

bl1sm~ss !lnd the mtere"t~ of mdu:>try on the part of concerned goYernmentul 
agencIes, bo.th on the federal and sta~e level, certainly operatcs to the detriment 
of tl;e. public u;nd the copsufUer. ThiS bias directly results in the diRseminatitm 
of nll~lllforma~lOn, selectIve lllfol'l~ation fnYorable only to the industry side of ,~ 
questlO~ and madequate knowleage an.d understanding for the people. It is my 
hope th.lt a fedornl Oonsu1;l1er Proteetlqn Agency would tend to at lcast give 
some semhlan('~ o~ balnnce m the resolutIOn of the many important issues which 
~fl'ect. the public mtcregt, sllch as those concerning tho mobile home indu;;try 
1ll whlcl~ I havc bc~n ~ceply und per::;onally involvcd. 

In thIS context,. It IS extremely rclevant that nnother vital function of th" 
proposcd OP 1~ WIll. be to 1'nde1)endently go.ther information to carry out it~ 
purDoses effectLVcly 111 bchalf of the consumer. The CPA will have the authority 
to conduct all~ promote rescarch and invcstigation into all matters which affect 
the consumer mterost. The CPA will be able to publish and inform the public 
!\bout m!1ttcrs closcl~ cOI?nect~d t? the pul~lie il1tere;;t. It will provide bona jide 
lllform~tlOn for. publIc dlssemlllatlOn. It WIll provide sllch information from n 
centrahze~, UmfOl'l}l and authoritative SOHrCC. It is the lack of just such n 
source .of mformatlOn ~hnt h~s ~o severely j~opar~ized the health, l:mfety and 
well-.b?mg ?f the Amcrlcan publIc countless times 111 the past as a result of the 
publIc s unlllformed use of dangerolls and hazardolls goods, among other thing~. 

We ru::e all mYll:r~ t~at ~he Fedel'Ul governmcnt should and must take po~itivp 
le~dershlp I1;nd llutIatlve ~n the buttle to protect our citizens from those forms of 
cr!me and Improper husl!1ess conduct which are perhaps the least ob~t'rvalJlp 
,cl'l?'les o~ ~ll. We J:elieve .that it .is impemtive that the Federal governmcnt now 
tal,e poslt1ve and ImmcdIate actIOn to protect t;he American consumer. 
. Propo)lcd Senate Bill 707, which would cstablish a'Fed€'rnl Oonsumer Protec­

tIOn Agency (9.P.A.) to represent and advocate the intcrc1lts of all conSlllllers 
thrOU~h~ut thiS natIOn before. all the federnl agencies and federnl Courts, is 
a rcn;'lrl~nble and laudable vehicle to further the above goals. We strongly urge 
ever., member of the U.S. Scnate to favorably support endorse and votc for the 
enac~ment of this Bill into law. ". 

Cl'lIDes against the consumer and economic crime are n national problem. 
Prosecllt9rs on the state and local leve1..'1 by themselves cannot deal with this 
proble.m lll. the :n:~st effcctiye ~erms. N~tionu! l'e?ognition of the problem is an 
essentIal p1ec.onclIt,wn to effectively dealing WIth It on the local level. Tho pro­
posed lcgl~latlOn would be a fundamentnl and nece~sary first. step in. the ongoing 
bat.tle wInch we l1lUS~ w~ge t? proteot tho AmerlCan publIc and Its economic 
welfare. Thcro now eXists III thiS countr-y a strong lack of confidence in tho proc­
efses of government and the ability of government to protect the individual in 
h~se aren~ where he m9st nceds ~rol'ection in this day and age of inflationary 
spldal~. It IS t)111S esse~tml that thiS lnck of confidence be dealt with on a firm 
~n. direct baSIS. Oertainly, one of the major ways in which thc public's confidence 
In Its government can be restorcd is by the action of the U.S. Oongress in creating rl federol ag~n~y, the nnl~· purpose of which will be tt1 directly serve and protcet. 
pietCc0!lomc lllterests of every individual in this nation. A federal OonSUmel' 

ro echon Agency can and must now be made a reality. 
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Such an agency, would s('rvc and promote many worthwhile protections, goals 
and needs which are now demanded by the American consumer. The American 
people desperately need an effective "voice" in the policymaking decisions of 
the f('deral government which directly affect them. The establishment of the CPA 
w(\uld merely allow the side of tho consumer to he heard. We cannot understand 
how any federal agency or business could properly object to this simple and basic 
.expre~sion of fundamental fairness. 

The proposed CPA under S. 707 would additionally perform other vital func. 
tions on behalf of the consumer which we wholeheartedly support. The OP A 
would further serve as the focal point or "clearinghouse" in the federal govern. 
ment for complaints by consumers. This centralized function, which would further 
i\lIgment the effective acces;; by the consumer to his government, will also cer­
tninly tend to enhance the average citizen's confidence in the processes of his 
g(lVl'rnment. It '''ill help to restore the public's basic fillth and trust in govern. 
ment at (Ivery level. 

As Chairman of the Economic Crime Committee, and on behalf of the other 
def'ignated public prml<'cutoJ's and members of the foremost National Associa.tion 
of Prosecuting Officials in thi~ nation, m:!' colleagucs and myself have .felt. a specinl 
~ll1d urgent obligation to express to you our unqualified endorsement and approval 
of the proposed consumer protection agency act as it is now embodied in S. 707. 

It is our part aR public Officials to help stem the current onslaught of economic 
crimE' against the American consumer on the state and local levels. However, 
this battle cannot be successfully waged merely on our levels. It is essential for 
the f('cleml government to provide uniform, centralized and authoritative help 
j.n this task. The proposed federal Consumer Protection Agency would indeed 
provide such necessary help ltnd direction. A centralized and integrated response 
to the plight of the American consumer on the f('derallevel has been desperately 
needed for a long time. We strongly urge that every Senator respond to this 
seriuus plight at this time and endortle the passage of S. 707 into law. 

Sincerely yours, 
Robert F. Leonard, Chairman, Economic Crime Committee, National 

District Attorneys' Association, John O'Hara, PreHident, Coving­
ton, Ky., Milton Allen, Baltimore, :Md., Eugene Gold, Brooklyn, 
N. Y., Patrick Leahy, Burlington, Vt., Joseph Busch, Los Angeles, 
Calif., J'~dward Cosgrove, Buffalo, N.Y., Richard Gerstein, 
1Hiami, Fla., Carol Vance, Houston, Tex., .John PricE', Sacrl.1Inento, 
Calif., George Smith, Columbm:, Ohio, William Calm, l\Iineola, 
N. Y., Donald Knowles, Omaha, Nebr., Edwin Miller, l:3an Diego, 
Calif., Christopher Bayley, Scattle, 'Vash., Keith Sanborn, 
·Wiehita, Kans., Dale Tooley, Denver, Colo., Cnrl Vrgn,ri, White 
Pln,imo;, N.Y., Pre~toll Trimble, PreRident Elect, Norman, Okla., 
Brendan Ryan, St. Louis, :Mo., Emmett Fitzptltrick, Philadrlphiu, 
Pa., lIany Connick, New Orleans, La., B'~rnard Carey, Chicago, 
Ill., Dennis DeCollcini, Tncson, Ariz, 

Mr. NADER. Thank you, Mr. Chnirman. 
K ext, l1S to legislative l'l'!commendl1tions, the following muy be 

submitted. For white-collar crime to be eradicated, thel'e musL be a 
change of attitude in both local, State, and Federn.llaw enforcement 
fl,geneie~, and in tl~c puplic. There 1uts to be an empha~ic and distinct 
change III the ba~i1c pllllosophy and thrust of the N atlOu.'s luws that 
pertain to white-collal' crime. 

There are three general legislative areas that should be examined for 
tlWlr impact on this kind of crime. 

The first is the culpability of corporate ml1nugement. Too often, 
corporate executives have been I1ble to use the invisible-but presently 
legal-shield of their corporation to mask their I1ctivities. 
~The seconclo.rea concerns specific criminal offenses, foul' of which uro 

of pn.rticulo.r importance. A.nd fino.lly o.nd most importantly, the sen· 
teneing procedure should be strengthened so that when 0.11 other mo~'al, 
ethien.l, o.nd economic consiclcl'l1tions fail, the severity of sentenemg 
will d('ter future white-colln,r crimes. 

,.l,f' ? 
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if One) as to. corpol'l1te management, the lack of accountability in 
~!!.. OUI' large corpol'l1te and govern:inental organization~ is. 0, fojhrrp· of 
1 our present legal system. In fact, these large bur.eau cracies. ho.vo be­
. come. eA-pert at defusing responsibility o.nd accountahiiity.. . 
~i It IS t~o .easy for top levels o~ ~no.nag;en~ent to pressure employees 
~ ... t·. to commIt Ille~al a?ts or to partICIpate m Illegal activities:No better 

example of thIS eXIsts than that of the President's former cou'nsel 
;; Charles Colson. . ' 
IJ In 0. sworn statement, Colson said that President Nixon ordered h ]1im to do ":vho.t~ver has. to ·be done-whabwer the 6ost" to stop ", .. ! lellks of clo.sSlfied mformatlOn~ Colson quoted the President o.s Sl1yinO' 
~ in effect; "I don't give 0, damn how it's done." Colson then proceed:'ci !I to obstruct justice. ., '. 'I Ironically, President Nixon's own proposal to reform the Federo.l r erimh~al co~e, whieh he has fihbmittecl to Congress, would make such 
·1 .Machiavelhan management 0.0 offense. UnelE'r proposed section 403 
J! ,(aj(3) of S. l4.09, a person in 0, ~up~rvisory capacity who so defaulted 
: .. ~.l 111 the SllperYISlOn of I1n orgamzatlOn o.s to permit or contribute to d crime would be guilty of 0. misdemeanor. 
,! The American Bar Association's Section of Corporation BanltinO' 
~!and Business Law has contended tho.t sueh o.n offense w~uld m!Lk~ H executives relucto.nt t.o delcgo.te responsibility: .. In fact, it would 
li' deter managers whu exalt results OVt1r methods. It would mean tho.t 
·:1 deIe~o.ti~~ cannot be minclle~s-:-that those who delegate in reckless 
5! and mV!chous 'Yays-o.nd tIns IS a .stancbrcl for the courts to judge f! and to JurY-WIll share the burden If that delego.tion results in crimi­
It na

F
\ act~vittY' It wtohuld probabtfY leo.d t

l
,ol 0dth~r detveloPille~ts'l 

,1 . or ms ance,· e corpora l?n wou ~ . e::ngnfi: e 0, Jlo.rtIcu ar official 

.

.. ~.·t". 111 tlie company as the complIance officer and It would tend to focns 
. l'csponsibility. And opce 0, complinnceoflicer is o.nnounced, it is .quite 
~ sure iho.t he or she would have 0, vested interest t')· observe the law 
Hand would be 0, countervailing force against any more reckless patterns 
It that might be filtering throughout that corporate structure. it .The. discovery of m~ny white-coll,aI' :(~rimes depencl~ not on police 

?peratlOn~; .b~l~ .on whIstle-blowers ;tnslde 0. c~~pol'l1tl(ln who reveal 
J 1llega\ ~CtIVltIt'S. Such ·was the case 111 the EqUIty Funding and Weis 
/ SCCll1'ltlCS mo.tters. 
~i Ul~der the two proposals to reform the eriminul code,- persons who 
H retalIate against a whistle-blower· would be guilty of 0, felony. But 
H s. 1490 ~nnecessarily limits retalin,tion to bodily harm. .' 
H TIns VIrtually exonerates the use of t1lC great corpol'l1te economic 
1. power a~o.inst an employee or, in some cases, ignores the power of one 
, corporatIOn against 0. smaller eorporation. This economic power in-
~ f"91vos firing, demoting, transferring j or reassigning perf'lonnel, altering 
,t l'l~e benefits a.nd pen:,>i0n rights and bla~klisting employees. t IYnen one corpol'l1tion in.forms on the illegal activities of another 
'.JII corpol'o.tion, say for accepting kickbacks, the informing corporation 

DUty be o.t the economic mercy of the guilty COl'pol'l1tion. It should be 
1 .protected from the loss of business o.ncl other economic harm that a 
,~ larger, more powerful COl'pol'l1tion may exert. 
ii But S, 1 does not limi.t hm'm ·to the definition in S. 1400. Instead, 
~,i .. ·l\ harm includes economic injury, which is o.n absQlute necessity. 

If, people are to .be permitted to cultivate their own free conscience, 
1{ theu' own form of allegio.nce to their fellow citizens, they must be 

~I 

I 
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II! society enn hopefully tl'tmscend ::::etions 01 ,ome 01 its mOl'e venel h tUld corrupt members, but for humanity to Hurvive, it must :first have 
H nn environment-land, ail', and water-that Can. foster unci satisfy 
If! it-aesthetically, spiritually, and physically.· • 
F In your home State of :Michigan, Mr. Chuirman, the Pa1i~;ades 
'I-t nuclear plant, run by Michigan's Consumer Power Inc. })as been 
,.f.! involved in a situation that is now before the ,Justice Department. 
.1 According to internal company documents, there was the release of 
i~t radioactive material into the ail' 011 11 number of occasions and thi;; 
li:l
l 1'e1e'1\'Oe was not reported as required by law to the Atomic Energ\­

t Commission. And, of course, radioactive material at those levels do 
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~~'qtec.ted' fl'OD1 having ~heir professi?nal care~rs or emploYllle~t 
destroyed. Thell' new ethIc) expressed lU S. ~, ~vill C\;entually u~sUJ:e 

-that empluyees have the right of d\1o ~rocl?ss 'YIthir the!! orgaUlzatlOns. 
. If carefully protecte.d by la .... v, etll1cal :vhistle-blo~ng caD: becoln: 
~another of those adaptIve) self-llUple:meIl;tmg mechax;llsms WhiC~l ill,ark 
the relative difference between a free sOCIety that r~he~ on .fre~ lDS~ltu­
iions and a closed society that depends on authontarll1n l;ll~~lt11tI.On;;. 

I would like to add to this point on corporate ~esponslbllity, It IS 
J;l1ote important that the comments here be taken In the context of 1\ 
portion of the spectrum of reckl~ss?-e~s that .. fit under our proposc(l 
revision of the criminoI!tl,w, that IS, It IS very Important to make sure 
that there is a standard of recklessness and not any r.ecklessness wonhl 
'involve this kind of criminal enforceme~tl otherWIse :you can open 
the situation up to witch hunting accusatIons and pursmts thll;t 'would 
eventually lead to an in.hibition. of an:y pro?ess of delegatIOn. So, 
:what we are referring to here obVIously IS a Inp.cl of standard of care 
and deleO'ating and instructing that can be gIven the same type or 
rclativelj~ precise judicial content as the standard of reasonableness 
of care lias been given in negligenc.e cases under ~ort law. 

Next; dealing with offenses, while there are lIterally Inmdr~d~ of 
:offenses contained in the proposals to reform th,e Federal cnmmnl 
code tho.t deserve mention, it is impo,rtant .pu.r:tlCularly. tc.> endorse 
three new offenses' proposed in S. ~ for ll1Cl\lSlOn lU the. .cnmmo.l. code. 

'These are: Environmental Spoli~tlon, Unfarr CommerCIal Practices-
l'yrn.mid Selling Schemes and Regulatory, O.ffenses. . . 

. The offenses of Environmental SpoliatIOn, J?roposed In s~ctio~ 
"-8F3 of S. i-but not in S. 1400-would make It a felony to knO\\' 

~gly pollute th.e water nil' or lcmd jn violation of a Federal statut~ or 
.:regulation when such ~iolation is gross O!' the person or corpOro.tlOn 
mimifestsa flagrant disregard for the enVIToUl11oot. . . 

It mlO'ht be addecl here the contrast betweer:- despOIling the flag 
and despoiling om environment, which the flag IS supposed to re~re· 
sent, is quite instructiv!'l here. You can have mass movements ago.ms~ 
individuals who despOIl the flag and the law. call; come do\\ru ver~ 
hald but the critical areas of our lnllU~n ~mV,ITODmentl such as 
pois~ning the Mississippi Riyer or .contammatm.g Lake :E1ne or pol. 
luting the air above New York CIt.)" ,or smoggu:g .th~ CIty: arc not 
'received "\vith that level either of offiCIal or public ll1dl~natlOn. And 

~.~·l not immediately provoke death lind injury and pain and anguish, 
;. and thev are invisible in their impact, but nev~rthel~ss they do in­
ti creo.se tIL? risk of cancer and lukemia and genetic damuge in future 
H YCtU·S. And it is this kind of attitude that ne~ds to be given much more 
'I strenuous attention by our crimiuall'aws. If the criminal laws come ill down hard on a situation SUCll as this, the next tliing YOll will sec is a 
;! very strong compliance officer with internal corporute powers ilppoint­
~f cd to make sure that it doesn't happen again, that is, external enfof('C'­
i.:.i. ment of the criminal law leads to deterrence in the f01'm of structUl'nl 
'it reformulations of tIle locus of rcsponsihilit}r inside tlie corpotll.tioll. 
11 One might add that the deterrence bf thecriminu:llaw'is much 

.~.'.' .. .l!. higher vis-a-vis economic crimes than it is street crimes. Street crimes 
; are often crimes of high emotion or other nonl'll,tionul behavior or 
i· pressure and are less amenable to the deterrent function than crimes of 
~.l planning, Imowledge of forethought, and crimes that are committed by 
.1 organizations that can do something about their repetition through 
~ I reorgauizotion and restructuring of executive au thorit)T. 
1 .. \1 Senator HAR'!'. Interrupting you there, if I eouid simply express 
;' very strong agreement witIl t}lat point! "Te dcJJatccl ul'ound llere 
tl whether capital punishment is or isn't a detel'l'ent. But, I would doubt 
t, if auybody would argue that for the white-collar type, that even 30 
it days in jail 'would not be a deterrent. 'l'hirty days in jail really doesn't 
l! deter the kid who probably :finds the food and comfort of jail better 
~! thim his home surroundings, the street crime fellow, but 30 days in 
1{ jail away from his home at Grosse Pointe is a vary real deterrent and 
ll' I UMffi glNad you made Ithe point so clearly. h 11 '11 b 
~, r. AD]lR. I mig lt add to that tlutt t ere wus-we , we WI e H getting to that point later-but in some harclcol'e economic cl'imc 
11 areas, such as stock thE'tts, Mr. Chairman, the penalty will have to be 
V C().ns~dCll'ablYhgreater. As o!1fie of tfhe witnesfses

1
, wSho is a. conyicterl 

~f crlillllla in t esc arens, testl eel be orc one o· t le enate comnllttees, 
gl there are 1.', lot of people he said who ·would be willing to steal $2 
it million in stocks for 2 yei\l's in jail. 

that 'is 'what I was referring to as the need for a drastlc. c~ange o~ 
attitude Even flaO's that are' despoiled can be replacedl but It IS ro.~h~r 
difficult' to repl(l,C~ Lake Eric 01' the Mississippi River. And tIns 1:> 

lnstructive also for the attitude of corporate persoD:Uel,. wl~o SpCD~ (\ 
great deal of their time flag~wavi?-g a~d much less of tq~ll' tIme trymg 
to limit their corporate defecatlOns, u:~o natural enYllonments: . 

While more specific, narrower defimtlOus shmtld r.eplac~ the tCII;S 
"O'ross" and "flagrant disregard," ~h~ th1:ust and mtentlOJ?-, of t IS 
s:Ction is commendable. In some socwt1es vlOlence to tht: envlIonment 
is or ho.8 been trea.ted more seriously then altercl1t1ons between 

%~ SeMtor HART. I have read your testimony Ilnd I noticed that 
~I footnote. 
~\ .. Mr. NADER. The second offense wllich is necessal'Y to make the 
!l~"t Federal Criminal Code a. just and reasonably comprehensive law in 
?~ tlnf~ir commerciul practices, proposed in S. 1, section 2-SF4 .. This 
l. sectIOn is directed to several areas of consumer fraud that have bIlked 
~t·. lnillio. ns of clOUUl's'from trusting citizens. Such acts as the a.dulteration 
~. nnd nlislabeling of goods, false advertising, and rigged sports events 
~ Would be felonies punishable by a year in prison and $100 fine per day, 

individuals. . . d t' f Jr 
It is mandatql'Y that QUI' No:tion perce~ve. the . estruc 'l~n 0 .ot. 

natural resources and our envlronme~t ll~ I~S .pIoper peI,spcc.tnrc: 
thi1t we realize that society can S\JrVIVC mdlVlciual ana lel?-tlv71) 

. sporadic instances of ~ribel'y and ember:zlement, but tha.t t~le 1'Ul~Il~O~ 
of our environment IS a seU-destructlVe and masoclnshc act, t a n 46-'£37-75-14 

11 r' 
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]3ut this section does not include tmother consumer fraud, the "It ;\'Inny companies, for example, would harc11y b 1 t db 
llymmid selling scheme, in which the right to sell or distribute a If of fille. In the au~o safety bill, the maximu ~ (e err~ y that level 
product is ~o~d to persons,. who i~ t~rll are e;llco\lraged to solicit other :It when yo~uu'e dealmg with violations' _ 1 . m IS abol~t $400;000. And 
persons to Jom the pyramId of distributorsbips. ~p of defectIve automobiles that is a lilVO vmg many .tens of thousands 

The in. tent is not,to sell products-only to se!l the.rig~ts to distribute t pllny .. like Gener:ll MOtOl~S whidh O'l~.esry ~~d3est .:!fre, mdeed, to a com-
them: Mark~ts qUICkl.y become saturated ;Vlth dIstnbut<?r~. Thi,~i$ ~ 1\ day on the average.; 0 ses . nn IOn an hour, 24 hours 
the kmd of offense whICh has brought Glen rurner and Wilham Penn' t, Yet S. l;s reo'ulatory offense sect' . . 
Patrick before the .courts. . .... ~ the components'" of criminal condu~tlO~~i c,oJ?~er~ed :wIth only one of 

The former ChaITman of the SecuntIes and Exchange ComIDlsslOll ~ .. major component--the proportion f tEabhilIt). I.t 19;nores the other 
William Casey, has estimated that consumers hltve lost over $300 !t I'ictim. 0 e arm mIlicted upon the 
million in such schemes. This committee should seriously considerH For this section of the bill to b if t' 1 
including such schemes in the Federal Criminal Code. ~i should encompass both cuI fLbilit r ~ e e.c Ive an.c comprehensive; it 

The last offense on which I would like to comment is the regulatory ~. b~r the violrLtion of the st~tutes Jor ~d the.grad~ent of harm caused 
,offense of S. 1, sp.ct~on 2-8F6, which would establish uniform penalties !consumers' llC'lllth safet;r ocketb IlgulatlOns I?-tended to protect 
for violations of.regnlatory laws and regulations. S. 1400 contains no ¥, snch a pI:ovision, 'then, tl~e Pbill SU::~lc :nd env~·oru::r:ent. Without 
.comparable sectIOn. ~ l' tl'~nsgresslOns "with those that haye the y qU!1tes 1.eIapively harmless 

Cho.l'les Maddock; representing the American Bar Association's taud possibly death on entire communit' potentIal to mfhct serious harm 
flection on corporation, banking~ and business law, said when this sec- {i' les. 
tion was first proposed: ~ 3. SENTENCING 

We reject the concept that any activity that is or may be regulated by the 
government L,> of such serious import to the public interest that a failure to abide ~ n. Prison.-Former U.S. Attorney WI . t r N . 
by any regulation, rule, or order issued by anyone in authority in any of these study of sentrncing of white-collar cri .ll ne}. orth Seymour, Jr/s 
:nrcas (business and economic activity) should be punished as a crime. New York City concluded that: mmals m the Federal court in 

There were Federal regulations for safety that affected the Texas r The primanr objective of deterre h 
Eastern Transmission Corp. storage tanlc on Staten Island when its ' willful crime~ ,vhich might be j)reve~~~d b~~;~d)e f~cusd~?n those ?eliberative and 
explosion killed 40 people. ' , ~n~ ~ente?~lUg, e.g. white-collar crime exto rp an l~ detectIOn, prosecution 
. rrl ' F d 1 I' . if 1 . 1 G . P 'fi 0 1 mdlvldualizm.g the Rcnte' d f' " r lOn, narcotICS trafficking * * * I lOre were i e era regu atlOns 1ll e ect w nc I eorgla- aCl corp, ' ~hol1ld be increased' h ~ce Impose or deterrent purposes the term ob' 1 n 

u11.egedly yiola~ed when it was indicted for offering sulfuric acid for 'f Iec~gni!ion of specio,re:~;t:~~;t~~t~~f~irdumstanc~s. are pr~sent, and redl~~~~Si~ 
slnpment III rmlway cars, . . " reohtutl?n or active co~peration with l~w a~~f~~cr::~ke amend~ such as :,"oll!ntary 

~rhere were Federal regulatIOns on drug safety when Abbott ]lrchendmg and prosecutmg other violators. ent agenCIeS to aSSIst III ap-
Laboratories was indicted for contaminated intravenous solutions,: Our prisons Ilre the shame of our Nat' 
And there were Fed~1ral clearances required which Libbey-Owens, {find barbaric, Ilntiquated and mecHe {on. The~r Ilre often inhumane 
Ford allegedly disregarded when in 1970 it shipped bulletproof .i judicial system to suit the l'isoner ~a . Ther~ IS a teJ?dency in our 
windows to tIle Portugal dictatoi'ship in a scheme, as chllrged by the : those. whose impoverished Pand p 1 thedPl'ls°it t? Imprison only 
Frdel'lll Government, to give the Portugal military the ability to {hUmanitarian impoverisl1ll1ent ~f A~0I7 ;e uc.:ate lIves reflect the 
produce an armored amphibious vehicle af~er efforts to legitimately' 'l'hough prisons were established e~ICa S Pl'lsonij 
pnrehllse them in the United Stat.es hlld flliled. . • society who pose a till.eat to its saf t 0 remove ,lOse people from 

Fe(~cral rep;111ations contain s.arety st~ndard~ for autos ~nd tires,f gr~atest threllt never see the interi~r Y'f too ~!ten th~se who pose the 
meat mspectIon, flammable fabl'lcs, conflicts of mterest reqUITcments, II l'lef und relatively luxurious term' in 0 .. a PfIson, except perhaps for 
prohibitions aO'aiust deceptive advertising and mislabelinO', Ilnd mandn'. chlbs. :; pIlson arms resemblmg country 
tory ob1igatio~s for recordkeeping, and furnishing inforl~ation. ·1 It is not necessary ~r even desirabl . , 

The :pE\l~altie~ for. \~olating these regulations are contingen~ upon J!~nguish ~n jail for lengthy terms. B 1 e tha.~ all cO~Vl?~ed.cl'im41als 
the VfHll1tlOns III eXlstmg statutes. ~or there. to ~e some conSIstency If to retal1~ the least semblance of a ~l \what 1S

T 
essdnthallf tIllS SOCIety 

throughout. the Government, p~nulhes for VloIatmg n,gency statutes .,'? ¥u .0q~1lt.ilble .iudicial'Y is that e lll~racJb an. t e mere~t facade 
and l'eguhtlOns shonld s:Qan a :umform ru,ng.e~. . Iu(hscl'illllllll tely to all offenders. pena les e lillposed fau·]y and 

We shouldn't have u, SItuatIOn, Ivrr. Chuirman, for exumple; "wheren', I have never foro"otten a enaIt . ." 
willful viohtion pf mea,t in?pection la"ws :"ould receive a criminal 1950's ill Colomc1o ~gainst t,fo IndIa lillposec1 by a Ju(~ge III the eaFly 
pC'nalty, but a wIllful vIOlat.lOn of auto safety standards would no~ two horses. 'rhis is in the early 19~~' whTh'vere convwted of stealIng 
receive u, criminal penalty because of the way the statlltes were enacted !y~nrs in jail. s, ey were sentenced to 15 
'into la,v at different periods in our history. . F~r example, in October 1973 S' .. 

S. 1 woulel impose such uniformity. Uilder that bili, statutory pennI· . PreSIdent, pleaded nolo contendel'~ 'b lITO Agnew reSIgned as Vice 
tics would range from 30 du,ys to ~ ye~rs imprisonment ane fines .wouldSout~nced to a 3-year ullsupervised e o:'b l'/, t~rarYland court, a~c1 was 
l'lluge from $500 to $100,000, wInch Itself is very low as a maXlmtuU, eyndmg $13,551 in Federal inco:ne ta . pIO l?' Ion and .$10,000 £inc for 
, ,.:gIve!! to him in bribes. .. xes on mcome wInch was allegedly 
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Yet the doy before Agnew's resignation, qhnrles .J.. Glasgow, a ,conditions would incluc~e reorg,n,nizing the board of directors and/or 
Sacramento Calif. drnJtsman, ,,,as sentenced m mUlllClpul court to management, temporarIly placlng a Federal officer on'the board to 
70. days in' jail for fishing. wit~O~lt a license !1ll(~. possessing. ~evell : insure 'futlll'e c~mplill;nce. with Federal and ~tate laws, liquidating 
stnped buss tlncltlT the legal SIze llillit. He was also glven an addItional" tho company. and sellmg Its assets to those WIth the stronaest leaal 
15 days in prison for failing to appen;r in court. . 'f nnd.rooral clam~ to them, divesting certain property or operations, a~ld 

And on the very day Agnew reSlgne51, a Rhode Islan~ mnn wns }' seizmg or re.callmg property, 
sentenced to 4 montlll; in prIson and a $0,000 fine for evadmg $26,30G ~\I In short, Just as a cO.mpany can be thrown into bankruptcy under 
in corporate, income taxes. ,1 a trusteeshIp by credItors, there needs to be 0 public trusteeship 

b. As to fines.-Fines, not pri~on sentenc~s, have be.en. used 1}1ost ~l establishecl for seri9us1y repetitive criminal actions, This is very 
frequently as the penalty for white-collar CrImes, Xet It 1S preC1~ely i importl1llt., 1?ecause It goe.st~ the core of the institutional sanction 
this monetmy penalty that causes the least hardshIp for the white-: that maxnlllzes t~le applicll;tIOn o.f justice and deterrence. It also 
collar criminal. . . . keeps the corporatIOn.operatl11g S? Its performance in a criminal SODse 

In the proposals to reform the Federl1;1 Cl'lmmal Code, .fin~s, hnvfr : does not radiate on ll1llocent tllll'd parties throughout the country 
been maintained at a level that mn,y serIously burden an mdlVldunl, I. '01' the economy. 
but may be miniscule to a wealthy. defendant or: a corporation, White· >t Finally, .deaHng with resti.tution and notice, restitution and notice 
collur crime is profitable, and unbl the profit IS removed from thes~ nre very lll1portant penaltIes for corporate crime and consumer 
crimes, they will continue. ' ~, Imud cases. . " 

J!ines for corporations sh<?uld be set at a perce!ltage of ~hat corpo- It Both. S. 1 and S. ~400 lll~lude resti~ution as a sar:ction that the 
ratIOn's profits or assets. FII~es have been questIOned as madequute ,:1. sentencmg court cnn Impose III appropl'late cases. While the criminal 
deterrents because ~h~ c9st IS passed alo~g ~o. consumers or sllfiI~' d l~w ~as ~eldom a t~emp~ed to ,restore losses to individuals, the res­
holders and becausE;pt IS d:u:ected not at. the ~ndIVlduals who caused tile ,1 tltutlOn of m.oney, eIther Ip the form of repayments to specific vicUms 
crime, but at that lega.l fict~on,. t~e corporatIOn. . ,. .. ! or the lowen!lg of .the ~l'lce of ,go~ds or ser,vices for a period of time; 

In fact, however, those IllchVlduals may be I!ldivIdually tued. ~nd d su~h as g,asolme prIces, It:\aD; effectIve sanctIOn and should be enacted. 
sentenced. And, to the extent that a corporatIOn face~ eompetltJoll ~i ~he fllst?ry of th,e cl'l1111na1 law and its avoidance of requiring 
in its field, it will not be able to pass. along he!1':JT fines to Its cu~tomcrs, i1 restl~ut~on IS a. Clfl~SlC reflection of the historic bias of the criminal 

Loss of profits will mean less capItal fOl: diVIdCl;uls, for sharenoldcrs1 IJ Inw m Its apphcntIOn almost exclusively towards poor people, Be­
reduction of debt and financing. of eJ..'"'pansIOn. T~llS, III turn,. decrease>! cause :vhen y?U apply the criminal law primarily to poor people 
the attraction of that corporatIOn's stock and lllvestors WIll support- I there mde~d,lsn't ~uch to restore by way of unjust enrichment: 
more law-abiding companies. ..1 ~ut when It ~s, applIed. to .wealthier institutions, the additional sanc. 

This would {l,lso, in some ~ases, prompt s~lareholder ~ctIOn for newl hon ~f reqUll'lllg restitutI?n of unjust enrichment in addition to 
l1lanogement. 'fhe issue here!s not the se-yel'lty of the pl'lson sen.tances ;. pennlhes would b<: a -yery Important det~l'rent indeed. And it would 
or of fines, but the propoI:tIOna~e e.quality. For unless penaltIes fef , make, sure that tIns ~mcl of corpor.ate cmne did not pay. 
crimes are just, then there IS no lus~Ice., . It IS a pen~lty which can .contrlbute to the re-creation of citizen 

c. Turning to COl'pOl'l1te quarantllle.~Untll S: 1 was llltroduce~f trus,t that tl~en' Gov;ernment IS. ~ctua~ly protecting their pocketbooks 
it was aenerally assumed that a corporatIOn was ~mmune from tl'ndl- .• and ecol1011nc secul'lty. As Phil1p WIlson, a confessed international 
tionu.lI'itD;itations 4nposeq on indivi~uals by impl'l~onment. H?weycr, '. st?ck s'Y;llldlel', told the Senate r:Cl:manent Investigations Sub com­
S. 1, sectIOn 1-4Af , .proVIdes that if .the offender IS an o1'garuzatlOll, :f m~t~ee, " m~y people would be WIlllng to do 2 years for stealing $2 
its right to engaae ill mterst~te O! foreIgn COll?_m~r~e may be suspended ~n111~lon. ~ll1s was ~tated on September 19, 1973. 
for the term autlIOrized for lillpl'lSOnm~nt of illdIVlduals. . . .f fho notlC~ sanctIOn .both warns consumers of the kinds of frauds 

This sanction is not unlike ?hat avmlable to the SeCUl'ltlCs. andE~· ,I bel~g. cO~l1lmtted ~nd Imposes,: small penalty by tainting th(' C01'­
change Commission's suspenSIon of brokerage fll'ms from domg b~Sl' , PotatIon s I:eputatIOn. S. 1, sectIOn 1-4A1 and S, 1400 section .2004 
ness for a certain period of time. Such a sanction may be .approprlate {would l'equn'e that aI!- offender give appropriate notic~ of convictio~ 
for a large number of offenses. I~ ~vercoroes the account1!lg p,robleD1! to th.e 1?erson, class ~f 'per~ons O! sector of the public affected by the 
that may accompany fines and It lillpTesses the c9r poratIOns shn~ iOnV1()tlO!l by aclVel'tIslllg III d.esIgnated meas or by designated media 
holders, employees and customers as to the sev~l'lty of the offe~se:, o~;O, pe;lOd of tllllC. . 

However, S. 1 should be amended to prote~t illnocent emplo} eel Many consumer frauds and corporate Cl'lmes are woefully under-
so ~hat their p'ay or employ~nent may be contl1lued or co:npe!1sate~ rerrted. Consum;l's of~en do not know about various frauds and 
clurmg the P!31'1od of suspenSIon: So, tOOt contracts and obligat~o?SO WIO,t ca~ ~~ d~lllC i.O aVOId t~em. . 
the corporatIOn should be proVlded for III such a way as to mItigate ,; U?der this 1lllpol'tont sectIOn, the sentencmg COlU'ts would be en­
the effects bf suspension onllmocent customers and lenders. ,o\lr~gec1 to order tl.lat consumers, shareholders, employees and the 

In, addition ~o suspens~on, t~e le~islation should ll;llo;v. a for~ o~P~~hc. at la;ge be inforll).ed of the ac~ivities of .corP9rations .they 
public trustee~hIp to p~rnut contlll':latIOD of the enter~nse:J.f It proll¥sel ~JonlZe, V\ he.n approlmate, such not1ce wou!cl reqmre teleVIsion 
to fulfill c.ertmn conchtlOns, much lil\:~ ~he present sy~tem?f probastJoDi· pr Ilewspapel advertIsements and clauses m contracts, loans, 
under the Close government superVlsIOn for a penod or t1llle. ue ospectuses, and other documents. 
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'There are other types of sanctions that are also possible. Fo}' in- 'i Thank you, MI'. Ohairmun. 
stance, William O. Woolridge, t~e former,top enli:>ted ~111l1~ in the U.S. i 11 ~enatol' HAR'J:,' 'Thank you, Ml'; N adeI'" f~r a very effective presen-
ArmJ~ was sentenced for {\.Cceptmg stock 111 a corporatIOn 11l ,exchange- I ~ tatlOn. You make no r~~ercnce to It-:-.and,lt IS conceivable you haven't 
for IllS e~dorsement of ~he c~mpany to ilupply ~rmy $e1'Vl~e c1uo~, I~r ev~n thot~ght about It l.n your antlclpatloD; ?f yonI' appen,rn,nce here 
Part of 1m, sentence reqtnred hm1 to wor~ for Chal'lt,a?lc ?l'gamzahol1S. "f tlps roorn:u:g ,and there IS of 00ur80 ~lO proVISlon for it in either of the 
Not only do su~h sentences .~ene?t chantable orgumzatlOl1S, but they ,,~ bIlls-but It IS a .ml1t~er of s?me kllld of di~cussion and it bears on 
would greatly md the rel:n,blhta!10n of the offender. . . Iii the problem of Crlme III pubh,c ,office, officeholders criminal activity. 

For example, the IJresldent of fI, coal company convicted of Il mll\~ \'2 No'lY, do you have n,ny opmlOn as to the need or the de"irability 
sarety health code violation could be orderecl to work illl~i8 own mine t of an mdependent speci!11 prosec.utor? ~ 
to ~leighte~l his yersonul awareness of the hazards resultmg from IllS 1 Mr. NAUEr:. Yes; I tlunk that IS a very worthw~lile recommendation: 
actlOns or Inactlons: . . . . ~ The olel. caution ,n.bout who. gu!"rds the. guards 18 ycry applicable to 

The proposecl reV1Slons of the ernmnal code already eon tum It nega· 'i1 the JustICe Dcpat~ment, 'which IS the chIef prosecutor in the executive 
tive s,It~lCtion t~Ul,t wou1c~ di:;qualify profe?8io~als al1Cl ex~cutive;" from ~ brnllch, .ancl I tlnnk t,here llee~l~ to b~ an indep,endent special p1'O­
exercu;mg th(\lr professlOnal and orgalllzatIonal fUllctlOn8, Such ~ H secuto~ th~t :"r~uld focus on pohtlCnl crunos of tIns nature. 
sanction is vahmble, but it should be complemented by un. affirmati\'e H r thl~k It l~ Important that the constitutionn,l issue be confronted' 
authority for the courts to order the offender to perform sociull)' ~1 that tlns specml,pro~eqtttor can't be too independent of the execntiv~ 
useful activity, _ . rI' branch, but I thmk It IS a very wOl'tlnyhile recommendation that 'was 

It is u,pparent here that there IS a vast unknown qnantlty of ceo· J made by the Sena~e Watergate Commlttee. 
nomic crime ancl politi{'nl corruption in our societ.y hindering tll(' \ye]. ii' In other CO~m~l'leS ~hey have recognized tIle need for an outsid('l' 
fare and growth of the country. Our ability to mastl'I' the greut ¥ to watch the mSldel's III the concept of the ombudsman. In SwedC'n 
economic, soci!ll, and political challenges of the next quart~~r century t f~hr e..,{!tlu,Ple, the Qmbuclsm~n can take the lead in prosecuting judge~ 
and beyond wlll depend on our knowledge and understandmg of hoI\' I " 0 are lllvolvedm corrputwn. ' 
it is tlutt our commercial and governmental instHutionB em1 ~)l'e~d syd\ h Soull-tor HAR'!'. 'Tl?ank you. Now you reminded Senator Hruskn. 
~,orr~lption and such contempt for the rule of 1ft,y and prmclp1cs of it ant me Ithat the al~tltrmt snb?ommittor has on occasions l~stencd to 
lustlc.e. . ..' ~l!Uic mll( e comment about boardroom Cl'll~le ~tncl the economIC clanutge rr

llls 
also meIndes,_ as the repOl:t po~ntR ont, 1l1l1on-bn"pct Cl'l?w. :~I ~t do~s, an~ so 9n . You suggest tlmt thIS Isn't a sporadic thing. It 

w)ncll a:'e often also l1lter10cked WIth eIther Government or bU~!lle~~ ;1 18 sort ~f epld~mlC, ar:.d I agro~.. . 
acceSSOl'les. .... ~1 Several :yea:s ago, 111 a sl'ttmg hke tl:lS, you !l'nd r had a colloquy 

We cunno,t tl~rn a:vay from seekmg tlm Imowle;l~e i t~o much.l~ at :..1 about ~aking at ~e!tst some of the al'!-tlturst. offenses [rJonies, rather 
stake: the vltuht;y of the economy, the aecollntu.blhty of the pOhtl,~U( ~I Ulan nlIsde~eanOlS o,nd on that occaSlOn yon snggested that a felom~ 
and legal institutions, and the cords of justice and trnst windl hllld ',~ uatu~ be ff!,1vcn to per .se colcltur~ey per se antitl'nst. violl1,tions, an<1 
society together: . T' ;!i lat lS, 0. cour~o, I t~llnk, u. glal'mg examp.le of the disparity in the 

To t.u.cIdc tIns 'Problem, the Oongrcfo\s must esta.bhsh a N altona] '1; treatment. of s~ree~ Cl'lme and boardroom C1'11110. 
CommisRion on Ecol1o~ic Cril1l,e ~Vl,lich virill funy doc.nm<>nt find ',~, t ~W', I notl?O 1ll]0Ul' statement today. that you do not return 
analyze the scope ?f wlnte~col~ar cl'lme;; .expose wh~re gov('rn!l~ent~l 'h 0 ~t s~ggest~on .. Y o~, do not co~mCllt WIth respect to it. 
enforcement a~enCles and bUSllless entltles and Ulllons are f!1.1h~1~11l'~ I "ant, to rmso It WIth you agalll, because I understand that tl1is. 
their responsibIlities !o dis,c~ver and diseo,.lll'age d.eeeit and i.llegahllc;; I dubc~~nnlltte,e ,hasheard from cert.ah~ an~itrust law experts that the' 
and recommep.d to the N ahon thos,e actlOns Wlll?h must l!o t~kcn It oft ;yteyent ~ffect of ,!1 felony, .convlCtlo~ IS not rcally significant in 
we 1l;1'e to adneve the dream of the founders of tlns RepublIc) (Equul p cDs tTo teduce anllCompetltlvc hchav!.Ol', . 
Justlce Under Law." . ,. o. J ou have any thoughts about handlmg pel' so antitrust 

I would also like to note that great cautlOn must be taken tpnt 4 V1~,!l.tIons now? . 
these laws be rend.or i~ttel'pl'ete(1 either sp.ecific?-lly 01' with. discermbl,; ~ itfr. ~ADER. Agam we are referring to the criteria. of the gravit:r 
standal'ds! othen~lse t.t}ere ~!Ln be a prohferatlon .of a.mblg110~S lU\l~ I',' I ~l~ 0 ense as well ~s ~he scope of the c1amn~e done to tIl() vietims,' 
llncl umbiguous mterpl'etatlOns that would begm encroacllll!-g on " G c n ttm ho,y obsel "leIS can say that the dispatch for 30 days of 
constitutional libertie!:' und tights And I think the seetion lS ~he (19~n~ra iJectl'lc and Westinghouse executives to jail in the eal'lv 
proposecl bills before this committee on cl'imin[l.l coercision r!lwes; f' 0 s was f!o deter~ent and then say that the imposition of a felony 
very serious questions ~s to the em~ra~e ?f those presc~iptions nnd.t\)~~, O~~\ ser~ous. cl:ll'l1eS would not be an acl.c1itional c1~tcl'rent, • 
C?'tent ~o wInch they mtrude and mh~blt the eXpl'('Rs,l0n of conshtU

d 
:~ tho G, t~mk It IS ,.the general coneensus m the antItrust bar that 

tlOnall'l~hts. So that we mus~ be} 1 thmk, V<'l'y COllHCl?US of. ~he nee. ~ thro O'hMml Elect!lC sentences were l?' c1.etel'l'~nt thn.,t radiated 
to establIsh standal'ds ancl gUldehnes and not to permIt certmn type) ! eqUirb out, the busI~ess world. I se~ no Ju~tlfic~tlOn on the basis of 
of political administrations to grieviously misuse the necessary expul~' '. Will£ 1i as to wl~y seUOllS per se an.tltrust vlOlahons, knowlingly and 
tion of the concept of the criminal code that must accompany till '1 11 u Y~rcomrmtted, are not s\lb]ected to the classification of a 
revision and must bring the law up to clate with mOdeI'll clay technology' e ony . .I. ou have other crimes that are misdemeanors and felonies. 

find modern day organizational structure. t 
• 
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pPlicable bere, be.ause indeed ~ 'f hls main goals through the .:=~ year 01 bis tenure is to mnka 
there o,re. .;1 sure that lo,w students learn about lego,l ethics at law school. 

Some antitrust crimes are ~ar, far more sel'lOUS than others and ¥ And there.is all: expression of concel'll; by this gentleman about the 
they shoulcl be trel.ted accordmgly. , f . a state o~ o;flf!'ITS w~th so mu.ny lu.wyer~ mv?}ved in so much political 

Senator HAR'l'. You mentioned the sentenclllg ?f the ormer Vice ':! corl'uptl0n, lllC}uding the Watergate s1tuatIOn. And when I read that 
President Mr Arrnew At the tIme he entered hlS nolo plea, the~e ,~,'I' press release, it occurred to me that there were times in the past wh('n 
was som~ confusion i~ the public's mind as to exactly ,vha~ that ; people couldn't get the American Bar Association interested {~t all 
me'ant, And indeed I have listened to lawyers over the years trYlllg to i, in white-collar crimes or political crimes. 
explain what 0. nolo plea means, " ;11 This is an example of 0. major institution in onr country whORe 

But have you given any thought as to the ne~d !or keepll1@; the ~olo members know full well what ha~ been going on for the last 30 year,,;, 
contendere pIca available in the Federal Cnmm~l Code? It IS ,Ili Jbut who have n~w taken an officml stand of concel'll only after othel'~ 
plea that I have neve,r notice~l used or Ulll(~e availab}e to. the dis. brought these Cl'lmes to the surface. And one way to judge an institn-
advantaO'ed of our somety. It lS a sort of a gentleman s g\.ulty pilla. tion's sin~erity is bo.sico.lly to clo.ssify its performance in time and ask 

Do y;u think we l'eally ought to han~ on \0 tha~? I ~mow thel'1l ~t the questlOn: where were you when you could have known about it 
are prosecutorinl ?-dv~n~u,ges. on O,?ccaSlOn Oi llavlllg It, but on il nnd YOll. swept it under the rug? 
bahmce do y01.t thmk It lS desITable. " . ,)~r 'fhe medical societies began to be conccl'lled with nuitl'ition in some 

Mr, ihDER. Well, I think judges sh~)Uld b? mu<{h strlcter lU tbe.n~ t,J of their statements aIter the basic hunger pl'enLlent in this conntry 
inter retation of it. For example, the Judge m the ~gnew ease sal~ ~\'I! was disclosed by a few doctors working outside of orgttnizecl medicine, 
11e hfterprets the nolo pleu, to be equivalent to a gmlty _pleD:, An~ If "I as well as other people who were part of that task force. I think thi~ 
that were so, he shouldn't ho,ve acccpt~d the n010 plea: I thmk ~ er ·':':"'.\1, holds tl'lle for mn.ny legislative bodies too. 
should accept the nolo plea when. the ludges ~'eall~ beheve. that It lS. The legislatures at the State level have done virtually zero in 
merHed or that it is accordance wl~h the pal'tlCulD:1 facts of the cus~, it investigl1ting procurement crimes u.t the State level. Some of them 
But to say that we ~hink jt. is eqtuval~nt to. a g~llty plea ,00~(ll(Jt It :\1 have nevel' even bothered to WI"ite a letter asking about some of these 
stanel as a nolo plea IS 0, ter1'lbly .confUSl~~glthlllng tbo the lu~d~d l1uite l! il'rhegularities: And s,o, when we ask ourselves, well, is Watergate nnd 

For e~(Lmple this issue wInch wotu( ave een c eel "1 ;1' o.t Ct' ,situatIOns g0l!lg ~o bring abo~lt D: better legal m:cl poli~ical 
clearly, is now' a little fu~zy, becau~e there wasn't that clear cut ~ sltuatlOu, the questlOn 18, to ask delwatively, are these InstitutIOns. 
.determination that the evidence certam~y :warranted. ~' ' that now are no longer uninformed and these institutions that should 

I thinl- we aTe "'oing to see more Cl'lllllnal l~wyer;-J use tho.t 11010 H hfl.ve informed themselves years ago, beuause they hac1 the power and 
leo. fro~ now onl:> for their underprivileged chents, l~OWeYCl> as {\ if the leverage .to do so, are they changing? And if they are not, then the 

fe'ult 'rhe problem with our system of law, Idr. Chmrman,Is.that ;r Watergl1te sltuation may be a blot on the Nation's history, but it i:; 
w~ h~ld our politicians up to the lowest standards. And the hi~h~r l going t.o change ~t very little,. .. .,. 
the politicians, the lower the standard we hold them up to, So It IS" For lI:stance, Just to nmphfy tllls, If "thes~ ll1stl~utlOns :vere real1~' 
not surprising tl~at they meet them. j ro,~p~ndmg, the moment the corruptIOn mvolv:mg engllleers anel 

]3'01' instance lt has been noted-- .., t ~. archItects and procuremonts contracts cruptod III Marvland, thon 
Senator HAn:T. I would hope that you are not anhclpa.tmg events Q h there should have. been calls for. lllquiries ,by ~,tato lerrislatul'es and 

the next few mOl1ths? '" '1 ' J! ~ttorneys general III every State III the Umtecl I:;tatcs, because there-
1..:11'. NADER. Well, as I was going to say, It h~s ~eel1l1ot.cd ~~~at t lere 1{ IS ~o. secr~t to those who .operate in the daily halls of economic antl 

is no organization in om: country, whether It ,1S a .ll1llVe\SltY1 or ~ ~. politlCol lIfe that these ~hll1gs g~ ?n all over the c?unil'Y, 
(',or )omtion or even a umon., where. a doz~n or n.~o~e of t 10 C OSCSd~! St. LoUIS or BObton IS not dlfrerent t~an .Baftlmore 01' Chicngo. 
u.Rs~ciu.tes of the head of tl~e Opel'fLtlOn. were cOn'Vlctecl or sentenca )) And t~ese c(l.11s have not been made, wlllch ll1chcates that basically 
with thu.t chief still stltying m office. It JURt ,wou1cln?t have occt:rre, ~, thore 18 an enormous reluctance, lal'gely because of complicity 01' 
Aml obvionsly, it would not hD:v? occurred III a pal'hmentary SytitCID, ~'i fear of ~he established institu~ion~ in our country both political and 
H1H'h as in Canada 01' Great Bntutn. . . 1 't'n ~I economIC, to rout OU~ economIC crImes. 

TIut requiring just an enormou~ amount. or ~Vlc1~n~~, a!ld to ell]' M ~I Seno,tor .HART. It IS pal't of ll; comm~nt that p~r?-llels what I h~ve 
an ('normons amount of obst;:uct1?n of d~livenng thIS e~denc~ to th~ Ill'ea,d,occa~lOnallY as an explanatIOn for Judges' posltlOns for sentenoIllg 
deliberating bodies, we are III effect f'.aymg tho,t we ale hol1h~~ 01 if to~m~ a disreputable defendant and going very gently 011 the def('U(hmt, 
highest officeholder in the lund up to th~ lowe,st Hta1l( al S'H~,' d 0 looks lik.e him! and that is plLl't of the problem. '1'11ere is just no, 
performance. .. d i'·' Qubt about It. 

Senator HAJ1T, Of course, tho tcmptatl?n to rc!tct oml rcspo~ 'sl 'I) • Mr, NADER. I wouldn't underestimate--
ellOrlllOUS, bllt for ohvious reasons, you will understu,nd I shun reSl 1 t Senat?r HART. We do .tend to \lndeI's~ancl why somebody. is in 
the temptation. . ' ,. ',1 t the il'oubleif th.at somebody IS pretty much hke me and we ,Ilrc qUlck to­

MI'. NADER. Yes. I w!tnt to pomt out al~o, 1fr. 9hamuan, t 10,1 tM l. !llakohal'sh Judgments about the fellow who doesn't look lilce me, That 
ABA put out a press letter 2 days o,g;o whlch ,yas. III the ;na~i °t one ~! 18 pl1rt of this problem. 
incoming President of the American Bar AeSOC1l1.tlOn, notmg 1l1, II 

!l 
'i l 



$.CME.",&t£E2EE& & 

.,7884 7885 

Well, I would like to add to the record at this point two very brief ,Sena~or HART~ A5 y~u .s,ay, .unless we can get some equity in the 
newspaper clippings. Usually it is generally assume(l and quite Co!- 'sentencm~ gysterll, thole IS gomg to be an awful lot of people who 
rectly, that staff alwl1Ys does this thing for a Senator but I insist regard tlus system. as a sort of fraud. 
that these two I found myself and pulled out myself, hoping someday Senator Hruska? 
I coulcluse them and you have given me the opportunity. Reading Senator HRUSKA. Th!1nk you, MI'. Chairman. 
your testimony lost night, I remembered them,' 'l'his ma~tcr of, sen~encing' and the instances that Senator H!1l't just 

. Eac~ was printed in March o~ this year. It goes to the point of cited are d1stl'eSsmg. I know all of us are distressed about it. 
chspl11'1tyof tl'catment. The flrst 1S a UPI story that appeo,rccl in the·! In your statement, ~dr, Nader, you have commented upon the 
Detroit Free Press, March 30, and the caption is Jailed Co-eel To ~~. unuve,nlless of s?ntences. Ml1ny luring examples call be given either 
Be Set Free" and it states that: : ,bybemg too lement or too severe. { . Now, :,rh~t would you think, Mr. ~o,der, of a statutory provision 

Eve Pear!lon, t,he former college student scntenced to a YE'al' in prison for 
stealing !1. $f} rocking chair, will be released Monday, the Pardons !1nd Parole 
Board said Friday. 

It goes on to S!1y that she spent three months in jo,il. And states: 
nIiss Pearson 'of Forest Park and Oathy Hess, also 20, were given one-yenr 

t('rms for taking the chair from an aba,ndoned house neal' the Oo.rrollton campus 
,of West Georgia Oollege where they attended classes. 

The other one is do,ted the 4th of Mo,l'ch this.yeiLr from the Wash· 

l !ho.t thele would be an appell,ate reVIeW of sentences ? We have had 
~ lI1sto.nces where perho,ps eV,en m 1-.Iaine thm:e would be the forginO' of 
ila. Government grant ?r check or P9sta1 money ordor, and the sent~ce 
'1:; .. ' w~111d be 18 months. fhel: m.lLybe 111 Oreg~m the sentence for the same 
.~. offense ,woul~ ,be 30 ,(\I1Y:; :Vltho~lt any CIrcumstances in the forgery 
" case bemg ,cliff,cren,t. Ihat IS, neIther of the~. have stal'ying children 
'. n~ home 01 1l0lther of them had to get medicme for theIr wives, 'rhe 
); Circumstances were the srnne. t ' And, of 90\U:S~1 in til,at event, it doesn't seem right. There is a feel~ 
~l m~, and a Justified feehn~ on the part of many prisoners tho,t it'isn't 

A mother of Rix children in TallahaRee has been Rent to jail for ten days for "~ fall' When they get to pn' n th (lWh 1 ' 
collrcting a $48 food stamp overpayment. The county judge in the case dentenredi! ' '. lC . . so.' ey S!1y: at are you lere for?" j1nu 
'Catherine 01 ark, 43, to'jail for failing to report income from one of severuljobs l; ]le o.nswers Well, car stealIng," And they ask: "How much?" And 

ington Sto,r, nncl it is just one paragl'l1ph: 
'''vVeliare Mother Jailed." And it stntes: 

that she hold8 as a nwld-parenthetically, that would suggest that she is not }\ he says~ "18 lllOnths." 
one of those lazy ones-one of the families that employed her repltid the 548t but?i He -asks: ((How much did you get?" And the other prisoner' savs' 
appeals for her release have failed, The judge said he could have scntenceu her ~ "1 got 5 years," \ . " . 
to It year in jail and a $1,000 fine. ~ ::10 who,t would yOl~ th~nk of 0. system whereby sentences CQuld be 

{The newspaper article dated March 30, 1974, o,ud the newspaper if appeo.led from the tl'lal Judge? Right now there is no appeo,l in the 
,du.ted March 4, 1974, follow:) ~r Fedcl'Il1 court system, . 

[From the Free Press, Mal', 30, 197'1] ~1 ~rl'. NADER, I think therE) should be an appello,te process. One of 
~W the ru:ost a:vesome I?OWerS our legn,l sY!:ltem (\.Ccorus anybouy is the 

JAILED Corm, 20, To BE S)l;T FREE ~! PO"d l:l?Oldecl to a ,lu4~e to sente~ce people almost unfettered by o,ny 
ATlu\'NTA-(UPI)-Bve Pearson, the former college student ~entenced to n' JI s.ta~ ~t(~, ,And the u.blhty.of the Judge to sentence somebody to 15 

~'car in pl'it'lon for stealing a $5 roc}dng chair, will be released lVfondnYl theStnte ~1 Jfe~ISl ~n Jail whcn a.~lot~el' J\~dge .wou1,<1 ~cntcnre somebody to a year 
I'ardons rind Paroles Board sl1id Friday, " Ol.t le same type of offense lB. prnna fame the arO'ument for appellate 

A board :<pokellmrnl said Miss Pearson 20/ would be nmong 33 inmatc$ of the ~. rOVlew, I:> , 

women's prison at IVlillegeville to be freed under the st.l1te's early release program ~ I hinl 'f for good beho,\'iol', : t bt b( 1. uniformity is to be a.n objective partio,lly obtained) it has 
fthe lJ.ns served more than t.hree months of her sentence. ~ teo dtamcd n,t ,an n,p~elll1te JeYel where these differences can be 
Earlier this wee),;, Fulton Oounty Superior Oourt Judge G, Erncst Tidwcll 'ti Ell~ce1'lle and mO,chflcd, r ou lmow, lor years Profeflsors Sheldon and 

twtnt,d down a l'('qnec:t for another review of h01' sentence. But Board Chnlrt\10n 1 e~nor G~nck ?l th~, Hil.l:vanl Law School have been talkinO' abollt 
~'i~t~ ~~~~l~\~fr ~t~id previously that the board would be l'eviewing the sentence !~,! t~le r~l:t~ncmg dl~pa.l'lty ~omg back to the 1930

l
s when they beO'~ll their 

:MillS Petm~on of Forest Park and Cathy Hess, also 20/ were given one..ycar ~ S U( lCs 111 the cl'llnmal In,W. I:> 

tl'l'1l1t'1 for t!1.king the chttir from an abandoned house near the Om'rollton cnl1111Ul ~ I,~no\V of {tlrnost nothing in the United Stutes that has been so 
of West Georgia Oollege where th.ey attended classes. ill. reChrrently eXI)Osed all I d ' . bi :\'liss Hess has apPc!11ed her conviction and rem!1.ined free on bond, ~1' !'ttl l' . • llC (ep ore as meqluta e sentencinO' but vet 

~
' ~V, e r~ been done ttbout it, N,ext to migrant woX'ltel'S who are the 

[From the Wltsbington Star-News. MM', 4, 1074] , ~oug~ 0 tlll1lnfreds of sympathetIC ncwsplLper eclitorio,lsj I know of 
WELFARE) MOTHER JAILED :l has be~n ~l~l'" ~as tbi eo In St'040unifol'mly denollllced o,nd about so little 

I
i S "In lG as yem's, 

A U1,other of six children tn Tallahnssec has been s"ent to, jail for 10 days r~ ; n' ena1tor HRUSKA, Research we have made on this subject indicates 
<collectlllg a $48 food::;tamp overpayment, 'fhe county Judge III the cuse f(ehte~C . IItt t H~ U.S Federal J\lriS Ii t' . th 1 . 
'Catherine Chir!e, 43 to jail for failing to report income from one of sevel'lll)ob5 jUriSdiction i'· . c. C lOn IS e on y major court 
she holds us [~ maid, One of the fantiliCs that employs her repaid the $48,bUI ; appoll t ~l a major COl~ntry III the world thab does not hu.ve an 
:npp(\1115,fO~ l~er release have failed. The judge said he could have sentenced herlO I'e~a 'da e reVlew of scntencmg. The trial judge is fIrst and last in that 
:u year )1\ )ml and a $1,000 fine. , 0 1 • 
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This Brown report does include the recoplmendatioll a!ld t~le en· ~ Senator HRUSKA, Did you engage in allY criminal practice; the 
dorsement of the principle ~f appellate reVlew, And certamly m my ~ d fense or prosecution of cases? . 
book I hope we can get the Job dpne, ~bil', N~~dter'tt t' t ,j \rr, NADER, No, with few exceptions, nothing other than small 

At page 8 of your, statem~nt you rou,g.u a, en tOn 0 s~ct!on . roisde)l1eanors, 
1324 of S, 1400 as bemg d,efi?lent becn.use It rest~'Ic~S the retal~at!on L SeMtor HRUSKA, Yon proposed an increa'::ic ill fine levels of an 
against informants to reto;hatlOll by, f~rce, There Isn t any restrlCtlon 1 organization (lnd you ,also suggest thu,t fines should be set a.t a per~ 
1vith r~ferenc.~ to econ011l1C loss or mJury and so on. ,: centnge of profits .of anol'ganiza~ion. S. 1400 provides for a $100,000 

Pl'eVlOUS WItnesses and the students and the people e~aged ill k maximum for A, B, and C felomes, $50,000 for a D felony, $25,000 
redrafting S, 1 and S. 1400 have com~ across that defiqIen?y nnd ~. find tllcn $10,000 for a misdemeanor. What would you think about 
~ere is the language they are proposmg, ~ ask, ~ould I~, ill ~ou: :( raising the fine levels for an organization to, a higher amount of say 
Judgment, serve the purpose? It would m,ake It an. o~ense fo~ a pe~~on, ?1 5500,000 for a felony or $100,000 for a mlsclcmel1nor and $10,000 

"To subject l1notherperson ~o econOl~lc loss Ol'lll]nry tO,hIS busmess ~ for nn infraction? 
01' professio,n" because of any lllformatIon.he may have given the la\\' :~! ,,Mr, NADER .. I don't tl~ink tha~ is the way to go, ,Senn:tor Hruska. 
enforcement officers and so on., . . " O'? .~. Flrst of. ull :)'ou l1n.v~ stl1~· So senons problem, of dlspanty between 

Would that language be suffiClent In your Jud",ment.. i corporatIOns. And wInle tIns may be a very SCl'lons penalty for many 
Mr. NADER. No. Because I would w:ant f\~ more strIct sta!1dard, ,1 small businesses, it doesn't have that much cffect on many of the 

I would like a more elaborl1ted an~ stl'lct stn.nd,ard to ~over mtent, :1' larger comp!mies w:lere the fine is on the institution. 
bec,al~se such subjection of. econ011l1C pressure mIght b,e l?,allvel'tent. ~' .. , ~h.erc i~ also,. I thinl~ something to be said. in that.al'ea for allowing 
ThIS IS why I n.ttach my comments at the ~~d of my te.'3tlm?ny that ~ JudICIal dIscretIOn subject to appellate reVIeW to make the appro~ 
we have to be very careful that thes.e proVlsIon:' ~~e n?t W1'ltte~ too ~~' pl'iatfl, judgmen,t. I a~ not in favor, in, other, wo~'ds,. ~f maximum 
va&'ue~y,. because they cal?- b~ abuse~ III the ,?ther duectlO~1., t!1~t IS, to :.; finllnCIal penaltIeS when they can be appl,lCd ~o lllStltu,tlOl1S.. . 
so mhlblt people from effectmg theIr ovm rIghts and authol'lties thaI., Senator HRUSKA. Wen yom answer 18 kmd 0f chsappomtmg to 
the society would suffer as a result. , lit me becMlse I have been' a cosponsor of a bill that ,yould raise the 

Senn.tol' HRUSKA, The exact language of the markup of that sectIOn ~ penalties that w~y, Senator Hart introduced it and I mn a cosponsor. 
is: ~l Mr. NADER, Well, in lieu of nothing--

A person is guilty of [l.n offense if he subjects another person to e~onon:iclQ;!~. Senator HRUSKA. So far we have failed in persuading the Congress 
or injury to his business or profession becau!le of any mnttcl' dcscnbed \l\ sulr .)! that we had merit in our prop,-sal that has been pending now for 
paragraphs (n) or (b) of pll.rugrnph 1. ~ several years, 

And, of course, that relates to the giving of inforIDu,tion to ala\\' # NIr; NA~E~, In lieu of not~llng else, i.t is obviously pl'efN'o..ble to have 
enforcement officer and so on. :,! a half a millIon dollur fine 1ll the antltrust laws than a $50,000 fine. 

I am sure tlu\,t intent would be in there. I don't know how mUt~ 11 But if I were to suggest wha.t would be the optimulll approach, it 
more leverage one can get than to say subjecting a ,Person to. e.cOll?IUIC'I: would be without fL statutory limit. 
loss or injury, In other statutes, fo!, example 111. tho cIvll l1gh!; t ,Senator H~USKA. I do J?ot believe, anel, i~ f~ct I know, that the 
sta+utes we find it in there. 'And I thmk. that language was prob~bly ~ bIll, that we mtroc1uced dId not say that tIns IR the sole and only 
bor~owed from other statutes :whic1; have been use~ for some, tIme, : penulty, because it inclu.dec1 imprisonment as well as OthOI: penalties. 

Mr, NADER, For example, It IDlght be appl'Oprlllte to Uti(l the ~ I!ll'~gard to. ~'ou~ pomt about t~lO absen~e, of an ~nv~'onmental 
word "knowinO'ly." If spOlIatIon prOVISIon m S. 1400, that IS, a prOVISIon mnkmg It a felony 

Mr. RnusIC%. Knoi\rlllO'ly? Well it cl1n be. We. debated that long ~ to knowingly pollute water, lanel, ail' and so 011, I should note that 
and earn~stly in consid~ratlcm or the Brown. Commission Rep~rl: ~ whil~ ,the~e is not n. p.r0visior~ by that name ~n the .bill t~1el'e is a 
and there were those who hold-and some of them came from RaIn ~ jlrO~lSlon 111 S. 1400 ','rnlch covers that type of thmg. It IS sectIOn 1615, 
vard as you did-that "knowingly" was necess~r'y, ane1 some !le :.~ entitled "Reckless ~ndaDgerment." In !ld~ition to that pl'~v.ision, of 
that "knowingly" need not be theFe because t1ll1t IS part of the C:1DlC, 'It COtu:sc, the Cle~n Ail: Ac~ ~nd othel: enVll'omnenta,l prOVISIons are 
And if it is inadvertent or an un~ntenc1eel !1?t, pCl'ht)'ps unlmOWll1g1y ~ emned forwu;rd 111 thClr ml.'lstmg form m the confornuDg amendments 
inflicted, then it wouldn't be conSIdered a cnme. ~. . T q part?f .the bIll. . .. . 

Somo argued that wl~eIl; there was sncb. strong feehl1g one IVII} ~: .~~ TIns ~s n~t the only ll1stance 111 which ~hat IS clon,e. In m~ny statutes 
the other thu,t we put It m, and then we would be safe both waj., 'Ii .. regu~atory m charu;cter, there ~re specific .penaltIes carfl~d forward 

You did go toIIarvarcl? : not ill the subst~nt1ve part of tItle 18 but III the conforllllllg amend~ 
Mr, NADER, Yes. \': ments to .other tltles. ., . . 
Senl1tor HRUSKA., You gracluated from H(\,r\'~rcl T;l);w Schoo, ~ b Thel'~ IS a reference,m the Clean.A?: Act, for examp~e, that It wlll 

That q'llalifies y~m for the Supreme .C~)tu·t, ,doesn't It? i1 e pumshable. accordmg to a certam grude, dependmg upon the 
Mr, NADER. Notumler tll1sl1dllllmsttatlOn: [Laughter,) J ,? r conductpl'oscrlbecL 
Senator HnuSEA. How long have you prl1ctlced hW,Ml'. Nn.dcr. " I thought that I would call thu.t to your attention so that you 
NIr. NADER, About 3 years, in the traditional sense, . i would ~ow that the matter is taken care of and it is considered very, 

1. \'eJ:y serlOusly. 
1 
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NIr. NADER.' I think the importance of my suggestion lies hi the .~ .' Senator HRUSKA. Is that a corporation? 
need to give ever more fundament!1l recognition to environmcntar i ~lr'-NADER. ~e~1 a ll,onprofit ~rganizatioil. 
destruction. ' ~ 'ben!l.t01' HRus;<A. So you wouIa fall within that group? 

For example, there have heen recom~len~ations in law reviews to '{ Mr. N~DER. Y~s, but tho ~enate :v?uldn't. . 
h. ave ally f~ture amen~lments 01' C~)llSltu~lOnal con "ention. s itt th~ «S()l~at.ol H~~SI~A. We!l, tlll~. pr.'ovlSIOn. has dlstressed many peopl~ 
State level mclude euvu'oumeutal l'lghts m' the body of the S~l\t~ ~ because t!lC) _f~Iesee difficultles, for exam'ple, where a union will 
constit?-~io:p.s. I t~li~ tha~ there is'so!,nething to be sl\id, Senator, fur I throw a pIcket l11:e and they are ~o~d to picket according to the law, 
recogmzmg cerium rIghts m morebaslc le~al ~ocutnents. . ;, nneI ~ehav~ themselv~~ and :;-ot to I~Jure anybody or damage property. 

_ Evell; th?ugh ther~ may b.e a .s~l1hl~e .for all' n,nd wat~r pollution, a Bu.t s.' ometl.mes _the ~,lcket~rtj get a httle overzealous and tlwy tip car::; 
sometlllng 1S to be saId for l'ecogruzmg It m the Feeleral Cl'lminal Cod~ 4 Qvel' Ulld b,I ~ak the. "lIl;dslllelds. 
speoij~ioal}y, and something is to be said for reooguizing it in the 1 . Under ~h~s_ ~~ctlOn It would appear that the union could be held 
cOllstlt.utlOnal docnments. . .~ liable, cloe::;n tIt. ~ . 

I t1~ink. out Founding Fathers won1d ho;ve recognized it in theU.S,; . .NIr., NADER .. 1 es: :My pr~blcm with. this section is thn,t it exC'lude:; 
ConstItutIOn had they been exposed to such level of environmental J GovcIl~mel\t~genCl~s. Andm ?U1' tes tUl10ny , for l;'xample, the city of 
pollution. .,' . I Pe~{SkI11, N -' l.,.:O1' lllst!l.?-C~, vlOla,ted the pollution laws as a city ·!l.Ud 

Senittor HRUSKA, Shott of a constItutIona1 provlslUn, fmch conduct ,j wn,sltbJect to a Ielonyfo! J?Io1?ecutlOl?-. . 
~ap- be proscribed in a statute just as effectively. Here is the Clenn ~ Of,course, there I1re. plVlll'lgh.ts vlOlutlOns tl1at cau be enO'uO'ed'in 
Air._ Act., and it says that who.ev~r violates provisi~ns of this actwilli by q'oYc1'llment agel~cles. 'fhatls ,yhy I think that, j.f I Ull'c~l'l'ect, 
be_pulllshed thus and so. This IS also au appropl'late place for such l I th~~~ ~hat S. 1 lllcludes the Go,rernment agenCIeS under their 
a statute, . ;t defimtlons. . 

,NTr .. NADER. Yes, that certainly is and I think this is as welL' i Scnntor HRuSKA. ,Purdon? . ' 
Simatol' HRUSKA. N~wJ as to the liability of ~ll; organi~!\t.ion--'we11,. ~ d ~1~· .. NADfE;;. ,I th;~nk.S. ~,mcl~lcle,s ({Gov~l'llment agoncy" ullder the-

~rst, as; I llnclerstfllld It, yon support the prOY1S1011S wInch mnke Ull ,I C rutlO~l 0 olgalllzo.tIOn! w1nle O. 1400 does not. . l, 
?l·gaIl;izatiou criminally liable for the ncts' of its agents. ThatiS'h'lie, ~ . Senator HRU:'SKA. !he .final words of this section nre': "h does· not 
Isn't It? .' t l~clud~ an entrty olgaruzed as 01' by a Govel'1lment agency for ti1c-

1\11'; NADER. Yes,'nnderobviousstandaTCls. ~ exe,ctl.tlO.ll of a Government program." . 
Senator IIRusKA. Section 402 of S. 1400 does that bv makinO' nIl! If It IS a Gov~:rllment prog,Tam that is being executed thl;'n the 

organization liable for the acts of its agents if the nds oc'cnrred itf th~ ~ n~el?yj aJ.fi,n entIty, would be exduded from liability. They are dealt 
performance of ma~ters ,vi thin the scope of the agents' actual implied l Wltl ~n a 1 erer;..t way. ." 
or apparent authOrity, 'J . Mt. NADER. Yes, and I fall to see tbe reason for the exc1nsion. 

Under this proyjsion the organization would be liable for the nets, I~ Senlltor Rm!SI~A. But you don't think that that provision is undllh' 
eve. n if there. was not any e.xpressecl authorization or eye .. n if the itC!, -.~._.:. ~~vcre hI' t1~l\t It IS :-ftp!l~le of a~use und p. erhaps itll. 'ol\"('s people Whe). 
were contrnr~r to tl:e instr.u:tio~lS. . . ; 1>1l~e t. ese mstructIous from UUlon headq.u~rters and then find them-

Do yon tlnnk t1ns prOYISlOn IS sound and aclY1Sable? .~. sa \CSll\ trouble !1~ld maybe on the way to ]1111? 
Mr:NADER. This is 402? , Mr. NAl)ER. It lil cfl;pablc or abuse. But that is why the.re needs to be 
SenatOl' HRuSKA. I believe it is 402. Yes, section 402 of S. 1400, ~. hY~l sn.fegua:rds. O:le IS to write the lnnguage us pl:ecisely as possible 
Mr. NADER. Yes, , I 11'1; lOut endIng up In U 200-pn.ge document. 
Senator HRUSKA. It is pretty far reaching, iim't it.? \ Usecondly, th~ :-;.e~oI.~ is for the institution to begin focusing C0111-

Ml'. NAI)ER. Yes, it is quite expancla.ble. ]: wouldn't -Write it eXllct1:' i p .~!~ce.l'espouslblhty III specific hnnds in the corporation 01'; otller-
thiLt :"ay., but. it deals with a very eritical pr~b.1em ,of hieral'cJlinli i::~~l utlon. so t~a~ th:re develops a veste~ il1teres.t in con,lpliumc 
orgamzat1ons run b)~ people who cseape aceonntablhty, SImply becnllse i Sde the, crorporatlonlathel' than a defuseclmterest lU cOlUphance. 
tl~ey tn'e remote in time all~ place from the aetnal COlllmiRSio~ of tIle ~. to (\tiat?l' -tRUS!(~. ~ell) what a~out the. union ofIkit~.l~? They get 
Cl'lme, even though they Imght have approved the geueral pohey nnd ~.' 11 r: \C:1 am s~:Y Boss; 'yo o.re gOl11g to pleket. TIH~re lS O'ojnO' to 1)(> 
rcft~sed to get a feedbtLCk on the operation oyer time 'from thdl' sub· ~. uo l~l.c ~er~; stnke:" They 811.< (~We are U?t. going to haul any more 
ordmates ancllooked the other IVn.y.· , 11t s uptl we get better COl1ChtlOns for drlVll1g, 1110re gas nnd so on.!I 

Senator HRUSKA. N o:V, ~u orgnnization i~ cl~Hnecl .:in hoth bIlk ~~; th~e lU110n Offi.Clt1~S sen~l these J?eople out and some, ns I ~.;uy, SOl1W­
S: 1400 defines an or~alvzatlOn as a legal el~tlt): l!leludmg a C011)Dl"~' " SIl e~ ~ecom~,velY ex.cl~ed. stat1Ol1lng theplsel,;eR Oll oVel'paSReS over 
hon, co:npa~lY,. aSS?Clt1tlOl~)fum) partnershIp, Jam t stock compnll:, tel~erlll~h\\t) ~ an~l allt~lUg themselveR WIth lllghpower~(~ rifles with 
foundatIon I lll;stltU~lOl1, umon, o1un, church, nnd .am.,r other g.rOl~P5 of I' ttl k~PlC em-ies, shootlllg at. tho people who were dl'lvmg the big 
pers0l?-s orgn.mzecl lor any purpose. It doeR not mdude an entIty 01 iN" . . . 
orgaruzed government or government agl'nts l howeycl'. : re}W what s~lpervlf,~on IS- there that could be exerci .. ecl by the 

What kind of t)' group .have you, Mr. Nn.der, ill your pnb1ie interest :.' ~ntlclent, the .vICe preslden~ or the strike council or anyone else in the' 
group? Whu.t do you caUIt? I;" on to contmn SlH·Jl behaVIOr? 

Mr. NADER, We call it Public Citizen, : 

" 

J 
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NIl' NADER Well first if we can speak through the view of a :,~¥ .. '. nl'!~td I~ ~it~~bsl~~;~~h~ ~~c~~han:ei~i~co~ ~~:s:;fd;:~~ ~~~eh: 

union' counsel' here, 'the fi~st tJ?ng the uni?n would do would be to ~. iIUIlluno from liability. 
issue written instruction to pIcketers, ~elling. thelU what they ca~ ',~.j •• Isn't that a situation that would be covered by the thought you 
do und what they can't do and what IS outslde the scope of then' j just expressed? 
employment. b '1t" " J1 Mr. DOWNEY. Again, I think it would depend on the facts of each 

You see there would be a whole. defense prpspect Ul m m antlcbi case and that would be exp~ored by the prosecutor and by the court 
l)ation of possible violation of sectIOn ~02.. . '$.1. at trial. But I think in a number of situations, responsibility is more 

No'w, if they send their p~ople o,ut SIX tImes. and each tlI?-e thereJS. 1I tenuous than in others. So that we can't contend that in some cases 
violence such as you descnbe, the law enforce~ent offi?lals could, ,1 delegation is made with the intent to benefit the organization or the 
in effect, impute an implied ratification of that lund ?f vlOlen.ce. ~oJ 1 supervisory officer. 
in contrast to that, the union would be under a s.tncter ~bhgatlOll 1 I just think, in other words, that it depends Gn the facts of each case. 
after it hal)pened the first time to make sure that It doesn t happen 'j And I think this language in S. 1 aJ,.1d S. 1400, restating, if r read it 
H.gain. . ,_ h d f . . 'ld i correctly, the current state of the law-, do not work that great a change 

.All in all, what would happen IS that tue . ea s 0 UUlOn..". ,~ou •. lind I h9.ven't been aware of the particular abuses as we WeTe compiling 
become much. more concerned ab~ut :what the~r peop~e are domg out ~.'. this repod. ,; .. 
on the picket lines as a result of tlllS kmd of nctIOn. This would be true ~ As we compiled tIle r~port, we recOl:ded c.ol'porations and presidents 
for heaas oj corporations as well. . J J and labor Ul1lons nnd dIrectors and thmgs like thnt who were indicted 

Senator HRUSKA. Well, the way. I read ~hlS statute! Mr. Na~erl l \tncl in no case did it particularly seem that the connection between 
it doesn't ma.tter wheth.er t1?-e act IS authol'lzed. CertaJ.?-ly ~o umon ~l the supervisory officer and the commission of a crime was such that 
would authorIze one o~ Its pICkets to aFm themselves wlth !i:ftes ~nd :~ II court dismissed the prosecution against the supmvi:;ory or even 
shoot. But if it is withro the scope of hIS arell: and he does. s0l!le~b}ng ~ where that WaS that much of an issue in the reports, that we had. 
'wrong-even if it is agaim~t .instruction,~ gn::en-ther!3 IS liabihj;y. ~ S~na~or 'HRUSKA .. Of c.~urse, even in the exa:uple I gav~ of a union 
That is the Tule in corporation lawt too. They send salesmen ~nt and a officml.m San Franclsco, if there Was a telephol1lc commul1lCatioll from 
the salesmen gather together in a motel.somepl~c~ front diff~ren~ I.' him saying "Boys, it would be helpful if yOl~ could use 0, little rough­
com ames. They say ((Now boys, we are go~g to dIVide this ternto9;: house stuff" o,ncl there wero tapes mnde of that-and it is fashionable 
and ~e are going to hold the prices at a certaro le~~l and all of us don t, to use tap'es-:-a~cl that we..s introduced in evidence, m.aybe he would 
have to work so hard and we make more m.oney. ., i be connected WIth the crlIDC .bec!1use there was such a telephonic 

Now tho,t is what you call dividing the market aml regulatmg prlces.·~ ca1l, regardless of the geographIc dIstance. 
Even if the sales manager sends them out ,and s.ay~ «Don'~ yo~ ~o :1' Mr. ~O"VN.EY, .. Well, I \V.ould im~gine. there that the principles of 
an rthinO' like that" if they 0'0 ahead and do It, he IS lu\:ble. It lS wlthm; I1CCOml)lice vlabl,hty apply ill such SItuatIOns. . 
th~ scop~ of h~s dttty ~o sell goods, and that is what he IS out there try- $, S~nator HRUSKA. Now, :ryIr.~ader, on page 15 you cite S, 1400, 
inO' to do in hlS own lIttle way. ~ sectl~n .2004. Would you mmd.if I called to your attention the fact 

},tIl'. NADER. Mr. Downey has a c.omment 0ll: that. . j ~hat it IS 3004? But do not repl'llnancl your secretn,ry too mucli about 
Mr. DOWNEY. As I understand It from domg ,some resear,ch

d
. o~ ~ It. It might have been late Friday afternoon when she slipped and 

these sections, both proposo,ls S. 1 and. S. ~400. aI,e not that I(t lcn, ~q ptinchecl tho wrong keys. It is 3004. . 
a change from existing principles applied m crnnroal law as fllr!lS II' That is an the questions that I havo, Senator Hart. 
conduct on behalf of organizations. ...·n b! Senator HART. Mr. Snmmitt? 

I think too that it should be stated that these dlst!-llctIOns WI, ~. 11'11'. SUl\ll\UT'r. No questions. 
left, as they are now, to ~he sense of th~ pro~ecutors, Judge, and JU\, Senator HART. I did not order pl1.ntecl.in the record but should 
to determine, in any partICular factual SI~-q~tlOn, ~vhether the atte~po 'i. the Public Citizen's Staff Report identified in Mr. N ade~"s testimony 
made by the supOl'visory o~cer to pr0!1iblu i"~Y illegal concluc~ or ~e .J nn~l prepared bJ:' Mr. D~wlley) amI Mr. Nader's complete ?tat~~lent. 
prevent any recurrence of Illegal acts IS suffiCIent enough to remo ~ [rho full testImony of Mr. Ralph Nader and the Pubhc Cltlzens 
any liability from him. . ., iO' Staff Reporhfollows:] . . 

:i: think this is how it is handled presently.and I thin.k it lust h~ to ." , 
d d 

th f ts of each case to determroe when the supervIsory : STA'l:IDMmNT BY RALl'Il NADI~R ON FEDER.\!, CRIMINAL OOPE REFOHM-
epen on e a.e ~ (S. 1 AND S. 1400) 

officer would be liable for offense. . 'd t' n '1 . Senator HRUSKA Yes there is that factor, taken roto conSl era 10 '. S fIr, Chairman, thank you for your invitation to comment today on aspects of 
. t . 1 .' , 1· " ,find? 1400, the proposals for the reform of the Federal criminnl code. Crime 
ill prosec~1 01'111 Pdlocesses. d I ' that it is a fair tenclency- i ,lQthe ~tllted States, ~lke the m?Qu, has its obvlo'Us side. Bu~like its lunar counter-

'rhere IS a ten eney-an am sUIe '. 'h ene- ~ part, crIme also has lts dark slde---the overworld explorn.tlOll of which. has only 
that if there is removal, for example, of an officl!1l.fr.om t 0 sc tioP:!l lU~l'begnn. Wntel'gltte and other recent scandals have forced the dark. side into 
there is no direct contact no association. Whether It IS !L C01:pora 'j'.\.. PU tC vis~bility for nU to s~e. This dark side of crime is that specialty of govetn-

£Ii 
. 1 "\.-. ',,1 fficial o~ union official it doesn't make any differene~, '. ~~u (O~Cl3,lS and corpo~atlOns, of ~enteel accountants and h.igh-powered execu-o CIa ,11 CullI" 1 0,) '" lIes ormerly called whlte-collur Cl'lme.· , 

~ 

~ 
:1 
I 
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Attaohed to this testimony for the oommittee is a Report on While-CoUar 
Crime, 197:3-1974- 1, prepared by the Public Citizml to she'd more light on this 
hidden side of crime. It describes cases that involve over 1,000 individuals, 150 
corporations, 168 govel1lment employees, 160 corporate executives, 40 stock. 
brokers, and ,s;cores of politicians and lawyers who. engage in or are alleged to have 
engaged in white-collar crimes during 1973 and the first half of 1974. Amol1gthe 
defendants that were either convicted or sentenced were: 

a former Vice President of the United Stittes; 
a former Attol1ley General of the ·United Stittes; 
a former United States Senatorj 
two members of the U.S. House of Representatives; 
a iormer United States Court of Appeals judge; 
four former White House aides; 
American Airlines; 
Gulf Oil; 
Minnesota, Mining and Manufacturing Company; 
Goodyear, Tire and Rubber Company; . 
Americatt Vo.ting Machines Corporation. 

Numerous others have been indicted for white-collar crimes and are awaiting 
trial. 

These crimes-11 severely limited sample of the apprehended white-collar 
crimes in this period-impose a severe cost on the citizens of the Unitcd States. 
Some 30 % of them arc conservatively estimated to cast the victims four billion 
dollars,2 four times the national loss from larceny, burglary and theft, including 
auto theft as reported by the FBI's Uniform Crime Reports for 1972. Other, 
more comprehensive, estimates of the cast of corpo.rate crimes and consumer 
frauds range from a low of $40 billion annually by the ]967 President's Com· 
mission on Law Enforcement and Administration o.f Justice to $200 billion by 
Senator Philip Hart (D-Mich).3 The comparisons with street crime in any category 
are dro.matic. Newspapers and television highlight bank l'obberies as major events, 
yet the white-coUar criminal inside the bank through fraud and embezzlement 
took six times mare money in fiscal year 1973 than did the hold-up man.4 

The Report fo.cuses on the extent, nature and responsibility for white-collnr 
crimes" It provides a factual base for legislative reeommendatio.ns offered luter in 
t,his testimony concerning the role of corporate management in the commission 
of offenses and the subsequent 'Tole of persons who blo.w the whistle on corporate 
misdeeds; the need far the enactment of pl'ohibit,ions against various offenses such 
as environmental spoliation; and finally the development of more effective sane· 
tions to help deter white collar crime instead of the present system which imposes 
o.nly the slightest o.bstacles to the perpetuation and success of white-collar crime. 

The Report covers four areas of white-collar crime-stock frauds, con~umer 
frauds l o.fficial co.rruption and corporate crime. Each has a unique form, occasion 
and methodology. But underlying each type is a simple fact-the victims nre 

I The Report is a compllatiol1 of violations against which the Inw enforcnmont process have mOved and 
which has boen reported 111 throe major newspap~rs, the New York Times, the Wash/nolan Post and the 
Wall Street Journal. Limited case study information WlIS snppUed by questionnaire responses from U.S. 
Attornoys, Stato Attorneys-Goneral, and Law Enforcement Asslstanc(l Administration. 

2 This estimate is limited to those matters to w)Jlch eithor tho law onforcement agency or Invcsllgatlre 
reportel'S lISsigned a cost. Some of the most costly crimes had no dollar cost estimate; only one of the thirteen 
antitrust cnscsin tho Report llnd Appendix contains a cost estimate. For other oategories, such as auto repair 
an<1lnnd frauds, no estimate was available although it Is reasonable to assume that these frauds cost mllllOil! 
or dollars yearly. ~ 

3 TIle Ohamber of Commerce 107-1 report "Wllite-Collnr Crime" said that the dollar impact of white-collar 
crime Is certainly not less thnl1$10 b!lllonpor year, Qxcluding the costs or price Ilxing and industrllllcspionage. 
Senator Irart's estimate WlIS mado in a speech beforo the New York Consumer Assombly, New York CUy, 
Oil Maroh 7, 1070 and roflecLs consumer abuses that nro considered fraudulent, even H not prosecuted In the 
crimlno.l courts. For example, a DenarLmont of Iroalth, Education and Weliare, Olllce of Consumer Arral~ 
Study "Consumer AuLo RepUir Prooloms, olJune 1074" docuUlon1jS,an "overwhehnlng Incroasoin consumer 
complaints" on auto ropalr service received by State Co.lSumcr offices. The 36 states which cited SPC~CI~l 
complaint figures estimated that 62% to 100% of the complaints were vaUe). Yet prosecutlor.a for anto re r 
fmud remain completely out of proporllon to their frequency. 111 AugllSt or 1072, the Center for Auto S ety 
released 11 report showing that General Motors acknowledged a s~rlollS steering Iallum in al11050 and Irl900 
Cadlllaes, in tho pltUlanarm. The Center, concluding that Gl\flms chosonnot to replaeo tho weak stec l1! 
arUlS in splto olthe eO)l$idctablQ risk of Injnry involved, hllS made repeated requests that the Departmell\htcl 
Justice institute crlminlll proceedings against GM for conspiring to defraUd the ~overnment by hldln~. ! 
safety defect. The reQuests llave been denied. (See, "The Recall That Never Was', Center for Auto Sa,c.r. 
August 1972.) 

j In fiscal yenr 1073, $135.6 m!11lon was lost in bank fmuds and embeZzlements while $22 million was lost~ 
robberins. J!'rnuds and embezzlements have Increased 313% since 1069, While bank robberies have increJlScl'e! 
12%. See Hearings, Department of State, Jnstice and Commerce, the Judloll1ry and Related Agcn 
Appropriations for 1075, Part I, ApprQpriations CommitteQ, Rouse of Rcpresentl1Uves, 93d Congr/'\;j 
2d Session at p. 554, 550. 
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""~";" hone~t. taxpayers,. ~ecent l?usinessmen, consumers and thc 001'. Be R 

sophistICated duplICity and msulated predations these victimsPlo.se tl . ?au. e of 
h · 1 ltl d til . t t . l' . ' • lell monev t Clr len 1, an ell' .r!1S III our po. ItICal and economic institution t ..' i 

,~ opemtors ~Yho hold p.osltlOns of power in government, law and busine~ 0 Cl'lmmlt 
~ Ten Ill~Jor conclus~ons proceed from this Report: s. 

i 
1. Durmg the penod covered by thc rep art the United States ex . 

i" •• ,:,:".,', signific~nt. nU1?be.r of serious ?rimes which are undermining this CO{l~gl~~~'~ia .' econOll1]() lllstJtutJOns and WhICh have produced severe economic co y ,. c 
Exnm'p~es include tl~e failure .of S. Arnholt Smith's U.S. Nationn.l Ba~~(e~e\\i;r' 
S(;CUl'ltles and Eqmty Fundmg Life Insurance Company. These cri~es ha/ 
weakened the conhdence of consumers in the business and finnncial co 't r e 
~ .. It has ~een revealed that the po.litical institutions of the coun:,:?mb~1 {he. 

;r pphtlCal partlCS, s~ate, local or federal governments have been the inRtrK' t f.i' 
~" high lc~rel nnd wld~spread crimes. The Watergate scandals cxeinblif me~li~ic~l 
~ corruptIOn at the highest levels of government, bu.t they have not beln \mi u~ 
iil Scandals have also pervaded the Congress state governments (Ne J q ci 

j nraryln~d), ~nd local go,:ernments ~New York and Chicago.) w erseyan 
, . 3. It IS eVl~ent that crlme~ affectmg our economic institutions are often cl R I r 

:,J Interwoven With the corruption o.f g?vernment officinls, such as do.cumented"<;} 
[<I the Agnew and Quecns .(N. Y.) Dlstrlct Attorney MackeU cases and as aUe d.Y 
.~ scveral ~ther case!3 mentIOned 11l the Report. ge III 

~ 4. EVldence eXIsts that alleged underwo.rld crime figures in nddl'tl'on t tl . . 
l<i 01 e 1e t 'th . t' , bl' '" 0. . Jell' In-
'

·.1: .•... ·. y v Il n. Wl nUl co lC~, gam mg and other offenses, arc beco.min i l' .' , mvoly~d III overworld cnmes, with the collaboration o.f insider's dea1i~c i~astnflY 
c secynt.les and sto.~k frauds a~ecting economic institutions. ' g s 0 en 

• D. Th~ co.nclllslOns of earlIer white-collar crime studies notably that f . 1 
~. gISt Edwlll Sutherland, that white-coUar criminals exhibit 'a hi O'h rate ~f ~ .~c~o o­
ff uesupportcd by the Beport. Moreover, the eiO'htee~-month p~riod·co.v:r~d bVI~h' 
'J eport sp.ows ~hat this recidi>:ism is true n3t only for individuals but als~ fo~ 
~. !nU)OI corpOrt;ttlOnsl su.ch as DlUmond International which pleaded guilty to an 
~ ~':IY~ ollmpmgn contl'lbution and was indicted for price fixing paper labcls ~s 

~ 6 •• In a number 9f cases, ~he penalty imposed on white-co.llar criminals in lr)­
~ p~rt!on to. the gravlty of thelr offense, as opposed to the penalty imposed on RA~t 
\~ irtl!unals.m proportion to the gravity of their offense is relatively lenient ~Sul'eh 
if em?nfcYIIs due m part to .statutory limits, and in part to. judicial preferences for 
J:! pOller u I res.pectable white-collar defendants. 
~ ~. ~he busmess comm~ity has shown itself either incapable or ullwillin to 
!,~ pOI!Celts aWl?- ranks 01' to aId law enforcement ao-encies in the detection 0.1 d g. 
~ cutlon of white-collar crime. This is evident in the Report's description of P~?Sc­ii stolen stock cases and the Weis Securitil's case. vanous 

,~ 8. Lnt enforcen~ent agencies devote meager resources to the investigatiOll and 
~. ~6~ecu 1O~ of whlte-coll~r ,crime in l'~h:t~on to that expended on stre'et crime. 
ll'h e Depnrtmcnt. of Justices legal actlvltIes budget for fiscnl year 1974 8h r d 
~. i·~ t~~l tax, antitrust a!1~ ?o.nsumer protection activities cOllstituted less ~l~~n 
;. 0 0 0 .le totallegn.l a~tl~lhes, mnnpower and budget. 
.~. i ~. Ip.clCased m~l1power a~d greater ~udgctl:l fol' law enforcement a encies to 
·.\O~\eshgnte ~nd plose:';1t~ Wl1!te-?01l~r crlIlle would be a productive inve~tment in 
t rcs~ etCOnOl~l1C and r ,OlJ.'.tlCal ll1S.tltt~tlOns. It would reduce the increaSing public 
:" Ie' n ment at two stan~l!'rds of Justice, one for the powerful and one for the o.wer-

.1

. p~~ear~ rctuct thNe sP.ll'lt of law~essness pervading the ranks of the wealthy and 
r Criml!nUal'J1 St.t el att'l°tnadl AdVlso.ry COnimiSllion on Standards and Goals for 
, Ul:! Ice IUS s a e . 
" thr ' ... l'obb~r ... burglar and the murderer know that their crimes arc 
;~> Fa e III coml?arlson wit).! the !argel' criminality 'within the system' •.. As 
i ong as offiCIal co.rruptlOll eXlstsl the war against crime will be perceived by 
; !TIanyas a w~u: of the I!0werful against the powerless; law and order will be 
.:l TJ~slt al~ypo.crltIcal r~llymg cry, and 'equal justice' will be an empty phrase. ;i neat !tc ~ of mfo~matlOn and understanding of white-collar crime constitutt's 
~ Fe~ernl obs~acle to Its .event~lUl prosecution and eliminatio.n. Even though the 
Zt tion s gO'l)ernment, I?c~udl?g thc Law Enforcement Assistance Administra­
~~ yet to p~nt over $7.0 mIllIOn ~n 1973 for crime research and statistics, there hus 
~ Offici 1 e an ?fficwl analYSIS o.f the corporate crimes consumer frauds and 
; P01it~nlC?rrt~Ptl<!n that are ~evastnti~g the country's e~onomy and bringing its 
, Attornc lllstItutlOns to. the brmk of rum. Our survey of U.S. Attorneys and State 

q 

dat.1l. on YWs-h~enerlall ver!fied that only a few o.f these Officials maintain nny useful 
Io.C-CO 111' crime. 
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LEGISLATIVE RECOMMENDATIONS l 
, b d' ted there must be a chango of attitude in ~i' The offense of Environmental Spoilation, propoRed in Section 2-8F3 of S, 1 (blli', 

For whitc-colhtr cnme to e e;u leo. e~ent !I""eneies, and in the public, There not ill S. 1400), would mak0 it a felony to knowingly pollutc the water, nil' or land 
1)oth local, stl\tc and,federdaldl

1
, at\l~n~rf~h~nge in the basic philosophy and thrust~r : in violation of a fedeml statute or reguhltion w11<'n ~llch violation iH gl'O~S or the 

has to be an emphatic un ,s 1 'te-collar crime. cf, person or corporation malliff's{S a f1agl'ul1t disl'('gard fot' the environmcllt, 'Vhilo 
thc nation's laws that l~erltalm ,~,ol \t~ l~ arcas that should be examined for their j more spccifio, narrower definitions should rr~plnce the tc'rms "gross" Imd "fiugl'ant 

'rhere are,th~ee gc,ncl!a ~91:; a v , the cui )ability of corporatcmanagcment, I ~ disregard", thc thrust and intC'ntiou of this section iH comnl('ndnblr, In som.e 
i.mpact on tius kmd of ?runti~' Iht ::~t~ell able io use the invisible-but presently :~ societies, vIolence to the euvironmC'nt I'l 01' has been trcated morc sl'l'iomlly than 
Too oftcn, corporat~ exccu ve~ 1 t m sk their activities, ~ nltercationq bctwecn individuals, It is mand!ltol'Y that our nation }>C'reeiv{> the 
leg!ll-shicld of their corporatLOn'fi~ c~minal offense!> four of which (Ire of pur, '~ destruction of our natural resourceS and our eIlvi!'{mment in its proper p('J'sp<'ctiv<'; 

'rhe second area concClA'ns dSPfieCl lrY ar rl most hnpo/tnntly, the sentencing pro, i:i that we realize that society can survive individual and relatively sporadic iUHianc<'s 
ticular importance here. 11 na h t r 11 other moral ethical and economic i ~ of bl'ibcry {~r emhezzlen~el~t, but t hat th~ ruination of our ('nVirOnllH'nt is a ~('lf­
ceduresh6uld be strengthen~d so t a '~l~n a '11 deter futJre white-collar crimes. '1 destructive ,and masochlstw act; that society eanllopC'fullJT trall~c(llld the a~tJO~s 
considCl'ationi; fail, the severity of sentencmg Wl:~ o( some of lts morc vc?al and corrupt ~cll1bers, but for humamtr to survJv~, It 

lENT \? must first have an cnvlronment-land, all' and wator-that can foster and satisfy 
1. aOHPORATE MANAGElI . . it,. it-nesthetically, spiritually and physically. 

, " 1 (TO cor orate and govcrnmcntal orgnnizn, i" The second offense whioh is necessary to make the federal crhninal code a jUflt 
'fhe IMk of accountublhty 1Il our t~~em It~s t~o easy for top levels of mnnage, I· nnd rCnHonnhly comprehensive law in Unfair COlUmercial Practices, propoBed in 

tions is a failure of our prcscnt legal S). it nie 0.1 acts or to participate ill illegal 1 S.l, Soction 2-SF4, This scction is dil'ected to several areas of consumer fraud that 
ment to pr('~~;;ure emPloyeC\ to fC~h~~ exi~t" ~hi\;l that of the President's former ! have bilked billions of dollars from trusting citizens, Such acts a.'i the adult.eration 
activities, No Bettcr (':x~np eo. ls.taie;n~nt Colson said that President Nixon·~ IIlld mislnbelling of goods, false advcrtisin&,. l.\Ud rigged sports events would be 
~onnsel, Charle::; Colson, n a sworn b' done ' whatever the cost" to stop leuks 'I" felonies punishable by a year in prison and $100 fine per day. 
ordered him to do "w?-atever hn.,; to o~ed th~ 'President as saying, ill eff~ct, "I "~ But this section does not include another consumer imud, thu pyramid selling 
of clnssified infermatlOn, 't9o~on C).~ Col",on, then 'proceeded to obstruct justice, ~ scheme, in which the right to sell Or distribute n, product is sold to perSO.l1H, who 
don't give a dnmn ho~ 1 ~ ono, 1'0 o~al to reform the fedoral criminal code ~ in tura arc encouraged to solicit other pel'll0D!l to join the pymmid of distri\)utol'­
Ironically, Prcsidc~t NJ"on C OW11C ~- ~o{lld make such Mnchiavellian munsKe, I~. ships. The intent is not to seU products-only to sell the rights to distribute them. 
which he has 8ublmtte to onr ~tion 493(1'1,) (3) ot: s, 1400, 0. person ill a super, I ~ Markets quickly become saturated with distributors. This is the kind of offense 
mOllt an ofl'e!1se, Under cFfop~;ed ,~ the su~crvision of , an ol'ganizatioll as to permit ~, wWch hns brou~ht Glenn TUl'ne~ ~md 'Villiam Penn Patr~cl~ bef(H'~ ~he COUl'ts. 
visory capaCity wll? so (' a1.1e 1 'It r of a misdemeanor, ,;; The forn1<'l' Chmrmml of the SecurItIes and Exchange COmnU$SIOn, Wllhum Casey, 
or contribute to c1'lmAwou~dt?e ,~tSe~tion of Corporation, Bunldng und Busine:s:,~ bas estimuted that consumers have lost 0\,e1' $300 million in such sohemes. This 

Tho Anwricall Bar h~soC1a ~~ s • offense would make executives reluctant \Q I ~ committee should seriously consider including such schemes in tho FederuJ. 
Law has eontend~~ t at suo .~n ould det('r mana<Ters who exalt results OV,1 ,,:~ Criminal code,5 
delegnte re~ponsiblhty, In fa!'.t, It w [ttion o'lIlnot be °111indles~-that those \~hQ I '1 The last offense on which I would like to comment is the l~cguiatory Offense 
methods. It would me~n ~hd~t de;?;~rs will ~IH\l'C the lJurden if that delegation 'I', or s, 1, Section 2-SF6, which would Cl:ltablish uniform penalties for violRtiOllll of 
delcO'[lte in reckless o~ ~nVl 10US " • :. leg\lll\tory laws !\Ud rcguhttions. (8, 1400 contains no compm'able section,) 
results in crin1ino.l fachvlty, 1 'te collar crImes depends not on police operatslomh 11 Charles Maddock, representing the Am('ricnn Bar Association's Section on Corpo-

The discovery 0 ma~y '?" 11 -c r' omtion \vho reveal illegul activities. lie,; ration, Banking and Business Law, snid when this section. was first proposed, 
but ell w'.,,:\tl~-blowC1;'l lI:~lde, tt d?nP !lnd ,V cis Secmities, cnses, T!ndcl' t~e. tllo. ;l We reject th? concept tl1!l;t anr nctivity that is 0,1' I?1tl.y bo l'egullttcd, by the 
was the cnso in tho l';qmt!. ]fun ~o~e ersOUf\ who retalmt!l a~nll?-st IL ,,1!ls\1~ I ~ goycrnl11ent 18 of such, sel'JOUS Import to t!le pubhc mterest t~l!lt a fUlI~l'e to 
propo~nl$ to reform, the ~nmtt~y B, (l S 1400 unnecessat'lly hmltsretllhntlc:nl It !Ibldc by uny regulatIOn, rule, or order u,sued by anyone m authol'Jty m 
blower would be g~\lltr ~ ~ ee ~011;mtes tl~e tU'lC of the great corpol'llte econot1p1e '. nny of these !treas (business and economic activity) should be punished as 
to bodily harm. ThiS VIr uo, Y .x, no cuses i Ilore;:; the power of on~ co:porn,l~n .: a crirne,6 
power against an employee.?r, ill Th~R eco;l~m~ po~ver involves firing, ~em{\\Io~l There W('1'O federal rcgulntions for safety thlLt Ilfl'eoted tho Texas Eastern 
ugainAt n, smaller corp{~ration., /~l altcrill" frinO'e benefits, pel1SiOJll'lgh~s~~dl' Trllnsmission Corporation storage tank on Staten ISland when its explosion 
'tmnsferring, or rcus;:;lgnm~ PC1:<;01~1 ~o; )o~'ati~n informs Oll the m{\gal acttVltl~ 1 killed 40 pcoplc, Thoro wero fodeml regulations in effect which Geol'gia-Pacific 
blacklisting en1pl{\y.~es, :' ~ef o~ccept~ng Idc]cbae1'il, the i.nforming corpo~ntlDl!I'I(l corpo~ntioI\., l\l~eged!y vioh\tcd when it wus indic(ttecl for of~('ring sulphuric acid 
of another corporatlOll,) :-;o,J , 01' of the o'ullt.y cOl'pOl·ation. It should bc pro cC r I i for shipment 1\1 rmlway curs. There Were federal regull1t1ons on drug sufety 
may be at the ccon~mlC me~~ther ccgnomic h[wm thl\t a larger, more powerm , when Abbott Laborntorks was indicated for (lont~mina~cd intravenous solutiOl!S, 
rom the loss of bnSllless ttn , ,And there worc fedcral clearances required Wh10h Llbbey~Pord allegedly dls-

corporution may ('xel~t, 't h to tIle def1l1ition in SHOO. Instead, harnll~~lltf; j regarded When in 1970 it shipped military engines to the Portugul dictatorship 
But S. 1 does not ~ml, arm lute nocessity If people are to be perl1).1 c "i ~ in:\ scheme, as ehnrged by the Federal government, to givc the Portugal mUit:;ll'Y 

economic inj~Il'Y, which IS an, !1;b~~c their own form of ulleginnceto then' f~~u~1 ~ the ability to produce al1 armored amphibiou$ vehicle after efforts to It'gitimately 
c~l\tivate thClr own free, consOlO fro{n having their professi!}nal c:wee!il or e!Up tl;1 ) purchuse tlwm in the United, States ha~ faile? Federal l'egulati?l1l:l cont,ain 
Citizens, they ~u:~t be Pl0tcctec:.rheir new ethic expl'csHed III S, 1/ Will ev)!nt~u: ~,sufety standards for autos and tires, meat lllSpl'ctlOn, flammable fllbnes, conflict:; 
ll1ent OpPOl'tullltles des~oye~he right of due process within thmr OrgaUl~l\t~:, i il interest requirements,. prohibitions ngltinst deceptive advertising and mis­
assure that empl()yede~ lye ~'hif\tle-blowing can become nl1ot~er of thOie r .co'l ~ ,ubeling, and mandator)' obligutions for rccol'd keeping, nnd furnishing 
If careft11~y protecte, Jy uW,' , I~S which mltrk the relt\tiv~ d\ffere~c() )C dl,! '1< m[ormntion, , " ,. . , 
tive, sel{-~l11Plementtnl,g ,mec~\a~lrnstitutions alld n. closed SOCIety that d<,pcn ~( ~. T~c .penalties for vLOlatmg these regulatwns are eontmgent upon tho varlUtlOlls 
a free sOCiety thtt~ re ~es on 1 C . J In C.~lstlllg statutes, For thero to be some consistency throughout the government, 
authoritaria.n instltntlOm;. 0 O.'F:EN$l'$ I ~ pcnulties for violating ngency statutes and regulations should span n uniform 

. ~".,. ro osnl~tl" IIlnge, S. 1 'would impose such unifOrmity. Under thut bill, statutory penaltieR 
Wh'l th l\1'e literl\lly hundreds of offenses ,con~al!lC,d III \~l~lpnFticUI!li: ~'$~uId rnnge from 30 days to 6 years imprisonment und Hnes would range from 

l'cforn~ ~hc f~tleml crimi~ai code tl1i~t dds,or'S ~lf~~lf~~l~;''lra~iR~\~ crhnillul cod; t ~lOO,OOO,? 
t endol'se three new otiC11SCB propose m '; C ' "1 l'ractict's pyr~Im'1 I - • 
Th . 'Fl~viromhclltHl Spoill1tion, Unfair omlUClCl,\ ~ I ~ (~rgJslnt!on to :nmko pyramId solllng schemes II crime has bean proposiJd by Sanlltor Wl\ltor MontInI\) 

Self~;g~~1;e.l~eR, and Regulatory Offenses. I fi Iln~~~~g~~ !c[gr~ of Feder(ll Orlrnhlnl L!lws nnd Procedures, 021111 Congress, 2m! Session, P£l II-D, 
[P. 6.'17 (\Q72). 

"~ I Zor 11 dIscussion of fines, see p, 11, 
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Yet S 1'3 Regulatory Offense section is conccrned with only ,one of the com· " c, Corporate Quarantine ..... 
ponents ~f criminal conduct-culpability.s It ignqre;; the other }nalOl'.comllonent-;- I;! Until S. 1 was introduced, it was genel'l1lly assumed that a corporation was 
tho proportion of the harm inflicted upon the VIctim. For thiS sectll:~l~ of the bill ;.~.'. immune from tradi,tionnl Hmitation. S impose.d on individua,Is by hnprisonment. 
to be effective "nd comprehensive, it should encompass both cul'pabl~lty and thu. Tt SIt 1 4Al d h f tb ff 
gr

"d'iont of hurlu cuused bv ViolAtion of the statutes 0,1' regulatlonT~ llltended to nowover,., ~ec .1On - ,prov~ os t at 1 ,0 0 ender If! an organization, i~:! 
« " k d t Vi th ut h right to engage m mterstate or forPlgn commerce may bc- suspendcd for the term 

protect consumers' hcalth safety, pocketboo an envlronmen. 1 o. sue a authorized for imprisonment of individuals. This sanction is not unlike tho,t avo,il-
l)rovision, then, the !)ill ~imply .eql~n.tes ~elatively hnrmles~ ,transgressIons wi,tll .~.t. able to the Securities and Exchange Commission's suspension of bl'okerage firms 
those that have the potential to millet senous harm and pOSSibly death on entnc 't from doing business for a. certain period of time, Such a sanction may be appro-
.cu.o, IIp'l1lrll'u'slolnit,ies. , 3. SENTENCING ,. f . ~!.t· priate for a large number of offenses, It overcomes the accounting problems that , may accompany fines and it impresses on the corporu,tions' shareholders em-

ployees and customers the severi ty of the offense. ' 
Former US Attorney WhItney North Seymour, Jr. s study a sentencmg ol·t However, S. 1 should be amen~ed to protect innocent employees so that their 

white-collar ~riminals in the federal court in New York City cuncluded ~hat;, II p~y 01' cmployment ma.y be contmucd or compensnt,cd during the period of sus-
The primary objective of deterrence should be focused on those dchberu!!Ve ;~ pension. So, too, contracts and obligations of the corporation should be provided 

and willful crimes whi~h might qe pl'evcnte.d by ?rOl~pt an~ fi!'m d.etectlpn, J for in SUCll a way as to mitigate the effects of suspension on innocent cllstomers and 
prosecution and sentenemg e,g. wlute-collal' cl'lme, extortlOn, llareotlCs, tlClffickmg·1 lendcrs, In addition to suspension, the legislation should allow 0. form of Public 
.. , In individualizing thc sentence imposed for. deterrent pu~oses, the term ',~ Trusteeship to permit continuation of the enterprise if it promises to fulfill certain 
obviousl)T should be increased where aggravated mrcull1stances a~e present, and '1 conditions, much like the present system of probation, under thc close govornment 
r"duced in recognition of specinl efforts by the defendant to mal~e amends, SlICh. ~ sllpervisio~ for l\ periQd of time. Such conditions wou~d include reorganizing thc-
~ voluntary restitution or active cooperation with In.w enforcement agenCIes to ii \)Onrd of dIrectors and/or the management, tempor:mly placing a federal officer 
as::list in ~pprehending and prosecuting other violators," . . ~ on the board to insure future compliance with federal and state laws, liquidating 

Our prisons are the shame of our nation. They are oft~nl?~1Umane and barpanc, ~ the compllny and selling its assets to those with the strongest legal and moral claim 
antiqllatcd and medieval. There is a tendency in our J\ldlCU11s¥stem to smt th~ 'J toth~m, divesting certllin property or operatioml, and seizing or recalling property. 
prisonCl' to tho prison to imprison only those whose 1l11povel'lshe~ a,nd p,oodl ~I.~.· d. Restitution and Nolice 
educated lives reflect 'the humanitarian impoverishment of Ame~1Ca S prisons, .' 
Though prisons were established to remove those people from socIety, who pose Restitution and notice are very important penalties for corporate crime o,lld 
a threat to its safety, too often those who pose the grea,test threat :re\'er see t~~ l consumer fraud cases. Both S. 1 and S. 1400 include restitution as a sanction 
interior of a prison, except perhaps for brie~ and relatIVely luxurIOUS ter~ns In )'.'.'. that thc sentencing court can impose in appropriate cases. While the criminal law 
prhlOn farms resembling country clubs, It IS not necessary or eve~ dcslra~la has ~eldom attempted to restore losses to individuals, the restitution of money 
that all convicted criminals languish in jailior lengthy terms. But what IS cssontlnl either ill the form of repayments to specific victims, or the lowering of the price 
if this society is to retain tho least semblance of a d~mocl'acy a,nd thedll'!crdclS\ '.:11 01 goods or services [01' a period of time, such as ga!:'oline prices, i~ an effective 
facnde of an equitltble judiciary is that penalties be unposed faIrly an m s· . sanction and should be enacted. It is a penalty which can contribute to the re­
crilninately to all offenders. . V. P 'd tId d " creation of citizen trust that their govel'llment is actually protecting their pocket-

For eXAmple in October 1973 Spiro Agnew reSigned us lOe reSI en ,p en e '¥~'.'" books and economic security, As Philip Wilson, a confessed international stock 
nolo co~tendeie before a 'Maf):land court, and ,~as sCl1tence~ to a thr~e.yelU'. swindler, told the Senate Permancnt Investigations Subcommittee, "many peoplc 
unsupcrvised probation nnd $10,000 fino for evadmg $13,551 !U fededral JbC~l11e ~ would be willing to do two years for stel1ling $2 million." In 

"taxes on income which was allegedly given him in bribes. Y~t ~l~e dllYrt e Ole ~ The notice sanction both warns con~umers of the kinds of frauds being com~ 
Agnew's resignation, Charles J. Glasgow, a. l?D.c,rll;ment~, qahfo~ma ra ~~:e ",'l\l. mitted and imposes a smAll penalty by tainting the corporation's major asset-
was sentenced in municipal court to 70 days ~n 3a,,}L fo,r r~Shlllg ,utho~t ~,l!c ,its reputt1tion. S. l section 1-4AT and S. 1400 section 2004 would require that an 
and possessing seven striped buss under tho 1egal Size limIt. He was also ,,1\ en sn, offender give appropriate notice of cOllviction to the person, class of pC'rsons or 
~dditiolllli 15 days in prison for failing to appear in court. And or: ~he very dn~ il sector of the publio affected by the conviction by advertiRing in designated arC'as 
Agnew resigned a Rhode Island man was sente,nced to four Inonths m prIson un ~." or:by dC'signated media for a period of time. Many consumer frauds and corporate 
a $5,000 Jine fot evading $26,306 in corporate mcome taxes. ~ etUnes are woefully underreported. Cunsumers oftt'n do 'not know about various 

'i1. frauds and what can be done to avoid them. Under thiK important section, the 
b. Fines I r f I ! sentencing courts would be !.'llcotlmged to order that consumeril, shal'eholdtrs, 

Fines not prison sentcnces have l)een used most frequently as the pena t) 0 . cmployccK and the public at large bc informed of thE' actiVities of corpor!ltions 
white-coUar crimindls. Yet ft is precisely till!:) monetary perlt\lty that c(\use~ tbl l.". tltcy patronize. When appropri!lte, ~u('h notic(' would require tcl(;vi~ion and 
lcast hardship for the white-collar ariminnl. In tho proposals to r~rorm t~e!J :~n ~ newspaper advel'tiRements and clausc-s in contract~, loans, prospectuscs and othrr 
crimtulll code, lines have been maintained at a level that may serrou~ly: lit e . eo ' dOC1Ill1<lntl-l, 
ifldividnttl but may be miniscule to a wcalthy deftmdallt or u. corliPo~atL?n. W~~ yt 'fhere are other types of sunctions that arc aL~Q \10B$ible. For instance, William O. 
collar crin~e is profitable, find until the profit is rPffioved front t esc cnmes, or~. ~ ,WoolridgG, the former top enlil:lted mall in the U.S. Army WUfl sentc-llced for 11I1Cl'pt­
will continue. Fines for corporations should be sc,\; u.t a perce,ntage of thad ~torrP cnts ~ II1g stock in [t cOl'poration in exchange for his endorsement of the company to sup­
tion':; prOfits or assets. Fines have been questIoned 9 as lUadequl1te ,0 {) fit is ~.' lllj' Army sCl'vie() club~. Part of his R('ntcnce required him to work for churitnble 
bCCl1us,~ the cost is passed along to conSumers 0:' shal'ehold?rs and. b(,~:\\lSC the ~ 0hrgnnizations. Not only do such sentences benefit charitable orgtmizations, but 
d.1l'cctIJd not n.t the indivicluttls who caused the Cl'1lne bub l\t that legal f!l)tlQU, l ~ ey would gren,tly aid the rehahilitation of the offender, For example, the presi- , 
corpC:l'1tUon. ' . d' 'd 11 t' d ud sentenced. .~~ ent of a conl mine convicted of a mine safetv heulth code violation could be 

III fuct however, those individuals may bo lU Iy~ uq )r. rIC l\, "11' ot be .~ ordered to work in his own mine to heighten hi$ l)el'SOnalawnrcnesfl of the hazards 
And, to the extcnt that 1\ corpm'ation faces competltlOn m Its .ficld, It ,\1',,:a itnl3 r~ls\llting from his actions or inactions. 'fhe proposed revisions of the criminul code 
t~bl{J to pass along; hC!1vyfines to its el!stomers. Loss or profi~s WlJ\ m~an l~s, ~h~. 1 n rendy contain a negt,tive /lallction that would disqUAlify profc~"ionals and 
for d.i vidends to shm'eholrlcrs, teductlOn of debt [\n~ fi~ancl11g of ~i\':l?a~~I\t~~s wiR j UXQClItivcs from exercising their professiollal and organizational f\lnctions, Such 11 
in turn dectcl!J.ses the attrae~ion of thl1t ~orporatlOn s st,oelt an 1n ':~ tompt 'i SfuncUon is valuuble, but it should be complemented by un afiirmntivc authority 
support more law-abiding companies. ThIS would nls01 III SOIllO case~, P .ty of ~ or t~c courts to order the offender to perfoI'm socially useful activity. 
shareholder nction for now manl1g~ment. Tt:e issue hel'~ is ~o~ the sov~~;!l1tiel iI I,t.lS Ilpparont that thete is 11 vast unknown quantity of economic crime und 
prison sentences or of fines -but thetr proportlOl1a.te cqllahty. Fot unless P I~ PoohtlCD;l,corruption in our society hind~l'ing tp.e welfarc and growth of the country. 
io ' c 'hues are just then thore is no justice ,t lIr ablhty to master t,he greAt economlC~ SOCIal and politiMl challengl's of the next 
'I' r I' 1 g~ '.,·,:1· ••.•• ' .•. qUurtcr century and beyond will dcpena on our knowledge and understanding of 

I The ~nt'lll,tlons or culpability In S. 1 are: (1) /Ion-ollipable, (2) rccldcss, (3) lmQwing, (4) flount II . 
regulatory rmthorlty l\nd (5) dangerous. i 10 ltcnrlngs, Senate Permanent Iuvostlgatlons Subcommittee, Sept. 10, 1073. 
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how it is that our commercial (1.nd governmental in~tit~tions c!1n 1?reed fueh cor· 
r a d such contempt for the rule of 1n.w and prmclples of JURtlC~. "'. e cannot 

~uI~ Ion an from ~eekinO' this lmowledO'e; too much is ut stake; the vltahty of the 
e~~~::;r!Ythe acc"ountability of the pollthnl and legal insti~utions, and the cord~ 0: 
t '1 st and justice which bind society together. To tacJ~le thl;; probl~m the Congres~ 
;u~'st 'establish a National Commission 01\ Eco~om1C Cnmc winch would fuUy 
document and analyze thc scope of white-coUm' CI'une; e;-:pose :where gov.er!l.n~cntal 
enforcement agencies and business eriti~ies ?-~e failing m thClr re~pon~~)JlitlCS. to 
dif1cover and discouraO'c deceit 11nd illegahtlCSj und recommend to t e Nation 
U;ose actions which m~l~t be tuken if WG are to achieve the dream of the founders of 
this RepuOlic, "Equal Justice Under Law." 

ThankY9u. 
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INTRODUCTION 

This is a nation that has hcen built on schisms. We have had two separate social 
and judicial systems for blacks and whites; we have had divergent and glaring 
discrepancies in our economic systcm that encourages wide gaps between the 
remarkably affiuent and the woefully poor. And one of the more important factors 
that encourages the latter is the dual judicial system of the United States, It judiCial 
srstem that has two separate definitions of crime, each accompanied by two dis~ 
tmct categories of punishment. And each category has itA own. distinct perp"trn­
tors, In the case of street crime;:;, such as larceny, assl1ult, !luto theft and rape, 
they are usually thc impoverished and the undereducated. But white-colltlr crime­
that often invisible manifcstation of corpornte and professional greed-appeals 
to thoso in the ranks of the brightest and the best, to those among the educated 

. nnd affluent elite of Americl1 . 
. The term "white-collar crime" was first defined by sociologist Edwin Sutherland 
In 1949 in his book, "White-Collar Crime" as crime committed by a person of 
res~e,!I.ability and high social status in the course of his occupation. Sutherland 
lllnmtnined that white-COUllI' crime should be placed in the social and political 
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realm of criminal law rather than in the civil rralm becau!'le of the RevC'rc ceo· But the crackdown was mitignted by the Internal Revenne Spl'vicl\. Under the 
nomic and !'locial eonsequrnces cf Rueh bchn,v!or. 8utherl!tnd'~ study rcyeulC'~ that antitrust lnw:;, \'ictims of n con,:;piracy cnn me civil suits for up to three timeR the 
of tho Reventy Im'ge!lt industrial and mercantile corp()rahon~ 111 thf\ UlUted :stutes, amount of their loss. AH suit::: agaimlt the electricnl compnuiefl incrc!tsed, the IRS 
97.1 % were recidivists. ;1] It appeared that none of t1~e of,fiet.al pr<?~ed\\rr;; u~ed all reversed its previous policy nnd ruled that these treble dmungeR pnid hy the firms 
husinessmen for violntion,; of Inw had ~e~n VOlT eff~ctlve m Iehabllttatmg tht'm Or ~ could be deducted from tnxes ullulegitimnte busine.ss expenRe. In effect, then, tho 
in de..terrinO' otllf.'r husinessmen from Rlmtlur behuvlOr. ~ govC'rnment underwrote corporate crime nnd undermined the pennlty establi:)hed 

What w~s true in 194!l wus true before und uft.er thnt date. . ' by Congress. 
Shortly ufter Sutherland's hook was pub1i~hcd, ~.f~r~hall 9h~lll'd w~'otn, "The l The severity of white-connr crimc~ on the public cannot he denied. But it 

Bluck l\fnrket", a stud.,· of the Office Of. PrICe .Adpl1Ulst~·ntJon s. enfo;?em!'ut of f apparently is denied by Federallnw enforcement agencie~. The Foderal GoVC'l'l1-
World War II price COlltrol'l and commodIty rnt,lOnmg. Cl~n~rd dlRc.ovctC'd that- ment neitlwr re'ports nor nnalyzes white·collnr erimo. The long pages of the FB!':; 

Approximntely one in every fifte'en of the three m!lllOn, IlU~H\e~S concerns annual Crime Report Me filled only with statistics on stroet crimes, nnd the more 
in the countrv were puni'lhed hy ~ome serious sanctIOns :~ * * the govern· r.rcvalent nud fnr more co:;tly genre of crime-white'·collnr-is completely ignored. 
ment collected some 73 millioll dollurs in damages. H..estl'lcted to Inr~e COn· rhe AIP1Unl Report of the Attol'lley Genorallists offenses prosecuted WiUlOut uny 
cprm namely m:mufuctnring and wholcsule, approxul1ately 70% of those categorization by offender or Rerio\1~ness of the offense. The same omission is 
concdrns or i,~o out of three concerns investignted during 1944 were found found ill the Annunl Report of the Director of the Administmtive Office of the 
to be in violation. [2] . ' U1\itrd Btl1.teR Courts. 

The most recent official comment on the Rcope of '~'lllte-,collal' cn~n~ ucro~a the J3ccaw\c of this paucity of informution nnd the subsequent distortion of the true 
nution waf; containi'd in the Hl(l7 Repor~ of the Presldent.s Commls5lOn on Law nature of crime in Americn, Public Citizen attempted to compile nnd analyze 
Enforcement and Admini'ltmtion of Justice. ItR report, Cl'l1n~ and Its Impact: An white·collar crimes that were rcported between January 1, 1973 nnd Junc 30, 1974 . 
.f1.~se8smcnt, estimuted thut white-collar crime cost thG AmerlCun economy about This Report iB intended to a,id the Judiciary Committees of the United StntCB 
$40 billion ullnu[lJl~r.l [3] . . Senate and IIou~e of R.epresentatives in their efforts to reform the Federal criminal 

Not only do whi te-collur crimeR huve the potentl:11 to garner astronon}lcal code. To the extent that present Fedeml criminnllnw.s neither deter white-coUur 
profits for' their perpctmtor~, but they al~o C:1n ulter t1!c structure of An~crIc~n crime nor prohibit certnin behayior thnt is inimical to society, itjs the responRibility 
l'ociety. For in,;tnnco, in 194!l Gencml Motors wa~ con vlCted . by n fed~rul J.ury m of the Judiciary Commi ttees to enact reform legislntion which will furt,her the prose-
Chicago for huving criminally conspired with Standard 011 of CulIf~ll'l11a and 4 cution and deterrence of white-colla,l' criminals. 
Firef;tone Tir(> Compnny to r('place el('ctric transportation systems With gus or .~ The contents of the Report repreaent only a small and fur from l'eprc"pntu­
di('f\el powered bU>\C8 und to monopolize the sale of bu~es and rel~ted Pl'O~ucts tOil tional sampling of whit('-collar crime in the Nution. The cm'os were collected from 
loclll tr[tTlspor:1tion companies throughout the country. Bl 1\);9,. ~TM had Ic~laccd jl articles in three mujor newspapers, the Wall Street Journal, the New York Times 
more than 100 electric transit gYRte1l1R with G:V! buses 111 4,1 ettlCS. Accordmg to ;[ and the. Washington Post; thus the Report focuses only on those crimes occurring 
"lmerica,n Ground Transport" by Bradford I:-1n('11-[4] 31 in either NelV York City or in 'Washington, D.C., or those receiving nutiollal 

• Nowhere wus the ruin froin Gi\I'l'l motorization program more apparent ", attention. The Report's Cllses, therefore, constitute only u bnre fruction of the 
than in Southern Californin * * * thirty-five yenI'" ago, Los Al1gel<'~ \\'a~ u '1 llhite·collar crimes committed during the eighteen-month period of the study. 
beautiful city of lu~h palm tr?ell, fragmnt o!nng~ ~roves, :1l1.~ oc(>al;:clear ~,:i·',l.r To supplement the neWR]Japer sources, Public Citizen mailed a questionnuii'e 
air. It wa~ served by the world s lurges~ eJectnc. rmh' uy netwo.r!\.. In tLe lute . to nUIl3 United Stutes Attorney& llnd State Attorney:;-General iA Mnrch, 1!l7'.t 
1!l30't' General. l\lotor::l and ull.ied 11lgh:wnYll1tere~~:l. [L!1~l.\lred tl.lC loc~l The first part of the questionnaire CLncerned the manpower and budget of each 
tramit compallle8, Rcrapp~d tlu;n' pollutIOn-free electl'lc tl a1115, to~e dO\m ,:'il. attorneJ"s prosecutorial office. If the ,)fIice hlld a division concerned with prose-' 
their power transmiSSion hnes, l'lPP2d up their tmck~ nnd J)lnced qM buses .~ cuting or investigating consumer compla,ints, then its manpower and budget 
on ull'pady conge.sted Los Angeles streets. The nOISY, foul-smelll~g.bus~s ;:il.·~ was also requested. A description of such n unit'" actiylties for 1973 wus also 
turned ('urlil?r patrons of the high-speed rail system away from public trans!t 1 requested. 
und in efft'ct sold milliont< of private uutomobiles. Largely us It l'('~ult" thiS ~ Tho spcond purt of the que:;tionnnirc requested information on the pr08ecu­
cit,)! is today ~n I?cological wa8t~'lDpdj the J?ulln g~·o.yef) h~v~ been ~uy(;'d ov~r ~'lJ' !ions of vuriou::; crimes, including a cOI11)lHratiye estimate of the monetary co~t 
hy 300 miles of freeway' tll(J mr IR n septIe tank mto wl11eh 4 IllllllOll c~r" of street crime und white-collar crime, the number of criminal fine~ levied, the 
half of them built by GI?;lcl'al Motors, pumJ1 13,000 tonR of poUutnnts dmly. ' UI\lOlUlt of restitution made in consumer fmud cases nnd the number of ]>ro­
Furthp~'Il1orl?, a Rhortage of 1l10tm; vehicle. fuol and :>ll 1I~)8enCe, of ~deq\latc . fcssionrus indicted. The third part of the questionnaire sl1l'veyed attitudes. 
public transportation now threaten to dIsrupt the entire auto-dtpendent .. ;.,'i." Respondents were usked whether the)' ugrced with various ~tatcment::l cun-
region. . GIl th _ Cernillg white·collar crime. These stutemcnts referred to judiciul sentencing, 

For this cri1l1inul cOllspimcy to violate the ar,ttitrus~, 1~~~, ,l\ .U\lC s?ven G f~: statutory pl?nnltics, a,nd effective prosecution. 
corI1orate defendunts were iinf'd $5,000 Seven l11dlvlduuls lllcludmg l\:; ~ Fifty !'tute Law Enforcement Assistunce Administration plunnin(J ugcncies 
Treasuror were euch fined $1.00. . r' ~ Wero asked to whnt extent their office hud requested or received fund:! to aug-

The electricnl conl'pirncy of 1!l60 is perhaps the mG:lt cele~rnted recent case 0 g ment consumer compluint departments, investigntive resources, nnd prosecution 
corpornte criminnlity. Twenty-nino corporutions, the 8upphers of almost al~ of ~ or research of consumer fmuds and white-collaI' crimes. 
the nation's heav~r-voltage elcctricnl equipment, w.ere indicted for illeg.nl~y CaF~TUlg ;,,1' The re~ponse to the questionnaire reflected the low priority nlld paucity of 
up mnrkets and rigging prices. This c~llt the pubh,c ~lor.e than ~1.2 bll~lon. mes l compiled informntion accorded white-colinI' crime. Only five of the 113 U.S. 
totaled over $1.8 million. Seven executIVes, one n G.h. vice-preSident, were sent to "i' Attorneys responded. Severnl referred the queHtionnaire to the Department of 
jail for 30 da,ys. J Justice in Washington, D.C., from which there hns been no response. Two nttor-

i' nseys, Charles Anderaon, U.S. Attorney for the 1\Iiddle District of Tennessee nlld 
1 '¥ymour Glnnzer of the U.S, Attorney's officc for the District of Columbia, pro­
:' vlded vahlltble information. Questionnaires were returned from 27 state nttorneys­
".!)'.'.'. general offices and from 32 of the 50 Lnw Enforcement Assistance AdminiBtrntion 

State planning agencies. 

1 Among tho whitc-collal' crimes that have most bilked the American public wero, according to the Presi· 
dent's Commissioll on Enforcement and AdmluisLrntioll of Justice: 

Mall Fraud •••••.••••• - •••••••• _ ••••••••••. • ••• ••••·••••••••• ••••••• -._ ••• _.-•••••••• ~~~~o~l~~li~Non 
SecuriLies l<'raud •••••••••••• _ •••• __ ••••••••• ·· •••• •••••·•••••••• .•• -.................. OlUlillon 
Misrepresented Dmgs ••••• _ •••.•••••••• ···"···················-········ ••••••••••••• g~o-I billion 
TIome Ropair Frnutls ••••••••••••• · •••••••.• • ••• ······.·······_······· ••••••••••.••••• 100 nillion 
Auto Repair Frauds····,····c:······································ ••••••• _ ••••••••• 150 ~illion 
Fraudulent Charltnbi(l 8oJlCltnL!oll. __ ••••••••••••••••• - ........... • ••• •••••••••• •• - 2 million 
Credit Card Frauds •• _.............................................................. 0 

, .These erimes-n severely limited snmple of the npprehended, white-coHnI' 1 CrImcs in this period-impose n severe cost on the citizens of the United StnteR. I Some 30% of them nrc conservatively estimated to cost the victims four billion 

if 
J 
i 
·1 

1 
1 



= 2 

7902 

dollars 2 or four times the national loss from larceny, burglary and theft, including 
auto theft as rcported by thc FBI's Uniform Orime Reports for 197~. Other, 
more comprehensive estimates of the cost of consumer frauds and whlte-coUar 
crime include that bf the 19G7 Presi.dent's Oommission on Law Enforcement 
~tnd Administration of Justice. The Oommission's estima~e of $10 ~illion .loss in 
these crimes has received support from the Ohamber of Oommerce III thClr 1974 
report tlWhite-Oollar Orime". The comparative loss from street crimes and white. 
.collar ~r1mes is dramatic. Losses to banks from white.collar frauds a,nd cmbezzle­
ments took six times the amount of money stolen by bank robbers m fiscal 1973 
($135.6 million as opposed to $22 million). In addition, since 1969 frauds and 
embezzlements have increased 313% while robberies have increased ba~ely 12%, 
[5] The Report lists indivi~u11:1s and co~po~'ations tp.at haye ?een convl,cted ,and 
also tho~e who have been mdlCted. An mdlctment 1S the fmdmg ?y a gmnd Jury 
that a crime has bcen committed, that reasonable grounds eXist for the con­
clusion that the defcndant committed it, and that th~ defendant should be; tr~ed 
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!i 
I The Department .of .Justice's legal activities bUdget for fmcal year 19N showed 
f thnt the tax, antltrust a~d. ,:onsulller protection activities constituted les::; than 
, 15% of thc total legal aetlvItlCs, manpower and budget for 1971. 
j Increa:;ed manpower and greater budgcts for law enforcoment aO'encies to 

~nyestigate an9 proRecut,e .whi~e-c?lla~' crimc would be a..productive i~vestment 
, ill our econo~llc an~ pohtlCal u;tstl~utlOns. It would reduce the increaSing public t resentment at two stan~~rds of Justice, one for the powcrful and one for the power-
1 1<:55, and reduce the SPl1'1t of lawlessnel!s pervading the ranks of the wealthy and 
-I 2o~ve~ful. As ,the N a,tional Advisory Oommission on Standards and Goals' for 
i Ctlmmal JUStICC has stated-
" the * * :; robber ': * * ?urglar and the, murderer know that their crimeR 

[lre pale Hl COl~pal'lSOn w~th th~ larger crlmin<tlity within the system * * * 
As long as officml corruptlOn eXlsts, the war against crimes will be percoived 
by ~:nany as a wa~ .of the pO,werful agams~tthe powerless; law and order will 
be Just a hypocntlCal ru.llYlllg ory, and eqUltl ju:sticell will be an empty to determine his guilt or innocence. I11> no way should 1t ~e pres~L'Ilte(t that .an tndlct­

ment is a finding of guilt. Guilt is determined aftcr a tnal by Judge or Jury upon 
proof beyond a reasonnble doubt. The activities of indicted defendants are included 
in the Revort because their behavior has been judged serious enough by ~ law 1 
enfOl'cement agency and a grand jnry to merit a trial on the issue of gUIlt or ~ 

phrase. 
The lack of infor~o.tion and undcrstanding of white-collar crime constitutes 

n great obstacle to lt~ evel~tul),l prosecution and preverltion. Even though the 
Federnl Governm?~t, u~cludmg the ~aw Enforcement Assistance Admini~tration, 
spent over $70 .lmlhon l~ 1973 for cnme research and statistics, there has yet to 
fjppear ,an offimal analYSIS o~ the ?orporate frimes, consumer frauds and official 
~Orl:upt~on that arc d~vastatm~ thiS country s economy and bringing its political 
mstltutlOns to the brmk of rum. The questionnaire sent to all U.B. Attorneys 
State Attorne7 ,Generals and Law Enforoement Assistance Administration verified 
that onl:?, !l. miniscule portion of these officials maintained any useful data on white 
collar crIme. 

innocenoe. ~ 
Conclttsions ! 

Ten major conclusions have been drawn from this Report on White-Collar ~ 
Crime: t 

During the period covered by the report the Unite~ Sta~es experienced ,n 1 
significaut number of serious crimes which are underminmg tillS. country's basIC ., 
economic institutions nnd which have produced severe ecoIl;omlc consequence!, d 
Examples include the failure of C. Arnholt Smith's U.S. Natwnal Banl~, of WetS ~ 
Securities and of Equity Funding Life.lntshurabnce. Oompadny

fi· Thce~el ccroJmmmeSuhn~ltvye ~ 
weakened the confidence of consumers m e usmess an nan ta ' . 

OUAPTER I-"TAKINO STOOK IN ORIME" 

It has been revealed thnt the political institutions of thc eo~ntry, be they .~ 
political partics, State, local, or Federal Governments, have been lllst~ument;s ,for ~. 
high level and widesprcad crimes. The 'Watergate scandals exempltfy pol\tlcul ~ 
corruption at the highest levels of government, but they have not been umque, J: 
Scandals huve also pervaded the Oongr&s, State GovernUl~nts (New Jersey ~ 
and Maryland) and the local gov~rnments (New !~rk ~nd.Olllca~o), 1 

"This Natio;n is blessed with having a securities market which is 'the finest in 
the ~vor1d. It l,s,t.,J,e backbone of our economic system, for upon its hcn,lth and 
conhn!te.d st~blltt~ :rests ~?e econo.n:)lc welfare of this country and its more than 
200 milh?n mhahltatnts. -Securztles Industry Study, Committee oIl. Interstu,te 
and Foretgn Oom~llerce, 1972, House of Representn.tiveR. 

,The nortpern tIp of Manhattan includes Harlem with its black and Puerto 
RlCat;t ghe~,os. It IS regarded as one of New York's prinicpal centers of crime. 
The l~land s southern end houses Wall Street, the home of the New York and 
AmerICan Stock Exchan,ges! un~ tl:e world's mo~t prestigions law firms, accounting 
firms, banks and fiJ?anclUl mshtutlOns, It, too, 15 a crime center. Yearly, it is the 
!cene of the fieecmg of thousands of investors, This genteel pickpocketing 
mvolv,es IJ?ore money th!ln would be dreamed of in the city's other end. Wali 
Street 5 crImes nr.e cO!lllmtted by the wealthy and powerful, by lawyers, bankers, 
accountants. T~Clr cnm<.'s are, unarIJ?ed robbery and theft. But instad of snatchmg 
purses,. these thieves snatch hie savmgs. Instead of using 11 gun or knife they use 

It is evidcnt that crimes atrectmg our economlC lUstltutlOns are often closely , 
int~rwoven with corrupt government officials, such as dooumented by t~e Ague~ :1 
and Queens (N.Y.) District Attorney Mackell cases and as alleged m sever, 
other ca.'les mentioned in the Report. ' ' 

Evidence exists thut alleged underworld crime figures, in additl?n ~o thelt 1 
invOlvement with narcotics, gambling, and other otrens?s, are .b:~omlUg m~r;n:· 
ingly involved in overworld crimes wl~h the colla))o~ati?n ?f mSlders deahu" ll\ 1 

~ stolen securities and stock frn.uds atrectmg eoonomlC mstltutlOns. , 
The conclusions of eurlier white-coUar crime studies, notably that of soclol· 

ogist Edwin Sutherland that white-coUar criminals exhibit a high rate of ,red· 
cidivism are supported by the lteport. Moreover. the eighteen-mo?th. 1?cno 

covered 'by the Report shows that this recidivism ii:! truc not. only for ,tndlVldudald but also for major corporations, such as Diamond In~crnatlOnaJ, ,whlC~ plea e 
guilty to an illegal campaign oontribution and was indicted for pl'lCe-fixlllg pflpel 
labels. h' 11 "1' II'OpOI· In a number of cases, the penalty imposed on W lte-oo 0.1' Cr~!llUla, i:! m) \ 
tiou to the gravity of their offense, as oppos~d to the ~enaltY,mlpm)ed, on strc~h 
criminals in proportion to the gravity <?f thelr ~ffense, 16 r,ela~lyely lenLCnt, SUf I 
leniency is due in part to statutory lU11lts, and 1n part to JudlClal preferences 0 
powerful, respectable white-collar defenda,nts... ," \0 

The businesS community has shown Itself e1the~ l~capable or ,uniHllmg 
,. 

police its own ranks or to aid law enforcement agenCIes 1Il the de~ec~lOn und pro"s 
ecution of white-coliut' crillle; This is evid(mt in the Re1JorfS descl'1ptLOn of vano

u 

stolen stock cases and the ,"Vcis Securities case. . ',. d 
Law enforcement !lgencie'! devote meager teSources to the lllvestlgatlOn .nne 

prosecutioll of white-collar crime in rebtion to that expended OD. street crull ' 

2 This estimate Is limited to those matters to which either the lnw enforcement ngenoy or l~heW~~~: 
reporters assigned n cost, Some 01 tho most costly crimes lmd no dollnr cost estlmato; only ono 0 I 6 ~ land 
nntltrust cases in tho Report and Appendix contains a cost estlmato; others such tIS auto repa r an 
fmuds, hnd no estimate, 

~ 
!l 

!ountam pens. ' 

l J!AR'.V A. S'.VOLEN sECUlUTIES AND oonpoRATE IRRESPONSIBILITY 
I i ~ocks: bonds, notes a?d other paper certificates are Wall Street's lifeblood, 
l exc. a~ge,\ble f?r fiuctuatmg ~mounts of cash and representing control over the 
J malOl corporatlOns of the Umted states. They are held for customers nnd traded 1 ~h stock exchanges by banks ~nd by stock brokers. These paper instruments hold 
.i t ewcalth and power of Amencan, Inc. In 1970, $78 'million in O"overnmel1.t bonds 
1 :erury no~es, and $148 million[l] of common and preferred stocks wcre reported 
t s? T ~r mlSSll1/?. One Il;uth?ritative source, W. Henry duPont, the president of 
1. C!-, e , a seCUl'ltJes val1datlOn firm, hus estimated that the dollar value of lost 
1 bmlsSlUhjg, and stolen government, stn,tc, municipal and corporate secnrities could 
I e as ~I: as $50 billion. [2] 
1 n Shurlbes are stolen by e~nployees of bro ke!tlge firms, by outsiders from broker­
if, b~ldiouse)s, banks, an~ ~:..:!l (often left unuttended in the lobbies of 'Wall Street 
'r ,ngs and from mdiVlduals. The employees may stenl because they were 
~ ~crulted by organized ,crime or for their own personal gain, In Augnst 1973, threo 
~ neet ~er~ caught ~tealm~ $3601000 from. a brokerage house-two men were con­
a chiee WIth or~amzed. crW1e ,all;d ~he thIrd was an employee .. New York Oity's 
" c' f of Detectlves sUld ThIS mOIdent followed the classic pattern of organized 
1 U:I!lltse'dll1oving into financial institutions by getting an otherwise honest employee i I e~~ and theniorcinghim to do its will." (3] 
it beSeoul'ltlcs thefts are a lucrative and comparatively e!lsy criminal activity 
f cause of lax protection given securities by brokerage houses and because sloppy 
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paperwork docs not detect losses until weeks after a theft. Brokerage houses I~ :firms for allegedly failing to cooperate in the pl'o»ecution of the two men one of 
notOl'iously devote little attention to the wO~'k of "back rooms" wherde se~uritiel t which fired an employee who becmne '1 witness. l\lr. Pomerantz of the Ne~v York 
an); transferred, recorded (Ln.d pl'eserv~d. 'Ihey are more c,oncerne. Wlt~ the ~ Stllte Attorney Genernl's office Mked-
profitable Mpects of the busJIless-sellmg and customer affans. Thelr nogllgenl. 1 How can we prosecute white collar crime if we cannot Msure a prospective 
handling of back-room activity contributed to the great stock market debncle (){! witneHs that his job is safe'? It nppears that the Wall Street community is not 
1970, [41 in which sevcral brokerage h.ouRes fai.led in a resemblance of the 1929 ~ unxious t.o get rid of its sharpies and thieves, [12] 
stock market crMh. In that year a h1~hly aetlV~ market caught the brokerage ~enatc testlIl}ony revealed that. there is a private company. Sci-tek, that can 
houses by surprise, Unnblc to kcep up vlith ,a mnSRlYe flow of stocks, hk~t, stolen or qUlckly determll1e whether a partlCulnr stock or note is stolen. It provides this 
misplaced stock certificates wrenked havoc 111 Wall Street offices. . service by telephone for the stock exchange, brokerage houses and banks for 

Stolen seeurities are disposed of in s~\:eru~ ways. Senat~r McClellan ,hns sUld, pennies and within a Ir .r minutes. Yet only a small percentage of the financhl 
"Occasionally the disposition of secunttes IS arranged WIth the conlllvancc of community participn' "'''', Why? The answer is beeau.<;e of a legal doctrine that h~s 
friendly bank~l's who knowingly, for a price, or honest bank.ers who unknowingly, been the protector of cnme-and the bane of millions of consumers-the holder 
accept the stolen securities as colhteral for loans." [5] Tlneves :who take, stolen in duc course doctrine. This is used in commercial transactions and allows one 
securities cnn: (l) sell the securities to brokerage houses for wInch the thIef cnn person to t.ransfer 01' sell a note (such as tm 1.0. U, or stock) to another person 
get 1000/0 of value but the t1'llnsactions often take 3 to 5 dnys to complete; or (2) who takes It free of uny defects-such as fraud or misrepresentation-in how the 
pledge the securities as collateral for loans from banks for 70 to 80 % of vl\lue, {)r seller came. to be in possessio11 of the particular piece of paper. Former Commis-
(3) rent them to businessmen who URe the securities t? bolster ~hcir nS8cts, im- sioner Patnc~ MlU'phy told the Senate Permanent Investigation Subcommittee-
prove their financial, condition ::nd help survive an audit or obtmll a loan; or (4) Investigators encountered reluctance to cooperate on the part of subsequent 
transport them outSide the Ulllted S~~tes, se~\ them, 01' place ~hem .a~ collateral pu~'chasers as bl'okerag~ hOllses, banks and investors claimed the legal statu» 
in truRt accounts for letters of credit or cextIficates of depOSit WlllCI: nre ~hen 9f mnoce,nt (md ttnknowmg "holde~' in due course" without any dircct practicul 
brought back to the United States; or (5) if take~ !?y elem.ents of o~gaU1zed. ~rune, mtCl'est m the fact that the certlficates were stolen * * * Insurance com-
can be used for their own purposes, such as mding thell' entry mto leglhmate panies for their part, did not l'equiretheir insured brolwrage houses to ~eport 

b
. s [G1 their losses to the police depMtment. [13J 

usmes.· 'dd ' Al tht· l' '" II d P The securities arc also uRed in u switch tactic to (WOl etectlOn. lYPO e ICn ~ II· emy u ont, President of Sci-tek testified-
example would be the theft of 100 shares of IRM stock from brokornge house A. the banks are most reluctant to become involved in the Securities Validation 
The stock is given to an employee of brokernge h?use B who takes 100 sharesQ{ System,. primarily the major New York clearing banks. They continue to 
IBM stock. [rom B's vaults and replaces them. wlth the 100 sh~re~ of the salM cmphaslze the fMt that they have access to the National Crime Information 
stock from A. When A'", theft i:; reported, n. notlCe would go o';1t lu,t.lUg the stock> ~Gnter 3 informntion and most importantly, they may jeopardize their holder-
and hopefully recovering them when they arc traded. Housc B 18 unhkcly to chrck lll-duc-course status, that of a bOl1ll fide purchase. This attitude has also been 
its stock and B's Rhares will be fre<:>ly lllarket.a!)le . .£71 . . . . relayed to other .banks who occasionally consider joining the service. [14) 

The most shocking aspect of stolon SeCUl?~leS IS the CO~pliClty of lcgltlmn!o DuPont also descrlbed one New York bank that negotiated Il security im;tru-
businesses not only i,n providing opportumtJes for the: crnnes to ()CC~lr b~t 1n ment it 1\l1QW Wits stolen-
frustrating law <:>nf?rcement ~\1l?-, sometimes, in ~eD:efitlUg f.~om ]he('r11ne ~t.se1f, One of the three reported stolen $5,000 ll1unicipal bond:; that cnt('l'ed into 

When he WIlS Pohce C01111111S810ner of New York Clty, Patuck 1\:"urplly tc~tJficd our S)'lltem by the New York City Division of l\lunicipal Securities in June of 
that although the New York Policc Depnrtment had.a Stock anc;t Bt?l1,d Squ~d- 1~72 was d~se~v?red .by an inquiry and eon{irmed by?> subsidiary New York 

... further efforts must come from the finanCIal commumty It:;~lf, "hos~ CIty bal;k: fhlS mqUlrY,n.ssuuungly negated a payout 111 the re(1,l (,,,tlltc ar('a of 
practices and attitudes have played into the hands of would-be thl()ves a~d the Sub~l~lary ,bank; ~ :;: *, In January of 1973, the New York City Divi~i(Jn 
complicated law-enforcement attempts to deter wr<?~gdocrs. [81 •.• We ~tiU of MUUlClpal tlecuntles was presented for payment with a $5,000 bond due 
encounter cOl1siderable reluctance on the part of lndustry l'epresentn\J\'Cl JallUltry 1, 1973 fr0111 a 110nsubscribing bank. By inquiry and confirmation 
whether brokerage houses or banks concede t,he disappearance of valunble the trnnsaction was negated immediately. This was the same bond thnt wa~ 
securities ... In addition, as incredible as it 1l1t\Y sound, brokers and bunks confirmed b~ the ~nbsidiary bank on July 19, 1972. [15] 
frequently are totally unaware that hundreds of tho~sands of dollars wo~th" . Tho bank was ldentlfied as Bankers Trust Co. of New York. [lG] This example 
of securities hnve been flU'tively removed from. theu' vaults . : . TIle ~n· con~rm~d DuPont's contention that banks do not want to know whether they are 
cidents of theft reported each yeur to the N.Y. C.P.D, are relatlwly fe1l- deuhng III stolen goods. 
severul dozen 01' so-but each year thcft or loss averages several hundred During the hearings, Senator Edward Gurney (R-Fla) asked Hogan's aide 
thousand dollars. [9). . , • Murray Gross, "Have you run into any situations where banks were in collusiol~ 

Mr. Murray Gross, un aide to Frunk Hogan, former Dlstl'lct Attorney of 'New wi~/\erganiz9d crime?". 
York said- . . No queS~IOn about It," Gross flatly answered. [17] 
, If I were to describe the situation on IVall Street I would eaUlt l\ free- _ Further dIsclosures about the involyemcnt of banks in stolen securities schemes 

for-all as far as the thefts of securities are concerned, and that is wht\t we nre ' came frorI! two sources" ho hud operated ,Yithin the crime undcrworld. 
fuced 'with We are faced with a situation where thefts-where evcrybodr Gerald Zellllanowitz, n confessed front man for organilled crime, testified that 
is ~tea1ing be it the messenger, be it the clerk 01' even supervisory personne heprcs:,ntutivcil ~nd.eI~ployees of som.c of ~elV York's large"j; bankR and brokerngo 
[10] ouscs helped Jum III lllegni transactIOns m stolen nnd counterfeit securities. [lGl 

IIogar~'s !tide testified that businl:'ssmen l'ent stolen securities t.o usc. M collateral , ZehnnnoWlt~ tOfd 8ellLltl:' iuve13tigators thnt he had paid IRS agent,:; for sevel'al 
for a'loan to holster their sagging finnnees or to get a good credlt rntmg. :~ mOllths to falSIfy documents for the purpose of evading taxes. Zelmanowitz 

, This would include such institutions as insurance companies and brokerng! ; in~cd banks and brokerage firms in Switzerland and Belgium who participat~d 
houses. Presently muny brokerage houses are in financia~ di,fIie!-1~tl' Bro~er.uge -' n tlO lntmdering of stolen stooks. and bonds which l~re filtered throngh variouH 
houses h'we to maintnin certltin ratios of assets to thClr lIabllitles. T~ns lS,~, borpo~nto structures and enterpnses. "These condUIt:!. then funnel tIl::! funds 
perfect spot for stolen securities. They don't get negotiated. They lU~\~ l' ack mto the United Stutes to be pluced in the hands of nttorneys, trusts and 
in the a~et file of the brokerage house or the in~uran:Je company * *. f e :- ~o!dPorlate structUl'ed, thereb)' infusing the monies into legitimate businc9H," he 
transfer of bearer sCCllrities is one of the xure mstances where a thlC c~ 'a 8m • 181 
pass 'ood title to It holder in due course. This m!ty account ~or ~he !'ppnrenI

1; A government ~llldercov9r agent, Frnnl~ Peroff, testified that loan officers from 
laxit; in the acceptance of thelle instruments by l'eputable lUstltutwns. [~l 'q\ ~~ny I?lmks arc mvolved 111 stolen ~ecunty schemes. PeroU sltid in It New York 

Tw~ former executives of K & M Securities Corporation, u defullct over-t ~ it mes mt,crVl,ew of November 29, 1978 that a largo alllount of hotel nnd lllotel 
counter brokerage firm, were sellte?-~ed in 1973 to prison for one to five yenr~t ~1 co~t~~rtlOn III the Vnited States h!l~ heen fin~noe~ with stolen s.ccuriti~;'l' I'erofi' 
conspirttcy und theft of fLbout $lmllllOn of stock from another firm. The seCUStl~ ,;I ia\, 1 d say th(1,t It (stolen securItLCs financ1l1g) IS probably dll'Cotly lUvolved 
were stolen to bolster K & M's sagging capital])osition. The New York ~t l,'lt n lU f the narcotios action." 'rhe 1lllegation of Zelmanowitz, made under oath, 
;At,torney General's offiee criticized two New York Stock Exchange mem ;,:,' 

IThe National CrimG InfowloUon Contor contains a llstillg or stolon s~curIUos. 

1f, t 
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and of Peroff aro being investigated by the Senn.te Permanent Investigations 
Subcommittee. 

At the end of the hearings, Senator Gurney summarized the scandal of Wnll 
Street, . .. 1 I 1 * * '" to our dismay, we found that mternatIOnal )au t secrecy aws, tho 

acceptance of the boul\. fide purchaser defense (l:o~der in-due-course), tho 
nb~ence of n national clearinghouse for stolen secnntICs, the refusal of banks, 
brokera<refirms and insurance compnnics to cooperute with authorities, 
the negl'ect of b~ck-office functions in favor of sales and promotion'! and the 
bull market of 1967 to 1970 were the principal factors behind the market 
in stolen securities, On top of this, \ve discovered the dangcrO\~s. pl'csence of 
Qrrranizcd crimc in the fencing and disposal of these secunttc$, corrupt 
pa~kcrsand bl'Ol;:ers act.ing ns conduits fOY .the "wmlhing" o.f securities and 
shady businessmcn who rent stolen !lecunttes for collateralized loan~. But 
perhaps the most dish()llrtening rmmlt of our 1971 hem'mgH ~as heen the 
renlization that few if uny, improvements have been made. This absence of 
corrective measures has been overshadowed only by a steady deteriorntion 
of the public's f!1itll. in Americ!1's financial institutions and the government 
agencies th!1t oversee them. [H)l 

Small wonder that over 800,000 small investors have left the securities market. 

PART 11 STOCK FRAUDS 

Even more lucrative thnn stealing stocks is ~he l,llarlipulation of the~r value 
tbrough false a1)d fraudulent means. Stock whIch IS mflated beyond lts true 
value can be used for !1 host of purposes from acquiring a legitimnte company to 
political campaiO'n contributions, 1973 and the first hnU of 1914 saw man;v sto~k 
frauds from the" gig!1ntic Equity Funding fraud to lesser frl!-uds, contamed. 1~ 
the aIlpendix ~o t~s Report. Numcrou~ ?ther .fmuds. were dlspos?d of by CIVil 
court cases injUnctIOns and S.E.C, admmlstratlve actlOns. Stock fmud'! produce 
immense p:ofits for the crimina1. For the victims. the losses are aften staggering. 
Stock in a company may be kept ns a future retIrement nccount, or as a soure.e 
to pay for an education, or a collnteral on a bank lonn. W~en the stock fmud IS 
committed the investor not only loses the money he or she mvested but ttl50 the 
drenms th~t that stock was going to buy. 
t. Equity Funding 

EqUity Funding is to business what W ntergate is to IJolitics. In the, spring .o( 
Hl73 Wall Street was shcoked by the news that one of the stock market S p'remler 
item~ wns a fraud. Not thnt b·(1.uds nre uncommon. But Equity Fundings fmud 
was so massive that it stunned the entire bUSiness coml~,~nity. . . 

Equity Funding Life Insnranc~ Co., (EFLIO) ~ SUb.sldlary of Eqtllty Fundmg 
Corporation of Americn, beg(m Its {mud by urgmg Its emploJ~ees to pu~cllilSe 
me insumnce policies with free premiums. They would then relUsure their CIll' 
ployee policies with other life insurance companies. In reinsurance deals, a com· 
pany thn.t needs cash sells large blocks of the new insuranc~ that it 'yritcs tu 
another insurance company which hns cash but wants more l?SUrance III f~rce. 
For every $1 premium the ~eller turns over, the buyer pay~ ~1.80. The higher 
price takes into consideratIOn the heavy first yenr commISSIon the se~e; .h.ns 
paid to his salesman nud affords a smnll profit.to th~ seller. A~ter E.F,LIO S Imtlnl 
experience with employees, man:y' of wh9m discont~nued thelr pqh?leS after the 
first year the company's exccutlves declded to wnte phony pol1Cles on II VIlSI 
scale. [22j Of course these did not hu.ve 0. commission attnched so the company 
('ould l<ecp almost the entire l'e-insurallce price. During the :yem's of .the fl'nud

J Equity FUnding wns audited by Hl\skins &: Sells, P.cnt, MmwlCk & Mitchell oD 
Seidman and Seidmnn, none of whic11 unoovered the fraud. [23J . d 

Equity·li\mding needed cash because it hnd pioneered in the sale of COl11bUl~ 
instlru.ncc-mutual fund packages in which a purchusel' agrees to i1west a cer1tlUn 
amount of monuy. The shOo1'es he receives o,1'e than used ns coUnteral for (\ ()~n 
from Equity Funding for his insul'ance premium. The ,next year, tp.e bUy'cr IIgmo 
buys fund shares Oond another pI'cmium payment loan IS made. This ~ontmuesIor 
ten yoars. The purchuse1' tl10l1 sclls enough of l~s fU1~d sha1'?s to pny hl5 toto.l. debt, 
But he stilll'etalls some fund stock and a policy With a tldy cush value. 

This plan so intrigued W 0.11 Street that Eouity Funding's stock quicldy beca~~ 
a hot item. But the very pncitago plan that was so appealing o,1so desperate) 
needed cush. The remedy was hca.vy l'e-insurance of its now business. tall 

But the Imud was like a pyramid-nfter the first yoar the buyer gets ~lmo~d r 
the premium pnid by the policyholder. But since there was no pol1oyho ~~ 
EFlIC would have to' produce 'the premium itself. It would then selllluot 

, 
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-.t bogus policy to mise the n~O}ley. Tho noxt yen1' tho rc-insurer lIns to get twice as 
I Dnloh, nnd more bogus pohCles have to be sold. 
·t Equity Fun4ing was oxpandin~ d~ring this period. By the end of 1972, it in­
~ eluded two Sl\.Vlllgs u.nd loan assOCl!ttlOnS, real estll,te and cattle opemtions oil and 
~ gas ventures plus stock brokerage activitics.[241 The future secnlC'd tchuOllsly 
~ prosperous for the compan~ un~il l\tlarch 6, 1973. Then Ronald H. Secrist, a 
oj (ormer employe!'l of EqUlty Ii undmg, cnlled an expert t1.unlyst in insurance stocks 
ft llaym9ud L. Dl~ks, find blew the whistlc on Bquity Fllnding.125] , 
.~ Seopst told Dlrks tlN~·t he had no~ p;,evi~l1s1y reveale~ the tru~ story of Equity 
.1 Fundlllg because of IUdustry ethICS .[20] After hearl11g SecrIst's description 
~ Dirks notified one of his clients. of potcntinl probloms. He did not co~tact th~ 
J S.Re. or the New York, Stock Bxchange.[27J On March 27 othcr institutional 
;i'.. holders began dttlllping blooks Of Equity Funding stock. Eventually Dirks and his 

employenvould be brought up by the New York Stock Exchange on disciplinttry 
,j oharges for violat~ng the mles on inside infol'mntion. Twelve blocks totaling 
-.I 1,2<ifi.4.00 8ho,1'(\8 With a market value of nt least $20 million were traded.[28] 
~ On l\'~arch 28, the ~.E. C. sl?-pped a trading suspen.~ion ~n the stock. During 
~ the perIod frOl~l Secrist's whlstle-blowing to the trading suspension Stanlev 
, Gol~blum, Pl'eiHden~ of EqUity li'unding, had plnced an order to sell 50,000 shl1r~8 
~ of hiS own c~ml?any 3 st9clc. Samuel B. Lowell, executive Vice-President hnd sold 
i $501000 of Eqll1ty Fundmg stock before trading was hl1lted I1S did Yurn Arlms~ 

.

1.:.'· Duntov, nnoth('t· vice-president.[29J ' 
~ ~~e Oalifor~ia Insm:ance Department reP9rted that 66 % of tho insurnnco q POliCles of Eqlllty Fundmg were bogus, 01' $2 blilion out of $3 billion of life insUl'~ 
.~ anee claimed to be in force did not even exist.[30J The New 1 ark Times reported 
.~ that losses t? shareholders could exceed $300 million and that credit,ors including 
1 banks o.nd lUsuranee compnllios, could loso nddition/1,1 millions.!311'The I"BI 
;.:. found"'a massive counterfeit securities operntion" connected j;~ the Equitv 
j Fllllding 90rpol'ntion of America fraud case in which as n1'.:ch as $100 mi11ion 
~could be lUvolved.[32] Thes~ phony s~ct:l'ities worc reportedly lJ.qed as n88cb; in 
-:'I Il~her SC!ICmcs. Lonlls totnlmg $77 mllhon allegedly made to }!;quity Funding 
~ Life P~hcYhholdel's to ennble them to buy tho insurance-mutual fund paokage 

.~'.' wore /1"SO pony. 
:t The Wan Street Journal SUccinctly stated-

~ 
The l?hony customer's phony pledges of their phony fund :::.hnrcs to buy 

.• phony :nStWnllco ultimately becnme numbers on a computer tape whioh i then pra~ted out vhony assets for gqnity Funding's phony books * * "the 
~ wh?le pomt of thts was to report stendy increasing ollrnings-ea1'11inrrs over 
~ WhlC~ the eomp11.ny had absolute control-that kept the prices of j'~qlJitv 
.. ;.~' Fundmg stock up and thUfl enabled it to make mlLjor 11.equi8itions fot stock 

lind to rtliso oapital easily.[33] 
:The Equity Fnnd!ng scandal underminell the accounting profrssion. The i dlrec.tors of the !llinols und CaFfgruin Insurance DcpaI'tmonts told G. Bradford 

ff Cool'l then chmrman of the S.RC., that the frnudulont practices of EqUity 
~ Fundmg Corp. was lu.rgdy hidd~n in tho accounting departmcnt#s computers. 
~ They ,,:ould not l,J:twe been detec~cd excep~ for an ~mployee who decided to blow 
'I the whlstle.(34j Smce 1964, Eqmty Fundmg hnd lsstled public fiUllllcinlrcpol'ts 
;t that wero duly certified by .accou~tn~ts as "fuirly pre::;cnted in conformity with 
4 g2~er~1l?, n?cepted acc?ttntmg pl'l?-ciples.:' The auditors failed to detect that 
~l ShU nnlhonltl bonds cll;1.uned to be III a C!ll~ag~ bank were not Oll, deposit 1101' did 
.~ t?y detect the non-existenco of $77.7 millIon m 1.0. U.'s fot'loans made to non-

;.
:'. eXistent mutunl fund shnreholders.[351 
: As II result of ~he fraud, the National Association of Insurance Commissioners 

nnnbu~ced t~mt lt would fi~nnce a study of its own sUl'vei11/1,1)ce techniques. The 
~ caM WIth wluch such a masSIve fraud could bo conducted with the aid of a com­
l ~yterhas.proved qisturbing to both accountants and insur/1,nce depm·tments. (36] 

I,

.·' ..• ·, . 1e EqUIty Fundmg computet' boolts have kept 50 accountants employed for 10 
_ mont)ls in attompting to verify the accounts. At last count the auditors hnve 

identified $143 million in fictitious or fraudulcntly inflated assets. (371 .. lir(l~ Lovin) former. executive Vice-president of EqUity Funding has pleaded 

I
· g~ ty In federa..l court lr;t Los A~geles to 4 90unts of a 33 count indictment covering 
•• Or ~lllltl consplracy, wlrc-tnppmg of audltors and mo,il fraud. [38] Levin could 
'. re~elvo 17 years in prison and fines totnling u. mnximtlm of $31 000. Levin is the 
: third of 20. formor employees and two of its independent auditord charged in a 105-
:,:. eount llldlCtment. [39] Twenty-two persons have been indicted by a county rang jury in Illinois and eight former officials htwe been indicted for inaul'l1nco 
~ l~u ,by a grand jury in Trenton, Now Jersey for defrauding Bankers National 
it e,nsurance Company nud the New Jersey Banking Commission. ['10) I ''''3ff-75-16 
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2. Arnholt Smith 
C. Arnholt Smith, a long-time friend and supporter of President Nixon was 

indicted by a fedeml grand jury in San Diego, California on July 2, 1974 on ch'arges 
of conspiring to defraud his own bank, U.::;. National Bank of St.n Diego, of $170 
million. Smith and a former executive of Westgate-California Corp., Smith's 
conglpmerate, were indicted on 25 counts alleging that Smith and the executive 
had conspired since January 1969 to usc the borrowing power of the Westgl\l(). 
California company to obtain loans from the bank, misstating thepurposo of 
the loans and covering up the transactions with false report.s to bank examiners 
Part of the scheme (Iccording to the indictment was the inducing of a witlicSS t~ 
give misleading testimony to the SEC. At the time of its failure and subsequent 
!~cquisition by anothor bank, Smith's bank was ranked 83rd in the nation with 
nearly $1 billion in deposits, The Federal Deposit Instu'ance Corp. has paid $49 
million in claims to foreign banks with another $42 million outstanding, [41] 

Smith was found in contempt of court on June 5, 1974 for refusal to answer 
questions in the trial of a man accused of IIttempted extortion. Smith invoked the 
Fifth Amendment iii the trial of Robert Daggett who is charged with olfering to 
change grand jury testimony givon by his brother if Smith would buy up to $20 
million worth of property for him.[42] 

In JUlle, 1973, the SEC filed suit against Smith and his companies for violations 
of Federal securities laws. According to the S.RC. false profits were manufactured 
through tho sale of certain Westgate-California assets to purchase~'s who used the 
assets as collateral for loans that wero used to payoff the assets,[43] Tho Internal 
Revenue Service issued a $22,8 million tax lien against Smith, the larg('st claim 
ever levied agail1flt an individual for a single tax year, The IRS wnuted $19 
million in personal income tax lind $3.8 million in interest.[44] Without explana· 
tion, the government has announced that it will not eriminnlly proseoute Smith 
on tax chMges.[45] 

In the late 1950's Smith was investigated by three IllS agents, Smith hired two 
of th('nt before the examination was complete, An article in Life magazine in 1972 
reported that the government had gathered evidence of possible illeglll cmnpnlgn 
contributions in 1970 for the Nixon campaign, That cllse was investigated by 
IRS agent Da"id Stutz. Stutz W!lS specifically ordered by the U,S. Attcrncy, 
Harry Stewnrd, to drop the investigation. Steward knew Smith and nnother 
perHon under inveHtigntion. Stutz was later subpoenaed to testify at the bribery 
trial of San Di('go Mayor Frank Cmran on information he had gathel'('d in the 
Smith investigation. Stutz was d('nied permission to testify by the IRS. Curran 
was acquitted and the next day l'('ceived a congratulatory phone call from Presi· 
dent Nixon. The San Diego District Attorney appeale'd directly to thp White 
House for authorization for Stutz to testify and wus refused in !I letter from Johu 
D('an on behalf of President Nixon, 

Smith contributed $50,000 to Nixon's 1972 campaign but it was returned after 
it was determined thllt the Civil Aeronautics Board was investigating ~()me of 
Smith'll activities. t:3milh's conglomerate owns .Air Californit •. In l\)(i8 Smith 
donated $200,000 to Nixon's campaign and even watched the election night 
returns with Nixon,[46] 
S, The FouT Season Case 

In one of the largest fed('ral criminnl securities fmud cuses in histnrr, eight 
offieit\L'l of Four 8ell:>ons Nursing Centers of Amerioa, Inc" Walston and Co., (0 
brokerage house that was reoently liquidated) and Arthur Andersen & Co" one of 
the Big Eight accounting firms, were indicted and charged with defrauding share. 
holders of Four t:3ensons and other companies by various schemes in 1969 to arouse 
interest in the stock and increase its price, The indictment charged 1 count of 
eon;;pirncy, 39 counts of securities fmud, 27 counts of mail fraud and 3 counts of 
Iiling false reports wi th the S. Eo C. and the American Stock Exchange. The de­
fendants defmuded investors by misrepresenting and falsifying financinl state' 
menti'l, In addition to the $200 million estimated lost by stockholders, the Htatcof 
Ohio was defmuded by the eompany's [immcjal statements into granting II SI 
million loan to Four Seasons. Europenn investors, too, were defraud!ld by fulsel)' 
certified liIl!lneial statetnent!~ used to seU $15 million of Four Season debentures. 
Four principlll defendants nUegedly profij.cd to the tUlle of $21millioll. [47] 

Two Wal~ton & Co. officials have pleaded guilf;y to securities fraud und con· 
spiraey. ['18] The U.S, Att.orney on the cnse had to request high buil and surrender 
of pt1~sports because he believed that two of the defendants had. salted money 
a\nty in Swiss, Spanish und IVlexican bank accounts and might leave the country. 
[40] 
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Another of ,the eiqht defendan~s pleaded no contest to one count of fmud and 
ngreed to testify ~\g!llnst the remallllug defendllnts, [50] Two of the three Andersen 
CPA's were acqUltted, [51] 
I~J~ne, 1973, J!1ck L. Clark, former ch!l;irman and president of Four Seasons and 

a pr1l1C1pal figure 1Il the fraud pleaded gUllty to eonspirin!T to violate fedeml!awH 
Clark hlld allegedl:y poek~ted about $10 ,million from th; fmud. The prosecut()~'~ 
asked for substantIal pUlllshment, stresRlIlg the need to deter white-collar crime 
qnrk :vns r~presented by Art~t~r MatthewH, ~f the law firm of Wilmer, Cutler !lnd 
PJCke\1l1/?, Matthews hus testIhed 011 securltlCS before the Senate Subcommitt('e 
on Cl'lm~~al LlIws. an~ Pr~eed~lres and has written extensively on the subje'ct. 
Mutthe\\s argued that Impl'lsonlJl~ Clark would not protect the public or rehabili­
tute, the defen~!lnt and that pu~tlJl~, him on probation" would not unduly de­
preciate th? senousne~s of tl~e el'lme. MILtthews said Clark had led a pre\'illU~ly 
blumelcss hfe, had bUllt nursmg homes for the elderly, was It devoted famil\' ml\n 
who coached buseball !Lnd football for youngsters, [;i2) The judg(' who pre,,;ioul<lv 
frustmt('d proseoutors by transferrmg the case from New York tb Oklahomll 8('11-
tonced Clark to one year in prisOl~, no fine. Eligible for probation in four 1ll01;ths 
Clark could have been snddled WIth the sentence of 5 years imprisonment and I{ 
$10,000 fine. 
4. Wei8 Secl~rities 

Called by tl:e Wall Str:c,et .Journal, " ... potentiully the biggl'Ht brokl'rn"e 
house dobae~e s1l1ce the crisIs day~ ?f 1970," [53] 'V('is f:leeuritks wus charged III 
i\fIlY 1973 ~V1.th f~ln:d bY,th~ ~e~ul'ltles and Exchang~ C~l1m~issioll and til(' govprn­
~lcnt-~J;lonl:lOled lll,,~stOlS mSVIance fund sought l1qmdatLOlt of tho firl1l~ Wd:-; 
SecufltH'S was a 111aJor New 'York Stock Exchnngl' n1('111hcl' with 43 000 CUl'{tolll('l' 
nccount~, 400 sulesmen ~u?-d ~7 br~nch offices, The New York Stbek Exchange 
chnrg,~d five ot,?cers rO! W CIS Wlth,filmg fnl,se repol't~ and keeping mhMuding hook~ 
nnd lecorC!.s, [u4] \\ CIS had ~urvlVed vurlOUS audits until one employee of Wei:-; 
told th~ Ne,!" York Stock hxchan,ge that accounting procedures 'in the rPllort;; 
were highly maeeurnte and unetlucal. He wus th(,ll fired. [55] The ('m]JloY('p';; 
chargeI' w('r? Ilceu~ate, A l?roke'rage house i~ r('quir('d to limit its bOl'ro\l'iIlp; to 
1,500% of Its cap~tal. WCIS'S borrowing WIlS twice the amount Jl(,l'mittl'd [')6] 
I~ July of 1973, the five top officers W('1'O indicted by a fcd(,l'U1 grand jury in N'ew 
"York on chnrges of conspiracy, securities fraud and lI1uil fmud. [57] 
5. IIIic1'Ilational Slack Funds 

The ~lnme tI~allk of Sark" has become the \'ornaclliur tl'rm fot' thl' Ilcti\'itir;; 
of nn l?t('rnatlOnn~ ,eonglomm'atl' Of. white-colll\r criminals hwol\'!'d in :-tol'k 
frauds, ~tolen securItJ~s and other ytll'lOUS fmuds. Sark, nn if<lllnd off the Enp;U><h 
cOfl;St WIth looso bankmg laws, was the location of 1\ phony bank thllt its IllldIt(\rH 
clan:ned held aSRetl'{. of $72.4 million. Bnnk of Sur], noteH, l('ttl'l's of er('dit, and 
cCFtt~cate~ of depO~1 t flooded the world in the 1060's and enrly 1970's, N Ilm('r(lll~ 
crunll1a~~ u~?d tl1('m to s~('al so~ne $40 million from bnnk~, insurl\nce !'oll111nnir,,; 
and busIn('ssmen. Jonltth,m KWltny, a Wall Street JOlll'llUl rel)OI'\er wrott' of the 
Bank of Sark- ' , 

PerhapR no other crime in history .c~me to the attention of so many police 
d;partments Locnl and state a,uthonl1('s all acros" America lluzzlNl o\'('r the 
worthl:~FI, dOCUmel\ts the bank l~sn('d. T!lO FBI, the ~ecul'iti(,8 and Exchange 
ComnllsslOn, the lost Office, and the COl11ptl'ollt'1' (,cneral's Office u""ignrci 
~$('~t8 to the case, Alll~vdR of lii,1V enforcement in England I\nd ContilH'lltal 
IA,~,!OIlO and evc:n I\gcnclC'S as far away fiR Central and South AllleriCtl aud 
. ~Ia w~estled With the mystery. (58] 

Ba~h!h]l yVll~orr, a.n American" is l~rgcly cred,ited with being the' foundr!' of the' 
OfU~O~ Sark: P?rmg t~e 1960~, \\Ilson Uf:ed ~nvc8~or~' intt'1'e::;ts in till' I'X]H\l\,joll 
th Ch Indus trio;,; to foreign markets such as eXIsted III South and Contral America, 
th~ .annellsl~lds o~ Engltl~d, B?rmuda, a!1d the l~ahUlnnsl ,\11ich do not 11lwO 
inv tnx('s and reoulat(,l v con~rol of .llldustrlahzed lllltJons. ThiS expanHiOl1 cl'('ated 
d cSLment opport'}'"' ~s wluch WIlson saw 1\8 an opportunity to llmk(' n gr(,llt 
e~l,~f 11l0ney~ 'yllson'~ Bank of S.ark op~ratives uRed stolen s('curiti('S, often 

pr V! ,cd by orolllllzed or~lJle, t?, help l,n steallllg money from bank:; nnd bURinetlses. 
19i~llson ha~ fL, mas tel' erllt~lnlH 11 el~rl'lculum·lvitae. He pll'nded guiHy in Novembl'l' 
I'i' /0, eOllllpl~a.cy and 111ml fraud m the easo of Trnns-Continl'ntt\l Ct\l{ualt'y Co. 
; lie t sold mllhons ()~ worthless securities in the Uuited Stntt'S [!ill] IIp WIIS 
a~~Cd us a co-schemel' lJl a 1973 indictment against LI li'lol'idn inwtllllll'nl eOUnHI'!or 
m t .mortgage brok01'. [60] And he wns !lIRO 1111111Cd in 1973 in a fedem! indict­
us~n lU, connection with [I, soheme in \yhich inflated financilll :;tatplUl'ntH were 
M ~ t1l

F
l1duce severnl persons lind compunics to purchase stoeh:: in FirHt Ull<'l'ty 

u un 'und Ltd. for which the Banlt of Snr](; ncted as eUitodian of m;st'ts. [Ol] 
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Tn .Tune 1!l73, WilflOn waR enjoined bv 0, federal district court judge from violnt_ 
ing the registration and o,utifruud Io,ws (tin the securities of NOl'mandie Tru!;t Co" 
[62] Normo,ndio Trutlt Complmy is a Panamanian corporation thut falsely ~d: 
vertized its worth o,t $170 million. It sold letters of credit and other se(1uritieR in 
tho United Stt~tes. Both Tmns~Continental und NOl'1I1::mdio Tru:>t had advertised 
thut they had millions of dollnrs availl\ble for loans to bUSinessmen or foj' invest­
ment in U.S. businesses. Businessmen who applied for loans were required to pnv 
a substnntial nmount of money in advance for which they received n worthleSs 
letter of credit or lonn commitment. The Department of Justice has cnlled Trans­
Continental, Which eventually took in $40 million, the biggest mail fraud in history. 

'l'he twelve operntivt\9 of the TrclDs-ContinEmtal scheme were convicted of 
mnil fraud but the work of Trunscontinental was continued by another company 
called Anglo-Canadian Group. 17 persons associated with that company hrwc 
been indiented on 29 couuts of mail fraud and rlelated offenses. 

Wilson and other members of Trans~ContiM!ntal selleme were not treated lIS 
ordinary convicts. Instead, they were iuearcerated at speeial quarters in Ft. 
Meade in Maryland so tlmt they could work with the Department of Justice 
eoneeming the opel'ations of stock frauds. They do not wear prison unifol'ms Ilnd 
they htwe televisions, stereos, relaxed visitntioll rules, and government-supplied 
exercise equipment. They were even given Christmas furloughs. Neil Mnxwell, n 
Wall Street Journal reporter, wrote that the Department of J'ustice-

did grant at least some of the 12 immunity from prosecution by the Internal 
Revenue Service. The crooks apparently will be free to enjoy whatcver prItt 
of the Trans~Continentalloot they have salt.ed away and Can get theil' hnnds 
on when they get out. [63] 

Wilson, testifying before the Senate Permanent. Investigations Subcommittce 
in 1973 said-

The scope of sccurities fraud as an organized criminal activity worldwide is 
probablY one of the most important factors of law violators in whitc-collnr 
crime being committed today. It is my estimation that thel'e atc approxi­
mately in the whole world 10,000 people operating in white-collar fraud as an 
organized criminal activity. In the United States alone thete are approxi· 
mately 2,500 people involved in this type of activity * * * of immense 
importance thore must be recognition on the part of the courts that this type 
of crime must be dealt with severely because there aI'll many people willing to 
do two years for stealing $2 minion. 

On Jo,lluary 9, 1974, the Wall Street JOltmal published another story on Wilson. 
ReQorter Jonathan Kwitu.y revealed th(\t, white in. prison, Wilson was involved in 
a scheme to talte over an Ar\;:nnsas insurl\nee t~gency. Part Ot the scheme involved 
rlan effort to sell policies issued by a little known Caribbean-based insurl\nco 
COlllp(\ny" run by an old acquaintance of Wilson's. Wilson, Kwitny eontinued is 
operating through Maltese Holdings Ltd, whose address is that of the U.S. 
Marshal's office in the Unitcd States Courthouse in J3altimore, Maryland. 
6. Salt Laka City, Utall 

Lest stock trands be eonsidercd an exclusive problem of New York and other 
internntionalfhiancial centers, the experience of Salt Lllke Oity, Utah revenls 
the prevalence of thi::! crime. In respOt1..'le to the Public Citizen questionnaire on 
white~c(\llar crime, [64] the Stnte of Utah's Law Enforcement Planning Agency 
wrotc, </Intelligence data gathered by the Ut(~h Attorney General ovel' the ]lns~ 
threo year" indicntcs that Utah has become a principal target for sul)stnntin\ 
criminal nctivity in the securities area. The availability of thousands of defltnc~ 
'shdl' corporations (often used as vchicles for criminal activities), the l'eputntion 
of Utah I1H a leading center of the penlly~$tock market (stocks which sell for only 
a few centg), and :1 lack of adequate criminal enforcement ill this nrcn by the 
Securitie~ Exchange Commission, the Utah Securities CommiSSion, and county 
nttorneytl, has provided a favorable climate for business eriminnls, resulting in th~ 
loss of mil1ion'l or dollars in the state through the fnmdulent sale of unrcgisterea 
nnd/or worthless nnd/or forged securities." A Wall Street JOitrnal story [(5) re­
ported that) 1/ Securities-industry executives here say at lcnst eight local brokerage 
firms have been under scrutiny * * * Snlt Lake has had an odious reputn. 
tion among securities regulators for years and some SEC staffers refcr to it 1\.\ 
the 'sewer of the securities industry.' Some local officials estimate that more 
money is lost here each year from securities fraud than from any other crime. Tile 
problems stem from the speculative fever that dates baek to the mining days befote 
the turn of the century. Penny stocks, sellillgfor a few cents a share, are a trnditionn 
in Utah, and most issues traded on the local Intermountain Stock Exchange se 
for less than a dolInI'. Three firms and 14 persons hnve bcen indicted in Utnh 011 
stock fmud charges and the S.E.C. has promised more enforcement. [661 
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I.; 7. The Commodity Racket 
,l In 1973, commodity options grew favorably for investors. Commodity options is 
i: the buying or selling an option to purchase a certain amount of sugar or other 
,i conlmodities .. Option dealers are almost entirely unregUlated due to a l~ophole in 
I' the Commodlty Exchange Act of 1934. The Act does not cover world commodities 

puoh as sugar, cocoa and plywood. Option p.ealers operated without. the disclosure 
ii policies or capital reserve requirements which are required for deltlers in stocks. 
II At age 27, Harold Goldstein began trading in options on the West Canst in 1971 
j with $800. During his short cnrecr, Goldstein attractcd a significant "following" 

;\ ~nd many malcontents. International City Bank and Tl'ust Company of New 
I! Orlea~s won judgments. against hin~ for def.uulti.ng on ~wo business loans; a group 
! of 40 tnvestors from Chlcago sued him for divertmg thelr funds for his own usc and 

i; {or making false and frnudu1ent statements j he WItS expelled from the West Coast 
Commodity Exchange for illegnl major offenses, including .piverting $4 500 of 

t customers money to his own accollnt; and he was sued by a Salt Lake City'invest~ 
Ii Illont firm that charged that $200,000 worth of Phillips Petroleum seeurities the 
{ firm sold fot'11im had actually been stolen.[67] 
: f Goldstein's firm, Goldstein Samuelson, had quickly become the nation's 
11 lnrgest sellel: of commodity options. But Goldstein basically pnid olf the first 

customers wlth other customer's money that should have been invested in options. 
In November 1972, the Seeuritics and Exchangc Commission sued Goldstein 

'1.1) .. chllrging fraudulent misrepresentations and omissions in the salc of some eom~ 
modity options. The suit was settled by consent decree-a device in which the 
delendnnt claims that he never did anything illegal and he won't do it a(Tain.[6S] 

I'; III February 1~73 Goldst('in attempted to wire $641,000 of the firm's cu~tomers' 
I~ funds to ~ bank m Canada.I6!l] Shortly thereafter the Department of Agriculture's 
II Commodity Exchange Authority accused Goldstcin of violating federnl com~ 
1 ntodity 1aws.[70] The S.B.C. which months earlier had let Goldstein off the hook 

I j with th~ consent decree, now charged that Goldstein Samuelson was "little more 
1 i than n gigantic fraudulent scheme."[llJ A temporary receiver, o,ppointed by a 

1 court to oversee the firm,. reported thnt liabilities for Goldstein Snmuelson ex~ 
:: needed ass~ts by $14:5 mi1lion-an~ perhaps by as much as $70 million. [72] 
11 Goldstem, aceordmg to an Asslstant U.S. Attorney, took many millions in 
., customers dollars out of the United Stutes and deposited much of the money 

I ~ ill Il. Sw,iss ~ltnk. Gold~tein is b~ing in:'esti.gated by ~he Federal Bureau of In-

~
' vestzgatlOn In Los Angeles and m FlOrIda m connectlOu with large amounts of 
\ stolen securities. [73] 

In May, 1!l73, Goldstein Was indicted on 15 counts of fraud and 1 count of 
, perjury oy a federal grand jury, thus ending an IS-month-old bm,in('i'8 whicll 
: hus parlttyed an $800 investment to a $25 million-a-month fraud. Goldstein 
j plenqed guilty to three counts of mail fraud and a possible sentence of 15 yenl's 

m pnso~ or a $3,000 fine or both.[74] In Mnrch, 1974, a federal judge sentenced 
GQldstem to 18 months in pri!'lQl1, DUring the trial, the prosecuting assistant U.S. 
Attorney had quoted a psychiutric report which said that, "the case with which 
Goldstein justifies eriminal activity makes him quite n hazardous individual for 
thhe property and valuables of the ordinary citizen. IIis blase attitude implied 
c renlly didn't Care what happened to his victims."(75] 
Other commodity traders also did not fare well in ] 073. A former employee 

of Goldgtoin Samuelson, Josef Rotter, wns pm;ident of Commodity Options 
. IAnt~rnnti~nal, until i~ Wfi'l plttc('d in receiver::;hip 011 motion hy the ·S.RC. in 
~ pfll 197.3. The reCOlver l'eported that $1.3 million out of $2.7 million which 

Commodity Options Intm'l?ational had r('ceived from customers was mit;sillg.[76] 
T~\l Department of Agnculture bt\rred "Q" Conunoditills Co. of J\£inn('(lpolis 

• nnd Its owner, Kermit W. Quaintancej from trnding on regulat(ld commodities 
, e.xchnnge for five. yea~s, III 1!lG8! QUaintance was Cllllrged by the Commodity 
~ E!chnnge Authonty Wtth convertmg OVOI' $400,000 of hiS customer's funds to his 
1 Cwn usc. lIo was also charg('d with improper nnd inaccurate handling of cllstomcr 

unds .nnd with filing false rcpods. In September, 1!l70 Quaintance and the firm. 
1 lI'ete Indicted for Violating federnl eomn1oc!ity laws. Quaintance pleaded guilty 
, hlhd wns put on probfi;tion with the stipllifitio,n thnt would make him cnmp('n~ato 
. ~3g cUstoll1('rs for thelr lo~ses. "Q" Commodltles also plended guilty nnd »aid n­

il 9 ,000 fine. (77) • 
~ 8. The International 'l'elephone ancl Telegraph Casa 
.' \ hRichard Nixon has appointed four SEC Chairmen. The first was HaDler Budge 
• \. 0 Wns in Office less than five months when he met privately with officials of 
! Invcstors Diversified Services, the country's largest mutunl fund ml'llagement 

Company. They discussed an offer to Budge to l)ecame presideht of the company, 
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which o.t tho.t time was trying to stop o.n SEC proposal tho.t would ho.ve Revel'cly I~! b!lsis of knowledge that is known only to them. The B('curiti(,R Exchan (' A t 
reRtricted its sales presentation.[78] The third was G. Bradford Cook whose in. i" and oth~r II~Ws \!,er~ designed to provide iuvestors with informatlorton ~eJtl'it'~, 
v(}lvement with suppressing the facts concerning Rob('rt Vesco's contribution to dj' ~ra!1sa~tlOl1" by InsIders. The URe of insider ~nf~r.mation hurts small inv~~tors.\f 
the Nixon campaign is described in the official corruption section of this Teport.' mSlder::; kuow that a company has made a SIO"lllfJCant di~co\'ery or 11 n S t.1 . 
I \ t B d d C k (th f tl S1'C CI' . R G t ) 11 1' , .1 'ts e~o m' ,'t' ·1 I '" ' " 0 le1'\\'18e n )e ween u go [tn 00" e our 1" unrmitn IS ay xo.rre t was i Impro\eU I: u no IC PORI 'lOn, t len t lltt person can buy tlIJ th" CODI Jan'~ 1 
William Casey. DUring Casey's tenure the SEC staff undertook o.n inve;;tigutioni'; atless tho.n Lts true worth, if the fucLs were known. So too if the in~id('I· knr~· ~{J~c t 
of the largest merger in corporate history-that of International Telephone and ~ I II company i~ in economic difficulty, he or ~he can seU' the cOl~pallY" ~~: 1 \ 
Tele,graph Company (IT.'!.') and the l~artford Fire Inst.lrancc COl;lpany. The n greater t~o.n .1:S t.me worth. '. :s , . c I: a 
SEC staff .had developed 34 boxes of eVl~ence demo!1stratmg an IT'I attempt to Ii! The SbC reqUlr~s corporate lU;Hder-offieers, directors and holders of t I ~ 
favombly mtluem:e state and federal officlUls concermng the merger. Casey cnused 'f 10% of a ~ompany H stock to notIfy the sr~c each time they incr('ase or d~c .~a, t 
the quashing o~ the staff j'ecommendo.tion that I'l'T be cl~nrg~d with frnud.[79! :1 their !lold:ngs. ,Rules governing inside information o.re desi 'ned to )rotec 1 a~e 
PI·ompt.ed by dl~clmmre of the. IT~ offe.!' Of. $400,000 contnbutlOn t? finHnce the . il sm~ll !l1VeHt()r ,,~:? d~)cs not ha'fo ?,ccess to corporate reports o.;d otheri~form t ~ e 
l\.cpubhcnn No.tlOnnl ConventIon 111 8:m. DIego, allegedlY,made to mfluence the :21 available to the lIlfndol's". Crlmmal penalties are provided for willful \'iOlo.t;'~~~ 
>tettloment of the UI~itrust Callel:l, two Congref)sional committees began investiga. ft( but no one haH e:-e1' been imprisioned Hnd only once ha~ a fine been impo _edt I 1', 

tion. T.he House Commerce Committee requested the SEC files, C(\sey.rc)fu~ed the i:'f A New Yor~_ TImes survey publ!sh?d ~n March 14, 1973 revealed that~ . 
COmll1lttee ac,cess and ~r~msf~l'r~d the files to th~ Dep~rtment ~f J~lHtlCe.[80] lif . Ther? IS a steady fl(~w of mSlde mformation, much of it npparently u;;ed 

The SEC dId file (\, CIVIl SlUt III June 1972 agamst I'IT for vlOlo.tlOns of feder-al Id Jllegall:h from Wnll Street hrokerage and inv("~tml'nt bankin tim' ~ to 
A("curities lu,ws o.nd denling in insider information. Two day:'! after filing the suit iii welLlt~y o.~d powerful investor:'! tLCrOS$ the Country uccordinO' t~ Jin;~~{)ial 
it WHS sottled by a consent decree by which ITT and its officers agreed the)" 1'1 e!{CCtltives Il1tervi~wed in the last two weeks * * *' ~o~e Wo.ll ~qtreet ;:ect .. 
WOUldn't violate securities lo.ws in the futUre but would not concede past violations. Ih tJes

J
annlys

h
ts o.dIl1ltt.ed that they hnd con~istel1tly broken the r~ilC's a~ld ~};~ 

Casey admitted in sworn testimony bC'fore the House Commerce Committee that :'\ ~let lods t. e~r used lU employing inside information appeo.red to 1;; increa' 
he h~d consulte~. with the. ~Vhite House before transferring the documents, i'{ mgly soph~'lt.Ico.ted: One se.curitics analyst said: "If we didn't break the rUl~~ 
de~crLbed a~ "pohtlCally scnsltlve".[8l],~\ we ~vouldn t be dOlUg om' Job." ' 

An internal SgC working paper revealed that ITT mounted a major effort to- lit! . A,maJor areit of abuse comes in the form of brokerage house artncrs who aJ~() 
pressure the assi8tt\nt attorney general in charge of the antitrust divh;ion into pd Sit on corpcil'.o.te ~oMqs and are pl'lvy to much information A:& ew York la,;y~r 
backing down. on three antitrust suits against ITT. Officials enlisted in this i: f 'dvas, qluote fuIn t e ,Tunes' article as saying) "It's tllC kind of crime where you 

, effort included Vice President Spiro Agnew, Treasury Secretary John Conna.U)', ;1 on t eave 1gerprlUts." . 
C0ll11nerCC Secret(1.ry Mautice Stam., and then ,Vhite House aide Peter Peter. I'" 
son.[82] Under questioning, during his nomination hearlng.~ for Attol'lley Genora1, :'l' CnAPTElt II. CnmE IN THE SUI'l'ES 
Richll.1'd Kleindienst told the Seno.ta Judiciary Committee that President Nixon 1t Cor orat . 1 . . . 
h!,d not i!1te~'vened in the settlement of the ITT .case, nor atternpt~d to pl'essur~ 3\ nnd tlie in:i,rune .laS as m~ny Va!'Jahons as the m~aginnti(~n of eorporate officers 
h1m. Klemdlenst's statement wo.s later contradlCtod by the Wlma Uouse,[83) ;-1\, Inws regulati~~u~cH'J of la,~ cffo,celllent can deVille. Busmesscs are subject to 
Klcindienstwho once wrote in the New York Times, "Tod(1.y, wewlH1 (Lre ul'sociated i,:, rohibiti 'm ra.~, pro ee I?&, .workers, ~onsum('rs and the environment 
with the eriminal justice system in the Gllited States believe we [I.re doing ever,\'· 'l! p ug onopolte:s o.nd prohlbltmg cormption of rcsprescnto.tivc government: 
thing we can to prevent crime," pleaded guilty tu refusing to accurately testify IS' 
before the Sel1ute Judicio.ry Committee concerning tllo.t very sto.temcnt. He was iJ A. ANTITRUST 
given It suspended sentence. I,.:.t 1, On Deeember 27 1973 a Federal grand' . . I~'tt b h P . 

I'; indi"ted th t·' ! 1 ' JUlY m I ,8 urg, ennsylvalllo. O. Stock Loans 'I t' v h· e no. IOn S SIX argest manUfacturers of building su])pli('s nlld 1'0 ('X(,Cll 
• 'j Ives on c nrges that th" . . d . '" ... -Stock loans, a legitim ute business transaction, o.re made by one firm to finother;; in the sale of g s b con~FaTJes conspIre. to hx prices and stabilize conditions 

so th:;t the borrower can, use the securities to ma!w dqliveries and for u vnriely In Gear ia-Pu iii j'f(' l~m ~~r. Ie COmpa?lCS in?lllded United S.tatl's Gypsum, 
of dmly operatmg pmposes. The borrower deposlts WIth the lender cfi~h equal if feder~l jud~e i~ :B ~~y (~P.5u~ ind No.honal Gypsum. [1] Eo.rlie1' thnt yettl' a 
to the fulll11ltl'ket vnlue of the stock lent to hi~n. For the firm receiving the casb, ;'1' dealers in San F .~I ~ 0; . e'O . or ( !1:warded damages to sevC'ro.l building supply 
it is like an interest-free loan I' Gy S d' K !,l1CISC\l m ,leu' nntltnu;t CfiSC Itgain5t National Gvpsum (T R 

The SEC h[ts b'eell investigating brokerage house abuses in stock-loo.n actil'j· : to ~a~n$3~ m'll~ser .GygsUlU. Na~ynal GYPsull1ltnd U.H. Gypsum 've~c Ol!dCl:~d 
tics. Thcse include the prfICtice of one firm's employees giving bribes and other , 1071 dOcls'ion I hin m anLages. 10 damages WC~(l awarded on the basis of a 
inducements such as ldckhitcks, prostitutes and credit cards to employees a~ ' .. 'jnud main.taiu ~h.e Ch}OUfd tho.t the three compo.mes hOod conspired to stah.lilze 
other firms in o.n effort to receive interest-free loans. In Murch of 1972, the U.S. , out of the n' pnce 0 . gypsum ;vnllboal'd from 1965 to 1968, [2] Also arising 
Attorney's officc in New York obtained an indictment ag(1.inst four securitie> ~ government ~~tr~l~~ casi2~ [l,~ll~RS. charge t.hfit U.8. Gypsum 0\\'('5 the federal 
hldustry men: [l, former stock-loan employee at Hayden, Stone, Inc. and three} negligence or inte t·an '1 d.n~1 \Oct ill bo.ck tt\xes and $1 million in penaltieft for 
officials of Morgan, Kennedy & Co. The Morgan, Kennedy officio.ls p1eo.ded guilty '':[US G SUm ) .n l.onn Istegar. of fedeml tax law. Aeeording t.o the IRS 
to bribery to obtain $155,000 in interest-free 100.n8. The abuses ure violtttions of 'tlse~r~c ~f its I.md ltS ctlstoml'rfl III cafihiers checks in order to ma,intu.in th~ 
Sl~C antifmud In.ws, Federal Reserve Board regulations governing the issuance ~.codo thr.t allo~:;c~s .. ~nd Jh~n ?~du~te~ t!te amountH ~l~ldcr a. provision of thC' tax 
of stock market credit and New York Stock Excho.ngo Rules.[84] In Murch ;:tIRS claims the ~ ll.e-o IS ?I udllI(,s ramed ~[)mpetlt1ve prIce allowances." The 
lU73, n. redet'al judge appointed a temporary ~'cceiver fUT MOl'gan, ~\:e!1ncdy:[~5! l' 2. On Mar hC co -s were lRsue to fU1'~her Illegal priee-fix!ng. [3] . 

A New York Stock Exchange memo says tllat somc firms aTe lendmg secunttC>,' indicted b a cBr 28, 1974, fifty-five prIv!l;te gnrbnge cartmg companies were 
to other houses although there might not be a legitimute business purpose for the } Nine offici~lS inc~~~~yn, t~ew Y?Jk grund Jury on chaTges of Testrnint of trade 
loall. "The reuson may be to provide working cash to the lending broker or simply} Wnste Asso~" t' Illg '. el\ed ent o.n~ vice"president of the Brooklyn 'l'rad~ 
to improve the record of u stock-loan representatiye." (86) .' .~ ~ugene Golda hon, were III IC e. for perJ~ry. The Brooklyn Dis.trict A~torney, 

Brokerage house employees have let employees ut other houses use tbmr credt~ i!ltnvesti ntc rd ad 1?ol!ght a ~albltgc truck and entered the cartlDg busmess to 
ch.rds as an indltcement for 101J,us, In addition, an SEC officio.l alleged that there i!vnilinlrate oOlopolistlC practices. But even. with rates 30% lower than the pre­
have been arrangements with bars and r0!ltaUro.nts LLt which credit cards have tinvcstigatio'n h ~ IX Olit 0~2t?0~ Ifhrchunts signed.up. Gold said that his two year 
been l1sed for the tab to be inflated and the difference kickbacl~ed to the emploJ'~c 'ijorganized crim: G ~~ oS'd th It th e gurbuge cartlllg industry WHS controlled by 
to whom the credit Clud was lent. It a yenr oper[l,tio~' G OldslY d \h te ~artin~ bUSiness in Brooklyn wns a. $60 million 
t I 'd I . "third th . ". oun a SInee hiS company could do the work for One-

• O. n$~ er nformatwn. "lev t e gomg rate, It wus rensonltble to assume tho.t Brooklyn merch[l, t d 
When the SEC wo.s established in the post-Depression era, one of its tasks i\'~\ ~to~~ ~f~b c0!lsumers, were being overcharged SOme $20 milhon a year 'l'h~r:'n~~ 0. 

to promote investor confidence in the stock exohunges. That confidence is eashy :!j prIVate curting companies operating in Brooklyn. [4] . 
eroded if the Wall Street experts and corporate offieers can trade stock on the it 
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3. In a civil antitrust case with criminal ovcrtones, the sta~~ of New Jersey sueda i i1 
dozen national companies, 175 smaller businesses and 24 politIcal figures from Hud. I '~i 
son County and Jersey City, N.J. The suit, filed in pec~mber ~973, asked for OYer ~1 Islund, N.Y. real esta~e developers; They llave been accm;eu of destroying wet.­
$500 million in damages from the defendants for vWl.atmg ant~tru~t laws between I;· lands for the constructIOn of a housmg development.[S] 
1957 and 1971. The suit charged the defendants wIth engagmg In a pattern of I;: Third, American Cyanamid Co. was found guilty of disc11l1rging chemical 
preferential treatment ~or vendors who paid kic~backs to. the public officials. The ,iJ wnstes into a tributary of the IIud,;on River from its plant in Buchanan, Nt'w 
dozen national compames Itre Abbott Labor~torlCs, Amenean La Francc, Ashland. In York,[9j (In an unrelated case, the Department of Justice asked the U.S. District 
Oil Baxter Laboratories, Rockwell Internatwnal, Hardee's Food Systems, W, R. il Court in New York to hold Americnn Cyanamid in criminal contempt for violatintT 

Gr~ce, Johnson & Johnson, Litton Industries/., N?,tional Cash Register, Interu~'i~i the terms of a Hl64 ,judgm~nt which had resolved a civil antitrust case against 
tional Telephone and Telegraph and E. ll. ;:.;qmbb & Sons. Among the pubU~ 1"\ the company's production of a chemical componnd used in the production of 
officials indicted are John V. Renny, leader of the Hudson C~unty Democrath I~~\ dinnerware and forl1lict~.)[10] Finally, the City of Peekskill, New York Wit..; 
organization William Sternkopf, member of the Port Authonty of :New YOlk. fined $2,000 after pleadlllg guilty to a criminal indictment which alleged that 
and former Jersey City mayors Thomas \oVhelan and Th?mas Gangeml. 'rhe civil I.~ it !llld dumped fill along the edge of Peekskill Bay on the Hudson River without 
complaint nUeges that the suppliers submitted false blds; tl;l(\,t contr,a,cts wela ''I the neces~ary permiSSion of the Army Corps of Engineers. A federal grand jury 
rotated among suppliers by prearrangement; that some supplicrs reframed from :J indicted the city February 5, 1974 after an inquiry, prompted by complaints 
competitive bidding' that bids were udjusted after submission through cooperation i~ Irom residents of the PeelUlkill area,[ll] 
among bidders and public officials; tlL'1t specifi!!a~ions were dra>yn to c~rcum\'entn 
public bidding laws; and that projects were split mto smal~er umts to .mrcumv~n\ . 'I D. U:NIO:N ClUME 
statntory bidding levels. Suppliers made kickbacks to offiClals.to .obtUlll prefere~. ',\\ . ." . . .. . • 
tinl trentment thu. s increasing the cost of governmental supplIes In excess of leg!' I i' Lahar ,umons g~ve rIse to crllllmal opportumtws In much the same way as 00 
tim ate prices. 'The higher prices and costs to the government meant higher tuxes :. corporatlOtlS. Busmess m!1mtgem~nt may be indl!ced to bribe union leaders in 
for the citizens (5] I:: an effort to secure favomble U~IC)~ actIOn. CurrlOl' J. Holman, co-ch'1.irmun of 

B. TAX EVASION I~ Iowa Beef ProccBsors, Inc., was ll1dleted by federal and a New Yorlc i:ltnte grand 
. ~ jury on charges of conspiring to bribe labor union officil1ls nnd supermarkct 

U.S. News and World Report revealed on Sept. 17, 1973 tha~ HA tax-dodging L~ meat buyers in New York. Iowa Beef, one of the nation's lurgest meat-packing 
spree, spreading rapidly, is costing the government in Washmgton ~~ l~ast \l lillinns wa::; its~lf name~ in the, indictment by New York State.[12}. Moe Steinman, 
billion dollars a year and threa~"Jli~g ~o. get completely out of hand .. 'rhe $6 .)} alabor ~elatlOns ?ffiClal for S.hopwell, Inc. and Uolman,ure charged in the indict­
billion el:'timate is based only on mdividual. t~x returns. When busm~s~ tax !1~ ment With conspll'l1cy.to jmbe mea~ buyers to allow the "ule of prebutchered 
eVlLsiol1 is added some put the loss at $30 bIllIon. Former IRS Commlss~oncr It! beef by Iown. Beef at Clght metropolitan aren. stores, 0, conspiracy which resulted 
Johnnie Walters ~aid, "Today we,faee.serious problems in ~ct,,:payer comphnnce J in the 'pn.yn~ent of $\)93,3\)7 in purported commissions. A conspirttcy is also 
and a real danger of general detenoratlOn. pne re.ason for thIS IS the fa~t that we4 alleged to. brl~f U1uon leaders to to.llow the sale of pl'ebutehered beef "hich union 
are not enforcing the tax laws adequately.' Durmg one 12-mont~ periO.d, 12100 11 rules,forbI4·[1,')] . . 
cases of tax fraud wore shelved because of lack of a.gents to press IllvestlgatlODS. 1* Crune Wlthlll Ul1l0l1S mcludcd the case of PeteI' Ottley, former president of a 
That was 40 times the number of oases shelved three rears earlier. . . :~ local of the Hotel, Hospital, Nursing Home and Allied S!'rvices Employce Union, 

The Philadelphia Inquirer pub1ished 0, series of arttcles from ApnlI4 to April i;l who ~y~s sentcnced (;>n May 1, 1974 to three months in prison lind t1 $15,000 fin\' 
20 on IRS enforcement. It concluded that- cl for mdmg and abettmg the emhez7-lement of union funds and failure to maintain 

j * * * the IRS is concentrating its enforcement efforts among low and 1:1' adequate union financial records.(14) 
middle income wage earne~s, instea~ of upp~r income individuals and latgo( On ~rarch 27, 197?, seven unio? leaders. were i,ndietcd on:.18 eounb; h}· a federal 
corporations, where taxpaYlllg errol' l~ most llkcly ~o be found. .::. !l[!lnd Jury of conspm:cYI ext?rtJon, evasIOn of lllcomc tnxes, obstruction of jus­

After reviewing the cases of four promment tax aVOlders und recountmg IRS Ij !Ice und t~ret.tts of VIOlence 1!l a pnttern of racketeering in New York City's 
preferential treatment, the pr~per stated- 11 garment distrICt. Four fur manufacturers were l\lso indicted for making $35,000 

For every prominent citizen the agency takes.to oourt, there are t~~usnnds ·1 J cash pay-offs to the ttmon leaders in order to permit the manufacturers to sub­
and thousands of individual taxpayers and busmesses who are aVOldlllg andj contruct work to non-union shops in violation of the labor agreements.[1o} 
evading payment of billions of d.ollars annually. 'fheir en'oril and frn.uds g,o;~ Edwurd ::'>1. Shuw, head of a special government task force on organized crime 
undetocted unprosecuted * * * Indeed, the administration of the natians II~ snid, "It seems to be perfectly clear that extortion and'f'hakedowus nrc part of 
fedeml inc~me tax is such that upper income taxpayers and businesses are :1 the pattern of the industry ill the garment dlstrict."[lG] 
encoura,ged to avoid paying tho taxns they owe.. , .. ~ ~he four fur manufacturers have been found guilty, as have fOllr of the f:cven 

Several of the 111.01'e significunt tax evasion cases appear 1!l the AppendIX to the I il U~IO~ Icnders.[17] One of ~he convicted m~umfac.tl!rers was Karl J. Schwartzbaum, 
Iteport. t ~ho IS ~lso. n, former .chmrman of SUllshme Muung Co., operator of the largest 

c. ENVIRONMENTAL O~'FENSES 'I· Sliver mIne Jll the Ul1lted States. 
. ...; The Teamsters Union was the subjcet of limited attention On the part of federnl 

'rhe pt'otcction of ~he en\'il'onmen~ is, or should be, ~l~e SU~Jec~ of.cl'lI~nno.lIa:r i 1 Jaw ~n.force~ent ag~ncies in 1973 nnd 1974. A Na.tional Labor Relations BOllrd 
enfol'cemen!" much lI!{e ~he protectIOn. of t~le competItive ent~Ip~lse. s:rlt~mlice ,! ~dlhlllIStl'MlV~ law Judge declared that for perhnps 15 years, a Chicngo, IllinOis 
the protectlOll frolU mfrmgen:ont of l~bcrtlCs, The use of the ~llm1ll1' t~1t ~ Tea!Dstel's umon 10cnl had resorted. to 1/ sheer rucketeel'lng" in ol'gt\nizing service 
system to enforce laws protectl~lgthe all', wat~r and lund from pOlson::. ~n o. i! 'I i1 stah~n emplo:reei;. The ndministl'utive luw judge, reuching his conclusion in a 
con.taminants underscores the Importrmee whICh these 11atur!l;1 res~ur.c:es hal~U! J. ~.asslve NIJRB investi.gntion, called the union's pructices 1/ flngrunt, egl't'giotls, 
SOCICty as a whole. In 1973 und the first half of 1974, four major Cl'llllmal all \ i \\ldesprcad and corruptIllg" and ordered the union to repay thousands of Chicago­
against polluters took place. . . 0'1 Pdt D 1 I dustrtc~'· n:hc~ worker~ initiation fees, dues, assessments, and health und welfare puyments 

FL.Jt, tho Purex Corporatlon, Ulllversal I ro u~ St e.:'o r. I' ll1 loh Were Illegally coneeted.[1S] . 
Aquatrol Inc" Mark Chemical, Fl?-KeJ? Prod.ucts .and MISSIOn Iilecl]-sl~~P l~ .~ . Five Teamsters union officials were conYicted in LOll Angeles of labor rnck<>teer­
were indicted by a federal grand Jury m qa~lforma on ~harges oX YIO.a ~n~t~\~ ,i Ihg nnd obstruction of justice. The union officialS had used economic pressure und 
fe~eral Insecticidej Fungicid~ und Ro~enttC!de ,Act which. prohibIts III e~ andlf t rCl\ts of 'york stoppages to force ~os Angeles meat pacI,ers to use one loading 
shIpment of 11 product t.hat IS not reglst:red \\lth,.the federal governmen ,J ~nd un~o.admg sCJrvlce to the. exclUSIon of all others. The sentences rnllged from 
bnrs products that !1re mlslabelled, adultmated or. ltllsbranded.[6] . f m\'nl i nO daYH III prIson for two umon agents to 4 years plus 5 years probation for the 

Second, in New York, the owner of a hOll.t rep,!-ll' yard plea~ed guilt~, or If>\:' others.[19] 
and dredging a wetlands !1;rea. of Long l~an? wlth?ut ~ speCIal permt· HOvh1cb ~ And finul~y, a feder~l g!,ard jury, in C~icago, llli~ois returned a 12 count indict­
the first person to be conVICted of New York State s ~ldD.l. Wetl::mds [l."\V' W!I! ~ mont chargillg. seve~ mdlvldual~ mcludmg a speCIal consultant to the fund and 
seeks to protect marsh area.s that are the home ot wlld buds an~ fish

t
· H°LoD! ~ three corporatIOns WIth dcfraudmg the Celltrul State Teamsters' penSion fund of 

fmcd $500.[7] Another case under that act has been brought agamst wo 1 OVer $1.4 million. [201 
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CHAPTER III OFFlCIAL CORRUPTION 

1973 was a year of unequalled revelation and prosecution of official corruption. 
In November of 1973, the National Advisory Commission on Criminol Justice 
Standards and Goals rcported that corruption of public officials "stancIl; as an 
impediment to the task of reducing criminality in America." The Commission 
stated that liThe existence of corruption breeds further crime by providing for 
the citizen a model of official lawlessness that undermines any acceptable rule of 
law." "As long as official curruption exists," the report continue~ "the war agains~ 
crime will be perceived by many as a war of the powerful agamst the l)Owerless, 
'111w and order' will be just 11 hypocritical mUying cry, and 'equal justice under 
law' will be an empty phrase." The Report found that during the eighteen month 
period official corruption was widespread, affecting aUlevcls of government. 

A. POLlCE CORRUPTION , 
In addition to ciefrauding the public, cheating the government and il\egiilly 

destroying competition, corporate criminals have perverted law enforcemenl 
police functions. 

Police corruption is not a new development. The Knapp Commission in New 
York found in 1972 that a "substantial majority" of New York policemen were 
corrupt. In Chicu.go, 18 policemen were sentenced for periods ranging from 18 
months to six years for ex.torting money from bar owners. [1) The defendants were 
among 57 policemen. indicted in 1973 and the Mayor of Indianapolis, Indiana dis· 
missed the chief and assistant chief of police because of widespread corruption in 
the 1,100 member department. [2] 

A report in March, 1974, by the Pennsylvania Crime Commission revealed how 
lefTimitate businesses start pOlicemen on the road to corruption and destroy the 
co~nmunity effectiven.ess of police. The Crime Commission's Report concluded 
that police corruption in Philadelphia is "ongoing, widespread, systematic and 
occurring at all levels of the police department." Specifically, it found-

a broad spectrum of businesses, large and small, making illegal direct pay· 
ments to the police; they included banks, insurance companies, automobile 
dealers, restauran.ts, supormarkets, jewelers, construction companies, vendo.lS, 
country clubs and moving companies. Businesses wer~ found paying pohee 
officers in everyone of the twenty-two police districts. (31 

Payments to the police were categorized as: 
(a) payments made for clearly improper acts of pOlicemen, including on-duty 

policemen acting as private guards and police officials providing confidentiil 
criminal reoords. and intelligence information to private citizens. 

(b) payments for services rendered during the coUrse of duty such us extra 
proteotion or police escort services. 

(c) gifts or payments made to inour "good will"; and 
(d) payments by businesses in response to extortion demands by policemen 

or as brides to overlook traffic, building code or other violations. 
The Commission claimed that over 900 policemen were involved in Rome forlll 

of corruption. One former police officer estimated that during 05 % to 70% of 
the nareotie~ arrests in Philadelphia, part of the drugs seized were no" turned 
in as evidence but were kept to be used for planting evidence against other d~ 
fendant.>:; to pn,y addicted informers or for sales 01' personal use. More than 200 
officers ;eceived eUflh payments from businesses. One firm paid policemen OW! 
$23,000 annually. Gino's Inc., [1 fast food chain, provided officers with $70,O~~ 
in fret' food. Gino's al.,>o paid police officers over $89,000 during 1972 and thcfml 
hulf of 1973 to have n. unifornied officer stationed in 15 of the company's outle~ 
eight hours u. dllY and seven dn,ys a weok. 

Whilc One compllny official noted that the police service was "cheap ~~ th~ 
price," i;11e Crime Commission reported that such service depl'ived the citizen; 
Df Philadelphia the services of pOlicemen whom the t{\xpn,yers werc unnually 
paying $204,000 in salaries. The Commhll;1ion's report said-

the payments ~y Gino's Inc. to P~iladelpl:iu. l)ol~oe w~l'e th<: llwgestTuhnd 
most systematlC found at any Plllladelpllla buslUess mV()shg.o.tc~.. e~ 
represent [l. particul!1rly outrageous example of pOlice officers mdiVldulIrllj 
contracting out extra police services to private persons in exchange O! 

N~~g~ge~hat a variety of other compnnies 'Were ulso bribing the police, the 
Crime Commission charged that Philadelphia's police services (taTe open {~l 
bidding and the proceeds of the bidding go into the pockets of polico office!!. 
not the city tl'easury."[4] 
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D. STATE AND LOCAL GOVBRNMENT CORRUPTION 

While the prevalence of official corruption was becoming jpcreasingly apparent 
in Pennsylvania, one ofits nCighbors, New Jersey, was being complC'telJ~ inundated 
by official crime. Because of the state's appalling political corruption in 1973, its 
U.S. at~orney, Harold St~rn, compi~ed one of the nation's most impressive records 
of fightll1g white-collar crime. Headmg the roster of Stern's successful prosecutions 
were: 

(1) John A. Kervick, former New Jersey State Treasurer, who WIlf; convicted 
of extortion and bribery to fix a highway coutract in return for a $27,000 ldckbaok 
to the Democratic Party.[5] 

(2) Peter Moraitcs, foriller Speaker of the State Assembly who received 10 
months in prison for viola:ting banking laws. 

(3) Hugh Addonizio, mayor of Newak, was imprisoncd 10 years for con­
spiracy" and extortion.[6] 

(4) Paul Sherwin, former Sec:t'tary of State was sentenced to 1 to 3 years 
in jail for demanding a $10,000 political kickback to the Republicatl State Finance 
Committee in return for attempting to fix a state highwllY contract.[7] 

(5) Louis M. Turco, prel)ident of the Newark City Oouncil who was indicted 
on 10 charges of mnil fraud and four of income tax evasion. The. indictment alleged 
that Turco, a lawyer, defrauded nine clients out of money in accident case. settle­
ments and that ho sent false medical reports to five insurnnce companies. Turco 
lIns sentenced to 10 years in jail.[8] 

(6) William H. Preis, vice-president of Grand Union Corporation pleaded gumy 
to perjury in connection with nn alleged fraud in tho fimmcing of Governor 
Cahill's 1909 clLmpaign.[OJ 

(7) Two former mayors of Atlantic City, New J:!rsey and four other former high 
{Ifficinls were convicted of receiving kickbacks and were sentenced to prison terms 
ranging from 2~~ years to 6 years.(10) 

(8) Nelson G. Gross wus indicted on charges relating to 1909 Republican gu­
bernatorial oampaign ill New Jersey. He was charged with instigating perjury, 
obstructing justice, and conspiring to have campaign contributors write off their 
.donntions as business expenses. A federal jury conviated him in March. Gross 
was former chairman of the New Jersey RepUblican PUrty and former top Stn,te 
Department Narcotics Advisor in the Nixon Administration. He WIlS found guilty 
-on all counts [111 . 

(9) Ferdinand A. Heinize, Republican Mayor of Little Ferry, New Jersey, from 
}969 to 10Yl w~s convicted of n~isconduct and extortion from building contractors 
lU connectlOn With the eonstructlOn of an apartment complex. 

The New Jersey and Pennsylvania modelf; of office corruption were repeated 
thr?ughout the country during 1972 and the first half o( 1973. It began to allpcar 
us If COl'l'Uptioll-mther than service--was the sine qua non of government. Br 
September, U>73, Olle yeal' after his appointment as ·New York City's flpecial 
llros~cuter for corruption in the crimil1l~l-jmtice RYRtem, Maurice J. Nadjari, had 
obtuilled the indictments of 35 pertsons. This included one judge, one district 
tlttorn('y, the chairman of the city's tax cOlllmission, right p()lice sergeants, two 
detectives, and eight police officerI';. Nadjari ha.d l'eceiv('d 2,262 allegations of 
~orru]Jtion, had begun 341 investigntions on his own initiative, und had referrcd 
v28 Cllses to the City's five diRtrict attorneys. [l2] 

,Oil? of Nadjuri's cnses WllH that brought agnim;t Thci1l1as .r. lvInckdl, fOl'l1l(,l' 
DIstrlCt Attorney for Quel'lll-i, New York. :lIInckell waf; indicted for obstructiug the 
proseoution of It $4 million g('t-rich-quiok soheme in which many 111t'll1bel's of his 
~wn staff had invested money. The !'lcheme wus It so-called Ponzi scheme in which 
ll\~estors are promised a high interest l'nte on thrir money. The early investnl'1'l ure 
pmd off WIth the money brought in by lQ,ter investors. As word sprC'ads of the 
monoy to be made, more and more investOl'il oITer their money to the op('l'ator of 
the s~hcmo. When the operator accmnulates enough money to satisfv his greed, 
be skips town. :Mackell's oa;!e wall sibtuificunt becausc Mackt'llHke [iny District 

tAttol'ney, Was un extremely powerful offiainl, whose decisions to prosecute or not 
o prusccute a euse me unreviewed by any person or agency. 
Tl\'o of l\1ackell's$taff members were indicted for failing to report about $352,000 

on their income tax that they had furtively earned from the illegal scheme.[13] Tho 
~pcrutor of the scheme wus a Joseph Ferdinando. He received about $4 million 
rom about 400 people, including 16 members of Mackell's staff and 38 polico 

Officers. MaokeU assigned his son-in~law to the case, knowing that his son-in-Jaw 
~t~as.~n investor in Ferdinando's scheme.(14) At the trial, one victim of the fraud 
estJhed that she invested $17,000 because, "* * .. if all those pig people had 

lUoU()y invested, it must be legal * * *" She lost $14
1
000. 
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In summation of the iYlaekell case, Nadjari told the jury, "The most dangeroUS II 
men are not bad mell, It is those with just enough good in them to appeal to OUr U 
!:lemie of charity and just enough evil to deceive us-of who!ll we must be the: most ~I 
alert." [15) The former D.A. was. convicted. of. c:bstructmg the prosecutIOn or \.1 
Ferdinando and was sentenced to SIX months.m J~I1.[l(i).. ., :;. 

The corruption of law enforceme~lt and leglslatlVe o,mclUls.IS th? mdls~:nsaple;,l 
lever that prlCs open t!le door for white cOllf:\r al1~ orgamzed cfll:le; .~~~cl;. corrupllon ~ l 
provides tho b1ackmml that eUiles the eontllluatlOn of such actIVItIeS, It alters the;;! 
role of the public official from that of a dutiful officer sworn to uphold t~e laws and i r 
protect the populace to that of an accomplice :vho willfullr M.d consclOuslr co~. i 1 
spi.res to evade and transgrcsl;i the very ItLwS whICh he ha.8 Clther helped en~ct orH .'.: t 
mandated to enforce. If our laws are to be trcated as legitimate by thc pubhc~ then" 
fir"t they must he treated with integrity by those pledged to enforce them. if the J 
government itself vi.olates the. lc\,\ys, ~hen ,ve no longer have a government, but h 
illegality masqueradll1g Uil an mstltutlOn. " I 

, 
C. :FEDEllAL HOUSING ADMINISTllATION SCANDALS ( 

While the taint of scandal was infecting elected and !tPPoiI?ted officials aero:.! ~ 
the country, OI;e.feder.al agencr was especially hard-h.it b:: the dlf;eas~-the ~edcral,: I 
Housing AdmmlstratlOn. ASSIstant Att.orn~y Genela~ l~enry ~eteJson. smd t~nt i! 
more than 750 criminal eases w~re pendm.g m M~y 19(~ myolvllll; fedeml ~o?smg ; 
fraud. Ju!:'tice Department clmms that It was mvestJgatl~g Fl~~ ,frauds m 20 i . 
cities at the beginning of 197~ whi9h made th.e 1?epa,rtment s actIVItIes one of the} f 
biggest white-collar prosecutIOns III the natIOn s lustory .. B~T the ~nd of 1M, d 
there w('re 180 indictments,. involving 317 perso~s engaged 1U 1llner-clt~ progrnnll i l' 
of the Department of IIousmg and Urban Development, and 119 COllvlctlOns.[17j ; 

According to ,Villiam Chapman of the Washington Post- .. .. 'jf. 
It is a classic national case of white collar entrepreneurs reapmg IIIICI\ ;. 

profits from a' government program design~~ t9 help the poor. get ~ecenl l i 
housing. Subsidies aimed at low mcome fnnuhes m the slums wele ha:\~ted d 
instead by brokers, speculators, lenders and government employee;;. 'Iux· q 
payers are picking up n lot of the losses. Two government funds created to 'i i 
back up the program will be $1.5 billion in the red as a result next yenr.llSj Oil 
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homc with a ease of liquor. But eventually federal investigators discov('red the 
scheme. Boyle was imprisoned for a year; Hughes wus fined; und Bloom, who 
had cooperated with federal prosecutors, went to prison for two yeurs. 

Other FHA officials in the Philadelphia area were tainted by other scandal..;. 
The Philadelphia area's top official, Thomas J. Gallagher Jr., was jailed for 
inoome tax charges that evolved from bribes that he had l'eceiv('d. Seventeen real 
estate dealers were convicted or had pleaded guilt.y by the end of 1973. And 
a large gove1'llment approved mortgage firm was fined $160,000 for making 
falso statements to the FI-IA.[20] 

D. SMALL BUSINESS ADMINISTllATION 

Another federal agency severely hit by white collar 'crime during 11)73 and the 
first half of 1974 was the Small Business Administration. In November 1973, 
tho House of Representatives' Subcommittee on Small BllSines:l suddenly an­
nounced that a bill relating to the SBA would not be seriously considered until 
charges of pervasive criminal corruption in the local offices of the 1:iBA werD 
clarified .. Theso chargcs included ldckbacks (Uld underworld infi.ltration. 

T11e Subcommittee's chief investigator, Curtis Prins, 'told the Subcommittee 
that scandals had infectrd at least 22 of the SBA's offices. These included offic('i! 
in such major cities as New York, Philadelphia, Boston, Baltimore, MilwaUkee, 
DaUa~ Denver, Los Angeles, Atlanta, Chicago, Wa..'lhington, Kan~!ls City, 
New vrleans, Miami, San Diego, Cleveland and llichmond.[21) 

Prins claimed that during his investigation, the White House had interfered 
on behalf of Bennie :McRae, the owner of a Virginia construction company, 
a former defensive halfback for the Chicago Beurs and the New York Giants, 
and co-chairman in 1968 and 1972 of Athletes for Nixon. Prinfl asserted thnt he 
had "evidence of White House pressure to facilitate lonns und to COVOl' up our 
investigation."[22] 

And the former regional director in Philadclphia of the SBA, Rus~en Hamilton, 
accused Anthony Stncio, SBA'!) deputy administrator, of howing to political in­
fluences when approving a $330,000 loan to Photo l\iugnetic f4ystel11s, Inc., of 
Bethesda, Maryland, which is par·ny owned by William Rent:'!chler. RentHehler, 
an unsuccessful candidate for the GOP Senate nomination in Illinois, directed 
Riohard Nixon's presidential campaign in tninois in 1968 and 1972, and waH It 
special advisor to the President, on the National Voluntary Action Program. 

Though the loan to Photo Magnetic Systems had origllllllly becn rejected by 
the SBA.'s Washington lending office, Stacio personally approvcd it. 'rhe firm 
has sinco defaulted on the loan and left the SBA with a $287,000 1()~8.[23) 

In most of tho FHA cases, a real estate speculator would buy a homo and ( ! 
perform cosmetic changes to hide its run dO)VIl naturo. An FHA employee would ~ I 
be bribed to inflate the value of the house. The house would then be sold at the; I 
exorbitant price to a low income purchaser who would make a down payment and ;: I 
have PHA insure the mortgage. After n while the l:un down, shoddyfnahturlc,oh! 1 j E. IMMIGllATION ANL' NATUllALIZATION SBllVICB 
the house would become apparent. The cost of repillrs and the cost 0 t 0 IIg H 
mortgage payments would ClLtlRe the tenant to default on the mortga~e l1;ud often; I In May of 1973, the Department of Justice announced that it had allla~Hed 
abandon the property. Therenl est ute specnla~or take~ a hefty profit. 'Ihe ~tIhiA n 'evidence of widespread corruption in one of its own branches-the Ilnmigratioll 
elll.ployee takes the bribe. But the purchaser IS left. wIthout n home and WI : ~!r and Nuturnl.iza. tion Service in the Southwest Region. Charge~ have been brought 
crodit rating in shamblei5. The Depart~ent of Housmg and Urban Developmen, T against 11 persons including seven immigration officers. The Departm('ut of 
is left with acquiring the l?l'operty, paymg off ~he mortgage aJ?-d then l~U1~aglhg ;'I' J~stice's illvestig~tio~l found tha~ immigration officers. were engaged in smuggling 
the foreclosed property. SIX years ago I~UD dId .not o~vn a smgle house III t e:, aliell.s and nareotlCs mto the Ul1lted States, were seUmg documenls neccs~tlr;v to 
Phi!adelphin. area .. Today it OW11S 4,176 sm&le family resIdences and 10 apnrtmcnl"I ~ntel' the country, were allow!ng alions }nto the pnit,cd State!) tempornriIy for 
proJects. In DetrOIt, H UD has had to acqUIre ovel,' 15,000 homes. l' ill} '. Illegal nurposes and were phySICally abusmg some llnmlgmnt8.[24) 

One FHA euse involved tho deputy director of FHA's Philadelp ua 0 ~: ~t . 
John B. Boyle and an area management broker for the FHA, Leo Bloom. Bloom. , F. CAMPAIGN CON'l'nIBUTIONS 
job entailed receiving n fee for .managing a. property wher:eve~' its mortgage Will ~ 
foreclosed bv the FHA armngmg for repUlrs, and preparmg It for the eventunl (, White coFar erime in business and govornment is facilitated and abetted by 
sule. Bloom'soon discoJ~red that the job had c .. on.siclerable frin&e benefits. Repair 11 lenient and .~orrupt publie officials, by those whose contempt for th(' law is ex­
contraetors, eager for hIS patronage, began laekmg back to lum as mueh as 1J ;'j needed only by their contempt for society. White collar crime und political crime 
percent of their profits. As the FHA aequired more property that he mnnagcu,~! nre symbiotic: both are equally eOl'l'upt; both are equally self-serving. But for 
Bloom's kickbacks rOse to $40,000 and $50,000 annually. ,.:.1 white collar erime to exist and survive in the busin('ss world, political posltions 

In 1970 Bloom had a meeting with Boyle, who had beeome awure of Bloom. ,:1 must be held by those who are willing to allow laws to be bent, broken and muti­
extracurri~ular activities. But Boyle did not intend to end Bloom's profitable '.:Ilated, So, some of the illegal profits often are reinvested by the white collar 
sideline. In:;tead, he asked for his share of Bloom's kickbacks. As Bloom lata~. criminal as campaign contributions to help persuade the politician to wink or 
said at trial in fed('ral court- "'I simply ignore the illegalitit-:s. 

Mr. Boyle suid that he Was under the impre~sion that I had an arrang~ ~ The term "Watergate" has become synonymous with political corruption and 
ment with variops contractors that were doing FHA work and that he would :.:1 the abrogation of campaign finance laws. The financing of President Nixon's 
like to have n pIece of the eake.[lg) :, $50 million 1972 r0-election campaign involved a llumber of questionable trans-

Boyle received It one year prison sentenee. ,I nctions. For instance, the presidcnt of Equity Funding~ Stanley Goldblum, 
Another FHA official, Michael J. Hughes, ehief of the property manngemcn':C1 donated $30,000 worth of fraudulently inflated stock to the ,t'rcsidcnt's campaign. 

section, also joined the conspiring duo. For about three y~nrs, both he and B~{\e ~.:I 
received $100 a week from Bloom, who also sent one of hIS employees to Boy C!:! 

it 
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. . ,. II Stans were also charged with committing perjury .before the grand jury. The in. 
[25] William Penn Patrick wh~s~ Holiday i'ving,IC S p~'r~mld sales rS~hemcs ha\'e J / dictment implied that G. Bradford q~ol~, the Ch~lrman of the SBC, had, as gen-
been investigated by the SecurltlCs Exchange Co~mls~!On and b:} tJ:1e states of \ f nl counsel deleted from the SEC's .elvil complmnt references to Vesco cash can. 
Wisconsin, California, Illinois gave Nixon $~O,OQO m 1968 an pd. $~~OO ,1l11.072'[~Qll I!, ~~ibution. Aftcr a. lengthy trial in New York, Mitchell and Stans were acquitted, 

Perha.ps the mos~ notorious ?f the contnbutlOns to the leSI el!t s. ?ampaJgn t [291 . • • .. • 
ea.me from internatIOnal finanCier Robe,rt L. Vesco, ,who has b~en 1l1d~cted by a .i! During thcse past several years, Vesco has been 1l1vestmg heaVily m Costa RICa, 
fedeml grand jury for his involvement lIi what PJ:1I~IP A. Loomis" an ~E~ CO~;i IllS well as living there since the original SEC. c~vil suit. His investments include $60 
missioner called "* '" * one of the largest securttIes fmuds evel pmpetmted, I i 'Ilion of lOS fund money and a $2.2 111111lOn loan to a company founded by 
In Nove~lber, 1~7~, a .two-y:ear SEC investigation. was co.ncl~ded when. the SEC: i r:esident Figueres.of Costl!' Rica, In JUly 1973 V~s~o had Presiclep.~ F!guerC'~ o~ci­
filed a massive CIvil smt agamst Vesco and 40 of 1118 assoCla~e~ thavt charges them ?Il aUy protest to PreSident Nixon that adverse pubholty about the ShC IllvC'RbgatlOn 
with looting lOS, Ltd" a European mu~ual fund, of ~2.24 mll~ob' 17)°So Lllegedly {,I ;night jeopardize tho small Central American republic's reputation as "a showpiC'ce 
directed the looting by selling blue-chip u:.S. securities. hoi y , td, and; of deroocmtic. develol?ment." The SEC also revealed that the ~ew York ban,k a~. 
transfening the proceeds to obscure, unmarketable, forClgn corporatIOns that he ;! count of PreSident Flgueres swclled by $325,000 from Vesco-lmkC'd compames 111 
purportedly dominated. The proceeds wer.e then used f.or the pem~na~ ~so of~· tho Bahamas and Costa Rica, and by $255,000 from the Bahamas Commonwealth 
Vesco and the other defendants, C~arged 111 the comJ?lamt ~vere ?1 mdlVlduah :; 1 Bank, described by tJ1e SEC as a eondui.t for Vesc? lo.oted lOS L~? funds. [30] 
and 21 companies banks and funds III the U.S. and !tb~oad. -<hese lIlcluded three (I The Nixon campatgn's finance commlttce was IlldlCted for fatlmg to report tho 
membcrs, of a pr~minent Wa~l Street law fi~'m--:WJlkle, l:~rr .~~ Gallagh.er, The ~.l Vesco gift, In June, it was cO!lvicted f?r faiJin~ to report the contribution and fined 
trio-2 partners and an assoCiate-tllent thClr sInUs to faClh~~~ll1g a~d. execl;lting f 1$3,000-15 % of ~he amount Illvolv?d m the crime,. . 
defendant Vesco's scheme to mulct the (lOS mutual) funds, aCCOldll1r

g t? the, An outsider director of InternatIOnal Controls CorporatIOn sued Vesco 111 .Tune, 
complaint. Other defendants included James Roosevelt, son of the late )resldent ( ! 1973 for a corpomtion check of ~25,000 that funde~ five $5,000 gifts to the .N.i~()n 
Franklin D. Roosevelt and another lawyer.. .. ~! 1968 campaign. If proved, thIS charge would vlOlato federal law prolullltmg 

Part of the millions that Robert Vesco IS a.ccused of dlvertll?g was ~race~ to ;1 corporatc donations to candidates for fedcral offense. [31] 
Richard C. Pistell, former chairman of General Host CorporatIOn, a dlvcrslfied ~I In Junc, 1973 Vesco, in addition to being under extradition proceedings, was 
food-products concel·n. General Host and Pisten were sued. by the SEC aften ct. r indicted again for using interstate and foreign communications facilities in an 
3·year investigation for fraud in an elab.orate scheme to acqmre control of Armour; 1 attempted fraud to finance the $250,000 in gi~ts. [~2l Vesco has thus far successfully 
Company, a,meat packel". [27] That smt was settled by a consent decree entered H defeated any attempt by the U.S. to extradite IUlll from the Baha.mas. . 
into in December 1973. . . i'l· Violations of compaign finance laws do not occur in a vaCUUlll. They are m. 

Vcseo's arrangement with one of the eompullIes mvolved demonstl:ates hOl\" ; tended to benefit the donor to secure from him a coveted government position, a 
corporate officers are unaccountable to the governmen.t. Vesco was preSIdent. a.nd i profitable government contract or negligible enforcement of certain laws that 
Chief Executive of International Controls CorporatIOn. lIe left that POSltion·~ f pertain ~o his activitiE's. Campaign con tribu~i0J.1laws arc ~iolated to insu~e tlu!'t 
and became a consultant to the company a~ the same $120,OqO sa.larr he llad '.·.1 private mtE'rests are heard above the pubhc mterest to msure that socIety IS 
received as president. His expense account. mcluded u~e of prIVate alrc~aft fa (I suhservient to the privileged individual. 
Boeing 707) and automobile, office facilities, entertamment .and .10d/5lllg 01 i I When the former Yice-Pre.sident o!, the United S~ates, Spiro A~ew pleaded 
"standards of comfort not less th.an the stulldards of comfort. 111all1t~med ,pr d nolo. contC'ndere (whICh the Judge said was th~ eqm vale?t to a guilty pl~a). to 
Vesco in his personal life." l\;fost Importuntly, Vesco wus al~o mde111ll1,fied "to 'i! evIlS Ion of federal income ta.xes of mone~ reccIVed as Inckbacks from hUI~dll1g 
the extcnt permitted by a.pp~ICable law, so I~ng as he acte.d 111 good fl!'lth ,"th:j eont~actors in Maryland, the !'lew york Tm!.('~ :;.nd Wall Street !ournalyubhshed 
respect to the compa.ny and 111 a munner he le!tsona?ly beh~\Ved .to be m or nol ;!detmled reports on the rela.tlOnshlp of pohtlClll,ns to consultmg engmeers and 
opposed to the best interests of the compa.ny./1 The mdeml1lfica.tlO~ h?l.d::; v,~StO } lhighway contractors. The Times article in August, 1073, reported that a surVt'y 
harmless "against any losscs,cln:ims, damages, ~nes, expense or habllrwE J ,; I of Florida, Texas, California, Illinois, Massachusetts and Now J el'Scy-
also applicd to positions he held mother compames at the request of tLlO oar

d
:! showed that in four of them, contractors and consultunts were expectC'd to 

of Directors of International Controls. The accounta.nts for the firm were ybrnn, , I help pay a major share of campaign costs. This pmctice has lC'd to such 
Ross Brothers and Montgomery which resigned the account a few weeks befor: ; \ things in recent years as a candidate in IllinoiS reportedly being off('red 
the SEC filed its suit. Three members of Lybrand, Ross Brothers and Mon~gome1') :! $250000 in return for contractors being allowed to name the hcad of the 
wore cOllvictcd in 1968 of, qistributing fals~ financial stateme~t~ and mml frnu~, 11, stat~ department of transportat!on and dona~ions .from consultant::; nnd 
They were given unconditioned pardons III 197? by the PreSident. Rcname, d contract.ors to help a former Florida. Governor hve'''m style". Of the state::! 
Cooper & Lybrand, the firm audited President NIxon's ~an Clemente real est~te (! survoyed, only Texas and California seemed free of taint, [33] 
transactions in 1973. The SEC has ~hallCl:ged ~nternatlOna.l Control's finanCIal it. tjo,t surprisingly, New JCI'sey led the Times' list of corrupt states',Among the 
l'cports for 1970, 1071 and 1972 as bemg mlsieadlllg.. .' ~llOdlVJdu111s cited was ~{obert J. Burkhardt, a former N~'y Jersey Secretary of 

Harry Sears a director and member of the Board of Directors of Internd~ttontal'lState, who pleaded gUIlty to a. Pederal charge of conspll'1ng to extort $30,000 
Controls was ~ former majority leader of the New Jersey Sta.te Senl!'te, a I~ec ~r :, from J, Rich Steers Inc., aNew York construction company. 
of the New .Jersey Bell 'rolepholle Company and dIrector of Presldenct N'xons~! None of the numerous heads of corporations convicted for violating fcdeml 
New Jersey re-election eampai~n. (Sears was ~n the board o~ BahaJ.11!ts. o~nmon; 'ncnmp~ign laws has received a single day: in prison or a fine exceeding $1,000. 
wel1lth Bank of Nassau wInch IS a defendant III the SEC ~mt and IS PlOm)IllSentil ,tlAnd Virtually every Illegal corporn.te contl'lbutlOn has been returned to the eorpo. 
involved in transactions that allegedly defrauded the lOS !Jlutual funds. ears.: ration that offered it. , 
deposition to the SEC revealed tha~ he had beer: the c?ndmt or .0. s,ccret $200tQOO ~: •. The P?litieal arms of the dairy cooperatives. had especially notorious roles III 
contribution from Vesco to Maunce Stans for PreSIdent NIxon s RCe-cI~tc Ion ~Ithe polItICal scandals that have swept the natIOn between 1971 and June 1974. 
campaign. The $200000 was returned to Vesco a month after th.e SE SUI w~ pn 1971 and 1972, the milk lobby contributed $422,500 to the Nixon re-election 
instituted. Sears alsd persuaded former Attorney General Jolm ~'Iltchen too obtuiJl ,]coll1mittee. Shortly nfter these contributions, the Department of Agriculture 
Vesco's release from Geneva, Switzerland in December. 1971. 'Ih.e $200, 00 con· JjrGVersed its policy and raised milk price supports. . 
tribution was delivered aftcr April 7, the date after whICh report!ng )Vas r:'anda.~. David Parr, a. leader of the milk lobby and a former special c~unsel to Assoqlfi' 
tory under a new federal law. Maurice Stans. Sald ~hat the contribution was ~Ol;;.!ted Milk. Produc.ers (A,lVI.P.I.), was indicted by a Federal granq Jury. for funlle!mg 
reported because "the money was constructIVely m the hands of the ca.mplllgn ;:IS22,000 111 corporate funds to Hubert Humphrey's 1968 preSIdential campaign. 
committee even though it wasn't actually delivered." [28] \ The funds were la.undered through the Arkansas Elcctrio Cooperatives Inc. and 

In March 1972 the IRS fil?d a $83,698 lien against Ve~co's perSO?alll~s~~:OJ ~ thro~gh two employees of Milk Producers Inc. The Electric Cooperatives Inc. 
j)o.yment oi his 1972 federal mcome tax. In May, a specta~ grand ~Jury l~ Ie c ~,.and I~ general manager were ench fined $2,500 nnd placed on three years 
John N. Mitchell, former U.S. Attorney General, Maurice H. Stans, or~;~! probatlOn,[34] 
Secretary of Commerce, Harry L. Sears and Robert Vesco on ~6 c.ounts .of conspl d

l aoy to defraud the United States and conspiracy to obstruct JustICe. Mitchell un H 
~t 
d 
~1 

'I 
~ .... ------------------------



7922 

Another alleged accomplice in the AMPI scandal is Attorney Jake Jacobsen 
who represented the organization when it made its eontroversial donation whici 
supposedly revorsed the Nixon Administration's policy on milk Supports, In 
early February, 1974, Jacobsen, who was a White House aide to President Lyndon 
Johnson, was indicted for allegedly lying to a federal grand jury and mi~npplYln! 
funds of the First Savings and Loan Association of San Angelo, Texas.[3;)) 

CHAP').'ER IV CONSUMER FRAUDS 

Some of the more common and prevalent white-collar crimes involve frnu~ 
against the consumer. These take a variety of forms and schemes, of which tm 
more commonly publicized include: fraudulent advertising, home improvcmcc' 
and repair, charitable solicitations, television, appliance tj,nd auto repair, install: 
ment sales contracts, b!~it and switch retail sales tactics, unordered merchandL'I, 
food freezer and furniture plans, magazine, book and encyclopedia subscription; 
used automobile sales, correspondence schools, dance studiOS, computer datiD~ 
medical devices, and wcight reducing plans. 

A. ENERGY 

Mo.ny such fraud!,; are perJ~etrated in response to sudden changeR in the aCOIlOlnT 
or in public taste. Those who commit them are able to take advantage o( t~ 
victim's naivete or of a desperution to extricate oneself fr()m an untenn.ble ('I 
uncomfortablo economic situation. 'rhe alleged energy crisis produced its own gem, 
of schemes nnd violations of energy-related legislation and ~~overnmental rul1!. 
For instance, when the energy crisis was at its height in l~ew JC'rsC'y, ofliciJ!i 
announced tho.t thoy could do what federal officials maintained was impossible­
obtain extra gasoline for tho state. ThC'y had been told by two gasoline brokm 
that they could deliver to the Garden State an extra 1.3 million gallons of gasolic: 
each weele[1) 

In December, 1973, and January, H)74, the Internal Revenue SC'rviee Spil 
checked 58,422 s('rvice stations and fuel dC'alers around the no.t.ion. It discover~ 
that 14,494---l'.lmoRt 2,i%-had violated price controls on fuel. John Sawhill, 
then assistant head of the Federal Energy Office, estimated that such pracUti', 
may have cost the American consumer up to $100 million during the wintor cnClgJ 
crisis, He aclded that by April, 1974, refunds from pricing ('rrors on violntions h~j 
totalled $14.2 million in either lowered prices or outright refunds to indh'idlill 
conRumcrs.[2) 

More traditional conSUmer fro.ucls usually involve swindles and con game; 
Among some of th(' more profitahle consumer frauds during 1973 and the fi~1 
half of 1974 were a home improvement fmud and incompetent work by ulllicemid 
plumbers itl New York City, numerous muil fmuds in Newnrk, Now Jcrs~y,nt: 
Glenn Turner's rcmarimhly succef;sful pyramid-selling scheme. 

D. H01m IMPROVEMENT 

In New York City, twelve persons, including the principal officers of cigh: 
home improvement companies, were indicted in March 19'1'1, on 21S countsf! 
grand larceny, forgery, and fraud stemming from charges that they hoodwink(/ 
ownC'r:> of more than $110,000 in 1973 through shoddy or imcomplete work. Oner! 
the charges spccifiC'd that the defendo.nts fraudulently and without the knowled~ 
of h0111e own (;,I'S, obtained mortgages on the property in excess of 1',he 1\1llOU~: 
involved in the repair or improvement. They also used a bait-and-switch tnctli 
by advertising their I:lel'vices at ,1. low price, but pressured the propert.y oWJ1crini, 
1110re expensive work. The New York J)ppartment of CommlllC'r Affairs snidlbl 
schemes were "symptomatic of a city-wide problem that costs ConSUlllerS miJIio~ 
of dollars each year." The State o.ttorney general's office recoVt'red $586,OOOU 
other actions against home r(:?air companies.(3) 

C. UNLICENSED PLUMBING 

In April 19N, 70 person:;; in New York City were iniured in a gas explosion tlui 
was caused by the work of an unlicensed plumbel' on a. watel' tank. New YON 
MaJ'"or Abe Beame alerted prosecuters, to "possibi<> violations of the law," b~ 
the New York Times editorialized that-

if any conviction results it will be a mre case .... In recont monthsi iil 
the first time, the 'city has set up machinC'ry to prosecute unlicensed plumoe~ 
But it conceded that it is powerless to uncover more than a. handful of ther 
and is not convinced it should try. 

'. 
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" New Yo:kers spend $25 to $4:0 million ~ year on work by unlicended plumber:,. 
!,OlllO, possIbly a good deal, of :mch work 1S ~hoddy. In some cases it i~ di8aRtl'ous 
In 1070, an.othcr gas explosion in u Chinese rostaW'ant opposite New ~York~~ 
City Hall klllc~ 11 persons; The State Supreme Court determined that un un~ 
liccnsc~ plumbmg firm had mcompetently inRtnlled gus piping in the reHtuurant. 
Accordu~g to I-~erbert G~'eenber~, a member of the p!umbers license board and a 
partner 11l a large Bron .. \: plumbrng firm, ":\n electrician cnn start a fire but if '\ 
plumber screws up he can poi~on Il. whole city. All it tnke.~ is a crossed con{\ection-': 
.olVllge and fresh water-to give (L whole city typhoid." [4) 

C. MAIL E'RAUDS 

Across .the river fro~ll ~C'w Yor~, Newark, New Jersey was called the "mail 
(mud capital o! the natIOn r by th~ director of tho Newark Botter Business Bureau 
Robert R.uff; fhe New York TUlles reported that- ' 

Tlu~ cIty. (N ewal'k) .h~\S becollle a center for mail frauds in which the unwary 
nrc bemg bIlked of mllllOml n year through udvertisements promoting work­
~t-I~ome scheNles, wei gilt-reduction gimmicks, substances pr'omising prolonged 

. !md~groo~ll strength, ~nd sC'xual stamina and miracle cures for illne8Ro~. 
IV hlle chscussmg the opentbons of the work-at-home scheme~, Ruff noted that­

. They ~rey la~'geIY 011 the C'lcl~rly and the poor who of ton live 011 fixed 
I?co:nes and fO! whom the seemmg small dollar amounts involved may be 
siguificant. ~\ hlle the ~.ollnl' .~I~01fnt>l of the victim may be relatively small, 
the total take of the sw mdlel" I"n t. In one case sevell people who were con-
nected ... made Inure than $13 milliou.[,j) , 

E. PYRA~lID SJo:I,LDIG SClu;~ms 

, qllC\of t~e ~nost wid~IT l)llr~u~d ::;~heml's !n the lIation is Glenn Tllrn(;'r's pyramid 
~elhllg operatIOlI. In tlu::; plan, distributor rights and products are sold to a progl'l'''­
sively grcatl'r n~lmb('r of dC!lll'rs. Profits al'c mnde by ;;elling the (lisl1'ibutorship8~ 
1I~1 through,se~lm¥ tl~C' products. Mnrkets bC'co!llc qnickly saturated with dealcl's 
lllthout bUJ el'::;. 'lhose at t,he top of the pyramid make a htrO'e amount of mone" 
Those nt the bottom do not. '" oJ • 

.~la~y ~ta~es have pas~ed nllti-p~'ramicl selling}awll an~ a federal lnw again;;t 
Il} Itl.mid s~lJmg has bee~l mtl'odu;t'd by t->e,l1ator W al~er F. Mondale (D-Minil.) .(0] 
~Olll tlalesmell for Da~e to Bo (xreat, It (~ler.n W. 'Iurner enterprisC', wC're gi\,pn 
,ulpcnded sentences 111 December, 1972, nfter pleading guilty in N Itshvill'p 
'Ih'elll1CS~ee, for violating 'l'el111e~Hee's anti~prrmniding la\\'. The prosecut~r Haid 
t tlL he ngreC'd to suspended Hentencp~ because the punishmcnt for-

the ,wrong done .by thC' corpor~tio~ ~houldlL't rest Holely on the ::;houlderH of 
t?e~e PC'r:lous. W hen un op~mtlOll IS taking in thou~ands uf dollar,; nt, a time 

, flo.m people, I feel the l~laXll1lUll1 penalty should bo ~llbRtl\ntially greater than 
l~ IS. rhe company which perpe.tmtes Hll?h. a schel.ne should be subject to tt 

, lme of several thousand dollarll III my opUllon ... 
~h~ 1~I'~Scc:ltor added that the ,corporation could hcwe been prosecntC'd, but that 
It Ilns hmdly worth the effort' because of thc low maximum 1ine.[7] 
. ~~a~chC'~ of Gl~I~n T'!rnel: enterprises haw bC'on legally challenged in 41 Btatps 
:n y~? f~)~ ~ecunt~es vIOla~lOn:l, fraud or !11C'gal pyramiding-chiefly by forlller 
.ub~cl1bcIS \\ho clmm prorll!ses of Hubt\tautml incollle were not fulfilled. 
]) In Mnl 1973, GlC'lln Turner, Attorney F. Lee Bailey, Koscot InterplnnetmT ( re to Be Great, Inc. and Glenn W. Turnor Enterprises were indicted bv',~ 'fh crt:l grand jury in Orlando, Florid:L for nlleged mail fraud and conspirllcy 

c efCl~clants were eharged with devising a scheme to defraud perRonR wh~ 
co~ld I?o mdllced t? purchase lllulti-lev('1 distributorships for the sale of KOHcot 
~~~lUctl()S u?d sel~-lIl~provement courses called Dare to Be Great.[S] The long 
I nl ended 111 a Illlstl'lni 011 lHay 30, 1974 because of (\ hUIlO' jury A lIew trinl has 
JCCn scheduled. "'" , 
s56hc indic,tment chnrged that the defendants claimed distributors could C'urn 
obt'~OO t? $200,000 ~ year, bm cOllcpded that Koscot cosmetics \Vt're difficult to 
nn alII \~l~hou~ comlldt'rable ~el~y; that l(o~co.t would deduet service Chal'p;eH 
ut d pnrttClpatlO~ feos from distrIbutor commiSSIOns Oil retail sules: that distrib­
e~I'il were reql~lrsd to. p~y for salC':> aides snch ml pamphletH and tlult tt high 

P il~n~ag~ of eXlstmg dlstl:lbu~ors of Koscot hnd failed to recoup thier iuvC'stmellts, 
th . () mdlC.tment also n~amtum8 tlmt the defendants trniul'd ditltributol't\ to make 
~l~ Game Imsrel?resellt~\tlOn;~ to otlwrs they wCt'e trying to reoruit. The IR~ has a 
it 'I O,,oOO.c\mm agmnst Turner and nearly SO 000 claimants are tn'iug to o'et 
car y $1 bJ!!ton from him. Tho trinl jury tlcqtiittl'd Turner but in 'Nc{v ygl'k 
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City, he was convicted for contempt of court and for failing to observe the terml i 

of a three-yel1r-old consent order demanding thl1t he cease hi~ pyrnn1id sale­
technique. 'l'hough Turner had bilked 1,604 New Yorkers out of $3.8 million' 
he WIlS fined only $(i5,S50. .' ! 

Although he was sentenced to 109 days in jail, Turner has yet to serve fillY 
time.[9] Without apology, Turner recently I11mounced his candid~('y in FlOrida 
for the Democratic nomin!\tion for U.S. Senate seat, now held by Senator 
Edward Gurney, a Rcpublican.[tO] 
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13 men ••••. __________ ._ .. ____________ ._. ________ • __ Indicted by a Federal grand jury in Tampa, fla., in allege:! plot to counterleit ____ • ____ •• _._. ___ ._ Wall street Journal, Apr. 16, 1973. 
millions of Walt Disney stock and TWA bonds; sevGra! nf the men were also 
involved in attempted sale of stolen ITT, I BM, Westinghouse Electric stock 
and U.S. Treasury notes. Indicted for fraud by wire, interstate transporta' 
fion of counterleit stock and Federal bank fraud. 

1(; persons-9 Americans,7 Europeans._._. _____ ._. ___ Indicted by Federal and State grand juries!n New York for conspiring to cash . ________ . _____ .. ___ Wall Street Journal, July 12. 1973. 
$3.400,000 in sfolen stocks and $14,500,000 in counterfeit corporate bonds. New YorK Times, July 12, 1973. 
Z defendants Were In Federal custody on narcotics and counterfeiting 
charges; another is in Federal prison for part in gin rummy cheating ring 
at the los Angeles Friars Club \0 1961; another is the son o~ a member of 
the British House of lords who is a fugitive in a 1971 stolen securities c~se. 

1 man __ • _______________ .• ______ • ______________ •. ___ Arrested lor possession of nearly $1,700,000 in counterfeit and stolen secu- __ • ___ ._. ___________ New York Times, Wall stteet Journal, 
rilies. Part of the securities were from an $800,000 th~ft from a Hayden July 13, 1973. 
stone Inc. brokerage-house messenger. 

7 persons .• __ .•••• _______ • __ • ___ • ______ . __ . _____ •. __ Indicted in los Angeles by a Federal grand jury for theft of $30,000,000 in .• ____________ . ____ _ 
stolen securities. 

1 man and 1 woman' ______ • ____ • ________________ ,, ____ Arrested for trllng to sell'a million dollar Treasury note which was part Qf a • _____ • __ • __________ New VorkTimes, May 17,1974. 
total at $15,300,000 in Treasury notes stolen Irom the Chase Manhattan 
Bank in December 1973. The man is a former stockbroker, presently an 
investment adviser. 

The head 01 a securities f:rm and 4 employees ______ •.•• Indicted by New York State grand jury on 79 counts of securities fraud, con- __ ._. _____ •• __ .• ____ Wall street Journal, Mar. 28, 1973. 
spiracy, falsification of records, and commercial bribery. 

2 lop of/iters of Bubble Up Gorp. (Oul of 20 defendants, 5 
were acquitted and 15 pleaded nolo contendere or were 
found g~Uty). 

found qui/ty of leading a group of 20 persons in selling $4,000,000 of unregis- 1 to 10 years ___ • ___ Wall street Journal. APr. 2,. 1913. 
tered stock: original group included 7 former stockbrokers of Hornblower, 
Weeks, Hemphill & Noyes, 3 from Weis, Viosin & Co., and 1 from Barth and 
Co. 

President of Swiss Bank, Paravicini Bank, lid. and a reg· Indicted by a Federal grand jury on 4 counts 01 conspiracy and criminal viola" ._ .•• _ •• _____ • __ •• __ Wall StreetJournal, June 8, 1973. 
istered representative of lehman Bros. tion of Feder~l Reserve System's credit reqUirements on securities trades. 

5 men including 3 securities industry executives _________ Indicted by a Federal grand jury for a scheme te manipUlate the stock at .•• _._ .•.•• ___ ._. ___ Wall Street Journal, July 11, 1973. 
Health Evaluation Systems, Inc., in 1970. 1 executive allegedly received' 
$100,000 in bribes. 

Ii men including a lawyer, Z certified public accountants, Indicted by a Federal grand jury for securities Iraud in connection with ... _._. __ •• _ ••• __ ... Wall StreeUournal, Mar. 2, 1973. 
3 businessmen, and 1 corporation. Takara Partners" ltd. 

Miyoshi Yamada, former partner in Takara Partners, Pleaded guiJty to 3 indictments charging conspiracy to violate securities laws_ Z yeaTS ____ ._. _____ Wall streetJoumal, June 27,1973. 
ltd. 

John Galanis. former partnerln Takara, ltd. ____ .... ____ pteaded guilty to conspiring to pay rooneyillegally to buy overvalued sfackand 6 mo. in prison and Wall streetJournal, feb. 5, 1973. 
conspiracy to file a false statement wllh the SEC. He was held responsible 5 years probation. 
for Ihe disappearance of $10,000,000 of investols money. 

Don lOWers, Akron Ohio,lawyer and businessman ••.• _._ Found guilty on 26 counts of violat/on of Ohio securities laws. He wcnt b3nll- 4 consecutive 1 to 5 
rupt in 1972 owing $11,000,000 to 1,400 lenders. prison terms, 

15 persons and a securities firm (among the 15 were 2 Indicted by a Federat grand jUly on 13 cQunts of mail and securities Iraud in 
attorneys). 197) public offering 01 Automated Information Systems, tnc" which caused 

the price of Automated 10 rise from $1 to $5,50. 

Wall Strg~t Journat~ Jan. 23, 1973. 

Waif Street Journal, Sept. 26, 1973. 
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sentence Source 

11 persons, including 5 securities salesmen, a lawyer, and Indicted by feder, t3nd jury on charges of a fraudulent scheme involving ------"------"------ Wall Street Journal, Nov. 30,1973. 
5 businessmen.' stock market manipulation and kickbacks to a SwiSS bank. The scheme is 

estimated to have cost 3 Denver, Colo., mutual funds $9,000,000. 
5 persons including 2 alleged organized crime figures.-"- Indicted by a Federal grand jury in NewarK, N.j., on charges of bilking thou- -.----•• -.---------- New York Times, Oct. 26, 197)!. 

Defendants Description 

" .' _ soods 01 $mall investors in a $1,500,000 slack cnnspiracy involving the 
01itacomp Service Corp. of fort Lee, N.J. Carmine Tramunti, reputed boss of a Mafia family _______ Convicted ot perjury ftr his testimony in a 1972. stack fraud trial of Imperial 5 yr ____ • ________ ·_· NeVI York Times, Mar:1, 1974; Oct. 26,1913; 
Investment Carp. Tramunti is alreadY serving 3 years for refusal to talk to a Jan. 26,1974; May 8,1974. 

. Brooklyn, N.Y. rackets grand jury. Tramunti was sentenced to 15 yrs in 
prison for narcotiCS conspiracy. The original Imperial Investment case reo 
sulted in a conviction in 1971 of RabertT. Carson, who was an aide to Senator 
Hiram L. fang (R.Hawaii) for bribery conspiracy to quash the Imperial in. 
dictment in exchange for $100,000 contribution for President Nixon made to 

, Richard Kleindienst, then deputy Attorney General. 
'John Dioguardi, reputed Malia figure and 13 other persons. Indicted by a Federal grand jury for mail fraud and conspiracy invotving --.-.-----.--.--.--- Wall Street Journal, Apr. 2.5, 1974. 

Baptist Foundation of America, 15 others, and a former 
president of BFA, Rev. T.Sherron Jackson. 

A New York lawyer, 2 financial consulta.nts and a Swiss 
Banker. Partner of PP.at, Marwick, Mitchell & Co., largest U.S. 
accounting firm and 7 other persons. 

At-Your.Service.Leasing Corp. of New Jersey. Dioguardi is currently in 
Federal prison for bankruptcy fraud for 5 yr. At the completion of that sen· 
tence heis to begin serving 9 yr for stGck manipulation. He was acquitted of 
rigging the stock of Imperia{ Investment Ccrp. 4 named co·conspirators are 
certified public accountants. Indicted by Federal grand jury in Los Angeles on 35 counts charging a highly 18 mo __ • ___________ Wall Street Journal,Apr. 18; 1973; Apr. 18, 
sophisticated and intricate international cnnspiracy to defraud the public of 1914. 
more than $4,000,000. The indictment was the result of a 3 yr in"estigation. 
Jackson pleaded guilty to conspiracy to defraud and mail fraud. 

Indicted on charges of conspiring to ~iolate securities and mail fraud laws in . sale ofTrainingWith the Pros, Inc. that resulted in more than $900,000. ______________ •••• __ Wall StreetJournal, Feb. 5,1974. 
Indicted by a Fed&ral grand jury in New York for making false and misleading ______ ._._ ••• _______ Wall Street Journal, Jan. 8, 1914; Jan. 14, 

statements in proxy material of National Student Marketing Carp. whose 1974; Jan. 29, 1974. 
1971 stock market collapse cost investors over $100,000,000. Named as an 
unindicted co.conspirator was the former director of sales promotion of 
American Airlines who Vias indicted in 1973 for participation in a bribery 

,- . , and kickback scheme. . .' 
2. stockbrokers and a laVlyeL ______________ • __________ Indicted for stock fraud and manipulation in the sale of Frigitemp Corp. ----.-----•• --.----- Watt Street Journa!, Jan. 11, 1974. 

stock in 1969 and 1910 bl' a federal grand iur~. 
The former chairman, president and chief execulive Indicted by a Federal grand jury 28 counts of conspirac~, mail fraud, securities ---.-----------.---. Wall Street Journal June 13,1973. 

officer or Ecological Science Corp. frau9 and fili.ng false reports with the Securities and Exchange Commission ' 
. . ' and tne AmencanStock Exchenge. . ' '.' ' '. , . 

A New York tax lawyer_ •• _" _____ • ___ • ________________ Indicted on a Federal charge of using a Bahamian bank to violate credit re- ••• ---.-.-.------.-- Wall Street Journal, Aug. 11, 1973. 
__ .' quirements of the federal Reserve system relating to stock purchases. 

20fticers of an P.tlanta, Ga. brokerage firm and Z officers Indicted by a federal ~':and jury on 7 cauntsof furnishing false information to ---.-.--------.-•• -. Wan SlreetJournal. June G, 1973. 
of federaU; funded bank_' . a fedetally insured bank and 2 counts of making false entries an the bank's . -.' .- . . . . 

. books representing drafts on fictitious sales of securities. 
4 persons ___________________________ .. ______________ ln~I:;~e2n~f~a~~dr ... .;:~ ~~am!,i~~~e j~f~:r~g~fr!~~d ~~~:k ~~rpvJft~t\~.:' ~!J~~wj~ ---------.. -.---~--- Wall Sireet Journal, Ocl12, 1973. 
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~ct~JalY. ne '" Ar,zona. Another lawyer and ano'hor businessma~ • 

Ill. COMMODITY LAW VIOLATIONS 

Roy D. SimmOns, member Chicago Mercantile (xchang~ . Pleaded guilty to 2 violations at the Comlllodity Exchange Act in violaling regu· $15,000 fine and Wall Street journal, Mar. 19, 1973. 
and Chicago Board of Trade. lations on trading on sheU·eggs and falsifying records to cover up the probalJon. 

Rawlin J. Stovall, President Amelican Cash Commodities fo~~~i~~iItY on 25 countsaf mail fraud in the swindle of as much as S8,500,OOO ._ •• ___ ._. ____ ._ •• __ Wall StreetJournal,Jan. 15, 1974. 
of Missouri, Inc. from 4,000 customers. He pleaded nola contendere on behalf of his corpora· 

tion to 19 counts of mai I fraud. 
14 commodity option dealeu_. ______ • ____ ._ •• _._ •• ___ • Indicted by a Texas grand jury on securities fraud charges involvit,g 12 con- __ • ___ .. ___ • ________ Wall Street Journal, Apr. 23,1974. 

cerns which collapsed last year leaving Texas investors with losses of 

IV. AIlTITRUST 

3 vending machine companies, AAV Com;lanies, ARA 
Services,lnc. and Western Vending Machine Co. 

11 corporations and 7 executives including Anpress 
Brick Co., American Brick Co., E. l. Ramm Co., Chicago 
Block Co., Illinois Srick Co., Heights Block.. Inc.,SGM 
Corp., t!orth Field Block Co" Valley Block & Supply Co., 
Joliet Concrete Products, Inc., Joseph Me\Z & Sons. 

5 companies and 5 officials including Indian Head, Inc., 
BroVinett & Co., Newton Line Co., Nylon Net Co. & 
Wellington Puritan Mills, Inc. 

6 individuals and 7 vending machine companies and the 
Georgia Automatic Merchandising Council, Inc., De­
fendants are ARA Services, Inc., Central vending 
Service, Old Fashioned Foods Sands & Co., Servo· 
mation of Atlanta, Inc., Macke Co. and Shamrock 
System, Inc. ' 

Combustion Engineering, Inc., of Stamford Conn. and 
American Colloid Co., of Skokie,lII. 

8 executives and paper label producers, Diamond Inter· 
national Corp., International· Paper Co. of N.Y., litton 
Industries, Inc., H. S. Crocker Co., Stecher-Traung· 
Schmidt Corp., Fort Dearborn lithograph, Piedmont 

$20,000,000 to $50,000,000. 

Indicted on Federal charges of price· fixing and allocating customers and selling _. __ • __ • _____ • __ • ___ Wall StreetJournal, Jan.17,1973. 
locations for cigarette vending machines in Cincinnati, Ohio, area, the 3 
companies operate vending machines at 3,000 locations. 

Indicated by a Federal grand jury on charges of conspiring to fix concrete _. __ • ____ •• _._ •• __ •• Watt StreetJournal, Apr. 20,1973. 
block prices in Chicago area. The indictment charged the companies Vlilh 
conspiring to raise and stabilize concrete block prices in a 9 cou'nty area that 
includes Chicago and parts of Indiana and Wisconsin. The defendant com-
panies had about $12,000,000 in aggregate gross sales. 

Indicted on charges of conspiring to fix prices of nylon twine _____ • __ • _____ ._ •• _______ • ________ , __ Wall StreetJournal, Dcc. 12, 1972. 

Indicted on charges of conspiring to fix prices on hal and cold beverages sold ___ • ___ • ____ •• ______ Wall Street Journal, Aug. 9, 1973. 
in cups in Atlanta, Ga., area. 

Indicted by a Federal grand jury in Philadelphia on charges of conspiring to ______ •• _______ • __ ._ Wall Street Journal, Nov. 15, 1973. 
fix prices of chromite sand used for making molds for iron and steel casings. 
The 2 compaQies accounted for more than 90 percent of the United States 
chromite sand sales, with combined sales exceeding $2,500,000. 

Indicted by a Federal grand jury in California on charges of conspiring to fix ___ • ____ • ___________ Wall Street Journal, Mar. 13, 1974; New 
prices. The 9 companies accounted for $90,000,000 in sales in 1971. York Times, Mar. 14,.1973. 

labet Ca., Michigan lithographing Co>, H. S. Smythe Co. 
H.S. CrockerCo.andStecher-Traung·SchmidtCorp ____ ._ Named as defendants in Diamond International case, ahove, the Justice De· • ___ ._. __ • _______ •• _ Wall Street Journal, Mar. 13, 1914. 

partment asked the federal court to hold them in contempt for violation of a 

United States Steel Corp., Bethlehem Steel, Armco 
Steel, Ceca Corp., Laclede Steel Co., Border Steel 
Rolling Mils, Inc., Schindler Bros. Steel, Structurer! 
Metals, Inc., Texas Steel Co. 

1942court orde'probibiting them from fixing prices or allocl'-ling markets. 
Indicted by ~ federal grand Jury on criminat charges of ~iolating the Sherman __________ • _______ ._ Wall Strelt Journal, May 1,1974. 

Antitrust by price fixing, bid·rigging and contract allocation of steel rein­
forcing bars used in construction· of highways, bridges, and buildings. They 
were also charged with conspiring to raise and stabilize prices and to 
eliminate competition between themselves and independent manufacturers. 
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--------------------_._---_._-------_ .. _-
Defendants 

IV. ANTITRUST-Continued 

5 individuals and Armco Steel Corp., Ceca Corp., H. IC 
Porter Co., Laclede Steel Co., Southern Industrial Steel. 

5 individuals and Building Service Corp. of New Jersey, 
Yankee Building Maintenance Co., Metropolitan Main­
tenance Co., American Building Maintenance Corp., 
Atlantic Window Cleaning, Inc., Eastern Maintenance 
Co., International Services Co. of New Jersey, Middle­
sex Building SerVices, Pioneer Maintenance Corp., 
Trenton Window Cleaning Co. 

Austin Steel Co., and a vice president; Whitlow Steel 
Ct. and a vice president; Peden Industries. Inc" and a 
~ice president; and Confederate Steel Corp. 

Mobil oi'-___________________ • __ • __ ------ --_ -- ------

V. VARIOUS· WHITE-COLLAR CRIMES 

American Voting. Machines Corp. (AVM Corp.), 2 AVM 
offreers, 4 employees of one of its independent sales 
representatives,2 former Texas election commissioners. 

Description Sentence Source 

Indjcted by a Federal grand jury for conspiring ta allocate constructioll c~n- ____________________ Wall street Journal, Apr. 24,1974. 
tracts rsquiring tha use of reinforcing steel bars in louisiana. The alleged 
antitrust conspiracy eliminated price cJmpetition in the sale of bars in an 
open and competitive market, increased the price of the bars and stabilized 
the market in louisiana. 

Indicted by a Federal grand jury for antitrust conspiracy consisting of a con- ____________________ Wall StreetJournal, May 20,1974. 
tinuing understanding and agreement among the defendants to anocate 
customers among themselves, refrain from soliciting business among 
customers allocated to each other and submitting rigged bids. 

The~ were found guilt) of conspiring to restrain trade in the sale of reinforcing 
steel in the Houston, Tex., ~rea. 

Indicted for violation of N.ew Y9rk State antitru.t laws in "willfully, knowingly, 
corruptly, and unlawfully," forcing its gasoline dealers in the New York 
area to carry Mobil automotive accessories under threat of cancelling their 
leases. 

Austin: $23,000 fine. 
Whitlow: $20,000 
fine. Peden: 
$23,000 fine. 
Confederate: 
$6,000 fine. 
Austin vice presi­
dent: $3,000 fino 
and 6 mo sus­
pended sentence. 
Whitlow vice 
president: $3,000 
line and 9 mo 
suspended sen­
tence. Peden 
vice president: 
fined $3,000. 

New York Times, May 13, 1974. 

New Yorll Times, July Z, 1974. 

Indicted' on bribery, conspiracy and securities tharges in connection with _________ •• _________ Wan street Journal, Jan. 11, May 14, 
a scheme to bribe' election commissioners into buying the company's voting June 14, Aug. 17, 1973; Mar. 28, 1974. 
I~achines, and violating SEC rules about loans to officers. AVMhas pleaded Washington Star·NeVls, June 18,1974. 
no contest to tho charges. (In April of 1972, AVM was charged with 5 
counts of' bribing a coun!) elected official in Arkansas.) AVM's only com-
petitor is Shoup Voting Machine, a unit of Macrodyne·Chatillon Ccrp., 

r:~uEo~\~fa~ead :t8cf~t~~i:,;.aisJ ~~t~ ~~;~~~s s~oe~Y~~Cf31!5';~~~d~nd b:~~li~ 
!:!,~h~r~~W~!~mt~cJ~'~'::sgr~ .f!m~~!1 Fi!~~u~"3';-~;r,;~~~r;;w~j,~tc~~:!i~~ r}g 
to 1 'j:r~ 
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Walter Rauscher ... tormer AmerIcan Airlines vice president.~ Convicted with Juan Horns. former sales promotion director of American Sentenced to (; mo ___ New YorS( Times. Mar. 6. 1974. 

fn~'m~:b;]nci: f~:~~.~gp~rr!ti~~n~1th:~;~e~~c:!i~~~~i~~ ~~A~:~g:~~~~~-; 
(Other defendants have been fjn~d.) Juan Horns was -ais(fnamed in the 
National Student Marketing StOCK fraud case as coconspirator. 

Abbot! Laboratories and 4 present aod 1 former officiaL __ Indicted by a Federal grand jury on 60 counts of shipping adulterated or 
misbranded drugs dangerous to human health1n violation of the Pure Food, 
Drug, and Cosmetics Act, in 1971, the Center for Disease Control reported 
that 150 cases of septicemia or blood poisoning and 50 deaths had been 
associated with the use of the Abbott solution in 25 hospitals. The Govern­
ment is appealing the trial judge's dismissal of the case on the basis of 

Sentenced to 6 mo ___ Wall Street Journal and ~Iew York Times 
M3Y 30, 1973. 

Wall Street Journal, Apr. 26, 1973. 
Washington Post, June 5, 1974. 

prejudicial pUblicity. 
libby Owens Ford __________________________ • ________ Indicted for violations of the Munitions Control Act for trading with Portugal _____ • ______________ Wall Slreet Journal, Sept. 27, 1973. 

by shipping bulletproof windows to Portugal without U.S. clearance. The 
.Government charged an attempt to give Portgug3Hhe technology to make 
its own vrmMed amphibious vehicles after efforts to purchase them 
legitimately in the United States were blocked by the State. Department. 

litton Systems, Inc., a subsidiary of litton Industries and Indicted for conspiring to import computer parts ioto this country by using ____________________ New York Times, Nov. 9, 1973. 
4 officers. false custom papers. Litton was charged with 120 counts of importing the Washington Post, Oct. 30,1973. 

parts by using false entry do~uments which underval~ed the Vlorth ,\f the Wan Street Journal, May 21, 1973. 
parts. Loss revenues are estmlated at $216,000. (ThiS case grew out of New York Times, Nov. 15, 1973. 
investigations of satellite plants in Mexico of U.S. iodustrial corporations 
which number 325.) The principal grand jury witness was a former Litton 
employee .. Litton Industries facility at Pascagoula, Miss., waS investigated 
by the General Accounting Office which found that officials had engaged 
in questionable procurement practices including possible kickbacks from 
subcontractors on shipbuilding projects for the Navy. 

9 former employees of the Grumman Aerospace Corp. Pleaded guilty to a kiCkback scheme involving millions of dollars worth of ____________________ Washington Star-News, Apr. 10, 1974. 
and 7 officers of companies doing work for Grumman. Navy svbcontracts. The employees took $400,000 to $500,000 in kickbacks 

over 4 years. The acting U.S. attorney said the Grumman case has Uncovered 
similar payoff arrangements elsewhere in the defense industry. "We have 
leads which are being followed up in Georgia, Rorida, Texas, Massachusetts, 
Connecticut, Rhode Island, and New Jersey." 

7 officials of the Norfolk Shipbuilaing & Drydock Corp ____ Pleaded guilty to conspiracy in exchange for the dropping of charges that they ____________________ Washington Post, Mar. 30, 1974. 
had bribed Navy inspectors to pad repair cost estimates on ships in the 

5 meatpackin( companies and 13 persons inc'bding High­
land Meat Packing Co., Apex Meat Co., O.K. Packing 
Co., Great Western Packing Co., and Globe Packmg Co. 

13 executives of New York area supermarket chains 3 
officials of the meatcutt91, union, and 1 wholesale meat 
company, the Northern Boneless Meat Corp. 

2 executives of a swimming pool company 

shipyard. (SInce 1971, 15 Government officials, a majority of them Navy 
ship inspectors, have been convicted of accepting gratuities from' shipyards. 

Indicted by a Federal grand jury in Los Angeles, Calif., on charges of bribing ____________________ Wan Street Journal, Mar. 20, 1974. 
Department of Agriculture meat graders and inspectors to overlook meat 
that did not meet Federal standards. 

An investigation into a widespread system of payoffs and Idckbacks resulted ____________________ New York Times Mar. 26' Mar. 31 1974. 
in these indictments for income tax evasion totalling $1,500,000. The meat Wall Street Jou'rnal, Mar.' 26 1974.' 
company, one of its execJtives and a certified public accountant were ac- ' 
cused of filing false corporate income tax forms. The payoffs were made by 
supermarket chains to labor bosses to buy labor peace; payeffs by meat 
suppliers to supermarket officials were made to oilllin preferred counter 
space. 

found guilt} cf conspiring to violate the Federal Truth in Lending Act bl not Each fine.1 $1,000 ____ New York Times, Mar. 28, 1973. 
informing c~stomers that they hJd a rigilt to cJllcel a PJol pu'cha,e contract. 
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Defendants Description Sentence Source 

V. VARIOUS WHITE·COLLAR CRIMES-Continued 

Daniel D. Moore, former U.S. Deputy Comptroller of the Convicted on charges of conspiring to defraud 5 U.S. banks and 3 Swiss banks ______________ • __ • __ Wall Street Journal, Feb. 28, 1973. See oals 
Currency, president of a Massachusetts bank· of $8,100,000. Hearings. Department of State, Justice, 

and Commerce and Related Agencies Ap­
propriations lor 1975, Committee on Ap­

A former supervisor of the securities department af 
Franklin National Bank and an independent securities 
trader. 

propriations House of Representati~es, pt. 
I, 93d Cong., 2d sess., p. 555. 

Pleaded guilty to lndictmenton conspiracy grand larceny and falsifying busi- __ • __ • __ • __ • __ • __ • __ New York Times, June 21,1974. 
ness records. The Z engaged in a stock swindle in Which about $I,OOO,~OO 
was stolen frem financially troUbled Franklin National Bank. 

The Bank last $63,000,000 in the 1st 5 mo of 1974 jlrimarily fram foreign ex- ._. __ • __ • __ • __ • __ • __ New York Times, June 21, 1974. 
change transactions. 

The Federal Rese~e Board has loaned Franklin, the 20th largest bank. in the __ • __ • _____ • ________ New York Times, June 14, 1974. 
country, $1,200,000,000 and 11 banks have loaned it $259,000,000. 

franklin Bank is being studied b~ Senate Permanent Investigation Subcom- __ • __ • __ • __ • __ .. ____ New York Times, June 12, 1974; June 15, 
miltee investigators as a possible conduit for stolen Government securities. 1974. 
"The major reason for the Senate study," according to lhe New York 
Times. "was to determine whether other stolen securities were held by the 
Franklin and if so, whether they were used for collateral for loans from the 
Federal Reserve Bank of New York." 

franklin National Bank last year sued the Federal Deposit Insurance Co. and __ • _____ • ___________ Wall Street Journal, Nov. 29, 1973. 
U.S. National Bank and C. Arnholt Smith demanding return 01 a $5,000,000 
loan that franklin made to U.S. National. 

franklin claimed the Inan Vias Obtained through fraudulent misrepresenta- __ • __ •• _____________ Wall SIreet Journal, Apr. 26, 1973. 
tions. Franklin also had made loans to equily F~nding totalling $10,000,000. 

Michele Sidona, an Italian financier who owns 22 percent of franklin New __ • _________________ Wall Street Journal, Mar. 2, 1973. 
York Corp .. Franklin National Bank's holding company, offered a secret 
$1,000,000 to Maurice Stans for the 1972 Nixon reelection campaign. Stans 
said that he refused the contribution. 

2 sons of H. L HunL _______________ • _______________ Indicted by a Federal grand jury on charges of tapping the telapbones of ___________________ • Wall Street Journal, Mar. 2, 1973. 
Hunt Oil Co. employees. 

Bab:n~~ the Southwest and the chairman of a Waco, Tex. fn~lct~~ bW:~e~~~~,~r~~~js~')_~~ c~;;;~~~: "c$nig~ri~I~~~ ~~s~~ei~4;,~2g,~g~ -__________________ • Wall Street Journal, June 21, 1913. 

chairman of the State bank supervisory agency. 
The former president and former chief loan officer of the Indicted by a Federal grand jury in Chicago for opeialing a fraudulent loan ___________________ • Wall street Journal, June 20, 1973. 

Steal City National Bank of Chicago and 27 others. operalion involving $3,000,000. 
Philip J. Goldberg, former president and chairman of Convicted an charges that he used worthless insurance annuities to get more 2 yr in prison and Wall Street Journal, Oct. 9, 1973. 

financial Security qfe Insurance Co. . . t~an $I,OOO,OOO.in loans. fi~ancia! S~curity went bankrupt in)970. $14,000 fine. 
A tru~tae of the Amencan Medical Assoclallon ________ ._ Indicted for consplfacy and mlsappllcalion oJ nearly $1,800,000 In bank funds • __ • __ • _________ •• _. Wall StreetJournal, Sept. 10, 1973. 

in indirect loans for his and a codefendant's benefit. 
A Worcester, Mass., financier ___ ....... __ •••••• _____ ._ Indicted on 7 counts of violating income tax laws. The indictment claimed the .. __ '.- __________ .. __ Wall Street lournal, Apr. 12, )973. 

financier did not report $1.400,000 Incom. of his $2,500,000 income in 
~:~rn~~na~M~:o~g oi'r~c;~~ i~hl'~~~~h~~~~hfil~"l9.f~l~el~~~ ~~a~I~~~:,l 
5!uUly to charges of filing fals~ statoments wjth the- SEC Telating to the 
FHlh A\lcnuQ Coach Lino. Inc.. of Now York.. Ho waS "nod and put on 
.,ntl:upC)rvulcd prQllnlioo.> 

LitOn Weiss .. amu(timiUfonaire .. ldswife .. and2corpnraUons. Convicted of 'Submitting fraudulont invoices fo,.. products manuractured tn 18 mO tn prison arid Ne ..... York Times. tvt3Y 31.1.973. 
l'haHand that were sold In military post exchanges in South ViBtrl3m& a .$176.000 fine. ' 

Mrs. Weiss fined 
$5,000 and given 
a i-year sus-
pended sentence 
for obstructing 
justice. 2 corpora-
1iGns each fined 
$11,000. 

Texas Eastern Transmission Corp ______________________ A february 1973 explosion at the company's liquid natural gas storage tank _____________ • __ • __ • New York Times, July 20,1973; Mar. 8,1974. 
, ' in New York killed 4() workmen. The Department of Labor alleged that 1he 

.. corporation and 1 of its affiliates had failed to develop and maintain an 
effective fire-prevention program. Department of Labor only propo,~ed a 
$25,600 Civil fine. In March of 1974, a Staten Island, N.Y. grand jury indicted ' 
Texas Eastern on 40 counts of criminally negligent homicide. 

Dr. Robert L Woltt _______ .. _______________ .-____ ~ ___ Convicted of e~adjng more than $62,000 in taxes ________ • _________________ Z mo in jaiL. __ • __ • New York Times, Jan. 19, 1974. 
3 companies and 3 persons including Hemisphere Sounds, Chargee by the federal Government in Oklahoma City ot illegally duplicating _. _______ .. __ • ______ Wall Street Journal Mar. 21, 1974. 

Inc .• Broken ArroY! Production, Inc., and La Belle major label 8 track stero tape recordings in violation of Federal copyright 
Enterprises, Inc. law. • 

IntemationalSilver and a former executive ______ • ______ Indicled by a New York State grand jury for burglary, larceny, criminal _. __ • __ • ____________ Wall Street lournal, May 21, 1973. 
impersonation and conspiracy in connection with a spying operation 
against a rival company. An agent of the company had already pleaded 
guilty to Federal and State charges of illegally entering an Oneida, Ltd., 
plant to steal secretsilverplating processss. 

Harris P. Wolfson, former analyst with the Federal Home Pleaded guilty to soliciting a $200,000 bribe from the president of Fidelity _. _____ • ____________ Wall Street Journal. Aug. 20, 1973. 
loan Bank Board. Savings & loan Association, Oakland. 

A prominent physician ________ • ________________ ._____ tndicted by a federal grand jury in New York on income tax evasion of $39,000. _. __________________ New York Times, Apr. 11, 1973. 
He is a physician for President Nixon, former Governor Nelson Rockefeller 
and Secretary of State Henry Kissinger. He is also chief physician to United 
States Steel Corp. 

William O. Wooldridge, former top·ranking Army enlisted Pleaded guilty to accepting bribes in connection with operations of service-
man and 3 other noncommissioned officers, men'S clubs in Vietnam, 

Placed on probation 
with req uiremen! 
to do charity work 
and sign over 
virtually all of 

N\~7iork Times, May 9, 1973; May 31, 

Washington Post, Sept 16, 1973. 

Stephen L DeBulr, former Wasnington lobbyist for a 
Nel'/ York law firm. 

The former president of GeoTek complex of companies 2 
lawyers. 

assets to the 
Government. 

Pleaded guilty to charges that he lied on Federal income tax return. The case _______________ • __ ._ Washington Post. June 11. 1974. 
grew nut of investigations of the practice of introducing "private bills" in 
Congress to stay the deportation of aliens. Another Washington lobbyist 
pleaded guilty to a similar charge in Federal court in Baltimore, Md. 

Indicted by a Federal grand jury in San francisco, Calif., on 17 counts of using _. _____ • ____________ Washington Post, June 18, 1974. 
the mails to defraud investors and securities fraud in the sal~ of properties New York Times, June 18, 1914. 
known as the GeoTek 1968 program, Which allegedly involved $30,000,000 Wall StreetJournal, June 18. 1974. 
1aken from 2,000 Investors in a tax-shelter oil·drilling operation. 
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Defendants Description Sentence Source 

V. VARIOUS WHITE·COLLAR CRIMES-Continued 

Chief accountant and bookkeeper afGeoTek, an oil-drilling 
concern. 

Indicted by a Federal grand jury for lying to a grand jury and the SEC con· ______________ • ___ ._ Wall Street Journal, Apr. 3, 1974. 
cerning the .ownership of certain corporations. 

The former president and chief executi~e officer of Cedars 
of lebanon Hospital and 4 others. 

Indicted on 64 counts of conspiracy, grand larceny, forgery, and cashing .--_. _____________ ._ New Yark Times, May Z4, 1974. 
forged cbecks. Forged cheeks were worJh $525,000. Richard Genstein, Dade 
County, f1a'l State attorney said, "My offic~ has reason to belie~e that palt 
of the $5,,5,000 and other funds totaling perhaps $1.000,000 more 
went to Washington to make political payoffs for the purpose of oetaining 
funds and approval for the Cedars' eXIl3nsion." In 1910 Cedars leceived 
a $62,000,000 loan from the Federal Housing Administration for expansion 
despite opposition from local health experts. On Feb. 15, 1974, President 
Nixon praised the former president and called the hospital a model for his 
adminislration's privately financed national health insurance plan. The 
hospital, noV[ under Ieceivership. has debts totaling $13,000,000 and owes 
the IRS $814,000 for taxes withheld from its employees. The former presi-
dent is at large and an international search for him is in progress. 

VI. OFFICIAL CORRUPTIoN 

Former Queens, N.Y., assistant district attorney _________ Indicted foc accepting a bribe to quash a t!tminal case .. ________________ • __ • _______________ ._._ New York Times, July 131 1973; Nov. 27, 
1973. 

NewYoikStatedvilcourtjudge __________________ ~ ___ Indicted for conspiracy, perjury, gland larceny, and witness tampering in a __________ • _________ New York Times, Apr. 23, 1974; Apr. 19, 
scheme to funnel city funds into a play the judge wrote. 1974. 

11 men, including assistant district attorney in Queens, Indicted for conspiring to sell· $680,000 worth of cocaine, haShish, and other ____ • _______________ New York Times, Mar. 9,1974. 
N.Y. drugs. 

12 former and present members of a New York City Police Indicted for stealing cash from n3n:otiC$ dealers, reselling heroin seized in ____ • ___________ ._._ New YOlk Times, Mar. 9, 1974. 
Department, .narcotics division, special unit. arrests, offering bribes to (ellow officers to hinder prosecution of drug 

traffiCkers. (More than 20 percent of 73 men assigned to New York City 

Former New YorkCitl police commissionec ___________ _ 
Police Department unit arresting major heroin lIealers have been indicted.) 

Indicted on 6 counts of perjury during grand jury investigation of 103n sharking ________ • ________ • __ New York Times ,Mar. ill, 1914; Mar. 22, 
1974. 

2 Brooklyn lawyers. _______________________________ ._ Indicted for offering $25,000 bribe to a New York State supreme court justice _______ • __ • __ • ______ New York Times, Mar. 22,1974. 
to fix the case of a man indicted for murder. 

2 of New York City's process servers ________________ ._ Filing false affidavits about serving summonses _____________________________________________ • __ New York Times, Mar. 6,1973. 
E"«Iminer for New York State Oept of Motor Vehicles_. __ Indicted for fraudulenUy approving forged applications tor drivers' licenses ____ •. ______________ New York Times, Nov. 29,1973, 

by ineligible convicts or persons witil physical defecl. 
Ted Gross, former Commissioner of New York City's Pleaded guilty to accepting bribes from the Urbanonics, Corp., management 3 yr Imprisonment... New York Times, June Z9, 1973. 

Youth Selvices Agency. consulting firm and Game-Time, Inc., Michigan recreational equipment 
manufacturer. 

Indicted for bribery; 3 model cities officials were offered $71,000 to obtain • __________________ • New York Times, Sept. 28, 1973. 
almost ~2,OOO,OOO in fedelally funded Model Cities contracts. 

8 men, including Acting director of New York City's 
Harlen-: Model Cities program and a candidate 101 New 
VOlk's city council. 

"judge of Nassau (Long Island, N.Y.) family court. _____ Indicted by Slate grand iury on charges of sOliciting and receiving $8,000 in ______________ ._. ___ New York Times, April 27,1974, 
bribes. for potit.ical favors while a State assemblyman in 1970 and 1971. .r 

sO~~:~1!;~<r:I.;~!~~;~~t~e.;:;[~,~~e:!~,..T:l"ca~~~~~~06~ Indicted for scheming to lil( 2.000- parking tickots_ .. ~_ ..... _ .. M_~ __ .. ~ __ ~ _ ... _ ..... ___ 90 .. ~:K:. impr-i:;.on- Now York Times. robruary 21 .. 1974. 

- ~~·~~~;;.~~~~~~~~:;.~~~14~&!~,~\!\fJ~~~~~~:;::..~;::::; 
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treatment far Brooklyn crimmal defendant • 

I!l-Hew YorltStaie talC examiners ______________________ .Indicted for accepting bribes from busin£::smeo in exchange for under- ____________________ New York Times, December 5, 1973. 
estimating their annual sales taxes; cost New York State about $500,000 
in tax revenues. 

HQW York City's former ass;siant city housing commis- Convicted of ~hakrng down a provisional cily cmp[oyee _____________________ 6 mo imprisonment._ New York Times, December 4, 1973. 
. sioner; and New York's fermer chief of plant manage-

ment in bureau of administration services at hOUsing 
lind develo~ment administration. 

New-York City detective ______________________________ Pleaded guilty to accepting $4,000 payoff from undercover informer to conceal 2. yr imprisonment.._ New York Times, October 2, 1973. 
informer's departuru from Unitod Stales. 

3 police sargeanls and 13 police officers in New York City. Convicted for systematically extorting $20,000 a month from gamblers in r to 3 yr imprison- /'lew York Times, October 4,1973. 
Bedford'Stoyvesantsection of arooklyn. 

Hew York City detective __________________________ c ___ Indicted for allegedly committing perjury during Brooklyn grand jury in- ____________________ New York Times, June 14, 1973. 
vestigation of a confidence woman's story of paying off detectives who had 
raided her motel room so she could escape. 

5 Hew York City officills anda New Y~rk teacher _______ Indicted for using public funds in the school board Llection campaign of three ______ • ____________ • New York Times, January 22, 1974. 
ofthe defendants. 

• New York City jail aid!S __ • _________________________ Indicted for selling heroin, cocaine, and marihuana ____________________________________________ New York Times, December 7,1913. 
5 architectural firms; 19 persons including the brother of Indicted for allegedly demanding contributions for Governor's 1972 campaign ____________ • _______ Washington Post, January 23,1974. 

Kansas Governor, Governor's appointments secretarY in exchange for contract for the expan~ion of the University 01 Kansas 
and a lawyer, Medical Center; contributi.ons rated at 6 percent of the contract. 

71 pr~inct ele~tion ludges in Chicago ________________ -- Indicted for various vote frauds ________________________________________________ • ____________ Wall Street Journal, f'ebruary 20, 1973. 
4~ Chicago pollcemen ________________________________ Indicted· for tavern shakedowns ______________________________ • ______________________________ Wall Street Journal, February 20, 1973. 
Several employees of county assessor's office in Chicago_ Indicted· for accepting bribes _____________________ •. _______ • ___ . _____________ • _______________ Wall StreetJournal, Feb. 20, 1973. 
Federal Jud~e 9tta K.erner-----~-------.----------.--- Coo.victed on char)!es ofacceptingr3~ing.sto"k while Illinois governor ______________________________ Wall Street ~ournal, Feb. 20!.1973. 
Former speclallOvesbgatorfar Chicago Police Department. IndIcted for evadmg taxes; obstructmg Jusllce ________________________________ • _______________ New Yorli Times, Jan. 22, 1~73. 
A millionaire contractor, a lawyer, an Arkansas business- Indicted (or blibery, mail fraud and conspiracy while funneling money to ____________________ New York Times, Feb. 1, 1974. 

man; minois Secretary of Slate Paul Powell through a bogus company in return 
~~r. $7,000,000 Illinois contract to manufacture license plates in 1970 and 

Illinois Cook County clerk ______________ • _____________ ffldicted for bribery, mail fraud, evasion; accepted brib~3 totalling $180,000 __________ •• -_______ New York Times, March 8, 1973. 
from Philadelphia machine manufacturer, Shoup Voting Machine Corp. 

1 Chicagoaldermen __________________________________ Indicted for exrorting ~18,OOO for obtaining favorable Chicago city council ____________________ New York Times, Marcil 29, 1973. 
. . decisions on property zoning. 

Chicago alderman ___________________________________ Indicted for conspiracy and mail fraud; held land in secret trusts and later ____________________ New York Times, May 3, 1974. 
sotd it to Chicago and Cook County agencies at enormous profits; connict of 
interest also charged because he held stocks in banks in which city fund$ 
were held without interest. 

formH minois State insurance inspectoL ______________ Indicted 0 .. perjury involved in falsifying an insurance agen 'examination • ___ • __ .____________ Do. 
. . . taken by the son of Chicago Mayor Richard Daley. . 
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Defendants Description Sentence Source 

VI. OFFICIAL CORRUPTIOt:-Continued 

Cook County circuit court clerk_._~;. ________________ ~_ Indbted for conspiring to defraud Federal Government, to receive legal __________________ ._ New York Time~, March 8,1973. 
. '., • profits and to evade income tax payments in connection with an alleged Washington Post, April 20, 1974. 

$400,000 bribery scheme involving building projects. 
Northern Natural Gas Co., and 2 ofits subsidiaries and 8 Indicted for an alleged ~3,393 bribery scheme involving a pipeway right-of- ____________________ Wall StreetJournal, April 10, 1973. 

individuals including a former mayor of E. Chicago, way. 
o/ird.; a lormer'mayor of Hammond, Ind., a Cook County , 
engineer, and the former comptroller of east Chicago. 

U.S.·Vice President Spiro T. Agnew ____________________ Pleaded nolo contendere to Federal income tar. evasion; received kickbacks 3 yr. unsupervised New York Times, Nov. 11,1973. 
from engineers and construction companies while county executive of probation; 

d __ < . - _ Baltimore, Md. $10,000 fine.. : 
U.S. Senator Daniel Brewster _________________________ COnvicted of receiving an unlawful gratuity in connection with 3d-class mail _______________ • ____ Washington Post, Oct. 14, 1973. 

rate legislation. . 
Baltimore County's (Md.) State Attorney Samuel Green. __ 16 counts of obstructing justice, conspiracy, subordination of perjury and 3 yr. imprisonment._ Washington Post, Feb. 12, 1974. 

• do • misconduct in office. 
FoinierMaryland State Representative Leonard Blonds ____ Soliciting and receiving a bribe from a bowling proprietors lobbying group ____________________ Washington Post, Oct. 14, 1973 . 
••. .. ~ -. which sought his influence to change a State law to permit beer licenses at 

. ,-; •. ' . • bowling alleys. . 
Mar:yland-State Senator Clarence MitcheIlIlL __________ Pleaded no contestto charges of failing to file Federal income tax returns from _._. ___________ . ____ New York Times, Apr. 11,1973; Washington 

- '. • 1967 to 1970. . Post, Apr. 3D, 1973. 
Maryland Slate Delegate_. _________ •. _ .•• _ •. ___ .•..• _ Indicted on narcotics charges •••••• __ • __ •• _._._ •••. _ •••• ________ • __ .. __ •••...... _ .• __ •••• _._ Washington Post, Oct. 14, 1973. 
Ba!tfmore labor leadef __ •••• _._._ •• _._. __ • ___ ._. __ . __ Convicted on charges of extortion .••• ___ •..• _____ • __ • ___ ._. _______ •• _. ___ 15 years imprison' Do • 

. ' ment. 
6' of Alabama's largest lobbies: Alabama Farm Bureau Indicted on charges of violating the State's Corrupt Practices Act by secretly _._. __ ..• ________ .. _ New York Times, Sept. 28, 1973. 

Federation, Alabama State Chamber of Commerce, financing a front group in order to avoid disclosure of campaign finanCing. 
ASsociated Industries of Alabama, Alabama Trucking 
Association, Alabama Textile Manufacturers Associa' 
tion, and Alabama Forestry Association. 

Former Baltimore County (Maryland) Executive Dale 
Anderson. 

Former Representative Cornelius Gallagher (Democrat 
of New Jersey.) 

Representative Bertram L Podell (Democrat of New 
¥ork.>: 

Convicted of extorting more than $46,000 from 8 firms doing nO.nbid county •.. _ ..• _ •••• _ ... __ •. Washington Post, Mar. 21, 1974. 
work for Baltimore County; income tax evasion. . 

Convicted for tax evasion of $74,000 __ . _______ . ____ ._ ••• _. ____ • __ . __ • __ ._ 2 years imprison· Wall Street Journal; Dec. 22,1972-
meni. 

Indicted with his brother and law partner for allegedly accepting bribes • __ ... ____ ._ •. _._. __ Wall Street Journal, Juna 13, 1973; New 
totaling $41,350 to secure Federal approval of a Miaml·Bahama air route York Times, Mar. I, 1974. 
for a Florida airline. 

Former· Representative John Dowdy (Democrat of Texas). Convicted for bribery, conspiracy and 5 counts of perjury for receiving a 6 months imprison' Washington Post, Jan. 23, 1974. 
'" - . ' . $25,000 payoff to help thwart a congressional investigation of a Washington, ment. 

D.C. construction company that had swindled hundreds of low·income 
Washington homeowners in home improvement frauds. 

Former Representative Irving J. Whalley (Republican of Pleaded guilty to 3 counts of forcing kickbacks from his congressional em· 
.. Pen$~sy'vania . .>. . g~oJt~~i~~~ ues~~;n~~~:eeds to pay his relatives and cover his OWn travel SU;~:t~~~~ g~ig~~se 

g~~liit ~~e y~~~S ." 
probation; $11.00D 
'Ino~ 

WashingtonPo;t, OCt. 16, 1974. 
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John W. Dean Ill. former cot:nsef to !fIe Presidcnt~ ______ PJeaded guilty 10 conspiracy to obstruct justice and to defraud the United Sentence deferred .... _ New York Times, Feb. 24,1973. StateS;. . • 
Herbert L Porter, former scheduling director for Com· Pleaded guiUy to making false statements to a Federal agency •.••.•••••••.••••• _ .. _. __ ••• ____ ._ Do. mi!!e. for the Re·E/ection of the President. 
Charles Colson, former assistant to the PresidenL._ .. _ .. Pleaded guilty to obstructing Justice during the trail of Daniel Ellsburg. ___ .• 1 to 3 yr.._ ..... _ ••• Washington Post, June 22, 1974. 
Richard KleindIenst, former U.S. Attorney GeneraL •••• __ Pleaded guilty to failure to testify accurately before Senate committee dUring 1 mo unsupervised New York Times, May 17, 1974. 

. . hearings to confirm his appointment as Attorney General. probation. 
Former assistalltlo the PresidenL_._._._ ••••• __ •• _ •• Indicted for obstructing justice by covering· up Watergate breakin .•.•• _ •••••••. _____ •• __ •..• ____ Washington Post, Mar. 2, 1974. 
John Erlichman, former assistant to the PresidenL __ •• _. Convicted for obstrUcting itlstice in relation to the Ellsberg case •. _ ••. _ ••••••••• _._. ___ ••••• _._._ Washington Pust, July 13, 1974. 
fOliner official of Committee to Re·Elect tjte President Indicted for obstructing justice by covering·up Watergate break·in .• __ • ___ •••• :. __ • __ •.••• __ ._._ Congressional Quartery Mar. 2, 1974, p_ 531. and former Justice Department official In charge of 

Internal Security. 
Californian Lietuenant Governor ••. _._. ___ •. _______ ._._ Indicted by Federal grand jury for perjuring himself before the Senate ••.• _._._._ •..•• ___ • Wall Street Journal, Apr. 4, 1974. 

' Judiciary Committee While testifying about an offer from a subsidiary of 
ITT CD. to pay the Republican party $400,000 if it held its convention in San 
Diego, Calif. He had told the Senate committee that Attorney General John 
Mitchell had not known of ITT Sheraton's offer until Sept. 17, 1971. Yet 6 
weeks before that date, the Justice Department agreed to an out of Court 
settlement of several anti·trust suits against ITT. These permitted the 
conglomerate to retain its controlling interest in the Hartford- Fire Insurance Co. 

Frederick LaRue, employee of Committee for the Re· Pleaded guilty to obstructing justice_. _____ •• _ ..••• _ .• ___ • ___ •••• __ •• _._ Awaiting sentence •• _ New York Times, Feb 24, 1974. Election of the President, formerly a Justice Department 
official. 

John Loeb, senior partner of Loeb, Rhodes & Co., bro- Pleaded nolo contendere to making $48,000 contribution to a candidate in the 
kerage house. name of 8 employees. 

Herbert Kalmbach, President Nixon's personal lawyeL. •• Pleaded guilty to raising $2,800,000 for 21970 congressional campaigns which 
channeled these funds into GOP Bouse and Senate elections. Also, pleaded 
guilty to promising an ambassadorial apPOintment for a $100,000 
contribution. 

Diamond' International Corp. and one of its vice presi· Pleaded guilty to contribution of $5,000 to President Nixon's re.election 
dants, Ray DuBrowin. campaign and $1,000 to Senator Muskie's primary election campaign. 

G03dyear Tire & Rubber Co. and Goodyear's chairman of Pleaded guilt/to illegally contributing $40,000 to Pres;dent NiXon's reelection the board, Russell de Young. campaign.. 

Minnesota 1Ilining & Manufacturing Co. and chairman of Pleaded guilty to illegal $30,000 contribution to President Nixon's reelection the board Harry Heltzer. campaign. 

Braniff International Airlines and board chairman 
Harding L Lawrence. 

Ashland Pelroleum Gab~n Corp. and board chairman Orin 
E. Atkins. 

Pleaded guilty to an illegal $40,000 contribution to President Nixon's reelection 
campaign. 

Corp. pleaded guilty to illegal $100,000 contribution to President Nixon's 
reelection campaign; board chairman Atkins pleaded nolo contendere. 

$3,000 fine •..•• _. __ . New York Times, May 17, 1973. Wall Street 
Journal, June I, 1973; June 8, 1973. 

6 to 18 mo. in prison Wall Street Journal, June 18, 1974. 
and $10,000 fine. 

Corporation fined 
$5,000; vice 
president fined 
$1,000. 

Corporation fined 
$5,000; board 
chairman fined 
SI,OOO. 

Corporation fined 
$3,000; board 
chairman fined 
$500. 

Braniff fined 
$5,000; Lawrence 
fined SI,OOO. 

Corporation fined 
$5,000; Atkins 
fined $1,000. 

Wall Street Journal, Mar. 8, 1974. 

New York Times, Oct. 19, 1973; Nov. 16, 
1973. Wall Street Journal, Aug. 13, 1973. 

Wall Street Journal, Aug. 20, 1973. New 
York Times, Oct. 19, 1973. 

Wall Street Journal, Nov. 13, 1973. New 
York Times, Nov. 13, 1973; Nov. 16, 1973. 

New York Times, Nov. 14, 1973. Wall Street 
Journal, Nov. 14, 1973. New York Times, 
Nov. 15.1973. 
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Defendants Description 

VII. CAMPAIGN CDNTR:BUTID:;S-Contributions 

Gulf Oil Corp. and its vice president and lobbyist Claude Plea:!ed guilty to illegal $100,000 contribution to President Nixon's reelection 
C. Wild, Jr. campaign and $15,000 to campaigns of Representative Wilbur Mills (Demo· 

crat of Arkansas) an:! Sell. Henry M. Jacks3n (Demlerat, Washington). 

Phillips Petroleum Co. and board chairman W. W. Keeler •• Pleaded guilty to illegally contributing $1O~,OJJ from c~rp)rate funds to Presi· 
dent Nixon's reelection campaign. 

Sentence 

Gulf fined $5,000; 
Wild fined $1,000. 

Source 

NaVi York Times, Nov. 14, 1973; Nov. 15, 
1973. Wall Street Journal, Nov. 14, 1973; 
Au~. 13, 1973. Washin~on Pn3t, Dec. 13, 
1973. 

WJII Street h~rll3l, Aug. 20, 1973. NaN 
York Times, 0;;:. 5, 197J. 

Phillips fined 
$5,O()OJ; K~eler 
fined $1,000. 

First Interoceanic Corp; and former board chairman Andreas convicted for illegal corporate contribution of $100,000 to Senator __ ._."_,_""",,,_ Washington Post, Nov. 24, 1973; 
DwayneD. Andreas. Hubert Humphrey's 1968 preSidential campaign (Andreas also contributed 

$146,000 to Nixon's reelection campaign). 
Committee for the Reelectlon of the PresidenL •••...••• Pleaded nolo contendere to 8 charges of violating the Federal Elections Cam· CRP fined $8,000 •••. Washington Post, Jan. 26 1973. 

paign Act by failing to disclose required financial data. ' 
lehigh ValterCCHlperative Farmers of Allentown, P"a .... Pleaded guilty to illegal $5:),000 contribution to Nixon's reelection. (Part nf _ •.• ', .••••• _ •..••••• NeVI York Times, May 7, 1974. 

lehigh funds allegedly used to secure the silence of the Watergate 7.) 
American Ship Building Co. and board chairman._ •••..• Indicted for making illegal campaign contributions-$31,200 to Nixon's re- ••• _._._ .•••••.•• _ .• Wall Street Journal. Nov. 13, 1973; Apr. 8, 

Johu H. Melcher, Jr., general ceunsel of American Ship 
Building: Co. 

Northrup Corp. and its board chairman and vice president. 

election, $23,500 to Hartke (Damocratof Indiana) and Daniel Inouye (Demo- 1974. NeVI York Tifnes, Nov. 14, 1973. 
crat of Hawaii). The chairman was also indicted for conspirac}, obstructing 
justice, obstructing a criminal investigation, and helping an individ~al give 
false statements to the FBI. 

Pleaded guilt~ 10 helping cover up an illegal corporate contribution to Pres· •••.••..••• _ •••.•••• Wall Sueet Journal, Apr. 17, 1974. 
iden! Nixon's re:Jlection campaign. 

Pieaded guilty to illegal $150,000 contribution to Nixon's reelectian .•••••. _._ Board chairman and Washin~on Post, May 2, 1974. 
corporation fined 
$5,000; vice pres· 
ident fined $1,000. 

American Airlines •• _ •••.• ____ ._ •.. _ •• ___ •. _ •.•.•••• _ Pleaded guilty to illegal $55,000 contribution IJ Nixon's reelection. Former _ .••••••••••.•• __ .•. New York Times, Nov. 16,1973. 
Board Chairman Spater told Senate Watergate Committee that contribution 

E. Howard Hunt, White House COnsultant and former CIA 
employee; G. Gordon liddy, White House aide and. 
former TreaSUry Department employee; James W. 
McCord, former FBI and CJA agent, security coordina· 
tor for the !leflublican Nati~nal Committee and the 
COmmittee for Re-Election of the President; Bernard 
Barker, Miami real estate businessman with a CIA 
background; and Virgilia R. Gonzalez; Eugenio Mar· 
tinez; and Frank Sturgis. 

Vias motivated by "fear" of what would happen if contribution was not made. 
Pleaded guilly to burglary conspiracy; and attempted wiretapping at the Hunt fined $10,000, New Yerk TImes, Feb. 24, 1974. 

Democratic Nationa! Committee's headquarters in the Watergate building, given 2% to g yr 
Washington, D.C. in prison; Liddy 

fined ~o.oOO, 
given 6 yr, 8 rna to 

. 20yrin prisoo; 
McCord given 13'; 
to 5 yrin prison; 
Barker given 1M 
to 6 yr in prison; 
Gonzalez given 1 
to 4 yr in prison; 
Martinez and 
Sturgis each 
given 1 fa" '.If' ill 
pr;1'l:on. 
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JebStunr[ Mt.grudcr .. (ormerWhJte Houso aide .. _~_. ___ ~ ... Pleadod guilty to~on$piracy: to obstructjustic~and derraud the UnitedStates.~_ 10 mD to 4 'yr in New York Times. Feb_'24.1.974~ 

Pleaded guilty to 1 count of- conspjracy and 3 counts of distributing ille:gal 6 J~ii:;riso"_. ____ New YorK Times. Feb. 24. 1974 . . D0c'i%~~;~r~it~~i:J~f:~~i:n~~1rt;r,Yc~~~~~1~sf~C;~ campaign literature. 

f Democratic Presidential candidates. 
<g;1 Krogh, Jr., former White House aide and head ofthe Pleaded guilty to charges of c~nspiracy to vblat. th. civil rig.~ls of Dr. lewis G ma in prison ••• _ .• _ New YOlk TimeS, Feb. 24,1974. 

9:> White House's secret investigation unit known as the Fielding, the former p!;ychiatrist of Dani~1 Ellsberg, who leaked lhe Pentagon 
., Plumbers. Papers to the press. ~ I Dwight Chapin, President Nixon's former appointments Convicted of deliberately lying twice ta.a gran. ." about his connection with .• _. __ •••.•.•• ~_._"_ Washington Post, Apr. 6,1974. 
~ secretary. Donald Segretti. 

r VIII. filA SCANDALS 

Director of FHA's Philadelphia insuring office __ •• __ ..••• _ Convicted of accepting bribes •••• ,_. _ ••••••....•.••••••.•••.•• _ •••.. _ .••• 3 yr in prison; 
'"" $40,000 fine. 
en 50 individuals and firms, including Dunn & Bradstreet, Inuicted for conspiring to produce false credit rec9rds and false appraisals Mistrial declared on New York TImes, Nov. 18, 1973, Jury 6,1974. 

and the Eastern Service Corp. that were used to obtain FHA insurance for unduly hi;:h .mortgage~ on July 5 after jury 
dilapidated, overpriced I· to 4·famiiy houses in BroDI,lyn, N.Y.; scheme deadlocked for 14 

3 former executives of a mortgage corporation and a 
former FHA official in Brooklyn. 

allegedly cost the governm~nt $200,000,000. days. 
In·count indictment including bribery and conspira;;y in connection wilh a •••.• _ .•• _._ •••.•••• New York Times, Aug. 17, 1973. 

mortgage fraui stheme. 
Indicted for conspiracy and briberJ in an FHA iraud •••••.••.•••••••.•. _ .••..•.•.••••••...•... _ Detroit News, June 3,1974. 100 government officials, real estate speculators and reo 

pair contractors. 
2 former officials of M~untain States Development CJ., a Convicted on 3ccunts 01 mail fraud and 7 counts oi securities fraud ••••.•...•••••• _._ •• _. __ •• _ •• Wall Street Journal, June 15, 1973. 

mineral, oil, and gas development corp~ration. 
2 employees of a retail oil company __ •• _ •••.. _._ ••• _ .• Indicted for allagedly shortchanging 2 Ocean Counly, N.J. municipalities in ••••.•.••••••... _. __ New York Times, Jan. 20,1974. 

gasoline deliveries. 
Nathan lemler, director of Remedial Education, Inc., and .Convicted of grand larceny for bilking 19 families out of $256,000 by making ._ ••.•• _ •••• _ ..•.• _. New York Times, Mar. 7, 1974. 

Academic I mprovemenl Center. false promises that their children would be placed in medical or dental 
schools. . 

Happauge, long Island, insurance broker _ ••.••• _ .•..•• Indicted for swindling mere than 2,000 people out of at least n5,OOO,Ooo by Defendant fled 
promising 1I';3t t~e'r investments of $1,000 to S190,OOG \"Jould be re,aid Un;led States. 

New York Times, Mar. 15,1974. 

Kurt Borenstein, public relations assistant to New York 
State Attorney General louis J.lefkowitz. 

Chief officer and former oparations manager of les Myles 
Transmission, 1 of the largest franchise companies in 
United Stales. 

wilhin 90 days wit!l 20 percent inferest. 
Pleaded guilty to 5 counts of m:tit'r.:urli n scheme that bilked 2,000 job seek· _ ••••.•••• _ •••.•.. _ New York Times, Apr. 10,1973. 

ers out of $1,300,000. 
Charged with possessing 180 stolen auto transmissions (les Myies ads pro· ••••••••••..••• _ •• __ New York Times, May 3, 1974. 

claim: "Las-Myles coast to coast-the most trusted name in transmissions.") 

3 New York City charter flightpromoters_ .•••.•.•. _ ••. _. In1icated for stran~ingthousands of passengersin NeW York and abroad ............... _ •• _ •.•••••• New York Times, May 9, 1973. 
New York State charter flight corporation and 2 of its pri· Indicted on 10 counts of false charter adverti"ing and for violating New York _ ••••••••••••• _ .••. _ Do. 

mary owners. State general business law. 
3 real estate developers_ .•••••. _ •••••••.•.•.•• _ ..... _ Convicted for failing to register or provide an honest property report to the •• _._ •• _ •••••• _ ••••• National Journal, vol. 5 No.3 p. 9U, 1973. 

Dffice of Interstate and Sales (OILSR) of the Department of Housing and 
Urban Development. 

8 businessmen •.•••.•• _._._ •• _._ •...••••• _ ••.•..•••. Indicted on mail fraud charges as part of fraudulent scheme to seUland in •.•• _ ••• _ ••••....••• New York Times Feb.13,1974. 
Yavapai County, Ariz.; sales exceeded $10,000,000. 
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Senator, HART. Gentlemen, did you have anything you would like~' And as '\V,e all Imow, , any change in society begins by iniorma tion. 
to add?i It is brino-ing together the data here that will launch a much more 

?vIr. NADER. Well, just a minor point. Are you sure it is 3004? i thorough °approach toward this. pl'oblem from the P.oint of ;tiew of 
Mr. DOWNEY. In our copy it is 2004. J prevention und detel'l'ence. I thirik we have enough informatIOn out 
Senator HARrr.That was intended to be an easy, light note on Wl1ich l now to warrant the, as~ertion that there is a bl:siness crime\va:Te 

to close. It reaHy isn't that important. ' f spreading, thr?ugf~out tlns country, and enough .of ~t has surfll;ce~ m 
1h. NADER .. I. just don't want the record ,to reflect the wrong ! }rosecutions m l'lew Jersey and elsewhere to mdlcate that It IS a 

number. I see, It IS 2004. :~ ~d of organized overworld crime and that the pbrase "organized 
One more point, Senator. I think emphasi'; has got to be given to I crime" should no longer be used without specifying whether it is 

the reluctance of the FBI to compile crimes hy property in addi. 1,' overworld or underworld. When there is it, systematic practice of 
tion-- J engineering and archit~ctu~al firms i!l bot~ local 0: state ~overnrr;tent 

Senat.or HART. Orimes by what? j and nrocurement offiCIals 111volved 111 thlS, that IS organlZed cnme. 
1f1'. NADER. By property. In other words, economic crimes are i And when there is a systematic refusal to l'ecall known defective 

usually crimes by property interests against people or against other J products, that is organized crime of the overworld type. 
properties, snch as, say, pollution from u. factory or a stock swindle. 1 And I think the list that can be drawn is one to develop a special 

An(1 economic crime data by the FBI is atrociously poor and tlus ~, approach for the Justice ,Department and .instru.ct it to begin asse~n­
hilS been pointed out for years. And there seems to be no attempt to J blillg this data systematlclllly a1?-ct mllke It available to people wlth 
bring the resources of the Justice Department into line with the ,t minimum costs. 
business crimewave that is going on now throughout the q01lUtry. . 1 Senator HART. Perlulps because we always want to assume the best 

And the fact that we h!1d to pull together str,aIid5 of informatIon ',f, , 01' are always willing to acknowledge that we are innocent, the general 
instead of being able to go simply to the Justice Department and ~ assumption, I think, that the days of the robber barons were worse 
say: IILet's have the data on all of these classifications" is an indication ~ by.fr_han is the business scene today. 
agat1in ?tf thisdinstitutiontalizeddreluctan~e t? apply lo;w ~~~cement J, l'thh:k thhat isho, prebtbty PbQPular theory,.gene1rlllIy !1ccepted. Are dYOtU 
au 'Ion v an resources owar economIC crImes. i suggestmg t at t e 1'0 er arons were mmor eaguers as compare 0 

It is n~ot necessary for the Justice Dep!1rtment to have the 10·most- 1 the scene today? 
wanted corporate crimin!1ls list, but it is necessa,ry for it to begin '~ Mr. NADER. Yes, but certainly in one r('spect they abused their 
se1'io::1s1y attempting to document this material. I understand tEnt} labor far more than is possible today, generally speaking, except in 
former Attorney General Richardson and Depu1~y Attorney Gen- : certnin areas such as migrant labor camps an(l that can't go on. Steel­
eral Ruckelshaus were on the verge of lalll1ching a ro!1jor economic or j workers can't be treated the way they were treated in the late 18901s. 
corpol'!1t.e crime enforcement capacity in the JUlStice Department ~ But on all other scores, the level of economic crime obviously is 
before their resignations last Fall. l much, much greater. First of all, the dollar value is much, much 

But again and again and !1gain it is pointed out that the Justice If greater. When you sec Equity Fund swindles 011 the order of $200 
Department does not bring together this data; that it concentrates,!, ,1. billion, that is mind boggling to a robber baron of the 1890's. 
almost exclusively on street-crime situations. But still there seems to '1 
be very, very little movement in th!1t direction. :l 
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i S~cond, unlike the late 1890's, Government has much more to 1 

give the criminal operators. There nre licemes, there are subsidies, .! 
there nre proeurement contracts, there are many Government COll. 1 
tracts in the civilian area.. The cost of campaigning, fo!' instance, has 1 
gone up. '. 'l. 

So, that t~e ?igldifl;el1:enlc~ int1tel'lllstof} a brand ndew catthegotY' is thnt ~.: 
corporate crlmma !'I, W 11C 1 In 1e pas Hlve pre·ye on e consume!', '4 
now also prey on the taxpaym' via the GOv~l'l:unent, because. Federnl, 'It: 

State and locRl government haf; got half a t1'11hon dollars to dISpose of. 
,;VhiJ:8 much of that is in payment to employees, still nearly $200 billioil 
h; in the form of Government contracts and other subsidies, et cetera ~ 
that arc forwarded to private pRrties. ~ 1 

Without any question, it is getting much worse and much, much 4 
biggcr. It used to be when u. $5 million or $10 million scandal was ~ 
uncovered, it stag~ered the public's imagination. Now, you are dealing ~ 
with several hundred millioI),. clonal'S scandals, whether it is the IO~ i 
scnnelal inv::J.1i.w.~'''',;·esco, or Equity Funding or Weis Securities or tho ~.,' .. ,.". 
Fmuklin :N ntiona1 Bank, whic1) 1 think is emerging as mOl'C than It A 
('~se of mismafiagement, but as a case of black market opemtions fit .~." 

, .. ~ ..... the least, in terms of dealing "nth stolen securities. 1 
Franklin National Bank has received over $1 billion credit from .~ 

the Federal Reserve. I mean here is one bank that almost collapsed, ~ 
but obviously is not allowed to collapse, because big business doesn't ':J 
go bankrupt any more. They go to Washington. ~ 

But here is u.lu.rge bank that alrnost collapsed. One could ask what ~ 
would the Chase :Manhatttm Bank be into the Federal Reserve if it ' .~ 
approached that kind of situation as Franklin Nationa~ did? ~f 

~enator HART. ,YeH, as you always do, you have heIghtened the {} 
sensitivity. I hope you have effectively cl1allenged this piece of the '.{ 
svstem in the Congress. . .¥ 

.".r'" ..... " ....... • :Ml'. NADER, May I just add one more point, Senator? ;j 
In your confirmation power over judges, there might be an op- fi. 

portunity to convey so111e of these concerns, l1'he same is true in the ~ 
" 
~' 
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confirmation powers over attorney generals and deputy n,ttorney 
ttenerah), Sometime8 I thin1;;: there is a lost opportunity a£ these cOll­
fll'lnation hearings beCtU1Se they are so brief, to not only convey some 
of these concerns from the Senate, but also perhaps to obtain a state­
ment or a response from the upcoming Attorney General that such 
studies and such resources will be allocated. 

Senator HART. That would come with better O'race on our pl\rt if 
WI} were will.in~ to (lough up the money. to enn,ble ~hen: not jw;t to 
develop st~tlf;tICS, but h!1ve the mechamsms to nggresslvelyenforce 
J1l(tjor antltrust pl'oceedll1gs. But I feel uncomfortable because, in 
offect, we ltre saying ItWhy you go down there and file a cu.se against 
these companies" but then Congress won't give them enough money 
~~®M~. • 

Mr, NADER. That is why I think the publication of studies in thi" 
urea will develop the climate which will envelope the members of the 
Appropriations Committees of the House and Senate to provide more 
budget. 

Henator HART. WeU, 011 ~Ionday l1!.'Xt we will Reo a little picce of 
thollroblem you are talking about.. The Agriculture Approprintions 
bill is the device that is being used to attempt to weaken the line of 
business reporting amendment that was put on the Power hill. This 
really goes to the extent to which Congl'ess i..; willing to n.rm the 
ug<l))"eies to fight a good fight. 

I l~now you have und are being he1pf1.11. If there are no further 
<tU<'fltlOll;S, gentlemen, thank you very much. 

::\11'. NADER. Thank YOU VOlT much. 
Senator HAH'l'. The' commlttee 'welcomes our next v..-i.tness, !\Is. 

ivIurv Ellen Gale, ('o11l1so1, 'who is flssociated wit'h and appca,l'ing this 
morning as a spoke~mall for the A1T\cl'iean Civil LibC'l'li(':-\ Union, 

The reform of the entire Federal Criminal Code h; a mammoth 
und [1 difficult job. The contributions which the American Cidl 
Liberties Union have macle hnve been extremely helpful. 
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The advanced copy which you were thougl1tfU] enough to furnish 
me, and I am sure to others, several dRYS in advance indicates againn 
thorough, professional, and thoughtful analysis of a large number 01 
the controversial issues in the code. We've had many witnesses Oler 
the past few years on the code reform, und I think, without exception 
each was helpfuL Many had further specific analysis and proposer] 
language, but I think it has been pecularily the nature of the t.esti. 
mony given by your organization, not only to nnnlyze proposed pro· 
visions in detail but to make the subcommittee think about the lnrger 
issues of policy and purpose as to what the criminal code qhould donnd 
what it should nob do, and how the cl'iminallaw should go about doing 
wl1at it is supposed to clo. 

Your testimony today, I am sure, -wi1l11elp us see the situation \lP 
close, but in some instunces, I suspect it will also help us stand buck 
und see whether the Emperor real1y has any new clothes at all. 

So, with that welcome, and acknowledgempnt and appreciation [or 
your being here, please proceed however you would like. 

j 
1 
'l 
i 
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1 In some ways the statutes before this Subcommittee are a. distinct improvement 
J on current law. Their definitions nrc clearer and their classification of offense;; 
J far more orderly. Most of the crimes they prohibit are just and proper concern., 
f of the criminal law. i But these bills, as written, constitute a grave threat to civil liberties. Both ()f 
1\ tbem, but especially S. 1400, would concentrate far more than ever before goyern­
~ ment power to withhold from our citizens information vital to public debate of 
! ntttionni policy. Both of them would seriously curtail fundamental First Amend­
~i ment rights to speak and publish vigorous dissent and to aSMmble peaceably to 
4 petition the government for redress of grievances. Both bills would mi"direct 
1 government efforts at law enforcement away from violent or other serious offense, 
J committed by private individuals against other privnte individuals, focusing 
,! instead on apprehension and punishment of those who displease goV<'rnment 
1 officials. Both bills would continue to permit the government to invade the priYucy 
} of our homes with electronic surveillance devices, in violation of Fourth Amend-1 mentlimitntions on government searches. Both would expand rather than contract 

1
. conspiracy, attempt, and solicitation offenses which pose SUbstantial threats to 
, due process oflaw. 
;. In the pages that follow). the ACLU expresses strong opposition to some- :;pecific 
: provisions of S. 1400 nnd 0. 1. We have tried to focus on those sections which arc 1 most dangerous to civil liberties and most antithetical to the guarantee" of the 
1 Bill of Rights. In some cases, such as the obscenity sections, we urge that these 

STATEMENT OF MARY ELLEN GALE, COUNSEL, AMERICAN CIVIL ,~ provisions be eliminated altogether. In others, we sugge>3t revi~ions or cxprC~:l 
{ concernS which, we believe, should guide those who may draft revi"ed sectionS(. 

LIBERTIES UNION, ,\VASliINGTON, D.C: '} We {Io not claim that we have raised every conceivable problem or propo:;ed eveIY 
•. ~,., • __ ... ~ -posSiJle refor111, and, therefore, we ask that this Subcommittee permit the ACL U 

}yr~;{bLLE. Thank you very much, Senu.tor Hnl't. '! to submit supplemental suggestions or memorandn. We do believe thnt we have 

Fi . I 1 1 hl·.1, '11 III 1 1 1 locu~(ld on serious civillibe~ti~s issues W~Jl·thy of your most profo'l\nd attention. 
i 1st, lfi,ve a 95-page (.ocument (lTt'.W 11< 1 J ou ~Vl. a J(1 g (l~ to 1 RefOl'm of the federal cnmmallnws 1S an enormOU8 undertakmg. It mu,;t he 

lmow I am not planmng to read. I would hke to submIt It for entrYlllto 1 done with deep concern for the civil rights and libertic>3 of the individual citizen;; 
the record. , :~ whose protection is, in fact, the reason why we ha\'e crill1ill~lla\\'s. 

Senator HART. It will be printed as though given in full.!" 
[The prepared statement of Ms. Mary Ellen Gale in full follows:1 I T. O}'FENSES INVOLVING NATIONAL SgCURlTY 

~ A. The "Official Secrets" Act 
TESTIMONY OF J\{ATtY ELLEN GALE, STAFF COUNSEt., WASHINGTON OFFICE, ~ 
A~!ERICAN CrVIJ, LlBER~'lES UNION, ON S. 1400 AND S.l-BILLS To REYISE, f Six sections of S. 1400 and, to alesser extent, the comparable providon.<; of S. 1, 
REPORM, AJ).D CODlFY THE l"EDERAL CmJlIINAL LAW \ would !cverse 200 yenrs of democratic decision-making under the Constitution by 

Bi~graphical Skctch of Mary Ellcn Gale, staff counsel, Washington office, ACLU 

J\'fary Ellen G!.Je, age 33, is stalI counsel with the Washington Office of t11~ 
American Civil Liberties Union. She is u. member of the Virginia. Bar. 

MR. Gale's home town is Glencoe, Illinois. She waH graduated magna cllmlnllde, 
Phi Bet~ Kappn" from Radcliffe College in 1962. She received her lnw dl'grec from 
the Yale Law School in 1971. 

Formcrlya newspnper reporter and editor, iVIs. Gale hilS also worked as (1, speech 
writer for Republican and Democratic cfl,ndidnte:;. She wus t'L Reginald Uebel 
Smith Fellow with t.he Legal Aid SOCiety of Roanoke Vulle)', Roanoke, Virginia, 
before joining the ACLU staff in July, 1973. 

INTllODUCTION 

My name is Mary Ellen Gale and I am stnff counsel with the Washington Office 
of the American CIvil Liberties Union. 

The ACLU is n nationwide, llOn-pl\rtisan organizntion of 275,000 memb~ra 
dedicated to the preservation and promotion of individual rightH' and Hbertle; 
guaranteed by the Constitution of the United States. One of the ACLU'tj pl'ill1nry 
missionfJ is to encourage legislative advancement of civil liberties and to oppose 
legislative encroachment on them. 

The ACLU strongly supports revision and reform of the federal criminnll:tw;, 
This over-all goal of making the federal criminal law more rational and IUO!O 
predictable is a salutnry one. Clear, coherent, and uniform laws serve the publ\c 
by making it plain what conduct is lawful and v-hat is forbidden. They give [rur 
notice to citizens alld In.w enforcement officiuls ulike, thereby rcstrieting the 
possibilities of nrbitrary pllnishment. However, obtaining clear and coherent 
laws at the expense of the rights nnd liberties of l1ur people would bl' n step 
backward. 

• preferrmg government secrecy to the freedoms guaranteed by the First Amend­
i ment. Sections 1121-26 of S. 1400 would deliver into the hands of tIl(' Executive 
ti, complete and final control of information "relnting to the nntio:1al dl'fense." 
~, The free flow of facts and opinions on which self-government ultimately depend 
!! 'would be dammed at its source. Our true national security, which spring>' from 
:~ "uninhibited, robust, and wide-open" debate on public issues and public Officials, 
J New'yo~k Times Co. v. Sullivan, 3~6 U.S. 254, 2?0 (1964), would be destroyed by 
'I ~ mlsgUlded attempt at preservatlOn. As a natlOn, we would come to resemble 
>} thilt village in South Vietnam which was destroyed in order to save it. 

1 This is not a new perception. When Congress first debated the EApionngr Act 
• of 1917,two Senntors marked off for future generations the parameters of debate 
'~ over the protection of national security: 
) Senator NELSON. "(While] there are some expressions perhaps in the bill that 
'>I mny seem a little too drastic, yet I hold that when the safety of the eountr~· if' at I stake the rights of the individual must be subrogate to the grent right of main­
" taining the integrity and welfare of the Nation." 
1, i Senator CUlIll111NS. "The Senator from Minnesota seems to think this is neCeSf;al'Y 
1 or the safety of the United States. I do not; nor do I think we have a Nntion 
t Worth saving if this is necessary. If the power that is here sought to be giwl1 to 
~ tAbe Executive, coupled with thcse offenses that nre for the first time de$cribed in 
~ . meriaan life, are necessary, I doubt whether the Nation could be preseryed." 
~ ~4 Congo Record 3488 (1917). 
;: 1 We submit that Senator Cummins had the befit of that exchange and that-so , hog as we remnin a free, outspoken, and democratic society-he will alwuys 1 nve the best of it. ' 
'§ 9.ur opposition to the information control provisions of S. 1400 begins with the 
f' ~plrlt which permeates them, a spirit of Executive distl'URt in the American people, 
1 Inr the pres~, and,in the C0.n~ress ~tself. It is surely- ironic tho,t less thn:n. three,Yeurs 
~, a ter the dIscredIted AdmlhlstrntlOn effort to suppress the Pentagon Papers m the 
., name of national security, ill the face of the Executive's ill-fated attempt to 

~ 
1 
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withhold from Congres5 and the public the facts llbout Watergate, again in the J (tho definition of "forcigIl1')O\ver" a", given h\ !'tection 111 of S. 1400). The Intcrna-
11l1nlO of n!ttipna\ seonrity, this Congress should now be asked t<:> ()ndOflle filtUl~ if. tional Red Cross may be l:nterc.'ited to loam of oUi; medical tecbnology~and lllnv 
Executive usurpations. We urge Congress to protect its own prerogatives, as well 1 use it tq help the wounded en~my. A 9cl'man political party may use statistics 
n~ the rights and libertiefl of the people it represents, by refu~ing to elevaf~ r about dIsaffected or drug-abusmg soldlers to back up a demund for rernowl of 
unjustified official SeQrecy to the status of law. ~ U.S. troop~ f,?m German soil. These are among the "dangt'rs" of fret> speech. 

Secondly, we believe that the over-all thrust of these statutes is profO\lUdI. i TM ConstttlltLOn never guaranteed that free speech would protect us from the 
nnconstitlltionnL They stril,e at the heart of free speech and due process of lnJ ~ ridicule 01' hostility of foreign nation!', or from the \IRe of our ideas beyond our 
They sweep within their prohibitions the collection, communicatioll, or Pl,b)ica: ~ ,hores. It., nuthol'S claimed only that if we were not willing to run these rit;ks, 
t.ion of informa.tion relating to the national defense regardless of its origin. Tbeyset I we would not be free--and the' opinion of others would no longer ma.tter. . 
110 stnndard whereby the conscientious citizen, public official, "Qr new!' reporter' Moreover, there seems little reason for stating the proposed standu;rd of harm 
may determine whether the infonn(l.tion lw po!'sesses, gathers, or shares witlt ,1 ill the disjunctive: irtjury to the United States or advantage to a foreign power. 
others is copstitutionally protected-or the subject of crhninal sanct:ions. The. t "[IJf IJ;commnnicatiQ11 does nut work Inl injury to the United States, it would seE'm 
use term'" s? brond and vaguc as to forc~ mel~ and ,yomen of good wilt to gueil ;~ tQ (alloW logically thltt no government interest can be aS$erted to overcome the 
a.t the mr..tnmg of the In,w-and nct nt theIr penL They encourage offioiul abuse bl ; first amendment's guu;rantee of freedom of speech." Nimmer, "NatiOlud Securit~· 
inviting .,elective proaccution and, adjuclication on political or p01'80nl\1 grounil.l I Sccrets v. Free Speech: The haues Left Undecided in the Elhbct'g CI1;;O," 2<,\ 
Cvupled with the capit.al puni'>hment provisions of S. 1401, passed earliet th~ ~ Stal!, D. Rev. 311,330 and n. 92 (1974). S()a United States v. Heille 151 F. 2d 8]3 
year, they might even provide a mandatory death penaltl for indiYiduals who :J (2d Gil'. 1945), cc!'t. denied, 328 U.S. 833 (1946) , where Judge Len;rncd Hand 
sought only to inform their fellow citizens on the great public issue,~ of our time. ., refused to appl~r a similar clause of a. precursor statute to information which had 

. . 1 never been classsified. 
1. ,~ecttOn 11~1. Esp~o~age:.. . " .~ There!s no greater certt;illty !Il the requirement of intent 01' knowledgr that the 
~he AmerlCan ~'!nl L1bert\('s UnlO~ .recog'.llz~S that g~nUlne esplon.nge is n ~ in!otmatLOn go.there~ or ~I~semm:lted 1111lY be used "to the jJl:('judice of th{' safety 

srrlOUS offense U~lllnst the natIOn, requ.mng cl'llllmal sanctlOm: and pUUlsbllwn!. 'lor interest of the Umted Stlltes." Arc we more or less "safe" if theJ)l1\)lic knows or 
Bccanseit. is ~mh.iect to flerious I!ohuse in ~imcs"of nutional ~risi;::, it mllHt be closely I does not know of onr defense npeds? Is it in the "ir?tercst" of the United StateR to 
undo cureful1y defined. 8.M .Go~m Y. Um/eel ~tatesj 312.D.S. In (1941): In.stend. ," suppress the facts. about Oll!' conduct of the Wtlr Ul Southeast AHin. or to spl'rud 
sect LOn 1121 broadly CI'II11111[\117.es the knowmg COlloCtlOll or communicatIOn of iJ thcm on the public record for deb/tte? The l11ennin CT of the First Amendment j,.; 
"information relating to the national defense," with the intent that it be llsed or l that the government shall not lnwe tho power to li!~it publie knowledge Rave in 
"kr:o\\'lE'~ge that it mny he u!led, to the pl'~judice of the Rafety or interest of \h~i narrow cir~u~l1stances w~lere .national surv~~nl is in clear' al'ld present' danger. 
UUlted Stat£;!;::, or to the adY[\J:tllge of a.forCign po~er .... ". . t See"e.g., .n'h!fncy v. Cal!forma,.274 y.R. 3::>1, 370-77 (1927) (Brandris, J., COI1-

Thet;e nrc terms fraught WIth confusIOn, What IS "mforrnatlOn relatmg to the .1 cllmng)j cJ. Brandenburg V. OhIO, 39.> U.S. 44 (1969). A" It fonner SccretarY of 
nati0l11l1 defemo"? Or, mort' to the point, whnt hi not "informution reluring to tlll ' State observed in 1822: • 
national drfensc"? T~e ~Upl'eU1~ Court held io C{ol'£n, s'!!pra, 312 U.S: Ilt 31-32. II "No nation. eyer y<>t found any inconvenience {rom too close un in~pection into 
that undcr n statute hf'hng :>peClfio places and thmg", tlus WIlS a questlon for the. l the conduct of Its officers; but many hlwe been broutTht to Tuin und reduced 10 
jury to determine. Sound pu.hFc polic~ t\ud constitutiot:nl luw nUke dCll1(\\ld~!, 1 slavery, by suffering gradual iml?Oslt.ion and abul't'$, ~YhiCh were impPl'ceptiblr, 
clll'cfuJly confined legal defil1ltlOn to give ndvancc warnmg of what conduct \! Il onlr because the means of publicity hatl not been :;eclll'pd" 1 E. LivinO"~t(ln 
prohibited and to guide jury delihCl'!1tions. Under the present. terminologya 'CRIMINAL JURISPRUDE.NCE '5 (1873 cd.), t}uotcd in' Nimmer, sllp~a, 2G 
newspaper report that had weather h:\d delayed an Air Force nirpl'1.UC t.r~t, thats' Stal!. L. Rev. at 333. 
plOl11inel1t genoral was hospitalized for minor surgery, that the North Victnume;~ j. Section 1122. Disclosing .Vational Dc1ense Iw'ormaliol' 
haG! deployed troops in South Vietnam, or that U.S. troop~ werl' using dl'fcc\in J' 
rifles, w()uld all be proper suhjects for invoct1,tion of the espionage Pl'OviBions. Yet Scotian 1122 mt.tkcs criminal the knowing communication of "information l'p]at· 
~he fil"iit two nre probably trivial, the last two nrc not 011!y proper but neccsscr,Yto . ing, to the national defense to it pe1'::;011 hot authorized to receive it." ::;Ct1tiO!\ 112\i 
mfonl1('d public deb!\te, und all foul' are protected by even the nnr)'owest reading , defines "authorized" as meaning authorit)t to have aCCOiiS t,o, receive, po~,:t'''''' 01' 
of the First Amendment. control "as It result of tho provisions of a statute or exeeutive order, or a regulation 

Granted thnt Congre:lf; cannot envision every prospective violation, criminsi ~rriIl.e thereunder.. . ." Tho statute tl;llS delivers to Congress nnd the Admin­
!;;tatutp>: which tO\lch on First Amendment freedoms must nonetheless be written !Stratton the exclUSIVe power to detcrnnne who shall, {1l1d who shall not, h:-arn, 
t9 forbid anI:; the WUTOW class of conduct which genUinely endangers the public speak, or write about a vast array of politicnlly as well m; militarlly sensitive in­
wC'lfnl'e. NAACP V. Button, 371 U.S. 415, 433, 438 (1963). The late Mr. Justice formation. To state this proposition is to refute it. The Constitution pl.'rmits ll\I 
lIarlan, a !ltrict constructionist of the Bill of Rights, put it like this: luch:la\\,. 

But when a, State seeks to subject to criminal sanctions conduct which, e;rcep\ Moreover, by failing to require a specific intent to do an unluwful net, the 
for a, demonstrated paramount state interest

l 
would be within the range of freedQIU < ~\a.tute" may bea trap for inllocent acts," Papachrilltol~ v. City oj J achsOIwille, 

of expression as assured by the Fourteenth Amendment, it (lunnot do so by Jnenlll 40p U.S. 156, 164 (1972). It is so "lacking in ascertainable standards of guilt, 
of a general and all,inclusive ... prohibition. It must bring the activity sought that ... it fail[s1 to give i\, person of ordinary intelligence fair notice that hifl 
to be pl'oscribed within the ambit of a statute or clause "narrowly dmwD to CI)~ltcrnplated conduct is forbidden." PalmCl' v. City oJ Euclid, 402 U,S. 544, 545 
define and punsih specil1c conduct as constituting a clear and prpsent danger t03 (071). No standard of conduct whatsol}ver is specilied. Government officjals 
;::ubstantial interest of the State." •.. Garner V. LQuisian(l, 368 U.S. 157,202 are given a, free hand to enforce their own ideas of what the Ittw should he, llnd 
(1901) (concurring opinion) (oitation omitted). cU.forcement will depend on who is, or is not, annoyed by the discloSHt'.l. But 

We sugge~t th(\t the only categories of defense informn.tion which. may pri)perly . C!lmin~1 statutes this vague are plainly uuconstitutionnl. Coates V. City of Cin­
be subjt'ct to prior restraint on publieation nre present or future tllctical milit.ary ClnTlql1, 402 U.S. 611 (1971). In additiol'! § 1122 is overbroad in a constitutionally 
operations, blueprints 01' designs of advaneed military equipment, aod ~ecl~\ . f:ltalsense., for it sweeps within its prohibition conduct wliich is not only innocent, . 
code';. See Brief of American Oivil Liberties Union~ Amicus Curiae fit 13. New b3~~san,ctioned by the First Amendment. See, e.g., K ellisMan V. Board of Regents, 
York 'l'imes CO. V. Unileel States. 403 U.S. 713 (1971). oa U.s. 589 (1967) j Baggett Y. BulliU, 377 U.S. 360 (1964). An overbroad ::;tatutu 

There are flilnilar problems with the other statutory phraees. One reMap '1M may be invalid even though it generally proteets vital national interest$ whieh 
information about the general's gallstones or the Army's misftring lV.C-16's.ino. ~obTlon approptiate.occasions outweigh ]!'irst Amendment rights. United Sl.ales V. 
Recret, of course, to the enemy) might be brought within the. stutut(l'S sl1nchOn, el, 389 U.S. 258 (1967). Of· Gorin v. United Slates, supra, 312 U.s. at 28, 
lies In the provision that the only required. intent is Hknowledge" that the inCo(ma' narrowing an espionage statute to apply only When scienter is establi8hcd.. 
Uon "may be twed ••. to the advantage of Do foreign power." But (my Jnfprma· 
tion with sOlUe relationship, no mutter how tangential, to the national defeo$e. 
may be to the advQ,ntage of some foreign "government, fMtion, Darty or milittlll;\ 
force, or persons pttrporting to act mi sueh," or "any ~nternatiorlal organizatio~, 
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B. Section 1123 . .l.1fishandling National Defense Information. 
Seotion 1123 has similur deficiencies of vagueness and overbreadth. Had this 

provi~ion been law at the time of the revelation of the Pentagon Papers, every 
person through whose hands they passed could have been charged with thk 
offense. Even memberR of Congress and their staffs might have been proseouted 
See G,'alJel v. United Statos, 408 U.s. 606 (1972), Reporters, editors, publishers' 
Hecretaries, and probably even printers could have been swept within the statute's 
reach, Indeed, the goverIiment attempted to use the similar, although perhaps 
not quite so voluminous, provisions of 18 U.S.C. § 793(e) in prosecuting Daniel 
Ellsberg and Anthony Russo. 

This provision also poses a unique. constitutional difficulty, by making it a 
felony for one in unauthorized possession or oontrol of "information relating to the 
national defense" knowingly to fail "to deliver it promptly to a federal pUblio 
servant entitled to receive it." The Fifth Amendmcnt forbids the enforcement of 
f;tatutes which irAdnge the privilege against self-incrimination. The Supreme 
Court hu.'l repeatedly struck down efforts to short-circuit the investigative process 
(and the Com;titution) by criminalizing the failure to register oneself as a probable 
criminal. E.g., Haynes v, United States, 390 U.S. 85 (1068) (failure to rcgister n 
firearm) ; Albertson v. S,A,C,B., 382 U.S. 70 (1965) (failure to register as a Commu. 
nist Party mcmber) ; Leary v. United States, 395 U.S. 6 (1969) (failure to comply 
with the Marijuana Tax Act), Cf. Leal'V, sup/'a, 395 U,S, at 28, holding that tho 
Fifth Amendment establishes a "right not to be criminally liable for one's previous 
fnilure to obey a stntute which required an incrimhultory act." 
4. Sect1'on 1124, Disclosing Classijied Information. 
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\ 01 leaks of classified information which appe~r to be approved by some. one in 
, authority ... " I d. at 3081. . 1 'tl d'ff t 
, N wonder then that conscientious reporters turn to officta s WI 1 leren 
, ; ?ons and 'diier~nt facts at their command to test out in their turn the Ad­
, OP!~:tration's version of the truth. Veteran i'cporters and editors of the New 
~ ~)l~k:; Times and Washington Post filed affidavits in the Pentagon Papers caso, 
:e~ New York Times Go. v. United States, 403 U.S. 713 (1971),.to the ~!'fect tl~at 
; S Jli 'nl and unofficial leaks were both a neoessal'y source of mformatIOll f<?l a 
: °cs c~usible press. WIthout the usc of Classified material, accordin~ ,to Tlrn,es 
, \V~hjngton Bureau Chief Ma~ Frankel, tI~t]hel'e CQuid be no adeq~ate dlplomatl~l 
: ilitnry and political reportmg of the kmd OUr people take for granted " " . 
; Excerpt~ from Affidavit reprinted in Hearings on Ref07m of the Federal Cnlltuwl 
i l.aWS· supra, at 3079.. ' U' d 

As'the Supreme Court declared 111 another context, the people of the mte 

[ States. . . .• l' 1 1 c.t 
mav not bc regarded aR closed-Circlllt reCl])lOnts of only that w 11C.1 t 10, Date 
chooses to communicate. They may Dot be confined to the expressIOn of those 
sentiment.s that are officially ap:Qroved. Tinker v. Des lVlomell Inclepcllcl(;lll 
Community School District, 393 U.S. 503, 511 (1969). 

And see Just.ice Douglas' concurring opinion in New YOl'k Times Co. v, Um'led 
Stales, 403 U.S. 713, 723-24 (1971) j • • , 

Section 1124 would make it a crime for a government official or former official 
to communicate classified information to "unauthorized" persons, regardless of his 
intent and regardless of the probable or even possible effect of his actions, Mere 
disclosure, wit,h no shadow of purpose or capacity to damage the gcnuinc national 
defen~e interests of the nation, would be a felony punishable by a $25,0&0 fine and 
three years in prison, Since the statute specifically precludes the defense that the 1 
information was impropcrly classified, presumably a government official who, { 
informed his neighbor of matters contained in both his claSSified file and the daily I 
newspapers would be a potential criminal defendant.' 

Yet it has heen estiml1ted, by a security consultant with more thl1n 45 yeaTs of 
military and civilian ('xperiellce in the field of national defense informatioll, that 
oyer 9\l per cent of classified documents contain information in the public dQ, 
main or do not warrant protection for other reasons. Subcomm. on Criminal 
Laws and Procedures of tho Senate Corom. on the Judiciary, 92nd Cong" 2nd 
Sess., Hearings on Reform of the Federal Criminal Laws, Pt, lII, 8nbpart D, at 
304ij i.Qomm. Print 1972) (Testimony of William G. It'lorence). It may- be sug, 

'fhe dominant purpose of the First Amendment wus to pr?lub,lt the w~dc~ 
sprcad practice of governmental S:lppression of pmbal'l'assmg lllfor~n~tlOl1. 
Iti8 common knowledge that the FIrst A~,e!1dn~cnt was a~opted a&amst,the 
widl'spread use of the common law of sedItIOUS hbe! to pUlllsh the dIssem:n!,~ 
tio11 of material that is embarras~ing to tl~e powers-tha,t-be. Secrccy I,n 
gqvernment is fundamen~ally ~ntI-democra~lC, perpet~atlllg bu~eauc.ratlC 
(!lTim~, Open debate and dU,cusslOn of pubhc ISSlles are Vltal to OUI natIOnal 

bealth. t ffi' I I ~l dl > ' The statute as 'written invites a~use. ~v('ry ~ovc~'nm~n 0 CI!1 W 10 Ian c~ 
clnssified information would speak III pel'Jl of VlOlabng Its techmcal command~, 
nnd be subject to prosecution for .politic~l~y et?-b~rra,s,sing the, goVernll~cl~t~ 
Officials could be punished for expressmg polttlCa~ vl,e" R d~st!t.'lteful to the ~o" ('! nO' 
ment if a sineTle classified fact could be found wlthm there sta~ement~. Grant!n", 

• gested that the problems Mr. Florence spoke of have been overcome by PrC"sident 
Nixon's new Executive Order No, 11,652 of March 8, 1972, ostonsibly teforming 
the cla.~Rjfication process. But Mr. Florence testified before this Subcomlllittce 
last month that he had tried-and failed-to obtain from the Department nl 
Defense earlier this year some of the olassifIed doouments which were designated 
as publio records by the presiding judge during the Russo-EUsberg trial. The 
r('uson for denial of his request? The l'entagon Papers-which have been widely 
quoted in newspaperR, discussed at the trial, recorded in the trial transcripts, nnd 
spoken, read, and argued about by millions of Americans (and foreigners)-are 
still clMsified. 

But this is not all. Enactment of this ~t,atute would irrepal'ably damage-if not 
virtually defltroy-the frpedom of the press upon which un informed public and 
democratio Relf-government itseU ~'ely. If the press is not to become merely n 
withered arm of government instead of the adversary'force the Constitution 
intended, it must have sources other than official press releases for the informatioll 
it publisheR. 

In a. study prepm'ed by the Foreign Affairs Division of the CongressiQn~1 
Resparch Sorvice for the Senate Foreign Relations Committee, the point IS 
l)l'ought home. Sec Heal'ing8 on RefoTln of the Federal Oriminal Laws, st,Pj'(!, at 
3063-94. The study found "wide agreement that the great bUlk of defense material 
i:; usually over l)rotected-too highly classified for too long a time," Icl. at 3071. 
And, it continued, high governmcnt officials-such as former Secretaries of De­
fense Melvin R. Laird and Clark M. Clifford~frequently "decla.')sify" l\ational 
defense information wilen it serves their pUl'poses, revealing it to Congl'ession~l 
committees to justify budget requests or to news l'eporteis to test out public 
opinion 011 a wide variety of subJccts. Id. at 3080-81. There is a "high incidence 

thnt the gov:rnment has the right to protect limited categonetl of lllformatlOn 
from unauthorized disclosure hy its employees, ~t need l~ot m:;ke such tran.!<grc~~ 

~ ,ions criminal. Dismissal of those who release lllformation With culpable lIltcnt i or for personal gain should be a sufficient sanction. 
J 5, Section 1125. Unlawfttllv Obtctt"nt'ng Classt'jied Infor11!ati~n. . 
J This Rection makes it a crime for an agent of a foreIgn power to obtalll or 
~ 'collect " clasRified information," Insofar as t!lO seotion a!so p~ecludes the ~crm~~e 
,! that the lnforma~ion w~s improperly ~lasslfied, and ,Since It does not rcq,!lr~ 
J proof of culpable llltent, It would be EubJcot to due process and free spE-cch oblec 
! tions similar to those outlined above. 
:1 0, Section 1126. Definitions for Section 1121 Through 1125. 
j Objections to the definitions of "authorized", "classified information" myl 
~ "information relating to the national defense" have been notc~ above. ~'.e 
, strongly urge that if the latter phrase is retained} it.be. of os ely .restrlct~d ~o m,lh­

~.i'· Inry or defense material which the government has a lCgl~lmate lllterest llll,eeplll~ 
, secret from the outside world as well as from the American people-e.g" techm~ 
, cal details of military weaponry, tactical details of military ~pcrations" the con­
l dl!C,.t or prod~ct of specific ,foreign covert in.telligence gathermg operatIons, and 
~ nuhtary contlllgency plans III respeot of foreIgn powers. 
l 7, ilCLU Proposed Statute on Nati01~al Deferi$e Inforntation. . .. 
. The ACLU proposes the following statute to replace the correlll.tlve prOVISLOIlS 
1. o,f S, 1400. We suggest that Secti0.n~ 1122, Di~closing Natio~lal Defense Informa~ 
t hOll and 1125 Unlawfully ObtallllUg ClaSSIfied InformatIOn, beremov~d ell­
• tirely and th:{t Seotion 1123, Mishandling National Defense Infor~atlO~l be 
~ rewrItten along the lines of the proposals below, rcmovmg suhsectlOn (0) to 
~ prevent any requirement of self-incrimination. 

i 
:i 
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Section 1121. E8pioll(lqe. Strike the section in S. HOO and ilubstitute the following' 
(a) Offensc-A p(>l:son is gumy of an offen~e, if, with intent that classified ill: 

formation r('lating to the no.tionol defense be used by a foreign po,ver to injUre the 
national defense, he or she knowingly: 

(1) communicates such classified information directly to a foreign power or 
agent; or . 

(2) obtains such classified information in order to communicate the infor. 
mation directly to a foreign power or agent; or 

7949 

Tho most egregioul'i ill the combination of the definition of propertJr in § 111, 
General Definitions, with the prohibitions of § 1731, 'Eheft, find § 1732. U(lc('iving 
Stolen Prop()rty, Section 111, for perhaps the first time in the history of An glll­
American law, defines "property" to include "intellectual IJrOpert.y Ot' informa­
tion by whatever meaUf: pre~erved, although onl)' tho means b~' which it is 
)res~rved have a physicnllocation .. ." Under § 1731, theft i~ ~ommittl.'cl.i( on.e 
knowinu!y takes i'unauthori2led control over or makos ullauthol'Jzed U~(I, ChI'lPO::'I­
ttOl\ or" transfer ... of property of another .•.. 'rtwre is foderal jurisdic­
tion ..• if ... the property is owned by, or is undel' 1'110 care, eu~tody or 
control of the United States ..•. " As a recent article in tllt' NatiOI~ warned: 

(3) ent.ers It restricted area with intent to obtnin l-mchinformation in or~er to 
communicate the classified information directly t.o n foreign power or agent. 

(h) Grnding~An offense described in this section is (1) a cln.'lS A felony in time of 
Wfit·; (2) It class B felony fit nIl other times. 

Section 1124. Disclosing Cla,~sifie(l Information. Strike the heading and section . j 
Illtd substitu.te the follo,,":ing: 

In these words is hiddl.'n the monstrous concopt that all information in po~~e,,­
rion of the govern,ment, although paid fot' by the taxpnYl.'r and co\lectod \JJ" 
public servants in the COUl'SC of l)llblic duty, i;; tml1sfol'J1led into the prj\':l tt' 
property of the government burc:nucr{lcy, eriley, "Sut'aking Up on til(' 
press: Nixon's 'Officinl Secrets Act,' " The J.\'Q.lion, l\1urch2" 1.974, pp. 265, ~O(\. Disclosing National Defense Illformat-ion by Public Servants 

(n) OffenRc-A public ~erv:lI\t or former public ~ervant is guilt~r of an offense iI, 
being OJ' h:wing been in nuthorized pos8!:'Hilioll of clnsf'ified information relating to 
thfl nationnl deren~e, he or she imowingly communicates such information to a 
IH'l'SOllnot entitI('d to receive it with the intent to injurc the United States, 

(b) Exception;; to Liability u;; :m Accomplice or Conspil'ator-A porson not 
entitll:ci to receive information relnting to the national defense is not subject. to 
pru,;ecuUon llR an ltccompllee within the mctming of section 401 for an offen~e 
nnder thi~ ~ection, and h; not subject to prosecution for conspiracy to commit nn 
off\'ul'e under thifl section. 

(c) ])('fense-It iH a defen:,;e to :1 prol'lecutiol1. und('r this section (1) that the in· 
formation wn,; commnnicatl.'d for thl.' pm'polie Df pro,'iding the information to i\ 
mpll1ber of the Senate or the HOUHC of I~cprei5entativeR; (2) that the information 
'Vl\" not 1)l'op!'rly cln~sified undel' thc:> definition giyen in section 1120(£). 

(d) Grading-An offense described in~his ~C'ction is a class E Felony. 
Section 112U, DcJillitiol/s for Sections 1121 Through 1125-
(n.) "Informu.(ion relating to th" natiollal def'>lllie "m('ans: 

(1) tC'chnical d('tail:;; .of mili tan" opei·a.tion:;; 01' weaponry; 
(2) thc conduct or produot of COvel't foreign int(>lligenee gathering oper· 

ations; 
(3) militnry contingrncy plans in l'C'sp('ct of fOl'l.'ign powers; 

prO\'idod that Huch inforlMltion would, if obtained by a forriguJ)owel', be used by 
thnt power to injure> 8ignilicnnt.lv the national d('fcnse of the United States, and 
that at the time of tIl(' oft'en!<(' thr information had not previously been published, 

(ll) "Agent" means one in the employ or service of aforcign power who is ncting 
on in:;tructionR of that power. 

(c) "Public serv::mt" is 1m employee of t.ho United SIMi'S Or of a contractor who 
pro miseR t.o abide by this sectioJl when given access to information reldting to the 
llational defense. . . 

(d) "Knowingly communicates" aR used in r. 1124(a) means that the pubhc 
s('ry!tnt knew or had rfla.<:;'Oll to believe thltt th(' action which he tiJok would ~aUse 
injury to the nationni d('fense and acted without taking account of this knowledge 
aud balanCing it agll,inRt the public's right to know. . 

(e) "A p"1'son not ent.itled to reccive" is a perSOJl not authorized to rec~I"C 
information under a statute l'oquiring such authOl'ization or an exeeutiw otdcr 
i~sued pursuant to this statute rcgarding information that Congress has authorized 
be k<'pt confidenMnl. 

(f) "Cln.~Rified informu.tion" tllcalls inforl~ation properly clns~ified IH!rSuant to 
n vnlid statute, exccut.ivo order, 01' regulatlOll, and not declnllSlfil.'d prlOl' to the 
t im(' of the alleged offense. It is a dcfense to a prosecution under this seotion thnt 
the informu.tio? was not cla.%iiie~ in conformity, with th,e rcquirements. of t!110 
statute, executJve.order, 01' I'l:'glllatJOn, or that the mformatIoll Wa.'l not reasonlib y 
~uhject to classilicnti()iI tlnclel' the statute, exee\ltive ()r?e~, or regulation. . 

(g) "Previously been published" menns made publIc III any form, It 1S not a 
r<'qtlirement, of this section th!tt publiea.tioll was otlicially made or authorized by 
an ofTIcel' of thH government WIth authorlt~, to do so. 
8. Olher .Sec/ions of S. 1400 WMch OOllld be Used /0 Censor the Press and Withhold 

injol'mationf1'om the Public, 
Aside from the provisions included in the so-called "national security" chapter 

of S. 1400, scveml other section!> of thc propol'lecl Criminal Cod~ could be used to 
~tifle t,he flow of vitlll information to the press and choke off puhlic debate through 
lack ot knOWledge and fear ofccnstlre. 

The drafter· of this section has publicly declnred that l'('portcl'>; to wh01l1 "go Wl'll­
ment-ovmed" information hn.'l been leakcd would bo f\ubject to pros('cutiOl1 undt'r 
§ 1732 for receiving stolen l)l'Operty. I d. at 267. Indeed, govornment briefs in the 
Russo-Ellsberg CUSe argued that both mon were thic\'cs and, b)' clear implicatiml, 
that their n0wspapel' recipients WNC receivers of Rtolen proprrty. 

Even if t.his Congre~s were to reject the "Official Hccrets" sections of 8. 1400, 
the above provisions would accomplish the same end u11le88 rovised to protect our 
First Amendment rights and HbertirB. Indeed, they would go much further, sinec 
the theft of any government illformati.on, whether or not olaR:;ified ltnd without 
regard to motive, would bc a violation of the hnv. It would thus give the govern­
mont the power to punish any leaks of embarrassing 01' inconvenient information, 

TIXO more provisions of 1:). 1400· directly lrnd thern~eh'eH to gover~m~lltnl 
oppression of the right:; of specch nlld press. Indeed, l)anll~l ElIsbcl'g was mdlctecl 
under the present vcm,iol1S of both these section"!. 8ectioll 1301, OllHtl'llcting (l 

Government Function by Fr::Uld, creates a 11ew offense for one who "intentionally 
obstructs, impairs, or p,'rvert" a government fUnction by defrauding the govern­
ment in any manner." Since "gnvernmcnt function" nild "defmnding" Ut(' no­
where defined, the section grants wide p.rosecutoriul discretion to huras::! the preH" 
[or lIimpairing" efficient opcrn.tions by .exposing ofiicial decisioll-IU(\l\ing procc;;sC''; 
or evon outright chicanery on thC' b!\sL~ of information which wall tll(' gOV('l'umC'n t'" 

J !'property." See Haas v. Hellkel, 21G U.S. 462 (1910) (Hdefruud of till' Unitt'd 
j States" defined to include im])llirillg any government function). 
. Seotion 1742, Unauthorizt'd U~e of a Writing, could ~imil!\l'l~' tejlult in broad­
land llnconstitutiol1ul-:mppreo;;ion of information. The offen:-le, which originall~" i wfl'llimited to JOl'gery of securitie~ find the like, has bl.'en rewritten to criminnlize :t 
. much wider class of 1)eluwio1', T:nder § 1742, one may be guilty of:1 {('lony "if with 
t ' intent to deceive or harm n government or per:son he knowingly . . . (j) is.~u('s ". 
\. Ifriting without n.uthority tci do so: or (2) utter,; or POSSE'l'ls('s l\ writing which hm.; 
l been issued without authol'it)'," There is fecleral jurhHiic~iou if the wl'itin& i~ or 
1 purports to be "made or i,;sued by or under the n.uthonty ·of , . , the lmtee! 
i Stntes ... " It JIlay be nrgued that the inclu~ion of this section with the COnt­I mercial offenses precludes its use in a wider context. But the language of tlw 
if stututc.:..-and the governmcnt'sfar-ranging briefs in the RusRo-EllslJol'g case-snp­
, port no such complacence. The statute should be narrowed to ronch commercial 
I offenses only. 
I D. "Offici(lJ Secrets" Offenaes in S, 1. 
f The comparablc provisions of S. 1 arc loss sweeping n.n ilwa~ion of our eon-

stitutional riO'hts. But they too suffer from seriolls prohlem" of vaguene::;s and 
Overbreadth. "'As with S. 1400, the dofinitions in S. 11 § 2-.tiAl, of "fONigo pow91'" 

'1 nnd "national defen::;e infornto,tiQIl" nre far too b\'\lad for purposes of attnchlllg 
lcrituinalliability to conduet or speech. The IlJ.tter definition, although nrgunbly 
~ IIlora restricted than that in S. 1400, incllldeR informa.tion regarding "~l~e m/lit!1,ry 

capability of the United State;;.". l5uQh (l. phl'.ase leave:; act\l.nl dcfil11tlOn 1,n thc 
{ h.~nds of the prosGcutor nnd the JlWY, expandmg 01' contl'actmg the meamng of 
l "lllilitnrv" to exclude or include such items of c.ommon knowledge !1,S the nurnber of 
~...... nlen cm'rently seI'Ving in the /u:llled forces, thc annual pl'oduction of grain, 01' thc 
t 1hiftin,~ of foreign ttUim\ees, 
! Seeton 2-f)B7, Espionage, URCS much of thc smne· vn.gue langu1}gc. as S. 14.PO, 
j The $( ~nd!1,rd of Qulpability ii! "knowledge" thM the. national defense mfol'1un.tl~m 
I th~ of ender "gathen;, obtai.n'! or l'uvenls ... for or to n foreigu power ox lt~ 
1 agents" <lis to be u;lcd to the injury of the lTuited Stt\tcs or to the advantage of no 
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L I 
I foreign power.". Under § 1-2Al (a) (3), to act "knowlingly" is to act with [mare t . 

neRS that conduct will probably cause a prohibited result. A reporter revealing "Oft): 
tiona14cfen~e infotmation" may weUknow that it eould he described as ilinjnring"; . 
the United States by those .whQ elevate government fiecrecy over public debate or\ ; 
that it may aid a foreign. POWP,l' in dealing with the United States, justifying itself)' 
to its own oitizens, or in myraid ways that luwe nothing to do with our natio~ar ; 

. tho n: 
Yi?i0

1 
. defense. 'rhe statut.ory standl1l'Clignores Gorin v. United States, 312 U.S. 19 (1941) i; 
where tile Supreme ·Court upheld an espionage statute against It .challenge fo;' 
vagueness partly on the ground that the statute mquired "bad faith" or ";;cienter J,: . 
ld. at 28. If g\!ilty i1ttent was not present, the Court ruled, the eriminal sanctio~st. 
would not appl~r. ld. '. ,; 

Despite the decision in United States v. Heine, 151 F. 2d 813 (2d Cir. 19'15)\, 
cert. denied, 328 U.S. 833 (1946), that for pu:rpoRes of espionage, "informatiori:. 
relating to the national defense" did not include information accessible through!: , 
public sources, S. 1 includes no such exception. Its espionage section is thus wide' 
open to abuse inll1uch the same manner as that of S. 1400. !; 

Section 2-5B8,Misuse of National Defense Information, gathe~'s into one scction~: 
offenses spread over several in S. 1400. Subsection (a) (1) is virtually identical With" 
§ 1122 of S. 1400 and is subject to the same criticisms, Although the subsection . 
like all the offenscs included in § 2-5B8, requires the prohibited conduct to b~ . 
done "in' a manner harmful to the safety of the United States," i;his extra prosccu: 
torial hurdle is too vague to deter unconstitut.ionally broad prosecutions. 
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Subsection (a) (3), simiJltr to § 1123 of S. 1400, makes criminal the failme fo " 
deliver national defense information to a federal public servant "entitled to' ; 
receive it" if the possession is "knowingly unauthorized." Subsection (a) (3) doc! 
require that there be a "demand" for the relinquishment. But this does nothing 
to solve the Fifth Amendment problems iuhetent in requiring one to supplr • 
incriminating evidence against himself. Moreover, since neithet "unauthorizcdh ' 
nor "entitled" are further defined, everyone involved must act at his peril 
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Subsections (a) (4) and (5) prohibit the knowing use 01' communicatioIL.!? nn . 
"unauthorized" (undefined) person of "communications information," whichil. 
defined in § 2-5A 1 (3) (ii) to include "the design, construction, use, maintenance" ; 
or rcpair of any device, apparatus, or appliance used or prepared or planned for' 
usc by the United States or a foreign power for cryptographic or intelligcnc~:· 
surveillance purposes ... " Under these sections, it might be a felony for someone' 
to tell others about radnr device construction observed during a motor trip, 01, 
for n newspapet to publish information concerning the communications satellit~ 
program. Once again, such vague statutes lend themselves to prosecutorial abusel restrict the dissemination of information properly in the public domain, ana' 
sweep the ordinary citizen within nn uI!predictable net of criminality. I · o\'el 

· ~hilll 
Section 2-5B9, Violation of Wartime Censorship, prohibits knowing comn:,[Ul1ie~ 

tion with an enemy or its ally in time of war (undefined) where in violation 0 . 
a federal statute, rule, regubtion, or order. It could be used to curb news reportcri • 
and others' travels to the war zone or to allied countries for legitimate invcsti, 
gatory purposes. If this seotion had been law five or :o;ix years ago, and if th.: • 
Vietnamese conflict was a "war," the issuing of [t regulation undor an existi( 
federnl statute might htwe prevented Harrison Salisbury's reports from Nort. 
Vietnam or other report.. based upon contact with "the other side." The Firs 
Amendment contemplates providing Americans with information from all source; : 
in order that they may determine for themselves what is true find what is fn!st-. ; 
and what public policy should be. ~ . 

At the very least this statute should be limited to violation of federal stntute~ , 
Criminal liability should not be made to depend on rules, regUlations, or orde,:; 
issued through the administrative process. It is Congress' job to define fcder@ . 
orimes. . ~ 

Sections 2-8D3, Theft, and 2-8D4, Receiving Stolen Property, like the simi1~ . 
sections in S. 1400, could be used to punish the press and its sources, memberso 
CongresR, and other citizens attempting to subject government policy-making.t, 
outside debate. Subsection (d) (iii) of the theft provision defines property tOll": 
clude "any government file, record, document, or other government paper s~o.e; 
from any government office or froln any public servant." Although this provISl.Q; 
is considerably narrower than the definition in S. 1400, it might still cover~, 
formntion transferred to reporters by officials with less than final control over:1 , 
disposition. Moreover, the degree of knowledge required for the offense of recely: 
ing stolen property is merely that it "probably has been stolen." ~. : 

The section says nothing nbout whether copying of documents Inter reliurned;t < 

their proper place, as done by Ellsberg nnd Russo, constitutes theft or not. But}U' 
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foreign powor.'~ Un~er § l-ZAl (a) (3), ~ll !~(\t IIJmowlinglyl1 is to act with aware. 
ne~s th!tt conduct will probably cause 11 prohlbitcd result. A reporter revealing "na· 
tional defenlle infOl'ma,tion" may well know that it could bc described as "injurin~' 
the United States by those who elevu.te government secrecy over pUblicdt'bate or 
th!l;t it may !1~d a forei!?n powe: in, dealing with the Dt1;ited Stu.tes,.justifying itself 
to Its own c~t,,,,~ ,,'or 111. lny,ald ways th,.t 111tve nothmg to do With OUI' natiollal 
dcfense. Thl:) s,~, ,tory standard ignores Gorin v. Unit eel Slales, 312 U.S. 19 (1941) 
where the Sut'. .eCourt upheld an espionage statute against a challenge 10; 
vagueness par')"' ,1\ the ground that the statute required "bad faith" or "scienter j, 

I d. at 28. If guilty intent was not present, thc Oourt ruled, the criminal ilanCtio~g 
would not appl~'. ld. ' 

Deflpite the decision in United Stales v. Heine, 151 F. 2d 813 (2d Cir. 1945) 
ce1't. denied, 328 U.S. 833 (1946), that for purposes of espionagr, "informatio~ 
relating to the national defense" did not include informati.on accessible throllgh 
public sources, S, 1 includes no such exception. Its espionagt' section is thus wide 
open to abuse in much the su.me manner 11.'1 that of S, 1400, 
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, the Russo-Ellsberg trinl briefs, the government, u::;ing similal'h- rquiv(}cnl jlI'O­
~i~ion5 o! p.re~ent Inw, a)'gue~ that a government record is the 'information e011-
tamed mthm It ::tnd not the pleces of paper on which it iR in fact r('corded. rlld('l' 
the govern~ent theory, Ellsberg !l;nd Russo we're guilty ,)f theft of the l)entagoll 
Papers: T,l?,s theory would establtsh government owner~hip of gO\'rrnment "{11-
IOImal1on m I?uch t.he same :yay?S s. 1~00 a~ld would, similarlY. und drastically, 
redll?6 ~he somces of mformatlOn Vital to mtelltgent puhlic disctls"iou I)f irnportaIlt 
publtc Issues. . 

B. Olher Offcnses Against the Nation 
1. Treason. 

The National 90~nmis~ion ~n Reform of Federal Criminal Laws (her('inaftel' 
the Brown Comm~sslOn), 111 t~YI~g to narrow the definition of tl'ea>lon, <lec Wurking 
Pa,pers of lhe Natwn~l ,Comm~sfwn. on Refm'm of Federal Criminal Laws, vol. I, at 
419-~7 (1970) (herem'lft~r 11 o1'k~ng Papers), reworded it so :\~ to rench more 
broadly than ever bef?re mto areas of speech and conduct protected by the First 
Amendm~nt. See T,est!1nony of lhe American Civil Liberties Union Before the SCllale 
Subcol~rmltee on Crumnal Laws and Procedures on the Filla/- Report of the National 
(Jomm18sion.on Reform of Federal Criminal Laws 70-73 (1972) (hereinafter 19"'0 
AGLU Test~mony). ( ~ 

Section 2-5B8,Misuse of Nationa~ Defense Information, gathers into one sectlon 
offenses spread over several in S. 1400. Subsection (a) (1) is virtually idClttical with 
§ 1122 of S. 1400 and is subject to the same criticisms. Although the subseotion 
like all the offenses included in § 2-5B8, requires the prohibited conduct to ~ 
done "in a manner harmful to the safety of the United StateR," this extra prosccu· 
torial hurdle is too vague to deter unconstitutionally broad prosecution~. ~. 

SUbsection (a) (3), similar to § 1123 of S. 1400, makes criminal the failure to ' 

Both S. 14?O, § 1101, and S. 1, § 2-5Bl, have sUhstantially returned to stntutory 
formulas :vhlch wOlfd presumably preserve the limits of existing law, induding 
the necessity of an mtent to betray," Cramer v. Um'led States, 325 U.S. 1 (1944f. 
But. the contours of present law are unclear. fcl. at 46-47. See, e.g., the conm\.cnt in 
Unit~1 Slafes v. Stephan,.5q F. Supp. 738/ 741-42 (E.p: Mich. ~943) to the effect. deliver national defense information to a federal public servant "entitled to 

receive it" if the possession is "knowin~ly unauthorized." Subsection (a) (3) doc! 
require that there be a "demand" for the relinquishment. But this does nQthing 
to solve thc Fifth Amendment problems inherent in requiring one to supplr 
incriminating evidence ag'ainst himself. Moreover, since neither "unauthorized;' 
nor "entitled" are furthel' defined, everyone involved must nct at his peril 

Subsections (a) (4) and (5) prohibit the Imowing use or eommunication to nn 
"unauthorized" (undefin'~d) persoll of "communications information," ·which i$ 
:lefined in § 2-5A1 (3) (ii) to include tithe design, construction, use, maintenance,' 
or repair of any deVice, apparatus, or appliance used or prepared or planned fer 
use by the United States or tt foreign power for cryptographic or intelligenc~ 
surveillance p\1l'poses ... " Under these sections, it might be :1 felony for someone 
to tell others about 1'I1dar device construction observed during a motor trip, or 
for a newspaper to publish information concerning the communications satellite 
program. Once again, such vague statutes lend themselves to proseeutorial abuse, 
restrict the dissemination of information properly in the public domain, and 
sweep the ordinary citizen within an unpredictable llet of criminality. 

Section 2-5B9, VioZat1'on of WaI·time Censorship, prohibits Knowing communica· 
tion with an enemy or its ally in time of war (undefined) where in violation 01 
a federal stlttute, rule, regulation, 01' order. It could be used to curb news reporter,' 
and others' travels to the war zone or to allied countries for legitimate iuvesti· 
gatory purposes. If this section had been law five or six years ago, and if the 
Vietnamese Mnflict was a "war," the issuing of a regulation under an existing 
federal statute might have prevented Harrison Salisbury's reports from North 
Vietnam or other reports based upon contact with "the other side." The FiliI 
Amendment contemplates pl'oviding Americans with information from aU sources 
in order that they may de~ermine for themsclves what is true and what is false­
and what public policy should be. 

At the very least this statute should be limited to violation of federal statute" 
Oriminalliability should not be made to depend on rules, l'egulations, or orders 
issued through the administrative process. It is Congrcss' job to define federal 
crimes. 

Sections 2-8D3, Theft, and 2-8D4, Receiving Slolen Property, like the similal 
sections in S. 1400, CQuid be used to punish the press llnd :ts sources, members of 
Congrcss, and nt,her citizens attempting to subject government poEcy-making,tc 
outside debatd. Subsection (d) (iii) of the theft proviSlOn defines property to m' 
elude "any government file, record, document, or other government paper ato)en 
from any government office or from any public servant." Although this pro\~s!On 
is considerably narrower than the definition in S. 1400, it might still cover in' 
formation tru.nsferred to reporters by officials with less than final control over!ts 
disposition. Moreover, the degree of knowledge required for the offense of recelV' 
ing stolen property is merely that it "probably has been stolen." 

The section snys nothing about whetllcr copying of documents later returned to 
their proper place, as done by Ellsberg and Russo, constitutes theft or not. Butln 

th~~ In. times of l?eace It IS treasO.n for one of our CItizens to Incite war agail1l:'t, 
us, InCltement w!thout proof of mtent could well be no more than advocacy 
llroteQt7~ by the Fll's~ Ame~fment e,-;en under a restrictive reading of prc~cl1t 1[1,'\' 
as re~UJrlng !111 uneqUlvoce! cafl to vIOlenee now or in the future" before advocacy 
mn,¥ be pumshed. Noto v. Umied States, 367 U.S. 290, 298 (1961). See,Yales ,~. 
[hilled States, 354 U.S.2~8 (1957). Under Bmndanburg v. Oklo, 395 U.K 444 
P96~), the only spee:ch whicI; may be punished is that "directed" toward causing 
Im~n~nt lawless aetlOn and lIkely to produce it. 

S\mJlarly, the treatment of propaganda broadcasters as traitor", Chandler Y. 
U[lued States! 171 F. 2d 921 (1st Cir. 1948), cert. denied, 336 U.S, 918 (1949); 
Glllars v. Umted ¥tates, 182 F. 2~ 962 (D.c:;. Cir. 1950), raises grave constitutional 
doubts, One ~an s propagaI\da is another s f!ee speech, as the bitter controver~y 
over the war ~n Southeast ASJa taught the nation. In order to avoid the prosecution 
and persecutIOn of those who espouse \mpopular doctrines the crime of treason 
~,hould at le~s.t be: lin:ited, as. the Brown Commission sugg~sted at one point, to 
natllalpartlClpatlOn m 0. foreign war against the United States." ll' orking Pa.1)CI'S 

, vol. I, at 419-23. ' l' Among the saliept differene~s between S.l and S.1400 in defining trea~on is 
I that S,1tt~onfines 1~s.elf to 'Vmted States "nationalsi" wlrile 8.1400 applies to t persons 111 fa~t owmg allegJ!1.l1ce to the ,1!nited States." The latter formulation 
1 IS clearly alll;blguous and overbroad. CItIzens of other nations should not be 
I. ~hlnrgep,ble With tr~asoll agai~st the United Sto.tes. The need for clarificatiOll iR 
4 II ustr~ted by qa!lzsl~ v. Umt~d States, 83 U.S. 147, 154 (1873), which declarecl 
t that .alIens domiCiled III the Umted States are covered because tht'\" owe temporarY 
1 aUeg~ance Moreover, 8.1400 by tht' phrase "in fact" apparently'bnrR the defenRc ! ?fflnt~ure to k:~IOW t~at one owed allegi::mce to the United States. Such 0. defense 
. IS P amly cruCIal to mtent. 
~ S.l provides a mal~datory death penalty for treason undel' certain eil'cum­
; stnnc!lS' fhe ACLU IS ~nalterably opposed to capital punishment on mornl, 
~ cofnstltutlOnal, and practICal grounds. Inflicting the death penalty, as nas so 
J 0 ten be~u demonstrated, .does not deter serious crime more effectively than 
1 se'dre I!r!son se~t~nces. It 19 a barbaric anachronism which diminishes the moral 
~ tos {J°MtICallegltlmacy of the society which practices it. See F1!rman v. Geol'gia 1 .. 238,371 (1972) (Marshall, J.) concurring). 
I 2, Military Activity Against the United Slates. 
~ SeotTion 2-5B2 of S. 1 makes one guilty of an offense if "with intent to aid the 
{ enem~ or t~ p.revent or !>bstruct a Victory of the United States, during R'time of i ~9.:t'nnd Within the Umted States, he participates in or facilitates military ae­
li IV! lea of ~he ~nemy." There is no I)t'ccisely comparable provision in S. 1400. 
l t The sectlOn 111corporn.tes the Brown Oommission's suggested redefinition of 
! t~as~n anq, is f;p.";lght with the same dangers. Since neither "facilitatm;," "mili­
~ de y, nor war IS defil1e~ b,y S. I, the statute could arguably apply to an un­
.~. elared war, such as that 111 80utheast Asia, and to speech in praise of the gouls, 

i 
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,~ 
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t(\ctiC8, ideolog~', go,vcrIlluentnl I\y~tem, or any other aspeots of tl\e "en\ll1ly," it 'ember who hired. an auditorium .for a speec~ lp,tel' found to violate the statute, 
such I'pep ch might, for oxample, stir that enemy to renewed militury Vigor. Th).ii~lI though he nmtlwr uttended It, knew of It.S contents in advance or pfil'tici­
Wl\t'\ tho very chargc frequently leveled against critics of ,the Vietnamese war :lted in it, could bc cOlwic.ted of a m~jol'. felo.ny. Those "aotive meIhbers" who 
whoso loyalty, patriotism,sincerity, and deep conCern about the futUte of 141' :pplauded such a speech, w~thout cCl11slderlllg It to constitute ille"'al advocacy of 
Unitcd States werc beyoud question. The apparent pUl·pose und likely effeotQr'lDledia~e nTlne~ lllllurrectlOn, would be similarly liable. Inte~t and act are 
this section of S. 1 is the stifling of political dissent, of conscience, and or lOYal lilaUy dlvorc('d ~ro~ each other by such a standard of culpability. Rights of free 
oppo::;ition. By its vl1gueness f,1.nd overbredth, it ~uthorizes sanctions against nQt ;~h lind a"~OCHttl(~n, .gtummtced ?y the First Amendment, nrc destroyed. 
only the genuine enemies ?f our nation but ,:160 those who ~xp.re~s disapprpvulor 'Bad us S. liS, the Il1Cltcrnent sec~lOll of S. 1400 is fnr worse. It is n prescription 
or actively urge changes 111 go.vernment polley. In lVest VLrg~nw State voard oj ,r governmentl11 tyranny. Under Its loose language, entirely innocent conduct 
Education v. Barnette, 319 U.::;. 024, 640-41 (1943), Justice Jackson for the m~ior. ;{~rmcd by n?t even a 9reath of suspioion ?f possible illegality, could be the 
ity as'iCrted the claim,; of con;;ciel1ce agail1.",t the coercl<Hl of the state: ·,~dor a mo.Jor felony . .rTlhe most theoretIcal proposals in the most unlikely 

Struggles to cocrce uniformity of sentiment in. -;upport of some end thought ;11IlInstances curry p~naltICs up to 15 years. , ." Schwartz "The proposed Federnl 
e!!ilential to their time and co\\ntry have been wuged by many ,good fl." w~\l 'liminal Code," 13 Orun. L. Rep. 3205, 3273 (1973).' , , 
(1S by evil men ..• ,. As firi:lt lind nl.Ode.vate methods to att~\in unity havll failed, ;&cti0!l1l03 punishes one who "with !nten~ to bring about the overthrow or 
tho~e bent on its nccomplishmc,llt must resQrt to uu over-incre!~si?g severity. :;tructlOn of ~he gov.crnment of the Umted States or itny stu.te Or local govern* 
As governmental preRStlre toW~trl;l, upity becomes ,!?reater, so stnfe becomes ,~t, n,s speedIl): M clrcum8t~nces Permit, '.' ."incite~ others to engage in conduot 
more bitter, (1S to who~e unity it shall be .... 'Ihose who begin cQcr~ive 11~hthcn or at >some future tune would faclhtate the overthrow or destruotion by 
elimination of dis!:'ent soon find themselves exterminating dissenters. COni· )rooo( that goyernmc~lt." One is sil11ill1!ly liable who, with the prescribed inten t 
pulsory unifico.tion of opinion achieves only the una:lhnity of the grrweyqrd, rlgn!llzc~, lel\d~, recnuts melnbers for, Joi.ns, or remains an !\ctive member of al{ 

It. seems trite but necessary to say tllnt the Fl1'l5t Anlendmellt to our .§~mzutlOn Wh10h hus as a purpose the Incitement" forbidden in the first ~ub-
COllstutitjon W(1.S de~igned to avoid thcse cnds b~r avoiding these begin. ilIOn. , 
llings, ... We set up governmentQ;\' tho consent of the governed, nnd the j.lnyith S.l, s. 1400y~rlllits-il~dccd, encourages-the finding of criminal in­
Bill of Rights denies those in power any lcgnl opporttll1ity to coerce thnt "twlthout tht' COml11ISlIl()l1. of a smglo act beyond speech itself. The connection 
conseut. ltwecn IIdvoeae.y and ttover.thro.w .• : of .the government" is made' yet more 

It Rcems trite but necessary to say tho.t Justice Juekson's words arc as true now "UOllS by t.he f?;llt~re to yequlre e~tl1l'r ~mmment danger 01' substantialli1(clihood 
as when written. A provision like § 2-5B2 has no place in our constitutional scheme ,success. No. ~rmed IllsurrectlOn" IS necessary. And the word "facilitate" 
of government. £~d~mbmc(' mCltement of others to make speechcs or posters or write letters 

ilk:!l of ~overnll1(mt policy. Section 1103 of S. 1400 is a blueprint for in Justi~~ s. ~nci~in(J Overlhr~w 01' Destn~ctio~ of th~ Go!'ermmmt. . /ksOI):'\'plu·:I~~! "coercive olimination of dissent" ltlld "extermination of di5~ 
Section 110') of S.1400 and tiectlOll 2-nB3(a) (2) of S.l WOUld re-enact the Snuth }Iers. The brst Amendment to our Constitution was desio11ed to void these 

Act, punishing n~ere .t1dv~ct1cy of revolutiont\r~' change>. The. AOL U vig~ro\l~( ~by avo~diJ1g thcso b<:ginnings." Barnclle, supra, 319 U.S. ~t" 641. '1'hls statute 
opposeR such leglslatwn 111 any' form. Accordmg to Brand!J1,bur(J v. OhIo, 391 ~ch sanotlOns the puu,llilment of mere "belief in an idea H Scales supra 36'7 
r.::J. 44-1, 447 (19613), lS,at274 (J)ollgla~, .1., diss('uting), p(wes the way fol' destl!uction of OUl'Ro'ciety 

thc CO\lstitutional gunrnnte>eR of free speech and freo press do not p~rmit3 ;orc.urely thun the incit('ment it condemns. ' 
Htatc to forbid or proscribe advocacr of the use of force or of low VIOlation 'Sauo/age 
except when such "dvOCMV is direoted to inciting or producing imminent '. ' , 
lawle~s nction imd i:;; likely to incite or produce Rtlch netion. . ~cllOns 111.1 and 1112 of S, 1400 and Aection 2-5B4 of S.l prohibit impniring 

The S. 1 provision would make it criminal for one to advoc(1.te the "desimbility ,llary e~cqtlveIlC"i:1. by dam!1.[{irg propcrty, Although S.1 is nppo.rently an at­
or n('ce:-;~ity of armed iMlI1'rcetion under cirC1lll1:ltl;l.nCep. in which there i" Hubstantisl ~\pt to lumt tl~e, off enS!) to milttm:y property, S. 1400 reaches out to embrace 
likelihood his advocacy will immi'nently produce, in fact," m'med in.qnrrection ~~lIy overy.~~mg nnd o\'ery activity that l11ight be taken in relation to it. Sec­
(\nd where there is intent, "to induce or otherwise cause" others to engp,ge in arme.d ~ lrll prohl )~~~ dnmagq to or d?laY"or ob"tmctioll of nny United States prop­
in,;urrection. Although 8. 1 I;I.ppear;:l de:'ligned to meet the Bran(knbura tC&t, I\~..o that. of aI~ assocmte natlOn, nlrno"t any other projJorty, faCility or 
retaiul'1 many of the cOMtitutiomd difficulties with which the Smith A.ct Will }ICh that 1~ or nllght be ~lRecl in the nationnl defense, or production or rej)alr 
riddled. The Rtanclm:cls are ff1r tou sllbjrctive to l'each (1uly those thc stattlte~e. 'property. Th? r('q~l1red intent ii) "to impair, illtori<!rc with, or obstruct 
(J~tensibly intends to cover. Since no overt nct i:; nece:lsary, it will ahvf1Y::l be open ,nblUty c.f the Ull~tqd .• ,)tat(>s 01' an ao:sociato nation to prepare for or engage 
to the trlel· of fact to find ":;ub~tantiallikelihoodtl of al'lned iU'lnrreetio;l whereiu ~1l oft defel'!~e actlvltll'.q." "Associate nation" j" dellned in Section 111 of S. 
fn,ot there Was none. StIch a iitandard inviteq judgment on thc busis of 1lUSsioJ\ nnd }~, n VatW:1 at war with a foreign power with which the Pnited '8tates is 
prejudice against politically unpopular minoritiC's. Thc ~pel1l,el"s intent i:; similarly t, "\ a~·""ui not dt)ti.ned.. '. . 
likely to be judged by the \\'ordil he uses, for no achC1ns other than words~re ~nd~rtne \a,,~le terl~S of ,§ .1111, antI-ywtnam wl;I.r demonstmtors who "mter­
required. , ! 'lIth p1lbhc tr:l.nsl~Ol"tl\tloll by the~r v~ry numbers could have been prose-

pe~pite the !lncient rule .of crillliun:llaw that guilty intent t1.lld guilty ~ct )Uml rrr~r sd:tbdota~e~ ~,"maJor felony. N ot~mg ill the .s~a!,ute's lang~itge Jlrohibit::l !l. 
cOlllCide thl;l.t unfoClu,ed wLCkednes8 IS not enough and there must be pUTjJOSC WI 'm e \t~m", mtent ... , to obstruct the abilIty of the Umted States ... 
effectt.h~ specific criminalre;;ult or.at least foresight of con~equcnGe, c.g., Rcgi1lC!V. lid· engage !11 war o.r defen"e activities'" tmder snch circumstances. Nothing 
Cunningham, 41 Ori1n. App. R. lii5, .3 Weekly L. R. 70 (1957); Dennis ,¥, Untlld. ~ilnf·rnv\l.nt prOlleeU~}On under the ~enel'o.l cl'imillVl attempt, conspiracy, and 
Slates, 34.1 U.S. 494, 499-500 CIl151) I the statute further l,Junishes 0110, who "orga· ,lU\~;on s~ctlO!lS of ". !,400, 8ce sectlOns 100/-03) for :,;peech encouraGing such 
nizc:l (1. conspiracy Which engl1ges in such advoc!l.OY ... ," Thus the ol'g~,njzcr of ~ f" %b~hon. Tho sechon COUld. he used to destroy tho rights of association 
politicul grollp, thOl.1gh he may ~ve left it 01' hav;enothing to do with the illegal \~,~;i~l. Y gllara~tec~ br ~he l!lr~t t:Am:n~m('nt. It ,~'ould ll1~ke, every pU.blic 
advocacy or even hate opposed It, would bc pUIJIshed fot· the unfo.rcsecnnetl! 01 [he· u.hol1, yo rn.\ttp;l .h(l1\ p(!aceful ana 01 dcd)'! >:ub.](,et to cnmmal sanctulllS 
others A l!\W which so attenua.tes criminal rcsponsibility invitcs sclective enforce- :'.\ Ir~n whim of nfIlCml power. Sec Cox v. LOllisiall(!, 379 U.S. 53(i, 557-58 
meut ~gainst the most vocal 'nnd most successful opponants of the goV()rlllne~t ~d't\\here the Supr()Juo Court, in striking down n similarly vague and over­
The Supreme Court has hf)lcl that only I\\cnlbel's actively involved. in an OftwUZa: "!, ,a:\Ite, observed: 
tion,. and, sP.ccifiC!l.lly found to pO;:;$O&~ guilty kl1.o,Wledge l);l1d,. m tent, !llfJl' b,e 1,~ It IS .clearly U!lCO, nS~i,tutional to aMble 0. publfc official to determine which' 
con Vlcted of lllegalndvoco.cy ul1Jlm.' the fonner VerSIQU ~f tho Smltll A,ct. Sea es9Q '~:m!CSSIOl1fl of VIOW WIll be pcrmittcd n.nd which will not 01' to engage in ill~ 
U/lil~d Slates, 367 U.S. ;203, 22.8 (l9Gl); ~VotQ v. Umted SlaieS I 367 U.S. 2 ,,': l~U~ discriIlli~ation among. pel's~ns .01' ~rollp~ cither by use of a stu.tute 
29~-300 (HI61). . .".. h ,..fhov1dU;g a ~y,\tel11 of brond dlSm·ctlo11ary llcen'1mg powor 01", as in this case 

S. 1 f1.!l"t~er pnl1!shcs one who/ ',[IS fin "u,ctlve mcmber ~of 0. con.spu acy, )"hic 'lh e CqUIV(l,~CI}t (J['R,. uch a system by solecth>c,' ('nforcon'!~nt of (in extr,.emeIY 
engages III Illegal Advocacy, "faCIlitates such' ndvocaoy." Under this l)l"Q\,lSlOU,~ "road prohll)1tory .~t,ntutc. , 

: lIl-431-,:; __ 1n ' ' , , 
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Section 1112 essentially repeatR the dffcnse ottHinrd in § 1111/ but 10werR the lewl 
of required intent to "recldC:'ss disregllrd.". It thus extellds Rt.lll fu~·tlH'l' the 0ppor· 
tunities for official suppressioll of that VIgorous and C'f'fectlvc dls~ent 01\ whkh 
democracy relies. . ".. . 

Section 2-5B4 of S. 1 IYlall:es it, criminal for n J1er~on with mtent to Impair tn' 
militarY effectiveness {If the United St:1tcs" to "dl\mt\~C'. . . or tnmprr ... with 
anyt11ing of dirrct military'significance to the 'Gnited StatC's '.' .. " Th~ lat\<! 
phi.itse is defined in the stntute to incltldq,~n "llrJ11mllrnt or anytmg rl~e peculiarl\' 
suitrd for military use," even when o'11y 111 cour:<c of rC's(\(lrch.and development." 
Since intent to impair l11ilitnl'Y e!fectiyeneR~C(lllld he rC'l1d to IIlcludC' any ~[lpo;i. 
tion t.o development of weapoml, no matter how C.Olltly or ohsolC'te, cdltorin\' 
n"'nillst the' ABM, news stories exposing en.ormous costover-~un» und ~nech:\nical 
f~lUl'r, or simply fi citizrn'" public or prIvate remark" ngtlmst the sltnatmg {II 

llueienr stockpiles in his hom~to\~n, could he l)r?sC'cut~d on the theory thnt th~! 
"dnmnge" the objects of ihen' dlimpprovnl. ~11lf: I'CctUlll s~101.lId. ~)C narrowed to 
apply only to culpahle physicnl drU11l1ge to or llltl'l'fl'l'cnce 'WIth 111Jhtnry hnrdw:ll'(',. 

5. Irnpairillg :Military EffectiL'81lCSS by False Statement. i 

Section 1114 of S. 1400 makes it crin~inal for a·l~('r"01\, in j i!lle of,wnr (~nd~fil1ed\ 
and with intent to aid. the enemy or mterfere WIth thE' DDlte~ Statrs IIhlUty In 
engage in Will' or defense activitieR, knowingly .to cOmm1.l111l?lltc 1\ st!\t~~Jent 
"which in fact is false" ahout "lo$se", ID!ans, opC'r:lt,lOl1R, 01' conduct of the Jl'llhlnrr 
forcef> of tho United States," of an nss()ci~tc: ~lation, 0.1'. of an enemy. It sim~\otly 
punishes factually false. stnt('m('nt{'! about CIVlhfUl or. llllhtury cntm;trophe or any 
other mnttel' of fact 'which, if believed, would bo llk~ly to nffect the Rt\'l\t~gy ~r 
tncUcs of the militar~r forces of the United St!1tefl Or hk~l~' to create general pRom 
or Herious disruption." S. 1 contnins no comparable prOvJ;llOn. . 

Enactment of § 1114 wOlll~ rn:ectively destroy pcrhnJ?s t~e ?1o~t Impo~t:l1lt 
fllnrtion of 11 free press-the ob!Jgo.hon to report fully find fmrly ll~ tllnr~ of n!\ho~~l 
crisis th.e discoverable facts about that crisis. It wO\~d make pum::h,t\~lo M n milji1f 
felony good-faith enol'S in neWs reports about a WIde rlHl.ge of actIVity. 
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By cOl~tl:nst, S.l. Rc,ction2-,j!3:J, prohibi.ting uvoidarl(,(, of military ~l'l'\·1('( .. np­
pears dchmte l~nd IJl1uted. But, it also provld('!': thnt til!' otf('ll~e i~ It ('ontinlJin o' OIH' 
';il.til a p('r~o~lls ~o longp.r <Itldcr a duty to r~g.i8tpl', th<'l'rbr C'xtC'uding th<' !ln~"ihi­
hhes <.If l?lOSeC}ltron untJl long a~~r1' the ol'lgll1al ()~C'nHr 1I1a;;' have· o<.'/.'llrri'd. In 
To!(ss!e v,, Un,1ted Slales, 397. U.S. 112 (1970), tIl(' t;uprl'lllP Court cOl)"trllpd the 
~~li~tJve ServICe Act t() requIre obsel'Van?c of the fivc<renr statute tlf Iil1litation;; 

to Pl'ot~ct individuals from having to' defC'l1d thplllHf'h'eR ngail1~l ch:lrw'~ w]J('n 
the bas~c facts !Uay luwe b('emne obscured by timc and to minimizp tIll' dml"('l' 
(~f ?fficlal pllUlshment beclUise of acts in the far-distant pnst. ~J:rh n tiDH' 
h.mlt may also hl~~'e the: salutary effect of encoul'agin" law ('llf')r("'lllPnt offi-

, Cllt~S promp,tly 1'? l~vestJgate suspec~cd criminal netivity. Id. at 114.-I.i. 
~xtcndll1g th~ t\l~e 111mt f~}!' pl'OSeCU~lOn,ls fl:nother'invitn.~ion to selective pro~erll­
hon. It nlR? mterferes With dl!e proce:-;s nghts to It fill!' nnd spoE'd,· trial. For 
cXfi!nple, wltncsses may well dlSnpPCl\l' and memoril'S grow hazy 0\';'1' ;L l!l-vt'nl' 
~~~ . 
Sectio~ 1110 of ~. 140q forbids incitement of othrrfl to "in fact" \~v:ld,' military 

or substitute scrvlce,wlthout l'C'gnrd to First AnwndmE'ut protcction" of frp'c 
speech o~' to nct\!al. connectio!l,bctw~cn. the "incitemCl'lt" lind the evu,ion. ~ .. cti()n 
I1l7 of S. 1400 sll~111al'ly forbl~~ th~.Il1Cl.te~ent of mutiny, insuhordination, l'('fl1~lll 
o! du~y, or descrtIOn, and the faClhtntlOn of eVC'll attempted mutiny ('1' ill~l1b()l'­
dmntlOll. The vagueness of thr trrn~R, the lack of proved or provable ('111111rrtiol\ 
l)ctw~cll the. ~p~ech or othrr expl'(;,~i'l\'e conduct. lin ';1 the culpable Mtivily. would 
pcrnu~ np'phc~ttI()n or, the,stntutC'to s~l('h con~t~tutwnally protectcd !\('tiyiti('~ ltH 
the olgnl11ZutlOn of G.l. cO/fC'ChOllSCf! III oppn:ntlOl1 to the war or indel'd to 'lilY 
spe~ch which l11!ght. el?cotlJ'[Jge "insu9p.rdinatioll." Section 2-5:86(1\) (:3) 'of ~. '1 
~lIm!nrly ll~akes It. crnnmnl for o~~c to mtentional.l:l; caURe ... insubordinhtiol1, 
lIlutl11Y, .or ~efuRal of duty . .. The only defil1ltlOll of "cause" in S, 1 is the 
cxplan~tlOn m § 1-2A2 that condact causes a l'ei>ult "when it is an llntecpdt'nt but 
for w!uch the result would not have occurred." Such (t definition dOl!" Ut.tle in 
pr~ct\Ce to close.t~q.gal2 between speech nnd action. It docs not evell attPl\1pt tt~ 
satIsfy- tho pr:ohlbltIOll III B?,adc;tbul'(J ,:,. Ohio) 395 U.S. 44.4 {l9(i!l), uf criminal 
snnctlOn8 agalllst speech whICh IS not lIkely to produce imminent luwl(·"" nctiPll 

II. OF}'ENSBS AGAnlSl' PUBLIC ORDER 

Moreover there is nothing to prevent high-level officml conce;alment, of ~uclJ 
facts a.~ tho 'bombing of Canibodia whilo t\ pro>tecutol' pursues, trIeR, o.nd, (I\)tnll\' 
0. conviction in the erroneous belief that such "fact~" ,,:oro. false. The hl8tor), !,r 
Otlr involv('ment in Vietn!]'l11 suggests th!l;t when the chOIce IS betwC'qn the OfiiC~cl 
and t.ho press version of the facts, the citizen may be beUer off trustm.g the vr~", 
Without it, we. might never b!l;ve learned of the n:;n.sst\cre at l\ly Lm, th~ \\1d~ A. l1iotina 
spread corruptlOn and Oppl'CSSlOn of the South Vietnamese government, or Ib, . 
str::mge discrepancy between many battlefield r.eports \1'np' th~ observable fae,t •. ! Althou,gh th~ ~r(J\yn Commission Consultant's Report pcrsua.-;iwlr rCCOll1-

A free pre!;S js going to make mlstal(cs. OccaslOnally It IS gomg to make mBI"! ! mended oharp limItatIOns on. federall'lot law beclluse of constitutional dimcnltiP~ 
mistakes. Criminal liability for such errors cannot b? ~n.ad~ dopendent ~n so vagu,1 ; and o".er~aprin~. state jurisdiction, scc Working Papers, vol. II at 001-10211, th:~ 
i~Jl intent as "interference with" ~h.e "defense actn'ltleg . !Jf the '!lmtcd Statl;, .:, Com~lsslon S.I' tnal Hepol't (II.R. 1004.7), S. 1400, and S. 1 all contain anti-riot 
Such a sta.ndard would permit offlClfil harassment of pohbcally dls!avorp~ pub- 1 prOVISIOns whICh could su.bstautially interfere with FiJ;St Amendment. l'ight~. Lilw 
lications. It would, in effect, impress the press into govel'llment serVIC\) untU sitch I I~lnny of the .0ffel1~es. agaul,st national sccurity, the anti-riot laws t1.l'e broad nnel 
time as the stato of "wal''' came to an end. i lague, s~v~epmg wl~hm thClr terms conduct clearly protected by thr Fir"t .\uH'ud-

'Z' ('<. • men~, ~aJlmg to 110tl~y the law-abiding of what conduct if! prOperl)T forbidden, and 
6. Offenses Relating to lYh zta1'Y ~Cl'uwe. 'i proVldi?g a cony~l1lcnt tool f?r discriminatory prosecution and govcl'llllwntal 

Both S. 1400 and S. 1 punish evasion of ~'Jlilit.al'Y \<e1'vi,co, ?tlstnletion of milit6~ ; oppression of pohtlCal advorsfil'lCs. ~ 
recruitment or induction, and causing mutlllY, msubordlllatlOn, or refufll1l of db~' 1 Yet ,the Supreme 90urt ha!4 ~ffi~'lhed tin~e a~d again that public pence callnot 1)0 
The S. 1 provisions, sections 2-5B5 nnd 2-5Bo, are . more narrow~y dro.wu1t 5: I pr.esencq a~ the ,price of sacl'lficmg publIc dlSCOUl'ilO and dissent, C.g" CoalN< v. 
the S. 1400 provisions, flection 1115-17, but they still present sel'lotiS ,vro~ ~~~! C(lIY Of C11l~znlla~~,,402 D.B. (311 (1971); Term-inMlo v. City of Chicago, :3:17 V.:-:l. 1 

Section 1115 crhninalizes tho failuro to "satisfactorilyoomplete CIVilt~" 1949). In 2'ermt1l~ello the Court declm'ed that 
substitute sorvice, without requiring proof of culpability. Sinoe. "sati~fn~t?t'r ! 
eomplete" is nowhere defined, it could be construed to mean anythmg from fal \Ire i 

to show up on time one morning to failur? to show, up at aU: It .thus crentes~ 1 
special felony which c,auld be used s.ele~tlVely agml1?t consClentlC?l!s oblect~l. 1 

The section also ptllllShes conduct wl~h llltent t<? aVOid or delay mlhtll;r~.~C!\i~ ! 
which "in fact" constitutes false. swearmg or makmg a f!l;lso statrment ~'.VlllChh~ 1 
made criminal by sections 1342 and 1343). Since s(;'ctlOn. 303~e) speCJfie~ t,;, 1 
"[c]ulpability is not required with respect to any factor speCified III the ~escriptl," ; 
of the offense. as existing 'in fact,' " section 1115 could be read t!,>yerl11lt prQS~~! 
tion for innocent falsestatclllents without rega~d to the culpabll.l~y I:equbll~mi'r~ ~.' 
of s{'ctions 1342 and 1343, so long as the larger mtent to aVOld mil}tmy 0 igil I" i 
was fmmd. Or it could be read to incorporate the knowledge of fahllty that ~1~Yh!ll 
Cjuire . Either WfW it could sllpport conviction for conduct or ~peech Wh)C ~ t 
nothi~g to do, with ac~uD.l avoidanee .of milita,rJ,' servic~ and ~hus again inVltc~ 1'l' l 
cl'iminatory prosecution on tho baSIS of pohtlcal bclwfs, FU'st Ainendrucut p ~ 
tected activity, or other impermissible criteria. J 

.~ 

t\ functio.ll of frec speech un~er o,ur sy»tCI1l of govcr~I1l?l\t is to invite di"lll\tn. 
It may mdeod \;etlt serve Its lugh purpose when It, mduces a condiLilJll of 
umost, crcates dlsl:latisfaction with conditions as thcy arc, 01' cwn stir" p~op1e 
t~ !l-n&er. Bpeech is oftcn. provocative and cho.llel1ging. It lIlny "trike at, 
prejudICes and pl'econcepbOlls and 111\,\'e ]lrofotmd um;ettling eff('ct~ n" it 
presses for acceptancc of nn idea. That is why frcedom of speech, thollO'h llot 
absolute, .. ,.IS nevertheless protected against censorship or punh;lutH'ut 
unles~ sl1o\\:n lIkelY,to produce a. clear and present dangcr of a cleriou:; :mb: 
stantive eVil tha~ rises far abo\'e puhlic inconvenience, annoyance, or Ull­
rc;st .... Thero 18 no room under our Constitution for tt more rll:4riclive 
VIC.';, For ,the altel'l1n.tive ~vould len:d. to st!l.ndardiza~i()n of ideaH oit hoI' by 
l;g~slatur(ls, courts, or dOlllmant polItICal or cOIlunuIllty groups, :337 '(;.8. :lot" 
..... 0. 
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lUllting is not protected by the First Amendment. But in this context olliv 
viol('ut activity it:ldf or conduct clearly nnd immediately productive of such 
lWtiVity l"honld he punh;hahle hy the eriminallaw. Such conduct cannot be speech 
~I()ne, f:(>e Brandenburg v. Ohio, 39;i U.K '144 (1969), holding thnt the government 
mH.' forbid ",peoch only when it is "directed· to inciting or producing imnH'llCnt 
lawle~" uetioll and is likely to incite or produce such action." Id. at. 447 (emphn~i5 
~ldded). Speech ",11ioh iR the oceuRion fOl' violence is not ncce~:;arily the cnu~c or 
it .. See Workil1g Papers, vol. II ut 1000: "What i~ obviou~ly lacking is any r('qllil'c, 
ment th:tt the proscribed speech pose a clear and present danger of violencc, The 
Rtnt.utp ... l'efers [only] tothc danger that tho violence . .. on the pnrt of the 
rioters will enuse.injury to person 01' Pl'OPC'l'ty." [l~U1phusis in original.) A :;ttttl\te 
which nl1ow;; government officials to determine when the con.uectioll ;:ufficc:l cau 
onl~- lend 1() the dangel'll the Court warned against in Co:c v. J~oH'i8i(mCl, 37\\ 
U.t4. ,i3G, ,j37-,')8 (1965); "It i;; clearly uncomtitutional 1;0 enable n, public officinl 
to determine which exprcsRions of vlew will he permitted and which will not.. ... " 
And scc IIc8s Y. Indiana, 94 S.Ot. 326 (U)73), in which the Court majority and 
dif;t'cntcr;; rcad exactly opposite mcanings 1nto the same words uttered hy n 
demonstrator in a moment of confusion and potential violence. Recovery of the 
actual 1l1<'ulling of speech ill such moments from the memories of partiCipants 
[tfter the fact. i~ at test an extraordinarily difficult tnsk, A society which ns"ign.~ 
criminal liability on the bll8is of such fl'agile distinctions rUll" too l1igh a risk of 
penalizing the innocent. 

i. IIlCilillg 0)' Leadin{1 a Rial. 
~il'cti(ln~ 1801 and 1803 ·of 8. L400 !1nd ~\.'ctiol1 2-DBl of S. 1 prollibit illcitin~ 

five or mort' iJer'loni< to riot. NeithC'l' statute diHtiJ1g\lh;he~ between m:1jor lind 
mino, di'5ordr.l'» in Retting thc pen[lllY~,lts rcconmlO)'lcied b~r the Brown COlJllnis, 
~iol\. 8('e. § 1801(3) of iti; it"hwl R.eport . .tioth "tatut<'s dr.finG a riot as a disturbance 
involving yilllent. and tumultuous conduct whlch crcate~ a danger of injury to 
Pl'1':;OIl"\ or property or obstr,llCtS lJ.. government function. S. 1400 requires thn.t the 
daug(>r bo "gravt'," S. 1. thitt [tbe "immediate." 8. 1 ,further rcquires the injur)' 
iI\yoi\'('d to be "sc1:iou~" :l.l~d the ob~truction to be "substantiltl." Eithcr formula, • 
t ion i~ 1m improvement oyer the QVt;!l more vague "'t1rding of tho 80-called Ch'U 
llight,; Act of UlG8, Ul(' fil'~t federal riot law, But, ncither upproaches the eon~li, 
tutiollal Rt:1.l1dard enunciated b)' the Supreme Comt in Bra.lIclcnbU/·g v. Dldo, 
1;1Ipra, 31)5 U,S. at 4'17 (l969) (eve1\ advocn.cy of force or violation of law is pro· 
tN:tt'd "lwech except when it aims tttn.ncl il> likely to produce "immincnt; h\wle~,; 
.at't.ion"). But see. United States v. Matlhe£L', 41D F. 2d 1177 (D.C. Cit .. ID6!) (up, 
1l0lrling the constitutiouality of the D.C. riot Rtatute, similar to H. 1400). 

J 
i 
,j 

j 

Botii ~tl\tutes CUll be w;ed to pm1h;)J, merc.p.dvocavy, evrom where no rio~ in fltet 
occurs or where the conn(~ct,ion between spcech and violence I'; !11C'l'oly tempo1'ul. 
1'11(',}' thu!'l suhstantially invudc territory governed by tho First Amendment, 
'l'urnultuou,; conduct which "obstructs a government function" m:ty be no mora 
than a 110if;V but peaceful dmlOnstmtion temporarily blocking 11 government 
,drh'('w9.\-. Hitch conduct is well within the cOl1stitvtionally gao,l'atltced right or 

, 

~'1.s~(1ll1bl~· and petition. , 
AdditionuUy, both si!\tnte,; pl1ni~h the giving of "commands, instrllctillns, or 

diJ'('cti('n~ in fmUwrnncc (If" :t riot: S. 1400 alRo makes it criminal to "urge purU, 
CiPOtiOll in" or "Lend" a riot. Again, Hess v. I'lldinna, 94 S.Ct. 320 (1973), .olJlply 
demon,;tmte., thr difficultjeR l'n~ounteJ'ed in determining who IS trying to f\lr.~.hct 
n riot and who i:l trying to limit it. Snch speech is protected not only by the l!:rst 
Ameudmrnt, bnt al~() by tho Fifth Amendment guurnnteo of due proce~s of Inw. 
The ~tnndnrds for puni:;hmcnt nrc i"0 vague nK to require potential yiolntnl'S, law 
rllfurcrtnpnt PPl'sol11td, (tnd judge 01' jury to guc~s t\t their moaning. See LUllzcl1a 
'\'. ,~tl'1l' ,lel'Mll, SOG U.H. 4i)1 (1988). 

i 

R HOD would suh>'tnntiullv bl'oadl'h fcdernll'iot jurisdiction. Interstate tntycl, 
1I>'e of t1lC' 111:\11, m' use of intrr;'\tnte (~omntel'CQ facilitic", regardJl'ss of inteut, "in 
the COUl'Sc of the plunning,llromotion, ll1auagement, executinn, consumptioIl, 
01' cont'(>t\ll1';pnt of the otYen"'e," would he suffici('nt. Thet'C' would be jl1risciiction " 
wherr lithe riot o\J;:trttct'la federal gllvernm('ut fUnction." Any realistic ntmnpt ~ 
to enfol'c(' such pl'OVi~itln~ would involve tho crQation and ~(Lintel1ance of n ~ 
llationnl riot police, Sil1CC nearly ('very "turilltltuol1~ diqturhnnce" of whnt~wr " 
dl",wrip!'ioll would fnll intn Otl!' or anotdhel' of .tUb j\11:\~tllctional cat.egd<!l'it'~'t." hatt ~,'~ 
;:ueh 1'1',,,,i;:io\1'1' rt'nlly do is give the fc el'l11·gdvrtnmr.llt unfettered IS('1'(, 'Ion 0 Ii 
,,('colld-gUl'$'l ~tn'fe 'lnw,rnfol'cE'ment official", and to decide, 1)e1'11ap» forputpO>c; :i\ 
far rC'lllt;"ed frlllll legititllnt(> law cnforct'l1tt'nt c0l111erl1s, to prosecute tho~(' whom tl 
the stntl' fail,:; to ClUll'g(\ or com'iet, or sont(>hce in It rnanncr acceptnble fo f('d~.rnl .~ 
officiak Civil libcrtnrinn~ huv!) long opposed the establishment of n l'onng ,1 
ied(,l'U1 police force a13 a 8ub:ltantlal step toward governmentul tyrnnny, ~ 

.n if 
'~~ 
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e. Arming R{otm·s. 
Bot.h s('ction 1802 of R 1400 und scction 2-9TI2 of B. 1 prohibit trailliJl" "Ul£'r. 

ill the use of w~np(ln" with culpable inlent-in S. 1400 intent to "llr()l~(ltl'" a 
riot and in S. 111lt~~nt that the wenpoll be lIRed in u riot. 1\eith(>r S('ctillll Il,::kl's it 
del\!' wlwther a l'wt need occur 1101' req1lires any actual dall"el' (lr III!mill('ut 
"iolence. Since therp iH nothing jnhrl'cntly wrong jn tenching :~nothf'r to list' 11 
firC-:U'!l1 uuder pl'C;lC'nt law, t\nd :mc~l teuching U1(>,);' in\'ol,,(' ~10 lll(,l'l' thail "pi'('('h, 
the O(f<'llSIl 1l)~y c,reate u tyap for 111110CCl1t talk. Of. Worklllg Papers, \'<1. II ttt, 
1002. I,n pmctlce Jt could force defendl1nt,: to 11\,(1\'e lnck of guilty int('nt ill~t('l~d 
of plnclIlg the bUl'dpu of pl'oof beyoIld a ren,~onnhl(' doubt \\,hel'(' it. bd"ll"" lIlI tlll' 
prosecution. Advlwt\cy which i~ l)rot('cted \ly lhe Fit'hi AIHt'ndllwnt I\h~: 11(' ll"'('d 
to Ill'OVP .i~tention to "pl'tllnote" n riot, n standard ,yhich neitlwr cll':;tiy d('fil!(:~ 
the pl'olublted conduct. nor guicl('s lnw enforcement ufficials or c<)urt-. in dl't('r~ 
mining whpre to draw the line between potential ofi'enders (\nd tJlO~e prut .. '<'t('d by 
the Fil'"t Amendment. . . 

G. Ellgagillg in a Rial. 
Thl' primary pl'<>bl('!11 with s('cHon lR03 of S. 1400 and "petiun 2-DB;) (,f"';. 1 

which prohibit "nnp;nging in" l\ ri(}t, iil the di:;cl'c( h'll left to bw enf(1l'('cnH'llt llfIi~ 
cinl~ by the vugu('npH~ of tllt' term r engae;ing in." Such IJr(lad provi:.:iPll'" ('ttl! oulv 
encoumgp dragnet. nrre>\tA, Wllel'l' police mnlw th€' !U'bitrnry dt,termillnti"l1 (lUtt 
cY~ryolle within ~ip;ht or reach is "('ngnging in" the dj"turhHll('r, even tlwugh 1l\'ill\' 

of tht'lll mny Le prl':,ons who h:1Ve committed no Cuphlhle nr\\\h:,b~'l'\ ('I' \;1' 
innocent I?y,;tand('l'~ catl~ht up in unexpected circum"tnnces. It ill"it~,- :11'l'el't 
~n t1l.!' hn,'its of I'uch lrrc-1e\'ant tartors n~ ~ucc, ugP, and l11all1)C'l' of dl'l''''', '1:11'.' 1;It('1' 
mndtdntlOIl of llHCh arrests or the di~ml~sal of charges cannot c()mpen,llltC' tll<' 
\'ictilllH for rc;:;traint, incarceration, oj' Ruch col1aternl con"equence~ of arrp~t n~ 
uudrr cHrI'{)nt law, thc !llclusion of theil' fingerprints in crime control d:tt!'],:ll1k~ 
find th(' :CfUSlll hy pubhc or p~'ivatc employel'~ to hirc them on thp lIn,i,.. Ilf thpir 
bru~h WIth the It\w. See Sullwan v. Murphy, 478 F. 2d 038 (D.C. (il'. HJ73). 
4. Failing to Obey a Riot Control Order. 

.Section 1804 of B. 1400 and section 2-DB4 of S. 1 would .iustify I11U~" nrrl'"t" for 
fmlme to ~hey It fedcral public ,;pl'vnnt'li rem,onable riot control oJ'dl'l'. Fnd('i' ~. 
1400, no l'1ot or VIOlence need actuullV occur. 

~.l :,ubstnntiaUy.follmy:l tho Brown Comrnif'Rion l'ecol11mt'ndatioll limiting the 
OflCU8C. to ordel's ~Ivcn 111 thc tlitnmcdintc vicinity" of a riot by pl'r.;on,; with 
stlpel'vJsGry nuthonty OVCl'tL public safety foren. R. ]400 cn1bru('e~ dI,;niJ{'di('I1{'p 
in the vicinity of an "imlwuding riot" as well. tlpublic RCI'Vant" j,; d('fined in 
t'ecthm III of S. 1400 as "an of'nc('l', employee ... or othC'J' person [luthol'i:wd to 
not for or 01\ behaH' of {L gO\'('l'nm(mt or s(>rving the government lit' Ull~" hrHlJclJ, 
dCp!\rtlllent, or agency thl'l'cof. ... " Nothing in section 1804 rt'quire,; till' puhlic 
servnnt whose orders it is an infraction to diSObey to be n public lmfetv office!' or 
luwe nny l:lpecific authority l'l'lo.ted to the specifie'circumstancel'<. • 
, Under S. 140q, members of theprcllS and public could be otdrrcd to "mow, 

dl~\leri1C, 01' refralll from Rpecified activitv"-·such as tnldnno phot(lO'l'aphs-hv all" 
~o\'er\1l11en~ official who objected to th('Ir pJ'e~('ncc or act.i~ity in ~11 ar(':! wl1r1'I' '[t 
l'lot W(lll «Impending." Such yague provisi01l8 giY(, govcrnmcllt OfflCi:ll:l bl'ottd 
powC'rs to interfere with freo 14ppceh and press and to control what the public 
learns tl\)Ol1t government l'e13ponse to Pl'ot.cflt. demonRtratio118 as w(OIl n~ to riots 
or potentiniriots. But thesc are matters of which the public should be thoroughly 
find nCCul'llLely informed. ~ 

Ii, Disorderly CQluluci, 

Section 1871 'of S. 1400 would muke it a vjolatioll of fed('rnl law to !J(!\mve 
tltll1u!tuously, violently Or threllt.~ningly, cau"e "UllrlJl1S011llblc l1tll~C," U"l' ~lbn~iyc 
or ~bRCCnc l:mgunge or behavQ ob::lccnely in a public place, obstruct ]Jed('~tl'i:ln or 
\'el~l?ulnr traffic or n, ,Public fl'tcility, pCl';;isten'tiy follow 801nenl}C ill a public l .. 1:1or, 
~ohclt 11 8exl1al act m II public plnce, or engage in "nny other conduct whit'll 
Prfcnt7" n. .hazl1:rdous ~lr ph.n'icnil.\' offenl'ivc condition f()!' no legitimnte PUl'[l()"~." 

he ll'qUtred Illtent Iii merL'ly to nlllrlll or mlno~- another pers01l 01' rcckle~,; dl!i­
fPg~rd. o~ th.o f.nc~ that allother \><'1'"on iR hothr1'('d hy til(> prDhibited I.'olllh!ct .. 
Jllll'll~dictlOl1 IS hml ted to the specinl territorial, maritime, nnd {til'(,l'Ilft jlll'bdictiun 
o t 10 United Statm" . 
. 'l'h~ Clff('n~es CIlcoll1pnSH('d br Hl'ctio111871 are limited only by jmaginl1tinn. b it a 

,'JOhttlOll tu yell 01' run in thc hall" of n fc'deml building'? to liwear loucll.\- ('IlOllgh to 
lO owrheard? To imped(> 1J(l~sep;h~' by ~tnllding on a bu~y s\'l'('t't C{lrn('l' in "Indbu 
country"? To be noi,y Oil !tn nil'pitu1e? ~uch It law violnt'(,!-l th(' 1'[11(' (If ('OJ' ". LOlli8i­
UI/(I, :J7U e.H. 536 (1\)(;5), hy giving law I.'nfol'cetllent o(ficinls virtually tlllfNll'rt'd 
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di,;cl'Hi'1l1 to upplr a broad prohibitory Rtntute against those whoHo Bp:rch or 
conuue': b "ltr 'JOying" to them or other:>. But the pxcrci~e of clinstitntiOlUtll'lghts 
Cfilmot lwlim1tC'd t.o tho~c occa~iollf; on which it do,~s not annoy othcrB. Coape",: 
_1m'011, :~1i8 F.8. 1 (Hl;)8). The i:'lupreme Court hn~ repCtttcdly overturned :;tatute~ 
\I'hieh ehiH Fil't't Amendment rights. Huch statutos cause the public to steel' fur 
widl'l' ,.f the prohibited zonp of conduct thnll JleCe~sMy, because they fltil to gil'c 
ell' aI', w:u·\.ing of what the law forbid,;. 1'ho,r give police the power to onforcc thelll 
·"dl·('t'i\'I·l~· "(tgltin~t. those whlJse (1,ssociation. togethcr is 'an.no~ring' b('cause their 
idm", till'll: lifp-style, or their 1)h;.'sic;l.l appcm!'ance i~ rc~ented by tlw m£l,.ioritr of 
HlPir fdlow ('itizens." Coaled V. City oj CLilcinllClli, 32 l1.~. 011, (HO (Hl71) , 'Srr 
NA.1<'P v. nulton, 371 lJ.R. 4l."i (1\)63), Evell public obsceuit~', at lcust wl1('1'o iti~ 
('sHPlltiall~' ('xpl'I'ssivc conduct, l~ protectcd b~r tho Fil';;t Anwndl11ent .. Hess l' 

I )(lialln, !l4 t-\, Ct. a26 (1073); Coh~JI \'. Cai#ornia, 40,1 U.H. 1.3 (1071) (r('V('\'siu" ~ 
.,.;tutt' c<lllv;rtion for "qITensive 6ouduct" for'uHe of It word, gcnen1.11y thought ota~ 
Ob"OC'I1\', t 1 ('XPl'C'SS strnng pmotion !1.bout,!1. politicl1.1 i';:;\1o). And the gcnemt mtc \Ill 
solicitltt[nll of sPxlml contact, at lca"t in tort h1\\', h~1"; long hrcn thnt "thore is no 
harm in :I-king." 8r,' e.g., SC!mm,~ Y. Bcclcs, 11 Utu.h 2d 280,3,')8 P. 2u 344 (lOiH). 

B. Drugs 

'rll!' BrO\\ n CommisBion 1'('('c1mmcndeel that p08~ef\gioll of lllarijuana be tl'~n.t~d 
!\~ It ll1l'l'l' l'eAl.llatory infraction, subject to a fine only, see COllllllcnt, in its Fillal 
Re]101't at, 2;),3. The finall'copi,t of the NnJiunal Commission on Mal'ijllana and 
Drug ,\buse rpeommt'ndcd that marijuana po~"e~~ion he decriminalized altogether, 
See JIl.lrlj'lI(!llo: A Signal ojlilisundel'standlng (1972). Yct both 8. 1400, HectiOll 
182a, and 8. 1, sectjun 2-9g11 make pot;f;ossioll a misdemeanor. In S. 1400 the 
]Jenaltr for a first offellso cu,n be as Il1llch m; one J'(>(u' imprisonment and it 5>10,000 
JillC'. In S. 1 the pOf'sible penalty is six months in jail and a fine of up to $30 per 
day. rlldl'l' :-i. 1400 an offend!;'r previous1y convicted of violating state or federal 
~!rlyl; hw~ 11my be cOllvictt'd,ut a felony and punished by three yeJ,rs in jail and a 
l32;),000 hm·. 

AH tht' Brown Conl1ni~,.;ion obsprw~d: 
fwailablr evielel1cC' does not d('mollstrate significant dC'lctrioui> effl'et~ 01 ' 
nw,ri.innno. in qUllIltities ordinarily consumed i ... nay risks app(mr to be 
>'ignifir::lIlUy lower than thoso attributable to alcoholic h<'vcrnges j •• , the 
;;ut'iul CMt or criminu,lizing a Imb::lttmtial st'gment of otlwtwitle law-ahiding 
citi,:mry is not justified by tho, as yet"lmdemonst.rated harm of marijuana 
U:-1C; and •.• jail penalttes (or usc of marijuana jeopardize the credibility 
and therefore the dctcr.teut value of our drug laws with respect to other, 
dpll10nstrably harmful dr\lg~. Comment to Pinal Report at 255, 

Thp ACLF Rtl'ongl.IT eudorlles the decriminalizatiun of marijuana pOR~e:;;~iOll and 
llllO. Im]lortant cOllstitutional rights l)rO at stak{', inclnding tho right to privacy. 
Cf" e.g., S/(II,z(,y v. Gcol'(lia j 394 U.S. 557 (1069). The fl\et that marijunna u~e moy 
Ill' llHll'nlly .t mmO)'illg" to 1ll!:t\1Y pcr:>tms is not >;ufficient ha!;iH for mnking i~ 
Cl'illlinnl. Sec Coates v. City oj Cillcilmati, 402 U.s. Gl1 (1971). The exi:4t('nce)f 
fmrl1 nrhitrfll)' peJlLlltie::; for cond\1c(, not cleal'l~r l:lhnWll tn be harmflll el1('olll'l\gcs 
;wh'ctivP pnfOl'('c>ml1nt" lwlice corruption, nnd the l1::;C of llueh police techniques os 
(,Htl'npmcnt nnd illegal HO!ll'che~. It diverts millioll:4 of law enfOl'Celllont dollllr~ lind 
thousands of 11ll111-hour::; aW!IY from iuvelltigatioll and pro:>ccutiOl1 of serious c)·ime. 

Alt]wugh We approve of lhe s]Jccia.1 ~i{'ntencing proviHions in R. 1400, udeling 18 
C.H.C. § iilOl to permit court dise.u'etion in placing fir::;t offenderH on pl'oha"on 
\\'it hout ('nt(>l'ing a conviction on their record, as a. step in the right. directiuJl, we 
hdil'\'(' It.;t. dC'criminnlizntion is long overdue. 

In ndelititm, the ACLU belipve~ thnt criminal ]lUni8hlllent of lu\rd-drug nddict~, 
'1\'110"[> \lS\' aud possession of tho drugs is fundnnl('ntn1J~' a result of illueHs l':ltlwr 
t.hlln criminal int(!Tlt, "is n violntion of the Con8titutioll. See RolJ1:lIson v, Calijornitl , 

:WO l'.~, lHlO (1!)(i2), holding it unconstitutional t.o make addiction pre IW a crimI; 
Powr.ll v. Tf.Ta,~, a02 U.S. 5ltl (19G8) (dissenting opinion). If tho Eighth Anwnd· 
ment han on crllcl and llnnsnal punishment forbids pnnishment for" an irrt'sistiblc 
rom[llllsi<"lll," according to Ju~tice White, concurring in Powell, snpra, 392 lU:l. tl~ 
~H~, "I do not S(\e how it, elUi constitutionnllr be (1, crime to yield to such t~ com· , 
l)lll~i()n." IVe ngre(>. . 

Reetinn lR21 of'S, 1400 imposes mandatory minimum sentcncCR for traffickers 
in hc'ruin or hlOrphim.-five ye!1.l'S if the drug Weighs le~~ thltn four OUJl('(~~, ten 
yN1\';\ if it w('ighs fnul' nunCC8 01' more, t\nd life imprisonment without pnroJe,(~r 
ll(,(,(llld hurd-drug offenders trafficking in fonr OUllcefl or more. ),Iandntory nU!lI' 
11ll1ll1 ~('nt(»l('CS hnvc been specifically disapprovod by tho Brown COllulli"si(lll, 
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:1 the Prcsid(:nt:tl Co~mi$:-i.llll. on L~l\\, EnfOl'cemer:t and Administration of ITl1~tice 
l (:-indonal Cl'llne Cllnu'.l\~~\\l,I\), and the AnWl'u:all Bar AS8ociativI1. Working 
J Papers, vol. II ~~ lQ02,·O.J. I"uch harsl; 1ll.nl~du.tol'.Y senVJll~es. d('stroy. any possi­
,j hility for :ohubl\l~ntl!m h}ll'1(>~1 011 the 1ll.dlVldlll~l chnractel'IshC8 of .th1' o1t'tmder. 
~ rnder thClr provlO:1Uns !ttl mchgcll t nm'cotlCs nddlCt II' ho Hells dl'ugR only to ~UPpOl't 
i hi; Oll'n hahit nnd h~" no other. hiiit~ry .of eriminal b(>havio~ is discard('d as an 
;~ unworthy human bClllg :dOllg II'lth blg-tlmp dealers lLnd maJor felon,;. But it is 
X the little offcnder, without the bucking of organized crime, who is mo,.;t likelv to 
I be urJ'('~t!;'d und ~un'(1r the [ll'p~rrih('d penaltie~, . 
1 

~ C. Ob,~cenily 
< 

4 Doth S. HOD und S. 1 make it a federal felony to diliscminate obscene l11atc'rial, 
~ therebY ]1unh;hing the fl'l'C'doIll of speech and press guarnnt0eu by the First 
i Amendment. The ACLD ()PPO~('il any rcstl'iction on cX]JrcSHlon on the grounds 
J thut it is !lomeho\I' OUS(,l'lll', immoral, shaJ).1cful, or distasteful. The COllstitution 
;i requireg that such judglllent~ be left to tho individual rathel' thnn tu thc govrrn-
1ment. Justice Dougla~, dissenting frem the Supreme Court majority in Miller \'. 
"I Cablornia, 93 S,Ct. 2607 (1073), outlined the dangt'rs of det()rmininO' that slime 
;j rl.rm, of expression arC> bC.I'ond thC' protections of the COI1Htitntion: '" . 
ij The idNl. that the Fil'st Amt'ndment pPl'mits governn1<'nt to ban publieu-
" cMions that arc "olfcl1:<ivc" to somo people puts an ominous glos", OIl freedom 
"~ of the pre::,s. That te~t would make it pos:;lble to ban nnv papPl' or anI' journal 
i or lllagaziIw in S011l0 lwnighteu place .... To give the power to tIle censor 

,~,' U~ wo do today, is to malw It ;;harj1 and radical br('ak With the traditions of I~ 
.~ fl'cC s(Jci~ty. " '.' th().l~latPJ'i!),ls b?fo1'c ,us may J?Q garbage. But HO is mi.lch 
'.1 of what IS said m po!ltlcal campatgn~, m the dally press, on TV or over the i I'adio. By l't'IlSOIl of the Fir,;t Amendment-and I'olely \)cCltllse of it-:.;peakN's 
~ l\I\d publishers have not been threatened 01' subdued bcci!.U';C thcir thOll"hts 
L ond idea~ may be "offcn:<i\'O" to some. ld. at 262G. '" 
'.\ A definition of Ilb:,;cellity that would both give. fail' warning of what is pro­f hibit~d and limit itHe,If to the tl'uly pornograpnic hu~ deficd the best legal minch, 
·1' I/f\he r~ntll1'Y, In MilicI', SU])l'Q, the COllrt mnjority confidently }lredictt'd l,hn,t it" 

IImest test would singll' (>lit protected "commPl'ce in idpas" from pllllishuble 
{"COlOlIlt'l'Cial exploitntion of ObSCl'l1e material." Id. at 2021. Tho Ucorgia Supreme 
.;[: COllrt r(!Rponded two wed{:,; latel" hI' holding that thE' widcly acclilimed movie 
J "CnrIlul Knowlc'dgpll wu" o'rmet'no, Jenkins v. State, 13 Crim.L. Rep. 23R6 (Julv 2, 
:pn73). In rever.,:ing that deCision, J cilkins v. Geol'llia., 42 U.S.L. W. 505,i (V.S. 
,I June 24, 197'1), the Supreme Court of the United States failed to relieve itsp\f of 
,\ ':the nw<'somc tl\l:lk of making- CMC hy case at Oller tho criminal and thl' coni<titu­
luollnIJll.w." ld. at 5058 (Brcnnan, J., dissenting). The COllstit.utiol1al definition of 
~ ~b,cenity remains uncPl'tain. 
J. Moreover, u.q the 8uIJI'eme Court held in Stanley v. Georgia, 39,1 U.B. 5;;7, 8!i4 
]; (l069), "a, man's home is his cnstlo" whell it comps to determining what books ho 
{,hnlll'cnd there or what films he shall see tiwl'c. EVell ObRCel1itv laws which do not 
'1 directly invadC' thC' home intprferc with constitutionnlly l)l'(;tocted priyacy, for 
~ they limit tho avnilabilit.,r of materials for private lUlC. ' 

! Section 1851 of S. HOO and section 2-9Fii of 1::3. 1 embody the clasRic d(>fects of 
lob"cenity law. S, 14001 prohibits distribut;on of and advel:tisements for mat<,rilll 
~collttl.ining explicit representation or detailed description of sexual intoreoumo or 
~ eXJllicit close-up representation of human gE'nitms. The only exception is for such 
. materIal as "runinol' portion * * * reru:;Olmhly necessary and appropriate ,~ * * to 1 fulfill nn llrtistic, scientifiC, Ol' literar~' purpose." I·jven that except.ion faill'l if the 

'Ii mMerifll was "included primlwUy to stimula.tp pl'tu'ient interest,l' Only a 1imit('d 
~ clfls~ 0.£ Rt,udents and teacher;; in "institutions of higher learning" and porsons with 
i;l dr\ mr CdlClll pre!'lcripUon. for j)Ul'llogl'l1phy llrc exempt from the jlrohibition, It if! no 

I
i! e ell~O that t.hl1 di~tribtltor did not believc tht, material to be obscene if he had 
. g~I;~rt\l knowledgc' of ih eontent. 
.' ~uch standard:; are plninly impo~!<ible for policemen, prosecutor;;, jlldp;()R, jmieR, 
~~~~l~t'l, Pllbli"ht'rs, or private citizen~ to apply. E\'('1'ything from thtl Bible to 

j
\ l' i e Joy of l::lex"-:-both Iltltionnl be~t-sellers-could be swept within their prohi­
" llt Oil. 
;' R .l.takeq a different route to an equally nncongrionahle re~l1lt. 8cctiol1 2-0F'l 
; prohIbIts disBClninatioll of 1l1l.1t('L'ial if taken us I.l. whole it "has as its domiUl\llt theme' 
7, fl!l appeal te, It ~hum('ful or morbid intl'l'e;;t. of un nvernge perRon in :<C!X, nudity," 
~~ \1~le~e~, OJ' scntology nnd "exec-pdt:! the can dol' Jlermis~jbletl in reprcsenting or 
~ dNnhmg such m:tttcr.4. The :::tnndnrdtl to be npplipd ate thOde genLl'lllly accepted 

it 
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i~ the j~dicio,l diRtriet where the offenBe occurred. S: 1 t11l1;'; i!1vito~ u lOcal jUt)'! 1 C, Criminal ('onlmLpl 
dlOt,frt,e oho. stau~ardsr for ,thf; re~t of t~e eon~l:n~m~y. ~~ ,?IVC'I govermne~t 1\, j S~ction 1331 of S, gOO and scction 2-GCG of R. 1 basically continttf' pl't'st'nt 

. 1)0\\ el to ,determme \\ hat IS sho,mefnl, who l~ a, em.,(, !lend how candid 0:' ! k . e ardinO" cl'iminnl cont('l1lpt S l'iOO permits a Rf'ntence of up to Ai • mo ths' 
may h!l.in sexuall)'-or ~'i~)lentlY-Ql'iented sp.eech. I~ '~llco.\11'ng~s the ~UppreN:; t s~IHet~'~!l se~"cncl.ng to judlcil11 disci·etlon. S. 1400 fll~·ther specifies thnt ~ cri~in;\i 
of pohtlCally unp?pu}ar /dcas tm??r. th? ~Ulse of COncell1 for puhho mornlli: i contempt pl'OC'eedmg cl\w-; 1lot hal' snbs~qucnt prosccution for another fedt'r::tl 
hccm~se o~ the. wOl~~ l,n ~~ l~ich the) ;ue exple~setl. '. (f" ~ offense bn.~cd on the ~,ltme conduct. S. l's sllencC' 011 thi::; question would accomplish 
.' NClthel statute ch"t~~"lUshcS,bet" e.~n. adults and c~l,l.dle~ ao:; t~r eet~ for ~1StrJf,? • tbe s(lme rC'~;lllt ll1!del' lll'I'.5ent ll\\\'; Nei~hcr statu~e provides for trial by jury. 
hon ~f obsccn: ,matC':t.tl, ~et,":C'n '\IUmg and ,um\lhmg 'ldult~, or be~~eentt t The AOLU h('bcves that tllel'C' l~ Sel'lOttH q\lO.~tlOn whether the double jeopardr 
full-t~me deal~l lJl pOIJ1ograph;v and the man" ho lc~els a book .to a. frl( nd. B: J I <e of tho Fifth Al1lC'nelmt'nt !Wl'mitll more than one Pl'O~cClltioll bru:'ed on the 
evel1.1f.~h~y did, ~11e. ~9L 1f b~ll~veH ~hn~ tl~cy w~)uld nol:lte t·he ~?m<~ Ar~cn~~l,t: ~ ;~~~ conduct. ::;uch n bifurcD.tion,in \'He" [ll'OHccutorial harassment. See::; ComrnC'nt 
C,ensor:shlp of childle~ s,rU,ndll1~ or \leWIlJ~. 1l1Ust)lr.left ~n tIl(' .l~,t.nds?f mdIl'lQU:: {in the Brown Commi~sion TVOI'lcw!7 Papers,. vol. I at 60Z. Bccause the criminal 
lMl'ellts, not turned 0\ eJ \,holell(lle to the stfl.te, The dfort to dl~tIngulsh thcnd,1 t mpt pOWl'r is unufmall\' subject to judit'ial ubuse m'w evade impartial jud'­
panderer !rom th? a~ult.l~t~rest~c1l'C:'ndt'r forl~rp:~c,~o.~ p.U~t'~m~l:t is O~C\~ ~ ~~l ~~Vi('W, and hus bC'cn ton often im'okcd aguin»t'i)llllt'ict{UY eontl'ovt'r<linl d~­
C(:mst~tutJ~n .Cl~t.lllY fOl'l~ld~. fhc ~~n,teyl~tt ~:glJl;l,)~ re; t117~m", ~.~ce~s to sexu:ill" ,I frndi\uts and their counsel, we "nd(Jl'~e tho recolUlllcndation in tho original Brown 
orlC'nt;d C::,:pICSdon mnj cnd by Iestllctmg UCC("l' to ,Ill ~xprc~slOn that Offf~~ !ComJnis~ion ~tud~Y dl'nft thnt pen:titi(\s 1)(' sharply cnrtailed to no more than five 
tho~c 11: ~,)\vel" (f • • ,. , ." ", ~ dftYfiimpri~orlIlll'nt und It ~.jOO flne, 'Vc nlRo belieyc t.hat a criminal contempt trial 
~ 0 lcS~ than, ",0\ Cll~I~H,'Jlt,~~~empt~ .\0 ,~?l~t: 01.. J1I~o~m~tlO)~ uh?u~ !ts, OlIn \)I h'lst be he1d before a noutrn.l judge:-l1ot the one ill WhORO court the alle-ged CO\).­

l,la.::~r OJ to stlf~e pohtlCltl.th~~el~t dll~etlJ, as 1l;(,lt~~l.(lJt, .ob~~(mtJ b~utUI~jiICIJlPtoCcl1rt'ecl. See lYol'kin(1 Pupas, vol. I at (\03. If longC'r penaltie" arc to be 
str~k" ut ~hc ~1Cntt of dUC'pH~ets~ ,md flee t;,lcech. fh~: ,Ittncl~ tIll, fOlllldutlolE'l~impo,"d, there can he nl) i\UbAtitntc for the intcrvention of it jury hetween the 
ou! constlt~ttlOnal demoClae~, ~court und the (lcemecl. laderu, Supreme Court decisions requirc a jury triul in 

., ' , ". • , " , '~rilllin<ll cont,pmpt cu~es whpl'o a R(mtnnco longer them six mnnths i~ impm'ed. 
III. OFFf,_,",Sl'.S AQ,UNST GO' ERN MI,NT l'IWCESSM : J Cllejf v. Schnackenber(J, :184 rr.H, 373 (l9GG); Bloom v. Illz'llois, 391 U.s. 194, ~08 

Under I;he guisE' of protccting the integrity und nClltrnlily of govl'rnrncnt OPt:;j' : !19G8) (jury tria}, 1l111'lt be g,'lll1t(!d in contC'Ulpt cas£):; where "serious l>llui8hn1Cnt . , . 
tina"!, bath S. 1400 o.nd S, 1 would pel'mit gov(;rnuH'ntnl int.erf€'l'eIlCe with Fir,: '!I\collten~pl~lted )'. . '. 
Fifth, lmel Sixth Alnendtnt'nt rightR. 'fhC'rC' iI; a genuine nt'ed to Pl'otcctjudi:i;: ~ l'bc CrHlllllal contempt ';"chon of S. HOO pnlllshcs one who "J:n~shC'hl~VC'B Ill.the 
und o.dministrativEl proceedlng;; from COI'l't\ption and intimidation, Hut thlq~~1 ;rp.re.;~lIcc of the conrt or so l,\Cllr the;l'oto a~ t? ?bstrn~t the admllllstmhon of ]l!i':­
must ll(lt b(' used t,o invade constitutional right::) \\'h(>rc the behavior ('tlrbed 11:1~,:,: J,ll1c~,n Thc cOI1l\t'Jrpal'i; SC'ctlllll of l::l. 1 prohlblt,.; '~n1J;(lon.du~t:' ill ,the s~lme ell'­
most, f'light eh(\neo of deleterious effect. Public dC'moll~trntions diree ted primaro . cum~tllhoe;;. N,etth('l' lltatutn offers allY furt~?r gU1~o to JudlC1nl c11~cret!On. But 
at puhlic olJinion mUHt not be ~uppreHfled 011 thc thl?OlT that they interfere wUhll; ;!Ibe tiupreme Court has h~lld that j)c!ol'e the drastiC proccdures of the ;;ulnmnry 
sanctity of the jndichll procC',\". Vigorous ndvocacv mU8t not be 8tifit'cl unden!:. '1',cont~IJlPt, pow('r ma~r be. UlvnkC'd," It must be cl~arlr ;;hown that t,he court haH 
label of criminal contC'Jllpt . , actually bccn oh~truct('d 11\ '·the performance of 1\ Judicial duty." In j'e AlcConn£'ll, 
, . , . . 3iO U.S. 2:30. 234: (1!J62). 

A. Obstructin(J a Government Fwwtion ' rnder S. 1400 and ::;, 1, there i" a significant, dtmget· tJl!~t vigorous l'cpJ'C':lcntntion 
. . Itlr~OI('l'GPJ'e~t'nt!ltion lUaY be hC'ld nullject to SUl1l1l)fI.l·y punishment, t.ht'reby ehill-

Section 1302 of S. 1400 and section 2-GBI of S. 1 make phy,.;ical interferen;; ; iug tho Hjxth Ampndmcllt right to efi'ectiye a~:-liqtullee of counsel. See Powell v, 
with fedeml government functions a. felony, Both statutc" nre unothC'r poten(~ . ,~Iabama" 287 U,S. 4ij (Hl:l2); McConncll, supra. The vagneuess of the term 
weapon in thC' government's al'senul of criminal provifliollS which could be mLI!E( l"mi,behuvior" or "mbcondllet" violatcs due. pl'oces~ rights by lC'lwing tIl" t.rier of 
aguin::;t lawful aud peaceful demonstrations. Virtua1ly every mll"S dl'monstntt~ If,let "free to decide, without, Ully legally fixed stand[tt'u.~, \\'hl,(', h prohibited mld 
would, at one moment or unother, fnll within their prohibition. Yet such dcmr.r llrhntis not in each particnlul' ct\"e." Giaccio v, Pcnnsylzlollio, 382 U,s. a9!), 402~·03 
strations cun be un important contl'ibutionto the publio debate on a widevnni:: l{IU6Gl. See SmiiAv. Gopuw, 42 U.s'L.W. 43()3, 4:)07 (U.S. Mnfch.2,}, In7,'!:)' The 
of topics.,potrntinl overbreadth of tho krm rnny invade First Amendmont rights to pl'cs('nt 

Under t?e unfettered terms of these stfi~utes, it would bo up to the pros~tnl~ l~\~v~nt p~blic j,,;,;uc'::; fnr. di;cu,,;;;iol1 or do~i~ion, no n:.nt~er ~ow dh,ta;;;teful to the 
to cletel'mme whether a lE,,rge demonstration all federal hrrounds or neur Icd~. ldll'lduul JUdgl'. C/. AiJ!Jlshwn v. Bon1'(l oj Regents, 380 U~S. usn (l !JUi'). 
buildings was or was not "physicnlly intC'rfering" with S01110 gove1'llmel1t fUllC1i1! 't • 
Even an inJlux of em's currying demonstrators to the ehosC'1l site might constilrr: i D. Rrfusill(J to Testify 
the proscribed felony, Since mnss arrests on thc blll>is of group behavior.:~ . . '. , . 
constitutionully forbiddcn by the particularity l'equil'('lllents of the Foulll ~ SectlOll 13~3 of S. 1400 wuuld llI~rense the maXIlll\Ull penalty fOF unpl'lvllcged 
Amendment the statutes would lend themselves to s('lective ubu"e by lawenfow- ~r{u~al to testIfy before Congre . .;s or 11\ Cl\l\rt from uno to three ycnr1'1I1UprlS'mmont. 
ment officials who object to life-styles different from their own. 'See 'c.g" Coatm. J t\l'ould ah;o pcrmit. a fine of up to $2,i,OOO. Scction:'! 3-10D1-1) of ;. 1 provicle for 
Cit1l of Cincinnati 402 U.S. all a16 (1971). . ~ro~tle~led testin.1Ql~y on n grllnt of immunity {nn,n URe of tho te~tim()n~: or it" 

s. 1400 containh tt companiol{ provision, section 1301, prohibiting obslrycUf. JrrUl~s;1\ rraH~ crl!111l1a1 ~a!'le," Although no penalty I'; ~cl; by the ~CC~l~l1i'l, f~ullll'(: to 
, of a gov('rnment function by "d('frnuding thc gOYC'l'11me11t in (ll1Y mannCl"! 'Ij;', t~tI{J rollmyl~g nnmuTuty Pl'C':;uJ?~tbly would be pUlllshl1ble at JUdlCUlI dl!'lOl'ntlon 
pl'ovision could seriously curtail freedom of thc Pl'C!ss. i:ieo Part I.A.S of tlij'rnSdcrthe Cl'lmllHtl contC'lllDt provlslOllS of S. 1. 
Teoitimony supra, . ' ,.1400 makes p~oof of the legul privilC'gc not to answer a qllestion I\n affirmative 

, . . ., I' . thus plucmg on the accused the burden (1f proof by a Pl'cponderance of 
B. Dcmonstratm(J 10 Inf/,uence a Judtcwl Procceclm(J j cnce. Whl'rc the privilege claimed is thC' Fifth Amendment ono ugniust 

Section 1328 of S. 1<100 und section Z-GC4 of S. 1 follow presel)t statutoryh1
j ., • millntion, the attempt. to supply such proof may itself iltvl,de tho pl'ivilC'gc. 

in forbidding pickets llnd other similar demonstratims with intcnt to illlluenC!~" l,eqlUrillg the clcf(mdnllt to llegt1,te 0110 of the C'lements required for conviction 
judiCial proceeding, if dono within 200 f('et of 11 courthouRe. S. 1 includesl.i ,rnuy nlso Violate the rule that .the prosecntion must prove beyond a reasonablc 
reRidellccs of judges, jurors, und witnosses within the prohibition, Alt;ho\lg~~ ~\lbt ~vC)ry fact nece"sary to constitute thc crime charged. In I'G Winsh1'p, 307 
ACL U generally endorses such statutes as nccessary to protect due process !'Igh: ~ .S. 30S (1l)70). CongrC'~~iono.l und polico I1busps of the Fifth Amendment have 
we believe the stntute should be written so as 110t to apply to demonsttl1tOJ~ \It, '1t(lO lo~g and do.rk n histor,,- already, Tho ACL U opposes arty such Rtatutol'Y I 
ha\'e no possibility of influencing or intimidating thC' court, and whOFe pnnl5f:1 ~(rM~p!ng of the Fifth Amendment's rcach. 
intent iB to oxprcss opinions of the judicbl process which nre protected by ft ~I S~~lIlnrlY, l'uising of tho maximum penalty can only inCI'OMC tlj() pressure to 
Tt'il'stAmcndmellt. ;j ~JSti Y on "'itlleHses who~e clnim to tho privilC'ge is l11nrginal or uncortain, or who 

13~ru~hltve the uene(lt of eouuRel to udvj~e them. See, C.g., Ycllin v. Unitcd Sta/clil :f .S. 100, 123 (1003); Sinclair v. United States) 270 U.S. 203, 2!J!J (Hl2!J) , 
~ 
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1. 110lding that in a congl'cs8ioJlul hearing the witue.;;s who refuses to answer tnke, . 

the risk of yjolnting n statute penalizing unprivilcged refusals to testify even if ~ 
his belief in his right to the privilege, altho\lgh wrong us a matter of law, was in 'I 
O"ood faith. The three-yeur sentence permitted by S. 1400 chill::; the exercise of 1 
protected rights, and promotes disrespect for .the law ~lS n, mere gu($sing game J 
between witnesses, counsel, and courts. J 

The immunity scheme of S. 1 is suhRtantially the Rame ~s that of immullitv If. 
t'tatutes the ACLU has long opposed. InUllunitj· is no substitute for the COIlStitu, I 

tional privilege not to incriminate onesclf. A witncss forced to testify by n grant ;j 
of immunity may, under S. 1 and current Supreme Court ruling.~, be pro~ccl!led I 
for ~he conduct. he testi~es abou,t if the evidence used ag.aillst him is ncitl.ler hi! I 
testimony nor mformntlOn obtmned by \16e of that teBtllnony. See l(asllgar v. 'I 
United Slates, 406 U.S. 441 (1972); Zical'clli v. New .Jersey Stale Investigatioll 1 
Comr.issioll, 406 U.S. 472 (1072). Despite federnl guarantcc~, it js highly difficult i 
if n·."t impossible to be certain that tainted eyid(>J1cc ha,; not bCPJ1 put to ~Ome I ~ 
prohibited use somewhere within the PfoRccutorial maChinery .. Kasl!'gar,. ,~ltprn, I J 
40G 11.S. at 469 (l\{urshall, J., diH~enting), Moreover, it i~ not lpg:lily cleur whether .~ 
Congress cun protect u wit i\e~~ Ilgain~t state prosecution. Such a dpcision Illny be ,.1 
within the state's authority to make. . l 

Nor can l1 g\'unt of immunity compen~ate for Hw damugh dOllP to a witne',' I,! 
privacy, espccially where he 15 required to te;1tify n1.wu[; hiR iI~~o[)iutiOll' with I' 
ot.her,," or to reveal his political or other oninian~. )lathing ill the iUlmunit~ . ~ 
statute protects 11, witne8~ from losing his joh becanse his employer di~1ikps hi, , ' 
notoriety, Compelling te;'(timollY irwites trial b)' publicity without [my of the ~~fc· i1 
guards required by the Constitution for criminal trietl und conviction. 1 
E. Obstructing a Proceeding by Disorderl1l Conduct If 

Section 1335 of S. 1400 and sect,ion 2-6C2 (a) (4) of K. 1 forbid ob:;truction 01 un ! 
officiol proceeding by noi'l\;!, violent or tumultuou,:; behavior or distUl'bance. The ~ 
S. 1400 provision adds "01' othel'wi>'\\;'." ~j 

Like the criminal contempt and disorderl~' condnC't. f;tntute" !tll'eady discu,~pd, i l 
see Pnl'ts III. C and 11 .A.ii, wpm, Ule provisions could he appli<,d di'lerimin:J.toril) I ~ 
and uncol1stitutionnlly becml8c of their vag1J{;nE'~" and overbrE'adth. Noise I1r I ~ 
violent be1lavior which directl)' nnrl inteutinnall)t interfere'! with comtl'o?n\4 
procec:cliugs is clearly punishable. But under thp;;e !'ltatut(''l, a judge} could Plllll,fi 1 
a witness or spectator who wept or bughed in the courtroom or even within '51. 

earshot. Under S. 1,100, a dcfensc at,torney who attempted to introduce n lino of l;f 
questio~illg opposed b)t jud.ge 01' prosecutor might be f<}ll11d guilty of. O~)structi~g" ~ 
proceedmg;;. Even an obstl1l(tte l'efusn.l to plea-bnrgall1 could fit wlthm the \er)' I j 
vague words of S. 1400. More ]iJ.(ely, politically unpopular defendnnt~ whoso dc· i ,I 
meunor 01' insistence on self-reprcs(mtatioll mmo)'ed court or pro,~eeutor could be I J 
punished for exerCising their constitutionnl right$.~· 

S. 1<100 mahes the offense a misdE'meanor puni~huhle by one year in prison.~.l ~. 
makc:! it n felou:;, n.lthough thc prison term is the ~nme. Cat&gorizing Ruch llll" { 
conduct t\!> (I. felony, 'with ull th~ stigma the term clIl'riefl, if> milch tOll hnrsh for J 
beluwior which may be oul.i' minimally culpable. Although S.l r('quirr8 "inten· I 
tioll(l.l" lnisconduct, os opposed t,,) merE' "knowing" IIli~hoh:wiol' in B. HOO, I~w J 
jUl'ieH are likcl~T to n.pprecintc the differences betwern "intentionully," dofiIwd In ~ 
8.1, section 1-2A1 as having 11(1. eouseiot1s Ol>1ecti\'c to eng(l.ge in the condllct 111'1 
cnu~e the resultl " and "knOWingly,S! bcing C n.ware that conduct will probllb1S ',i 
enUtSe the result. 1 1 

F. Demonstrating Neal' a Tcmpo~al'!J Rrdt/cncc of the President 
.~ ,. 
1 s. HOO tnncnds 3 U,S,C, to add section 200, authorizing 1,he Secretnry o[ th1 ,! 

Treasury to deSignate "any building or grounds" n::; tE'nlpOl'!lry tcsidpnce o[ tlle j 
Prc~ident 01" temporal'y Pre'Jidcntial offices, and forbidding perdons to enter ~r .~ 
l'(>main there or in any "posted . . . or ... l'c~tricted 11.1'1'11.' the Pl'csid('nt mor ~ 
visit. The l'cqllil'ed intent is tlto 1m.pede or disrupt the orderly conduct of Govern· ;I 
men t business. , . ." h' .~ 

Thc stat,ute efiE'ctivcly giVl'~ government officials the power to i:;olnto 11 '1 
President fronl entirely lawful demonstrn.tions which he or they dislike. The p.~r: .~ 
SOil of the President must of course he protected from ph~r$iCI1.1 danger, But notlllil/ ;~ 
in the OonRtitution permits the Recrc!tn.ry of the Trensury or anyone else to protctl ~ 
him from the dangcr of oppo~ing idcos and thcil'vigorous cxpre::;"ioll. Under th! ] 
terms of thiR statutel persons. pcacefully oxpressillg thE'ir politicnl opinions n, .P!(Io ~ 
trcted bv thc First .l\Jl\('11dmcllt or engaging in tllc right to ullscmble and p~\IIlO~ :~ 
for rcdl:p~s of gricvnn('('~ llla~' he l'('mov~d t~ !t "Rnre" dh;t,nncc b~yolld the re:lcl ,~ 
of tt'lcnH/Cll1 enll1erns or the t'lght of offiClnl VISitors frolll other natlons. :} 
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G. ])isclo,~lIl'e oj Confidential 11lfo1'lnalion 

ScCtiOl~ 2-GF1 of K. 1. mal~es it a fekny for a public s('r\'ant to di,,('lu-:IJ UllY 
i~ror!Uat!Cl~ he !l~~ ~e(\tlI~red ~~l C011llt'ctiOll wit~ "l',,?,ulat;inn, ."tud~·, or inv.:,-Uga­
bOll or 1\11 mdustrs· It {('quit"!' that he he nctmp.; , 111 vlOln.ti{)\l of hi" • .'bli"'nlilll1 
under a.statut~ 01' ru!e, rcgulutJOll, or ordpr is,:ued undl'!' Hueh Rt!ttut(' ... ~" No 
stntutt' III :<p('lllfi~d: le~ the gual'll;ntl'e of du<, prnce~~ l'('quir('~ that eriminal hws 
lie c!rat· an.d de,hl11te. 1., nelpl' no clrcllmstance:; I-lhould anyone be C'r!lJli!'!1lh· PUIl­
i,he~ for vlOlu,tmg [l, "rul<;, rcgulation, or order" which is not part Df till' fedl'l'tll 
Crillllllltl statutes, and wluch CUll be proUllllgtttod or withdrawn by udlllinj,'trnlin, 
proccdul'~$: . . . 
. In ad~ltwn, thiS ~cct.lOn may jJl'e\'('nt llU!.llw officinls from puhlicly di~en;;~ilJg 
l~for!l1atJ(!n . they gum 1!1 the course of their employment-information IIf "llclt 
\?ta! public m~ereHt ItS Olll't'H(>rvcs 01' food production. Huch a 1'C'"trictiNl intt'l'fl'r('s 
Slglllfic~ntly \,vlth freedom of th? )Jress and the public rio'ht to know the fllcts abol1t. 
indl18\I'H>~ WhICh affect the publJc intel'estin any way. '1;l1() statute would ('Il<,om'L\ge 
CI)Ull~lOlllwtwe(>ll r(>glll.utors and r,:gulatees by oloukillg thpil' activitlp,; Ir!llllllllhlic 
SCl'utmy and could dl'lVC responslblc public SE'I'V,\l1ttl out of gm'l'l'lI11W:!t "'(Irk. 

IV. JJEFgXSr,s 

A. Insanity 

F:ertion ii02 of S. 1400 e>fi'('cti\'p\y aboHi<hrs the in~(lnit.r dl'fl'I1,'(> n..; it hn"lw('[r 
dcveloppd,ovel' thp y('nrs h;l! eOurt:'\ nnd comm()lltlrlor~. 'fhp spction W'n'idl''' th!lt, 
::mentlll dl$ea~e or def~ct" I:': a ~(>f('n"e only whH'f' as II result of it. the dc.f'>ndnnj, 
lnckrd th(' state of nnnd rrqtlll'ed ns nn t>le!ll('ut of the> oH'('n~l' cha1'.;;£'II." :-<inc(' 

nn~' d('fC'udunt. fOllnd to .In?k tlw r0ql1i'li~e eulpnhility mURt bl' ucquittpll lwdpl" 
ncceptf:'d pr~nclpl('s ~f Crlll~1ll1.\1 In.\\", till' "cction clnRl'leH tIl(> in"llUr with :Ill oOWl" 
d~rel,ld!lnts III Il.~~ps:<mp; erulllllni l·(>SPOll:4ibiJity. GiV(,}l tIl<' llrpSl'llt ,-tat!' of th(' 
c~lll1lnall!Lw, the Jl1"umty dcf~n~t> is Ill'cesB(tl'y to prcv('nt this rpsult. As the fClrnll'l" 
director of the Brown CommlRslori hnt': written: 

To fail,t~ ~ccord Huch t~ d('f(>n~e i;:; to iguorl' the> relpvancr to ~'l1i1t of morn} 
rp,'pomnllll1ty and 1l0\\'er of choiel'. It i,.; to 11"(' th(> gra\'p"t <:'l~('ti,)ll" of till' 
~y:;tPIl1 of detprpn?c we cnll the crim!nnllaw agninqt ppopl<' who a!',> nhviOll"lv 
lI11dt>t,crrabl<,: It 18 to stcpl' uneqlll\'ocnlly sick j)(>oplo t/) j:til l"lthpt' thtlit 
Ilw.ntnl hO::lpltnls. Schwartz, "The Propo~pd Fed('l'lll Crimillal Cad .. " 1:3 
Crult.L.R(,p. 3265, 3269 (1!l73). ' 

Br contraRt S. 1,. S('ctiOIl )-:~C2, follo\\'s the lcad of most of tIl(> fE'dpl':;1 Circnit 
Comb; of ~llIJelth, 111 estttbh"hmg llwntal di;1t'ttRc or dC'f('('t- tit' It def('n~\' \\ !Wf(' a~ 
n l'~~ult of It the accllsed "lllck~ ~uhst!lntinl C31J1tcity to npprpcittt(> th;> ('htll':tct('1' 
or hI8,,~01l4\\ct ~)t. to IJontrol hi;( condnct." Sec, e.g. United Slale:; Y. CtC';'!'II>" 2UQ. 
F.~d I,ll (.~d CII'. 196.1): lV:ade Y. UllitNt Slal().~, 426 F.2cl (H (9th Cil'. IH70l. 'I'll<' 
[ol111?ln, Hltghtly l'(,Vlf;<,d, l~ that of the l\lodd Pt'nal Cud!' § 4.Hl d)rtljl\l';\'d 
Ofr~I!ll Draft H)~2). f1. ~, hlw, the :Hodcl Ppnal Cod(>, (>:Wlllel('~ n d"il'll"(' ba""u 
°cll d"n

t
!\l,mol'llllthty ltllll1lf('t'tl'd only by I'ppl':ttl)d criminal 01' otherwbt' :,llti,;oeinl 

011 lie '. 
:rho ACLU bclieves that the criminal law Illust Repamte the tiick frol1l the 

?u!ltY j "E!v(m ~me day in pl'i~on would be (1 cruel and 11l1t!sual puniJ;llull'nt fur the 
crime of hnv1l1g a common cold." Robinson v. California :370 r.B. nG\~ Olli 
(002). The que:ltioll is .me of bagic justice. See United St;tte.s. v Eich/Jt'r,/ .130 
F.?d ll~O, ~D.C. Clr 1\)71), ~x!ll(lil\ing the jury's role iII deterlllining crh'llillal 
rC:;Jlon~lblhty where them,qamty dcfentle hilS been rni::;ed: 

.• it measures the ext.ent to which the defcndant's mental and l'll1utional 
processes and behavior controls WCre impnircd nt the time of the \lulnwful 
net ..•. T!le second [jury] function is to evnluate that impairment in light 
of ?ol1lm'}I11~Y st!111dardll of bln;mew9rthinc'::<1 to determine wllC:tlll'l' the 
~~t2~~nt fl 1I11pmrment makes It UIlJtll;t to llOld him respon:<l»le. Id. nt 

. ~le pr~ct!cal danger in merging the insanity test into thc question of culpability 
~rlt at crll~lllal .COll~uCt is often viewed by juries tlH cvidpI1ee of criminal illtput. 
crt ~e focus 18 ~hif~eu from the defend an t's cu!pl1.bility, where it bpl()ng~1 on tl) 
13 let:tment cr~te.rm ... ~s to [thc defendant's] 11!ost appr()printe disp()~ition." 
/O\\1l 9UIll1l11SSIOn WOl'kw!l Pnpcr.s, Y01. I at 248. Hut thIJ constitutiollul protpe­
lOll (lp;alllst cruel and unusunl punishment and tht, conl'-t-itntional Jll'()mi\«~ of due 

r.rrOceRs preyent the criminal jmltie(l sYfltem froUl "disposing" of :U1YlllW lllllp~~ he 
'" (lund gUIlty beyond a rca>lonl1ble doubt of a criminal offense. 
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Thp ('xdnl'iou from S. l's imllmity defense of Ilbnol'mulitiN, manifeskd only hv 
ruprnted eriminnl 01' antisocial behavior is unjustified. '1'hero is no intrinsic rensoil 
why repl:'ated offcnses niay not stem fJ'om incapacity to refrai.n from criminal 
heh:wior nf! opposed to moralblluneworthiness. Ind('ed, compulsivc disorders like 
Idel')tomnnin, ,u:c quite likely to be evidenced only by conduct society disapprove.;. 
&e Uniled Stales v. SmW!, 404 F. 2d 720, 727 u. 8 (6th Oil'. 1968). The qnestion 
if; one of fact, and should be answered by the jUl'Y on the basis of individual 
fnctor~. 

Both S. 1400 and S. 1 estnblish elahorate procedUl'e:l for usc of the inSfll11ty 
drf('n>'c and for commitmC'ut; to mC'utnJ institutions of those acquitted hy rensOn 
of in~!mity. Under S. 1400, 18 U.S.C. § 4221 would rrquire pl'P.trail noUre ofnn 
ini\:;.nity d<·fense nt the time thl:' vlea i'l entered. If notice is not given, the evid~ncQ 
i;; not ndrnissible at trial. The court i" authorized to order pretrial examiuntion of 
the d('t'{'nd!mt by' court-designn.ted psychitttdsts. The court lUay commit the 
deft'ndnnt to a ment,ll hospital far as long ns 60 days for pmpOfll:'S of the e'xtuuinu­
tion. Kt'ction 3-1105 of S. 1, 1I1thottgh not requiring advance notice of thr in~nllit\' 
r1C'fe'n~f', r('quires,~rather than nlC'rely allthorizoii-the court to ordrl' that il 
dC'felldnnt who:<o sanity is im is!\tlc in the Cl\i:ie hI'. f'xamined hy a p(l.n('l of court­
clc·signated ps~-ehilttl'jsts. If the defendant objects, the court is required to prohibit 
U:<P of Ow in~anity defense. 

Tll(·~.· pUlliUve proyisious ignore the constitut.ional requirements of d\w procr>s 
of 1:.w. The'" treat the accused who n\1S0S t.he issue of intltlIli' , ,'''' if he had nlr(mdy 
h('en adju<igi'd a criminnl. Requil'ln'g pretl'ial notice of o~1C insn,nity d('fcllsa 
illV(ldc:; the adversary proce.,~ nnd the Fifth Amendment privilege against S~\{­
incriminution. A defendant who pleads not guilty b;jT reason of insnnity Innr 
di8!'{)\ivl' at trial t4at thogo\-el'nment's case against him is too wE'ak to stand n\tlllC 
or ,thnt rl!lothel' defen;;e mny better serve his int()l'cRts. Bllt by then it is too Into. 
Making inYoluIl,tary commitment the pdce of mi"ingthe insanity defl:'n~e Ullcon­
SlitutiOlllllly burdens the right to defend onoself ngain.;;t criminal charg('s. Re­
quiringthat n defendant be examined by doctors of the C(lUl't':; choice is pE'l'mi~~iblo 
(laIr where he is plainly given the right and the opportunity to be eXllmined find 
pre~E'nt tc;;timony by doctors of his own choice ltS well. If his chosen psyehintl'ists' 
nrc unqualified, the prosecution cantlO inform the jmy. 

R('ctions 18 U.S.C. § 4222 of S. 1400 and 3-1108 of S. 1 estnblish procpdurl's 
for {'ivil cummi.tmellt of those ncquitt.<'el by 1:0nson of insanity. Both sections prop­
erly l'c'\Inil'(> aelne proc('!4,; hearing before final commitment. In the protecti(lll~ thut 
t.h('y ,l,c('\lrd, theyu,l'c ill gen(>l't1.l t1. significant improvement in procedural jU8ticc. 
But bllth ~ecti()ns al~o permit as a llllLtt<'!' of C01\rs(': involuntary detent,ion pPllding 
1);:.~"chh\tl'ic ('xn.minatioll ltnd Jina.lclh'po:;:itioll. ,The AOLU believes that im'u!tm­
tnlT ctllllmitment should be n.uthorized only in cn~E'$ where there is cl('ar cvi­
dl'l1c(' oi it" J)(':c('sl'ity to protect the public from n. pot(,lltinlly dangerOll!4 }J('r~on 
and that til(' ('onrt should bo rl!l,(uirod to so Dnd, 011 thr record and WiUll'<'IIS0IlS 
,~to.t("'d, hefor(' invuhmtu.ry commitment i.s authorized for nny pt'riod of time. 

R: 11lio:ric(!ll'on 

~"('tirm" ;)03 of fl. HI10 and l-iiCl of So 1 limit the intoxication d(1fC'I1"c to 
th()~(' ill:->tallc<'d 11'11('1'(' it nega.tC'!4 an el(\ment of the ol1'(']1<:e. ~. 14.00 furl,hel're­
q\lil'('~ thnt, tlw d('11wnt it n(>gn.te:; h\~ tht' i'ltate of mind nec('s~acy and thltt the 
l-t:tt.P of mind ll('C(l,~.~~,1'y be either' int<'llt oJ.· knowll:'dgC'. Where the required state 
of mind is llll:'\'e l'E'chl('sSl1cs$ or llCglig('l'':cc, intoxication i" not a dC'fe.\1s\~ un\cS! 
"Hllt s('lf·inducpd." 

TIll" ACLU l)('lieV£'s thut intoxicn.tion in ~omf\ i:l'it:tllC("\ i~ H'\cH the pl'oduct 
nf n ph, ,;ical lind/or nwntal diRens" or <l,(>fE'ct for which the t\rfendn.nt c:mnot he 
hl:l'1w:l: l'hronir nkoholi:l1l1 hus lWP[l Widt'ly l'ecognized Its l\ di-;Clt,.;e. Sec POlerU 
v. T,t;.rtl8. 302 U~S .. il-! (liJG8); [{rale \': Pt!cc, 41) I\:. H. 399 (18G\). Wlwl't' chroniC 
d(loll':1i~Jl1 or drug (tddiction Ill'OlllIC(';; int,)xicntialll it· "honld he It ddl'll"\\ t(\ 
·('!'imin:.] l'<'s!)ol)sihility on tho >,nUll' ground., n'i l,llontal diHl:'tlSC' or dpf('ut nndrr 
the :.\lndel l~(>llal Coele fOl'l11ult\tion l'oquiring acrlttitt(\l of defend:mttl who lt1ck(~d 
~ttbstlLutial cupacity to o.pvreciate the wrllllgfuhwHs of their conduct (11' to conflll'Jil, 
io Ow h~\\'. 

O. Elltrapment 

TIll' ]JI'c:<pnt ~tatp of t'lltrll.jJillt'nt law if; n disgl't\Ce to our "~'i1tem of jn"tice. 
TIlt' lllo"t egr('giou" police mi~Colldllct will not hl1l' prns(,(lIltiol1 of I1n offl:'ndl'l'.wh(\ 
wlo'ht 11('\'('1' ho.V0 f'ngllgf'd i'1 criminnl condllct if the pulice had not inVl'I~led 
hiI~ into it. The Snpl'ernc Court hn'3 r~cently reiterated it~ past npproval of a 
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1.:: "prcdh;position" tCi1t under which tho pro:lccuHoll nm;.' l't'filtp t'ntr(~'}al('llt b \" 
1 detailing the accused'H j)a.'3t misconduct or criminal nctivit\--t.lli·rol.n·

1 
vhli:ttin'" i the l~rinciplt; th~t !'.r: aCCl~Rcel~~.h()\;lel be ~ricd ~()lely OIl. thu o[ie[).GC eh(~rg"<l J.ltd not 

I'cqllJ~('d t9 Justify hlB cntll'l' hfe. Bel: Um,teel Slates \'. Jllr.~scll, 411 Ltl. 4:W (l\)7;{); t !\,orkwg Papers, vol. I Ilt a1\J-20. 
j To ,it,; credit l the Brown 00ml11i~siQll a~t~lllp~ed to removC' tho pl'l:'di<po"itioll 
'1 q\l~.'ltHlp: fl'on~ the 1(1,;'! und to e~tabllsh all U\.)JoctIVC t?~t (If cr~tl·ltpm(mt. >:)"(, ~ 702 1 of I~S i'7nal i.eport. I:i. 1400, and to a lcsse~' cxt~nt H. 1, ~veakell tile prohibition 
'i :lg!Uun~d·t PI~ra114)mOOent a,~d t1~U3S1' ollcourage pO~leo lluscondl\ct ttml {\()l'l'Upthlll. 
• ·11 or.:>.. ' ~eCclOn u '. entrapment 180. defense only where "the dt{pndnuL 

i j ~~1~\~O[;ld~~~;~r~~ft~o ;y~~~I~~;~r~~I~~~e oclA~~~{'~l ~~~ 1~j~~.;~~;li~i~~~ti~~~e~~~~~(~~ 
I 

"j, would not induce ttn ordinary law-abiding pel'SOIl to cOlllmit an ofiC'n:;p, d(,f's I:,·\, 1n 
, itself cO]1stitute unlawful <'ntrnpment." S. 1, section 1~3B2, dCtillUi prohibitC'd 

I! entrapment as "mctlltlds of ... encouragement" which H create a s'lb"tantit,l 
I '1 ri~k thnt the conduct would he committed by pClw,ns othC'r than tho~e who nre 
j w\dy to (Jommit it." S. 1 declares the risk "Ie".; substa.ntial" Where th" d!'fcI!dnnt * is Icno\Vn to huve prcviously engaged hi similar misconduct. 

, { Nei~h('r s~atllte requiTe!' pl'ubnblo c~lJ1se t<! ~1'1icv<;. th(~t the ;.\l,;pPd .b II lik(!l~" 
I, ~ pote~tHll oflendcr. Ye~, ~s the Brown C.omnm'AlO~1 n or~~1ig Papers 1\, IH', V('1. I at 
I ~ 319, mdllcemellt of crllrtm:::l conduct VIOlates pnviley m much the s!tlnf' wai'~ls 
. 'I unfounded searches prohibited by the Fourth Al11pndment. Such indilc('lllPl1t 

I % mfl~e~ "inronq" ul!0n th~ fl'c~dolll of tht' '.Y~lI." !d. j~ government p(,li~r ",medollin!!; 
'1 \\Ulllmtcd pohee mtnltllOll mto the dectslUu lllakmg pro()C'sl'i('s of l!ldi\'iGu;th; UP' : j group::; for the pUl'pOSC$ of ferreting out unsutlpectcd crime CUll onsa,- mrtuuwl'phose 

1

".1 htt? .l\ just~fi?lltion for l'e~cr:U(,"H pursuit,. of \hose c?nside~'e(l "i)redi~pohed': b~' 
,i) puhttcnl OPll1IOIJ!4 or nssOclatKrt:< to commit erlllles. 'llle "{,uvernm('nt c:mllcit hn 
~ pelunitted to ill;.ltignte the commif'''\on of 0. criminal (l{¥('lltm ill ()rder to pr(\~CCl\t{' 
~ ~Oll1COlle for committing it. Shcl'IIwn y. U1Iited Slates, auG v.s. 3u9, ::!7~ II 0.i81.", 1 Russell, supra, ·ill V.S. 423, at 439 (dissenting opinion). 
'.f It is no doubt nCce:lHUl',I' on occasion for law enforcC'ment offici:tls to ll"<' di~O'l1i!'l(> 
, nnd deccption to procure evidence of serious criminal misbehuvior, But ~uch 

conduct.1'1:o1.11d be l'trictlr limited. Instead! ~. 14.00 cOl1~,p.mplate" its E'xp:m;;ion, 

;1 ~l;i~~it~dl~~~~1~~1~.e~lt~·~1;,nu~~~?:~ni~Jo ~!~~:~t~~'~~~~~~I~~,~~~~t~~~~ldt\b(:1 ~:f;~:~;ll~~ 
impossible. Overzealous police officers und their infol'me,s w~lUld be free tn SOlicit 

~ illtemp('rate critici::;nl of our system of governlllent ind- then }JTOSl'cute it. :til 
.1 revolutional'J incitement or to 'orgnnize a group dedicated to ovel't:hrowing the 
" government or pUl'chm;jJ1g marijuana LInd then churge its memberr,.:; with con­
i Spil'flCY. The possibilities Me endless. Under .<;\leh circumstances, the Fir..:t AmC'lld .. 

ment rights of freO speech and association would be not only chilled but fl'OZPll, 
In Um'led Slates v. Rus.sell, supI'a, the SUprf'111e OOtu't, whiie nppl'{)vinp; pl'e~ent 

~ntl'npment 10.,\", plainly left the way open to CongI·C's.,~ionnll'eforll'l. 3(j L. Ed. 2d t,t 
374 & n. 9. Oongress should tnke the opportunity to curb officinl 1!t\\ l,·""tI(.:<". 

D. Public Duly 

- Sections 521 and 532 of S. 1400-and to >lOllle C'xtl:'nt sections 1-3C:3 anri I-aCO 't of S. I-would inSUlate public officials and thoRe neting itt tlwir directioll from the 
prohibitions of the crilllilll\l law. The st[Ltute~ would l'lrectivc1y divorc,~ ])(,1'80nnl 
responsibility from officlul action, thereby setting n.10wo\· stal1dllrd of conduct for 
every Federnl employee from the PJ'l:'sidcnt on down the :;cuk. Kueh stntul('.~ :Irc 
more thun a, flagrant iuvitation to officinllnwlessness. They are n ~ip;I1al to (~V('lT 
riti?-cn tlmt th~ govt'rnlllent is not tenlly interested in evenhanded ju,;tice. The}' 

" mVlte every citizen to follow the goVel'llmcnt's cxnmple and "get mnw with" 
whutt:'ver he can. As .Tustice Bl'(\ndeis warned lleady hulf tl century DgO: ' 

;, Decency,. ~ecuritYl mtd liberty uliko demand that government officiuls 
'i ~hull be subjected to the snme rulee of conduct, that. tiro command,.; to the 
,,!!." Citizen. In (t government, of laws, e1.istence.of the government willlJe imperilled 
it if it fnils to obs('rve the law scrnpulotlHly. Our gov('l'llment if) thc pOtc'lIt, thn 

.~.,:i omnipresent. ten~her. For. good or for iH, it teache,: thc whole Il(!oplo by ,it,.; 
~ example. Crime IS contagIOus. If the government becomcs Il l(l.w-br.'nkl'r. it 
:1 breeds contempt for lawj it invites evory m!m to become a law tmtn llimtlclfj 
m it invites anarchy. Olmsleacl v. Unitecl Stales, 277 U.~. 438, 48.i (1(.)2B) (dis-
11 ~cllting opinion). 

I 
Tho prinCiples 1:'0 eloquently stated by Brandeis remain T('lcvant tod[\~". In tbe 

~1 In~t yenr we luwe repentedly heard high fedt'rnl officials nttempt to ju"iifv lll'l'iu!'", 
ff wlrctnpping, und bUl'glnry-offenscs that would be felonies if cOllllilittec.! );y 
·1 

~ 
i 

1 
j 

.j 
I 

1 

l 



- === 

7966 

ordi11lllT ci!izen~-on the ground;" that they were doing their duty ns pub!' 
~('r\'t\llt". Cnde.r prmmnt law, wInch contllins no provigions compm'uhle to thO 
pr()po~ed OllCf! lJl S. 1<100, United Stntes District Judge Gerhard A. Ge~ell 1 ,~ 
wC'ek l'e~l1sed. t!l countem~ncc nn)' c:,ception to the Constitution 01' crimil\l\ll[\~~' 
for puhllc OfIlcwls on nntl(Jnul secul'lty gTound,,: !~ 

, ~'he .Government must comply with the strict constitutional and statutory 
llllutatU)!1s . on tl'espa~sory searches .and arrest:..,; even when known foroig 
a~ents arc Involved .... To hold othe1'wisC', excC'pt under the most ('xigQn~ 
C\rcu~~tan~cs, ~v{)uld be ~o abandon the Fourth Amendment to the whim of 
t~~l'. hM~utlve m t~'t~l. dIsregard of the. Amendment's ,history and purpose, 
rnlteel Slales v, E11111Ch1llaTL, et ai, Crlm. No. 74-11G MemorandulU and l 
Order (D.D.C. May 24, 1974). ' 1 

If. CongreH" changes the law to permit such a justification, no innocent. citizen J 
WJlI be really spcuro f~'om govcrnment In,wlessness. I 

~('cti()n i)211n[Ll~ps it f.l, defense t.o prOs('lctltion under any federal statute that tho i 
defendant "r(>!tsor~ably believed" his conduct wns "required or nuthorized l;y lllw I,~' 
... to el1~ry out hIS duty ns a public servant, or us a person acting at the dir~ction i 
of It pub~:~ SN'vnnt ... " Sectioll 532 permits the defense t,hat the def(lJ1dn,nt's ! 
co.nduct m .fttct .conformcd with an official statemcnt of law afterward deter- i! 
mllwd to he ,ll~v~hd or erroneous ... which is contained in ... ' an admi)li~trati\'e 14 
gl't\\1.t of PfTnllflStOl1 to the dl'fendant _ .. if the defendnnt acted in rcasoIlahle reli- I J 
ancc on s~ICh statem91lt of the law and with a good faith belief that his conduct did ,,] 
noL con:<tltute an offense." ' 

Standnrds li!ce "reasonabl.e bclief" and "reasonable relin,nce" in such circum- ~I J 
S~!\llCeS offer vlttually no gUldlmce to law enforcement officials, judges, or juries. ' 
'I.he.stl1,~t!tes .do not even suggest that conduct plainly lawless if done without om- . { 
Clal Justlfica:,I0l1: shO\t~d hi~ye to overcom9 any higher hurdle of reasol1ablenC's:> than ' 
('on~uct whICh IS ordll1::t:l'Ily legal and Within the scope of duty. They offt'r e\'Cry 11 
defendant the 0Pl)ortumty-eagel'ly accepted by many of the Watergate defc,lId- '/ 
ants-to c1ll:im tha~ he ,yns merel~r ~ good Roldier. i l 

BU,t pubhc officials arc not soldlerB. The Brown COll1mis~ion 'Working Papers iii 
are slIl1p,ly wr~n~ when they equate the soldit'r'~ duty to obey commands with I ~.-'. 
th? pll!~hc. ~fficlal s du~y to carr~' an.t his Bllperior's ol'der~. I d. t\t 2(-13. TIl\' public' 
,oihcutll:' lllghe;:;t duty IS to the public. He cmmot escape thc law's commands bY:,'l 
-;reference to admini~trative permission to iCl'nore them. See Westbrook Y ['nile'!l ~ 
,State~, 18 F. 2d 280 (7th Cir. 192G). OJ. Scr~ws v. United St(J.tes, 32.5 U.S: 91, 120 1 
{Hl4o) (Rutledgc, J., concurring). One fundamental lesson of WaterO'at.e is that I 
t\:~ must, t'nC(l~lra?e public oJ?cials. to ext'rcise.ind(\pcndent, judgment ~Yhcn faced },: 
WIth a ~upel'Vlsor s order whIch rUlses doubts III their minds. 

I~ ~houl~ ~)e noted that Bcction 532 includes, :), perfectly legitimate defl'l1se for i 
!1l·dll1!1.17 clhzenH-;-onc t.Jtat s~ould not be contused with it$ grunt of cdJllinnl 1 
Ilmnumt;r to publiC officmls. 'Ihe statute properly grants a defense to thtl~e who 1 
fnllo~v.the 19-w as l~l~d down In. statutes, Supreme Court deciSions, other court or :, 
admullstrati ':'0. deCls~ons to WhICh they are parties, official agcney interpretations, ~ 
or evell adnul1lstmtrve grn~1ts of permission to them as individuals-only to dis- ;1 
('.(lWl' latCl' that the authol'lty they followed was wrong. 'I'he ACLU he1ic\'('s thut 1 
~mrh a dl'fense-fol' private citizens-is an import!l.nt shield for the innocent. ':,;'I,~, 
Jnd('t'ti, \\'(' ';\tg!fes~ t~1l\t this provision and ih; counterpart in S.l, section 1-3C(i{b), 
;;ho.Uld pornl1(, 1I1dlvlduals to rely on lower court and administrative deci~ions to 
"hICh thcJ: are not' a party, at leust where there ure 1\0 conUicting decisiolls ill ',':1' 

the Rnmr Jurisdiction or at the s!l.me judicial or administrative level i:'1uch n 
fnr~h~r protection accords "with generai principles of legal precedent t~n(l slare 
deC!SIS. 1 

. Rectiol1.1-306 of S. 1, covering ignorance 01' mistake of law, is virtuaUy idcnticni 1,· 

With Sl'rtHln 032 of ::3. 1400 and subject to the same criticisms concern in" tho 1 
dfin~r-l's of oflicin,l.1n,'ylcB.Rrcss, B,~lt S. ~'g .aection 1-

t
803, 011 execution of 1~\lbliQ W 

dut) aR It ?(>~(:n8(>, IS Sl!?lllhC!I.T;tly m~re llllllted than S. 1~00. Under its provisiOns, iI 
tl;e dt'fen~e IS not. avatlable If pnbllc servants und their agcmts n.ct "In fC'ckle,., ,,"I',;. 

,disregard of the fisk thfl,t t~e conduct was not l'eqnired or authorized by 111\\,," 
Nonet.heless, the ACLU believes that evell this no.l'1'OWe1' justification. for official ' 
misbeh..'wior if; not warranted. ' 
. J?speeio.ll}T.in light of currclIt events, Congress shonld take a finn stand !I.p;aim,t ' ',\~ 

11l11lhng (lffiClIl11'cSPOllSibility for crhninul acts. Public respect for public officials ] 
1" nln'ndy fl'ighteningly low. Undermining it further may well destroy thc bedrock i 
.of confid('nco on wliich dcmocl'tttie self-government rests. ~ 

~ 
~t 
.~ 
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E. Fse of Force Against Criminals 

Section 521 of S. 1400 grant" further license to private and otlicia.l misconduct 
and contains an invitation to private and official violence. 

Fir,;t, it creates a defen$o based on l'easonttble belief that otherwise criminal 
conduot was reqnired, or even merely ttuthorized, in making a citizen's arrest or 
preventing tIw cdcape of O1}e who has cOJ11mit~ed. a felony. Although private 
\lcrsonS have a role to play III lo.w enforcement, It IS arguablc whether that role 
~hould include the use of force against any and ull felons-some of whom are 
guilty of wholly non-violent crimes like tax evasion and bribery. Even non­
\'iolent criminal conduct direr ted ltgainst a felon is something the law should be 
slow to countenat~cc, Under S. 14qO, a privute defendant could even argue that 
his burglary or wlI'etap was comnntted merely to seck out evidence of another's 
criminality in Qrder to /lmake an arrest or prevent an escape" from justice. The 
possibilities-and dangers-n.nd almost unlimited. 

Morcover, the wording of section 521 makes the defense available only where 
the person arrested or prevcnted from cscaping wns in fact a felon. Any citizen 
attempting through legitinutte means to help enforce the Inw would thus act at 
his peril, even where he had ample probable cn.use for arrest or apprehension of 
another, Under ~\leh an unpredictable law, everyone's rights suffer. Section 1-3C4 
(d) of R.I, which pormits the UBe of force to prcvont un "in fact" offense is subjecL 
to similal' confu:;ions and objections. ' 

Secondly, Hection 521 permits the U:le of de!Ldly force by custodial officers 
whcre such force it> "reasonably beUoved ... neccssltl'Y" to prevent the escape of 
u prisoner "charged with or convicted of a crime." The crime charged could be 
petty theft, disorderly conduct, 01' obscenity, and the prisoner may be innocent 
of any wfong?oing-yet d(>adly fOl:ce would still be t~uthorizcd. The ri~k of inj\try 
or death to mnocent bystanders IS not eycn mentIoned as a restramt. Such a 
pro,;isioD has no placo in modC'ru law. It can only provoke unjustified killing. 

F. Use of Force to Protect Persons 01' Properly 

Both S. 1400 and S. 1, in different ways, snnction the usc of force in ~ituations 
which invite needles" violence or brtltality. 

Under S. 1400, Heat.ion 522, the victim who gives "provocation" npparentl? 
losc$ hiq right of "elf-defense altogether, rC'gardlol'ls of ,,·hat the pl'l.'vocation i"l how 
~light it. iH, ~;r how murderoul:l the other person's responsl'. Although the Brown 
Commission Filial Report fOl'bidR the use of deadly force where ~\ stlEc avenue of 
retreat is avnilable, see § 007 (b) (2), under S; 1400 the possibility of retreat even 
with "complcte ;:nfety to himself llnd others," is merely one factor to be con;idered 
in detrrmining whether a defendant's uso of deadlv force was rensonnblv believed 
neces~nry to protect himself (li' nnother from the 'risk of death or sel'iaus injury. 
SeQ Brown v. Uniled Siales, 256 U.S. 335, 343 (1921). Such provisions arc dangel'­
oU8ly confusing. By gran.ting the right to usc extrr1l1e violence in some circum­
stances ttlld dellying it in others seemingly quite ~imilnr, they make the law 
quixotic and unprediotnble. By denying the foolhlh Or thoughtle~s provomtteur 
the right of self-defense llnd grunting the right to kill to those who might be able 
to run away, they encournge violence. Sec Laney v. United Siaiesl 294 l~. 412 
\D.O. Cir. 192m, 81«le V. Abbott, 36 N.J. 63, 171 A. 2d 881 (Hl01). 

Scctiou523 of S. 1400 similarly encourages the lise of force in defense elf property. 
Thesectiol1 permit;; the nse of nl! force shor~ of deadly force to eject tL tre:"p!l.s::,er or 
prevent taking (,f or dmnage to property, no matter how trivial. It dol':! not even 
~lIgge~t thnt the property myner ask the trespasser to lea.\'e, issue u warning l or 
Use other non-violent means before resorting to force . 

By rontrast., section 1-304 of S. 1 permits "prol)ortionatc force" wlll're the do­
rcndnnt'~ conduct "ill r('nsollnble nnd lS believed in good fnith to be necessnl'Y to 
defend himEieU ngaillf;t immediate nnd unreasonable use of force by another per­
~(?n." Thi:; formulation properly subjects the u~e of force by hoth an objective 
rc!)~omtblc") find n. subjrctivl' ("good faith") test, instend of merging the two. 

The ldrll of "propol'tiol1!1.tc force" limited to HituationH of "immediate" d!lnger m!l.y 
re1p rrstrict I<l'lf-d('fcnHe to the bnre ll1inimum of force. Section 1-3C4 similarly 
Units the def('n::<e of property to the use of proportionate force. Like S. 1400, 
b~wever, it contains no requirement thnt nOll-vi (>l!.'nt, means of persuasion be 
tned first. 
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G. Use of Fo)'ce Against Supervised Persons 

. SC'ctiol1 3'·1 C4(e) of S. 1 Pf'J'mi't~the ilse of "PrQpm;tiona~e forc?" whe,nrc;1Oun. 
ah1e lInd. believed "neces~ar~'" by pllrenbi or tencli{,TI' l1/l:amst ?1!ll10l' ('bl~drell, 1y 

'pel'ROIlS caring for incompctC'llt~, by doctors (pre:mmabl)"flfllllllht p!ltl(mt~ but 
the Rtatute does not so specify), bypcl'sons in C'110;gli.\1.f!' vehwle 01' 1,\n.!l~~eml1lC(j 
group by persons attempting to prevent another ~. Rll1clciC', an.d by ~Imllar pcr. 
sons." Such a provision can only encouragc tenclenCHls towllrd vlOlellc~ III 11 closs,f i 

. persons-those caring for others-who should on the contrary he espeCiully wnryof 

than it nced~. See IT'o/'kill(! Pf!pm .. ~ at· 3G2-G3. It may e\'en induce crimitl~:l b\'­
hoyior. C/. Wootton, Crime unllilie Crim-iJlul Luw g (l90B): "one convict.ion, ane! 
Rtill hlOJ'C one p!'riud of impfiHOnllH'nt, itl a gl'!'l\t impediml'llt to a l;\u!Js\'quel\t 
110llcst und respectable lidng; and ' ... the ('xperience of cOll\'iction, lIud still 
more of im\)risllmnent, is it,:;elf only t(\O likely to he criminogenic." Until WI' 
learn far morc than Wt' now know nbout deterrencC' of crime and rehahilitation of 
offendcrH, we huv(' 1m ()\)ligation to society, us well ,\8 til the pl'u:<pective vietilJ1H 
and defendantl", WIt to make too lUauy criminals . 

using force against their oftcn.hdple$s c~lllrges. . " " , 
,The st!ttute ignores the fact, thut childr~n, IJlC()n1]ll',t'lltS, patlC'n~;" and eVen , 

suicides have the same rig~ts us t~e r!lst or us to, t'o h'('e fron) phXIHc,tl C(~I'Ci['h 
by others. Its vague termlllology mVltes. abuse. 11}(1 concept of 'pr(JPt:rtlOl1ftl~ 
force" which makes some sense ag appl!ed to self-C\<>fcu."e and eVl:n dEfense ttl 
propcl't)' malws no sense,at all in these uircnmstnucc';:. Is lt "prnpOl'tlflllat(' illrce" 
for n: p~l,;ent to st.rike r: J;oung child in. rctaliation l ~t,nd therefore ~XC1!Habh' ('\'(11 

A. Criminal Attempt 

if thc'child'isseverel'y lUJur('d? Mo.y "mcompctcntl; ~Il term whICh 1:< le"';thml 
clem', sincc mnny of the mentally. n.l Ul'? nf!t legn1J? l!lC(l~petent-l:o P~lY~.lr~lJl' 
pnniRhed fon:efnsal to obey mmol' mstltutwnnl rules! .W here a per",on IlIthclmg 
vlOle~jce on another has a gennine intention to:pl'l?tect h\'()~ or safcty, liuch ns thr 
person who tri~s to prevent Ruicid~ (~r keep O1:der 1ll.1t ~no\'l~g cttr, h~ p:eim:nabl~ i 
cannot he pnmshed under the cl'lluJl1al Jaw JIl nIl) C.1[-;(', Since he entIrel) lack, , 1 
eulpubl~ intent. " .' I '. • • . 

. '1'he apparent purpose. of the statute is to a~lowcorp~ll'(\l pU)11Bhment or coercIOn 
/(for another's good" by parent,; and other" Il\,auth(ir~t? or control (.v~r Il!:o.lh~r, 

Scotion 1001 of S. 1400 nncl t'('ction 1-2A4 of S. 1 would give the fcdt'ral go\'_ 
erlll11ent, for the first time, nn across-the-board attl'mpt statute npplicahle til all 
other offenscH. ouch a statute may have the virtue of uniformity, but it directs 
Conlrressionnl attention n,way frOl'n the s:11utary effort to d('termine, in reKpeot 
\opurticu!ar crime", whether an attempt Htlttutei:-; wi~t' or necei-lsary. Do we really 
want to. punish lillsuccessful attempt8 in disorderly conduct, disscminatc o!Jsccn"(, 
books, or discloHo" cla!';silied informntion? Arc such Pl'OS('CUtiollR an intelligent use 
of limited re'lOUl'ces for combating serious crime? J:lIoreover, the ACLU lJeUc"l'l' 
thut,punishing att.empts to incite unlawful conduct Ilcriouf'ly increases thc dung('r 
·of goverlUllental pr{)~ecution for ndvocilcy plainly Pl'otcctE'd by thc First Amend­
ment. 

S. 14£lO and S. 1 require both culpnble intent with regard to the major ()ffen~e and 
.intentional engagement in conduct which furl hers it. In S. 1400 the defcndunt's 
conduct must be such that it "in fact, corroboratcs hi,; intellt to completc tlw 
commission of the offense." In H. 1 t.he COil duct must con8titute" l\ ~l1bstnntial stC'p 
,toward commission of !'.'lch crime." Although the S. 1 formula i::; more limited in its 
imp-Dct on vigorous poJitical speech, either statute would chill protest activities 

when the situation does not cl€'arly negate culp.(J.1~lht~r. But ~ven truchtLOnal 
cOl'pornl punishment of unruly students hm; beel} s(>}'j()u:;ly que:;t\Olwd by ~ducn. 
tor.' doctors and lawyers. See 1972 ACLU TMt~11!OnY lit 17-22. Ther<' ~('elllspO 
()·o~a. reason to extend'it into new urenR, espcciall,Y llOt by m~l1.ns of a law wh!ch 
~ets no specific stuudards for its infliction. Except!11 the eilse ~f t~e pc:rsOIl sc('kmg 
to prevent suicide the stntute docs not even flpeclficollr re~!uu'e lmmlllPnt dUllllcr 1 
of harm to anyode before "proporti.onate forc(l'1 nmy be mV9ked. A law \l'l!l~h 'i 
~anctions t1~e indiscriminate use of force h;v the ~tl'0ng ngamst HlP w(,Hk IS U 
barbaric reversal of the general purposes of the crnnlIlal Ittw. 

frolh their very beginning. Under S. 1400, It mere declaration of intent to incite :1. 
crowd to anger against the government could constitute all nttempled incitement 
of violent re\TOlllti(Jll. Under S. 1 malting nl'rlmgements for a public assembly at 
which inflammatory Rpeeches were to be utnde would presumably be enough itlr 
conviction. Und('r either statute neWs reporters gnthel'illg informution for rl'j)Ol'ts 
on issues of vitul public interest might he subject to prosccution for attempts to 
obtain classified information if their research annoyed someone in authority. V. THE IN?IIOATE O~'I'~'NS'F;S 

, Tho criminal. htw.has ,;restled long and hm·.d wit~ the proJ;llem of ~Yhen t~c.l(,\V 
may intervime to prevent criminal c\\hduct.by Jlnposmg ::anctIOns agamst Il~tl\'ltie, 
which lead up to the actual criminal event. The ACLU '.l.clmowledges the. llllport· 
ance 0f crime prevention and the,logic of punishment WhlCn. protects the lUno~enl 
public before rather than after. completion of the crh!1~nal. net. At the HilmI' tlme, 
we believe that the so-called lllchoate offcnses"..-llohcltnt,IOn, attempt, and C?u" 
spiracy-offer unpa.rnlleled opportuniti()s fO,r overzeulous law enforcement \\'1~lch 
invadcs constitutional guarnntees of freedom of the press,free spccch,free nilS!} 
ciution with others, nnd due process of law. . 

The combination of inchoate with substant~ve ~)qenses can l('ad to 6uch 
ttbsurditiea as the prosecution of outspol{en p~lbllC Cl'ltl,C~ of t.he governmgnt {~! 
conspimcy to incit.e draft reSif'taIlce. See Umtecl ,r3'/ofes v,' Spock, ~l!, F'Nd 16,~ 
(1st Cir. Ul(9), In such cas~s the conduct ~n~ged to cO!lshtute a cr~mll1al OffCD~: 
is doubly removed from any act in itself el'llmnaI, the lmks cOI:n~ctmg th('ml~ln'y 
consist entirely of constitutionally protected s~e~ch an~ ilSsocmtlOn, a~~ .l~lele~ 
seldom any possible proof thnt another's act orrgU1atedm the speech (>l.'l~,('m~lh 
l)rOSecutcd mther than springing from individ\\nl ~hoice. Such prOf1ecutlO~\~,. \~Itf 
their unmistakeable overtones of political repreSSion a.nd enforceq u,nmuulltJ. r

d public opinion, lD..OVe far away from the general pmposes of th.c. cl'lmJU~llnw an, 
the theories under which inchoate offenses have been held pUIllshal~le. Seq GrUl!'. 
walcZ v. United Slllles, 35S.U.S. 391, 4,02 (1.957): "l?or every COnSpll'l1CY 1\'1 bylh 
very nl1ture secret; 11 case can h(trdly be supposed where men concert together for 
crime llnd advertise their purpose to t~le wor.ld<' . , . 

Societ.y unquestionably has a stake 111 .pumshmg or deterrlllg those w1\0 8cel, t~ 
undermine it by criminal (tctivity. But lt has at least as grent a sta:k~ m c!e~rl 
marking the limits of the criminal sa;-tction. Laws which n:!tk~ poht:cul dlssen. 
evidence of criminality have no place m our system of constltutlOllnl s~lf-govcm 
ment. The governmcnt which extends crilllinol puni,,~ent to resQon.slblc ()PP~ 
sition attncks it own foundations. The government which sweeps mthm the lob, 
of Criminality those who on13: may pe!'hpns belon~ there, W!lO may ~lave lacked r~ 
purpose, or drifted temporarll)" close to thc margm of legality, mal,es more out am 

, Reporters who importuned the President, Sccrettu'Y \If State, or other government. f ~:~~~~~~~f~~t~i~~;N;~ ~~;J~~~:iC has a right to Imow might 1ind themsolves facing 

1 These examples nrc not farfetched. Courts have not found it easy to delil1t' the 
~ meaning of "attempt" in the criminal law. Some well-known attempts to limi tits 
j scope, e.g., The Kino v. BW'ker, 1924 N.Z.L.R. 865 (New Zealand 1924») ha\'e not 
J found favor in American jurisdictions. Even Justice Holmes, as Chief .Justice of the 
i Supreme Judicial Court of Massachusetts, had his difficulties. See Commonwealth 
J v. Peaslee, 177 nIaR!,;. 2G7, 272, 59 N .E. 55, 56 (1901): 
j ... preparation is not an attempt. But Some preparations may amount to an 
-~. attempt. It is n quc~tion of degree. If the preparation comes very ncar to the 
, accomplislul1ent of the act, the intent to complete it renders the crime so 
.f probable that the act will be a misdemeanor, although there is still ... need 
~ of a further exertion of the will to complete thc crime. 
~ See also, IIyde Y. Uniled Siales, 225 U.S. 347, 387 (1912) (Holmes, J. dL'lsonting): 
I "There must be a dnngorous proximity to success." Neither S. 1400 nor B. 1 
i incorporates Holmes' solutary restriction on the reach of attempt doctrine'. Th(~~' 
'j leave wide open the possibliity that, as the Brown Commil:1sion TVol'ki1Zg Papel's 
~ [Jut it, vol. I at 357: '" 'l'hillldng out loud' coupled with some equivocal act [may] 
1 COl1stitute a sufficient basis for conviction," 
.~ Both S. 1400, section 1004(e) and S.l, section 1-2A4 (d) permit a defense of 
. Itvoluntary and complete renuni.cation" of criminal conduct, The defendant must 
'~ alJnlldon his criminal cffort and, if this does not prevent thc crime in itself, take 
., affirmative steps which do prevent it. A renunciation does not meet the "voluntary I nnd complete" standard if motivlttcd evcn in part by belief that "a circull1stanc<' 
1 exists whicll increases the probability of detection or apprehension .. .', or by a i decision to postpone the criminal notivity. Remembering that the offense involved 
9 Is merely an attempt, such a high standard for renunciation may be a tl'l1P for the 
~ belatedly innocent who go along so long as criminal purposes nrc hazy but draw 
! baCk \vhcn faced with the apt'l!'.l necessity for eriminttl behavior if their end iR to 
} be accomplished. One purpose of criminal sanctions is to deter people from making 
J the Ultimate decision to violate the law. If the sanctions work) the cnsa for punish­
'I lIlont is at best tenuous. 
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B. Criminal Solicitalion 

Hections 1003 of S. 1400 "nd 1-2A3 of S. 1 make it a crime to endeavor to per· 
sunde another to do something which is "in fact" u. cl'imhl!l.l offense. S, 1400 is 
specifically limited to soliciting certn.ill crimcs, some of which nrc major offenses 
slIch ns treu.son, c8pionagc, murder, and aircraft hijacldng, hut some of which l\t0 
not-t.!1., refu~ing to testify (,nd fniling to be s~vorn. S. 1400 11180 requil'l's "cir. 
c\lm~tances strongly cor1'obol'u.tive" of the necessnl'Y intent. B. 1 eont.u.ins neither 
of ~h?;;e limitt1tiollS, but does preclude conviction for u.tternpt to solicit criminal 

nctlVIt.y. U'nder both of these statut('s, the solicitor need not know that the conduct he 
('ndrl1vors to persuade !l.nother to undcrtakc is criminal. He need only intend that 
the conduct occur. Thu~ under S. 1 he could be convicted for encouraging som~. 
one ('Ise to engage in what he thinks is constitutionally protected protest activity 
!\ud Mill he convicted for 80liciting disorderly conduct. Under H. 1400, he could be 
convicted for soliciting espionage if he "'induced" or "('v.treated" the publication 01 
neWl> report" about faulty rifles, flagging negotiatiolls, or goYcrnmental chicanery 
later found to be "information relating to the national defense" which he knew 
could be usrd "to the prejudice of the safet)' or interest of the United States, or 
to the advantage of it foreign power . . . " 

Since S. 1400 doe:> not prohibit prosecutions for attempted solicitation he 
could (wrm he charged with attempted solicitation of, for instance, refus~l to 
testify. What might constitutc adequate "preparation to :mlicit" such a crime is 
[\11)'0110'8 guest'. Thc connection between tho punished conduct and prospective 
criminal nctivity in such cascs is so remote &s to defy national proof. 

In suggesting n Holicitation statute, the Browll COll1mission intended to provide 
punishment for those "'ho instigate offenses und th.ereby are truly culpable. 
IVorking Papers, vol. I tit 3liS. But terms like "eudC'!tvor to persuade" cast n much 
widC'l' net. On their fnce they ensnare the speakeI' for nothing more than his 
sl)('('ch, when no other criminul act hus occurred. By deleting the Brown Com· 
1I1i~~j(ln's requirement of an overt nct in responso to the solicitation, see Pillal 
Report § 1003, both 8. 1400 and 8. 1 could be used to punish adovcacy without 
the ~lighte~t. postlibility of producing lllWll'sS netion. But th(' Fin:;t Amendment 
lllllinly forbid:; this consequence. E.g., Brandenburg Y. Ohlo, 39ii U.S. 4.44 (1909)1 

C. Criminal Conspiracy 

Neither 8. 1400 nor S. 1 in its definition of criminal conspiracy does anything 
to limit the "eln~ticJ. sprnwling imd pervm;ive" nature of the offenso. l(l'u/ewiich Y. 
Ullilell Slates, :33GC.S. 440, 445 (1949) (Jackson, J., concnrring). As long ago IlS 
I92:i, tho federal judicillry expressed serious concorn thlit ('.Ol1.'lpiracy prosecutions 
wero ranging fur beyond the l('gitilTIate purpose of conspiracy law-to prevcnt 
th(' et-\t.ublishment of continuing group schl'mes for coopel·f\.t!\,c l!.\w-breaking­
nnd hl'ing u,;ed "arbitrarily and harshly." Anmtal Report or lite Allorney General 
rO)' 1!J35 at ii-G. Home twenty-nve yeurs later Justice Jucl;.son again warned that 
"Ioo~e pTflctice Utol to this offense eonstituteH l\ serious threat to fairne~8 in our 
udminb;Lrntion of justice." Kndewilch, supra, 33G U.S. Itt ,146 (concurring ()pini~n). 
Twenty-l1'1{'. InOl'C years have passed, with conspirncy proseclltions for politirnl 
diH~('nt and 111<'1'(' advocacy drawingyctm1)l'e crlticism. Yet S. HOO nnd H. 1 would 
le:w(' con"piracy hWf in lllUcll the ~I\lno ::;tate of confusion and overbreadth, subject 
to the same flngrant u))u:le, as it IS noW. 

"The mod(,l"l1 crime (If conspiracy is so vague thut it almost defies definition," 
Kl'l1 Ic1l' itch, supra, 33G e.~. at 44G (concurrin? opinion). According to 8. 14.00. 
t'ection 1002, conspirne.y occur:; when somcone t ugr('es with one or more )lrr~ollj 
to engage in oj' cnuse the jJerformnnce of conduct which, in fLlCt, constitutes un 
olfense or otYell,e::i, and he or onc of sucll persons doe~ or caus(''' nny nct to effect 
tiny (lh,icctive of the ogreell1cnt." Section 1-2A5 of S. 1 defiuoH cOllspirocr ns n 
knowiug ngl'e('}1lCnt "to engage in or cause" conduct constituting [1. c1'i1l1C "in 
fact." As in ::>. 1400, ono of the co·conspirntors IllUHt. engage in or cause tithe 
pcrformnnce of conduct to effoct an objccti\'o. . • of the rdtttiol1ship." 

AH with crimiual solicitation, the conspirator need not Imo'" thnt the conduct 
he [\l-(re('S to engage in or cnU!3O is actunlly [1. crime. IIc cnn therdore be punisllcd. 
l1H'l'ply for an agre('lllent, cvld(,IlCed only by specch ordinarily protected by 1M 
First Amendmont, to eng[lge in other spcech ordinarily protected by tho First 
Amendment. The only COl1;;llllllluttion l'equired is some act to effect :1.n objective 
of the agrecment or rclntion;;hip. "Any act or omission, htWio\,er otherwise 
innocent, other tlu111 tho~e ncts ::;urrotluding the hatching of the plot its('lf, pel' 
formed hy nny member of the conspil'l1cy, while the COl1l>pirney 1'011\1lin8 yet nfoo!, 
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fulfJlls the requirmlCIlt." WOl"kin(J Papers vol I It "0'1 s., 
uncc,l1t a meeting may he "nfficient. S~e Y~t(' I 0) iTc-ty;s thel·C'.elt

cd
. Attcnd-

333-334 (1957). The objective etfected need n[jt8i~~lf tl cr,. ~ale8, .~;)1 U.S. 21lH, 
of either S. 1 or S. 1100. In I'1hort, ol~e mti,' b(' .o~" )e crul1mul ~l1lder thc ter11lS 
nO proof at all of serious erimiuul illll'nt 01: bch.~v!~\.l!~te~ Ofl COUSPI:l1CY Oil nlmo"t 
!ish 11 crime. The divorce betwe('11 criminal '1' I Idserl.oU~.I" tClldmg to IlCC01l1P­
complete. S6c Cili/ell Slales y Sporl. 410 I" ')'clctj (~:n(l ctrlCr~ll1ul intent is virtuall" "'h b t t' I . ~ , . . ~ . Ii) S . I r 196") J 

.l e BU S (In Ive uw of CO!1>:llir·\c·· J'~ 1111·tdn e . 11 • 

d 1 1
· 1 I ., .' ~ ,.\,(,11 moro d'lI1gcI'o . I • th 

urn nnomn le~ t ll1.t 1I1Ve grown up nround it SI tl' ~. Wi lJ . e ])1'oce-
uecd not be nwnre of the \lurticipation of tl". nc.e . 1C !)ltrtlC

s 
to u. conspirncy 

IIlwllenlhal v. United Slates '}'~') r' "-39 (J~:7er"..~11 k(11Cl\' each other's ident.ity . 1 ' .). ~ L. .,-. •• J .)0) -.J" (IIl471 IlIl I . . , 
SI!lr)ltor may )C! cO!1yicted Oil the henrsn~v 'd' f': (S1l1C~ one qOCOl1-
[lUted Sfales, 33G U.H. 440 443 (l040) i d eVI l nee 0 .tJlotlwr, Arulcw/[ch \', 
,piracy ~1l the busi~ of coliaterlll agl:e(:n;cJ1t~e(~l~!:lll ,Ilyl~'I~>O cOllvict!-,d of COH­
Cllgllgcd 111 by persollH he had npvC'r heard of ;1'h .tc s lC .,new l1othll1g about, 
of the. conspiracr mllst be ;;howl1 I'; vitint('d if !l( ~ j'uy~ t£I~I~. lUl ~el)(,l1d('nt e\'idencc 
~OllSllJrncy may be ptovcd nfter th(> hcm"u r h .. 

J 
Of;, 11 .~ll1. III th!" rule that the 

n cOj1spira~~r often is jJl'O\'ed hy (','iclen·ce "tJ . ~l~ beel~ .!~.dnlltted. "In other word,;, 
that consplrncy C'xbted." ld 'It 4')3 (c()ncu~~·I" ndl\ll~"lb)leBonl.~' upon UHSUl11ptioll 
i!luore thc limitution in Sp{)~k sl;pra 41.G 1<' ll~)g opmlo~. ot.h. H. 1400 and l-\. 1 
intent he proved llgninst ench contlplrutor i;ld·cl'·d!lt \17 ~, rNjl11l'111g !hnt culpnblr. 
conduct. 1\ 1 un ) on the \)a;;IH of his 0"'1\ 

Although lhe Sixth Amendment gran's th . 1 t t .' . 
Ihe crimI) was committed, a cOlls')irac ," .? 1'1g~0 t1"ln1111 the di;;irict wlwre 
any cOJlspirator did n11)' nct to eff(~ct m~ (U~·~~~~t;~lon mit)' b~ l.>ronght, anywhere 
Spock case, supra, th.e government chose to tl'l't.l of .t~e Bm~plrnCY. 'Ihutl in thr. 
of tbe acts chnrged Jl1 the indictnll'nt tool- 1'1 I lC.CON 111 y);;ton nlthough ~C'Vl'l'al 
D.C. The )1!oeedurnl Inw of COilS )irac r " ,) ! ~e ,Ill 1 ew • ork and Washiltgtnl1, 
forulJ~.s~nppl11g for the place wl{ere :\ ]lcrn,~ltt·~ t.he .. gO\ ernment to ('llgage in 
be ohtUlned. ' con \ IC JOn IS thought. most likr.'lv to 

The political misl1~C'~ of con~plra('\r lrtw h' , 1· . 
b,t few yl'urr:. The more ordinnl'l: al;u:ies ,lI e~, ~ee,n an~ply d('!11pn~trated in the 
w~rc well-kno\vn n:; much 'IS flft,. ':(") , ., t",'lIn~t le"s jlublIclzed d,'fendnnt,.; th~ Fcdcrnl Cl'iminnl Code' i~ it,.; '\I'illi;~;~~' )~~, te~t Of •• tlllY revision Ill' t('Corm of 
thiS pro~('cut(lrial tool. Both:;; 1400g . d fS ",I,lpple \\Ith and end the abuses of 
rcspollsibilit.y in thiH critica't ar~; of the l~\" ,. 1 tot lilly abdicate' Congres!';iollal 
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t ' . t r' I Despite studies indicating that, f!"Om. ~h(\ ~(jV!'rnnwn H POIl1. 0 Vie,,", th! i a"uim;t the government of tho rniled Statrs." Trstimon), of Dr])uty A~si~tant 
('OSL;1 of electronic surveiJlnnce fill' oll~welgh !tc; }>urpnrtrd ben,eht::;, Rcl~1\"al'tz, 1 Attorney Ge!l{J!'al Kevin :r .. l\Im:ol1ey, H~aring8 on Warrantless Wirelal}ping brfor(l 
Report on Cosls anel Benefits of Eiec/rpmc Surl'ell/ance tAC1JU: ~(73), b()~h S. 1400 j ihe SllbCOInlmtiee on Adml1nslrn/1!'f) Pmc/ICc and Proceelure of ihe Senate C01ll1l!iil('c 
nnd S. 1 essentially re-enact the ('lectl'Ollic sllrvoillttIlCf', pro~Ii'l~On~, of_Title III III !. on ihe Judiciary, 92nd Cong., 2d t1ei's., 12 (Junc 29, 1072); Wa~hingtol1 Post, 
the Omnibus Crime Control I\nd SMo Htl'ects Act, ]8 LT.S.C. §§ 2:J10-2? The l )[[lY 24 1974, at A 20. 
ACLU vigorously opposrd Title III D,t, thc) tim:- it~ wa;.; 1ll;ld('r comildl'rutlOll by i . If ~udh nal'row authorit~, i~ rrsC'l'ved to pC'l'mit ('Iectl'onic s1Ir\'('iIlanco in the 
Congress. 'Ve OPPO:le its re-ennctnwut lIOW. J)c~plte Its l'Pqml'clncnt t~ltt a.neutral I niJ~('nce of probnbIe cnllf;c, thnt I'rscl'vation should not be total. Huch C'1('c(ronie 
mag;isLl'at~ issu~ a .wul'rnnt ?!\Scd Ol! "pl'oballie. c!n~;;p" aud on t e f~lhl~'C "Ii ~llr\ll'ill:tnco.~hould l'~mnill suhjC'ct tl). :o<tllt'lltorily-estnhli~l}('d .wlll'r~nt and jlld.i~inl 
ol'dinnry lllvestlgncive tcchl1ltjuC'l", Tltle..III hn~ gr(M~y ~:q)~,~ldOd thl; 11,C iiI ! rel'ie\l' rN]lllretncntK HI orci('r to ohtntn some acoollntablht~, III thlH vC'ry Krllsltn'p 
electronic surveillanc('. TIl(' number ot 'mt(,l'cC'pt. u'ppli~ntl~lllS nllthcJrized hn; ~ arell. 
1'i;;e11 from 174 in l!)08 to 804 in 1973. State pal'tlclpt1tll,ll1.lll.tho govornment's ~ S.1400, IF: U.S.O. §§ a12ii-al, wOlllrl contim!(' 1ll'C'Rl'nt', Ia,,- nllth01'izing' (']('(,_ 
wirett1pping and ('lcctl'ouic. s~I1'voil!ance progrnm hn.s ~teaq:ly ll1eCns~(:, R~port :1 lronl~ invr,~tign.~iou of II long Jio:t of fedC'l'I1] ~)ffensefl. In~ofnr a" ~. 1 's elC'etr[)~ic' 
of the Dil'ector of t.he Admnll~tratlve Olllee of the LTmt('d ?tntes O\lIt~\ ]lrll1t~1 \ ,,'JrvcIllance scct!On~, 3-10e1-d, shol'tC'11 the ltst and confme Hlll'vC'lliance to mllJO!' 
in ConO'. Rce. S 710'!-05 (l\In.y 6, 197'1). PUl'thC'1'1 tIw tYPICal fedoral WU'ctnpl,l 1 crim~~, the;r ure lC'RH inll'u~ivC' thun 14. 1400 into constitutional rights. HowevC'l', 
1\)72 in~olvcd the intcl'ception of 1,023 co~wl'r~ttiHms aUlo,ng 66 pers?n~ ()ver"~,1l ,$ hoth S. 1400 and R. 1 coutinllC' the Tit.le I,II proviRion for cmCl'genC.I' RIlJ'vC'iIInn('C' 
n.vemge period of \1101'0 thnn [hrC'c "'reks. Soe Congo Rec. S ?9~4 (AI2I11 ,,0, lUI~1 f without. CO\1l't ordl'r for lip to Ml hours. ~. 1, ,"e('tion :J-IOC;3(h) nltthorizc~ 1;1\('h 
(reI11nrks of Sen. ~\{cClellt1rl). As Sellator McClellan .nlJt~!d 111 m~ertmg the 19/3 :l gnl'rrnment sllrvl'illan('(~ with r('sl)('C't, t,o "l1lltionnl RC'curit.y intc'l'C'Hts"-an IIP­
report into the Congr('sHio11nl R('cord, o~\ly two. n.]!pliclltlOus for mtcrcept ol'd~l" < parPllt villlntion of the holding in ['nl/rd Slale.~ Y. Filii/xl Sla/eg Di811'i'rI ('0 uri, 
were denied in 1073. In the o\'orwhdmll1g mnJol'1ty of caRes, then, ~hl' neutral ,\ $1l/lra. Nothing in thnt opinion prl'rnitK wllrrantlC'ss "do111eRtic t'P(,Ul'itv" wir('taps 
mngi;;trntc hns ncc0ptC'd the gllVel'nment'~ ~yord tlmt suc~ S~ll'v(,llluncc Wili l mn ill aUC'ged cm('rgC'llcy ~il\1!tti{)n~. R. 1400, 18 U.H.C. § a129(g) 'limit;; Huch 
necessfl.l'Y n.nd would be cal'C'full)' ~imited wI~h!u ~tf1t ~lt~)ry ~U1~elme~. . '. ,1 ['n.lcrg;ncy t>enrchl's to (; C'lln~l!iratorial ncllvitiC's churacteri~tic of ~r!:pnizrd 

Yet there havo been C'xtmordmnry abuscs-nb.u~e~ mv()h~ng "holC'salc dt j rrullr:' Tho ACLU Htrongly bpltC'v('s that thiS loopho]c too HhOllld hC' C'lmunnted. 
ception of thc courts by the Ad!l1inistratiol1. ] )C'~:Vltl' ~11l'. rcq~lll'emen,~ thflt :rhl~ 1 F..itl:cr formuln. is '"~) \'nguC' no; to ]l<>l'mit wnrrnnU('HS Rurvcillnnce of political 
the Attorney Genoml or an ASsIHtant Attorn~~y (,enC'It11 H])eClUll;v dC'sl~wc _ J 1: dl~'ldpnt" or othel' cilSfavol'C'd groups of pooplC'. 
him could authorize federal l1p~lic!1tions f~ll' m[preept nl'der~, 18 .U.~.U. § 2~1~. 1 Both S. 1·100, 18 t!.S.C. * :1l2S((') nnd H. 1, RC'ction 3-10C8(g), uuthorizr tho 
a requirement de;;igned by this Uongr(,HS to mstll'C' ql!l,t onl~.n. 'pubhcl;V, r('~]ll)nsl~.~ t lise of evidence of I'rim('s othrl' thun thoKe Hperificd in 1 be court ordC')' anthorizing 
ofIicinl" would set In\\" enforcement policy in thl$ fWnl'ltlve m'ca, ::l. Rep. ~'I, 1 (he in!:c>rcC'ption. trhi~ jH'o\'i>;ion (lnly pXllc('rbat(,H the druglwt quulities of ('11'('-
1067 90th. Cong., 2d SOR8., 96-07 (1908), n Jargp numbC'l' ,of such Ol'~l'fS \let,' ), Ir()ni~ RC'lIl'ch und Heizul'r. It ]lC'l'l11its lUll" ('nfol'crl1lcn( of Tic in];.; "to l'ummngr foJ' 
l'outi{lely approved by an executive assistant to thc~ Attorl1('~' (;cOllehl fiIndtu!)m)ttNl : 1Uollth~ on end through (,,"pry o(Jn\'C'r~ati()u, 111) mnlte!' how intimato or J)C'l'~ollnl, 
to the courts ill the nmue of 1\11 ARsistant Attol'llC'Y G"!lcl'ul w 0 la I 111 net: 2 cnrried o\'r1' sel"cted tpl1'phollr li[H'.~," Unifccl Slates V. United Blaies Dis/rict 
Jlothing to do with thC'ir al1t.ho!'iztttion. As a rC'~t~lt., the ~u]lreme ~ourt.hus MIl ! Cu,url, supm, .40,7 n.R .a~ 32ii (J)ollgln~, .J., cOllcnrring) in .nn C'ffort to U11("W<,1' 
held thut evidence gathel'('d un.de!' those o~dc;rs c~nl1(~t bCeUllosdmtit('? 131 ~gtn' ~ c'\'Jd~n~e 0\ crlmmull'letn·lty. It makrs ~ mockrry of thC' rcqml'C'll1eut for a wnrrant 
Sec generally, Unilrel ~ICflcs Y: GIOI·el.ano, ~2. 1),S:L: \\'. 4042 ... !1) , n: ~ sJle;lr~'lIlg 11l ndvnncp th~ .O~PIl~t' of ~"Iuch ('vidpllce is oHten~!I?ly sought: . 

:\loreover the Admnw;tratlOll OUltS o\lnll1~(:lprC't!'d.ihe Co~glosslOnal.l\uth r f ~. 1400, ]8 U.S.C. § 3J.~1, contmlles the 1>I'P:-:('nt, s]lC'C'Jhc 11\IthoJ'lZ:ltwu of 
izMion to p~rn~it t'lC'ctI:onic survc!lIance of p.~htlc~tl dl~~ld~~ts. wlthO~ltjOu§t order, i ~eeOl'~ry ~lf civil damagc:; hr thol"o whos,' cOllvcrsatioIHl are ,iUC'gally in~(>l'ccptr~l. 
1I1\e!<'1' the rubnc of l1nilOnnl Ree\ll'lty. It perslst('d III tIUt; pI.lctl.ce until t 1(' lIprell:~ 1~. I, ~('cbon a-1 OC5(g) , dor~ not. The ACLU Rtrongh' bche\'C's thnt, If tllC'I'O IS 
Court unanimously ruled tlmt the Fourth Amendment forbld~ slIch w:1rra~tl~:; 1 to he any Wiretapping, thi:-: prcwi"jon-\'irtllally the 0I11y pl'otC'etion thi.~ Rtnt,l1tC' 
searchc8 in "domC'stic s('enrity" cases. Untied Stalts v. Untieel Sta/es Dlsiru,; (lifers again:'1t sweoping ('iC'ctrnuic ill\'w.;ion of private rightfi-mllHt l'C'main in tlIP 
Court 407 U.S. 297 (1972). As the Oourt there not('d, . F" ,law. We flll'tlll'r opposc' tilr provision in both I'HlbsC'CtillllH that good fnith re-

' N atiol1!tl security enHCR, moreover, often r.pfloct n. con,yer8?nce ,?f ,Ir,\ ,llinncc on "legislative aliI horizlltion" iK It "colllplC'tl' dC'f(,l1se" to /Un" civil ncl ion 
nnd Fourth Amendment valu('s not prrsent 1~1 cn"e~ of 01' 1l1m'~ • cnmh .1 (S,l) 01' civil or criminal nction (H, 1400) hns('d Ol1 i1I('gnl (>lectrolli(; RUl'v('illnllC'e. 
Though the j~westigntive dutr of the exccut~v.c n~!tY be s~l'onger '.:' s~~ {~IllCe bne! faith is C'xtrC'll1ciy difficult to l~l'O\'e, StlC~ n provjsion would prevC'nt, 
easos so also IS therc grente!' Jeop!Lrdy to conl:'tIt.utlOnnIly pi otect,ed,i pe\, i thcrccovC'qr of dmnngeR hr those Whose prIvacy \\':lS III Vadnd for ~'('[lrll by govern­* * ~ Fourth Amendment protectIOns become the mOl'e nGceRsnrJ ".len (: J mrnt survClllanco without C'ourt ol'drl'. 
targets of official RUl'veillttnce mny l~c. those. susP('~~cd of un~ll·t~od!)xy~n :~l~~ ~,Both s. 1490, RC'ction ];i~2, and ~ .. J, Rection 2-70:1, providC'. SO,lle protection 
politicnl beliefs. Tho danger to pohtlCtLJ dissent lS acutn "here the Galt. i Irom clectroDlC C'lwelldro]1pmO' bv PI'lVn.tC ]J('rson!l or unnuthol'lzed govC'rnmcl1t 
ment attcmpts to net under so vn.guo a COllC')pt as the pow(,l' to pro ce,; officinl~, by makin!J it a fpln;;'y to intercept 01' discl()~e the cont('nts of private 
"domestic security." Id at 313-14.; communication". however, both statutes continuo the prescnt lawls ('xc('ptiOl1 

The Court cmphasiz('d thlLt . . to on f I\'her~ one party to thC' C(Jll\'Pl'l-1ation gives priOl' consent to the intC'rcrption. 'I'll(' 
Tho price of Ifl.wful public dissent must not bC' tt dr('nd of S'hbJ::?ti311 fllclnl {ACLU OPPOHC'S this l'c"trictiol1 on the citizen'" right, to be fl're from ul1rC'asol1lthle 
unchecked sUl'veilln,nce pow('r. Nor must the fe.tr. of u!'!uut 011Ze ~m~nt "~:lrch LInd seizure of his private thoughb'. COl1sl?nt bv one party should not he 
E'avcsciropping deter vigorous citizen disscnt and dlScusslon of Gov('rt ubli, !. nllowed to bypass the con~titutiol1111 rights and pri\'ilC'gC'H of another. 
action in private c?l1vrrllatiou. For private di!'sent, no less than open p ~ 

discourse, is essential to our free SOOlety. I d. 'It 3~4.. I . 1 t" did net nt. ~ VIr. sEwrENCING, PRODATION, AND 1'Anor,}; 
In renchinO' its deciRion the Court hC1ld that. the eXlstmg egl~ a !On , . I~.! 

trmpt to confer sUl'vdillm~cc powers on the President. Id. n.t ;'108. But S'1140r'l ~ ! B~th S. 1400 nnd S. 1 set har"h l'etl'i\)utiveflcntpnccH for many crimes. Both 
USC § 3126 would l'('v('r8e this ruling by excepting the PreSident from t Ie ~ a ~ ~ prOVide for the deM]l ponalty, which the ACL U hn~ long oppo~ed as ('ruC'j nnd 
().~. l'~Rtl:ictiol1R The AOL U believes that nlllanguage reserving inhe:ent r~~ ! U~USUlll punishment in violation of the Constitut!oll. Sec Furman v. Gcor{/ilt, 40H ~e~iti!tl'l;ower si{ould be eliminated. However, if t111Y such power at a1118 reD's~rrl i l.~, 238 (1072). Alt.hough thC' Helln,te hns all'C'udy approved the rcinstitution of 

't must be consistcnt with the holding in Un. itc£l States v. United State? I Isr~r ~ n\llt:\l pUlli~htnent by pns~ing S. 14,01 on Ml!rch HI, ] 974, we' hC'licvo thn.t if thiK 
Coltrt 81£ 1'U thn't tho Fourth Amendment controls where "there is no evlC oner ~ .III b0comes law, it will not l'olll'\'jve challenge in the COU1'ts. Wo urge thc Sennte 
'my i{1Vofve~ent diroctlv or indirectly, of a foreign power." 407 U.S. at 3dO~. \h: f Jnh~CI\eral and this SubcommittC'6 in J)[ll'ticulnr not to endorllC' yC't I'gain !t penalty 
: 0 exist at nIl j this cOlleopt needs to be cnrcfully nnd narrowly. de~ne In d J 1\' !ch hus been u~ed to 1)('l'lwtullte racial nnd economil' discrimination in a fUi'htol\ 1~'L~tllte Such a definition should M n. minimum, incorporn.te the gUldehI1eSdffC~1 ~ whIch dcgrndC's our nation in thC' C'~'C's of civilizC'd 111C'11 and women. Our ('IaimR til 
R" tho' Justice De )n.rtmont tw~ yem's I1go nnd confirmed by Attorney I~nc. 0 :, moral progress n.nd to ('[lunl ju,;tice uncleI' ll1w are mookod I>y the inflictioll of ~~illinm' Saxbe In.'!t lweek: "substn.ntinl financing, c~ntrol by or acti,:o .e?llfl.~~~~~t~ j'uvnge Itlld JiM! l'ctribution flgnill~t those lenst able to defend tll('ir C(lS('R in COUl't. 
with It foreign govcrnment or ngencies thcreof III \l11ln.wful aetn'1tles ~ 

~. 
1 
'f t 
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Both S. I <l00 and S. 1 skew their sentencing schemes in ftwor of long-term pri~on 
sentences, de<ipite the overwhelming recommendation of pcno.logi,;ts and In\\"r~r< 
who have studied the eorrectional.sYHtell1 thltt ~entc:nceH mstead be sharpl\' 
reduced. Bile e.g., Pr('sident'ij COllllni;;sion on Law Enfurct'll1('nt and Administra. 
tion of Justibe The C/lallell(je of Crime in a Free Sociely a48-3in (Avon. ('d. 1907)' 
Brown Cornm'ission Workillg Papers, vol. II ut 123ii-ii7, 12G9;Schwurtz, "The 
Proposed Federal Criminal Codc," 13 Crim. L. I~ep, :12Gii, 32GG n97a). Althou.;h 
Huch HcntenceH may be nimed at tIll' most cgrcglOus offender:;, the Brown Com· 
mi~shH1 reported, 

they htwe a p::;ychologicnl tendency to dri\'0 ;;entenc0H up in cu~cs where such 
n. t('ndency is Ullwnl'l'nnted. Long, iI.lcapncittttir~g. tel'J,ns C'un do, gl'~a~ damag" 
if impooed in t.he wroug cuses, both 11\ term,; of Il1JUHtlCC to til(' mdlvldunl filld f 
in term~ of positive, Imrmful etrect,.; to til(' public upon r('10(1so of the prj~OIter'I" 
LonO' sentence~ imposed on the wl'ong people cunload to more offenses rather 
thal{' less. Worki1lg Pu.peI'8, yol. II at 12;j7. . 

A :oentencillg system which mandates fift('('n, twt'nty, und thIrty yC'tU scnt('nc~s 
for u lm'ge vuriety of crime,.; becomcs itH OW1l W(]I':<t ('llemy. Even given the \\'id~ 
diRpal'ity l)etwecn fiuthol'ized mnximnll1~ nnd timc utluully served, t\('e Working . 
Papers, vol. II at 125ii, the system's inevitabl: ('fyect i,.; to de~troy m.I): l~os~ibilitr ' 
of l'eh'tbilitation for nenrly evC'ryone caught 1Il It~ grasp. High r0c]dlVISm rate< 
amon~ major f~lons t~stif)r to tlie fact tlm~ (!UI' pri"onH are tJ:~illil\g :,cho{:ls lor 
criminals. By merensmg t;he number of \'IctnllS und offendel", theJ l>r('~{'nt:l 
tragedy of broken and wUHted livC'~. 

S. 1400 sets high ll1ltndatOlT minimum HcntOlH'ei' for tmffick('l':4 in heroin or 
morphiIll', see Pnrt II, J~ , ~l!pi·a." dC'sp.Ue w!dt'f'l)rCn~ critic!sffi of H~Ic1~ s('D;tcu£~\ 
as interfering with the JndlCLnl chseretlOl~ Vital to fllll'l10HS III our crllumal J~IStiCe 
system. Such f'entences deny the sClltenCl11g court the power to place th(' ollcndN , 
(;n probation require 11 set term of ycarH in pri~on, und refuse parole. Fed~t:ll 
jud<res prosebutorR, nnd correcti(Jnnl i)orsoJ1nel, u!> ,w11 :tH the American Law In· 
Htit~to; ('he National Council on Crime und ])l'linque!l~Y, Itnd the Americ~n ~l1r 
Association, htwe vehemently opposed mundut(Jl'Y m1l11l1111m sentences. HorklN9 
Papers, vol. II ut 12;i2. . .. . ' . 

Even if it were desirable to 1ll1ut. dISel'('tlOn, mandatory mllllll1Unl ~ent(mc~dl 
not do so. They merely displac(' discr('tiol\ from the hldgr to th~ l~ros('cutol', wh,) 
retains the power to determ!ne the Cl~tlrge. All the Brown Conllnl~,;ulll noted, pro,: 
ecutors often charge drup; ofIenders WI th at Jeast. olle ofrt'l!~e carryjJ~g a mandntor! , 
sentence nnd one earrymg a lC'~8el' penulty wInch peruuts probntlUn and purole. 
"'rho guilty ple:1 process, 8uppos('dly rl'f;ting upon the uncoerced C{J1l~ellt of the 
offendr.1' is clcarly distorted when the Pl'Os('cutor cnn hold the thrent" of amanda· 
tory mi~imum sentence over the offender's hcad. Working Pa7!er8, Yol..II at ~2Jl. 
This practice uIlcon~titutiona)ly chills the Sixth Al!Wlldm('ll t rJ.ght to trIal by lIlr;~ 
uud the Fifth Amendment l'Igl1t ~o plead not gUlltr, !mrdenlllg ttlC. elefendn,nt; 
choice with hen,vy cunsequence~ If he should ue C(l1l\·lcted. Scc Omlcd Stall$l. 
Jackson, 309 U.::;. 570 (1008). '. f 

7075 

Whntcver the exact Rcope of the guarantee, Lange, Sllpl'a, 85 'C.S, at 168, th('r{' 
hns never been auy doubt thnt the Constitution prohibits t1 ~;('colld ptllliHhmC'nt Oil 
the sume facts for thc same stntutory offens('. The COllHtitUtiOUlll protection 
nuninst more than O~le trial wOllld be of no avail if "there can hI! nny Hum!>e>r of 
sentcnces pronounced on the same vcrdict[.l" ld. at 173. 

Since S. 1 docs not require the sentenCing judge to Htate his findings and fl~U~Oll" 
on thc record, the defendaut's decision about appeal will not only be chilled by 
his fear that the government "'ill take an appeal as well, but al~(i by his Inck {if 
knowledge as to the reasons which the judge nctunlly relied u]lon in R()ntencin n' 

hinl. Where the oriv;innl sentence is based on an erroneous rending of the f:tct~, he 
will have no wav of so discovcring find demanding correction. 

Despite the Brown Commission's finding that "probation is likely to he the 
Illost effective form of sentence in a great mnny caqes," Working Pupci·s, vol. II at 
nt 1268, both S. 1400 and S. 1 create substuntinllC'gal hurdleH to the impo~ition 
01 ~robntion instend of a prison sentence. 

S. 1400, section 2101, rrquir0s a prison sentence u11108s the> jUdgl' i~ "of the opin­
ion" that probation "will not fail to afford d0terrence to criminal eouduet" and 
"ouch disposition will not unduly depreciate the ,:;eri(lu~n('''b of tIll' dt'fl'ndunt!s 
orin1(', undel'l~line l'(;~pect for the law! or fail to eonst.itutl' just p~II\!Khnwnt foy the 
offcnge COTlllmttC'd.' As the former' director of the Brown Comllll~~lOll ha~ pnlllt('d 
out, almust no intelligent and conHeirmtiou~ judgl' can ('\'er ul'riyl' at. RUC'I\ COIl­
clusions beyond doubt, Schwartz, "The Proposed Federnl Crimillnl Cod('," 1:1 
Grim. L. Hep. 3265, 3266 (1978). S. 1, section I-tH)l, although lll'(llwrly requiring 
the COIU·t to consider the offender'" individual circumstance", dpelnros that th(' 
judge "shall be guided by the nC'ed to maintain re~pect for law lind tu reinforce till' 
credibility of the deterrcnt factor of the law .. ." 
~llch provisions implicitly tell the judge that probntion is not /ll'pfpl'l'ecl, but It 

l~streRort, t? be accorded only thc criminal offender who is an ('xtrnol'dinal'i1y good 
mk. They Ignore the fact tbat prl~on ~entences completPly dblocnt(' oUt·neler ... 
ffom the commnnity, cutting off the tip:,: of family und job which aloIlc may pruYid(' 
the incentive to obey the law. Yet Rincc most offendel'tl ultimutl'jy do rdurn tu thp 
outgide world, it is in soci0ty's be:;t interest-as wC'll liS thrir~-1h;\t th('\' hav(' more 
to go. hack to thnn alif0 of crime. Sec lVorkillO Papers, vol. II at l:WS: 

S. 1400 additionally requircs a jlldg0, in grnnting probation, to lind thut tIw 
defcndnut "is not in need of stich eclul.'ation 01' vocational training', lllt'dieal ear(>, or 
other correctional treatm('nt as can be provided mogt eff{'et.ivt'h- In' his cOlllmit­
ment to an institution." Such fuctors only reinforce the cl'imin:il j\i"tice HV141elll'" 
discrimination against the pOOl', the sick, aud the uneducuted, Tit,· contlti(utionul 

The ACLU supports tho long-overdue estnblishment of nppl'lla~e rcvJC\I' ~ 
('!'iminal sentences. Appellate revi0w would pc'rmit e()rl'C:ction~ o( i'orlOllsly.exec" 
:;lve sentences and would tend to equalize ::;ent(,llce~ for IJke (li1endp;r,; a~ld ~1I~c 0(' 
fenscs. At the same time, it would allow more than 1IlH' court to COll:ildN·mdlv.ld\l;ll 
circtlmstancCH in determining all indi\'idunl'::; fntp. As th() Brown Comml,slon 

gunrantces of due process aud equal protection of the lmv l'equil't' eoul't14 to w{'igh 
evenly the claims of rich and poor, skilled and ttn~ki1led. Fr('edoUl from imprisou­
ment and the chance to try again should not depend Oil un ahRel1C'c of past ~\1fT('r­
iugs. "Effective" provision of job training [ll\d medical care ill most CthPi{ doC's not 
require isolation of the offendcr from the community in which 1)(' will ultimately 
ha\'u to learn to live. 'fhe Congres:'1 f>hould legislate to \J1'O\'icle the:,l' ::;('I'vjel'~ out­
sido of prison, instead of incnrcerating p00ple just to ohtain tlWlll. 

S. HOO, 18 U.S.C. § 4202(d) and s(>ction 3-12F3(c) of 8. 1 similarly stnrk the 
, d.Cclsion-making process agnillt'lt thc grunting of paroll'. Y('t, pal'lll>!, like Pl'Oh!l­

lion, can be crucial in encouraging ofTender8 to e~tablish Juw-abiding livr~. ::lrl' 
Morrissey v. Brower, 408 U.S. 471. 484 (1972): 

The parolee is not the onlv ()ne who ha~ n stake in his couditional liIJPl'h'. 
Socit'ty has n stake in whatever mny be the chane(' of I'estol'ing him to I1orJu:1l 
nnd useful life within the lnw. 

lVorldng Papers observed: , 
... every other judicial dC'cit;ion of con,;equC'nce at the triallcvcl I,ll both 

civil nnd criminal cas{'S if; tiubject to the re\'iew of nppellttt(' C'ourt~. \\ hy t1w 
eriminul ::;entence Hhould be the one item which hhould be immluted fro lIn 
review is not immedintdy clear. Thll t it is i" OIlO of the gn'nt ironic, of t N 

lnw. lcl. nt 1335. 1 £23 ' 
R. 1400 docs not providc for judicinl revicw of s('nt('llces. S. 1, section 3-:- l' : 

permit:; review of conditioll~ of rel0mie and of upper-l'ungo ::;ente~cr.'l HnJl~,rd 
nguinst "dungorou~ speciul 0frendel':i"-U~o~e ~jlccilJcnllr found sul?Jc~t to. c--pc­
cinlly severe p(>nultlCs undC'r t;. l's r;ent(>l1cmg RchcIl1e. But ('ven the lmlltrd IcforrJ 
t;. 1 O'rnnts is seriously und('l'mined by its provi~ion ft1r apPl.'lll by the goVel'UlJ1CU\ 
as wpn us by the dangel'ouR special offender. Although ~. 1 )Jr~pCl:ly foseclll'lj 
higher sentences when the offt'nd('!' alone take:; nn aPJlNll, It I1C'r!1l)t~ Jlnposltl~r 
more severe sentC'nccs when the gOV('l'lll11ent takes un npppul. Buell n pr,O\'I' Ull 
plainly violates ihe constitutlOiH\l guarnntce ugninst doublc j{'opardy. i:J~Ct ,f 
Ex llw'/a I,ango, 85 U.8. (18 Wnll.) 103, 17:1 (lS73) ; Bluckledgll v. Perry, 42 U·~{·1·':G9\· I 
4701 (U.S. l\,Iny 20, 1!)74). CJ. Norlh Cal'olina v. Pearce, 305 F.S. 711 L ,. 

S. 1400, 18 U.B.C. § 420~t, departs from tl'nditinnni pnrolc' lnw by ndding it 
mandatory one-to-five-yenr parole term on top of thp sp<'eifh'd l>l'isOll tl'l'JU'" 
S. ll'etains the pr('sent approach, u;;ing parole to diminish til(' lll:lximutn pri~[)n 
term. Parole is still a significant re:;traint on indiviclnullihpl'Ly, }ll'rmiWng ['('turn 
to prisoll for parole violations which would otherwise h(' innor('nt and hnrlll101's 
belinvior. Allowing an ndministrnliYe ng('llo,", not I'uhjl'ct ttl judicial l'('\'il'w 
under 8. 1400, 18 L'.S.C. § 4208, to determine\r1)('tl1l'l' nil offender :;ha11 eontiIul!' 
U!ldhcr restruint past the maximum authorized t'l'lltellce \'iolntt'H due pl'(1r('~s 

b
flg . Is nnd creatrs RubRtantial opportuniti0s for \11ll'eVill\\'nbl{' nlJ1l~;('. The AUL F 
~hoves that parole "hould eount Itfl part of the !-1ent(,ilt'(> it iR ~('l'\'(,d under, and 

that judicial reyi(m' should he accorded to mak(1 14t1r(' thnt tIll' administrati\'{l 
body. douling with purole dOCR nM nrbitrnrily diRcrilllinutp l1~uil\"t ~llnle defendunt" 
or Iml to apply til{' l:itl\tlltOl'~' criteria in making it~ dl'l'i."itl!l~. 



7976 

TIl(' ACLU nl:~o bC'1ie\'C'~ that pnrolt'C'>'l mu~t ImV<' tilt' right to ('oun!';e\ at parole 
r(>\'ocntion lwaring,;, SN' Jlol'l'issey v. Brewer, supra, 408 t;.~\. ut 4(J0 (concllnin 
opinion); and that tht' t-1tatc llm~t provide COl\ll~<'l for an indigeut parolee ftlcing ~ 
l'C'turn to prii4on. OJ DOll(llaB v. OaUjonda, 872 U.S. 3.j3 (U)():3). Neitht'l' nnrole 
rr\'ocation provh'ion, R. 1400, 18 U.S.C. § 4207(c), nor S. 1, Hection 3-12F6(d) 
)JrovidC'H this bu;;ic duC' procpss right. Although tIl<' ,Supremo Court in ]}[orl'i8sey 
~'lIpl'a, 408 U.S. at 480, specilicullr reserved thC' qlld~,tion whether tho ConstituHo~ 
rrquirr;; eOl1nsrl at slIch hel\ring~, the eOlllplrxitir" of fnet lind Imv involved in 
pUl'o1r l'rvocation hrl1rings arC' Hot intrin~icHlly }(:>:"l than thMe involved in tho 
u,.;nnl criminnl trinl. Ptll'olC'C's nrC' uo more ski1lC'd in the tlI't of crnss-oxlllninntinn 
thC' ~ifting of relevunt from irrelrvnnt fHet, or the interpretation of kg!11l:1ngunp;~ 
tlllIn other laymen. Pro\,iding them with other procedurul right:> will sC!lrrelv 
nid thrn1 if they do not know how to uge thosr rip;hts to nl('ud their case,s eff~c­
tivpl~-. Sec G-ideon v. WahnlJl'i(lhl, 372 U.S. 335, 244-45 (1003): A" Justice Douglns 
ohsrr\'('d in 111orrisself, s1I1Jra, 

A hearing in which cOltl1HC'l is nbsent or il'. prrgrnt, onl.\' on )whnlf of one Ride 
i:-: inherentl~' ummtisfactorr if not unfuil', 408 U.S. nt 408 (concurring opinion) 
(citation drl('ted). 

FnirncHs at parole revocntion hcnringR, no less than fnil'ness at trilll, is fundam~ntnl 
b) ]ll'otectinn of individunlliberties. 

)'1s. GALE. Thank you.~Second, I would like to speak to two 
points that \vC're J110ntiollC'cl in the C011r8('. of Mr. Nadc.>l"s testimOlW, 

It was brought out by Senator HI'u~ka that appc.>llate review'is 
provicled for at l(>ll~;;t ill part in S. 1. I wan ted to respond to the BU~!;(lst­
tion that S. 1 covers the subject entirely, becltUse I don't, beliove it does. 
I think it provides appellate review only in very limited cil'cumstanc(ls. 

And I would specifieully say that th(' Amc.>rican Civil Llb0l'ties Union 
('11<101':'1eS n.ppellut(' 1'('view of sontences (tcross the board ill nil cuges, 
both for roasons of fairness to tho incliyilhml n.nd for l'('aSOllS of l'l1tionnl, 
sC'ntencillg policy. 

S('cond, it was mentioned that there is a problem perhaps with 
publie offieials haying lower standard:, of (:ollclnct tllllt (tnyone else. 
I would like to dil'e('t the subeommittee's lttt01ltion to the seet-ions of 
S. ]400 and S. ] whieh pl'oyi(le a spE'cifie defense for publie officinls 
chuTged ,,,~th violating th(' ('l'iminal law, on the grounds t.hat th(lY 
reasonably believed thn,t thpir conduct WIlS 1'eq1,.lil'e(l or n.uthorized bv 
Inw to carry out tll(>h' dut~· llS public. servants. • 

TlnR statute could in~nlatc n.1l of the Watergate dE'fC'nclnntq. If it 
had heen in ('xi1't('nr(' at the time Judge GeRell mt1.de his ruling in 
[Inifed State8 v. Ehl'lichman that public officials arE" not exempt from 
constitutionnl ancl statutory J'est,rictions. I think it would havo 
made thn.t ruling considerably more difficult. I beliove that ruling 
wm; n, prot('ction for the public at large and for the purposes of the 
criminal laws. 

),11'. SU:\I:lUTT. Conlcl T interl'upt you? To wlU1t extent docs that 
cliITrI' fl'om ('01111110n law? Whn.t would be the arlvn.ntage of st.riking 
thttt ont,?i 

:\k GAl,E. Well, I don't know that it doe~; cliff('l' greatly, but I i .. 
would V<'1'V "tl'ongl\- objE'ct to Grecting a i'otl1tuton" defense of this J. 

kind, which I bC'li(":(' 'WOll1c1 ~o comlidel'ftbly fal'th('l' than the common ;\ 
IttW in enc1()r::-\in~ the pl'ineiple that public oflicio.ls have !1 .le~s~l' ~ 
l't1ltll('l']than. It .g:rC'lltlt('l' l'espon~ibility than the ordinury citizen does to· :1 
o )('y t. 1(1 Cl'llnma n,ws. ~ 

I would also like to direct the snbcoD1mittee'~ attention to tlH! 1 
NOl'thwest(II'n UniY('r:-;it~t Ln,w Reyiew, volum0 08, Xo. 5., beginning ~. 
ttl page 817, whieh htl~ tt 1l1nnbel' of articles on tIl(' Pl'ojJosod Federnl it 
Criminal Code. J wonld t-lpec'.ificallv ask yon to look at Ju"tiee ChU'k'~l 
pl'()lo~uc and ttl two tlrtkl('s, 011e on' civil liberti('i\ I1ncl llntioJ\nl ~ 

I 
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securitYJ an~ t,Iw other on l'~ot legislation, whieh I think wry much sup-
port ou.r pOSItIOn on these Issues. • 

Senn.tor HART. Well; if there is no objection, we can print that article. 
[Soe p. 7991.] 
.Ms .. G:ALE.W~ l~n.v.e ch~rn.~terized both of t1~es~ bills as posing n. 

great tl:lel1t to cI!,il lIbertIes III the namc of crnnmal law reform. I 
wOl~ld hIre to speCIfy some of the highlights of the problems that. we 
see m these statutes. 
~he most scri~ns is th(' section of the administrat.ion bill. S. 1400, 

WlUC}l w~uld cren,te the. firs~ 9fficia1 Secrets Act that we have ev('l' 
Ita.d m tlns country. I tlnnk It IS not 'ftoo strong to sal' that if ;'ve el1H.ct 
tins sta~ute, we could come as n, Nation to resc.>mhlC' the village ill 
South VIetnam thl1t was dE'stroyed ill order to save it. ~ 
. Some ~ections .of the bill wO~lld severc.>Jy punish th(' disclosll1'C' of 
ll~for:natIOI~ rel~tm?; to .tho nn.tI~:mal df'~e~s~\ wi.thout; d('finin~ cl(,lll'ly 
~dlO,t such mfOlmatIon IS and w~thOllt hmltmg It. to mformntlon that 
18 collected by the Government Itself. 

We have become familiar over the last 2 :rem'~ with n. tendellC\' of 
tho Government b~lreatterucy to classify all.Y and all rnutC'l'ial from 
wh~~~v9r source gt1lned tll.at al?pNU'S to (:ontnill the> "lightest poli1.icnl 
senSItIvIty, regardless of Its dIrect relation to the national clefC'llsP. 

Snell a sta,~ute c?uld be used t? prosecute nE'wspaper report('r~ 
simply for try~ng to mform the publIc about n, ,\'id(' vn.riE'tv of mattE'l':i 
that are defimtc.>ly the public's cluty to know and the PI;'SS' du ty to 
report. • 

MI'. ?V1ARVIN. 11ay I ask a question? Which section would do thltt'? 
.Ms, GALE. Purdon? 
::VIr. MARVIN. Which section are you referring to? 
Ms. GAI:E. I am l'~ferrin~ here. to ~11(' espionage SC'f'tioll n.nd also 

t? the. sectIons. on nushandlmg: of natIonal defense informl1tion and 
dlSclosll10' class1.fied informntion, sections 1121 to 1126. 
. Mr. N~ARVIN. 1121, the espionage R('ction, 1'('£('1'8 to di~c1osure of 
mformatlOn to n. foreign government. It doesn't 1'('f('r to disclosure to 
I\.ll0Wspaperman. 
.M~. qALE. The statute is written RO thnt it-~C'('(.i()n 1121-brondlv 

cpmll1ltlI~es the knowiI;g collect.ion or eomIl1unicatiol1 of "informll­
hon relatmg to the nl1.tlOnl11 ddense" with th(' int('nt t11nt, it be used 
?l' Hlmowl.edgc.>. th~"t it. may be uRed, to the prC'jndicc of the safel,: 01' 
lllte,r~st?f the ~l;;tecl.Stl1.t('~,. 01' to the n.dVl.\lltl~gc.> of a foroign po,,:el'." 

k 
l\fr. l\fA1W!N. 1he Ill~c.>nt IS defined eurlIer III e'haptC'l' a to inelndE' 

llowlcdge. I\.nowledgc ]S n 1c.>RSe1' stundard. 
~1s. GALE. Y ('s, sir. 

I ~vlr. MAHVlN. Intr'!l.t in this instance would l'NluirC' proof that it WtH 
t lO. nctol':s P~ll'POS(, to use .th.e info~'l1lation t.o the pl'f'.iucl~cc of th(' 

r
UmLed States and that the ml01'1llatIOll wu~ gn"('n to It forcIO'l1 POW('l' 
or that, l'eaROl1.' ' b 

Ms. G;\-LE. 'VE'lIJ,I don't believe that t11t' tl'l'ms Ul'{' sufficiently denr 
~nd ~ tlunk U}('l'e :~ ROl~1e l('gal a~thority to :-;tlggest thllt they'ul'('n't. 
,ufB.c~C'ntly clem'. I he SUPl'C'IllC> (Olll't und 10W('I' eomt., OIl tll(' l'nrt' 
~CCttslOllS when they l!l1.ve d('alt with this in t\tC' Ptl~t, with espionage 
iltatu~0~~ have found It IU'CI'SSHI','" to nnnow tllC'm to l'Nluil'e spe('ifi(' 

n( ,fillth becn,use they I('lt the ltmgnnge of tho statut!':> did uot 
speCIfically do::-\o. 
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Senn.tor HART. I think what you are voicing is a concern that mall)' 
of us shu,ro that the phrase "relating to nati~nal defense" in these 
days and in the days ahead can relate to anythmg? 

~Is. GALE. Yes, sir, that is correct. . 
,senat,or HART. Kuoleal' warhead blueprmts, for example: It Cfln 

l'rfer to that, or it, eouid be a television news commentu.tor discuss­
ing rumbles in the Pentagon as to why oome airplane doe~l:'t work very 
welt because of 0. decision to bu)' that was based on political grounds, 
or thn,t Joe Kraft raises the point that some of om allies 'want us to 
takr certain weapons out of Emope- , ., 

}'I:-;. GALE. I believe that the 'wording of the. statute 1S suf!icH)ntly 
broad that these thino's could be used as the bn,sls for prosecutlOn, and 
lhn.t ip, the problem ~\e ~ce. This pel'lnit~ the, Government to define 
nfter the fact what const1tutes a very senous felony. . 

The p~ctiom; that refer to disclosing of classified informatIOn al~o do 
not permit the defense that such information TV-U.S improperly classlfied, 
yet there has been testimony before tIlls subconmuUee that between 
90 amI 99}~ percent of u.ll clocuments classifi~d either should neycr have 
been classified or should have been declasslfied shortly aiter the pur-
pose for classifica.tion pas,;ed within a fe\,:" mo~ths.. . 

Without a. defense of improper Chl.SS1ficatlOn, tIns se~tlOn lTo~lld 
permit the prosecution of quite inn?cent disclosurcs of l~ormatlOn 
\\"hich is in fact already on the p~bh? record. And to antIClpl1te !lny 
objection I miO'ht hear today I tlnnk It ,vas Judge I.Jeul'ned Hand who 
found that he"lul.d to naITo,~ a similar earlier statute to.prohibit the 
conviction of persons for distributing information which eIther had llot< 
been classified or ,vas n,lreacly public. . .. 

Sl'lln.tOl' HART, On that point, I lmderstand your Cl'ltlcism and h!lYe 
sluU'ed the point that as proposed, ~he b~lls would not enable Y:0u to 
urgue the impropriety of the classificatIOn. But, c~efenders of tbllt 
lnngnfl,ge say-for instal\c~, the per>a,rtment. of JustIce a~d I am n~t 
f;lU'e that they have explICItly saId ~hlS, but!t would be leaso?able If 
they did-ClYes, but if yon can i~ a se?-se litlgl1te .t~e Ilppropl'latene:, 
of the classification, then we n.~·e dls:1osmg the s('n~ltIve secrets, a~ len~,\ 
in lho::le Ct),ses where the clas~llficatIOn was proved to be approprmte. 

N ow, how do yon protect that? ,y 

::\Is. GALE. We have seen, I think, over the conrs: of. the Watery~je 
ease:-; tlmt the sYl::ltem isn't so inflexible thn.t there ~s ~lthel' .total ells­
e\osnre in. the courts or no disclosure n,t all, That kmcL of thmg coulcl 
be provided for tlll:ough it~ camera iucli~i[tl proce~dings: I wo~l~l argue, 
that, jnd~es could be perml\.ted to exal11me IIUltenal wInch Illlgllt later 
be £onn(l t.o be classified correctly. . . 

And if t.hey were not to be so permitted, if the execut1ve 1S to be 
nl10wecl total control ovel' publilJ informn.tiol~ on Yital.issues., ,tl!c 
nltt'l'lU1.t,ive is It Rerious l'evcrsu.l of 200 years of del110ern,tlC <1eC1$1011-
lUltkiuO' And our society cn.n't stand that. . 

SelH~tOl' HA.RT. But
l 
"to your fU'st suggestion of in call1el'l1 eXI1ID1-

lltttion if yon wore the defendant's lawyer, wouldn'.t you argue thllt . 
that iS~l't whtti' he is entitlecl to in a crim.inal proceedmg? .: Id 

::\h GALE. 'Well, I Wtts trying to suggest a procedure wInch. wou e 
l'esponcl to yom eOllcern, but yes, I would. 1'here would certtt~nl.Y btl 
l'oom for Ilrgument OWl' exaqt .pro.(:e~l\lreH t~l1d who would be peI~lltte" 
to handle t.his nJleO'e<ih- sensltIve mformatlOn. In the Pentagon.! apel~ 
c!\se, the la"~'ers Jeceiy('(l :;('cnrity cl('l\l'tmces lor the limited purposo 
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of lliludling the P<.'ntagoll Pnp<.'l's in o1'do1' to provide a full defense for 
the people involY,ed. ., .. 
~lr.l\IARYIN .. There.ls fJ. rec(?urse, th9ugb, I~n't there, for.a perRon 

who wants to cbselosc mfOJ'mlltlOn that IS elasslliecl? If he tlunks that 
I the classification is improper, he doesn't, have to ullillltemlly obtnin 
, the docnment and htlye it'pul~lis~led in or(~el' to mnke it pubiic. If he 
; lhinl~s 111?-t the .citlsslficatlOn 1S mn.ppropl'l~tt9'. he can requeRt 11. c\c­
: c1aSSlficatIOn reVIew stucl;\r nne! appeal any Hut.lal adverse uctermlllll­
; {ioll with,in .the; department and. "!ltimll;tely to fln interagency OOUl­
i mittt'e. 'I here lH !t regular adnlllllstratlVc pJ'oc('clllre et-;tnblished to 
I review declllssification decisions. 
i Now, isn't it better to use these pro('c<iul'CS 1'1l,ther than permit an 

employee to mnke his own deeisions as to whet.her the document is 
properly classifie·d n~ld should be clisclos~d '? • 

, ~Is. GALE. ,Vell} It seems to me that; IS no!; renlly re:-;pOl1SlVe to the 
; renl "'orld problem thnt WC' have, which is right now thnt there nre, I 

, : b~licye, millions of pnges of diu;sified doellments. And if a. review wns 
i to be COlfclucted ~ndividnlllly of nil these pnges, cnse by case, the ncC'(l 
.~ for the mformatlOl1 would long llltve passed before the information 
,; could be made pn blie. Similarl~;--
j ~Ir. lvfARVIN. I nm not so smo that is the (··Ilse. A review is ('on­
i ductcd if the person wlmting. the inl'ormation disdosed requ('sts it. 
TIIe'lORa! the Intel'llgenC\" Classification Review Commission, has 
beell in operntion for !thollt 2 years, nnd hn:-; not. hnd many casrs 
come before them.. Furthermore, under its procedures, the reRC 
must respond to allY reqnest fOt, elllssifielltion review, thllt is, it Jnllst 
eXl1mine thl' docmnents to determine whether 111("'11 nrc properlY 
dus,qified, within 11. l'eln.tiyeiy short period of time.' • 

~[s, GAT,E. I don't t)lillk we ,,:olllcl have fl~Y objeetion to the lise 
of those proced1l1'es. We would slmpl;\" 1t1'guC' It should not, be mnde 
criminal if you don't us(' them. The ACLU tllkes (he posit~on t.hat the 

. Government hilS the right to hold on to information, has the right to 
t prior restraint on pllhliciltion, only in respect. to n. very limited clas:-; 
1 of sensitive clefen:-;e information, b;'l~ the rest of the pll[)lic haR tL righ t 
~ tohnve and should IHLYe. . 
; Jir. MARVr:-l. IVly point is that if an employee thinks that the in­
l formation is not sen:-;itiyo and that it shon1<1 be di,;e1o;;eo, then he 
: ,hould use a,Pl'occcllll'c 'whereby other POl'SOllB Nm get into th~t proeess 
j and detenmne whcther thnt document should he declassifird. He 
J should not mnke that dprision on his own. 
1 J:Is, GALE. Well, I feel that you are HUll lenving the dechdon wh('re 
i we .don't want it left, which is in the hnnds or the exeel! tiYe bmnch 
pntlrcly. . 
!. Wl.' are sn.ying thllt there i::;.. f\ right for the Congl'r:-'R or titr pnbliG 
l (0 l!fi,ve nrcess to informr.tioll and to make some of these prrliminlll'Y 
l deCISions. Now, in vpry sensitiw military cases, we did slty we though t 
J )hero should be an exc('ptioll and those cnsos ar(' listed nncl spened out 
'\ In Olll' testimony. And ahout those I su:-;peet we might agree. 
~ But there al'<.\' many. nUmy other c!tteltori('s of information whi('h 
111five been described its l'elntiIlg to thc national seeurity or the natiOlllll 
! (clellse which arc matters or'vit.al publie coneern IUld which should 
i b~ relcuscd, r think. I'C'Q,'l1l'dle,;,; of the e1nssifiClltion thu t has been given 
1 dtn them, and ShOtllt'i find their 'VflY into the press flnet into the pn blie 
~ ~bltk 
? 
j 
~. 
t 
j 
1 
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1vIr.lvLmvIN. On the point thnt the' clai":;ificution decision is WllOUI' appr?ac1~est bnt they .U1Tivc at.t~le same ~~11clusion. S. 1,400 prohibits 
left to the deci:-;ioll of the executive bran:h) I wou!d just like to poiJitdlSwbutlOn of matel'lill cont!1lnmg exphClt l'epl'cSentatlOn of sexual 
ant that tho Scnn,to recently passed 11 bIll umendmg the Freedolllof .ficth~ty. S. 1 prohibits material which appeals to It shameful interest 
Intormn,tion Act, nnder which the courts would d('tel'mme whth~1 . jlls~X. The Supreme Court hus 011CO f\.gain dOmo11strtlted in the Jenldns 
11 document is classified pl'operly 01' not. . . . rase thl1t such. ~tl1ndurds are impossible for judgos and juries to npply. 

Do you think that procedure would be ::ufhclent?Ihilve a speCIfIc commmt to make about Jenkins v. Georgia whieh 
)''£s: GALE. On the hasis of the Freedom of InformatlOll Art, I I think is !1 very disturbing case in many ways. . 

haven't seen so fl1r that it hns bE't'l1 entirely successful in doclussifrill •. 'fhe Court reiterated its holding from M3Uer Y. Cal:fornia thni it 
infol'mation or providing j'L to the public. 1 think it has been of SOIll~ 'lI'as going to ~LnOW ~~lllll1ltnity sttl~lcllll'd~ to e~ntr~l mid that it wus 
help. . .' .~ojng to permIt speCl[H~ l'epl'eSental1011s of oer(m11 Innds of condnet. to 

'1'hore arc a number of other sectlOns of tIllS vpry lnrg'c hIll thatw~ ~edefined llS ObS(!t'Ile. It tben reuched down und l'cYNSNI the ohscemt\' 
dealt with and felt that there were serions objef'tions to Hnll I W[)u\U convictioni'ol' tl10 showing ofthemovie «Carnal Knowledge."vVell, lha~ 
like, if I could, to go on to some of those. 'j,fine if you luwe lL moyie in national cirenlntioll. But It'> long as the 

. For instance, we would obj~ct.yel'Y stron?'))" ~o tho lunguage in bOlh 'Supreme .C~urt is Htill stnck ,\:ith .case-b.\·-N~HC determination at O~le(, 
l)111s that woulclreonaet the SmIth Act p1ll11s1nng the mere ndvocnry of the crnnmal n.rul the e<ll1stltutlonnl law 11l the nrpu, of obscemty, 
of l'oYolutional'v change. most citiz;ens "who ean't get Supreme C011l't review of t.heir hooks (ll' 

'1'horo is llotliing in ciLhOl' bill tlutt would really Ijn~i~ the applicnlion 'nlagazines or whatever, arC' going to be 8ubjoctrd to dHl'el'Pllt stalldltl'(h; 
01 these sections to even the Supreme Conl't'~ defimtwll of protectCil thl'ouO'hollt tho country for all kmd~ of work. "Cnl'nal Knowledrtc" is u, 
speech. The Cou~·t faid, in Bl'ancie.nbll1:g Y. Ohio that ~peech \V;), :good~xa~npIe, ns s.<m~(~thi!lg which has been t.1~OUg!lt. by mostpe.oplo 
pl'otect~d u~lless It 18 d~!'('(;t('(l ilL HnmHlrll.t l,t\wless nytlOn-n\ld I ,to b~ a BmC~l'e artl:-ltlc efiort. Other people thmk lL IS a work or ob­
stress "lUlUlment"-al1l1IS hkely to pl:odnee It. I1w scctwn ltS WI'lt\!1I ;cemty. I thmk tht\ dangers nrc very dearly d('monst1'llted there, and 
could be applied to flny llUmnCl' ol-If I ('01.11d p!ll'nphrHSe Proressor if would suggest that neither sttltuto remotely hegiJls to 80h·e the 
Schwartz-to: "tho most. theoretical Pl'oposuls in the most unlikely I ;prob1erns. ' • , 
cil'cmnstances.' , , 111'. :MARVIN. The thrust of \'our objection here is really to eUlTt'llt 

Aud I think in fact we have seC'u throughout our history that tlli, !:lw, isn't it? ' . 
hns been dono; that people who had no iml1W(liate po~:-;ibility of do1ngj: jls. GALE. Oh, y('S, it "'ould upply to etlrrent InW' as wC'11 I1S--

~nJ,' rthing bt',Yond causing. others to think more s<.'l:i.on"ly about our II' " ~[1'. N~ARVIN. '1'11<.'1\ if yon ure ob.ict'.~ing .lO, eunen, t hw ~s d~velop, ed 
form of O'oYernmcnt were 1ll fact prosecuted nnd persrcnted. hI' the Supreme Conrt, yon are cfilhng 101' Feclernl l(,o'lsluJlOJ1 that 

There bare also very broad antil'iot provi8iollB ill b9th the~c. bilk,oi'erturns the Supreme Court deciilions in this area'? <:' 

Such provisions, u.s we know, have been used agtnllM, legItlll!nt! : Us. GALE. "Veil, I would suggest that this is an area badly in need 
demonstrations. I think it is purtienlmly sC'l'ious thnt-nnd I behew ,01 some kind of legh;lativ(l chnngt'B. For OUr attempts to (lenl with 
this is only in the ndminisll'l1.tion bill-thaL there would be li'ed~\,ftl 'ob,cenity are not the gr('nt chapt0l' in 0111' j u(lieinl scholarship and-­
jurisdiction over ~ny ~iot .which ohstl'uctpd n Goyernment function I, ~Ir. :MARVIX. Bul your criticism is of the Supremo Court deeisiol1s, 
and Government functIOn]5 very broadlY drfiuNI. ;[qtnot? 

A riot is also defined us [lllV 'yioknt 'imd tumultuous di;;t\1rbam~, l ~Is. GALE. The AnlC'ri(:nn Civil Liberties Dnion haB nlwn,ys tnkpn 
whidl could cover loud spe('ch. The eombination of these stutute> lthallositioll that tlwt'o shoulcl not be restrictions on expression on the 
could create :U:ecleral jurisdiction ev~ry time tll.ere W~li:; any kind ornl ~~ollnds that it i::; obscenC', distasteful, lmplen,mnt, or anything else. 
tUDlultnous (hsttll'ballCO anywhere m the Umted Stale;;. It wouM: :Wo have urged thn t such laws be repealed. 
permit the Federal Government to corne in nnd second-guess locoli 1 And one reason is the threat mentioned bv ,Tustice Doug'lns in his 
police fOl'e('~ ns. to who should be .llrl'ested nn~l who. ~ho111d be P~05e-1 ;bnt i~l the. kliller ells('! that if' YOH st!l~·t !),Y (~ppr('ssing an opinion 
euted. I LInnk It would allow Horln1 proseenllOlls, l11s\ b~ the ?tu~el· ;~~~I\)IS() It stt'lke~ ):on ll~ ~mmora.IJ you rmght wmd up oppressmg !m 
and then by the Fedeml GoveI'uII1.cnt., for t11(' SllllW oflen:-.c, wlnch,b jOpllllOn becfluse It IS pohtwully c1.lstasteflll o.1so. 
a practice thn.t the Americnll Civil Libel'ti('s Union ha,; objcr!ed .to m,: Senator HART. Whtl t position would you t.nk(' with respect to n, 
ot.her areas of the cl'iminnl In:vr itS a viohtlioll of the con,;tltutlOnru! ;Fedel'itl statu to that H01lgh t to control mltlel'inl:-; shipp('d in il1terslat~ 
guarantee against double jeopardy. . . 11COlllll1cl'ce nnd knowillgly to he mnde ItYllilabl(' to minors'? 

.On possession o~ drugs, both stl.Ltntes would. e?utll1ue to make 1\;11 JIs. GAl,E. I am :'ldrr)'., :,il'. 1 rniss('<1 the ~nst. phrHse. . 
mlS(~emeanor, pumslm~le by fL. R~V<.'],~ fine; tmd Tn. ~Ull5entenc(', to PO~::il i Scnator ILmT. On tlll". pOl'llOfrrn11hy dung, 1JR. G,nle) along wI~h 
mal'lhul11l[1" The AmerlCan 01Vll Llbel'ties Umon hus long elldobl~ j!vel'vbody else I IHlYe tlwei to flgure out where I ('0111C Ol1t on It. 
the decriminalilmtion of this offen so because enforeing it enc01\l'flg(~ :I thInk I rome ont pretty JlHleh llOW on tho tl!NllT that. if I am nn 
police. entl'n.pm<.'n(; and selcctiye. proseC'ution and invade;:; pcrsom,1 ~adlllt and bothe~'il1g iwbo;ly, I shoulcllly my own kit(\ nnywuy I. want 
pl'iVtl,CY, all 011 the ~l'ollnds of ('ondut't that has not yet, at Icn~t 110• But I 11m stIll huno- up with the need to pl'otee[. YO\lng el1l1drl:'ll 
ekarlj; been shown to ~)e hfil'mhll.. . ' /1 i~In itl'll1S which one ~'ould huvo great difficulty j llstifyillg'. How do 

'1'he obscenity seetlOns of both bills nrc clu.s:'-l(~ c1f111l011stmt!0,ns 0'1;)011 handle that? 
the problems with the hnv of ob:4emity in genel'lll. Thor tnke (hflcrcni ~ 
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::\£8. GALE. \V('11, n{llt. goe:> back to 0111' grl1el'al feeling that the,~ 
H11\tters m'e matters which lU'e to bc deci<ird nmOl1p: fmnilics nud 
('ommnnities ruther thnn the Government. They should hf' dN'ided 
by families or pnl'ents mthcl' than by a Jl!ttiol1nl or Statl' or lornl , 
government . 
. Senn.tor HAR'l'. Yes, but, I have childr(,ll who are now old onough to 
fly their own kites. But I haye had the experience of bringing up oight 
(.f).il(lren and I clUlJlenge nnybody to find ou t what they arc doing.'So 
don't tell me it is IIp to the parent-

Ms. GALE. T wouldn't agree 'with that. T mm .reme~ber m~~ OWl) 
childhood weH enough to know thnt we 'were C'Il'euln.tmg eoples of 
-:vIkkey Spillane nL It yet',)' ('arly n.ge. I don't. think ,ve were so\'crcly 
(lttmaged by this.. .", . . . 

Senn.tol' HAR'l'. I dIdn't llfwe lvlwkey SpIllnne III mmd. I neYeI' 
thought of him as an ar~wol'k 01' an item of pornography either, W.ilh. 
out p1iLying glllnes, 1. .tInnk you (tnd I (tgl'eC' there lU'" l'ept'esen~atlOlh 
and ~uggefition? in prmt tbn.t It p.al'Cl~t ought not to l~aye a clllid SC.~, 
n.nd doesn't sometr lutYe some obhgil,tIOn to try und aSSIst thl:' parent In 

forestalling the ehildsccing ylis? '.' 
Ms. GALE. Well, the pOSItIOn that we hllve takC1~ IS thn.t you lust 

cnn'l drfl.w that line and tlmt attempts to draw It have bN'11 lln· i 

succ~ssrul, w.ry \msu~~eessful. I think the Supl'~n~e Court's pl1llderillg 
deeision in the obseenity lll'CIL, Ginzburg Y. Um,ted State8 [3?:3 U.S. 
463 (1966)] is (tTl example. I would haye iL lot of problems. 'Y1t11 that 
d{'eision because I wonder how do you s0pnrate ndVel'tlsmg from 
pltnclcrir;g? ~~m~larly, ~ th~nk ~t is very d~fficult ~o decide what It.udieJfC~ 
nny piece of mfOrml1Jlon IS n,l1ll.ed iLt .. ") on enn t C~l t o? nd ults on t~~ 
gL'01.mds that you are proteetmg cllll(h:en. But ~lleVltably YOll 1I1!1 
1'0strict the ml1terill1 n.\railRble to nclults If you wnte a statute thatB 
netually going to be effective in prote?ting children. . 

J think there is It privany problem mvolved, too, thnt IS, there may 
be 'parents who want the 'Government's b.elp in suppressing pl:blicn. 
Hons which they 'find ob-,Celle, but set n.gn.mst th~t there oye gomg to 
be 1)arents who don't want the Government to mtcrfel'e III the way 
in ,vhich they bring up tl,teir c~l~ldren. So, i.t is Il; hard clecision. BUt1W 
luwe COlnc down on the, SIde o£free sp~ech 111 llns casp. . ? 

Benatol' HART. You would define free speech to mclude anytluug .. \ 
Ms. GALE. We would not agree with tlle Supreme Oourt th~lt thcr~ \ 

is iL classificiLtion that you mm dmw in the sky called obscemty that 1 
is not protected by the Constitution. No, sir.. 1 

8enatol' HART. 80, the iLnSWel' is yes, anythmg? : 
Ms. GALE. Yes. And 1 would suggest that the SOCiety has be~ter ~ 

problems to denl with, mther than trying to reprcss informatIOn, 1 
ideas} and opiniolls. I •••• '1 

Mr. MA.RVIN. The classIC exn.mple I tlunk IS JustIce Holme,. ~ 
0xmuple about being n.ble to shont fire in a theatcr. ~l'ha~ ~oulcl be 1 
covered too, by your gencl'n.l stlttemcnt that allythmg IS mcludcd ~ 
within free speech. . ., . . 'i 

Ms. GALE. No, I think we were dlscussmg ObSCClllty iLt that pOInt." 
Senntor HAR'l'. Y cs. ! 
:Ml'. MARVIN. YCSi we were. I jus.t wanted to be sm:e that YD~ j 

didn't mean nnything was }ncluded III the c?ncept of free speech, f 
thnt 1s, thn.t you were l'cferl'mg only to obscelllty. ~ 
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~lH. GALE. 'I'hat gets us into the whole qU0stion of whItt the "d<'lu' 
[tud present clanger" test means and how anel where wo should elflny 
the line. I would certainly say that the line sh01lld be dl'l1wn whrJ'0 the 
Supreme Court drew it in Branderbw'!J v. Ohio. AccordinO' to t.httt rns(' 
the only speech tIUlt cnn be criminally punished i:4 spee~h IldV()(,Htin';' 
!uuninent lawless action in circnmstllnc('s where it is likely to pl'oclue~ 
It. 

Mr. lvfARVIN. I uncler::;tancl. 
)\1s. GALE. There are 11 number of other s(>('(io1\:4 I would like to 

jllst refer to briefly as sections which we 1111ve problems ,vith. I would 
liko to single 011 t the clef enses. 

S. 1400 wOlll.d abolish ~he insnnit)~ <1efens(', wllieh proterts side 
people from bemg pulled mto the cl'lmmlll proerss amI tried. {,011-
Yic~ed, and pUJ~ished ?-~'i p~ople .who ~l'e totally 1'0sponsiblc fol' their 
tlctlOns n.re pUlllshed. Ihe lIlsalllty delensr hns a long und ehcr'kerecl 
c[treel'. in the courts, but we be.lie,;c. that it contintle,s to proyi<1(' ~t 
YOFf .lmpor.tant safegn~l'cl ~Ol'. mdlvl(lna]s. As t~le Supr(,IllP ('Olll't 
saId 11} Ro~m80n y. ('aldol'ma, It w~n~l~l be bal:bn1'w to punish l)('ople 
for bemg SlCk. It IS the IIlttrk of a clvlhz('d SOCletv that we do not do 
that. ' 
~ot1~ bills also incorporate tl~e ?u.l'l'ent d('f(,llse of ('ntro.pment, 

wInch IS the defense whereby an lIlchvlClunl son; lithe police madQ me 
dct it and I wouldn't have done it withouf them." The Supreme 
Cotlrt h(ts just rl:'cently endorsed the te:;t that both of thest' bill::; 
incorporn.te, which is basically the subjective te::;t as to wheth('l' 01' 
not somebody had a tenclency to perform the nctunl aet, whkh ]1(' 
hilS been accused 01' convicted of. 

We wO~lld (t~gue thot the purpose of the entrnpment defcns(' i" to 
deter polICe mIsconduct ancl therefore that what the courls :,bould 
lo?k. at is no~ whether the individual ,-vas predhc;p0i'-ed to behave in a 
cl'lmma1 faslllon, but whether the pohce owr:'tepped the line which 
wo must hold them to if we nre going to protcct the right::; of iLlTJOc('nt 
~itizens and also of criminal clefenchmts who may turn out not to be 
1ll110cent. . 

I have alren.cly referred to the "publin du t:r'..' d('fense. 
We also have serions problems with the failure of either of thc:,(' 

bills to deal with the peryasivo problem of conspiracy statutes which 
are used to proserJ.lte political dissenters. ,"Ve have seen that for 50 
years ~here hns been s('riolls judicial critieism of conspiracy law as it 
now eXIsts and there hn~ also qe~n .considerable jlll'Y llullificnt,ion. 

~ suggest thllt a l'tltloHal c1'11mna1 code would seek to writ!' law:> 
wIllch can be enfore-eel properly and would not include snch It catch-nIl 
offonse us "conspi:mey" IlS we 110W see it. 

Senator I-L'l.RT. vVell, now that gets us to a very current pi('('o or 
conversation. The ACL U supports irnpellchmell t? 

Ms. GALE. Y (lS, SU·. 
Senator HART, And much of the vVatN'gatt:' prosecution involves 

(he use of the conspil'llcy section. Do ): ou clitieiz(l th at? 
11s. GA1JE. ,\-Yell, let nH' SIlY the ol'ganizH tion hus not taken n 

specific position. Policymaking within the ACL U is a long, <1rl1wn ou t I 
democratic process, and I eun't speak for the organization specif1eullv 
on what we think about the eonspirocy prosecutions in the vVatp)'gntp 
cus~, 
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I elm say individuully that I (lo have some problptn:'l with t.he use of 
eon;;piracy. I would prefer to .see pe<?ple eharged with substantive 
o[t('uses. I think there Wt1S eVIdence 1ll some vVlltergtlte case::; that 
could have heen used to snpport such charges. 

The other thing I wnut to point out in conllection with this t,yp" of 
inchoate or nneompll'ted ofl'ense. is thn.t both S. 1400 and S. 1 would 
crealn for the first timn an across-tlJe-board li'edt,l'tll attempt statute. 
U1Hl{'l' CU1'l'l'nt 1n,w8, the at t0Jl1pt pl'oyisions um either written into the 
indiyidunl statutes 01' they ure not. I think that is u bettm' wny to do 
it. ('onO'1'(,8S ;;hould foem, on whether or not it Wluits to mnke tln 
nttrJ1lpt to do a cN·tnin net n, crime or whether it wanb:; to lefwe only 
the substantive offense itseH. Otherwise, for instance, uuder S. 1400 
·whirh also hus a, general solicitl1~ion offense) we ('ould have people 
tried for n.ttempting to solicit refllsa,l to te~t;ify. . 

And I would. Sl1gO'est that 11.11 ofl'ense bke thut hns no phlCe m n. 
rosponsihle t'l'iminfll"code be.cause the criminal respol1si~ility is much 
too ttttemmtp(l. It l'enehes mto protected spee('h unel It could clpfJ­
nitely b(~ n:-;ecl for selC'cti-re prosecutions ngainst people that the 
goy(:rnment does not like. 
, Both bills would re-enact the wiretapping' and electronic surveillance 
1aws which we very strongly opposed at the time of their ol'iginul 
{,lHlctmcnL We would eontinue to ob.ieet to them now. 

The ACL U tnkes the positiol1 that there. should be no a,u thori7.('ll 
wiretapping or elqctl'onic sUl'veillan~e of fi,nyone~ ~)y anyono, for an~r 
reason, and that ~ncll1~les by tbe ~ov:ernm;nt . .the .l'ell~ons for ,tl~18 . 
nre strongly enshrmeclm the Constltllhon. 'lhe ConstltutIOn prolul)ltti 
dragnet se~n·ches. Thllt is what fl, wiretttl1 or all electronic sUI'veilltmce 
in~v~tably i", It doe~n't. single 01~t conversations relating to .the 
ernmnal offense thl1t IS ulleged ug-mnst a, person who IS bemg Wlre­
tapped.It just takes everything. It. just ti\kcs anything th~y Sllid. 

8tnt,jstics tha t were inserted in the CongresSiOlltll Record :-:;11ow 
thut the avertlO'e Federul wiretap in 1972 involvec11,023 conver:mt,ions 
among 66 peol)lC and also that the numbe.r of Federal wirctaps in 
the 6 'yeurs since wiretn,pping hus beon au thorized has risen from 1 N 
to 864: This includes u number of State electronic snl'vcil1anC(~ WUl'['tlllt8. 

Ahm, it hnJi been urgued tl1l1t J.)utting the judge between the prose­
cutor and the defendant and letting him decide whether there firc 
gl'ounds for the wiretap is a, big protection. But apparently o?ly 
two wirctnp 1lpplicRtions were tUl'l1ccl down in 1973, which 1 thmk 
ruisps It significant question. Either we have remurkl\ble prosecutors 
who ttlmost never mnke a mistake or else we have Judges that are 
endorsing wiretap wurrants because they l'enlly clon't see nny other 
WILY to behnye. 

:t think thut opens up a serious constitutionnl problem ill the pro­
tection of individunl pl'ivl1cy, and the protection of ('ollstitutionnl 
right;.:. "ueh as Fourth Amendment rights ngainst Ulll'C'uso}1fl.ble set~rch 
nl1d :o;eizure llnd Fifth Amendment rights against :;elf-incl'imina.tlOll. 

1[1'. ,sU:\DIlTl'. Is the report you referred t.o the Annunl Report on 
Win'tal)I)inO''? 

to> ~ • 
~[s. GAIJE. 1 es, SIr. . . • ' 
:\11'. ,smll\Ul"l'. As I remember It) that TCPOl't lllchcr.ted a lugh 

p<'l'('.C'ntage of the wirctap wUl'ra:n(,s l'9st!itcd in. ~ll.dietn.lent~. Il~ other 
wprd" thl'Y ttehmlh- rl'sulted III cl'lll1nml tletlOl\. bemg lllstttutccl. ,. . 
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Also, Federal wiretap warmnts last y~nr (h'opped by nbollt ane-
third. . 

}vls. GALE. Accompanied by n, signifimlll.t inereuso in Sta,te wiretap 
\\'fll'l'llnts under Federallnw. . 

Mr. ,sUl\mI'I''l'' 'iYe arc really operating in this area with the feeleml 
System, I 'vo lleanl it :;uggested from the faet ~ht\t only two i\pplieations 
fol' n warrant, Were ~nrned down, ~h~t thn,t wns ~ttributable primarily 
to the ('nre WIth wInch the authOl'ltJes chose theIr cases. 

It might be sugbested thn.t this ,high correlation of indietmcnts 
resulting from wil'etap warrants w01l1dindicllte that this is pl'obubl,r 
so, 

l\18. GALE. Well, again, I would gohltck to the problem that I 
denlt with. There 'Yl).S an avel'tlge of 66 persons ovel'heu.rcl undor 
Federal wiretaps. W1H1t about a,ll of those people who were ovel'hem'd 
simply b('cause they'tnlked to'soli1eone who was In.tcl' indicted'? 
That Ig not ~ll1ch an eftsy eivilliberties problcm to resolve. . 

, Iou 8('<:', n rnogistl'ate, when he n:uthOl'izes fi, wiretap, is not just 
uuthol'izing the policcmun to 90 aft .. cr the suspect he wants evidence 
on. He if; Huthorizing the pohee ,to go ~fter o:rel'ything ~he suspect 

I
: tulles nbout nnd everybody he h~lks to. fhere IS n, specific provision 

In thtlt statute that suy::; thnt if you lind ovidence of a crime different 
·1' '. from tjlC. one .:rou nre going after,. it is'1t'gall,Y 0. ka,)~ und the eVidenc.e 
, IS nthml'hlble 111 court. . 

•. Now to me there is onJ", the s~'Ounest umount of difference between 
·1' .. thnl and rumm. aging a,t ].'tllldOm thl'ouglrsomebod.r's personal effects, 
. which the Su-pl'cme C011J:t has said 'lOU just <\un't do. It hilS said that 
, in morC' trnclitionnl sE'arch and Seil'lUl;e cuses. ; 
j ?lIl'. SU:(\UII'l"t'. Well, i.lllder traditional !ldarch and seiZUre Ia,w, an 
1 officer, in executing l1'vl1lid search warrant, if he comes {tcross cyidence 
I of nnotb'(ir erime, certainly may get that evidence--
I Ms. GALE. 'l'hat is whut we are talking I1bont. 
" I\Ir. SUMMrr'l'. He is cx~cuting It sefit'ch wal'l'unt, isn't he? 
,1 MS,GALE. 'Well, if he is execpting a ::;el'Ll'ch wal'l'nnt, yes, but he 
j would b(' limited in tllflt seatcll' warrant to spedfic places to search 
$ and ,thing:'! to be seized, He'would not ber -permit.ted to take un entire 
1 house nud l'UnsUC'k every comel" of it, unless he hucl 11 warrant that 
f said th('l'c ISO rel'tnin somctqmg' wh~eh, for vl11'ion:'! l'ellBOnS, we don't 
I h.1l0W wllC'l'e it i~, and you 'can look 1111 over fol' it. . 
1 Iiu;oful' (IS the senrch und seizure doctrine hnR been extended to 
~ 11cm1it some sClll'ches without c1h:ect probable enllse to believe criminal 
! nets hnvp been committed, I think we 'would huvo some lJl'oblems with 
j it, However, I don't wa,nt to· get into all of that" beclluse it is fi, very 
I COUlDlicllif>d nren,of lu.w. 
t Mr. Str~L\n'r'l'. Wen~ I ndmit it has@;ot its problems, but what 
~. you are su~@:esting is that where II i)plicel11un runs across ildditiol1ltl 
i eYidenr~ of other cl'imes-policj) .~ctivit.r thl1t is l~gitin:n.te--that 
{ ~llch l'Yl(ll'ncC' shoulclnot be p'crnh~tecl to be used m ()VJcl(:'Ilce. That 
k IS not Pl'<I!:'E'Jltlaw. ' ..' . l ~'fs. GALlll. I {}1in1:: that is wl\n,t probuble CtlUSQ mcuns 01' should l tn~fin. . 
i Senntor lIAR'l'. Docs the AULD hl1V0 !UW figures on the numbC'l' of 
~i nppli(~atiollS for senrrh Wal'l'a~lts which lurt-e bt'E'n rejected compfll'e<l 
.~ !o thl' two thut you wei'e ~alkJ1).g llbout? 
~ 4(1-437-7(;-21 .' .j, 
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},/ls. GALE. That is a good question. The answer is I don't. I could : but if an undercover agent isn't almost putting a label on himself and 
look ; saying I am a sPY, aO(1sn't he have to ,make n, ~how of joining the 

S~nator HART. If you happen to finer some such study, we \Voult! ,group of plotters If he has l'ensOl: t? beJleve they Ilre pl~t~ing? 
welcome it and perhaps add it to th~ re~orcl.. , : Ms. 9lALE. I would make a chstmctlOn between partlClpatlOn nnd 

Ms. GALE. Ono request I had, whiCh I~ :vrltten lUtO. our docum~ll.t, ,instigatIOn. '" ... 
is that we be permitted, if we have adchtIOnal matel'lal, to submIt It Senator HAR'l'. Purtl(npatlOn [mel mstIg.atlOn'? 
for the record. . : Ms. GALE. Maybe that is pu~til;ll\ it a lit,tl~ too strongly. Tho 

Senator HART. Granted. , . Supreme Court's most recent cllse m tIllS area; Un~ted States v. Ru<ssell, 
Ms. GALE. Thank you. TMre is one fin~l aroa that. I would 11ke to : is a good example of the cnse where you have a hard decision to make. 

address brieflv. This is the arel1 of sen(~encmg, probatIOn, and parole. ; The Government agent provided the neceSSl1l'Y chemical for the 
Both S. 1400 and S. 1 would reinstitute the death penalty. I am ; 1Uuki~g of the iUe~al drugs. 'fht1t presen~s a sticky i!ltent problem. 

aware that in 11111'ch ·the Senate l)assed 1\, death p~nalty stt1.tut~ ,'fhat IS, the agent IS relllly a IIbnt for" cause of the cl'lminal act and 
wl1ich is substantially similar to. the proposed changes 111 the .~ederfil : an active participl1nt, but there is independent evidence of th~ dLX­
eriminal code. I would like to l'eitet:,ate the ACL U's OpposltlOn to . fondants' criminal intent. 
such statutes on constitutional, practlCal, !1nd moral gro~mds, and to i ~o, yeH, I .cm~ undel'st!Lt~d the court's pr,oblen;t. The majority looked 
urcre tbis subcon'lm1tt,ee and the Senate as a whole, and mdeed, Can· ! aht and sl1Hl, 'Wen, he lI1:teuded t~ do I~ so .It I~ not ronny entmp­
crr~ss to reconsider whether we haven't ample proof that the deatll ; ment." .Bu~ I alsoagl'ce wIth. the du)~~ntmg.luHtlCesthat the agent 
penalty does n?t de~e~ :violent ,behavio)" nnel that it is not an appro· '. WilS an lllstlgator of nnd an actIve partlclpant III the unln,wful activity 
priate penalty 111 ~ cIVllized. SOO1ety. . . ; and that the Government's involvement may overstep the leg~li 

I would also lIke to pomt out that both bIlls have very lIarsll j. boundary." ' 
sentences, which students of c1'iminology ?ave su~gested do not serve , That to me is a hard case, I wouldn't haye much problem with a 
tbe purpose for which they are ostenslblJt Wl'ltten. They do ~lotl Hbub for" case where. the Government's activity wo,s a little less 
l'ehabilitate. What they do is to cut people. o~-pe?ple that are gOUlg' teclmicltl in nature; where there was a ccrttlin amount of incitement 
to be returned to the .community-and lImIt theIr chances of ever l by the undercover agent. And I don't think it would take very mueh. 
returning to a normal hfe. ..! 1'hel'e. were examples of ~his iJ? some of thecuses that came up sll1'-

There are also provisions in bOt~l statutes"particularly m S. 14qO, i roundmg the deruonstmtlOlls III the late 1960's. I am sorry I cnn't 
that seem to stack the deck agamst pl'obarJon and ,Paro!e despIte i recall any particularly to mind. 
increasing evidence all over the country, that all; mtelhg~nt Ilnd 1 Senator HART. Some of the draft cases? 
ima inative use of I probation anel parole can Pl'ovl~e conslderably l Ms. GA~E. YeE. I don't have them with n~e. But, I would s~tgge~t 
1l101~ rehabilitation than prison sentences do. ~ beheve tl~e Brow!l J thllt the lme falls somewhel'e along a contmuum between hmitcd 
Commission language iJ? this area. was subs~antlal~y be,tter ill th~t It 1 participation and. outright instigation of the offe~s~. Clearly in an 
encouraged the sentencmg au~h,ol'lY to conSIder .probatlOn or par01e, 1 ~ndercover capaCIty, an agent woul~l have to pal'tIclpate a little bit 

We would suggest some reVISIon along these lmes.. 'j 11\ order to observe what was happemng. On the other hand, as Justice 
'Mr. SUlIiMI'IT. I take it Y01.1 would. agree, Ms. Gale, With ~. 110~ ! Brandeis so elegantly said-the Government is the omnipresent 

which would permit parole from the tune the senten~e began. I tlunk I teacher. And if the Government is teuching criminal activity, then 
what you M'e talking about is the so~c!"lled I!resumptIOn--;- .' ,litis going beyond what it should be doing. . 

'Ms. GALE. Oh
i 

yes, I see. I said a httle bIt more on thIS subJect III ~ Senator HAR~. I said that was my last question, bu t I have an 
d nt ' &venlater questIOn. . my oeume . . . . th ' Let me say th!1t there are some very good pr~vlslons.m e sen· 1 What I1bout the desirability as you see it for the creation of an 

tencing and probation and parole pa.rts of these bIlls. I trIed to mcn'l independent special Fedeml prosecutor? 
tion some of these in the written testimon~T. I don't w~Il;t to be totally 1 Ms. GALE. Again the organization has not, to the best of my 
negative about it, because I th~lk there IS t1 real, l?gltunate attemr :knowledge, tnken a stand on this. And in this case I really couldn't 
in some areas to be more responslve to the def~ndant s ~eeds and)o ,t I, A comment. 
civilrignts and liberties of people who are lllyolved III the crumOfl i Senator HART. MI'. Summitt? 

j Mr. SUMMITT. Senator Hart, I would just like to point out that 
prs~ilij~et to my discovering that I have left out something vi~nl, 1 ~theACLU appeared before the subcommittee on IVIarch 21,1972, and 
think that is basict111y it. I would be glad to I1n~wer t1ny more .quest~o~~ tprovided a 144~page critiq ne on the N ationnl Commission final report. 

Senator HART. For me. just one ~bing .. G.omg bac!c to th:s .busm~n ~ Much of it gives insights into present law, us well as the fino,} report 
of entrapment and the kmd of p~hce I1ctlVity th!1t IS P!Olllblted, c, .H!'R

1
n(111 broad range of matters. We appreciate this n.dditional effort 

you help those of UE that are stewn:g over tIns tlung 0: lIttle? . . os ., t ley have made to help us on these bills. A lot of work has gone into it. 
Could you sugg;~st what levels of mfluence or what J.?nds of le~oUl~be i Ms. GALE. Thank you. 

are needed for C1'1111e tbat you feel should be suffiOlent to ralsb \d i Seuatol' HART. It sure has. 
entrapment defense? Do ~ve agree thl1t the Federal Government.~ ou. ;f Mr. MARVIN. I would like to explore briefly two areas. 
set a high standard in tIus arel1 and not be party to gross unfan ploil. i 

:; 
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The first ar(,u'i:1 on pago 5 of your inll'oduntion whe:r~ you 1\1a\te 
th(1 statement tl~nt the provi@.ol1'i\ of.::;;' 1 n,ll(~ S. 1400.if they Ut~ '79S9 
conp\('ctwith .C{\plt!,l pUl).ltihlU"l~t prOYUllOllS of S. 1401 1 lUIght p,rovido ,~ 
il lUltlldo.tory ~l~fLth p0n~llty fOl' mdlvlcl,na!8 whospught PIlly to 111fol'm : illformoJion· to II forei~n gQV{\r~lrnent, ll?t l11<'l'(I\Y proof that he in-
tll<.'il' fellow mtIzens on tho great publIc 1881108 of onr tune. . tended to n~tlko the mformn.tlOn pubhc. The prosecution ho.' to 

I am 1'('(111y o.t a loss to 11nder:'\.ttmcl how .this Wt)\\1.(~ o('.cur.? 1401 (~hQW tlu~t tlus {>(,1'son acta.nlly hud that intent nnd not onl v t.!utt the 
provides thnt t.he deu.t}tpollalty l11ILY be ~n~posect l.~ tho. defomtnllt : !ufol'J11utl?n. wni'l (:ornmUl~lCatecl to ~he ,foreign Ilg<'tlt. lnlt thllt J1(I 
commi's fln offense undef aectiQn 794 pertmllmg to dll-lolosmg dofonso ! l\lt('nlil'd It to 1c eomll~tmHmted to tl. foreIgn ogont.. 'l'1ll1,t ill(> pro";(I('ll­
il1JQrrnntion: t,o.u foreIgn govcl'llment, section 2351, which is, tl'()lIS0n i t\011 hils to pr~;~'(' b(~yor~d n r(\~li;onl\.bledoubt to· a ,jtU'v of 12, 
11,lld a f('\v othol' sed,iqns, which tll'e not l'elevlLllt hero. It'l)lso pl'ovide~: Mg; GAL1~. ! hfi;t It{ l'lght: 1: on ,would htwe to provo thf' t\wt'l. But 
thnt tho c1en.th penolty :ma? be. impoflod. Qlllyifllo, mitign,ti~g fn.cto!S . I \[011 t Wllllt the] lIl',r mll~~~rtg the law regarding tl'(,llHOl1:, lind 1 d(\ll't 
nre present .• , Jhl1,th01:mQro,. S. 1401 Iwovldes th(l.t If the deXN\dnnt is ' !hmk these terms nr(' ~t1!fic1<'nt. Pl'ot(lctlOn llgnin:.'.t jt. 
fOU1Hl gt1ilty of eitll.Ol' o!thN>c s~ctions of tl'e(LSOll or of cOIlUnu,licnt· : .Vfe Iuw(\ had n lot of lu:';tol'j" 1ll this country thnt in times of Mti()1Ull 
ing infOl:ml\t.ion ~o o,n agent of a. foreigngoVel'llIllent, .t~ jury must find rI1~1~ \1e ~lo, not nlw~~·~ usc OU1' }~eu.~If'l, t;ithel' lU; inrlividunl riti1.N1S 
by spceInl vel'chct, first, tlUl.t the dofQudnnt comn).lttod trMsOll or 01' n::; Govelllllleut Oin('lUIs 01' lIS Junes l 1Il it nuumcl' thnt 20 ~'Cl\l'S 
furnished informaLion to a foreign. govCl'Jl)noilt p1;ovipusly l"llld tllnt Inter we find to llleet om .normal stanciurch; of heh,wior. I an't no(. 
in th(' ~.on);U1iRSion ot .tho offellse the ·d,efel}d~~lltknmymgl;y created u : engel', to sec an~ fn,tUl'\ ~[m.1Cl Ells~('rg'.pnt into tlutt kind of jcoplil'd~·. 
gl'UV(' l'ji'lk of sllbstan,tl~l danger to tb.e natlOl1(41 SCQ1;llitty; 01.' ho know· ~!l. ~~ARVIN. '111.0 ,JUlY IS not rnnking, the low rCg'arding tl'l':I'40Il, 
in0'1V (I\'Mted a gl'lWG 1'~sk o( death to ~L1lother persoll. . It I~ morely f1et(lrmmlllg wbether tho defendnnt intended to di:.;l'lo-:(I 

J{intt1lv-and this is !lnothcl' provision-'::'thc bill providei'l thnt tile'. the mf?l'matlOll to a ifot·ei.gn govermn.ent, . . 
dcnth pf.m1lty ll),ny 1;t0t. be imlJosed llnl?~s I)., jnt'y fi)Jcl~ tho off~nsc ' . Movmg~n ~o t~te lust l?oi,rtt that I want to make, you ~tat<.\, ~(s. 
di}'bctlyeollcerncd i1.udcnl' we(LpOllS, nl1htll:l.l'Yi>p~\ce()r(\Jt'l l:ll\.telht~$, Gnle, that m s,cctlon III It IS pl'?bnbly t,he 'first timo ill the hi,.;tol'Y 
or like l1lilital'.rwcapolU''y..~ 7 : . of Anglo-Amel'H'an ,lnw tha~ theft defines property to include intei-
. No:w) in th~.fi\coor thoSC:P1;ovisiQns of S, 1401,. call you ronUpuy lectlllll pl'ope:-ty 0.1' mformatIOn. 
tl\U.t t1w, phop'<!aetl crimin,al code' mn.y provide a mn.ndu.tol'Y death Do :rOl~ tl:mk that. u.p'~rilOl1 who would steal tl'ilde S(\Cl'ct~ or 01h('1' 
Jj(\L\o1tQ," fOl' individuals who sought only to ~nfGrm their fen ow citi7.~l)s ~onfid~lntH\.1 mfol'tnlltl<11l.11'Olll h ('ol'pol'lllioll should be f2:uiltv ot' thcrt:? 
on the g'1't'tlt. pubUe,issuos of QUI' timo? .., .: Jts, ~Ar.E' W{\il, I b(111\ve that we, l~ltvo such It Inw iit the' moment. 

:Ms. GAL!il' I tll1l~k tho answer to, ~1~u.t v,i~\ll(} he yes, I would dll'ect It SC(\l·mH ~o ~~~ thnt that, IS [1 vel'.)' (hffcl'ent. kind of problem thun the 
YOUl'n.ttcmtlO11 :fi.l'st of.all to the ,provIsIon. for; ,the dGatll pcn;n.lty where Olle t 1ftt, 1~ 1 HJ:';f'd by the genf'l'tll, then f'lUttUt0, 
th( ~1efe1).dallt crCj\,tcs u:~ro.v,e risk' ofsuhs.ti\ll.tinl tlnl1gm' to. thQ:un· ~tl" ~:IAHVIN. Woll, If't's ti:ke It one ~t0p fnrtlH'l'. 
tionnl ;:;ecudty. WhOH Do,niol Ellsberg :ma<lethe Pentagon P/tPOi'S, .S\lP~m,etl1!1.t a eOl'pomt.wn give:", confldcnthtl informtttlon, for 
p.ubHc, th('re'~Wllle a nmnbor Qf peQplo who. cln.ilv.ed tl~at tho pnblifft. j :~nmpe, :h~:;~ tradc ,He~rots,~a thcGovel'lll!lcnt ond then, '4npposn 
t,w}). ~-l'e()..t(\.<l, n, gr!wodmw;ol' to . the nnt.lOnftl,soC"nrlty. ,And' ~Oll\e , ,omeOll('. stcn}s, timt l1lI~rmtLtlon from tho Gov{,l'tlmf'ut. 2\ OW, thn 
,G()Vl~l'nn10nt, o:f:ficialR ll)"gue.d that by giving the Pentagon Pltpel'ii 10 I GOV(Il'lUncnt IS m POS'lcs:·non. Do you Lhink tlUlt should be tll(ll't? 
1;hcnf.'!w~p,~p8rl ,Mr. ElIsbm'g<\vQ.R mo,king thenHfLvailu.bletp q. foroign J Ms. GAI,E. w~nJ fil's~ of nil, t,h~rc !1.l'C problems in defining whnt it. 
g;ovC't'ninNlt. . .• ,,: I >,. f ' ' .. , I ,t,; " ., i menl\S to Hte~l.informatlOn, nud I don't havCllll\Jch faith ill t he~ GnV(ll'n-
>:1 think!HowllrdHunHostifiod .. at tho \~f(.tetgnte~lo,tt))inp,:<; thntthN/.~ monts defimtlOn based on. the briefs tlUtt were filed in tlll' Ell8bfl'[1 
WHf; ('()n~ldero,bl(\ CQllst('l'lU1.tlOll m the NIxon !1cln;l;1.u."\st'l'a.tlO):\b~cl\l~ I cn~~ . 
.J:Wbodi\t;f'Quld i~llllgino Wl~llt En~berg's;int()ll..twas' :nnJ,oss it wn~ to j 11hel'C ,d{~cs s('(Il:~ to ~o. ~n at,l(l.mpt. to bl'oadCln the reneh of the word 
<lo",tl'(\\' mu; natlOl1nl SMUl'lty,. " . y . . .. ,~ tfl~ t to ~,n(.~mp~Hs nctlVllIeH whwh llrG not n.nd hu.ve not been thought 

So th.uJI IS ,the proble~n. that I seo: I tlunk thai gl'o.Vfl rlsk to thl 1 j) m tho past liS ihoft., .. 
n¥ttiQmtl s(!tmlity if. I}, so(;of torn1is.whichhas boon gl'u,vcly abu:lOd within. tl .Ml\ ~rAIWlN. '1'0. get bnck to illy qltostion, if tho eorporation giv(ls 
the)nst fe''''' yoari'l, so thnt ~ llm,not c?mfortecl ~Y it fiS a prott'ctiQ)). , ')' 110t~l'n(ft', Hocrets to the, Government nnd the pcrson stNtln thtlt iilf01'~ 

lilIllllh- ns to the nt'C(ls:';ltv of l'C'littlIlO' the offon.sc.tQnl\d~m: WC!l.\lOll') lln Ion 10m the Govelnmont-
uncl oC'rtn'in mililm'y ttctivities, there t>ccl'tain1.r wos m?'tel'it~l r.elulN ,1 C ~1si ?~LE. Is this jllforln~tiQn covetod ~Y patent. righ ~s nnd laws? 
to l\U{']t'nl' wcftPQn~ !tnd ~omeofthosc other ,eatcgo111e8 wlt1nn Ib/ ~ ~t~nt It be ~ltl~on care o! m thut wl1.y?",,'VhY,shouldn

1

t It ho? 
PClltup:tHl Papers, l:)o, I f('el that. .fill throc o~ ,those hurdles C()U1d hut, 11i r. b~' M~RV.r~. ~ ftI~ t.l'ymg .to dC~el'lil1nO W~lt)tl\('.l'. thl:'l'.Q ('t;11 htl t1. 
heen Jtlwp,cdby n'prosecutol' who wns cageI', ." "lIO d,yecl1.mfOlma!1011 that 1S sub]oct. to theft. ftnd lluorrl1lttloll tlud, 
. l\:h'.>l\lA:a;y~~, 1 think 'v~wrc wo ll)a~~: tliffC'l' i8': the f~ith tl1Ut,\\"~ ~ bh?t, fI~wwould Y,Oll ch't'I::v.tho line be'tW{1~n whItt, ~rJ,rorrt1Mioll wOHItI 
pl~re m .th!' Jtll'YI beCM1:;C It seems thnhm,del' cJ,th(\l' of the::;e bilk, ;i \y~bJ(r t~ a. thoft prOY1:,l~~n ftnd ,,,hat mfOl'~ll!~tlOn wOlI,ld;uot ,heY 
It lS the mteut--- .. . '.. _ i lo 1 s, ,ALE .. w(ln! I ~m 1tOt flUTO t.hut c,he t:l'mnnalllt;w 13 n,,11:R\fnl 

)"ls, G.\IJ:m. W (Ill, I d61~'t Wllnt t.he ]tU'Y InI1.knw: ,the .lMV of trcn,o~1 1 pr~ t~ ~cttl Y\~lth, tlll~ p~Qblon:. I. d?sco p.Rtent; !Hld ('·~}pYl'lg;ht.ll\w'l> Its t~ 
Mr, ~IAU:VIN. Under S.: 1401, the prosecutlC!ll hns toprovo.beyo~~ ,1 1P~1 ,lottd lll}(\~trICtmg tillS m(?l:rcl.atl~n [\OnCCl'Ulllg profitllb]e-

rensonable doubt that the pel'SOIl hacl the m.tellt to pl'Ovlde thl: ~ iI~' ~dAR;l~'.;, D~ you s~o :~ ~l<'0(['lor crl1l~m(tl·p(l!llt1ti('~ here? , 
;10!i ll, ?A'L~, VI,o n1(' not ~~U .. I,llg, 01' rather I I'UllllOt tnlkIng' about-liS!' ! nfOllllullOn fo!' profit.. 1 he th('ft Qf trnclc S('el'l'ts in not to thcbr.st 
;1 ' . ,., :., , . . '. 
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of my knowledge, ord~lfU'ily d~mc lU<WGl1y for the joy of knowledge, 
but for the use of the mformatlOn to ma w money. 

IvIr. MARVIN. That is right: . 
Ms. GAL'0. If you can wntc n. statute so narrowly thl1t, It woulrl 

renl1y refer only to illfol'm,ati~n w!lich is used wrongfully und?r patont 
or copyright laws, then I thmk I~ ~voulcl pr.obably be suffiClcnt, ?l1t 
thttt is IlOt what the geM1'ol defimhonfl sectlOns of S, 1400 rcgardmg 
theft and receiving stolen pr~p~rt:v do. Thef ttre much broy,clel'. 

Again, this is not some pIc-m-the-sky kmd of sugge?tI~m, hecl\\1S~ 
tho Government, in. the Ellsbel'{J cuse, looked ttt the eXlstmg statutes 
and t.ried it.s best to use them to prosecute for theft of Governmont 
information. . 

111'. MARVIN, The)" didn't use thoso statutes m. the Ellsbel'g case, 
:VIs. GALE. Pm'don? 
:Mr.1VIARVIN. They didn't usc thosf:\ statutes, did they? 
MR. GALE, There wus un [I,ttempt to argue that way. I don't 

believe that they did odnally use the CUl'l'ellt stat.u~es. 
Mr. MARVIN. No, thn-t WUR not the theory of their cuse. 
Ms. GAl.E. We1l

1 
the1'o was a theory that there had bN'll thett 

of Government proper!:,)", despi.te that fnct that the documents 
we1'(, not converted, hut 'iHll'(I copl('d. .., . 

Mr. MARVIN. Well, nnc1ol' section 2071, wlllch IS m(lstmg lUll', 
it. ~'ittVs. that a persoll who willfully or nnlawful~y rem?ves any reeol'!\' 
paper or dOCume,"ilt or l1nythillO' filed or depOSIted wlth any clerk or 
offieer of any court or uny publio office, shall be fined not morc thnn 
$2,000 or imprisol1ecl not more the:3 years or both. . ' 

I think this statute docs pertain to go,'emlllr.n.t mformoti?n, 
.... \To yon aware of an~' abuses under tlu:"t. statute, whwh would gm 
vou eatlso to believe that the theft prOVll:llOllS of S,l or S, 1400 co\\ld 
he n.huf>od? ..' b .1 1 1 Ms. GALE. 'rhe diffC'r('nce IS III tnJklllg a out recorus all( (~C' 
uments fifl things nne1 tn.lking n.\)o\1 t intel1cetuytl l?roperty) wlueh 
is e{U'dnlly- deflllcd in S. 1400 to ho the informatlOn Itself, regol'dleiS 
of how it IS prNlervccl. ' 

N obocly wou1(1 prof;centc 1110 for 1110 th{'r~ of a, GOV('l'm~1ell~ rec~n1 , 

APPENDIX 

PROLOGUE 

(By 'l'om C. Clurk*) 

It is truly said that ~ociety prepuresthe crime I1nd the criminal commits it. 
And when society neglects its responsibilities, whether it be by the fltilure to 
eliminatc CtUlses or to regulnt~ etrect~, t~ere can be disill'ltrous consequences 
upon the mores of the people. We are suffcrmg from such a mll,lnisc today. 

Winston Churchill warned that many 11 ci vilizl1tion hns fallcn for lnck of 11 
eriminal justice hystem. The belov.cd Mr, Justice HolmQs observed that for the 
most pnrt the purpose of the erimmal lo,w was to induce externnl oonformity to 
established rule.1 And while this is certainly a necessary objective, histar)T teaches 
that not only the enjoyment but also the survival of individunllibel'ty depend:; 
largely upon the existence of l\, wise, imp(\l'tial crimin(\l justice sy"tem. Yet it 
should be recognized that there is much in our system of penology that is Vill­
dictiv~, twchnic and \ll1lna~ag~able. We have/ through our own neglect, made (. 
scarecrow of the law, settll1g It up as an obJect of feur ruther thnn as a set of 
dc.~ply respected principles by which t'very American citizen should live. Cc1'­
tamly GlaCistone was correct when he said tho,t good 1l1ws mo,ke it easicr to do 
right nnll harder to do wrong,2 Conversely, however, bad 11l.ws make for more 
'yrong and less right, und the wrong is all the more compounded by htx 01' ~dce­
tlve enforcement. 

It is an understatement to say that we huve shamcfully neglectcd our criminnl 
i.usticc system, Since the enactment of The Crimes Act 'of 1790,3 which was tIl(' 
hr:;.t set o.r federal criminnL laWll, there hnve b('cn just four revisiollH.4 In the in­
tCfll1:t perIOds, Congress enncted thous!tnd$ of law$, milking !t crazy quilt of our 
cnnunnl ('ode throug?- piecem('al enactments reflectiog the public pres:mre of 
tho, moment. Althougtl the::;e spasmodic revhlions reorganizcdthe code in !1 lllorC' 
logtcn! sequence ane! eliminated t30me of the inherent hide-and-Reek aspects of 
such ,m~talImcnt legisltt~ion, they ,were essentially housekeeping rccodifications 
or QXlstmg law. No senous comlmtment to reform. the substantive content of 
o,ur criminnl justice code WilS mnde until 1906, when CongrCS:l created the Na­
hannI Commission on H.efonll of FcdcJ:ll.l Criminal Laws,S 

if I go into a Government office and COPY.1t or take the mfolmnlton i 
from it not under the sto,tllte you nre tal'kmg about. . . ' :i~W~~\\\oi~~~~~~t~~16\\g)~1~~tA~~:!Il~(r~D~rt (R\\til'~d). 

J\'lr. MARVIN. SO your objcetion. to. sHeh!L sto.tut~ IS sn.tlsficd il '; :IA' BRANDE, SPEAKER'S DESK BOOK OF Ql.'n's, QUOT£S.ANP ANECDO:I'ES 1-15 (1003). 

t tl f t l'l'tller thon • Qt or AprJl 30, 1i90, ell. 0, 1 Stat. 112. t h~' person tltkes a document can tl1l1mg le In ornu1. lOn • ,I ' \ . Crimes Act of 1825). eh, 65, 4 Stat, 115; U,S. Rev, Stut, tit, LXX (l87i) (Authoriled by Act oC Jan. 27, 
if he Xeroxes it ancllOiwes tho document thore? . ,;~6.&:·o~,JtIl~~~~i vrhnlnl\l Code or InO'J, 011.321, 35 Stat, IH3; IS U.S.C .. d3 rev(aed Act oCJltl\~ 25, 1018, 

Ms. GALE. W oll, I mn 11.ot arguing that anybody has the,' .l'lgl
n
!!, "Is~~tt °4!'~ov. 8, 10(\6, Pub. L. No. 80-801, 80 Stat. ISla, a8 amentlcd Act of Jnly 8,1900, Pub, L. No, 01-39, 

b 1 tl N tl t IS II OJ"" .. ,nppenrlng In Ilotes preceding 18 U,S.C.). 
to Hteol cbcuments ,yhir.h e oug to ano 1(\1' person, 0, 111 ' .,'l'heNatlonlll CommissIon WIIS created for the purposo of: (ll) formulnting and rccommendlng legislation 
w11 at I am talking a bOll t. . 'l ' :"~Clt Wollid lmprovt\ the Codornl system oC crlminnlJusticc, aml (b) mnkln\( rccommcndntlons foncvlslon 

"'l ,1'1'. 1\'l'RVrN-. I t1'1'nl, th nt l'S ~·\'.llnt seotl' all 1731, deallng wllu \raturt~Od dcatlonh of the crlmlnallnws of the UnIted Slutes, IncludIng repenl of ltlUlecessnry or uudeslrnlJl~ !U .1.\ p. ,...' ,1I,.. l'" ''" os un SIlC elmngcs In the penally stnlcture n,q tho CommIssIon may feel wUl beiter s~rve the end 
I 

~lloIUstUce, lSdu,s.C. prec. § 1, Tho finnl report of tho Commission wns to serve IIsn "work busls" for congros· 
.lheft, intends to r('ae.1. . no consl oratIon ortho need for retorm. 

1\i(s GALE 'l'hat mn." be what it intends, hut I think it swec~ Sa~~l~ iomlmlsslon comprised threl) memlJers or the SOMte appoInted by the President ot the Sonnta: 
,1.'., oJ 11 ,rv n, Jr., Roman L. HrllSkn, and John L, McClnllan: threo members of the HOllSe ot Representn· 

too hroadly • , At~~aIJP~?~ed by the Speaker of tho ITollSC: Vice Chnlmmn Richard H. PolT, Robert W. Knstollmelcr, and 
1\ ,f 1\" • . I I f :tl x' q'lcstions s ,n. vu;thrl'opubllolllcmbcrsnppolntcd by the President: Chalrmnn Edmund G. Brown, Donnld 
.. ,I.ll'. l~lARVIN. l.a YO no.. HI 10.' • • eM Thornns, nnd Theodore Voorhees: nnd 0110 circuit Judgo, Oeorge C. Edwnrds Jr., Bnd two district Ml' SUMMITT No quos tlOllS. ' . r~on IIlgglnbothnll1, Jr" and Thomns J, MaoBrldo, appolntod by tlie Oille! JllStioe. U,s. Clr-

• • r, k . 1 W 'f.' teful fOI' II:! r l' nm~s M. Cnrtar and Con~resstllan Don Edwards served ns m~lllbCl's oC tho Commission from SonatorlIAR'r I han • you vely lllUC 1. 0 Me [11 ' i nlQnl lor nnW December 1067 and Ootober 1060/ respectively. I had the honor of ohalring tho fifteen 

t1 
. 1 no" wI't"il whi('h this tcsthnonv wus preparoc • , ,~ ~r \ vlsory Committee crented by till) Comnusslon and Louis B. ScbwlUtz sel'vedl\S Staff Director 

. 1010Ug 1 ,',S " • 1\,1 d t 'n tl~ , ( We are n.djourned, to resumc at 10 ~.m., l'v on tty, noX 1 ~ 7991) 

I'oom. b 't ,It· OU'itCI! [Whereupon, at 1 p,m., the su comml tee IeCOSSC(, 0 rec .i.'{ .• 

at 10 a.m., Monday, July 22, 1974.1 i 
it 
j 

t: 
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A previous privllte fltudy conducted by the American Ll1w Institute, thl'results 
of which were embodied hl the l'.lodel Pellal Code of 1952,6 had led to t1 hearing 
in ] 953 before SC'natol' McClella,,'s Subcommittee on Criminnl Laws and Pro. 
cedure, of the Senate Committee on the Judiciary. During the course of ll\t~t 
hearings, in 1\:)71 before this saml', Subcommittee, Professor Weehsll'l' reported 
the chaotic stllte of the federal criminnllaws: 1 

Preliminary studirs left no dOl1bt to us that the centrnl challenge of the pellnl 
law inhered in the stllte of our penllllegislation. Viewing the country fiR n whole 
criminal law consisted of nIl uncasy mixture of fragmcntary and uneven and 
fortuitous statutory articulation, common law conccpts of uncertain ~copc and 
a miscellany of modern enactments passed on an ad hoc basis and frequently 
producing gross disparities in li::tbility or sentence. 

It should be noted thn.t severnl states had recognized the inarlequaciell identified 
bv Professor Wechsler, and htwe adopted modern criminal codcs.s 

'Both The Model Penal Code of the American Law InRtitute 9 and the New 
York Revised Penal Law 10 Rt'l'ved liS models for the Final Report of the Nation~l 
Commisl"iOll (Commission Report).1l The Report is the rcsult of the combined 
r>fforts of the Commission, its staff and ::\.11 Advisory Committrr working over 3 
t.hrcC!-yC!ar period, Preliminm'y drafts were firilt prepared hy the ,;tnff, l'iJ'cu\nted 
to the Commi~sion memi1rrs and its Advisory Committee, and therC'ufter di!· , 
eussrd at. periodic joint meetings 6f the tll1'C!e groups A Study Draft waH completed 
by .June of 1970,12 and dh;tributed to some ,5,000 individunls and associations for 
their criticn.1 nnnl)"1'1s and comments. Thc Commis~ion then cOMidered the com· 
ments l'C!ceived in detnil, tmd adopted the final drnft which was submitted ns the 
Oommission Report to the President and t11e Congl'e1's on Junuary 7, t07l. 
Shortly ufter the Iteport was submitted, the lVleClellal1 Suhcommittpc mnill'll 
out requests tor comment 011 the COll'lmission's"york to some 6,000 stMt' :>.ttorne)~ 
genoral, county and district attorneys, profrssors of criminal law and l'clatrd 
l4ubjects and interested private groups SUb8eljUclltly, the Subcotnmitt~e ~eld 
thirteen days of public hearings. Sixty-four witncs~e1' were heard and a hearing 
record of approximately 4,000 pages wus eom1'iled.!3 Among the orgt\nizutll)\\, 
which submitted statements or sent representtltives were the Awprit'un Dnr 
Association, the Federal Bar ASHociation, the Association of the Blw or th(> City d 
New York, the New York County Lawyers Association, the ~.A.A.C.P., the 
N.C.C.D., the A.a.L.U., the N.L.A.D.A. and the OOl\mlittee for Economic De· 
velopment. The Subcommittee considered the criminal codes of some twenty·lill 
foreign countries, a detailed report of the impact of the proposed code Oil leoem! 
criminal litigation and judicial administration submitted by the Administrntiw 
Office of the United States Court, and the recommendations of the Committe< 
of the Judieio.l Conference of the United States. The fl\cilities of t.he Nution:1l 
Institute of Law Enforcement and Criminal Justice were utilized in anulyzing 
the massive amount of do.tt\ received. 

From this exhaustive fltudy were derived two bills which lU'C currently pCJ\din! 
in the Senat.e. S. 1,14 which was introduced in the Senate on .January 4, 1973, b.t 
Sonator McClellan, is known aR the JudiCiary Committee Bill. Its liaR printed J 
pages reputedly make it the ll1m;t volumin.ous blUcver introduced in the Senntl. 

f 
G See Weohsler, 'lYle Challelloe of a MOlle! Peliill Codc. (j.) llAnv. L. Rl>V, 10~7 (1nsz). Set n/.lO \\'rchill~ ~ 

COllification of. Criminal Lau'in the L'lIlletIStafc$: '1'he Maciel Pellal Code, 08 COT.mr. L. REV. 142;; ,lflMI. I' 
1 Prop!l.\·od StatemOI\& of rl'Or~SSOI' UerbcL't Wechsler. IIwrilllls Before tI,e Subcomm.. On Crimfllal Ifll~1 

am! ProwtlLteS of the Senate OOilllll. on the Judfclarv, Itlform 0/ the Ptllerlll Orlminal LaU's, \'2d COlIg., ", 'I 
Sess. at 522. I .' 

& Louisiana was tho first state to Tovis~its crll11hla\ codll\n Ih1s centhl;;. S~c Crlmltlat Cod" of H1421'~' ~ 
REV. STAT. ANN. lit~ 101 (lU~). Otlmt stlllCs which have stnce cnnct~(ll1cw orimilllllcodos arp (wltl ll " 
(\ff~ellvnlatQS pf cou~s showll): COI.orurlO (1072), COT .• O. RltV. STAT. i'i.NN. cll. 40 (Supp. ~!l71); ('O\\IICC~t, !l 
(lU7l). CONN. GEN. STAT. ANN. cWo 53(n) Ulli2); Dlllnwltl'o ·(1073), nm .. COUl': ANN. tit. H (B\lIJP.l.,.,: 'I i 
IlllllOis (1962), lr,L. AN~. STAT. ch; 38 (SlIllth-HnWI 19M); OcoI'l:ln 00[1[1). {lA. CODE ANN. til. 26 ((l~' B 
Knnsns (tU70)] KAN. STAT. ANN. ch. 21 tS\lpp. 1072)·\1IIn. n~so!n (1063): l\[tIIN. STAT. ANN. ~h. 60il

KI
1.:; !. 

New Mcxleo llUll3), N.M. STAT. ANN; c.h. 40A (1064 ; Ncw York (10S7), N.Y. PENAl. I,AW (fIC n~:. i 

1Ua7); Montana (lQ7~), MONT.lt&\,". UOI>E ANN. tit. 94 (SI1{lp.l!li3): Ohio (1074). OIllO 'REV. (ODEf;·1 I .. 
ttl . .xXlV mnldwin107l); Ol'egmt (1072), OnE. REV. STAT. tit. In (1071); 'PcI\nsyl'lfl1)il1. 1.111131,l'A.,T;; .. , 
Al'IN. tit. 18 (1Il1'J); WisConsin (1050), WISe. STAT. ANN. tit. 45 (111;2); nnu Texfl!l (1074), 'l'EX. Pf.N.ILCD··1'll 
(SuYm. 1\)73).. . . ' l· 

, MOIlEL PEltA'L CODE (PronosM Utllcinl DraCt, 1902). ' 
to N.Y. REV. PENAr. TJo\w lMcKitl\\l'Y 1U67). 
II NAT'f. COM)('N' 011 RJ:VOR~[ OF l~EO. CnlM. IJAWS. l~INA'L REPORT· (1\)71) IhCI'~III!I£(~\' dtes ns Coi', 

MISSION' HEPORT]. . . : 
l2 NNI'L ComeN ON Rm'OlU{ (IV FI::D. emu. J ... ,ws, STUDY DRAFT (1070). .11 
13 lIearfnus on fhe lleform of tile :&(1. Grim/1m! Law Be/ore Ihe Subcolllm. all CrImina! Laws onit P1DCfJII~W 

oJ the Benate (J,?lIl11l. all tiLe .Judlclarv, \I~c1 Cun!,: .. 1st and 2d Scss. (lOil). 1 
14 S. 1, 93d Cong., 1st Sess. (1D73) Ihl'I'~lnaftc\' S. 1]. , ~ 

, f 

i
l 

___ Jf 

.. 
7993 

S. 1400,15 the Adminh;tration-Rponsol'rd hill, wa~ introduced in the ~enat!) on 
Murch 27/ 1973, by Senator Ilruska,l6 It cOllf'if'ts of 336 pages of printed material. 
'I'lle lIouse counterpart of S. 1400, H.R. 6046,17 was introduced on March 22, 
1073, by fifteen Congressmen. A third bilL H.lL 10047,18 was introduced in the 
House of Representatives on September 5, 1973, hy Congressmen Kustenmeic;r 
Ul1d Edwards. n.R. 10047 duplicates the bill proposed in the Commission Report. 

An American criminal code-really the first in OHr history-is indeed something 
fol' the people to contemplate in earnest. It pr('scnt~ both a challenge und till 
opportunity to In.w enforcen1C'nt Officials, corl'('ction 'officials, lawyC'l'tl, judges, 
ndministrators, Inw profe:;;fiors, law students und the public, An American criminal 
code should certainly endeavor to enCOmpaB$ aU federal offenses in 11 coherent, 
logical form, reflecting in the final analysis enlightened modernized concepts of 
criminal jU8tice. But perhupR more significantly, it Flhould serve to rekindle an 
abiding l'espect for the l(l.w ill our llation. It is therefore incumbent upon all 
Americnns to ussi~t the Congress in striving for the goal that the revised pennl 
code embrace tho l1108t humane principles of criminal justice eycr adopted by n 
free society. The NorthwC'stern University Law Review i8 to be congratulated 
fur devoting this issue to a symposium on thes(\ vitul legislo.tive proposal:> now 
before the Congrcss. It should have a most constructive influence on the develop­
awnt of an American criminal code to whioh we may all point with pride. 

It is my purpose merely to set the tone for the ml1terinls that follow which 
will (\xQ.llline some of the provisions of tho proposed legislation in depth. 'fhe 
criminnl code proposed by the Commission, lilw Caesar's ancient Gau!, is divided 
into three parts. The first part delineates common jurisdictional basis upon 
which fedeml offenses mn.y rest, such as mnritime und territorial jurisdiction, 
federal public servants engaged in official duties, offenses involving the property 
of the United State:', the United States mails und assimilated offenses. The first 
section goes qn to define the concepts of culpability, cnusatilln nnd various 1'e­
Sl)On,ibility defenses, including justiHcation and excuse, execution of public duty, 
s~lf-dl'fense, defense of other:>, proper use of force, mistake of lltw nnd duress. 
Finally, tllis part of the Commi:;sion Code defines othC'l' specific restraint:> Oil 
pl'o.-ecntion including statute of limitations, entrapment, prosecution of multiple 
utren"()i:l, of formel' otfense,; and of offenses pr(J.~ecuted in other jUl'isdictiol)s.19 
The llccond part promulgates specific, sUbstantive. federal offenses. 'rhe offenses 
nl'Q clenrly definecillomewhat in the lauguage of stnte code;:; and the circumstances 
of [('(krnl jurisdiction are noted.2Q The third divillion dcab with the sentencing 
systl'll1, including the clas:'ific::l.tioi\ Q~ offenses by gmde, authorized sClltenees,21 
imprisonment, probation, fines, parole, collateral consequences of conviction, lifc 
imprisonment, eapitnl punishment, and, finally, nppeliate l'eview.2~ 

Tho Commillsion',; Pl'opo!:)cd Code goes fur beyond mere recodification. It is a 
completo redofinition of federal crimes and the elements thercof, ranging at times 
beyolld existing precedent and subjecting the fedeml criminullaw to a :>cheme of 
ruling postulates bearing directly upon tho specific offenses created. Itil danger 
lies in the enlarged concept of the appropriate federnl role, whereby many state 
offenses are brought within the scope of federal n.uthOl·it:r. For example, section 
201(b) plnce" nndel' fedeml juri::;diction aU offcll:;;es 1'c.:ol1ul1itted in the comse of 
committing or in immedi(l.te flight from the commk15ion" of [tny federal offense. 
The present code impm;es Qxtrll. punishment for such (tcts but avoids taking over 
th(lstate prosecution.23 In n.ddition, section 708 barJ :lub6()t[uent prosecutions by t\ 
local government of state offenses which are based on the samc conduct or arising 
from thc S11mo crimiual cphsode upon Wllich a federal prosecution is based. A'S 
Georgo Lcvine points out: "Whnt is ae stake is that bitlance of state nnd federal 

II S.HOQ, OM Cong., 1st Soss. (1\)73) [hCl'clunCter S. 101001. 
19;~~Il'nriugs on1Joth S. lund S. HOO, which commcnced April 16, 1073, heenme nvollllblO liS of Decembcr 11, 

It lI.l~. Ol}16, 93d Coug., 1st Sess. (1073). Hcnrinlls 0I1U.R. 604U Nmmcncett July 17,1973. 
1\ U.R. 10047, 03d Cong., 1st 8oss. (l073) [hel'cilluftN·lI. R. 1W17J. 
Ii fd. pt. A, ehs. 1-7. 
:0 Moo pt. B, ehs. 10-18. 
II Ucplucinll the currcnt ehaotio variety oC offenses and pcnnllies is 11 limited ll\1lubcr oC cbsscs of crimes: 

(nl) Class A MOnies, whlrh cllrry a l\1!\X\tUUl1\ scntcnce or 3!l years t\n(t lllUn:dmum fino of $10,000; (:3) Class 
r~lonics, 15 yenrs lind $10,000; (3) Class 0 f~lonlOR, 7 yenl'S anll $5,000; (4) ClllS.~ A mls(\errtonMrs, ono yonr 

OIld $1,000; (5) Class B mlsdc1l1cnI10\'s, 30 daYS and $500; lind (O) petty inCl'3utioTlS whleh compriso non· 
crhninal finnhlo vlolutlons. Euch substnollve off,'nse Is r,rUdelllnto SPVI'I'!ll !~vels 01 seriousness so thl\t more 
~Cflolls ml$bclmvior within each olfellSo inlls within higher cl\lcgt)rl~s. Sec Brown nnd Schwartz, S81llenclng 
,ndcr tilE Draft Federal Code, 50 A.B.A.!. 935 (IQ70}. S.llll1d l:l. 10100 llisa provldo fo/' cln'lSlficntion ofoOffonsrs 
nlopg ~lmllnr lines for sontoncilll( purposes,lI1beit tho spo('Hle s~nctiol1s 'IItLhorizNl nre dil1erent lnmogllltu<1e. '-u.n. 10017 pt. C, chS. 31)..36. 
'I >leFOr n discussion of theso "piggy bnok" provisions, sr~ 117 ('o~n. REe. Ill2\) (remarks ot Senntor 
"c lcllan). 
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power which lies at t.he foundation of the Americnn constitutional design." 2. It is 
~ubmitted that the Proposed Code goes much too far in this regard. In addition 
to potentially upsetting the delicate state-federnl bnlnncc in the criminal law 
:;trea, the propoflals, if ndopted, will add heavy burdens to thc federal judicial 
system which is already bogged down by massiv(> backlogs. 

The Commission's Proposed Code also codifies for the first time as an element 
of federal juri~j)l'ud(>nce virtutlll~T (>v(>ry legal principle gov(>rning the actual trial 
of a criminal ca~e. This would produec an unfortunnte rigidity in the law that i~ 
characteristic of the law of some foreign nationfl. 1'I'1oreover, the ('numeration of 
defenses to SUbstantive offenses undertaken in the Proposed Code 25 i~ not, in mv 
opinion, a proper subject for codification. Such defenf;es hoye been developed in 
the decisional law nnd any effort to freeze them into statutory language' willle,ld 
to ill consequenceR, to confusion and very po;;~ibl:r to constitutional attack. 
Rimilnrl,\', the effort to define causal relationship between conduct and result by 
stntu te 26 is undesirnblr; experience a'l fI, trial judge perRundes me that snch n 
definition would engender many new problems, thus compounding present difficul· 
tieR sUl'l'ounding jury instructions. 

The Administration's proposal hag jurisdictional ~ections similar to thosn o[ 
the Commission's Code.27 In addition, it contains two provisions which would 
change existing Rubstantive law with reference to the concept of "publ\c duty." 
The Administrntion'fi bill would create a defense to any fedeml prosecutIOn when 
the person charged "reasonably believed that the conduct charged was required 
or nttthorizcd by law to carry. out his duty as a public servant or as a person ao~ing 
fit the direction of fi public servant ... :" 28 Another section provides an affi:l1la. 
tive defense to a federal prosecution when,29 the defendant's conduct ... con· 
formed with an official statement of law, afterward determined to be invalid 
or erroneOUfl ... if the defendant ficted in reasonable reliance on such stat!'ment 
... and with a good faith belief that his conduct did not constitute an offense. 
The breadth of these provisions is alarming, exceeding any I have ever observcd 
in a federal statute. Known !IS the "Nuremherg sections," they were sugge.stcd 
possibly by the Commission's Propos~d Code 30 or. by the l'I.fodel Pe~lal Code,!1 
('ach of which embodies a section of thiS type. I hcllCye that such sectIOns should 
be condemned as they would only encourage or facilitate irresponSible, if not un· 
lawful, conduct on the part of some public official~. S. 1400 contains othllr unsound 
provisions. For exmnple, it would roll back ~he insanity def~nse to the d:;l'k ages,~ 
repeal the "clear and present danger". d.octrme of Mr. !ustICe HoIll1e~/' ov~rrulc 
all United States Supreme Court opmlOns on obscel1lty,3l restore the gUIlt by 
association provisions of the Smith Act 35 nnd reestablish capital punishment.11 

Nonc of these provisions should be enacted into law. 
S. 1, the Judiciary Committee Bill, is much tougher in many respect,; .than ~hc 

Commission's Proposed Code but it docs soft pedal the degree of fed.erall!1tru810n 
into state jlU'isdiction.37 It incorpoJ'Utes many of the ideas eontm.n~d 111 ot\wr 
legi~lation sponsored by Senator McClellan and reflects more tl'lldltionnl poliCY 
as to criminal punishment. 

I fault all of the proposnls relating to this latter pOint in one respect. Although 
the effort to classify offenses by ,grade and to scale sentences accordin.gly represell!s 
a sliO"ht improvement over the existing system of Slll1ctions. I submit that drnstlC 
chlU~ges should be madr. in our corrections policy. We have for almost 200 yenr. 
adhered to firm principles of inexorable punishment. This approach haR proven 
to be a dismal failure. It tragically produces recidivists from four ou.t of five 
individuals committed to the charge of our correctional institutions. Prls~ns .too 
of ton operate as "schools of crime" condemning some first offenders to (~ lIfctlme 

21 O. Levine, Proposed New Fedao·l Criminal Colir: A Constitutional and ,JllrlsdictionalAnalV8/s. 30 BROOK· 
LYN L. REV. 1.8 (1972). 

25 n.R. 10CH7, chs. 6, 7. 
" Iii. § 305. 
" S. 1100, ehs. 2-5. 
28 Iii. § 521(u). 
2i Iii. ~ 532. 
30 IT.R. 10047, §§ 602(1)-(2), GOO. 
31 MODEl, PENAl, CODE § 3.03 (Proposed Official Draft, 1062): 
3l S. 1400, fi 502. 
33 See, e.o., Id. § 1103i compare Schenck v. United States, 240 U.S. 47, 52 (1910). 
31 S. 1400 § 1851. 5 
35 CQlllparc Id. § 1103 wllh Smlt,h Aet oC 1940, eh. 439, M Stat. 6iO, as amended Act oC June 25, In,ts, eli.6J , 

§ I. 62 Stat. 808 (how containeclin 18 U.S.C. § 2385). 
30 S. 1400 § 2401. 
37 See, e.g., S. 1, §§ 1~lA6, I-lA'. 
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of criminal activity and fniling to rehahilitate those convicted of more serions 
offenses. Given this situation I believe that sentencing should be beyond the 
realm of judicial power. Upon conviction, the defendant should be sent to an 

, institution wherc he could be physically and mentally cxamined and obs(,l'ved 
during a nincty-day waiting period during which a pre-sentence inveRtigation 
report wonld be prepared. At the conclusion of this evaluati9n perio~ nn approprin t(' 
punishment would be entered by a board or panel of s\11table "!l,e composed of 
cxper!;s in every ?Spee.t of pe:lOl~gy. This w,?uld pern;tit a .gl'e:,te~· d~gl'ee of flexibil­
itv in the adll1l111stratlOn of JustICe and (WOld the eVil of mdlscrmunate treatnwnt 
01 n multitude of offenders. Though offenders may bo numerous, t1 compassionate 
society should nevertheless make certain that all [tre treated fairly and humanelv 

; \Iith the goal that the maximum number be rehabilitated. . 
'l'he making of an American criminal code is [t giant undertaking. It i" my 

: hope tJUtt our citizenry will be aroused to tako an active part in shaping this 
, historic legislation. Clarence Darrow, one of our mo~t successful criminallawrer;;, 
: expressed the view that laws should be like clothes-mnde to fit the people whom 

thcy nre meant to serve.38 This should be kept in mind !IS the mountains of ])1'0-
. PQsals now on the desks of C~ngress arc studied. An American criminal code i" 

,orely needed. Much constructive work has already been done and today thore is 
~ progress on many fronts. Yet, fiS matters now stand, there is still room, and 

hopefully time, for further refinement and improvement of the present proposals. 
. i\Iy over fifty years of association with the courts eompel me to suggest that 

. \\'0 first reexamine our present laws and discard nIl those which no long(>r un' 
i compatible with the present mores. In too many instances our laws have becomo 
; ob\oletc and should be repealed. Jonathan Swift remarked that laws often are 
I likc cobwebs which catch small flies but let the wasps nnd hornets break through.39 
i u:t ns strive to make our laws instruments of justice, sufficiently strong to snnre 
~ the guilty, but discerning enough to ensure that the innocent go free. After all, 
i ['n't.this what "Equal Justice Undar Law" is all about? 
l 

CIVIL TJIBEHTms AND NATIONAL SECURITY: A DEI,ICAT1~ BALANCE 

Throughout the history of the United States, the means employed to promote 
nationnl security 1 ha.ve often conflicted with civil liberties guaranteed by tht' 
Constitution.2 Tn more recent years, the motion has witnesHed example:; of ~ueh 
conflict in the controversy surrouuding the publication of the Pentagon PUJler:;,~ 
in cOllvictions for obstruction of military recruitu1('nt,. and in pro:;ecnti(lns of 
protesters against the war in Vietnam.'l In each c!)'se, the government has soup;ht 
to justify infringement of civillibertics by invoking the needs of national Rocurit.v.~ 

The judiciary has n.'lsumed responsibility for protecting first mnendl11ent right,s 
(rom majoritarian fears of unpopular beliefs and expression.7 Hnving re(,ognized 
thnt freedom of expression is essential to democracY,8 the Supreme Court hn~ 
nonetheless allowed certain limits to be placed on the exercise of these right:; whC'n 
t~ey appear to endanger the national seeurity.o The ju~tificnti()n for f;uch re,;tric­
lions wns expressed by ]\fl'. Ju::;tice Vinson in Dennis v.' United m(!tes: 10 

Overthrow of the Government by force and violence i~ certfiinly a Rubst!tlltiul 
enough interest for the Government to limit Hpecch. Incle('d, this is the ultimate 
ynlue of any society, for if a society cannot protect its wry structure from armed 
mternal attack, it must follow that no subordinate value can be protected. 

T
IIINIEUlIATIONAI. DICTIONARY OF TIIOI1GIlTS 429 (1969). See generally DARROW, CRUI.E-Irs CAUSE AND 
REATJIEIiT (1925). 
",SWIFT, A CRITICAl, ESSAY UPON TilE FACUI.TIES OF TIlE MIND 1'. (1707). 
I 'National Sl'CUt'ity," for purJlOses of this Not~, refers to (h~ gov~rnlllent's capacity to protcctitselCngnillSt 

full~lnl subversioll and external aggression that would thrcatcnits existence with violent overt hrow. 
•• oct T. EM EliSON, D. IIAllER, & N. DOIlSEN, l'OLITICAL AND CIVil. RWUTS Jli' TUE UNITED STATES (3d 
".1007). 
I New York Tfmos Co. v. United Slates, 403 U.S. 713, reo'g per CItrin1/!. United States v. Now York Times 
~"C4H ''.2d 5H (2d Cfr. 1971), and afJ'g. per curiam, Unlted States v. Washington Post Co., 4461~.2d 1327 
I .• Oil'. 1071). . 
IS/I,e.g., United States v. BI\ranski, 484 F.2d 556 (7Lh Cir. 1073). 
:8//, e.g., Dciltngcr v. United Stlltes, 472 F.2d 340 (7th Cir. 1972), cat. denlrd, 410 U.S. 970 (l073). 

. Fo1rrensons fol' skeptleisl11l'l'gurding govornment claims of throats to national security in cnscsillvolv!ng ':r' nnd lISSociation, restrictions 011 intcl'l1ationul travel, and government personnol programs, soe De· 
uIP1d,qmla III the Law-'1'l,e Natlollal Secilrity Inierest and Civil Llbertics, 85 lIAILV. L. REV. 1130 (1972). 

,ntll3.5. 
:Whttncy v. CIl\tfornia, 274 U.S. 357, 375-70 (1927) (Brandeis, r., concurring). 
~U:0rB review of the I1mits set on C"ce speel'h invotving Jlational secllrlty issues for tho lust fiCty years, sce 
'c! ~g, Fifty Years Of "Clear and PresCm Dallger": From Schenck to Brandcnburg-and Beyond, 1969 SUP. 

• nEV. 41. 
113n U.S. 4!)'J, 509 (1051). 
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The "tandal'd,,; thllt have bern erected by the Court to eff('ctnatc a proper 
lw.lancc bet,ween ~.qc conIlicting interestH of free expression and llational :-:ecUl'ity 
lllu;;t 1)(' foUoy;ed in nny attempt to reform current statutory law. 

Tlw naHanni secl1rity sections of the two bills currently pending lwfore the 
Sf'natC', :-i. 1 11 and B. 1400p having been drafted during the timc of maHsiv(' prote.t 
ngain;<t the war in Vietnam, reflect, the experiencc of the government in dealin. 
witll: that 1,ll'ote'l~ under current natiO!:al :le~t1ri~y hlWS. In p~rticl~lar, the eR]lionng~ 
sectIOn,;, Includmg the unlawful dl~f'emmat!OJl af confldentlRl govrrnmentnl 
d()('ument;;,l3 were written during the r0Mnt controv('f~y conc('rning the hmtngon 
Paper;;; the "ections cOllocrning avoidance and obstruction of military serviceH 
dnl'in~ ft period of unpreced(>utcd evusiou of the Selectlve Servict' Act and d('~crtiQl\ 
from thr armed forct's; and the> definitioJl of treH!'on 15 during fI, time when the 
Illlhlic drmomtrations 1lgainst the war wcre view('cl by some govermnent. ()fficin\~ 
n" giying Hid and comfort to thr enemy. The late 19(iO's were also p. time of general 
social mid political llnre~t, which often incltldrd violent nctionH and the formatioll 
of militant organizations. In this context, the section.; OIl advocacy and incitemont 
of m'IllPd insUl'rf'ction In w€'re dmfted. 

This note eOll1pal'(,f! the two Senate pl'opo~als for fed€'ral le'l"i14lation governing 
national ;::pcUl'ity 11 with ('"isting law and wit.h on,' another. ls Pl'Oblems ll;I'IWI'l1ted 
hy th" proposr'd s('etions are discu,:1"ed, with .e11lphasi~ }llaeNi on fundamental 
c()n~titutional i15sucs. 

'l'rC(ls(Jn .' 
In thc sections on trra"on and militluT Mtivity agail1f;t the Unit.ed l:llnte~, 

hoth PJ'('lH1i'ulsl'ai::;{). the qU!!stion of the e~tent t.o which the l('gislativc definition 
of treutlon mnst follow t.hat 0f the Constitution. The current provi~ion on treaSOn II 
fnUow" the cOIlstitutional language of article nI, § a, whieh donnes tl'ea~ou as 
"cDl1sist[ingj only ill levying War against [the United tltatesj, or in adhering to 
their EU('mie:'i, giving them Ald and Oomfort." 20 S. 1 retaim the definition of 
tretl>'OI1 Lllllld in the Constitution and in the present statute by dcscribing the 
ofYI'Il .. '(· lIS ''If>vying War ngtlinHi the United States, .. or adhrring to .it" enemies, 
giving thew aid and comfort," 21 S. ]400 change>'! currcnt law by adding It def­
inition of "levying war against the United States:" 22 Engaging in armed rebellion 
or insurrection against, the authority of the United States or a state with intent to: 
(A) ovt'J'throw, destroy, sl1pph~nt, or cliange thc form of government of the United 
Stltt.!'S; Or tB) sever a Rtnte's reltitionship witn the United States.' . 'ro t,h(' ('xtt:'nt that this subsection is viewed itS tl.legislntive attempt to redefine 
th(' CCI11F:titntion's ttOlu<Oll provision, the S. 1400 treason proposal might be qucs­
tinned 11H all infl'ingement on the pOWLl' of tIre judiciary to interpret the Consti­
tntiou. On tho other hand, to say that the Constitution precludes Congres~ from 
cll'filling an offense involving conduct contemplated by the treason provision se~llls 
illCOl\sit'tt:'nt with tho broad constitutional power afforded Congr('ss to lix penaltIes. 

11 8. 1, n,lll Cong., 1st Ress. (1073) [lm'elnn!t~l' rllrd as S. 11. 
12 ::l. 1400. 93d Can!! .. 1st Soss. (1973) [hOl'rinafler cited M S. lWO]. 
J1 S. 1, §~ 2-.iBi, 2-5DS; S. HOO, §§ 1121-20, 
H S. 1, §~ 2-5B5. 2-5DO; 8,1400, §§ 1115, 1116. 
l' Fl. I, § 2-5Bl; ~~ HOD, § 1101. 
1. S. 1, § 2-liB3; S. HOD, § 1102. 
17 III ntldltion to S. 1 and S.1400, 111'0 other h!lls hav(I beon illlrodu~od hefol'c Congress: n.R, OOIG,Dad 

Cong., 1st SASS. (10i3), tho nationnl sl'ctlrllj' s~ctlons of which ar~ IdeilticI11 to thoso or S. 1400; and u.n, 
10017, [l3d ('onl!" 1.t Srss. (1973), which would codify the NATIONAl. COlnnSSI'lN ON R\~FOltM OF FEPER.lt 
('RlMIN,H. J.AW3. FINAL HErOrtT [hol'l'inaftol' cited os CO)IlIISSIQN RErOR'!;]. as COUlld inllearillUB he/oreW 
SlIbcomm. 011 Criminal Laws aml Procedu.res o/Ihe Oolmm. onlhe Judiciar!/, 02d Cong., 1st Sess.,pt. I nt231 
(lllill [hrrcllln.ltrl'citNl as IIE.I1HNGSI. 

Is '1'lw lInilontl\ sCcUl'ity sections of S. land 8. 1403 am b(lsed prin~lllaJly on natlonni sccurit·y provl,ioill 
currcntly ~xistln!!11l ellliptots 37 (Esplonu!<o nntl Ccnsorahlp), 10;; (SubotAAr), antl1l5 ('1'roa50n( Scdlllo~ 
Ilnd . SlIbverslvc ACtlvitioo), of title 1S: portions of scctions denl!llg with rovolntion Rnd d!'~tructloll of fC' 
~lrictNlll\rormnt Ion on \\tQlll{r Ilncrgv Iwcdm'ived from title 42 ;aml proposal scctlon~COl1cornin"cOm~u!l!caa' 
1i011 or rlns'lili~d infm'maHon by public s~rvants. registl'llUOll of foreign agcllt~, wm'(.imo consol'S\up, nl1 
nvoidh\g milltnry s~rvlee arise from tlU(l.50 nnd tts nppendi);, '1'ho O!l(lIuiz"Uou of those sections Inlo oua 
,colwsl",r unit I~, In Itselfn major accomplIsllmont oft\)e two proposed bills, 

Ii 18 U.S.C. §23S1 (1070): ., . I 
\\,ho~\"er, owinu; l\l1c~ll\\tc<l to tho United Statcs.lo.vles Wllr against them or adheres to their enelll el, 

gil'lnt! tJwm aid and co)nfortwithin the UnitedStatos ol'clscwherc, IgguU~l'o[trcuson ••.• 
'.rhcstfltute,omlts reference to the two-witness rule of tllo Constitution. 

~o 1] .S, Const. alt.1U, § 3. "". I ! J 
'I S. 1. § 2-liBl. 'I'he orrcnso I~ gradod as n class A Colony but, as undN' ~xiSll11g statute, n PN'S011 CllllV C~, 

of !r<'Mou mav receive tho denUt sentonco. '1:"(' rolbV!l1Jt:SOlttOl1oit1\!: llfOV!sions for S. 1 nrQ. found hi !§ 1 "lUI 
to 1-11~3 (!mTlrl~onmont). §§ 1-4Cl,1-4GZ (Il!tos), o.nd §~ l~tEl, 1-4E2 (sollLOI)CO of clf!o\h). 

2J S. 1400. § HOHn) (2). Violation or this su1)Jnctlon is pO\ln1!7.~d as ~ olass D [cla11l'; violnMon of th~ subset' 
ti011 drnling with "ndhorinR to the onmny" Is ponnll1.~d us a rlass A. rolon, Thllrclevunt sonl"nctn~p~O\)'I$!OM 
fot'::;. 1400 ,1ro {ouml in §§ 230Hll (hnpl'lsonment), §§ 2201-01 (finos), and §§ 2101-0~ (doo\h SCf\t"nce ' 

79.97 

Htl\>ing becngiv(>Ii that powex, "Congl'e~$ could hardly be dcni( cit.hl' l'i!i;ht to $pt 
different gradfs of punishment and, necosHarily, to spf>cify tho val'ieti(:s llf tl'cmlOlJ­
nble conduct to wbich the respective penalties should apply." 23 

Enther than risk a constilutional ch:1l1onge to a redel]llitiou of tr<!n~.on, tum'\'('r, 
tho draft('rs of H. 1 created It separate offense nnd called it "militm'v uctivit v 
against the United ctates." 24 In ~ivll1g another. na~lle to cun~~lCt, \)'likh llliglit 
be tcrmed treason only by stretchmg the ConstItutwn's defimtlOll, the lll'llftel's 
l\1'oided one constitutional hurdlo. N evertheleHs, in its 11~(' of the langU~lge "facili­
tutes military twti\,ity of thc enemy," the propasedscctioll.may ('nc(,untfl' tirst 
amendment ob::;tncles since the word "fncilittLtcs" can be COHl:ltl'll('d to COY!)l' 
advocatory conduct.~5 For example, one who had advocated imml'diate with­
drawal of ull Am€ricnJl troops from Vietnam, with th()requi~jte intent of pre\'('ntillg 
a United States \'ictor~', could be prosecuted u.ldrr i::'-. 1 if it wt're tihOWIl that the 
enemy was encouraged in his military activity by Huch di~R(,llt in thi~ conutl'y.26 
If this flection is to be adopted, therefore, it. flho\lld be cleRl' that the t('~'lll "f(~cilitR­
tionfl does not include such speech. 

AdvQcacy and incilement 
'fhe proposals ali>o raise COll::ititlltional qU('"UOllS dealing with Itd\,(jra('~' uf 

arlllcd illi:lUnecthlTl,21 Current law in thi~ area, the ~lllith Act,28 i;; "llb"t!tntiall~' 
~nrricd forward in the pro\'il:li<)ll~ of both S. 1 20 ond B. 1400.30 The l!r"'lp,,~('d ;;('c­
tiOllR, "'hile ~ill1plifying the lUllg\wge uf the f::mith Act, l'<'iain its ('ht1l'lIt:al !,rllhihi­
lion:'> ngain::;t ct.'ttttin types of t.dyuctwy and ,hen'hy relain its fir"t uIHt'ndlllt'llt. 
problems as well, 

The CUl'~'(\nt constitutional gtll.Udu. I'd for,pro~criptiOll of some [\)1'11\;; (.r ad\'{lUl('Y 
II'IlS provided by the Supreme COllrt in Brando~I)lIro v. Oldo,31 TIw "immiuellt 
InwJe8~ (\Ction" test established by tllt~t ptr curiam opinion })urports tu l't'ih'mte 1\, 
previously determined prhlCiple: 32 < 

The cOllstitutional guarantee::; of frpo ~sp('ech and free j)l'e~,; do not pPl'mit It 

Stnte to forbid or protlcribe adyocacy of tlw u>;e of force or of law violmioll excPjlt 
where s~lch advot'IW,Y is directed to inciting 01' producing imminent 1nwles~ netioll 
nnd is likcly to incitc or producQ stich action. 

Undcr prcst'nt law, therefon', ndyocacy of armed insurrection CUll lIr pro"crilH'd 
only if two clement.,> nre found: first, that the advocate directed hi., "!lcech to 
inciting or producing imminent 1awle~K actiun; and second, that hb "ph'ell \\'~IS 
likely to do so, 

According to the Bmndonbul'O dech;ion, the constitutinnnlity of tIl£' Smith Act 
1I'3ss\lstaincd in Dennis v. U1tilcd Stales 33 on the theory that the Act emhociip" the 

I3ITUrst, 1'Tfa8~n ill lice C:lll1ed Statc8, 58 IIAItV. L. REI'. 3!l5, 41U (lnH). 
11 S •. I, §2-5B2: 
(01 OffeIlM.-A 11('1'5011 is gullly ofmilltol'l' nNivlly against the Unitl'd Slal~s if, witlt lnt(·nt to oill t"o 

!n!Il1Y Ot to l)l~vent or obstl'Uct a victory or the United States. he.parllclpates 111 or !\\>'i:ll\i\"S lllilit\\l'y 
acllvlt}' of Llw enemy. 

(b) Allinnntive D,,[,'nse,-H Is an ntr.tmntiw d..rellSc that the defendant aetec! as n mem\1.,r orthe nrmed 
1 SltvicC$ of tho onomy In accordanco wilh ille laws ofWOI' . 
. :. Il COmussloN ltEI'ORT at 231. 
" tl State oftl!~ American ('it'il JAberties enlon, in IImrlll9$ Bff'Jrr the RltbcOlllln. on Crlmi"'lll.~lf.,a1/fll'rQ-
~ C!dllTII oflhe C"mm. Off tl.,' Judiciary, U2d Cong., 15\ Sess., Ilt. 111 lItll;j3 (W71l11ll1rclnaftcr dh'r1 U~ S/atw/(lit 

oIAC/.v]. 
I' According 10 S, 1, a prrFonls gulUy orth<, oitrllsr alarmed in'>lu1'rc\lon if (1) wllh iutwt t." liwrlhrow 

l
SUPPIIlTlt. or chang<' the fonn oithe govl'rmnent of tho t: nited t:tntl'3 oro! it stutn. hn: (I) ellg"g,·, ill;lll OlllW<i 

i
lisurrc.cUOll.Ol· (Ii) directs, leads, olgnn11.C5, or pro,ides a substantial POl'tiOlt of the rCSOtltcl'~ ot (\11 Ul'llll'(\ 
IIsurrection which Invoives 50 0/' more llccomplicr:,. 
S.l, § 2-5B3. S. 14no would Hnd ono guUly of Ilrllll'U hlslllwctlon II lw H!'Ilr.O~CS in r.'·J11ml l'l'twJli',ll Of' 

iSnmrrcct!Oll ugainsl tile 'Lnltcd Slntc,; with intent to oppose the execution olllllY law ofthfr t:l1ih'd Stl>lcS." 
! .1400 §ll02. ! ij 18 U.S.(\ §23S5 (W70): \\'hOcvcl'lmow!tt\lly 01' wilfully ndvol'utcs, Uhl'ls, ndv!:~e$, or tl'~d1P~ tlw d11ty, 
',·II'heeessi\y. dr$irnIJilily, or propriety of overthrowing 01' dcgtl'oying the gOWl'lUllent of the rllilcd Slutes Qt. 

:i 9 gOV('rnmont of any Stutc, 'l'cnitorj", DI~trict, 01' l'o~s~Jsion th~rrof, or th~ t;ovcmnH'/it of (IllY political 
~ I1)bdhision therein, by forco or violence, or by tho U$Sos~))utlon of lin}' oflkrr o[ any snell )1,u'I'I'tnlll\'lIt: M 
.'! I\hoover, wilh intcnt to cause the oVCi'lhrow ordoslructlon of nny such gOVCt'lluwnt, pl'lllt~, ]Jubllghcg, l'dits, 
1 IssueS', circulates, sell~, dlstl'1lh\lCS, or llublirly tlispl"ys ulIywt'ittNI or Pl'ltMd nmltcl' ad\'ottltlllg,lIdvlslnr~, 1 Ortcnching the duty, !wces~l(y, lh'slrallil!t~·, Ot' Pl'Olll'il'ty OruvCl'tllrowiug or destroying all,·SQ'iCl'ltlllcllt in 
J cel States by fOICO Ot' violcncl'. or ottempts to do 50 .••• 
jo }2-5113(n) (2) ~ l\\lilh illtcn! lo Indl)CI' 01' otllN'wlso calise othN'l'el1'ollS \0 NlgU\,:C h\ tlt'll1NllnsU!'rcc-
1 I eh Js. In fnct, In violntloll Of llurngruph (1). lie: (i) advocates ttl(, dcsimbility 01' UC<'l",lty of nnltt'fl 
~ nsud'TCCtlon under Cll'Cllm,ltlIlCl'S in which thbre Is sub!'tnntia! Illtelihood his nuvoeacy wllllnu)\ineutly 
'i pro uce In Juct, a violatio\l o('lll:wagraph (1). • • • , 'f 0, §1103(o): A llursold~guilty. of an OfiCllSO.if, with jnt~nt to hling abont ihn overtlllo\\, 01' Mstrnc~ 
" overnment oi\he t7111\e~\ Stnt~~, I\~·any stnH' 01' 10cnl gov~rtlmellt, MSlwccli\y us ~ilCllmstntl(·l'~ 
1 I : (1) Incites othors to Cllgogo·in CQuclllct.whicb then Ot' lit some future tlmo would fudlitnto tllo 
:[> O~t~~~~w or dcstruction by forco of that govcl1ullont .... 

.. "...... ~ !d: Om7:44 
(1009). 

. a , .404 (1951). 
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i\l)t)ve l1rinciple and had been ,applied only in acc?rd,ance wi~h it.3~ Presumably, 
then the simplification of the Smith Act, as found m S. 1. aJ?-d m S. 1409, w.ould be 
construed to embody the same principle. Before a presumptIOn of constitutIOnality 
is accepted, however, the language of each pr~p.ose~ sectIOn should be analyzildin 
tl'rms of the language of the Brandenburg dCClslOn Itself. , 

The provision in 8. 1 seeks expliCitly to m~?t the Bra~~denburg test by ~equiring . 
two elements to constitute an o~ense: fir~t, ,lntent to mdlf,ce or oth.erw.lsc ~nuso 
.other persons to engage in armed msurrectlOn, al:1d second, suhs~antlallt~ehh~,od 
[that the} advocacy will imminently produce, m fact, [armed msurrectlOnj. U 
The latter clement of the subsection ~asi1y ~ee~s the second BI:ande~burg pre. 
requiRite of likely incitement or produ~tlO~ of Immment lawless actlOl:1' 1ho f~r~cl 
.element, however, might prove constitutIOnally fatal to th~ subsectIOn. Whiloll.! 
11~e of the term "intent" wou1d appear to carry out the memung of the Bro.ntir.llllUIO 
lhrnse "directed to," the crucial term "imminent" iR not inclnrled. . 

1 S. 14.00 requires "intent to bring about the ovc~t~;~w or destrnct~on~f .th~ 
government ... as spee.dily as ch:cu.mstances perl!ut: 6 In the DennIS opmlOn, 
the Supreme Cou.rt susta.med convlCtlOns u~~~ra Similar ,~harge. T~e Cou~t c?n: 
strncd "aR speedily asmrcumstances permit. to" mean th~t the. ICvolutlOlllsts 
w()uld strike when they thought the time was ppe. 37 Wh?ll Viewed m tcrms of the 
Brandenburg test, however, snch a constructIOn ~uff~rs from the sa~e.f!aw found 
in the intent requirement of S .. 1: thc bwless aC~lOn mtende? to be mCI~ed ~r pro· 
duced need not be imminent. S. 1400 also omits the reqUIrement of Immmence 
from the second element of the offense: inciting others "to engage in the co~duc\ 
which thcn or at some fulure lime would facilitate the ovcrthro,~ or ~cstructlOn of 
th!tt O"overnment" 38 Because it lacks the rcquiremcnt of "lmmment lawlell 
actio;" in both el~ments of the offense, ~he l?l'ovi.sion in S. 1400, more clearly than 
its counterpart in S. 1, appears to be 111 VIOlatIOn of the test of Brandenburg v, 

Oh~~he sections of S. 130 and S. 1400 40 which deal with conspira?y to. advocate 
or incite armed insurrection raise furt1;er f.irst. amendment ques!lOns 1Il regard 
to the freedom of association. Though dl~ermg 111 sc~pe, both. s~ctlOns" a~e d~rivcd 
from the membership clause of the Smlth Act, whICh prohibits org~l1lznllon (of 

or membership with knowledge of the purp0se in "any society, group, or ass~mbly 
of persons who teach advocate or encourage the overthrow or destruch~n (I 
[thc] government." H S. 1 prohibits an. individ~al from organizin~ ,It conSplrnC! 'j 
which engages in advocacy of armed msurrectlOu, or, us an actl\;e member.d , 
such conspiracy, facilitati!ll? SUC? n~voc!lcy.42 S .. 1.400 goe.s f~lrther to proscnbe I 
or rnnizing, leading, recrmtmg, Jommg, or r~m.nmll1g un act.lve m~ll:b0r o!, ~ , 
or~[lnization which hus us a purpose tho 1l1Cltement of armed msnr~cchon~ 

8ince the Ruprcme Court in Scales v. United Slalcs,H upheld the Smith Acts 
mcmbership "cltmse, it could be argued that both woposllis woul.d ,likcwioe.~ 
found to meet tho current eo?stitutional stnndar~i. rhe Scales OplllWl\ rellU1~ 
that one's membership be nctlve rather thnn nOlllmal and that. one hold gpeClfi: 
individual intent to contribute to the s~ccess of ~xpl'cssl! llleg1\1 purposcs~ 
To violate S. 1, an individual must orglUllze or be an a.chve member of Sli . 
conspiracy;" he must also have "in~ent. to ind~lce or othe:wJ~e. eauso ot~\cr pcr~~ 
to cngage in armed insurrection." 10 violate 1:3. 1400, an mmYldualmust orgnm1" 

, 
".' ,. 

1 
1 
'1 

" , 
f 

31395 U.S. t\t4A7 n.2. '1 
S5 S. 1. § 2-5B3(ll}(2). ~ 
S6 S. 1400. § 1103(a) (1). ~ 
373011 U.S. at 510. .~ 
~i S.1100, § 1l0lt.!O){1) (emphasis added). ;j 
39 S.l, § 2-&B3(',) (2) (Ii) , ~ 
40 S. HOD, §U03(a)(2). '1 
4118 U.S.C. § 2385 (1070): bl f '1 0 ~~ j Whoevor organizes or helps or attempts to organize any socioty, group, or assem yo ye{sons.\lI\)to(OI:i! :' 

advocate or encourage the overthrow or l1estruction of any snch government by Iorce or V 0 lenc~h or ~~ ~ 
or is a mombcr of, or aalllates with, any such society, group, or assembly of persons, know ng e P ~. 
thl'rcof-.... 'J 

.. S. 1, § 2-5133(a) (2): d I tl hi I Is InM '5 [Wllth intent to Induce or otherwise cause other persons to engage In arme nsurrcc on wei , ~ ~ .~ 
in violation to paragraph (I), he: .•. (U) organizes t\ consplrnoy which ongages In such advocacy" 1 
tilt acUvo member of such conspiracy, Iac!lltates such ad vocncy. .~ 

~S'e~!g~ I~ l1~~~~r an offonso if, with intent to bring about tho overthrow' or destruction 01 thet~r.:: I 
menf of the lJnlted Stntos, or any state or local govornment, as speedily as circmllstanccs lifr~l;n ~hl:1 I 
(2) organlzos, leads, recruits members for, joins, or romolns an activo membor of, un orga za , 
has as a purpose tho Incltemeut described In subsection (a)(I). 

H 367 U.S. 203 (1061). . 
45 Jd. at 227-28. ~ 
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lead, recruit., jOin, 0: rcmain "an acth:e member of an orgllIlization which has 
!IS It l?urpose the 1l1C1tement [?f urmed llls:lrrection];" he must also have "intent 
to b\'Jllg about the ov.crthro\\ or destructIOn of thc goyel'l1mcnt ..• tts speedilv 
dS circumstances permit." • 

On tl.lCir. face, both. proposals would probu.bly meet the standard:; of Scales. 
Tn ul?phcatlOn, howeve:, ~ot.h proposals could be used in ways that unjustifiably 
l'C:ltrict freedom of asSOC!atlOn. For exumple, the possibility exists under S. '! 
thll~ onc could be held hable, long after his .0\\,11 illegal intent had dis~ipated 
for Jllcgl:l.advo?!w i. by m~mbers. of nn orgulllzation that he once helped form: 
If orgamz111g . IV!;-II Illegal l!ltent IS to be proscribed, the propo~Hl Rhould make 
clellr t~f\t co)n?lden.cc of ~ntent and the ultimnte illegal acLion (advocacy of 
IIrmed ll1surrectlOn) IS reqlllred. Under S. 1400, one might be convicted for being 
II member of an or{?anization that holds incitement (113 a purpose though no act 
i5 ever un.der~aken m furtherance of that purpose. The Smith Act requires that 
tne orgt\UlzntlOll teach, advocate, .or encourage the overtlu'ow or destruction of 
tho government. In the cnse which accompanied the Scale,~ opinion Nolo!' 
United Sl~les, the S.upren~e Court insi~ted on specific proof of pl'es~nt illegai 
ndVocltcy 111 connectIOn With that reqUlrement. 4G It is doubtful ther('foro that 
thl} Cour~, would l\,pprove SUCJ1. 1; .bla~antly restrictive l>pplication of H. '1<.\:00, 

The oXl:;tencc. of such I~OS~lb.lhhes m the proposed conspiracy sections can 
servo only to dUlcou!age mdrvlduals from forming political organizations for 
foal' of later prose cut lOll ~or the acts, speech, and purposes of other:>. One COlll­
mentator has eoncluded from l\ study of recent conspiracy cases thnt the con­
spirllcy charge served" no essential func~ion in protecting public security that 
cou!d ~ot equally be .served by indivi1lunl pro~ecution for the forbidden advocacy 
or lI1Cltemcnt after 1 t has occurl·ed.":7 If thiS be $0, then the pos:;ible chilling 
~\Ycct of. tho ]~rop()s:lls o~ freedom of association fur outweighs any government 
mterest III llajjlOnal security. 

Constitutional problems concerning advocacy und incitement also appear in [1, 

r,roposed S. 1400 SUbsection on obstructing military recruitment or induction 
rhat.suhscction proscribes "incittingl others to engage in t:onduct whieh in fact' 
~onstltlltes m.l ofrcns~ ~lI1der section 1115 (Evading Military or Substit~te Scrv: 
ICC),." 18 ScctlO.n 1110 mclucles four types of evasion of military or substitute 
~ervlC~: (1) fatlu~'e, neglect, 01' refusal to register fol', rcport for, or submit to 
mductlOn; (2) fmlure, .neglec~, or refusal to report for civilian servicc or enter 
upon, perform,. or satl~factorilY .complete such. seryice; (3) failure, negieet, 01' 
rer~~nl to re!)Ol,t for or t? submit ~o the. exalUl!lqtlOll i or (,1). false ::lwcaring or 
ll!a~~ng a fn~~e sta~em~nt lU connection With aVOldmg or delaymg the military or 
C1I'IluIU servlce obltgatlOn of ol1e:lclf or another.4G Incitement to any olle of thc:sc 
lonr types of conduct would be subjec to penalty under l:!. 1400. 
. A s~qtute 60 sjm~lar in PUl'I~ose to, the provision in S. 1400 deuling with obstruct­
Ing uultttwy rCCl'mtment or mduetlon. 61 was recentl~ declared uncon"litutiollallv 
overboard in Cniled States v. Baranski.52 The statute in proscl'ibincr the u~e of an,­
means whatsoever to accomplish the hindranee of the Selective B~~rviec system 53 
was found to include within its proscription expressivc conduct protected by tl~e 
first alUcnclmel1 t: 5! 

For example! a speaker or wI:iter mie;ht declare in strong and per~uasi\'e terms 
that t~(). W111' III Southeast Asm was mtolemble and unconscionable and thl\t 
e\'ery CJtlzen should vocally protest the nation's participation. Irrespective of the 
correctl1ess of such n. ,'iew, its delivery in speech 01' writing might be accomplished 

11367 U.S. 290, 200-300 (1061). 
:: ~atthooBnson. 'i'he Rloht of Ae8oe/al/on, in THE RIGIITS OF AMERICANS ~31, 251 (N. Dorsen ed 1070 1071) 

Q. { ,§ 1116(\\): • , 
A peirson is guilty o[ all olTense If, with intent to hinder, Intorfero with, or obstlUct the recrll!tm~nt 

conser pUon, or Induction of a porsotllnto the armed forces of the United Sttlte~, lie: ... (3) incites 
~\lbnrslio ~ngngc In conduct which, In tnct, constitutes nn oITensn under sectlouI!15 (Evading l\lillt!lr~' or 

\I all st ute Service.). 
.1400, § n15. 

~50 U.S.C. § ,102(11) (Appendlx-Wnr and Nntional Defense 10iO): 
[Ojr nny pOI'Sonor persons who shailimowingly hinder or interfere or attempt to do so In any wny by 

Iporcc Qrv\olonco Dr otherWise, with the admlnlstrntlon 01 this tltlo ••• or tho l'llies or regu1ntlons niade 
I hursu~nt thereto .•• ,erp !ISIs added). 

IS. \0100, § 11J6, proscl'ibos two addltioll!il forms oIconduet· 
a (1) f;entlon or physlcnilnterforence or obstncle to recrltitm~nt, consrriptlon, or lndurtlon Into the 
grme( orees, and (2) use of force, throat! Intimidation, Of ttecQption against 11 publlo sefvant of nny 

l'4u~nr~nt ugoncy engngcd In such rocru tmcnt, cOll5criptlon, or Induction. 
\I Id • (1556 (7th Cll'. 1073). 
II lod' nt561. . nt 565. 

." 
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with such a convincing t;inc('rit~" thnt young :-,uqitor". 01' \end~rfl might fir; to 
Canada rnther than answering the call of t.hl'lt· Selective ~ervlce bO[\l'd~. Iwen 
t hough the words had thhl impnet, it would be difficult t~l 70nclnde that, the IWl1ce­
making 01' pamphleteering ",ns ot.her th!l:l\ protected actIvIty. YC't, the actor could 
he pro~ecuted for It violation of Section '102 (a) in thot he hlld nttempted to hindpl' 
or interfere wit,h the administration of the Selective S('rviee hr 111('an5 "othel'wi~c" 

genc~' affecting only the Rc,;C'rity of thc penalty.tII In nl'itlH'1' ('unent nor lll'opost'd 
, Inw, howe vcr, doc;,; th; legu;lutul'c define the terlll "war." The detertniuutinn of 

whether a war eXIsts IS !eft, ther~fol'e, to the courts which try individual cn"p" 
nrising l.ln~er those sectlOr;fl. In light of the contr()y('rsy gPl1rrated by tilt' un­
declared Vwtnamoo;c confhct, one would expect little uuifol'tllitl' in n'ltiollal 

, security easesdenling with thi" question. As 0, reo.lult the potentiui for ttl'\)itl'm:" than force or violencc. 1 
The prohibition of S. 1400 in this arel\, is much )110re cleal'ly defined than thut 

of the fltatute overturned in Baranski. The latt,er pl'?scl'i!JE'dyse of tInny \\'~~', hr 
force or violence 01' otherwlll('," to hinder the tiC'lecbve S{'l'vlce Rystem, whil" the 
former 11rohibited only inciting otherll to engnge in c?ndue.t )"hich sprcificnIJ), 
violates the previous section in the proposed code. O!l thiS ba';ls It could be argued 
that S. 1400 avoids the problem of overbreD;dt~.~5 It IS clear, neverthele~s, thnt tho 
conducb proscribed un.der t~l? proposlll-l1?-C1tmg ot~lers to engu?c 11\ conduct 
which COllS\'.itutes evadmg Imh~a1'y or substitute sel'\,lre-co\l~d eat'tly e!lCOmpfl4, 

the type of speeoh described !l1 the example from Ba/'a/l.~b. UnleRR It Nt" h~ 
demonstrated that such speech po~cs a mujor thl'pat to national security, thi~ 
subscction of S. 1400 should be eliminated. 
. Still a110ther significant first amendment qUC::ltion is l'nisrd by tho pl'opo,;cd 
code~ ill sub~ections dCllling with inciting I\, member of the armed .fol'ce~ to mntiny, 
insubordination or refusal to carry out a duty.M In vie\~' of theIr dependrncc ou 
the militarv's ~pplicution of the first amendment to It::; own member", tlle~c 
~ubsoctions' fitlY lead to re::.trietion of ftrst amendment rights <,>f c!vililm8. Mem· 
bel's of the armed forccs have not be:m granted the ~mnw con~tltutlOnal fl'e('dolU~ 
as civilians. 57 For example, in (\ ca.,~ invo~villg nn .off-duty l'eqc~vc otfi~('r who 
curried l1 sign deroglttorj' to the PreSIdent m a public de11lon".tratlOn agmnst the 
Vietnam war, tlw military court upheld the tht'~'e-yea.r .l'~ltlxllnum sontpllce for 
acts and :opeech thut would have becn protecte~ lfi. a CIVlllt:n eonte~t.58 LIad. tho 
soldier Rpecifical1y disobeyed the order of a SUllCl'IOl' III cn.rrymg the Slgl~, hc might '\ 
have bccn convicted for insubordination. t\,.''. well: And had. t.1~e soldlCr's hmo• j 
thetieal insubordination resulted from his l\st~U1ng to a cwilum ~p~~lwl' m!(c ~ 
that every citizou Rhould acti\.el~d· protef'ot .~gJ~mst the ,\;al', th'hl\,t elvl~Utl1l croUlld ~,' 
be convicted under both S. 1 aU un S. 1'10 .uu 'Ncn :l:O'lUllung t c proptLc yo t w 
court-mnl'tial in view of the distincti\'e conditions of militar.\' lifC,61 the Pl'o]lo,;cd ~ 
section:; would npply to anyone who ca:-tsod ot' ineite~ i~lSuho.l'~inatiO!l, thc.l'cby ~ 
imposing on civiliuns' fin;t nmendment nghts the restrIctive Imhtarjr VlCWpolllt.I.:! 
"Wartime" offenses ,i 

In the arca of sn.botage a different type of problem arises, o~e which involws 1 
the definition of the t,)l'm "war." Under current luw,63 til(' offense of sabotage ,i 

can occur only durhtb time of W!1;r or rtl:tionul el1;c\·geney. The l)rOpo~ed offen.-es .. ~ 
of 8abotugc 6l fillY occur at any tune, With the eXistence of Will' or no,tlOnal emer- ~ 

MTo \}n d~dnred unconst!tntlonaUy ov~rl1oarc1, 0. stutut~ must l~nd itself to 1\ substantial mmtbcro! 
hnnmnlsslblc nppllcntlons involving (It\t~rr~nce of coml11et protccto(\ hy the first nmendmcnti"UlI tb~rc 
mu't bo no vllllel ronstl'ucUQn which avoids IIt)rilll':emenE of first amendment inte,rests. Id. at 5,0, qllo/mQ 
Dellinger v United stntos, >172 F. '2d 3,1Q, 357 (7th Clr.l0(3). 

11 'I'ho'e sections 1\"0 S.l § 2-5B6(a)(3) and S.1400, § 1117. S. 1400 § ltF dNtl~!IS well with aldinltJl1\\(\?1 
or ,\c<orllon un 0111'1180 wrtlelt S. 1 treats soparately In § 2-5B10Cnl(2). ,rhe ploposed se<:tlons are dcrilcd 
from 18 IT .~.(!. §§ '23S7-SS, which deal with Impairing tho mornlQ ()[ tlw~ (\t'(llcd forces. 'l,he tw.~ prOtlOSllIS 

cllITr1' In thrlr trclltlllcnt of nttempt and Incltom~nt with l'r~nrd to the allove suhsectlon·. S. 1, § _··"B6In1l31 
1'NIlllrl's that In~n1)orllinnt\on, TIlutl!W, or re(lI~lll or duty hy n mcmlwr of tho IU'Tnrd fvrcr~ actuallY oCClir. 
'rlw ~nbsrctlon cllmlnates tho clll'J'ont sanctions against lUC'ro nttempt to canse such comlnct. S. HOO,QU 
th(\ a'ther hond maintains tho current clcment of InrlWMnt of members of the nrmeel forces to engfi~~ln 
mutln il1suborcl\natlon, ro[usal of duty, Ot' desOl·tlon. Section 1l17(!\) (2) pwscl'ibrs aldlnll, n!Jettln~. coun· 
sellng ~onl1nnndinf( Inclucllll( proemln!! or fMilIt:ntlngtlw commls;lOn or attempted 00n1ln18"ioll of mil tin)' 
'or [lN~crllon hy a n\cmlJcr or thn ,cmed'fonieq. 'fhcl'efore, Slleh cO)lduet by members of the armed rorC£! 
nerd not necessarily r.~CI1\" fot' § 1117 La bn violated, I i 

i7 See "meral'" I{.. Rivkin, a,I. RmUTs AND AllMV JUSTICE 00-1·15 (1070): noyC~, Freedom of spur I all 
tlJe JIllitclty lOGS tlTAlI L. REV. 240: Brown, Mllst tile Soldla Be It Slltllt Jlmlllet Of OILr Soclttl1r, ·J3 ~rl~ 
L. REY. 71 (t06!)): Kestel', Soldiers Wllo 1n8lL1I Ole Pmfdent; An ~r?Zeasli 1,001; ntArUc/c 88 oj,tlle Vnljor,m r.~ 
of JIi!itarli J1t8tlc~ SI1L\ll.V. l,. REV. 10U7 (IOOR): Sherman, 1 lie .Ui~tlar¥ Courls and ,~trJ'lCfm~n}, ~I 
Amrndmcnl 22 HAS'l'lliC1S hJ. 32.; (1971): WIllt, C071lmmiary;.ti Soldier., l<IrstAmmJ!1lltl1t .Rigllt$ • . It f ; 
of Pormally'Orallt/nQ and Practically 811pprm/ny 18 WAYNE 1.1. REV. 065 (1072), Note, rriQr romlu nl 
in. ti,e .Hllltary,73 Cor;ml, L. REY. 1089 (1973): 'Eiotc, Dissenting Smice1l1tl~ alit/ the Fir.,t .ti1llClldrfl(U/,i>S 
GEO. Tt .. T.;;a.1 (1070). erR '20 (10"") aa tTnlto<l StMos Y. Howe, 17 U.S.C.:\I.A. 165, 37 .~'. ." 01 • 

61 S. 1, § 2-lifl6(n)(3). 
60 S. 1400, § 1117(11)(1). • "0 
II Su United Stntc, v. Pri~gt·, 21 U.S.C.~LA, 5M • .til C.M.R. 338, 314 (lO,.). 
'I Statement orACfLTTnt 1457. 
6318 U .S.O. H 2103-54 (1070). 
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'It i} 61 S. 1 § 2-5fl·\ nnd S. HOO, § un. t llltillY 

In ncl<iltlol1 to Int~ntlonnl snbotnge, S. 1400 contains n ~ect\on which mok~s it nn oITonse to 11llpn r nt .hl~h 
~ftcct\YOnll$' through gros<ly llellligent conduct. A party Ylolotes this section when he cOlllmits an nct 1~1!'\n :/.1 
woulci constltnto n violation of thc snbstantlv() sabotoge provision nnd wl1M thnt nct Is prefonuc (U! . 
reckll'ss (Usn.gard of tho fact thllt his couduct might impulr, Interfero with, or ohstruct tho nbl~!~y§oll1~ n 
United States or nn associate nutlon to propare for or engage itt wur or uefeuse activities," S. 14uv, ..!, I 

it 

or discrimil1?-tory ~entencing is r(~adilr apparent. 6U ' . 
In prOvj~l~g a rel~t~d otIC'l18C of il.npl~irme~t of mi1itnr~' effccti\'ell('';~ by fnl~!' 

st:ttcment,6 S. 1400 IllJccts the conRhtutl()nnlls~uo of free ~pL'ech into the mnttpl' 
of defining wnr.68 As under exi,;ting law,nu S. 1400 j" limitrd to statemC'nt~ COIll­
l\\Uniclttcd in timc of'wnr with .intent to impair ll1i1itarr operation". WhC'l'(\ the 
prc~ent class of fulsc Htatemellt~ 1" llndefinrcl, howev('r, S. 1'100 cOlllpriSC.'l 1<(lC'ci\ipcl 
5\lbjects-losseR, plnns, operatlOn~, conduct of the· militury forcc,1 civiliun or 
militltry catastrophe-or 'any other matter of fnct whiCh, j'f brlipv(!d would 1)(' 
likely to affect tho strategy or tactics of til(' military forel's of t.he United Htlltt'''; 
or likely to creat!? genoral punic or serious disruption." 70 

Th{) power to proscribe certain typc" of sp('ech j,,, greatt'l' during wnrtimCl 
bccnuBe "war opens dangers that do not oxist fit othp)' tilllO;.!." it Bueh ]l0wpr 
luwing encompa,',sed the geuC'l'n.l provisions of the existing (Jfrpn~('> of fltl~!' ,;ttltp­
lllcnt, it would undoubtedly justifj~ the restrictions on frco ~p('('ch nttl'ncliu/i: the 
enforccment of the S. 1400 offense .. Given thost· l'('strictionil, however, it is all 
tbo more important that the term "war" be defined. A Ipgi~lative definition of 
the torm would help provide uniformity of opinion in cas('s ari!ling undel' nU 
Fcctions of t~e code ,,:hich rC'for to wo,1',72 those whit'h proYide offenscs contingPllt 
up,0n the 0:,1:5teneO ?t wn!' an,d those which i~lcr(lase IWl\l\ltic~ for orrel\~('s COU\­
nutted durmg wartIme. In Vlew of the re!'ltl'lctions on free speech impoiied by 
several of these scctions, the nanow definition of wnr- that which is dee!twpci b," 
Congress in aecordancc with artiole I} § 8, of the Constitution-is l'e.comnwlldc(l 
for purposes of tho code. 

II S.l, § 2-5B4 grndes sabota!1~ as [\ rlass A fe10ny II commltlec1in tltl1r of Will' and If It "jeo:Jtll'lli7.es lile or 
success of It CO~lbnt operation: n class 13 felony If committed in tlnw of war: anel 3 class (' f,'lom-1I not 
rommlttccl in hmo of wat·. S. 1<100, § 1111 !!mllcs as a rlass A f~lony \ln oIT~t1se eommitt..)d in tillll'"O( wur 
nnl! "causing dmnllgc to or Impolrment of llmujor weapons Systl'm 01' a means Of defense warning or 1',,­
tnllntlol1 ngilinst I(lrge s(,ule attuck:" a elos~ B folony II cOl1ll1lltt~d In liml' of II'm' in any othpr rns,· 01' If com­
mitted during a nntlonul delense mnerl(ency: a closs d f~lOll~' 111 any oth~I' (·US~. TllP clcvollon of rl\n'ing 
Injury to "sudden stri1re" systems to tlw highest ordor of sabotage oITl'llSC moets the realities of modern 
defense conditions in which attacks Oil these systems may occur before a national NnN'geney is dN·lorN1 
ornstntoof war exists. See 1 NATIONAl. ('OM~I1SSI0N ON THE RErORlI O~'l!'EDERAJ, CmmNAL LAWS, "'Ol\l{· 
INO PAPERS 443 (10;0). [her~lnoftcr cited as WORlmm l' APEIlSl. 

II Both the New York City Bur A~soclatlon lind t1w ;\('1. U havc nl;11I'(\ ('ongross to de(\ne the term 
"war" for purposes of the 11011' foeloml eliminal eoelc. ,<;ee 8tatrmmt of Nrw York Olty Bar AssQciation In 
IImrhlg8, 8lL1JrCt note 17, pt. HInt 3513: !\l\(Hi(a(ement of.·lOLU at U52 .. i3 ' '7 S. HOO, § 1114(a): • • 

Ofl'enso.-A Person Is guilty of an oITcnse if, III ilmoofwar and w1th intent to oid tho ~n~IUy. or to illl[lair 
Interlerowith, or ohstruct the nhillty of the UnHnd Stnt~sto ongngoin wal" or t\ef('\lso a~Uvlti~s, hI) knowingly 
C(Jmmllnieatos a statplIlcllt, which in fnct Is fulse, coneornhtg: (I) losses, pluns, operations, or cunul1l't oC 
thomilltnry forces oftll0 U ulted Stutes. or those of un associate nation or oltho enomy; (2) clyilian 01' mllitm'l' 
C~11lS1 u'ophe: or (3) any oth~r matter oUnet which, If bolloveel, would he likely to nITect the slrnh'gy 01' toctlcs 
0, I to milltal'Y forces of the United States or likelY to create gonCl'll11l1111ic 01' serions disruption 

11,18 U.S.C. § 2388 (a) (11)70): • 
. Whoever, when thtl United Stutes Is at wnr, wilfully mal'es 01' ronVl'YS falso reports or fnlse statcments 

'tIlth i\\tent to Int~l'ferc with tho operation or success of tho mllltnry or naynl forces of tho United States or 
o promote the surress of Its ~nomles ..•. 
IIIS.l also proscribes certain types of speech ('l1r111g wartime: S. 1, § 2-5BG (Obstructing i.\Jllilnry $cl'\'!ce) 

all! S, 1, § 2-5B9 \\,loln11011 of Wnrllmtl Cl\usorsblp\. ' .°
1 
S. 1400, § lIB. Tho refl'rulleo tn "other muttor Qeraet" implies that the specified subJlwls nrc themselVl's 

II)ll tel'S of fnct, !IS [lisllngulshed from statomcnts oC polilicol opinion. &e 1 WOltlm;a PAPERS, supra nolo 
6.\, Ilt ,US-50. lC sl1ch a construction be accurato, t1ie special dangers inherent inlll'Ohlhltlng stllMlll'HtS of 
rplnion, partiaulru:Jy politlenl opinion, would bo recognized uml aVOided. 'rJw dung!'rs Inherent ill prohlbit­
n~ Speech whlcb dO!lls with goneral 11\\\tlers of !not, how~ver, waultl stlll he present. 

1 r do llot donbt for a mOlnent that by tho SIlJ1W reasoning thnt would justifY punishing persunslon to 
murder, thll United Stales const!tuUol1nlly may punish spe~ch thut produced 'or Is intendod to prodllclI 
n clear and ImmInent dangel' that It wllltirlng allout rOlthwlth certain suhstantlv!) evils that tim Ul\lt~1l 
S;atos eonstltntiouilnymay seok to prov~nt. Tile powN' undotlbtot1ly Is gl'clltcr ill iimo of war than hi tlmo 
0, Penco hecause Wilt OPN1S dangers that do not oxist at alhCl' tim('S. 
A~rnn\S v. United Slall's, 250 U.S. 610, 627-28 (lUlO) (Opinion of Holmcs. J., dlssellUng). 

, Throughout the froposed chapters ollnntlonnl security, tho Off<'llSeS unci grn£1ing nro hosl\ll upon wnr­
\lma'll~ncctlme find Il1tt.rmedlato [l1stlnctloll~. SpeolficaUy, S. 1 offenses of militarY activity agaiost tlIt) 
~nllcc1 States, obstructiOll ot military servlct', (tnd vloiation 0(WUl'thll0 !'el1sorhshil) i>xist oilly c1Ul'lug limo 
th~varl; the S. HOO oIT~n~ll of impairing mUitnry o(fec!lyellllSS by folso stalemont Is I kowisa do pendent upon 
I ox stoneo of wnr. In addition to the sabotago soctions desclibcd abovl" 8. 1 h(l5 created two- und three­
~tOI grlllClinl': for its offenses of espionage und misnso of nnHonnl def~nse informatiollj sitnHurly, thl)l,1gh Its 
I ~gor es ,lifter, S. 1400 offenses of Illlpalrlng m\U\nry nITectlvelwSS, inrllillg or aWing lttutlny, !ttsub"l'cl!nt\­

\\o,.n, or dosertlon, c>Spiol1ngo, and discloslllll notiollaf dllfenso infoI'Utl\l(oll nro gl'llde<1 (In various hivels J)O-
cell wartlmu unci peacetime. . 
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Reslricleel information 
'fhe final major constitutional issue rnised by the national security scctions 

of the proposed codes concerns dtsseminn,tion of rcstrictcd information. 'fhis note 
concentrates upon one crucial difference between S. 1 and S. 1400 in this ureu' 
the Ct\tegoriz(\,tion of iuformt1tion which may not bc conveyed. Both llroposnl~ 
differ significnntly from current espionage 1(\,,,,; 73 however, where S. 1 woul'] 
11n1'1'OW it.'i scope, S. 1400 would broaden it. S. 1 hu..'$ \'eplttced all reference to 
"classified" jnform!~tion with its own definitiol1s of the typcs of informntion 
which mtty not be misused.H S. HOO, on the other hl1nd, maint(1.ins the current 
distinction between "nation(\,l defense information," for which a definition is 
pl'ovidcd,lb and "classified information," for which definition is left to tile pro· 
yi;;iol1s of other statutes, executive orderfi or rulel:! and regulations thereunder.71 

As under existing law, violations of S. 1400 may rest upon the fact thl1t tho in· 
formu,tion conveyed or obtained has been ma~'kcd or designated (lcll1Hsified in· 
formation" by pel':lons authorized to do so by statute or executive ordor.H S. 1400 
would, howevcr, broadcn the current offense both as to Ifleakcrs"-by including 
former officials and others entrustcd with clu..~sified materials, and us to recipi. 
ents-by covering disclosure to I1ny unauthorizcd person, not merely communists 
or foreign agents.78 Since S. 1400 precludes thc defen~e of iJnp~'oper clu..~sificntion.1I1 
it would be sufficient for conviction that the information has becn clallsificd. 1 

fo 

71 l'r~sm\t [etl~rnllllw trollts Ultll\wful disser.linatlon of confldon!l\)1 gov~rlUncnt docullIonts In sovernl 
disparate sections. In broad ouUino, rUl'rent lllw; .j 

1. Prohibits tho "comlllunication" of natlonul dcfenso Information to n personllot cnUtlNI to 1t,1! I 
U.S.C. §7U3 (197Q)' \ 

2. Prohibit. tho I'communlcut!on" or "publication" of tho dispOSition of tho nrmed forers h\ timeDI .',i,' 

WlW, 18 U.S.C. § 701 (b) (IU70); , 
3. l'rohlblts tho Iransfer or "iJUblicaHoll" of photos of defenso Installations. 18 U.S C. § 797 (IU70);nnd l 
.1. Prohibits the tfl\llsfcr or "publication" of cryptography 01' conunullicatioll of Intelligenco iOforma"" 

Uon.18 U$,O. § 798 (1970). 
Other J1Olit~d provisions nrc fOlln(lin other tltlos of tho Unitod Stntcs Cod~. See. e.Y. 50 U.S.C. § 7&1(b) 1 

(1070) (prohibits any olllcer or employee of tho UnHed stntes to communlento classiflod datn to n rcpn; 1 
sontatlvo of a (orelgn power or [\ member of any Communist organization). , '. 

IIfaril/Os, SlLpra no to 17, pt. V at 470-1 (citations In originlll), 
See "annullv NI'W Yl)l'k Times Co. v. Unilel\ S(llles,'103 U.S, at 730-30 (White, J .. concurring) and Eugsr 'I 

& Schmidt, Tile Esp/onage Statutes and Publication of Defense Information, 73 COLU~r. L. REV. 020. 0311-1((;6 '.;,: 
U0(3). 

n S. I, § 2-5Al(I0): .~ 
H[NJuUonal defenso Information" menns informlltiol1 r~gordlng! (l) tho nlililnl'y cnlluh!1ity of th, I 

Unltoll Statns or ()[ u nation nt war with 1\ lmtion with which lho Unitod Stlltes Is at wnr; (II) military :j 
or def~ns~ planning operntions o(tho United statesa' (iii) militarycommunlentlol\s, res~arch. ordovelep. i 
mont of the United States; (IV) restricted data as. eflned In section 2014, Titlo 42, United .HMos CoM; , 
(v) comnlunicntlons Informntlon; (vI) iu tlmo of war, any other 111(01'111\1\1011 whidllfl'ov~\\l~tl ~eu\d 114 1 
hm'mfni to national defcnso llnd which might ho llseful to the ~nel1lY; (vII) de(Nlso InlclliR~nco ofthe ,1 
Unltod States, Inolll'lIng Inforll1ntlon rolatlng to intcUigenco operations, activities, plans, estimot~, .1 

nnalyses. somcos, and methods. :~ 
S. 1. § 2-5B8(u): 1 OJT~mQ.-A Mrson Is guilty or nil oflol1so if In n lllanner harml\l\ 10 tlw safety of thll '(flitted Slatel:\ 

hOi (I) knowingly reveals l1ut!onal <lefotlso Information to 11 persoll who is not nuthorized to rerelveil; '11.. 

(2) Is 11 pnblle servant and with criminal negligence violates a known duly ns to cUslody. CUI'", ordlslll' 
sitlon of natlonnl security Informntlon, or n9 to l'eportltlg an unlluthorlzcd I'omoval, cloltvN'Y, loss. il~ 
slruction. or compromlso of sllch information; (3) knowingly having unuutl1ol'lzcd possess!on oC n doeu, 'I 
mont or thtng eontnlnlnf,llntional (l~lcns~ Informntlon, fnlls to doliver It 0\\ d~mtll\d to n FN1Nal P\tbU~ I 
st.rvant cntitled to rece va it; (4) knowingly conununlcntcs, l1S0S, or otherwise makes lwnilnblc to an :, 
unnlllhorl~Q<1 potBOil conumuticutlons informntiou; (5) knowingly lISC5 commullicnlions InforDlutlon: } 
Or (6) lmowingly cOlllmunicates nationnl defonslI!tl(ormntion to an agent or rrprcsenlatlve 01 a fordin ~ 
power or to nn omeer 01' member of an organization which is,ln fact, dcflnod In scction782(5), UUcoO, 'J 
Unlt.ed States Code. ), 

11 S, 10100, § 1120(g): :i 
"[llnfOlmnttoll rclatll\g to tho nalionnl defense" incluclcs Information, regardless of origin, rnlntlng ~ 

to; (I) tho military capllhl1lty of the United Slntes or o( an assoclato nation: (2) milltUl'Y 111t1nt\\n~ ~( .1:'.' 

oporations or til!) Unit.Nt States: (3) militm'y communications of t1w United Stutes; (4) military imt", 
lations of tho UnltCll Stntcs; (5) m!lltary wCllponry, WNlpons dQvcloum~t\t, or weapons re~enrch ofdtha' 
Un~ted stnte~; (6) rpst.ictccl data as defincclln section 11 of tho Atomln Encrgy Act orlUfi I, os ntn~1I e 
42 U.S.C. ~ 201011: (7) IntrlligClwe or tile Unit~d States, U1\d lilfonnation reintiml to Intelligence operil' '.l 
ions, nctivlties, Jlllln~, cstimates, llnnlyseq, sources, and mcthod~, or tho '(Tnltrd Stllto,: (8) eO\1lmu~; ,'.,·,':.i"'. 

cations Intclligeltc() Information or cryptographic In:ormntion lIS dcfinc.d In snbsectlon (d) or {eli {, , 
tho conduct of forolgn rclnt\an~ ([\'tooting the nattonal de[cnso; or (10) in time o[ war, nny other Jllutter 
involving tho security of tho Unitcd States which might be nse(ul to tho enomy. " 

71 S. HOO, ~ t126(b); ,1." 
U[Cjhlssiflod infol'lllattolt" monns any illformtltlon, rcgnnllcss af its orIgin, whldt Is m\\rkNI otddCsJ~' ':~." 

nated JlUrsulint to tho pI'ovisions of a stntutc or executive order, or 1\ regulation or rule thcreull ct,ll! 
information requIrIng a spcclllc degrcll of protection against unauthorized dlscloslll'o for reasons of liB' "'1 
tional security. . 

71 S. 1400, § 11\)!(n); j 
OJTensp.-i\. \1orson Is guilty of nn offense II, being or hnvlng he~n In nllthorlted 110ss~sslon or conlral :,' 

oC classillod InfOl'mnUon
l 

or haVing obtained such i1lforllllltion os (\ rcsult O( his bt·lng 01' 11IWlnglb~dnt: '~."~' 
f~dcr\\l nubile servant, Ie knowingly cOlnmunicntes such Informntion to 1\ person not nutbor Ie .;; 
rccelvoit. ' c! 

7! Hearinos,BILpra l1oto17, pt. V Ilt 4843. I 
11 S. 14~O, § 112,1(11); 1 

Dofense l'rcclllded.-It Is not 1\ defense to tl prosecution under this $cctlott that tho cla~sified inior· " 
mntion wns Improperly classifl~d at the time of it~ cinsslllcntlon or ut the timo of th~ otYonso. ~ 

J ; 
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The de~ree of d\scretion granted by S. 1400 to allow the cxccutive branch to 
withhold mformatlOn from the public has ominous first amendment ramifica­
tions. A fundamen~a~ ~uara~tee of the first amcndment is the public'll right to 
I~now about the actiVitieS ,of Its goverlllncnt j

80 In direct conflict with the public'H 
ngh~ to know, !lOwever, I~ ~hc Fovernm!'lnt S Med .for ~ecrecy in thosc areas ill­
volvl?g protcctlOn of. scnsltlve lllformu,t)Ol1 from disclosure to unfriendly statc;; 
securl~y me!lslll'es to msure tl1e flow of intelligence, and conduct of certain dip~ 
lomutI~ busmess. 8t An extemllye s)'stem of classification hu..q been set up by the 
exccu~lvc branoh to prevent disclosure of such state secrets.82 S. 1400 would 
snnc~lOn~hat sys~em by punishing unauthorized di~closure and obtnining of 
class1fie,d mformatlOn, whether or not that informatio?- was improperly classified. 
Thu,s. S. 1~00 could be used.to plug leaks of mformatlOl1 that hl1d been classified 
not 111 ~ho lllt.ere?t.of the natIOn ns. a whole, but to avoid injury or embarrassment 
to pnrtl.cul!!,~ md.lvlduals or groups m the government 
TI~c lUS.tlficl1tlOn for S. 1400 would be strong if tf1ere were no evidonce that the 

c1nssificatlOn system has been ~buse~, that rxecutlvo ordel's 83 have been strictly 
adh~red to, and that the classlficatIon of Top Secret has been reserved for ex­
cepbonal clrcll:11}stl1nc.es.8~ The. cal'le of the Pentagon Papers, however, casts doubt 
upon tho ~rI1dltlOnnl JustlficatlOll. The government's action to enjoin pnblictttiol\ 
of the mam~y Top Secret documonts was reviewed by nineteen federnl judges 
before re::clung the Supreme Court.8~ Though the government W!\S giv(,l1 every 
opportulllty to d~mo~stmto how t)le national security inter('st would be en­
dUl)gered by p\lbhcl~tlon. not one Judge wholly agreed with the government':-; 
clnun.6o Twelve of them were completely unprrsuaded that publication of thc 
documents 'wpuld ~r~wely prejudice national defense interests or result in ir­
reparable natlOna11l1JurYi the, other s~ven merely would have given tho govern­
Incnt another chnnce to make Its showmg on rcmand. In u, 1Mr curiam opinion the 
~upreme. Court held thu,t tl~e gover~ment had not met tho burdcn of sho{ying 
JI!s.tlficatlOn for such re.stmm.t.87 InJunctive relief against publication has tra­
ditionally been an u,l'ea III wluch the government'l:! burden of ptoof is extremely 
heavy.Ss. ~evcrthelessJ thc failure of thc govcrnment to persuade tho judges of 
th~ senSitive nu,tur? of ~he 'I'op Secret documents in question well illustrates thc 
pomt that the elnsslficatlOn system hili; exceeded its bounds. 

Regardless of whethe!' ttbu$e of the cltttl:,ification syst(ml hus been in sf.'lf-iutcreRt 
01' as a result of massive buremlCl'ncy,80 it is cleur that ex('('s15ive secrecy is n. 

III See .Meiklejohn, Tht First Amtndmwt /" atl Ab"o/utt, 1001 Sl'r. CT. REY. 2,15, 25550. According to 
M~!kl~john, thn !1rst amondmont forbids Congr~ss to ahridge tho freedom of a ~ltiwn'$ sV[l~ch press vence­
nblo assemlJly, or petition, when~ver thoso nctlvltlcs arc utUl?~d fOi thc Ro.vern\nll of the nu. Hon. Tlw scopo of 
the mncndment, therefore, includes; (n) undorstanding ISSll~S fuclng tho Illllion, (b) pl1Bsing Judgmont 011 
d~islons our agol1ts mnk{) upon thost) Issues, !llld (lll shnrlng it\ tlevlsinp; mothods by which t\l{)SI) deci,lons 
eRn ba made wlso and oltcctlve or, if ncod bo, sllpplemented by others which promise greuter wisdom and 
eUoclivellcss. 

ll11evcloJ)1nent8 inthe Law,3upra not(·O. at 1100-02. , 

h
I! lfor [\ detailed reviowof tho hist~IY o[ the classification system, see .<IcC!lrity Classificatloll a8 a Probltm Itl 

I e CongrmionulRo/e in Fore ian PollclI,in llearinys181.wra notl\ til pt.lUllt aOU3-a·!. 
Il For copies ofbus\c doctlJl1ont~ 01\ srcurlty clus~lt cntlons, sea [, • at 300<1-3144. 
It Sce Exrc. ~l'dcr 10,501,3 C.II.R. 292, 2l!3 (1071\, 50 U.il.C. § 401 (1970), ommdinu 3 C .F.R. 0,0 (10·10-53 

d
Clamp.). Tho Iop Socrot classlfttatlon Is to bo rosorvQ(1 [or (lefense Information of which tho 1111uuthorizc(\ 

sclesure; . 
coul~l result Itt exceptionally gravo damag~ to tho Nnllon such us l~adinp; to a definite brenk In dlplomntic 
relatIOns aflcctlng tho dofense of tho United States. fin armed att[\('I, ngninst the United States 01' Its al1les a war, Of the compromlso of mllltur:v or defense plllllS, ol'I,.lclllgence oporations or scientific or tochniel1i 

ld. ovclopmont vital to tllo nntlonlll do(onso. ' 

S
't'; United State~ v. Ne,vYork Timo Co •• 32S F. SllPP, 32,j (S.D.N. y,). 4H F.2d 541 (2d Clr. 10il): United 
ales v. Wushlngton Post Co., 4,10 F .2d 1322, ·140F.2d 1327 (D.C. Cir lOll) 
II StatEment ofJ10LUllt 1450. • • 
17 New York Times Co. v. United Stntc5,403 U.S. 71:\ (1071). 
:: Organization for a Bottcr Austin v, Keefe, ,102 U.S. 415 .uO (1071). 

thl 
Sec, Dccelopments In the Law, 8ILpra nota 0, nt llOfH201. In th~ Dopnrtmont Qf Defense alono (olle of 

rty·.our dopl\rLmcnts or ngol!cies wIth orlglnnl authority to classify), 
8030

I
flCiJ\IS hl~v~ '·'glna] authority to eiosslCy dOClllllonts Top Secret; 7,080 employeos havo original Secret 

class [yil\g at,.. Ity; lind 31,(H&hIlV<l Qriglnal Conf!dont!nl authority., •• A Depnrtmont o( Defenso 
oIDcllll eStimatod thnt Defonse J\lol!o holds ovor tWQnty ml1\lo1\ classlOotl documents. III ndditlon, tho 
Il
h
ll
1
mbcr of documents classified Top Secrot Ilnd Secret III the defouso industloy hIlS boon ).llneed at 'some-

u t ng like 100 million.' .u. (footnotes omitted). 

i 

I 

I 
1 
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pl'ohkm.oo The qn('stion l:C'nmins wll<'Ul<'l' ~mch a :;ystrm should ~l'I'\,l' as tit" IlU~is 
for lpgislution l't~~trietillg first ampndmen t rights of eitiz(>n.~ to \)(' infnt'mprl ahullt 
tilt' l\clivith~R of their gm'('rnnwnt. Given the fundllllH'ntnl illlportanC'c of tho,c 
l'ip;hts, and the aiJllscs of til<' clnssificntioTl s,rtltPlJl, IIll altc'1'IlHtivc which IH'oteets 
tho fnl'llWl' und avoids tlw itttt('l' ought to n'place the c!n:-\,;illcntion'l of H.HOQ 
On{' nltl'rnativl' would be pl'n\'i~ion for the drfen"e of imlll't1lH'r cln,Nificution. Th~ 
burden of proof, huwevt'l', would ft\ll upon the defendant, giving gl'Ntt ndvi\utn~N 
tn th0 prosecutiun and perhnp~ t'lltniling public disclo~ure of sen::;itive informnthm 
ns evidence in COlll't. R. 1 follo\ys a \It't.tPl' eoll1',;e in eliminating" rlu.-;sHiclltion" 
as a criterion of the otf('Il1lC und l'l'plncing it with ~l)(.'cificllll~" defiul'd cat(>g(}ri~s (If 
"nntionnl defcnse informati(ln" which m:1Y not be mi>'U"Nl, In. this way, l'i. 1 
nllom; sensitive inforlllation to be pl'otPct('d, ilut l'pfwws to give govprnlll~nt 
,,·ithholdillg of nonst'tl~itivt' information Uti' ~t\nctinn or Inw.Qt 

In dh,;cl\$sing tho constitutional i~~ut'" prespntC'd b~"lhe natiollnl :-\('cllrity ~pcti(1ns 
of the )JropoRt'd federal criminal codt',,) thh; note has ~otight hI (\clllllllstmtl' thnt 
~. 1 lind S. 1400 tend to fnvo!' I1lttiolla\l-lrwl'ity intere:-;ts O\'PI' frc{'clol11 of eX[lrr'~sion 
Ilnd n.~s(lciation. Although this jC'ncl('ney in varions "C'rtion,; may re~trict the 
eXel'Ciflt' of civil ltberties, lh(' propmmh; nrC' not IWCl'~Huri1y invalid, hC'Cllt\~e the 
dr>termil1ntion of llnconsUt;lltionnlity {'ntnih; "lL subtle nn:tl.v~i:1 that tnk!'~ illto 
necnttltt U v[lrit'ty of fnctorR, illt'hlding IL bulntlcinl~ of competing il1tC'ref\t~ un'! guul-, 
thORO of the Govol'nnH'nt mit! thoi-!t' of tho jndiyidunl." 92 :-;. 1 and ::1. 1400 hnre 
sllc('('l'ded for tho mORt part in J.lwt'ting Clll'f!'nt minimnl cllufltitutionnl ~tltlldHl'dl 
by which existing lLlWH hit Vl' 1)('L'1I llpl\pld. 'IVhether th'.·lJropc~ltls accul'ittl'ly rl'fiect 
the nl'cd;; of nntionul f\ecmity ill l'e~trieting fir.~t nnwndnlPnt fr('odo\1lR is, h')\\"f!VCr, 
1I11otluw question. 

lI,,, might be ('xp(>(>ted, the hill ('xpn'flsitlg more e0I1C(>1'11 for llllthmal f\,'curlty 
WtIl'! suhmitted to CongrllsR br nll Admini;;trntio\l Which h!l~ exp0riCttcl'd much 
difiltmlty in det\llng with tho~e Whll ubject to it<i nlttiollul !,pCUl'it.y poli(·il~<. The 
t4t'ctions in S. HOD cont'('rlling intl'ntiollnl nnd reckl(',,~ itnjlllirnlt'nt of rnHitmy 
ncti\'itil's, diHclosm'o of r,\tI;;sifH~d inforl1Ultioll, pnnllnllitnr,V nctivitie~,9! alld 
l'!'gh;tnttion of foreign ngN)t..:,04 hnVl' no rOllntN'pUl't ill ~, 1. On!.' might ('.lllclude 
i hnt. tho Senate Hubcommittct' dol'S not \)t'lipv(} t.hat the tbl'()l\(; to untiolUl.lsprurlty 
'po~ed hy posHihlc violation:! of !-Hlch scc-tiolls olltweightH thl' fl[)~~iblp l'c>ltril'tilln 011 
rivil mwrtlc~. Tbifl ('onclu:-;ioll is ~\lppol'tl'd h~" tho ('()n"(~t{'\\U~' 11':,:\ 1'('4tl'iCtl\'~ 
position takcn b~' the> clrnftl'l'" of N. ] in l'cp;al'd ta ndvilcnr)" (Ii' unhLwful tl('tion~. 
NeVC'l'thC'\ess, ndujJtiull of H. 1 u,; it ~ttUld,; would not llW(·t the ideal of the flr,t 
tt111C'udrncnt. 

00 frl. at 1201. 
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Formor Asslqtnnt Attol'noy G~n(ll'l\l Rrlmqulst, wllo 5~I'Vl'(1 !I'l'rhnlrmnn of 1\ eommlltl'll l\pp')!n\e\ll1Y 
Prrslclcnt NlxOit to rovltw: tht' (']nsgl'lrlllloll systom, Lold n IIou<o ~ur'l·ommit.toe that vlrfu~lIv Pl'erv 
nll'mbor of hh \\omnuttr,' b\,l\lcvrtl tlmt thore WtlS l\ tendency in tho (lovrrnmont to Oyol·clas~lfy. AliI] 
{Ol'lnOr Ambassador to tb Unl!(,d Nutionals Arthur Goldberg tos(!lIrd: 

I huv~ r~nd Md pr~p.jred countll'~S thilml1l1r1s of o1n~~tfIod t1oaunlen!~. Tn my o~parlonc~, 7:; Jl.>rC~II\ 
o{ thesn documents should nov~r htwo hoon ('las~tnorlln tho lIrst ]lh\e~; nnothor 15 perc~lIt 'IU(ek1y 
outUved thnnoo,l for srerecy; nnrl only nhout 10 Ilorcen(;gollulnclym'\ulrou l'ostrlotod neccssovcrROY 
slgnIncnnt p(lliod or 1.11\10. 

" Although tho hnslc nppl'oneh oC S.l uppenl's to henrccptnblo, the cnlcgol'les oC" tmtlcnnl de{onst' Inf1rnll' 
t !tlll" tlllI\: nrc set up In l!l'U of rollnncll 011 lh .. olnssincnt\Qll SYSIOlll mny cOlllnln serious inndOlIUl\eil'~ In them· 
selves. 'rwo commontntors hnvo n'nl'hod t1w conclusion tlmt nelthN' pl'Oposnl Is adoquuto: 

No l~glslnilon el\ll be adequnle unless it rcrogniz(!s thnt !It Iea.,t tilree pl'OblNIlS must bo treatpd IIuh!, 
)ICmlOntly: spl(18, goYol'lllllcnt (Im))\o:l'I'OS lind [·,-t'lIlp!o.I'l·r" and l1~wspapcl'snIld tho rest of llq.lloth Ih~ 
prosentesplonngostntutl'suntl th(, proposnlsofS.1 ntHl S, 1-10011\'0 rt\t~1!y(MI'CUVoln th~t thoyig,wrotha 
Ilecesslty ofsepumlo cOn~i[)N1\tlons pf tho dlsthwt interests in each o[ lhcsu contoxts. 

Etll{[\r & Schmidt, 81!1lra uoto i3. at 10$3-8,1. 
') United Sto.les v. lll\tut\skl, 4H! P.2ullt 560. 
n 'l'he pu\'n11l!1!lnl'y poHtlen1 ncllvltics scction of S. HOO, § IHH Ims 110 COlUllt·rpurt In ox!s(\ng In.w otlm thuI\ 

t Iw current rcglsll'tltlon requlremont for OI'gllnlzlltlollS ongaged In rlvii!I\n m!1!t!try octivlty, 18 l'.S.C. 
§ 2380 (1U70). Nor doPs it have n ~ounl~rn!lrt In S. 1, 'l'lw\'\l \\1'0, howuver, similar stc,tules itt oxlstoJl('~ lt1ll1nJlY 
cthl'l' countries. Sre 1 \I'(HtKIXG I'APEIIS, supra lIotn 65, at 437-30. Section 11tH npplles to paramilitary pc­
ttvlUas COluiuctod by all orgnlllznlioll or group of to)\ or mOl'O persons whIch hns nil n P\ll'POSc tho tllklngo¥H 
of, t'olttl'ol oC, or assumption or tho f\llICUOIl of. Ull ngellcy of th" J<oVOl'l\mCllt by loren ql'threut of for~e. PUla' 
m!!itary u~1iv1tics Inrludl' ucquisition, catching', Uso, or trulnillg In tho ml' orwenpol1~. 't'he oO'ome, therefore, 
subltcts otherwlso legal netlvlt:; to erlmll1111 ~\\nct!ons!{ conductod il1 association with n grQull which hasal~ 
ull1mvflll pUl'pose, l'cgun!!css or whothOl' tilat llurposo Is attomptod or nccomplliheu. 

Ot A. HOO, § 112i doscrlbes the olTollS(I or tailing to l'~glstCl' lIS rt !lorson tmillod In (lforolgilosplonngc 5y;;temP 
r<'tlulr('u \)y50 U.S.O. §§S51 nnd 85·1. S. 1>100. § U28 llunisllcsfu luro torcgistcrns, ol'actillll a.'.n. f"r~\~n tl\lCIIT 
os rcquirod hy tho Foreign Agents ltcRIstrnlion Act oC HI38, as nl11cndeJ, ~2 TT R (1 g6 fill ,/ "n (1~:'ll IIPl~ 
proposed sectlolls I'!lls~ thllllrohlcms or s~lr·hlcrlll1ln(\t!\lll. 
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To mare cl(!~d~ IIPPl'(J(lch thaL ideal, how('V('l', ~ev(,l':Il ehanges mi!Yitt be mude 
ill thl' llr(l})oscd lulls: 0 

, (1) "lith rep:n~;d ~(~ tl'('a~!ln~ t:illwl' jl~'o]lo~ul would be accrptllblt'. If the related 
S. 1 (ltfcn~e (,f Imlttnry tlCil\'Ity ugmnst the rnited StAtes" is to be ado llod 
h~,,:eVt'r, It :,.hould be mndc elt'ur thut tho word "facilitatc" docs not in61ud~ 
In\'wJ advocatory conduct. 

(2) As for ndvocner of armed in"Ul'l'C'clioll, ihe R. 1 jll'opmlltl i:-; much prl'fel'l'ec\. 
~t Hll(.l~ld lJe ndop~Nl, how(",c1', only nltl'r tho addition uf the word "imminent" 
!II ~ho mtent ~·(,()ll1rt'm~ut. Both prOp(l~~l]ll. c'(lnCprnillg comlpil'ncy to advocate U1' 
Inrllc mmrd m:\urrectlOn should he climll1att'd. 

(3) Tiw >'ubs('cti<l1;" dC:'lling \\'i~h iJ:citt'lllf'nt to ('\'n:<inn of military srl'vicc in 
S: 14-00, uno to mlltll1.",IIl~uhor~ll~a!J(ln, or l't'fu~al to carry (lut a duty in both 
Inlls, ought to be clll'c.fully ~Grutl1llz('d, Xi !Jwy canuot be nHrrowcd ttl exclude 
from c()\'('rt~g(: conduct ,~l1eh us Llmt d{'l:lCl'lbC'cl in ilw exampl('i; tll!.'ll tlll'V too 
shOUld hi' (>llmIlHtll'd. ' . , , 

(4) The term "Wtll''' :<hould he dcfinC'd for ]lUl'poses of the code as that which is 
d('c~ur~'d by C\l,ngret{1:l ~Jl accorda~lC(l with art·iele I. §H of thc Cr.nstitutiOll. ' 

~o1) The H('ct,151,n of H. ] 400 \\'lll~h ))t\.~es thc olfen:.;l' (Ill the fact th:tt informntion 
1 hus ~l('('n. clm;~lfied Hhoulcl 1)(' r:IUlllI~at('d or, at lea~t, thc dt'fenHo of imnr(ll)cr 

11 clnsslficllf.lOn Hhould be ull()\\'(~d. " 

I
; A ~tr(lllg ~n"e cnn h9 mudt· for the c(lntC'llitoIl thut these cll:l,nge~ would not 

! •• ; lc'ay~ ~h~ nntJ~J111l1 HPCl1l'lty llnpl'otrctt'd. l!owcvl'J', ill light of thl) re:stmint" imposed 
, 011 CIvil hb('l'(l('S by the pl'Ol)(~~ah; tiS th('y now :-;talld, the burd!.'ll ought t.o be placed 

all (he projlOIl!'lltl-l of till' hill" to show the ll(!ce~sit~" for tho moro questionlLblc 
n~pect;<. 

In anulyzing i \)1'(,C' recent ntlli~Hl!I~ H<'Ctlrity c\PCi;lious, Ollt' commentator hn" 
c(>nelllded ~ll:tt, tll(' .Burp;C'l' COlll't IS Illghl~r inf\urnced by t.he pl'l'sencc or absence 
(,f c.t1l1grr""I011al urtlOp Ill. mattl:rs of l1111ioIlnl ::;('curit~r.OJ A Himilal' oilsl'l'Yntinn on 
thQ ll11jlortnncc of ll'glslntlv(' nctlOn wa.'llllnde even twu decade,; e.wli!.'r by PYofc:> 'or 
\Vech~ler in It ::;~rmpOl'hl!ll on civillibt'rties;Vu ~ 

t'The ~C()P~ of, thnt jlldiCinll'P\icw [or the comp{·ting vahH's of individunl fl"'''­
dO~l .and H~JCH~llllt('rc"tsl !liar Ii.; \in~itecl by what is in effect a })re~ul1lptitu uf 
lalldIty, OJ a. (Ll'fcrencc to )('gll'lutIVC' Judgmcnt, at len;;[, where the legislation 0011-
dCll~ns ~pecific doctrine or ilpc~ificnl1): dCf!cribed ty\?CS of meeting~." ' 

'Ilia lInp(lrtnnce of the po!tc:,," cholCml reflected III the final code co,unot there­
for~, be uverr('mp~!ls!z~d, Whether the bulancr ii:l tipped in fttvor of the gOYt'l'll111Nlt 
or m favor of the Indlvldunl re~tsJ to a groat cxll'nl, in the hands of tho It'giHll1tut'e. 

Ural' LrwrSL.\'I'ION: A 'l'.\LI, 01·' TirO EltMl -

Thr ft:d~rtll. anti-l'iot statute 1 if; no stl'angrl' to C(llltr(lv('I'SY. Ennctc>d in l'('sPOI1SP 
to tilt' CIVil dl:::ol'd!.'l'~ of tht' lOGO'H,2 the In\\' hu" l'ul'\'ivcd H0vt'ml constitutiollal 
chnllengcs.3 The stntute received national attention whell some membors of the 

d
"phicngo Eight" were' conVicted ·l of violnting the statute ir; connection with the 
l,t~rlJ~mccs at t.he IDGS Democratic National ConvcntioI) in Chicu"o.3 It is of 

p~bl~~ mtol';t:>t, thcn. that jJroposnlt) for lL ne~lt feder~l. cl'iminl~l code, f;pollsorcd 
bJ ::lenutors l\Ie Clt:'llan Q Hud lIruslm,7 cont:un prOVISlOlIS which would roplacc 
the current hw ugahlst inciting to l'iot. 

j .J'r
l n~~\mr, The S'lpmnr Court's Rrcwl "Xuti'mnl $ccllrill," liccislO!l.I: II'ltich ill/cresl., Arc Bting 1'(0Iecl(l/' 

• £.)\.'i. L. REV. 1, 26-27 (lnw.· " 
i\\\~cn~1m" &'llIIp""imll- on Uilill.ibrrtru, U A.L. ~CIl. Rill'. 881, 88; (1:1<11). 
I ~S U.::>.C. § ::IOJ (IgG~). 
,,/e no to 8 ir.fra. 

flli~ntlO~l\1 Mo\,!Ilzattol\ ('?1I1111. t~ Elld UIl'War ill Viet Num y. Foarnl1, 41l :k'.2d lI3>! (7th Cll'. 1000) (iudc­
'I "; tdl~ss und vagueness); ('Ilitt'd :stutcs l·.lJotl'mnn, 334 .F.i:lup]l. 50l Cll.D.C, Wil) (freedom or nssmnhly, 

r~101110f tmvol, d~~ process of lU;Y u1\(l COnllllrl'CO POWel'); 11/ rr Shcnd, 302 l!'. 8U\)P, 5UO (N,J). On!. 1116[1), 
a'i ,B!lh llQIn. 417 F.2d 3S1lUth (II'. 1Uml), err!, dmler/, 30U U,S. 035 (lU70) (ovor lroadth 1\11t1 vl\~uNwssl. 
tllfih~ ,:onvlotlons wcr~ ro\'orsor1 all tho Ill'olllld of hnlJl'opcr !!OnlNUtOI' of tho f.rinl Judgo and prosecutol'lll 
Ir~l ti;rttl'S v. poll!l1gor'~22I''.2d3t() (7th Cit·. 1072, mi. denied, ·11Q ([.S, OiO (lU73). 

WI !Io,,,ork o{ noting In CHicago 1,'Ct tn2 policemen and lllUldroGS or demonstrators InJurad. 'rlll1l'o WN'(} 
'n!i:~~'I~ and dnplngO to POIiOA whlc]('s totnll"I.~15,1i5.36. ~rHE WAI.KElt HEI'ORT'l'O 'l'IlE NATIONAl, COli-
• IS i ~~NdT~Ill CA1!SES ,\)li) PlIEYENTION orVIOl.ENt:E, RIGHTS IN CONFI.1C'J', 351-51! (Ifius). 

/" ,.3 Cong .. 1st sps~, § 2-!lBl (lu73) IIweinaCler (·!trd as fl. IJ. 
Int~,:N~~' l~3d C(o,np;" l$tl!:!e~m. ~ IROI (Wi3llh~rclun{(Qr ciled as R. 11001. There nre (1150 Bnll-rlot proVisions 
nndll R ~Icc~n yilltl'O( uerd In the Hou,e oC Ropl'~solllnttvcs. If.lt. 6016, 03(1 ('ong.,lstScss. § 1801 (1073), 
\IO~\': c· 1001'7, 03d Con!!., 1st Sos •• * 1801 (H173) !ll'" Irlcnt.icnl illltlllgUO!l(\ 10 R. HOO and to tho 'l'llf: NA-

" O)IMISSlI)I ON ItEFORll 0,' l!'EDE1\'\I., CtmUN.\1, I,AWS, FIN,\l.ltEl'llllT § lS\}l(l\l71),rospectivcly. 
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The prel'ent and proposed laws arc the products of different social and po1iticul 
climates. The current statute beemne law at the height of the turbulent 1960's.' 
Hastily drafted for quick pnssage, the law was based on the premise that riots 
are caused by roving bands of agitators who escape across state lines before they 
can be apprehended by local authol'ities. 9 The current statute is thus aimed lit 
controlling this type of instigator. In contrast, S. 1 and S. 1400 were drafted in nn 
era of relative calm. Racial strife has markedly subsided in recent years nnd the 
conclusion of the American involvement in the Yietnam wal' has brought n com­
mensurate decrease in the anti-war protest activity that begll,n in the latter hnlf 
of the 1960's.IO Despite this change in climate, the proposals appear to adopt 
the samc posture towilid incitement to riot as the present law.1l 

The origin of the presl?nt law began with the introduction of n similar provisiol) 
in the House of Representatives in 1966 I~ amid charges thnt the Justice Depnrt­
ment was unwilling to prosecute alleged interstate agitators.13 The mC!lRUrc, 
passed overhwelmingly by the House, was defeated in the Senate. l4 '1'he bill which 
eventu(tlly became the present law was introduced in the House in early 1907.11 

The haste with which the bill was pushed through the House is demonstruted by 
the fact that no hearings on the measure were conduct,!d in the 90th Congl'ess,U 
The only hearings 011 the subject 'were held in connection with the 1960 bill, al)d 
tho~e.proceeding!llasted less than thr<:e hours.17 By.June 29, 1967, the HOlISC 
.Tudlclary Comnllttee had reported favorably on the blll.18 The report stated that 
"[tJhe Committee believes that the enactment of this legislation to deter and 
punish those who trnvel intetstn,te to incite such violences is salutary." 10 

On the House floor the bill was styled as a weapon against an alleged Communist­
inspired anarchy sweeping the c[)untry.20 Blame wus placed on interstate agitators, 
and n white backlash was predicted if the legislation fttiled to pass.21 Congressman 

'Though there wore only six riots in the United States In 1901, the number cllllllled to u dozen in 1963 
und to 151n 10(J.i. After 1003, more than hulf tho disturbances were meiaiin nature, inciuding tbe I'iots thnt 
struck 38 cities in 1966. Betwpel~ May 14, 1961, and JUl1eZ2, lUU7, approximat!lly 50 persons were klllcdand 
nbout ~,OOO injured in riots. There were 24 liots between Septrmbcl' 27, 1960, and Junu 22, 1967. Properly 
damage for the ycar 10(J.1 alone totaled between SO.5 and $8.5 million. 113 CONGo nEe. 1035'1-55 (1967). 

P See text accoJllpanying notes 20-24 illfra. On the Rouse floor Congressman Talcott stntod: 
Reports following each of the serious riots this summer have iJldicated conciusively tilllt profcssionnl 

n~itators, Ulmrcltists, hoodlums, ex-convicts, nnd their Ilk, Comented most o( the trouble ill Chicago, 
Cleveland, Omaha, New York, Ilnd elsewhere. 

112 CO:<'O. REO. 19060 (1906). 
10 nace-related civil disorders decreased from 724 in 1968 to !HO in 1971, and such disorders llceame pro· 

grQ.'>iiively less serious over thnt time period. In 1007 the Nationnl Guard wtl.q needed in12 per cent oflhe sum­
mer disorders, but by 1971 thnt por~entag(\ had dropped to 3. LEUIJERG CENTER FOR TIIE STUDY o~ VI~' 
},ENCE, BRANDEIS UNIYEllSITY, 'rUE LOXQ Ho'r SUlUIEI\? Ax ANALYSIS OF SUMMElt DlSOltD!lRS 1061-19,) 
at 4.12-13.15-16 (1072). 

Tho dcciJne In rncinl violence can perhaps be truced to n IWW attitll(le 011 the part of blacks. ForthemQst 
part, black neigbborhoods bore the brunt of the riotil1g Gnd, ill tho words of Uev. Ed Reddirk, II bl:1Ck 
lcad~r, "[tlheremuy have been all aW{lreMSS thut Yiolence Issel(-dcfeating, that youhnvo to work for political 
{lnd economic power." TIME, S~pt. 20, 1971, at 10. 

Another examplo of tho genernl decrease ill violence is eyldenced by tho results of a questionnaire sent 10 
M college presidents by U.S. NEWS & WORT,D RErOltT. Tho poli, which covcreti tho 1\371-1972 IwndcmlO 
year, revealod thnt violenco der-reased 01' disappeared at 77 per cent of the schools. Eighty pel' cent oC the 
presidents saili students were "less mdictl\" than in 1970 and most attributed this

l 
and the decrrase in vio· 

lence, to tho lessoning of the Vietnum invoivement. A Univcrsity of Kansas omciu obsorved th~t "ld1NIlOIl' 
strutlons hcre weTll orderly, with !(reater emphasis py student leaders on avoidance of phYS1Cal dnrnog~ 
01' dIsruption of normal activlti~s." ld. k 

A majority of the preslllrnts also reported that race relations on eumpus had improved, and R. n, ~[011 ,1 
oC predominately black Wilberforce Unlversity noted that students there no longer taik "lllack power, 
hut instead talk "brain power" U.S. NEWS & WORLD nErOltT, J1UtC 19,1972, at 28-33. 

11 For a comparison of S. I, S: 1400 und the present law, see text accompanying notes 34-61 illfra. 
l> If. It. B765, 89th Con!(., 2d Soss. (1966). 
13 112 Co:<'O. nEC 10965 (1000). Congressman WhiLten asserted: • 

'rhls provision Is a souml one. I hope the Senate will udopt it as separate legislui!on. lmder the 
a(lmlnlstration o( tbe present Attorney Generai, however, J doubt thnt much would b8 dono to e11COlt~ 
Its proviSions. 

Illil The nnti-riot provision, anllmendment to the Civil Rights Act of 1060. was passed, 389-25,ln the HouS<! 
ina yotesepnrate from that takell 011 the hill as II while. lIZ CONGo nEC.18737 (1966). In the Senote,. a motlOl~ 
(01' consilleration of H.n. 14765 was the object of extcl1ded debate, and tIlO bill WIIS sot aside aftel l\ dotul\l 
)notion flli1rd. 112 OONO. REO. 23042~13 (1966). 

1! II.R. 421, 90tl! Cong., 1st Sess. (1067). 
I. See 113 CONO. nEC. 10340 (1067). 
II rd. 
15 H.R. REP. No. 472, 90th Conl(., 1st Sess. (106i). d rl IIfl 
10 ,[d. at 3. Tho report also observes thllt 70 similar proposals were introdlleecl In the lIouse u nt tl a 

~rssioll of tbe 90th Oon~ress. Id. at 2. The three co!nmlttue member,;; wbo dlsscntud argued tIm 1 
federal government should not intervene in the area of not control. ld. at v. 

20 113 CONO. REC.103-17-48 (1967). Congressman Colmer declnred: . . ore 
[WJe are dealing bere with an organized conspiracy ••. tltnt ish~cked by, yes, the Communists \~hO sl 
working in this country and who have a bill stake involved here. rbey nre the peopio who bave tbemo 
to gain in this kind of nnnrchy and unlawfulness. 

Idil ald~~tl~035Hl1. For n disCllssion of tho politics oC inw and order, sell'!'. WHITE, THE MAKINO or Tilt 
PRESIDEN11068, at 188-223 (1069). 
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Sikes of Florida. in~ict1;ted the frame of mind of many legislators Wh011 Iw decl(1l'cd 
that (I[tjhose wbo mClde to violence should be puni~hcd whether or not freedom 
01 speech is impaired." 22 The bill wus passed by the Hou",e by (], vote of 3'lS to 7023 

In the Senate t.he bill was l'rfcrred to the Judiciarv Committee and Chairm;n 
Ellst.lnnd :t;oted tht\t speeding the mellsure through tile chu.mber W~lS an import;nt 
conSideratIOn: 24 

<tWo have logislati?u ~efore us Wllich ha::; been approved by the other bodv. 
\Ychn,:e a duty, p.nd It WIll b~ our purpose. to d~ul wit,h this lcg!slation as Hpeediiy 
~s POs8Ih.le. We shall try to bnng.toge~her.lll t~llS record, as rapidly n,; we can, the 
mformntlOn we need to act on tIllS leglslntlOn III tt responsible wny." 

The conseque.nces of moving too fast with the legislation did not go unnoticed 
bJ'some committee members, who obscrved that the provision had paH~ed the 
}'ouse ~t tl~e height of sl!mmer rioti,ryg.25 Senator I.Jong of :Missourl flwored unti­
not legIslatIOn, but cautIOned thnt we lllUilt not enact a meHsure today which 
will come back to haunt us In more normal times" 20 

9n the Sen!'te fioor the atmosphere of crisis and the desin' for immediate 
nellon were ~vldespread. It Wus urgued that freedom from rioting cOlll'ltitutrd It 

cher!shcd prlvil.cge,21 and Senato.~· ~'hUl;~nond of South Carolina, c()l1dcll1nit~g 
outSide agltatOls, declared that 110tlllg has created the ll10st sevpre domestic 
crisis in the United States since 1860."28 Drnfting of amendments on the Senate 
floor wap dis~rganizedr S?nator Javits of New York ca.ndidJr admitted jmn, 
before the votll1g that 'I st1l1 cannot say that I uncier:;tand the full thrllst of tho 
matter .... "30 Tllf! anti-riot provisionl an amendment to the Civil nights Bill 
of 1968, was passed by the i:lenate on March 11, 1968.31 The final product IS 
U.S.q. § 2101, refiects the haste by which it became law. A section dealing ~-ith 

, Qrg(1.111zed labor appeul's to be unnccesst1rj',32 and (\. provi~ion pertaining to admh;­
) lion of evidence is unclear.33 

H U3 CONG, nEe. 10351 (tOOi). Congressman Sikes also stated: 
Freooom oC speech Is n zenlOllSiy guarded right. But freetlom of speech must not 1)e allowed to Immunize 

irom pnnlsinnQnt II p~rSOll who inCites others to maim 01' kill or riot. J<'reedolll ofspecch docs not gunr­
nnlee the rigbt to croata disorder. 

/I, 
HId. at 19·133. 
IIIIlarlngs on II.R, 4£1 Beofrc tile Senate C01ltlll. on tile Judic/ary, !lath Cong., 1st Sess .• Ilt. 1 at 5 (1067) HId, at 13. ' _. 
II [d. Some Senators wero so anxions to get an nnti-I'iot lnw on tbe books that the pl'OvJsioll was tacked 

onto the 1068 Civii Rights :Bill and put to u voto before the fnJi Sennto before tlll' Judiciary Committeo 
1 badroported.1!4 COl'l'o. REe. 5200 (1968). Senator Thurmond, a stron~ supporter oCtlw Ir!rlzlntion. stnted on 
i Ihe Senato floor "that although this is not lust exactly what we want, It will give IlS n riot !Jill." [d. nt 5212. 
, Senator Scott responded: 

" I,': Whlio suppo~ting the obJectivo of the Thurmond amendment, I qUestion the wisdom of the Sennte 
on this sensitive mntter 11t this time without the benefit of the recommondations of the Commlttre on j the Judiciary. Rnshing too bastily, and perhaps with ill-considered judgment, to adopt this nU1~nd-

., men! now, wonld be unwise and premature. Our committee deserves un opportunlt~· to report 1\ mcaSlll'O 
J /' nfter dur and Ildequr.te doliberatlon and consideration. 
). '. at 5209. 
• ULoid. at 5200 (rcmark~ of Senator LausellO). Senator Thmmond hlld stated at the rommlllr~ hrnrings: 

oUng nud arson are not nwro property damage but they are the collapse of civll order '1'hr>' nrc the 
t collopso of Civilized society. '1'be police and the troops must be ullowed to use tho neccssal'y force to 
i. restoro order immediately. 
~ //!flrIIlUC3 on If.R. 41!J Brfore the Senate Comm. 011 the J1ldiciary, 00t11 Cong., 1st Sess., pt. 1, nt 19 (1008). 
;. . 14 ONO. REC. 5203 (1968). 

1
/ 11 [d. at 5212. 

MId. at 5214. 
1 n Id. at 5992. 
f 1118 U.S.C. § 2101 (1068) provide.s in pertinent Pllrt: 
;. I (0) Nothing containcd In this slletiOll shull be construed to muke iI. unlaw!ul for IIny [J('rson to lrnvel 
1 "b'lor use the facilities of, interstate or foreign eommerco for tho pm'poso of pursuing the kglUmato 
1" 0 cctlves of orgnnized lubor, through orderly and lawful menns. 
c seems there is no need for a specific exemption Cor organized labor. No grollp 01' organiznUon, lnbor or ! ~ ljl"orderJy and lawful means" would be In violation of the stntuto. 
, . • • § 2101 (1908) provides in pertinent part: 
i.. I (b) In any prosecution under this section, proof that a defendnnt engaged or attempted to engnge 
~ "one or morc of the overt acts described •.• and (I) has traveled in Interstate or foreign commerce, 1 or (2) has usc of or llSed any lacllity oC interstate or fOl'cign commerce ••• sitch travel ot' 1150 shall bo 
" n(\rnissnblo proof to estnblish that such defendant traveled In or Ilsed snch facility of inters(u(o or foreign 
1 Tb CornmQrcQ, 
.\ 0 prOvision appears to say tbat proof of travel or usa is admissable to prove travel or usc. 
~ 
t 
t 

j 
.~ 
! 
J 
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Thr present law rrql!jrr" two el(>mellt~ to incur a violntion.31 First, a person 
Ulu"t tmvd in, or u~e tIl(> faciHtir" of, intelstntc or foreign couunerco, with intent 
to perform any of the nets specified jn sections (A)-{D) of the stntute.3& S~cond 
the! person must commit, or attempt to commit, an overt act in furtherance 01 1 
t'ectionR (A)-(D), at the time of trllvcl or u!'e, or later.3u There is 110 rcquirement f 
that an actunl riot OCCUI'.37 i 

H. 1 follows the ]ll'('~('ut law by not requiring' un actual riot to incur.n violation ~ 
for it }1\mh;h('>, a jl!'l'son who incites or urg('s a riot "under circum::;tances in whieK :< 
th('l'e is snhstantial likrUhood hh; advocacy will innuillrntly produce a riot.1I1! j 
~. 1400 mnke's one who "incite's a riot" an oifpuder.30 From thi" language it is ! 
11l1cl!'nr wheUwr an nctunl riot lllUf;t rr:'lnlt to eOJ1~\lmmate the offenf'e. "Incite" ,\ 
can mean either to "urge on" or "to hring into bC'ing." 40 Thus, it could be argued u 
thut if n person strongly urgeR another 1'.0 riot he "incitrs" a riot. Under the { 
l'econd dcfinitio11, though, a per,;on would not violntc the "tatutc unless an ((ctual 
riot occurred. Other portions of the propo,,((1 Sl1gg('st that the latter interpre_ 
tation is the correct onr. The "tatute provide;; for QBC type of l)uniRlmwnt Iii[ 
the riot involves perRon;; in a fncility which is u~C'd for officinl detention." H Other 
t't'ctions Hpenk of "the riot" in delineating jurisdiction.42 , 

Though the H. 1 provision docs not, on its face, require intent to find a viola- 1 
tiOl1, it, is llC'verthelrf;S ~mlJject to the genom1l)l'()\'isioll in tho proposal stathlg ,I 
that culpability mtlHt bo proved in most cu..'H'S.43 Under S. I, culpa,bility includl'S ~ 
intpnt, knowledgr, recklC'sHness and criminal ncgligence.H It would therefore l\j) ~. 
llellr thnt at least, one of thC'se foul' mental stateR must he dC'moJ1strated to 11r()\'~ ~ 
up a violation. SimilaJ'ly, no particull1r mentnl state is explicitly requirE'd by S. ' 
HOO. IIowr\'t'f, a proviHion in S. 1400 st[1,tes that if no culpability l'cquiremcntis i 
('ontnined in 11 felollY or mifldrJ11('nnor f;tatute, it if; nevertheless rE'quirC'd as au ,j 
C'lrllwnt of the offpn~r, and '''I'.y be f;atisfil'd by proving intent, knowl('dgc or :1 
l'prlde~sBrss.45 TllUH, both \lllJS will r('quire a Rhowi11g of 1'0011e mann('l' of intent, .i 
whilr only S. 1400 may require proof of an actual riot oceurring bpfore a sub· :/ 
;;tantivc offcnse will be found. 1 

The >'0.verity of the ]luJli~h1l1ent imposed under the proposuJs is nn (')(cellent 'f 

haroJ11etor of the hm'"h lino adopted by the draft::;men. 46 The pl'l'sent law providl'S ! 
~118 U.R.C. ~ 2101 (1068) pl'ovid~s In p~l'tlnent part: :1 

(a) (I) Whoewr trnvpls In inter~tate 01' for~ign eommelw or lISPS any f!lcilit~' of interstate 01' fof1\gn :\ 
com1nPl'ce, includlll);, lnli not limited 1.0, ihQ lIlall, t~l~graph, telephone, rudio, or television, with ' 
1111001,- t 

(A) tn incite IHlot; 01' ' em to organize, proillote, encourage, Pfll'ticlpaie In, or carry 011 a riot; or 1 
e c) to commit any nct of Violence in fUl'theraneo of 11 riot; or I 
1 D) to aid or ahet I\1\y pCrsoll in incltin!l 01' pnrtkiput\ng In or currying on 0. riot or committing any 1" 

nrt of violencp in fllrthemnce o[ !triot; and who cith~r clurinl( the course of any sucll travel or lLleO! • 
thereafter performs 01' llitempt~ to perform any otllor ovcrt nct for I\ny purpose specified In Subfl~!1l' 
gl'nph (A), (D), (C), or (D) of this pnragraph- ~'l 

Rhall bo fined not morc tHan $10,000, or imprisoned not moro than nve ~'cars, or both. , 
~s Ttl. 
~G Tri. 'rhe fact 111(lt the rcquh'Nlintenl' and unlawful act need not eolncicltlis not a violation of clucproe1~ ~ 

a!\n\\·. tTnitcd Statc~ v. HofInmn, 334 F. Rupp. 50·1. .ioo (D. D.C. W71). In United Stlltes v. Dclllngcr,472 1 
F.2<1 3·10 (7th Clr. 1072), crrt. dmied, 410 U.S. 070 (1973), th~ r.OUlt lnt~rpretod thQ st.atuto tomcan tllllt(!)·· ~ 
(I) au the overt arts r~f~rrcd to, lind not ultimate ~oals. The court st(ltec1: • 

11 \VII could ])0 T1cl'st\\ulo<l that t\le owrt act "(or any purpose spociOecl in subparagraph [sic] (A), 1,' 
(R), ((1). ('I' (D) of this P(ll'flgl'o.ph" coulcl be a spr~rh \Vhloh wos only a stop toward on()oftho olom~"ll ~ 
of (A)-(D), t~\ctng thos~ mrl'c1y as gOals, wo woul(l be unnble to conclude thut the statuto rC~UIR" 'ij 
nn ndrqunte rclntion between speech and action. , 

4j'2 1".2<1 al: 362. ' 
,; For!\ vinw of j he llrr~~nt In\\' Man oUempt statutc, s~e N ATIONA T. CO~[mSsTON' ON' REFOn~[ or FEDE~\L 1 

C'Imn:"u, I,AWS. WOnJ;lNn P.lp~:ItS !Inn (1070). The consnltant studying lIw anli-I'iot provi<ion conclud,.: \~t 
The complotcd .ubstnntlve ofIen~e I. nt mo.t an attempt. lIforeover an aUempt to achiete tllal a(wnpl 

('On_mute" thr sallle ofIon.e, llunlslta1110 by tho same Sllllctlons . • • . ", 
3q R.I. § Z-OBI provides In pcrtlnont part: ·1 

(n) OFFEN~E.-'" n~"'\()n Is gullty of nn ofIanse \( ho: : 
(J) incites or urgO" nvo 0\' nloro persons to create 01' engnge ill (I riot und~r elrcumstaucos In Wilitl ' 

lito"" i< "llb~tnntlnlllke\!hoocl his advocar,y wllllmminontly produce a I'lot; 01' ~. 
"'\ !'Iv,," c"nl1lllll1,h, 11\~lrnrllon~. 01' <1irQctlons to nv~ or more pN'sons In fl1rtll~rnnco or 1\ dot. ,'1., 

3, R. 1.100. ~ 1001 rmwi(lc~ in 11'l'llnollt P,\l't: :.1. 
(n) OFFEN~B.- A norson Is gllllty o( Iltt ofIanse if: 11 
rn 11e loc!ie~ n riot; or 1 
("') during n tin!; he Ul'ges pnrttetpntion In, lends, or gives comm{lluls, inslructions, or dll'ccliolls in :!, 

In.·th"roner nf, th~ rint. . I~ 
10 I\' f'"q~E~'q 'rnmp NEW tNTERN .\'I'10N.I T. DICTION AIW 1142 (1961). .' 
il R. Imn. ~ l~01Ch)(1) (emplmsls n(ldcd). For the full text of this section, see nole 58 infra. ! 
II Ttf. § I~OJ(c)(2), (5). I 
IS R. 1. § 1-2A 1 orovl<lrq In porthwnt part: ( 

(h)' REQUlnF.~[ENTS OF OllT,l'.IllJJ.1TV.-"Exeept M oth~twls~ p\·ovtded. {l. pcr~fln does not rommltro, , 
ofTrn<o unlc~' h~ ncts culpably with respcot to each olrmmt of tho otTens!'. If tho statuto or sccIlon ; 
cl~l\nin~ lin offe11<0 cloes not nrrserih? ony eulpablllty with rcspprl; to some 01' all of tho clements oftlle ~ 
olTrn'r; (lulor,hliity Is nevertheless I'cQulrotl . . • • it 

H Tri • • 1-2"\H~)(1). 'I H R, 1400, § 301(n). Spr text nCC0l1111'mv\l11ll1Otl' &lln.(ra. « ., 
10 Sr, text ncrOIllPallvlng notes IH-OO ill/m (or tho writer's virws on tho vnlldity of continuing a harsh nn" ,',' 

riot policy in Uw new btlls. " 
, 

~ 
'~ 

~ 
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for 111l111ximum penalty of five years imprisonment 01' 11 Iill(' of $J 0,000, 01' hoth.n 
S. 1, UShlg a grading scheme, cn.tCgOri2CS inciting t() riot as !\. cll,\.~R C f(>lonv if 
fifty accomplices are involved and. as a claSH D felony in all other cas('s.4S 'l'he 
mllximum penalty for a class C fclony ill five years impl'il'onment 01' 11 $500 fill\' 
p~r day for three ycnrs, or both.4o A class D felony carries {\, IIll1xil11\lm pC'nalt~· of 
threc yeurs imprisonmcnt 01' a $500 fine pel' dl),Y for tlm'e ),l'U1'S, or \)oth,"O S. 1 
Ulakes inciting to riot 11 class A felony jf murder or Ltggl'U\'atl'cl kidnnpping j" 31;;0 
commjtted, and a class B felony if IDl1illlingl aggravatcd al't<on or nggravt\trd 
Ulftlicious mischief follow. 51 'rhe maximuJU penalty for (1 clu,,<;>< A fplouy j" ,20 yC'LtrH 
imprisonment or a $1,000 fine per day for three years, or both.52 A cla~s B fr1mw 
carries [£ maximum penalty of ten years jmprisol1lnent or a fine of $1,000 per 
dal' for three years, or both.53 

Violation, of the S. 1400 provision is a class D felony if the riot involves pl'l'i'ons 
in fin official detention facility, and a c1a~s g felony in all oth('r C'USPS.51 The 
maximum penalty for a class D fdony undel' S. 1400 is seven 3'<'!)1''' imprif'onm('nt 
or n. fine of $50,000, or both, while a clasK E felollY carrieI!' [1, maximuJU of tlu'ce 
yea\'s imprisonment or a $25,000 fine, or hoth.M In sum, thp prp:"rnt statute in 
mn.ny im;tanceR preFlcribes lollgC'l' imprisonment than do the ]ll'Opo~lll~, hut both 
S. 1 and B. 1400 impm:\o morC' sevl'fP prison terms ullclrr epl'hLin cil'cmu8tanc('s. 
j!lIximum nnt;'s undor the proposals exceed 1,11o,;c under thp pl'P",pnt "tatlltp. It 
appears, therefore, th{1t punh;hmC'nt is !Lt least us stringent und('l' S. 1 nnd 14. 1400 
ns uncleI' existing law. 

In considering jurisdiction, it mUf;t he noted that the current law bu:,('s fpd('ral 
jurisdiction exclu~i\'ely on the commprce po\\'er.56 S. 1 illvok(,fI. [rdpml jmisdirtion 
on the hu..'lis of the commerce power and on the f\pecial juril'dicti{Jn of the Unitt'd 
States.57 S. 1400 cmployes these two factors und also invoke:; pjurbdiction wl1('11 
persons in It federal detention f[1,ci1ity 1\re involved or t\ federal function is ob­
strunted,58 

"18 U.S,C. pl01(n) (l068). 
II S. 1, § 2-UDl provhlrs in pcrlln~nt pari: 

(b) GRADING.-Tho offJns~ defined In snbs~c(foll (n)(2) is a Class C t~lony !( the dot in\"olvcs 50 
accomplices. OthHwisp tho ofIense Is a Closs D Many. , 

The provision appears io he tho ylcUm 01 faulty drrSling. It would s~el11 to rcqulrr exnctly 50 nceomp1i('r~ 
for ImposillonoC a class Q Mony ponalty find wonld not ~xtend, for instancc, to cascs illYolyinf( 51 nCl·om]llic~s. 

\I S, 1, §§ l-4J31(b), 1-101. Sl!nple mathomatlcs reveals that the total moxltnUl11 fine WOllIn be $.';t,,5UO. 
This high flgure lIlay he deeeptlvl>, howcye\', because. under § 1~1Cl(c), flncs mrlNI ollt mllst he hasNI on 
ability to pa~'. Tithe violatOi' is a "dnngerous special ofIender" within the mennlng of § l-"JB~, ilH' muximum 
Imprisonment lalnerca.'cd to ten ye~rs. 
. ~ /d. i§ 1-4Bl(b), 1-4C1. If a "dungel'ous speclnl ofIcndcl''' is involved, tho maximum imprisonment Is 
SIXli"ar~, 

II Jd. § 2-9Bl(cl. Tho soctlon provides: 
(0) CmlPouND GRADIlW.-Tho otT~nso Is: 

(1) a Class A felony it nny orthll following ndditiono.l Off~I1SCS Is ~ommittt,d: lIlUl'der or ag~'i:n\'lltrd 
kidnapping; or , 

(2) a Cla.~s B fclony i! any ofth~ following ndditlonnl otTenses is committed: nmimin{l, ~ggrn\,lltt'd 
orson. or oggrnvalod mn1!cious mIschief. 

~ Jd. §§ 1-4Dl(b), 1-4Q1(0). Thc total moximum fine WQuld bo $1,005,000. See noto ,10 SIIJlra. Tllo lllu~imU1ll 
imllrlsonment rOt 1\ "clljngerou~ sperial o(l"encler" is 30 YNlrs, 

P /d. Tho total mm.imum 11no woule! bo $1,005,000. See noto ·10 SUIJra, Tho mnxinnull 11Ilprisonml'l1t is 
2Ilv~nrs for a "dunlletOUS special ofIendor." 

uS. 1100. § 1801 provides In perllnont part: 
(b) GnWlNG.-An ofIauso described In this s~ctlon Is: 

(1) n CI{lss D felony if tho riot Involves persons in n fOeleml facility mod for omaial UolNlliun; 
(2) a Class E folonl' in nny other coso. . 

1S!ri. §§ 2Z01(1IHhl, 2aol(h)(3)-(4). 
M18 U.S.C. § 210l(n) (1068). 
n S.l. 2-llBl provides in pertlnont part: 

i 
(el) .TUIII$DICTION.-,Fo(lerni jurisdiction edsts if the olTonso Is committed with the Jurisdlcllon c1~finct1 

n section 1-1A4(61) \~pccinl Jurlsc\ldion) 01' section 1-1A'1(12) (commoree JlU'isrlictlon). 
"Spe~lnl Jurisdiction," under § 1-1A4(&I), Includes th~ spcclal lIlorltlnlP, trr1'ltorial nnd !Iprospnce 
lurlsdl~tion of th~ Unitcd St[\t~s. "ConUllcreo jUl'isdleHon," un\le1' § l-1A4(12\, Includes !Iro\l~l'ty 
nloved in,lnterstate or foreign commcr('c, movement of pel·sons.in lnlcrstal~ 01' tor~lgll "olTlmerer rlm'ln" 
commission of nn otTense 01' Imnledlaie filghf; thereafter, alid otTenses against or lnvohing facilities of 
interstate or forcil(n COmmerce. . 

II S. 1400, § 180~ proyldes In per!jnent port; 
«(C) J1JllI8Dlc·noN.-Th~ro Is frrlenillnrlsdlctlon over an offenso dpscrlh<,cl in this sec(ton if: (ll tho ofINlse is committed, withIn the special Jurisdiction of the llnlt<,d StatcSj 
2 tho riot involves persons In a fodornl focillty used for officia1 detonlion; 

I (3 the United Statas mnl) or (I facility of Interstato or [orelgn commMeO Is uSNl In the course 01 tile 
p nunlng, promotion, management, exccutlon. consnmmatlon, or cOlwl'nlmcllt of the. offense; 

(4) lIlovoIllentol a person acl'OSS 0. 5tl\t(\ 01' UnUml Stl\tcs boundnrY' oCNtr~ In t\w course of th!) lllllnnlng, 
pr(orr.otlon, man!ll!cment, ~~~cnilon, consnmmation, 01' cone~nl1l1ent of th/; ofiense; or 
II 5) tho riot obstmets a (pderal govel'lllllPnt function. 
Special Jurisdiction" I~ cleflnr(lln ~ 203 to include the special tCflitmial, maritime and nlr~ro.ft lurtR­

diction of tile Unlt~d Statl's. Dpfinltion of "c01l1mel'C~ Jurl~dletlon" Is ttlVl'n tn § 1~0J(c)(3H4J. S.HOO 
°Dmlts thn word "r~c1~1'!\I" fl'om tho cl~scriptlon oC omclal d~tN1t1on facllilll's whrn dlstlnl(ulshlng clngq 
, Blind E felonies In § 180I(b). Tt Is hnpller], theil, that th~ statute coverSI'lots occurring In state tl('li'nlion 
,ae ItleslfJurlsc\!ctlon Is lluSrd on § 1801(c)(1), (3). (·1) or (5). 
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Finally, provisions defining a t'riot" nrc found under the present law, and in 
S. 1 and S. 1400.59 The present law requires three or more persons to constitute 
a riot, while the proposals require five or more. 50 All three make reference to a 
disturbance involving violence and to a relationship between violence and potential 
damage to person or property.al . 

In discussing constitutional issues raised by the proposals, one should note that 
the present law has withstood seveml constitutional attacks, the most serious of 
which dealt with the freedom of speech.5z Although never considered by the 
Supreme Court, the law's constitutionality was upheld in one decision in which 
the Seventh Circuit acknowledged that tithe case is close." 01 One member of the 
three-judge panel found the statute unconstitutional on its face. O! 

In the area of free speech, the critical qUEstion concerns the degree of attenua· 
tion required to treat speech as action, thereby removing the behavior from the 
protective mantle of the first amendment. It has been said that incitement (0 
violence is excluded from first amendment protection,65 yet it is often difficult to 
discern the point at which speech becomes incitement.66 In Brandenb~trg v. OhiQ,!! 
the Supreme Court attempted such a determination. Brandenburg, a Kn mU.~ 
Klan leader, was convicted of violating the Ohio syndicalism statute for urging 
and threatening violence at a rally where arms were present. A unanimous Court, 
in a per curiam deciSion, declared the Ohio statute unconstitutional and held that 
advocacy cannot be:: proscribed "except where such advocacy is directed to inciting 
01' producing imminent lawlcss action and is likely to incite or produce such action." II 
In short, only speech "brigaded" with action is unprotected by the first 
.amendment.6o 

61 18 U.S.C. § 2102 (196S) provides in prrtinent part: 
(a) As used in this chapter, the terlll "riot" means a publio disturbance l!Woiv]ug (I) an nct or llCiscl 

violence by one or more porsons part of an assemblage of three or more persons, which act or nets shall 
constilute a clear (lnd present danger of, or shail result in, damage or Injury to the property of any olher 
person or to the person of any other individual 01' (2) a threat or threats of the commission of an Betcr 
acls of violcnce by one or more persons part of annssemblnge of three or morc persons having, indivJdu· 
nlly or coilcct.lvcly, the ability of Immediate execution of such thrent or threats, whcrr. the )l!'rforruallci 
of the threatened nct or aots of Violence would constitute a clear und present dangl'r of, or would result In 
damage or injury to tho property of any other person or to the person of BUY other iudividual. 

S. I, § 2-9A1 provides in perUnent part: 
(7) "riot" means a disturbance Involving an assemblage oC five or more persons whioh by tUJllulluollS 

nnd violent conduct creates Immediate danger of serious damage or Injury to property or persolls or 
substnntinlly obstructs law enforcement or other government Cunction •..• 

S., 1400, § 1805 provides: 
As used In seet:ons 1801 through 1801 "rIot" mcans n public disturbance involving an ass~mLlngeol 

fiv~ 01' mom persolls whIch, by vlol~nt and tUlllultuous conduct, creates a gruvo dangor or Injnry or 
dmnn~e. to persons or property. or obstructs a government fnnction. 

60 See noto 59 wpra. 'rhe Nntional CommIssion on Reform of Federal Criminal Laws recolllmended fhnt 
l)yo pm'sons be reqnired for a rIot, but n substuntlalmlnorltv recommended ten. Tho CommissIon, in setting 
tho miulmum, considored the number of persons that wodld crente serIous problems Cor police. NATiON.l1 
ComnsSION ON REFOm[ OF FEDERAl, CRIMINAl. LAWS, FINAl, REPORT § 8101, Comment (l971). 

01 Tho prescnt law employs the phrase "clenr and present dangor," whieh Is presnmably derived from 
Schenk v, United States, 249 U.S. ·17, 52 (1019) (Holmes J.). 

') Unltod States v. Dellinger, 472 F. 2d 3·10 (7th Clr. 1972), cert. de7lled, 410 U.S. 970 (1973) (crossingsfate 
lines wIth Intent to Incite riots at 1968 Democratic National Convontlon); NatIonal Moblllzntlon Corum. 10 
End the Wnr In VIet Nam v.}foran, 411 F. 2d 93,1 (7th Clr. 1069) (crossing state lInes with Intont to Inett') 
riots at 1068 Democratic Nutlonal Convention); United States v.lIolImnn, 334 F. Supp. 5().1 (D.D.C.19il 
(Cl'Osslng state lines with Intent to incite riots nt 1068 Democratic Nntional Convention): In re Shend, 3O'lF. 
Sllpp.560 (N.D. CnI.1969), a/T'dsub nOIll. 417 F. 2d 384 (9th Clr.1069), cert. denied, 399 U.S. 935 (1970) (refill' 
al to answcr grand jury qur,stlons conccl'lling interstate trnvel), See note 3 81lpm ror n llst of other ground! 
upon which the statute was challenged . 

.., United States v. Dellinger, 472 F. 2d 340 (7th Clr. 1972), cert. denied, 4io U.S. 070 (1973). Thocourl 
TOlled on tho definition of "to incite a riot" In IS U.S.O. § 2102(b) (1968) and found tlIe law did notlrnp:Jit 
'frrcdom oC speech. 

'rlmt section provides In pertincnt part: 
(11) As used in this chapter, the term "lo Incite a riot" • , • Includes, but is not limited to, urging or 

instignting other persons to rIot .••. 
The C0111't stnted: ~ 

It seems to ustlmt the threshold definition ot nil categories as ('urging" or "instigating" puts n sufficl!nl ,1 
gloss of propulsion on the expressIon described that it can be carved away C!'Om the romprebensivc pro­
tection of the first amendment's guarantee oC freedom oC speech. 

·172 F. 2d at 362. ,. 
"·172 F. 2cJ (It 409-16 (Pell, J., dissenting In part, concurrIng In pilrt).i 
" See Cantwell v. Connecticut, 310 U.S. 206, 30S (10·10) (dictum). ,J 
eo In Gitlow V. NowYork,268 U.S. 652, 673 (1025), JustIcellolmes dissented: I . ~I· 

Every Idea is anlneltemont. It olIers Itself for belief and llbelieved !tIs ncted on unlcss somr other bellI 
outweighs I t or some failure oC energy stifles tho movement at Its birth. 'I'he only dllIerence betwceu il~ I 
expression of nn opinion nnd an incitemcnt in the narrowcr senso Is the spenkor's enthusloslU (or , 
~~ I 

e' 395 U.S. 4-14 (1969). , i 
08 ltl. at 447 (pmphnsls ndded). f 
" 1//. at 456-57 (Douglns, J., cotlCUrrlng). ~ 

I 
'J 
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Thus, Brandenburg requires an analysis of two clements in each proposal-the 
relationship of speech and action, and intent. Under the speech-action test, S. 1 
is clearly constitutional. The "substantial likelihood',' language 7Q is very close to 
the language which Brandenburg approves-i.e., "likely to incite or produce" 
lawlessness. Under this provision mere advocacy would be permitted, but ad­
,"ocacy which would cause a riot~i.e., sp:eech "brigaded" with action-would not 
be allowed. The S. 1 section which prohibits giving commands, instructions or 
directipns in furtherance of a riot 75 appears to speak to action itself, and there­
fore is not subject to first amendment objections. 

The required relationship between proscribed speech and action could present 
p,r0blellls for the S. 1400 section which punishes one who "incites a riot." 72 If 
'incitement" were interpreted to require the presence of an actual riot,73 action 

would have occurred. Similarly, the ban on leading a riot and on giving com­
mands, instructions or directions in furtherance of a riot Hprohibits only actions, 
leaving freedom of speech objections without relevancy. If however, S. 1400 is 
interpreted as proscribing incitement of others to riot without requiring the pres­
~nce of an actual riot,15 the section suffers from arguable constitutional defects. 
'l'hough it may be maintained that any incitement to riot is outside the protective 
sphere of the first amendment, such a position can be counttred by claiming that 
cOllviction for incitement to riot under circumstances in which' a riot hu" not 
occurred would violate the Brandenbw'g speech-action requirement, 

In State V. Cappon,76 the defendant challenged the constitutionality of the New 
Jersey anti-riot statute, ,vhich provided in pertinent part: 77 • 

Anr p,erson who, in public or private, by speech, writing,'printing or otherwise 
.. , lllcltes: 

n. The unlawful burning or destruction of public or privt],te property; or 
'b. Assaults upon any of the armed forces of the United States, the nn,tional 

guard, or the police of this or any other ;;tate or of any municipality; or 
C. The killing or injuring of any class or body of persons, or of any individual­

Is guilty of a high misdemeanor. 
The New Jersey law is similar to the S. 1400 provision in that each makes 

nn offender any person who "incites" a riot. After quoting Brandenburg, the 
New Jersey court upheld the statute by stating: 78 

The State, without running afoul of the First Amendment, has the right to 
punish one whose advocacy is directed to inciting or producing imminent lawless 
nction and is likely to incite or produce such action. N.J.S.A. 2A:148-10 is directed 
at such persons. 

It appears that "incitcll1entJl statutes are limited to situations in which there 
exists a near-probability that an actual riot will result. The S. 1400 provision, 
in punishing one who "incites a riot," muy ,,,ell comply with the requirement 
that proscribed speech be closely related to action. 

The Brandenburg decision that a statute is conl:!titutional only if it deals with 
speech "directed to inciting or producing imminent lawless action" implies that. 
an clement of intent, or at least scienter, is necessary to avoid running afoul 
of the freedom of speech guarantce.79 The S. 1 ban on inciting riots does not 
explicitly require a particular mEntal state as an clement of the offense, but the 
section is subject to a general prerequisite that intent, knowledge, recklessness 
or criminal negligence must be found. so Apparently anyone of the foul' wonld 
suffice to constitute a violation of the provision; however, conviction of a person 
Who is merely reckless or cri1l1inally negligent in inciting others to riot would 
not. aPRear to be advocacy "directed to inciting or producing imminent lawless 
nctlon, ' as Brandenburg requires. S1 The provision may be saved by interpreting 

;1 S.l, § 2-1lB1(a~ (1). Sec text accompanying note 38 8!Lpra. 
lid, § 2-1lB1(a) 2). 

I, S. BOO, § 1801 u)(l). 
;' Sec text accompanying notes 30-12 wpm for a posslblo interpret(ltion. 
.' S. 1400, § 1801(a) (2). 

"1" Under such nn nrgtullont, II speaker advocating and lI1'glng violenoe In an empty nuditorl1l1u might be 
nciting" !\ riot. 
:: 1N18 N.J. Super. 9, 285 A.2d 287 (1071). 

.J. R})v. STAT. § 2A: 148-10 (1051). 
112S5 A.2d nt 203. From this quotation It conle! he argued thnt "incites" is lIl\1Itl'd to Inshlllces In which 1\ 

~~~nl.las Intent or knowledgo. However, the court dlscnsses only the speech·actlon relationship in the 

'l't O/' UnIted States v.Matthews, ,UO F.2cll177, 1100-92 (D.C. Clr. 1069) (Wright, J., dissenting). A COil. 
Silhl ant to The National Oomlnlsslon Oll Reform of Foderal Criminal Laws, citing Bramienburg, suggestNI 

e following provision: 
A person is guiltl' ofinciling to rIotif, with in/entlo caUBC, continue, or enlarge a riot, when a riot actually 

1 "Occurs, or undor circumstances presontlng Bnlmmodiate substantial likelihood thereo! .... 
_h,,·lTIONAL Oom-nsSION' ON' REFORlI or J!'EDER.lL OmlIlNAL L.lWS, WORKING PAPERS 1026 (1970) (em-
• asls added). 
~ See notes 43 and 418upra. 

305 U.S. at 447. 
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R. 1 n~ embodying a requirement of knowledge of impending violencc. A person 
iH pl'ohibited from inciting others to engagc in a riot "under circUffiRtnnrt'S in 
whif)h thete is substantial lik('lihood his adv()cacJ' will imminently producp n 
riot."~2 It could be ltrgued thnt if such circumstaJlc('s exh;trd, a person would 
have constructive knowledge of their existence.'s 

hI' ,('riollS rioting. Thi~ i~ nCtt to f<a~' that Hlilf laws might not drtpl' In\\'le~;<I1('!'R 
I in the future, 01' that a "ltUl'~ line" appl'oac~. iH nrcC'ssnrily undC'Hirahlc'. The 

pl'e~cnt ln.w, however, was drnft('ci under conditIOns not particularly conducive 
to mtional analysis, and pro\'i,.;ion;; in the samp lIlold should thrrefol'c. be /illS[H'ct. 

The thru~t of till' pre~<'I1t l~l\y hnf{ hud. t!1<' efrr?t.of locking into the propo~ed 
c()dc~ a. pollcy of heavy )llllllshment, ol'lglllHlIy 1l1ltwtcd b~' nn eHlotion-Hwept 

K. 1400's proposed statuto docs not ou its face require a mental state, hut S, 
] 4 00 provides ITenerully that "the culpability r('quirrm<ont is satisfied by (s­
tabliHhing that 'the pel:Ron ll(~ted eUhe!' inlenlfonally, knowingly 01' rcclc/eMly."q 
ThuR It person who recklessly incites a riot would lJe in violation of tht' Rt[\tute. 
This 'fails to comport with conHtitut.ionnl requiremrnts r<'gnrding mens rea, fiud 
there seems to be no intl'rprettttion which would save ~. 1400. 

Another constitntiOl1!ll consideration-the vuguencsil doctrine-ig al~o rCll'YUnt 
to this discussion of the proposals. A siatute offends dne l?roCess if i~ is ~o \,ugl\e 
that au average person would be unRU!'C of what constitutes a vlOlatlOIl."\ S. 
1400 invokes fedPral jurisdiction if "the riot ob~tructs a fedl'ral gowrll1l10nt 
fUl1ction."so S. 1400 does not define "feclernl govc·rnml"nt function" and it ~r~Il1S 
probable that all averagc PCl'R?U would b? uncle!lr as to the meaning o!, this 
phrnse. Would, for cxampl<', rIOt('rs blockmg a ('It~' street, thereby d('I~~lIlg a 
postman ou his mail routr bc obstructing It federal gO\'('rnment functIOn? A 
grt~ater degree of specilicity'may, therefore, bc required in ddineating the ,cope 
of federal jurisdiction. 

Furthermore, S. 1 employ::> thr language "~l1h~tantiall~' O])f'tl'l1('tS law t'nfol'ce­
lllent or oth!'l' gov('rnment function. J"7 L'sc of thc word "8ubstanti~lly)) and the 
refprPllce to law enforcemcnt (18 an rxumple of gOY('rmllC nt functIOn probably 
pxcludc far-fet.clwd fnct sitllations, 8uch as tlw,lllaillllan e:mmplt' above, fl'ol11 
the ptll'\'iew of the s\;t\tute, S. 1 appcars to be more narrowly dcfin~d nud .1~~5 
RllSC(,pUble to vnU'lleness claims. ~. 1400, ho\\'ever, makps conduct l'lotou~ If It 
"obstructs It gov(j~nm011t function.J'BB Thela!lguage i~ ,'c'ry flimilar to the B, 1400 
~ection on jurisdiction noted :1bo\'(',89 and Ul pl'obnbly vulnel'llblc to the ~UIlJe 
constitutional objections. " ! 

Tnl'nin" to n, non-constitutionnl conRiderntion, hnth S. 1 and S. 1400, ill dr· " 
fining n 1~'iot,1J l'l'qllil'e nn aRi;cmhlagc of nt jpn;:t fi,'C' [~erson,,:90 Thh; del1nitiJill 1 
Illny fHlbjcct some d('monstmtot';; to the harsh p(.n~1t!C'~ WlllCh the pr(,po~"I, 
provide 91 when thl' offenders' conduct, howev('!' VIOlent, dOt'S not U}ll~to.ach 
riotous proportiolls. 'rhe National Commi;;sion on Refell:rn of Fe;lrrnl Crllll1nnl 
Laws recommended a minimum offiv(' persons to COll!'tJtute a l'lot, but,.a ~ub. 
Htantial minority on the Commi~sion recommended ten. 92 The COl~llm~"lOn'~ 
consultant 8ug"e~tt'd that a definition of a "riot" require "n. ~ubstantHllly Jnrge 
number of per;ons" or, in the ultt't·li.ntivr, at len~t. 20 pCl'sons.03 The commltnnt 
contcnded thttt ::mv definitioll of It riot which involved It lesRt'r number of demo 
o\1stmtors might inC'illde nOl1-riotouH conduct.g~. . 

The eontil1111l.tioll, nnd in Rome arCflR the stt'enp:thenmp;, of the pU1U!{lul1rnt 
f,ccLiol1s of the pl'l'!{ent riot; ~tfltnt(", ClH1SeH one to que:..tiun t!w proposed s~atu!l'i 
on another non-const.itutional hmiiH. The pre~ent law, born m nn em of VIOlence 
and disorder, takes a harsh stance agnim;t tho~e who incitc to riot. In many 
rcspects its drltftsmenship iil fnr from pcrfeet. 1'l1e law, however, can perhnps be 
justificd by the wavtJ of rioting that Hwept the c011ntr.\' il'! t1;f! 1 !JOO':;, nnd by whnt 
l!'gisitttol's perceived HH all immediate l1et'd to end that 1'1OtJI~g.. . 

The S. 1 and 8. 1400 proposals luck r,ho background of VIOlent dll'ordrr whIch , 
left such a strong imprint Oil the prescnt ~aw. 'fhe v~~lence of the 19,(~0's f:n· th; 'j 
most PUTt haH been l'eplnced by the rplatlvt' trnnqUliIty of the 1910 s. ): ct, the 1 
S. 1 nnd S. 1400 penulty provisiollH may he more 'a]Jpl'olll'intl' for an era plugu~d t 

r 
{ !2 S.l, § 2-9B1(n) (1). 

Il 1.Tnder S. 1 n p~rson ncts, fth IItS' 
"knowIngly" wilh rcspect to his com11lrtol'to nttclldnnr~irc\lln~(nnccs wh~n he Is awnro a c q1l0 

of his uondllct or thnt lhoso e!t·Ctllllstnnccs Ill'oiJllhly exist. A person acts knoWl11g1y with respect (0 B 
result Onl!!! conduct wh~{t 110 is aWaro thtlL his COlIduct wtll pl'obu1Jly calise tho rosult • • . • 1 

lei. § 1-2A1(11)(3). ; 
61 S. 1<100, § 303(n)(cmphnsts added). ; 
S! Lametla V. Now Jcrsey, 306 U.S .• J5t, 4;;3(103Q). I 
16ft 1400, § 1801(c)(5). 1 
17 S. 1, §2-UAW). :,1 
's S. 1400. § 1805.: 
EO 1tI. § 1801(0)(5). 
ro S. 1, § 2-\lAl{7); S. 1400, § 1805. 
" Sa t~xt tlCcompllllyllll( llotC$ ·10-55 Slt/Ha." C n' ~ 
~2 NA'l'lONAt, dObIMlSSlON~ ON nEf'OR~t OF l!'lmERU OnrMINM, I_Ail'S, FINAL REl'Ql\'I' § 1801, ,Or.Ull~· 1, 

(1~l)NATloNZ\T. GO~(MISSION ON REvonu Olo~ FBuEaA.L CH.DUN.U~ LAWSt WORKING.1' Al'ERS il020 (WiO). <} 
it Ste fd. at 906. ~ 

---------------------------------------------. ________ .m ____________ .. ~! 

, Congrcss, in :1I1 era wl,len there i~ I1:0 nppar!!r,tt justification for continuing ~ueh tl 
.,tunct'. The S. 1 and K. 1.'100 Hntl-rlOt 1)l·ovlslCJn,.; lul\'o IlppUl'rntlv l)('en HubJ('ctt'd 
to little scrutill~' in the Congre:,,, 0') nnd the g('lH'l'nl SUbstance of the pl'esrnt ltlw 
has been carried over into t.he proposal". The rioting of thr lOGO'", whieh ]lrrhups 
justified ~he .wcs(;ni statut~, sl~oul~l not 1l~lt()nJ:lti?allJ: bpCOI!If' the blindly­
ncccpted Ju:=;tJticatlOn for IrglslntlOll 1U n perIod of (htfl'rlllg Koeml und political 
clinutte. 

TlJU~, the S. 1 and S. 1400 pl'OYisiolls should be cnl'efull~' reexamined to det('r­
mine whether they rrst on Justifications indrpcndcllt of t.hm,p given for L11C' pl'rsrlli 
lnw, or whether old .iustifications aro being mechanicalI~' appli('d 10 new legisla­
tion. Thc extreme crJl1dition~ of the] !JUO's and haHt~' passnge of the prel'wnt IllW 
should not be allo\ycd to "collle bnck lmd haunt us in more llormal timeH." 06 

JIEUt'UI.I·;S INC., 
lVi/millgtoll, Del., Augllst 8, 1/}7/" 

HOll. ,TOHN L. :;\IcCr,I.;r,r.AN, 
J:?·li New Senate O./fice Bllilclill(J, Washillgton, D.C. 

Dr':AR HENATOR i\IcCr,ELr,.u'l; One statement made hy Mr. Ralph Nad(,J' in 
his tl'~timony beforo the Kuhcommittec Oil Criminal Law;; IIlld Procedurrs' on 
Jul~' l!J, 1974 in connection with H. 1 and H. 1400, Khould not, I belic\'(', go un­
answered. 

Beginning at the bottom of page 7, and ext('llding over Qn page 8, Mr. Nad('r 
di,cu,,~e$ the impOl'Lance of "\\'hi,;tlc-blowing" and conclude:; with thc comnH'lll: 
,"If carefully protected by law, whilltle-blmving cnn become unothrr of tllO~e 

udllptive, self-implcmenUng mcchanism~ which mark the rdatiye dilIel'ence 
between a free Kociety that relie8 on free institution:; and a clo~ed society that 
depends on allthoritariall instituLiom;." 

One of the fund:ltnentnl indicia of n totalitarian society, wheth('r Nnzi Grl'nUUlY, 
Soyict Rusgja, or Communi"t China, i8 thc U:ie on a wIde Hcale of private informPl:H, 
whether family, neighbors, or otherwi~e. The suggelitions even inferentially that 
nn institutionalized informer :-;ystem should bc con~ider('d as CO\1~istollt with the 
tmditions of our free ~ociet3- runs eomplctely contrary to fact. 

Vcry truly your~, 
CrUULI';'l N. :\bOOOCK, 

: Gelteral Coultsel. 

IlBer Hcarings on the Final RR/lrJTf (If Z'Ior Nalion',1 Commission on Rrform of Fearral Criminal Lall'S 
Bt/ort the Subcrmlm. on Crimi1lU1 Laws and Procealms of Lite Senate (}umm. QI~ Lite Judiciary, 02d COllg., 
lsi & 2d 8058., pts. 1-12 (1lIi1-H172). 

\I maring,' on H.R. 421 B-fnre file Sellate Culllln. on Lite .IudieiarY,J)Oth Cong., 1st ::k"., pl. 1, nt 13 (10G7) 
(remarks of Sellutor Edwunl LOllg). 

I 
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REFORM OF THE FEDERAL CRIMINAL I.JAWS 

MONDAY, JULY 22, 1974 

U.S. SENATE, 
SUBCOl\IlIUTTEE ON CRIMINAL LAWS AND PROCEDURES 

OF THE COllIlII1TTEE ON 'rHE JUDICIARY, 
Washington, D.O. 

_ The subcommittee :tnet, pursuant to recess, at 9 a.m., in room 
, 2228, Dirksen Senate Office Building, Senntor Roman L. Hruska 
: presiding. . . 
i Present: Senator Hruska presIdmg. 
j Also present: Paul C. Summitt, chief counsel; Douglas R. :Mnl'vin, 

minority counsel, Dennis C. Thelen, assistant counsel; Mabel A. 
j Downey, clerk; and Tom Henderson of the staff of Senator Kennedy. 
i Senator HRUSKA. We are resuming hearings on the reform of the 

Federal crirninallu.ws. We hope it is the concluding session of these 
hearings. Shortly after the submission to the Congress of the finaJ 
repprt of the National Commission on the Reform of the Federal 

-. Criminal Laws tbis subcommittee began its hearings. Our first 
i hearings, during. 1971 an~ 1972, were di!'ected ~o the final repor~ !1ncl 
'. to background mformatIOn on the entIre subject of Code reVISIOn. 
; In the first session of this Congress we began in. depth hearings on the 

Code revision bills, S. 1 and S. 1400. We hope we have sufficiently 
covered the more controversial issues and can now move on to the 
!urther processing of a Oode revision bill, 

, As our first witness this morning we have Mr. Gregory Cmig, 
, an attorney with the locnl firm of Williams, Connolly & Califano. 
~ Mr, Craig, your biographical sketch will be included in the record. 
J You may proceed. 

, OJ 

, BIOGRAPHICAL SKETCH OF GREGORY B. CRAIG 

: Gregory B. Cmig, age 29, is an attorney with the law firm of Williams, Connolly 
1 and Califano in WasLlington, D.C. His home state is Vermont. 
i Craig attended Harvard College and graduated magna eum laude, Phi Beta 
~ Kappa in history in 1967. He was named the John Harvard Scholar for 1967-68 
, and was awarded a fellowship to Cambridge University where he studied 19th 
1 century British politics. He received a Diploma in Historical Studies from Can~ 
: bridge University in 1968. . 
l Craig then returned to the United States to work for a year as a teacher and 
. strcetworker with high school dropouts in the Harlem Street Academy Program. 
lIn the fall of 1969, he enrolled in Yale Law School and received his law degree in 

o 1972, 

STATEMENT OF GREGORY CRAIG, ATTORNEY, WILLIAMS, 
CONNOLLY & CALIFANO, WASHINGTON, D.C. 

, Mr. CRAW. :My name is Gregory B. Craig, and I am an uttorney 
practicing law in the District of Columbiu. I would like to thank the 

'subcommittee for its invitation to testify here today, 
(8015) 
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~ r v (\ommcnt~ will be r~sLl'iet('d to two I?ro:;ision~ i~l ~ .. ~400 which 
offer' public officinls eCl'tlllll dC'fense~ to cl'Ulllnnl plO,;ecuhon, ~efore lmthority, W}lCther thnt offieial is a special agent for the Federal 
('oll'iderino' these speeific S('ctlOns 111 the :pl'Opos('(~ code, howcycl', Bureau of Investigation, an examiner for the Intel'llul Revenue Sery-
1 'v~uld lil~c, with your permission, to snbnll~,~lllU'~C~ for t;:ereco]'d 'ice, or an investigator for the Securities and Exchange Commission. 
whkh appelu'ed in tI,le .January 20, 1974!,-...I~sUe,? . ut'"oo:~ In l.:c In my opinion, however, it is not appropriate to offer this same 
'Ylt,.;hington Post, written by myself find r1 i RUh~ucl ~~OIl1'f RCclr' dQlense to Fedel'al officials. Extending the defense of official misstate-
tin~\Ii~hecl criminologist 01: tho facu~ty 0" t;e , 11lVerSI, ~T, 0,: Ill· mellt of law to public officials would nermit the Federal Govermnent 
fOJ'ilia at BeI'kele~', In, the ~n lerests of pl'?motl~1g a f.ull d~scl1~:~on o[ in certain circumstances to remove its own agents from the reach of 
t he i"sne~ rtli~ed in tIns article, I would lIke ul::;o to subn:nt A::;tilstllnt the ('t'lminalluw, to place them in some respects above the law. Such 
ltto~'~1ey Gencrltl Ilcnq petersen's l'esp,?nse and our b:'lef COllU:ncut immnnity could serve as a license to break the law for some public 

:m his ro,,;pOl1be, both of which appcltl'e(l m the ),·[nrch .3, 1974, Issue oflicials, liberating them from the deterrent effects of criminal 
or the Wftshington Post, . '" f 1 Sllllctions. 

I would f1l'~t lilm, to cl~al ul'ieOy With sect~?l; 5:): ,0 , .. ~ 1e ~)l'op?s~d Snch an extension of this defense to public officials was certainly 
cod0 ('nlitled "Officml ~bs~tn,tement of Law. fin::; :sectlOll state~, 1U not contemplated by the Supreme Court in the decisions cited above. 
pcrtinent part: In both cases, the individun.ls invoking the defense were private 

It is an affirmative defense to a prOl;eenti?n untler ~l~Yl]!'etdetl'al stattuftettlhutltlle dtize.ns-not public officials. Indeed, in Cow the Court took l)ains to 
t' 1 t 'n filet conformed WIth Illl OfliCHl sa emen 0 le ~w, 1" 1 f ' l' b '.' d ~~ft~~~~~~~<l::;d~~~~'~l~~lelt to be invalid or err on eons, (1J) which is contatinell in \:l) IImt. t le scope 0 Its ru lllg y l'estl'lctmg ItS ecision to circumstances 

. ", ' " . t.. 'ctatioll issued by tl1e head of a GoVerlUuen a~ency, or such as those present in this case, Oow at 573. 
n!\ Ofh>C'I~l, \\ [l~tC';!.~~ ~r~)\ltW with responsibility for fi(lll~il1istl'aUon of the law This philosophical question of whether it is possible for one public 
l~l~ (ld!~\~~e o~e;s~ if tll~ defendant acted in reasonable: l'ehance oll,such statement offi?ial to entrap another, a yalid questioll'gi ven th~ l,egal theory upon 
~~ t.~~(,l\'nW and with good faith belief thnt his conduct dId not constltt~te an ofi';e~se. 'which the Supreme Court grounded these two opllllons, is of course 

..\.('eol'ding to Assistant Attol'lle~: Gener!1,! !?etcl:sen, i}1,lS Pl'OVl$IO~1 Jlot the issue here. The difficulty with this provision arises in the 
is ha~('d onLtwo speoific Supreme Court deCISIOns 111 Wl,UC~l the CO\~I~ context of public officials in ('.ollusion, where one attemJ?ts to immunize 

"1 1 theol"'" of quasi-entrapment to X'Clverse crumnal conVlC· :motlie,l' from I)Ossible conviction L),7 providing him With an adminis-
(,lIlP oyE'C a .r . '1 J! 'tl tl rune of ' ,)~, tion~ of indivich'tals who reliedm gooe ial, 1 npon l~ assu . ~ tl'l1hYe grant of permission. Let us consider an example in which this 
If ':n.1' in authOl'itythut their acts would not conshtute cml1ll1nl 1)l'oyi8ion might be invoked by a public official in such a way as to 

~~if~;;s~~, T}~ese ,imlividuals were subsequently pro~ecute(l Itnd C~lll' protect himself from the TInalreach of the crhninallaw. 
,"ictNl for those same acts. . ' , . u' Suppose a spe.cial advi.ser to the President snspects a certain indi-

Tho fil'::>t case, decided: in 1958, iny?l ved prrv:at·~ clt~zens appelti'lUo yiclua1 of being a spy for a foreign power or of leaking state secrets 
before the Ohio Fn-~\:m(\l'ical'l ... \.ctivltles C01111111SS1?1l: rhey refused to to the press. The l)resiclentinl adviser wants to install a wiretap to 
amnYC'l' qnetitions aItC'l' the chairman of the C0I1-:11116slOn assured them· ~letennin~ whether the suspect. is in fact leaking national security 
t httt they had a pri vikg:(} uncleI' Sta~e la\\' to refuse to ans,:,er,. t:,lougl~ , mfOl'matlOn. Moreover, the adVIser wants to break into the suspect's 
in faet, 'this privilege was not .ayallable t,o th~m. These ,mdn lcll~l\b jlrh'ate home to procure tangible proof of such seditious or disloyal 
W('l'(' 1ttter pl'oscentec1 and conVIcted fo~ vlolatmg an 01no Sta\~ lnd; llctivities, Uncertain whether the pl'ob!Lble cause test can be met to 
111l1uity ~tatute bv refusing to answer. The Supren:e Comt cone ~Iei .; ob~ltin a warrant for the wiretap or the scareh, and unwilling to risk 
tlult i~l c;nstain the, ('om"iction wonld be to SUllC!IO!,l the n:o,~t, mec· : a Judge'S refusal to grant such permission, the Presidential adviser 
fen~ible sort of entrapment by t11C State-cOlWlctll1g .n, Clbzem f?:, seeks an opinion from a close friend at the Justice Department as to 
('xel'cising a priYiIC'g() wf1ich tll$ fltnte clearly l;ad told hUh was avu!l I the legality of his plan. Informed of the President's strong feelinO's :in 
nb1(.' to him. Rrtley Y. 0 ltw, 360 U .S.42:3, 426 (19;;9), " the matter, the official at Justice advises the Presidential adviserthat In Hl(H the Supreme Court considered a case III wInch a B~tOJl such activity is prefecny within the President's implied constitutional 
R()n~e sheriff initinlly instructed bla~k college shulents that they authority to safeguard national security. Indeed, says the official at 
WOHM he pcrmitted fo c1l'monstrato agamst segregnJe(~ lunch CO.l~Ilt~~ Just~ce, there is a positive obligation to take such action under the 
on the ~idewalk aeross fl'om thc c~U~·t·~lonse: The sh:rlffYlen aIle,S lIe Presldent's oath of office to "preserve, protect, and defend the 
them for violating a statute prol11bltmg ]~lckets 01 para,c1es 1.le~1 ~ Constitution." . CI 

('omlhonsC'. BE'(,!Hlse the demonstratol's rclIed O~l the ~l'a~ perIl11SS!O~ 4-l'l'estecl in the course of the break-hI) the Pl'esidentialadviser 
fl'01ll t h(' ~hel'i:fl', tll(1 flnpl'cme C01ll't reversed thelr con~lctlonS, }lO~dll~: chums in his defense that he reliecl in good faith upon an official mis-
th'tt i1\(' r:ituation }1(\1'0 is aU!1,logous to that of R~11ey, The clue P1IOC~~ s~ll~ement or l!~w. issu~d by an official. charged by law with rcsponsi-
cl~nt'e doe:'\ not permit convictions to be ohtamed under sur 1 Cit· blhty for adUulllstratlOn of the law defining the offense. 
('lUl1stances. (Yo;n Y. Loui8ial1a, a79 U.S. 559, ~71 (1?G5) , t'lon ~he framers of this legislation clearly did not intencl this section to 

The legall1ndeL'pinnings as well Il:s the polIcy obJectl:res o~ sec tile be llltm:preted in this way nor would the idea of such official collusion 
532 aP1?eal' to be unassaihtblc. It IS entIrely !'I.1?PL'Oprlate tlUlt of and ~buse of .governlllm,ltal p~wer have occurred to anyone prior to 
pl'i,'ate citizen be shielded :froll1 ,any nc~vcl'se legal con~equffien~ei in the chscouragmg revelatlOlls of ·Watergate. Events of the past 2 years 
reI. yin,!! in good faith upon Cel'tam nclnce :from a publIc 0 CIa h~w~ver, should have made us lllore sensitive to the ditllO'ers of 

" - C1'l1l11nal conduct 011 the part of high officials, and, at the l·isk of 
46-437--70----28 
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fighting yesterday's battles, w~ shonld be careful not tb change the 
law in such a waiT as to mit1imize or midermine the deterrent effect of 
criminal penalties, enm on the most pow'erfnl of public officials, 

The loopholc in section 532' could most easily be COl'1'ected by 
amE'nc].ing thi~ provision specifically to prohibit public officials chargeel 
with Federal crimes while in the performance of their public dnties 
froin invoking the defense. A second, less c1esirablealternatiYe would 
be to 'establish safeguards which would (liminish the possibility of 
offiC'ial coll11.sion such as described above, perhaps by l'eqnil'ing a public 
official to obtn,in the written opinion ofa third govel'l1ment official. 01' 

by makinp; the officiaJ who was respo,nsible for the misstatement or 
law criminally liable for the illegal acti vities of the individual to whom 
he gave the grant' of permission. ' 

It, should also be pointed out that the framers of this particular 
se'etion modified earlier versions of this same' provision by only 
allowing a defense for official misstatements of law when the mis­
statement is written as opposed to when the misstatement is oro.11y 
gi,'en. Sec section 609 entitled "Mistake, of Law," in the N'~ttional 
Oommiss~on report. In my opinion,' this is an un'warranted retreat 
from the pltt,in meaning' of the two Snp'rel11e COUl't decisions cited 
earlier. Both of these decisions recognized the officiall11isRtn.tement of 
defense and reversed convictions in situations where official assHl'­
allCE'S had bel'll given orally. Oral grants or administrative permission 
to private citizens should not be e~chtcle~l from beii~g covep~d by this 
deiE'llse. In the context of a publIc; offiCIal atten1ptmg to Invoke the 
d(':tense, however, particularly if the authorizing' offici'al is to be hC'ld ' 
criminally responsible for the illegal activities he authorizes a wl~.tten 
anthorizat~on is a useful, if not necE>ssary,requirement. 

Section 521 :entitled "Public· Duty" declal'es: . 
It is a defrnse to a prosecution und('r nny Federal statute tlmt tll(' defemlnllt 

reasonnbly believed that the conduct charged was required or atlthorized by law 
to carry out his duty as R public servant, 

The pnblic duty defense challenges two principles whch are fundo.­
mental to the l'ule of law in a democratic society. The first principle 
is that an individual is presumed to be personally responsible and 
therefore legally accountable for his own actions: The public duty 
defense would allow certain individuals to shield themselves from that 
kinrlof personal accountability by invoking their public office, by 
saying, "But r was just doing my job," 

The second principle is that no man or group in society, by virtue 
of class, rank, wealth, power, or station, is treatcd differently from 
any other man or group in the eyes of the law. All are protected 
equally, This provisioll would protect Rome citizenR more equally 
than others, It 'would supply a defense to somc individuals which 
would not be offered to [LU individuals. 

Perhaps even more important than these philosophical points 
is the flLet tlmt, if enacted, this section would seriously dilute the 
power of the law to defl,l with criminal conduct on the part of Federnl ' 
officers, 'rhe public duty defense would permit Federal officials to use 
their 'position of public tn\st to defend against criminal prosecutions 
brought aguinst them for violating that trust. Rather than focusing 
on the legn,lity of specific nctions, rather than considerin~ whether 
those actions wEll'ein fact called f01' by the fudividuo.l's public duty, 

8019 

this sccbtilonbWI~uld fOC~lS the court's attention on Whether th~ offic' r 
reusona y e leV-eel IllS conduct ,vus leo'ul If ffi . l' ,IlL 

~:,nr~~uirl~n;yt\~~'~T,llii~e~1;~a~~~U?(llte::~C~~~~d~tio~s ~~'~r:l~lk6ri~~ci 
The comparable pronSIOn in tl N rIC " 

stILtes that conduct {lllgnged in by l~ I;ual)}ll' °CnS!~l"'a"nOntlll.nnlStSlllon's , rep,()rtr~ 
I " ffi' lIt' . , "fi' • " . . ,- " ' e co ur;:c 0 
F~s 01 ,Cia ,~ll ~es IS J';lS~l ed "'henl~' l~ reqmrcd or anthori7.cd by In. • 
. {1ll1aIlel~0l of the N~tlonal ComnllSSIOn 011 Hpform of Federul'(1rh~~: 
mIL ,JfL"S, 1971, sechon 602 at })aO', 44 Tl f. .", 
buck from the C ", ,,.,e, 10 ramelS of S. 1400 <'\I(~ 

" ommlSSIOn s verSIOn o.nd insertpcl tho J' s bl I r f 
standard, This acl~lition hns a two~old eft'pet. 1"i1';;;t, ite~;llo~~s ;h~ect'l_ 
fendunt togo ~he Jury. on the questIOn of his state of mind Tl, .~ 
wl~ld be lOq l~n'ed to lllstrnd the members of the jUlY to' uMke tLO~lI~, 
se\es',one, "hether the defendant bclieyed thn.t hi~ ('ond 1 r e.n 
authol'lzecl 0.1' required. by Inw' und two \yhrther tl'l"t 'b ll'<'f\ ,'n"l 
reusonable O'lyen tl " , , t' " <L e Ie "'US rEI " h hI 1(\ .cuctuns ances SUl'l'omHlm~ his condnct 

lC ~ e~son.a e behef ~tanc1nrd ho.s a seeOndftlT ('ffect O{l tside • 
the COUl tloom, It undermllles the deterr(lnt eEfp ,t f .. ' 1, 1 ' of 
"~lenevel' u li'ederal official b }'. , 1 ( '~ (,111l1l~0. penn !lC'S~ 

d I . e le\Os Ie can eon \'1[1('(, [l. JUlY tIll t 1 .... 
conl. ur;t\ ,t H!u~lll perhaJ.>s unlawful in retrospect, wns gl1icled 'by h!()l1r~~ 
nne pI fllsfm OI t, 1Y 1ll0tIYeS and therefore ' ,. bl' I ." ' 
d,Qterredf~ron: ~n~aging in that conduct. Tl~~~~~lXic s('~l'\;~n~'i!\l~~l~'(\l~~ 
given a leelcmllltheshac1owynOllla "I 1 f '" . ,J on the bord '1'" .' , ,\' , n s an{ ? actJ\'ltl{~'l whwh arc 
dubiollS tl er lll"'bl~f dlegahty, .Rather than steermg cle. nr of the lecrallV' 
••• , ,1(:' pu W sel'\"ant Cfin churt n ",' , 'f] > 'I b. 

~lj~~m!~b~~n,~u:t :vith ,the a~flurance that bisc~~~l;eb~~~;~~:i:~~ i;OI~~::S~ 
, h'y r ' 1 \\ as a glay mea, thut the lawiulne:'ls of hi" condtwt wn. 
Idn t IS OJ tIes" ltllll clcar,.Hl:d that 1,le was motivo.ted by a sense of 1mbli~ 

U Y, rn ' leI 1an crmunnl mahee. 
nnf In?,!lUt~lnatically fi~ds it cas!er to com"ict a yugl'unt of l>~'eakh]O' 
A mJ? eung la~ to connet a WhIte Honse aide of the same offelU4e~ 
thut l~~e ,~~~u~~'~~~~~l~~tl'~r all'tc~~a~wnlYs present a pIau~ibl~ arg'Uln~llt 
f f 1 ' ' , " ~10 Clllnma, .tl.n unrensonably mter ,t _ 
n\~l~ int 1e Imffill: l;'dlll~ry (,lrcumstanee~ may.often he renc1el'ed r~~~ol~­
or.l;nbli~~pirit~lcl f~l'~~,ld through the operntion of misdirected zeal 

frJ~~t me ~!ln!-ltntte thi,~ s~c?nd point ,Yith nn aetnal eXllm )Ie taken 

nrt' ~h, et~nal. of those mdn'1duals charged with 1)1unninO' (}};1erl'110'-0" 
p 1Clpa 1110' III the bre"l" ' l' D . I Ell 1 ' ,h, • -..' Befor I ' I 1 0": (I ~-m 0 o.llle '.J s )erg's ps:nduatl'lst.'S otli('('. 
pnper~ IileN 1~ (lllltTI to nnoth1r felony, Chnrlrs Colson !ll'gut'd in 
withh~ the ter~soref tIle f('ourt

1 
t lat the break-in "'as "l'(lusonnhle" 

clefc', , " ',0 1~ o111't 1 amen(h.nent. The Iogie of the CoIl' on 
, n1H,e1lm;ted on the case of Katz v. United Stat(:~ ')~9 U C <)47 (19ft .... ). 
mWllCl the S C' 1 ",), :lJ.o) • u/ 7 
WflS in the , uPlel11e, 0;11 t conc udecl that eleetromc ~mrveIllnnce 
tho\; h } , ,eJ ~s 0 \he fOJ!l th !lmendment, the same ns a sen1'('h ewn. 
Col g ItlfelC IS no 'phY:>leal llltrusion into [l. o'inn ene]o:;ul'C J)' ThO' 

son ( e ense concluded: "'. . 
Thus while a brenl--in '" h' ,t '11 . n,ndele~tronic SUl'veill/l~ee ll~~Sth;'~eOteu? eOnSfl~('l'ed ,11 constitutional violittiou 

"nco19G7 011 tho flnm ~ " :: wo Ol'!lls 0 llltruswn nre now, unci have lwpu 
lance ls, Ill! W[\!'; in' i07] e j~~~tN~dtJ~~Wtl ftotm g, ~cco.rclillgly,. if PlpcU'ollje slll'\'('il~ 
trcsDnSsory .,enreh must'ne~e~s~ril;~ Lelrli~ti~~I~~I~~\I~~ ':~mllnhl{)n,I!~ ~peuri{.,y OIlK!', ~ 

"" (' l[tS1H •• 
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W11ile Colson's argument is totally untenable and indeed unreason .. 
able as a legal defense, it is an argument that could be presented to the 
jury, under the. public duty d~fense, to sh?'" that Colson's belief 
that the break-Ill was "authorIzed or reqUlred by law," although 
pt'rhaps erroneous or mistaken as ~ question of la,,', was, nevertheless 
it belief that could have been held by a "reasonable man." 

Over and above the undesirable impact this provision would hay~ 
'on the Syst()ID of criminal justice when applied to official ,,:roIH;;doing, 
seetion 521, in my opinion, goes beyond the case law upon wIucll tho 
public duty defense is presumably based. :Much of that case law comes 
out of a military context. 'rhe typical example is that of a soldier on 
:guard duty sho'oting and k~lling an escaping prisoner, In. Re Fail, 
100 F. 149 (Nebr. 1900), United States'\". Clark, 31 F. 710 (MICh. 1897), 
or shooting at an escaping prisoner and killing an innocent bystander, 
United States Y. Lipsett, 156 F. 65 (Mich. 1907) or shooting and killing 
a private citizen who had committed a felony and was in flight from 
the seene of the crime, Un/ted States ex rel Drury Y. Lewis, 200 U.S, 
1 (1905). In each of these cases, the court inquired specifically whether 
the conduct in question feU within the scope of the individual soldier's 
duties. 

All of these cl1ses arose in the peculiar circumstances of military 
discipline 111ld n,uthol'ity. As one judge said: 

The first duty of n soldicr is obedience, and without this tlu,'re can be neither 
discipline nor efficiency in the Army, If every subordinate officer and soldier were 
at liberty to question the legnlity of the orders of thc connuander, llnd obey them 
or not as he may consider them valid or invalid, the camp would be turrtcd 
into n debating school where the precious moment for aet"m would be wasted in 
wordy conflicts between the adYocntcs of conflicting opinions. In Re Faz'r at 
154-155, 

In the military, therefore, the balance is strict in favor of obedience, 
and only "in a i)lain case 'of excess of authority, where a~ first blush 
it is apparent and palpable to the coh1monest unclel'stanchng that the 
order is illegal" is the soldier held personally unci criminally liuble 
for his ucts. The borderline order must always be obeyed. 

The military, however, is difl'erent fl'om civil government . .A:3 one' 
Federal judge wrote: 

To insure efficiency, nn army must be, to :1 certain extent, a despotism. Each 
officer, from the general to the COI1)Ornl, is invested with an nrbitrary power ~vcr 
those benenth him, and the soldier who enlists in the army wnives, in some partIcu­
lars his rights as n civilinn, surrenders his personal liberty during the period of 
his ~nlistment, and consents to come nnd go at the will of his superior officers, 
United States v. Clark at 713. 

'1'le public servant, how~ver, is n?t a lowly privat~ nor is ~overn­
ment bureaucracy a despotIsm. Unlike the common foot soldIer, t~e 
public servant acts with discretion and is fr~e to come and go at hiS 
own behest. Unlike the common foot soldier, the public servant should 
not be protected from legal consequences of acts which. are in th,e 
twilight, zone of legality. Because the public servant exercises indi­
vidual discretion, because he can always refuse or resign, because he 
carries with his office substantial social respclinsibiiity and public trust, 
because the public servant invokes all the might and majesty of the 
state when he acts, the public servant should, at the very least, be 
held to the same standard of conduct applied to the ordinary citizen, 
One would hope, if anything, that a, higher standard would be ex·. ! 

pected in the conduct of a public official. 
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T~e publi? duty defense,. in. short, is based on an inapt analogy. 
Spction 521 mcorporates prmClples of liability developed in military 
c~~umstances and traI!sfers th~m .to. the very different conditions of 
clVlI g~ve;rnm~nt .. :U~lke the mdlVldual soldier who is immunized 
fro~ cl1Inmal hablhty m aU but the most flagrant of cases, the Federal 
offic.l!11 sho~ld be as aC00untable a8 the next man to the law 

.Fmally, m !3onsidering this pro:vi~ion, I would urge tl{e subcom­
mIttee to ask It~elf whether there IS m fact a need for this provision_ 
Is.there any eVIdence t? sugge~t. that Federal officials are presently 
be~ng convICted and go~g t~ J all 'yt'ongly? ~imilarlYI is there any 
~vld~n~e to. ~ugg~st that pubh~ offiCl~ls are bemg de.terred from per­
.orn.u~", t.~elI duties beca~se. thIS sect~op. does not eXIst? Absent such 
~ndlllbs, lu w~uld be ~lm~'lS~.l1l my Opl1l1On to el!a~t this provision and 
lU,n.the dual,nsk of dilutmg the power of the cl'lmmal law and un<1er­
mlllmg pubhc confidence in the public servant. 

For all. the reasons, noted. above, I would respectfully urge this 
subcommIttee to d~lete ~ectlOn 521 from the new Federal criminal 
code, and at least m thIS area, let the genius of the common law 
operate freely. 

Thank you, Mr. Chairman. If you have any questions I would be 
happy to respond. ' 

Senator ~RUSI~A. Thank you, Mr. Craig_ 
• ThCl:e Wlll be l1lse~tecl in the record articles to which :Mr. Craig 

refers from the Washmgton Post of January 20 and }.:Iarch 3 of this 
year. . 

[The information referred to follows:] 

[From the WaShington Post, Jan. 20, 1074] 

IVIAKING IT ALL PERFECTLY LEGAL 

(By Richard R. Korn nnd Gregory B. Craig) 

. ON M,\RCH 23, 1973, Judge John J. Siricu.read u.let,ter from In.mefl W McCord 
l!l open ?ourt, and t~e White Hous.e cover-~p. of Wntergnte beg!{~ to' ~nravel. 
Fobunrl dtays l~ter, 011 l\i~rch. 2~, the Nixon ndmmlstrntion introduced in the Senate 
ai, 0, revise the U.S. crimmallnws. 

RelatIvely: few took notice of the legislation, 1\"'hich waR numbercd S, 1-100 
.aud fewer,stl~l snw: an:y connec.ti?n between the two events. But therc was indeed 
d eonneetlOn, Buned 1Il the bIll s 340 pages were two brief sections that might 
vi° tnOd lafssf than pr?tect public offiCials nnd their private agents from being COil-
Ceo ederal crlmes, whether future Watergates 01' other vnrieties. 
The;v nrc trul;V remnrkable, the two passnges, descendants of the notoriol\s 

I.~as·Jl\st-f?~owlllg-orders and I-was-just-doing-my-duty defenses of Nurem~ 
~erg'ffi~ntnmlll:g lnnguage thnt would make those excuses ncceptable defenses to crn s facmg fedc:al c.harges. Whnt is also remarkable is that these rovi­
{Ions ,;ere not t~le bramch!ld of ,ProPh:etic "plumbers" thinking ahend olways 
'bo staJf out of pr~son, but of well-mtentlOned academics, lttwycrs and other m('m~ 
Ob~ ~ the ou~sIde legnl c?mm,unity. Nonetheless, the ndministration did not 
w~ c tOk ndoptmg the outSIders proposnls, though Justice Depnrtment l'lwyers 
AI () wor -cd on ~he bill nlso sny they didn't mean the two sections that' wav. 

most nobody, It seems, mennt them that wny, and yet there they are • 
Section 521, titled "Public Duty," declares: "It is a defense to a pr~sccution 

~uder finy fedeml statute thnt the defendnnt reasonably beHeved thnt the con­
uct charged was required,or authorized by law to cnrry out his duty as n public 

servant, 01' as 11 person nctmg at the direction of n public servnnt • " 
~jct,i?ll 532, title~ "Officinl Misstatement of Lnw," declare,;: '" 

def. \18 !\~ nffirmntlV? defense to n prosecl!tion under !lny federal statute that the 
\Va ~d d'llt s c~lllduct 111 fn?t co?formed WIth nn officinl ::;tntement of IllW, aftcl'­
/' , eter~nllled to be lllv~h? or erroneous, which is contained in ... an 
~ml1ll1strnt1Ve g\'nnt of pcnmsslOn to the defendant, .. if the defendant acted 
h' reasonab1e.relInnee on .such stntement . nnd with n good ftHth bclief th!tt 

IS conduct dId not conshtute nn offense." 

I 
I 
I 

I 
I 
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. ·1' A LAW AND ORDER CLASSIC 

'The breadtfl of the sections is astonishing. If an official s!mplr convinces a 
;'un' that he "reasonably believed" he was aC,ting leg~~ly, 1~ls. erun.e would be 
txeilsed. If he or anyone else "reasonably !elies 'on.a~ admm~stratlve grant of 

ermission"-even if it turns out to have given permiSSIOn for erlU~es-they could 
be forgiven for bre!tkingthe law. And if the private a~el~t of an offiCl::1 obe~s orders 
whicb he, too, "reasonably believes" to be legal, a crmulllll case agalllst 111m could 
,be thrown out. . . f b'll '1' h' . These nwst be viewed afl the crowning prOVISIons o· a I. V. I~C Is,.m m~ny 
'1ViWS the quintessence of the law-and-order backlash of the 1960s, a perIOd pIece 
,or' th~ l\Iitchell-Agnew era. Democratic Sen. J,ahn .L. Mcqlell~n ~f Ark~n~as has 
introduced his own criminal code reform legu~latlOl1, which IS dlso pledlCtably 

. tough but even it cannot match the administratio~l version in seeking more power 
. for ih~ state. Senate Judiciary l:mbco~mi~tee hearmgs on tl~e mea~ures. have peon 
.only sporadic so far, with Watergl1.te, IrOllleally enough, a chtef Clllise fOI the delay. 
'Th(- scandal has not let one a~torney general. sti,ck !u'oUI)d long enough to allow 
much Justice DCjhrtmcnt tcstllllony on the bll1~. " 

Tilt' Nixon hill cORpomored but not endorsed III overy detaIl by l\1cCleP.an find 
Sen. R~n1an L. Hruslw, (R-Neb.) attempts to t.ake Hdvn~lt~ge of everythm? thut 
c{)llfl1~ed and frightened Americans in the 1960s-pcrml~slvene~s, pornoplnphy, 
Dr. :Spock, tho Chicap;o conspiracy, Daniel Ellsberg, Abby Hoffman, the VI eather. 
)11en, pot, LSD, the SDS and more. 

TRIVIAL OR ABSURD 

For t.hoRe who worr~r that m(!llycodclling judgeR are shackl!l1g l,aw. officers, 
S. 1400 would make it caRieI' to WIretap (\n~ entmp suspec~s. For those WI.lO com· 
1)lain that lawbreal;:rrs are puni~hed too ler:-lCntly, the bill \\ ould set up a prelsu,~p, 
tion against parole und probntl()n and rcnnp08c a mm~d~tory deat~l~lnu th or 
certain offenHes. For those who fear that. too many cr~mlllals get 0 a togi, er, 
it would roll back the insnnity defense m a .way wh!ch would, ~8 ~:()f. O\llS 
B. Schwartz of the UniverRity of Penl1l:\ylvaml1 Ll1w :School put~ It, leturn thi 
1aw to a primitive stut·e which it abml~oIled over 1.1 c~ntur~ ago, 19n1(e :,hd ?Iog 
-aspect of guilt, and fly in tho face of VIrtual unaJlll111ty pmnfully ac lCve 111 0 

'Pn~}o~.eJ~~:·~;le bill stop ther(-. For those ",ho would repeal the First Amendment 
in the name of national security, S. 140.0 ':,ould Iepu~iate the "?INlr acid rreh~n~ 
(hnrrer" doctrine declaring it illegal to lllClte other,; to engage 111 co~ lIC W IC 
;the; 01' at any !dt~tre time would facilitate the overthrow or dest.nlCtlOn by force 
of the r:overnment." Or, for those concerned abou~ state secr~t.s, tJ1e mcas~Ire 

, Id' .tJ-c it 0, felony for uny fedcrnl employee to dlsclosc classIfIed mformatlOn 
~'~})un~~:thorizt'd recil)icnts," no matter how trivial ~he information or how absurd, 
the classification. . .,. ','. . t . ht res is 

But where f:). 1400 truly matches the CIVIl hbertll,rlan,,; '~~l~ mg. n}~. . 
in the two sections allowing public officials to excusc crmws by Cltmg thClr publio 
duty" or orders from superiors. '. ''IT' H .·d 

Consider for example, the criminal cl1arge:" agalllst f,armer H lute ot~se 31 °i 
John D. Ehrlichman t\'nd Egil Krogh/,., chlLrges stemmmg from. the burglary °d 
Daniel Ellsberp;'s ps),chiatrist's office. Jj~for~ Krogh pl~aded gUIlty, bot~ ho ~n 
Ehl'liclnnan asked that their cases be dlSllllsscd, argulllg tl,1o,t they 'yel~ u~~ng n8 "officers of the United States." Ehrlichn?an's lawye~ carned the pom~ ur er, 
stating' "'1'ho President ... spccificully directed Ehrhpluna~ to .make l,~own t~ 
Krogh,' [David] f' oung a~ld Charle~, Colso~ :hlt~ [~he lllvestlgatlOll of Ellsbeto 
was impressed With a rI[ttlOnal secunty chal.l,~terlstJ(). .' a 

Ehl'licllllllln'S at,tomey l?ased ~lis argument on t,he old PJ~n.9p~e that ther! ~:e 
be no crime without a gmlty I~lr:-d, a mons rea. II~ s~ate. ,e ess~!1hc ~ n 5t 
crime of conspiracy is ... eVil mtent. The !lSSoclfLtl?n of per~ons"lt 0 en 
iutent is not a conspiracy, and the associntion of E~rhcluna~ w!th the ot~~rs 0" 
:l presidenti[tl assignment cannot be transformed mto ~ ernnmal CO~Sp~[\O~' s 
~ Thon consider Adolf Eichmann eontending in an Isra:-lt courtroom t at e .'\~e 
not rruilty of the masS slaughter of Jews because he did .;not ~ave tlg.rcqUl'Sder edl ~r criminal intent, that he had merely obeyed SUpe!IOr oIders. ,r con~l be 
!the words of Lt. Calley, testifying Feb. 22, 1971, at Ius court-martwi for t 

:Maylni massacre: I Th t s my job 
'''Well, I was ordered to. g,? in there a!1d destroy t 1e enemy. i ili d that! 

tbat day. That was the llllSSlon I was given ... I felt1then ar;d st dIdo nol 
ncted us I was directed and I carried out the orders that was given, an 
feel wrol}g in doing so, sir." 
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TlIE SAME PRINCIPLE 

This is by no means to suggeat that mass murder or massacre are at all com­
parable to ordering a burglary. Nor is it to suggest that the administration blJl 

,would excuse oJl acts by public officials. All official, after all, WO~lld have to 
persuade a jury that he "reasonably believed" his action was legal. It is difficult 
to conceive of a preSidential assistant succeeding in that, for example, in a murder 
case, though in the national security area it is not implausible that some juries 
would suspend all ordinary standards for judging on official's conduct. 

But the point is' that the same basic principle lies behind the Ehrlichman and 
Eiohmatm-Calley defenses-and that the Nixon hill would in part adopt that 
prinCiple into federal law. Nuremberg surely taught us that a man cannot hide 
from the law by claiming he is more a machine than a man. Free will and in­
dividual choice and personal responsibility are at the heart of our criminal justice 
system. It would be inconceivable for us to hide them under a cloak of "public 
duty" 01' an "administrative grant of permission." 

WHAT lIUGHT HAVE BEEN 

Imagine what might have happened if S. 1400 hnd already been law when 
Ehrliclunan and Krogh were contemplating a burglary. Ehrlichmo.n need only 
seek an "administrative grant of permission" from, say a Justice Department 
confidante, and Krogh need only. plan to persuade a jury th[tt he "reasonably 
believed" the law not only authorized but required him to order the burglary. 

Krogh's lawyers could submit a memorandum from the President describing 
the national security implications of the break-in. Ehrlichman could testify 
that he told Krogh national security made it all perfectly legal. And Ehrlichman's 
lawyers could introduce his "administrative grant of permission." Ho.rry Truman's 
buck would be passed so rapidly from one person to another that, in the end, no 
oriminal would have committed the crime, only public st;1rvants doing their duty. 

In fnct, Edgar Browll, a Justice Department attornoy who helped write S. 1400 
says that while "we certainly did not intend to provide greater protection for 
unlawful activity by government officials, you It1'e right-if I were Bud Krogh 
and this provision were on the books, I would certainly use it in my defense." 

Brown also I1cknowledges that the "public duty" section probably would have 
served as an effeetive defense for the Cubans arrested in the Watergate complexi 
they could credibly;have claimed ignorance of U.S. law and 8hown "reasonabl" 
reliance" on the words of high government officials. 

But "taking this provision out of context and looking at it without reference to 
its history and purpose makes it look much broader than it was ever intended to 
be," he remarks. 

The history and purpose of S. 1400's "Nuremberg" actions are strange and 
tangled. The proviSions have passed through the hands of'(1umerous lawyers, 
academics and legislators fOJ: at least 20 years. POll example, ODe source of perhaps 
the choicest language was an American Bar Association committee. It was the 
ABA's Committee on Reform of Federal Criminal Law, chaired by Prof. Livin~ton 
Hall of the Harvard Law School, which specifically l'ecommen,ded that the 'rea­
sonably beHeved" standard be included for public officials. 
~'We concluded," says Prof. Hall,. "that the exact scope of Ptlblic duty is so 

difficult to define that, in matters of criminal liability, the public servant should 
be given greater freedoni of action and the benefit of the doubt. The law is so 
complex as to the duties and obligations of an official that, after considerable 
discussion and debate,. we concluded that if an individual 'reasonably believed' 
his duty required certain action, that individual should not be subjected to criminal 
punishment. " 

HaU's ABA committee made its recommendation in November, 1972, and it 
certainly could not have anticipated its application to Watergate. But Prof. Hall 
says he still does not consider the section improper. II 'Reasonably believed' is 
not a subjective standard," he claims. "It is totally objective and it is one easily 
applied by the jury. It is a. simple matter of determining intent. Juries do that 
every day. 

"You've gotten hold of a philosophical dilemma at lea~t 2,000 years old. Gov­
ernments have to go 011. If criminal law is looking over the shoulder of every 
public official every time that individual could conceivably be guilty of criminal. 
conduct, the government would be paralyzed ... If we are to ai:range our laws 
to take account of a time when Herr Hitler comes to power, then we arc in'a sorry 
state indeed. I ha,ve not seen any good has been accomplished by putting anybody 
associated with the Watergate in jail, except to ml;1.ke them talk." 
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A rmVILEGE OF IGNORANCE? 

Is ';REASON ABLY BELIEVED" a "totally objective" standard? Has ll(} 

good been accomplished by putting Watergate criminals in jail other than to 
make them talk? Should public servants "be given greater freedom of action" 
than the rest of us "in matters of criminal liability?" These positions are, to put 
it mildly, highly debatable. 

Most, codes of justice, of course, recognize instances where the hapless or the 
~elpless should not suffer thc usual penalties for their crimcs. These include acts 
lUvolving insanity, coercion or duress, self-defense and certain mistakes of fact. 
~ut "ignorance of the law"-the other sidc of the "reasonably believed" coin­
IS not generally acccpted as a justification for crime. 

One rcason for this, as Justice Oliver Wendell Holmes put it, is that "to admit 
the excuse at all would be to encourage ignorance" Another is that a reasonable 
person rarely need rely on someone else's authority to tell him an act is wrong. He 
has a closer authority at hand: his own conscience. 
'. '~N 0 sane defendant has come forward to plead ignorance that the law forbids 

killing n humnn being or taking another's property or burning another's house" 
the legal scholar Jerome Hall has remarked. "In such cases, which include the 
common law felonies and the more serious misdemeanors, instead of as~erting 
thnt knowledge of law is presumed, it would be much more significant to assert 
thnt knowledge of lnw (equally, ignornnce or mistake of lnw) is wholly irrelevant," 

f\~d the codes certainly do not give those who administer the Inw the Rpecinl 
pl'lvllege of claiming ignorance when they break it. If anything, logic suggests 
thnt public officials should be held to a higher standnrd in understanding and 
obeying the law, not the lower one suggested by Prof. Hall. 

.A 20-YEAR HISTORY 

Yet it is not Prof. Hall's ABA committee that invented the two S, 1400 sections, 
Theil' origins are more intricate than thnt. They began in a far narrower provision 
of t~e M?del Penal Code, a legal blueprint published by the American La"­
Inst~tute lU 1953. They then reappeared 18 years later in the 1971 report of the 
NatIOnal Commission on Reform of Criminal Laws, a congressionally created 
panel headed by former California Gov. Edmund G. Brown-only by thcn the 
language had been significantly altered. As the Brown Commission commented: 

"By virtue of the general requirement of only !.L reasonable belief . . . tho 
scope of justified or excused action by a public servant is broader here than ill 
the model Penal Code." 

The Brown_Commission had begun its work in 1966, at the height of the counter­
cu~ture and Vietnam, and it, too, obviously could not have foreseen 'Watergate, 
Milton Stein, who wrote the commission comment as its specinl counsel, notes that 
the commission sections were concerned chiefly with the problems of the police and 
otb.eJ:' law enforcement officials. He also contends that "a jury would expect the 
1mbhc servant to know more, so a 'reasonable belief' tlU1t a criminal action was 
'not criminal is less likely in the case of n. public servn.nt." But he adds: "The 
problem you describe was not anticipated, but it is there." , 

The Justice Department of John Mitchell then used the Brown Commission 
report as a model for writing many parts of S. 1400. Continuity from the Brown 
Commission to the Nixon-Mitchell Justice Department was provided in thc person 
of John W. Dean III, who had been associate director of the Brown Commission 
n.nd became the direct beneficiary of Mitchell's patronage in the administration, 
It was nearly two years after the Brown Commission report that the ABA spe­
cific~lly recommended i~cluding "reasonably believed" in the "public duty" 
sectIOn and that the JustICe Department went along. 

WHY DO IT AT ALL? 

THE FUNDAMENTAL QUESTION to be asked n.bout the "Nuremburg" provisions­
as well as other parts of the bill-is not whether they should be changed, bllt 
whether ~hey nre needed at all and, if so, whether they should be considered 'in 
one masslve nleasure. 

Thc purpose of the bill is to "reform, revise and codify" the U.S. Criminnl 
Code, an impenetrable legal museum in which most ancient monuments nrfr 
crusted over with layers of precedent. This is certainly a worthy goal. But it has ~ 
deceptively mild ring about it. The fact is that in mn.ny areas, the bill would in 
effect create controversial new laws, each of which would normally trigger ex­
tensive congressional debate. 
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Neither the "Nuremburg" provision " 
cUt:rentlr ~ the criminal coda. Th~ se~~i~~r,l1l~ythmg hl~e them, for example, are 
rulmgs, m hne with the intention to coelif" S arel based, mther, on scattered court 

But "OIn f th I " case aw. 
lS e 0 e case aw as applied t br 

head. One source of the "ImbUe dut r" sec~iEli lC ~ervants, .has been turned on its 
a prohibition officer who fired two ~hots at n, IOlhm8tanee, lS nn old case involvinO' 
The court held that the facts nt hand wo aldal' t ~uspected of containing liquol'~ 
prudent man that the car did contain lJ u no avc persuaded a rcasonably 
within the scope of his duty Thus a r~rze and that the agent was not ncting 
help!ng to Support 11 proposed' O'enemllaw Itnl~tth~t lld)rotcctc~ the citizrl~ is now 
offiCIals. to' I,L W ou also gIVc gronter hcense to 

l\Iuch of the "public duty" defense mol' 
The typical case, is that of a soldie~ ~n lTueover, come.s 9ut of a military context. 
The courts have held that such killing is ~ ... ;'1r? I~uty l~Jl~~ng an escapill.g prisoner. 
1\'Quld know that the authorit r or ord ' . usa) .e,. un e~s n. man of ordmary sense 
Any ordcr that is not patentl J iIle al ~ under "hlC11 he acted was clearly illcgal. 
that ordel; will protect the soller fl~m ~ri~}~a7ti og~~ed, the courts have said, and 

But n public servant," acting freel en a. I y. . 
undrr the compulsion of strict militar~' di~ n.ny~ be Aquate~ WIth a soldier acting 
11 soldier must obey commnnds. An offie' I elp :T',.n offic~al can Uf;e discrction; 
~t(lcknde if he did. An official can resign .I~ s~w- Ie usc, n. soldlC!' could end up in the 

As the judge in one of th~ militnl' d~, IeI' ~~)1I10t. 
must be, to 11 certain extcnt a de y e :_C8 st~ted. ,:\0 ensure cfficiency, any army 
cOl'pornl, is invested with m~ arbitl~'l.~'~;S~~' ~ach OfI1

t
e
l
er, from the general to the 

soldier who enlists in the arm wal '. vel' o\'e~ ,10SC beneath him, nnd the 
~lJrrenders his personnllibertl dU~i~~sh~~ ~~I~~e !n:'~:ulali' his rights as n civilian, 
come nnd go at the will of his superior officer ~~? 0 IS en stment, nnd consents to 

• The "Official Misstatement of Law" ,/' . Id 
\urvy as far as public officials are con~~~nleOll WOt! nlso.tyrn the case lnw topsy-
Supreme. Court rulings which cleared citizensd~v~gl'" ~l'°l~s~n stems, largely from 
t!l~t, thClr actll werc legal. Thus \\'itne~se~ b f 1.1 t~e IOe h.on officml as~urallces 
tlvltJe:l Commission in 1954 l' f 'd "'. e ore .e 10 Un-AmerICan Ac­
t?ld them of their right not ~oui~cr~' nn~wet'l queRhons ,after the commission 
VIC ted of violatinO' an Ohio statute 1 m~e" lemselves. They \\'ore later con­
rcverRed the convi~tion. ' )y re usmg to answer, but the high rom't 

This section clearly serves an importa t . . 
problem arises when the "administrnti e ng P\~pofRe In I:r~tcctmg citizenR. The 
pl~blic official to another. ,v ran 0 perllllsslOn" is given by one 

THE LIMITS OF conIFICATION 

Even if both these sections can r 'th h' 
~tancesl.- should Congress adopt' th~~~\ J \\ °h 'Y Jie purposes in certain cirCl1m­
:Jfodell'cnal Code in narrower f . ~r ~ clrcum8tance~? They were in the 
to br as comprehensive as POSSib:~n'lsni thi1t ;vas a the(Jretl~al document meant 

'I~ission study, former special c~uns~l r . ~~ ,~elr app.earnn~e III the Brown Com­
SI,o?- st!ldy, former special counsel Stei~ l'C~u ~.1~P9}1'II,al nee 111 the Brown Commis­
VlSlOlllU the first I b ' ar .fl, Ie reason \\'(' needcd a pro­
not mean the sJ~\~[J was ,~caus~ of om: int~nt to b.e co~plete." But that does 
century or loJger. As o~~ ~~T~;~d~~tl' Stl'eePGI~g ~atJo~lal HH': for the next half 

"I first thou ht that it, rIC ' .. 1e 1 eat R chIef codlfiel's wrote: 
demonstrntionsgso thnt '\Yh~~ul~ be l~o~slbJe to r~duce It!1\'::; to Rimple geometric 
capable of pronouncinO' on lor cou lea ::nd tw. two Ideai' togeth('r would be 
this was an absurd ide;''' t 10m. I almost ll1uneduttely convinc('d myself that 

Congress should similarly recoO'n' tl t t1 I' . 
Jerome Fmnk hns.written' "Cod!"fi IZf. la 1ere are HUlts to codification. Judge 
will ('xclude . ~r . l' . , I en IOn ... cannot create a bodv of rul('s which 
ity .. '. The {~e~c~1 r~l~OVt~tlon ~nd t!l?J'ebr guurantee, comlll~te prpdictnbil­
is to be abandoned." g llatmg, b) antiCIpatIOn, all, posslble legal relutionships 

cO~;i~e~?lgt~~~n dO~s ~~t kill these see~ions outright, it should at the very least 
Wlitten in b" theS 1\~I't' cahteelljY'J'l:Jit' <?ngDW,lth

t 
other turn-buck-the-clock provi;;i~ns 

I J .LVi , '" ,lce epal' mcnt 
t would not be merely "eod'f' "f· : 1 ' . section which wo Id I ymg, . or exnmp .e, If It adopts the obscenity 

Pl'opridte" clo e u futl~V all mat?rlUl contmnmg "unneeesHarv" Or "inap­
the lnw b s -,ups 0 n. ';lmnn gemtal. Nor would it be mel'ciy "revi~in ,II 

Smith Aft re~:~hg'tl;S t~e bIll WOIClld, the "guilt. by associntion" provisio~ ;f t~e 
, , e upl'eme ourt found ullconstitutionaL l'he mCasure 

'Co 

," 

I 
I 
I 
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would mltke it a crime just to "join" 01' be "an active member" of a group which 
plans to incite conduct that would "facilitate" the overthrow of the government­
"then or f.t any future time." 

And if insanity is no longer to be recognized as a disease by the law; if capitul 
punishment is to be re-established; if leaking classified informn,tion is to be pub­
lished as a felony-these cannot be considered little sections of a giant bill. They 
must rcceive, one by one, the complete, open and individual debate they demand. 

[From the Wnshington Post, Mnr. 3, l1J74] 

CRHUNAL CODE: JUSTICE REPLIES 

(By Henry E. Petersen) 

I am somewhat disheartened by the article "Making It All Perfectly Legal" bv 
Richard R. Korn and Gregory B. Crnig which apIleared in the Outlook ~ertion 
of Jan. 20. The subject of the article was S. 1400, n Senate bill designed to rc>form 
the entire body of the substnntive federal criminallnw, which was drnfted within 
the Depart.nent of Justice and transmitted )IY the administrntion to the Congress 
in March of 1973. The article contains unfortunate innuendo and n number of 
inaccurate and misleading statements. 

1. The general theme of the article is that S. HOO is "the quintessence of the 
law and order backlash" that takeR" advnntnge of everything that confused and 
fl'ightened Americans in the 1960s" and thnt it "matchcH the civil libertarians' 
worst nightmares." The bill's author is identified as "the Justice Departm('nt of 
John :Mitchell," in which, it is pointed out, John IV. Dean III "became the direct 
beneficiary of Mitchell's patronnge." Implicit in the article is tho suggeiltion that 
certain defenses to criminal prosecut.ions may have been included in S. 1400 with 
an eye to benefitting certain public officials involved in the IVatergate matter. 

S. 1400, which is based largely upon the draft bill produced in January, 1071, 
by the National Commission on Reform of Federal Criminal Laws [known as the. 
Brown Commission after its chairman, former California Gov. Edmund G, 
Brown, was drafted by a special group of career attorneys in the Departmrnt of 
Justice working in consultation with attorneys of other federal departments and 
regulatory agencies that would be affected by this legislation. Their work Wfl~ 
rcviewed by a committee headed by me. 'rhe review in the Department of Justice 
went no further, 

The spirit in which this work was carried on wns accurately descrilwd hy 
Judge Joseph T. Sneed, then deputy attorney gcneral and former dean of Duke 
University's Law Rchool, in testimony before the Senate Judiciary Committee: 

"Let me stress that we have constantly sought to proquce not just u useful 
assemblage of prosclmtor's tools, but also as fail' a series of provisions as could 
be drafted. The critical importance of fairness in It criminal code is apparent to 
us as citizens. It is also apparent to us as lnwyers whose work under unfair statutes 
would very quickly and very properly be undone by the eotlrts. This is a matter 
of gr('ut importance to us. . . 'Ve have consistently considered fundmnentnl 
fairness-to potential defendants, to defendants and to society as a whole-to 
be an imperative." 

v,{hether or not everyone would agree that the product of this effort, in all of 
its provisions, has achieved the bnlance we attempted, to dismiss the elltire 
proposal as a 'eries of drnconian provisions does service neither to the facts, the 
public, nor the career attorneys who produced it. 

The inference suggested in the opening pnragrnphs of the article and at n few 
points thereafter-that the defense provisions of the bill were inserted by or on 
behalf of individunls accuRed of complieH,y in the Watergate matter-is nothing 
short of ludicrous. Suppressing a more direct response, I will tcnder only' a chrono­
logienl accounting, pointing out that the two defenscs in question were drnfted 
iL\ the Department in mid-I071 and mid-1972; that the bill was trnnsmitted to the 
Congress 011 :March 1.12, Hl73, before rather than after the reading of the [James 
W.1McCordletter [to ,Judge John J. Siricn]; that a bill of sucll scope obviously' 
would require at least two or three years after introduction .to wend its war 
through the appropriate eongl'essional committees and reach the point of passage; 
and that the bill expressly provides that it is not to become effective until two 
years after its passage. 

• 
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2. The prin?ip.al, direct chayge Im'cled by the art.iele if; that, in the chapter on 
defenses to cl'lmmal prosecutIOns, the defensE'S entItled "Public Duty" brnzenlv 
extend the law in providing defenses to public officials accused of -Ivrongcloing. 
Th('y would not. 

The public duty defense docs not It give grC'ater license to officials" than do('s 
ourrent law. It is' probably as accurate a statement of the' Cllrrrnt cnse In\'," a,; is 
possible to devise. It certainly would give no' public official a defense to a pro,;eOll­
tion in the sorts of situations with which the aut,hors profess concern. Even the 
allegation tha~ S. l400.and ~he Brown Commis~ion Code ,,:ould pxpnnd UJlllll the' 
recommendatIOn cOlltamed m the Model Pellal Code [publ!~hed bv the AnwricttU< 
Law Institute in 19(i3j-on the questionablc aSlmmptioIl thnt the IVlod(>1 Penal. 
Code is more relevant than current law-is not whollv accurate. The l'dou(!l 
PennI Code would permit a defense where the defendant 'ibeliC'ves" hi" conduct, io 
be authorized in certain circumstaneel:l; the fl. 1400 in"ertion of the word "renson­
ubly" hefore the word «believes" is a cutback from the prlll'>pective reach of the 
Model Penal Code's formulation in such instances. (Bection 3.03 (3) (a) ~,IP,-;, 
Proposed Official Draft.) 

The allegation that the defense of "official mi~~taten1('llt. of law" would "turn 
the case law topsy-tllrvy ns far as officials are conc<:rned" is (\Iso ,\ithont bni<i~ in 
fnet. This defense, too, reflects tho eurrent Cltse law, except to the extent that it 
~uts buck ~:m the existing law .by requiring t~at any rC'liollce upon an ngency's 
mterpretation of the lnw J;le "wl'ltten" and be "Is::med b~" the heud of (the) agency." 
Moreover, us un affirmatlve defense, the burdrn would he upon the defendant. tOo 
establish to a jury that his l'('liance upon the official IIli~stntement of the law was 
r~fisonable ane! was in good faith. The defense hus \)('e11 applied in appropri:\te 
CIrcumstances 111 the past-sec Co.1: v. Louisiana, a79 U.S. ii50 (106;;) (involving 
defendants engaged in a civil right;; demonstration); ['.S. 1'. LalllJ, 385 U.8. 475 

'(1967) (involving a defendant who trawled to 0ubn in \'illlntion of Rt.ate DC'part­
ment regulation:»; flud Raley v. Ohio, 360 U.S. 423 (1!l59) (in\'oIYing drfenclants 
charged with contempt of court for invoking their privilege against sclf-incrillliua­
tion)-and it would continue to be availnble in apPl'(lpriate ('ircumstances ill the 
future. By no stretch of the imaginntion could it IX' constrllC'd to readl the ~itnn­
tio:)s hypothe.sized by the .authors of the article. (See genernlly, L. lInll and 
Sehgman, "MIstake of Law 1Il Mells Rca," 8 II. Chi. L. Rev. 641 (194,]); J. lInn, 
({Ignorance and Mistake in Criminal Law," 33 Ind. L. J. 1 (H);i7).) :;"Io1'eo\'el', not. 
only is most state case law similar, so is the comparable provision of most modern 
state codes. (See e.g., Section 15.20 of the New York Revised Penal Luw') 

As to the mithors' ultimate doubts nbout the wisdom of codifying defenl'1('s at 
all, it should be recognized tlutt !my such codification cnn provide only the brond 
outlines of the law, ns do the gC'nernliz('d statements of ~uch law prefacing the 
specific holdings in the current ease decisiom:;. Application of these principle'S t() 
the myriad fact situations possible must continuc to be left to the sound judgment 
orthc courts and the common sense of jllrie~. , 

3. While the above nllegations constitutt'd the foundation of thc' author~' pri­
mnry attack, in the coursc of thc~ir article they mad(' HeVC'rnl oth('r pluin mis­
statements which demonstrate unfamiliarity t'ither with S. 1400 or with eurr('nt 
Inw. Among those misstatements are the foi!owing: 

The authors alJege' that "S .. 1400 would make it Pll~ier to wiretap." It would not. 
S. 1400 pamllels preciscly the reach of the current wh'('tapping statutes ('ven to> 
~he extent of retaining some of the more ul1wipldy lnngnnp;e of the eUl'l'ent stn lutes 
In an effort to allay uny possible conC('1"n that attempted ::::implification mip;ht 
alter their scope. (Compare sections 1532-1534 and 3125-3131 of S. HOO with 18 
U.R.C. 2510-2520.) 

The fluthors claim thnt "R. 1400 would make it easier to ... t'ntrap SlH;pc>ctS!' 
It would not. The entrapment provision of R. 1400 codifies the case law consis­
tently announced by the Supreme Court for ov('r 40 \'ears. (Compare Sectioll 531 
0Uf S. 1400 with the decisions in U.S. V. Russell, 41! ·U':;;. 423 (1973); Sherman v. 

.S. 356 U.S. 369 (1958); und Sorrells V. U,S., 287 U.S.·'13.') (11)32).) 
. 'Fhe authors nUege t.hat S. 1400 would restore "the 'l,'11ilt by ailsociation' pro .. 

YlslOn of the Smith Act, which the Supreme Court found unconstitutional," anci 
'repudiate the 'clear and present dungel" doctrine!' It would not. The only 
portions of the Smith Act, 18 U.S. C. 2381i, that would be carried forward by S. 1400 
¥e those that have specifically been held con'ltitutiollal by the Supreme Court. 

he language employed-singled out nnd quoted by the nuthors of the article afl 
exemplifying its unconstitutional breadth-is taken directly from SupremO' 
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COUl"t, decisions to insure that the statute would stay within the bounds set by 
the Court. (Dennis v. U.S;~ 3H U.S. 494, 499-511 (1951); Yates 't'. U.S., 354 
U.H.,. 298~ ::121, 325 (1957); lVoto v. U.S,) 3(W U.S. 290, 297-298 (1961); and Scales 
t'. [. nilea Slates, 367 U.s. 203, 234 \1(61).) The "clear and present danger" 
tp"t docs not appear in S. 1400,. just as it does not appear any place in current 
statute,;, for Lhe simple reason that it is an implied constitutional limitation, the 
~1tatement of which in a statute would be redundant at best. (Dennis 1'. U.S 
341 U.S. at 512-15; Scales v. U.S., 367 U.S. at 230,) " 

The authors assert that S, 1400 seeks "more power for the state" than S. 1 
:mothC'r proposal for (\, federal criminal code which has been introduced by Sens: 
l\1cClell:m, Ervin and Hruska, I am not sure of the measure the authors would 
llt4(> to determine what would constitute "more power for the state," but most 
law)"er;; would mea:=:ure such power contained in II federal code by the provisions 
grunting feden1.1 juri"diction to pro~ecute the criminal offenses thereiu defined. 
An oxaminution 1)f S. 1400 will readily reveal that the jurisdictional r('ach of 
that hill hi clearly more circullHicribed than that of S. 1, and, for that matter, 
lllateriu.\ly morc circumscribed than th:tt of the Brown Commissioll, 

4. In three other area;-;-involving the in~anity defense, the di~seminution of 
<ch~,.itit'd information and the death penalty-the authors have mude reference 
to the H. 1400 proviHiOlltl in a f::t8hion that hardly suggests any scnsitivity on the 
H>art of thc DOllartmrnt to the HOriOUS social and policy considerations involved, 
All three al'(~US, howev('!', havc been the subjects of extensive and thoughtful 
evaluation during thr dmfting pl'oces,.;, and have been specifically pointed out 
by tho Department to the Congress as matters involving controversial points 
warranting honrings, elOiSe examination and di~passionate cOllsideration. Hearings 
with respect to two of those areas have alrcady been held. 

Insanity i~ a drfenHe to a pros(>cuUon ttndeJ' S. 1400 only if tho defendant WUR 
not aware of what he was doing. Defendants suffering from L1 I('s" dehilitatin~ 
mental dibem;o 01' drfect., though found by a jury to have couunitt('d the criminnl 
tlcL with tho requh-;ite crimiual intont, would h(' entitled to a special pre-scntoncing 
l)rocrrding at which p:;ychiatric t('stimony, free of the lJrdinnr~r coufin(>s of the 
rule:; of eVidence, would \)(' admissible. The judge would tl1('u sentence the indiviQ­
l1.lal, wh('ro approprinte, to psychiatric troatment in a hospitnl (H' lUI outpatient 
'Clinic mthell: than to incarceration in a federal prisQn. The procedure WllS devised 
W:l a l'C'tlsonable and humane alternative to the current swearing contest bt'iwcen 
gOV<'l'llment and dc>fense psychiatrists. (See sections 502 and 4221-4225 of ::l, 
1400.) The ttllegntion that in S, 1400 insanity "i:; no long(>r to be recognized us 
it dhwn~e by the law" is not 11 fair charuct('rizntion, 

Tht' provision concerning dissemination of clussifi(>d inforl11ation by govern­
ment employees would, in 11 morc careful analysis, be acknowledged to restrict 
current law in at least as many areas as it ext('nds it. (Compare st'ction 1124 of 
S. 1400 with 18 U,S.C. 798, 42 U,S.C. 2274 llnd 2277, and liO U.S,C. 783(b), and 
Scl!l'bcck v. U.S., 317 P. 2d M6 (C.A. D.C. 1(62).) Moreover, to the extent that 
till' author's lnnguage may be interpreted as suggC'sting that disseminating 
cl[\s~itied information is not now punishable at the fdony level, it should be 
noted that the current statutes cm'ry penalties of 10 years or morC' while H. 1400 
c:tni!'s a three-year muximum p('ualty (01' 11 seven-yeur maxim1,)m if the informa­
tion W!tll delivered to a foreign agent.) 

'£h(' authors statt' that S. 1400 would "reimpos(' a mandatory death p('nalty 
foJ' certaitl offen~('s," The provision referred to cannot fairl;}' be c!1tegorized liS 
mandatory in the traditional sense. While certainly the incorporntion of the 
denth pennlty Itt all is 11 matter of justifiable controversy, if there ill to be a dl'nth 
penalty under any circumstances the provision set forth in S. 1400 deserves to be 
recognized as It carefully circumscribed proposnl. It is limited to II very narrow 
mng!' of offenses and attt'ndant circum:;tunces j it is designed in n fa;~hion til/It will 
afford the maximum deterrent protection to victims of mpes, kidllapings and nil'­
craft. hijackingsj and it is made subject to an objectivt', post-verdict determination 
by a jury, It is, in my view, more mtionally devised than uny other death pt'nnltr 
proposal pending in th(' Congress or pending or passed in nny of the state legislu-
turet'. tHee sections 2'101 and 2402 of S. 1400.) '. 

A work of scopt' encompassing th(~ entirety of the federal criminal law is hound 
to include somc provi~ions that will create, or l'ocrent.l', kgitimate controv~rsy) 
but. the:lo provisions should be recognized for what they ar('--l'elativcly minor 
segments of IL mujor work containing literally hundreds of improvements in the 
fedl'l'nl criminal illw, Certninly thoy warrant thoughtful discussion mther thun 
illllUt'ndo and ill-considered extrapolation. 'rhe federal criminal code proposcd by 
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the D\P:~rtment of ,Justice, ils well the code~ )1'0" , 
Comm1ssIOn rep?r,t, will receive careful and '1' 1 . posed m,.s, ~ !~nd ~ll the Brown 
:tnd HouHe JudICIary Committees and I I ('uSOl1jd COmudCl!LtlO11 1Il the Hrn'ttc­
conside1'lltion in th!' pre~s. ., " lope t lat th('y will receive slmtltll: -

After two years of \Y ntergatc A -,' ,t t A 
us for not believing in the h~nJrbl~ls all ttornoy General Poterilen criticizes 
crimi~ul ju~tice bill, Then, gOin: fa~' Ib~1'l~OSdS of tk? admi:\istm~ion's omnilJtl~ 
us ?f J!uplYll1g that "tho d('f('use proviflioKs ~f thn~t'llll1~ we. ve saId, he accllSPt': 
of llldlV1du~ls accused ... in the W. e )1 ,\,,('re 1118erted or on bc>half 
short of ludICrous." atergate mattel. He culls this "nothing 

We agree: Of course, we never sugge t d th t . 
say, citing one of Petersen's Own de _ sea m the first place. Whnt we did. 
provision could have serv~d as anPgff~n~~nta~lt}'vyers, wus thut th(' "public dutv" 
anested at Wl1.t('rgat('. And 'w~ were c lve e l'ns~ for some of the def('nd!\Iit~ 
defense eould serve such n function in very con?cIllC';l that the "pnblic dutv" 
the stmw man tactic' wc !lr(' troubl('d b thh futIue, \\0 regrt't, Petersen's u~c 'of 
device for di~tra?ting attention from wfi.'tt ~~~ didu~es what we did not say n."; a. 
. Yet even 111 hiS deft'nse of the bill it. If .• uf·. 

dlsinge~.u0us; o.thers a~e boldly incorrect~e , c('rtmn cltatIons of law nre clrarly 
Potel.sen de Illes, fOJ'mstance that S 1400 ' 

"guilt by association" provisio~8 o'f th~ Sm'tl"'flf O'II1Htat(' th(' ullconstitutional 
rend ~ pr?Vision punishing anyone who ,'c. ,I 1 .c,. ~ ~uge a6 ?f S. 1400 he will 
orgulllz~tlOn which incites others to e ,~?ll1s?r ICmams un qct1ve member of an 
future 111711; would facilitate the overthr n,.,,\ge m fconduct winch Lhe/l 07' at some 
of such language, how cnn 1'et('r;;OI1 dciw• 'ti 't ~'l [tit] gov(>rnment," In tll<' ftle~ 
~IOllle:l' "clear and present d'mgcr" tc~C wh!l i 'h' 1, 1°0 would repudiate JUHtiee 
speech? ,. Ie ~ as Ol1g protected Pl'Ovocntivc 

Whctl10r "braz('nly" Or SUbtly S 1400 t I " 

I
wns developed for 'certai;l 1irrii't~d circU1~~[~n~~~ PU~lic du~y" defense, which 
n our view, mov!l1g from the _"pecific to th'e on H!, 1lI!-( apl>ltcs ~it univ('r:::nlly_ 
T~? case law w1uch supports the "public d f "edtl

f 
1pSO facio extends the IttW_ 

!"Ihtary context. To the extent thut th(' " U l~' J en~,e cO,mes largely from It 
m~ended to protect policemen from lJ('it ]);1! IC t Idit}: d('f('ns~ wns 0l1~inally 
I!llstnkes made in the line of dut, h Ig prOHe?u t' and COIlvlctrd for honest 
hes) however,. in taking a principI~ 'fl~OJ~ ~~~(' I~~\ s?emsdre!u.;on~ble,. The dang('r 
ernment offiClals. One of the lC!;son f"\ ' un I my an applymg 1t to all gov­
inSUlation from criminal prosecutionS ~he{l ater,~ute surely is that a perceived 
statute, can lead to dangero~s abuse'S of oirtr 11 cO,mes fl'om a President 01' a 

Petersen':; demurrer notwithst d' hClll "po"~r. 
P~Ovision does turn the cnse la - an, mg, ,t e OffiCllll mi:'lstatC'llleut. of law" 
With private individuuls prose6tltt~d~;'i;~~\r The [e~e~'llnt ~atl('s deal ('xclusivclv 
~otun~ements. S, 14.00 is innovative in tli'lt it ~~~;uiJ ;ff 1~. re~I(tncc ou official pl'(i-
51 uatlOns in which one government om . 1 Id IIc 1\'e y (>xtend a def(>I1H(' to 
authorized criminal conduct b another ICW .• cou a cg~ that h(' "miFltakenlv" 
~ha,t .official from criminal saKetions Tlft~'lVt'~lll11,?nt. 0lffiC,IllI, th(,l'eby immul1izii:lg 
mdlvl~ual from irrational overnm . _ '.' ,. ~)Ill!-ClP e mtt'nd('d to protect the 
collUSIOn i'l wrongdoin &n ,ent beh~t\ 101 might be u8rd to pl'otect offichl 
is beaten i~to .an (';wcnfive s~?o;~fllln, a 8hlCld originally dt'signed for the citiz~n 

Pctt'1'8ell wl'ltes that the provikions' l' t t " 
1~c do not agree. \Ve do not a r~e th.~~ee~H~C 0 are l'('l.ativelr minor segments." 
111retapping, fl'cedoll1 of asso~ation' and tl~Pden~h O~ClUlr?l~lfeusn!lc(" insnnity, 
rhat JS why we wrote the article PI, e. ea penalty .U·r mlllOl' mutters_ 
III one way or another the Nixon ;dr:;fn~~r~ ~: e we~lle overly concerned. After all, 
years. But tho Nixon 'admi 't' " .la lOn W1 come to all end within three 
presidency. If we ·were in ~~s rn.tJ~n, bJ_:I, If passe?, will long out.live Mr. Nixon's 
residues of the Watercrate meKt~I'~y In!elllpera~e It was because of our fear that 
of justice in thii:l count~·" for an I'nl dYefiIlnnl~thttpersltst, and polluto the administl'llt.iou: 

J' I e --uno 0 COme. -
RICHARD R. KORN 
GREGORY B, CHAIG 

Se~~r~~oi( HRUf:CA. I. 'IvilldllOW UHk T?m ,H(mdol'son of the stuff of 
nn' onnec}, i~ '- a. ue member of tIns subcommittee if 1 . 1 lr qU:E[tIOllS, find If ,so, to pursue them at this point. ' le laS 

. 1 r. ENDERSON. lhank you, Mr. Ohairmall. I ho.vc just fi few. 

,-

'j 
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Mr. Craig, the Justice Department in referring to section 521 stIlted 
that the public duty defense is as aGcurate a statement of the current 
case law as it is possible to devise. 

IB that your understanding? . 
~Mr. CRAIG. I would disagree wIth that Juclg~ent on the cas~ l~w 

forl'et'lsons that I have cited in my statement. I thmk the vast LlaJonty 
of the cuse law comes out of the military context. Most of the case 
law is restl'icted to examples involving the use of 10rce by the public 
offichlls. 

In addition, those cases when a public duty defense has not been 
pC'rmitted by the court, ~re, 01 ~ourse,.n~t recorded. Conversely, when 
the public duty defense IS pe,l'lmtted, It ~s rep?rted. The defense, as I 
understand it presently, is left ~o the. discretlOn of the court: I~ my 
opinion it should be left to the dIscretIOn o~ the ~ourt. By cochfymg It 
in;sC'ction 521, it would not be up to. the discret.Ion .o.f the court. 

111'. HENDERSON. The cases you Clted were all mIlitary cases. . 
~. ·Would you say that fL policeman who poss~bly sh~ots an escapmg 
felon, nnd it is a m~stnke, S11~>uld be covered m publIc duty defense? 
'1'hat would be not III the lmhtary context. 

Mr. CUAIG. It \You~c1 be a. similar applicat.io~, though,?f the theory. 
MI'. HE~DERSON. fhn,t IS correct, but It IS not. You drew the 

distinction of military-- . ' 
!vlr. CRAIG. That is correct. However, under sectIOn ~21, It would 

apply to all public officials, \yhether or .not they were usmg force .. 
~\Ir. HENDERSON. I was gomg to ask If y~u :would agree that secho.n 

521 should be amended, if not deleted. If It IS not deleted) shot~ld It 
be amended to be limitC'd to just the use of force t1nd not be avmlablo 
to public officials outside of th~t !1r~!1. 

111'. CRAIG. :My prcferenee 111 tIns area, Mr. Henderson, woul~ .bo 
to deletc the provision in its entirety !1~~ !1pply .t~le ge,nel'l11 prOVISIOn 
section 501 which I also find the cnlpal)lhty provislOns m the proposed 
code to be very udmirable and in my opin~on they should be used ~o 
cover situ!1tions like that. Absent the deletIOn, I would urge that th!s 
provision be amended to limit its appli~ation only to those pub~c 
officials who t),l'C authorized to usc force m the performance of thell' 
duty. . 

.r.Ir. HENDE'RSON. 'l'hat is all the questIOns I have. 
:Mr. Su;m,!I'l'T. I would like to fisk 8cveral questions. 
!\:l1'. Craig) yon have stated that you wouldl'ather have the pro-

vision deleted tlnd rely on the C!1se l!1w. 
l\Ir. CRAIG. Yes; 1 would. . ' '.,' 
1fr. SUlIIlIlI'l''l'. If you had an alternatIve 0\ wh}~h WHj~ to Co_dlf) It, 

would you delete tho language "reasoll to beheve and go back to the 
fin,al report ver:c,;ion? . . . 

}.:[1'. CnAJG. That is yet allother amendment, wInch IS an alternatIVe 
that, I find proferable to leaving it as it is. . . ' 

However) as I soy, mj; liTst prC',fere_ncc IS to dele.te It e,ntIr~I;y. . . 
I\:Ir. SUlIIMI'l'T. '1'here IS some urgnment to be nlude that If you nIe 

O'oiw1 to have tt code
l 

that the defenses should be part of that code. 
go il"that decision is made, I take it w:hal; you would prefer would be to 
delC'tc the mental state aspect for tlns defense and return to the pre-

r 

vious vel'Rion. 
!\II'. CRAIG. That certainly would be preferable. I .wo~ld pl'ef~r· 

evcnmore, though, that this area not have so much duphcatlOn. There 
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~U'e genera! pJ:ovisions that deal with culRability nnd state of mind 
that c~l:tamly\'.:-o.ulcl apply: to public officials in this area. Those 
()ulp~tbllIty .proviSlOfls I tlllnk Mr. Keeney of the Department of 
Jus~ICe testIfied on .m.May 1974. 'These are provisions that would be 
aVaI~able to. ~ crm.t~al defend~nts anq not I:esh'icted to public 
?ffiClals or prIvat~ ,cItIzen.s .. 1 think p~lbhc offiemls could certainly 
mvo~e those prOVISIOns. SIffiIlurly! sectIOn 501, the general provision 
011 mIstake of fn,ct or law proposed ill S. 1400 would be televant here. 

Mr. SUMMITT. Would you codify defenSOR at all? . 
:Mr. CRAIG. 011, I think certain defenses would be leO'itimate to 

eoclify, there is no question about that. b 

Mr. S:UMMITT. I just have one other' question. 
Does It really worry you that a government official would 0'0 to the 

Depar.tment ot JustICe, ~e~k an aclvisor,V opinion 'on the legality of 
an [tatlOn, reCelve that opllllon, and then m good fuith follow it? . 

1~r. CRAIG. It would bother me if there were f1 procedure already 
ou~h.rlCd by the law to find out 'NhC'ther a search or a wiretap were 
legItImate and lawful, and that pl'oeedul'e was short-circuited. '1'hat 
procedure is to seek a wal'rantfr0I?- !1 judge j the judge then fiilds 
pro.bnble cause or not. If an. offiClalls m ~oubt about that procedure 
01' III doubt about the legahty of an actIOn for him then to pl1!'sue 
another way outside of the ordinary criminal process as is laid out in 

'our system, that would bother me a great deal j yes . 
.Mr. SUl\n.U'l''l'. This is an afHrlllative defense which would place on 

the defendant the burden of proving that his action was in good faith. 
:Ml'. ORAIG. I understand thut. 
Mr. SUMMI'l'T. I just wunted to make sure that that kind of situation 

would trouble you. 
'There are a number of legal philm;ophel's who want to go the 

other way anc11et the llon-govermuentul defendant rely on his attor­
ney's udvice, and I was curious if you would go thut wuy) too. 

Senator HRUSKA. As a mattel' of fact, abRent a court deeision ,,-here 
there is inconsistency oi' vagueness in a Rtatute, is it not considered 
that the opinion of a State attorney general or the Attorney General 
of the United States opinion constitutes- the legal decisiOll until the 
Jaw is changed? 

:Mr. CUAJG. In certain respects, sir, I agree with you. Gencrnlly 
the Atto~'ney General's opinion is published. 4-ctions aIld. policies are 
usually SIgnaled before they are taken. There IS opportumty for com­
men!; from members of the bar nml from Members of Con~l'ess and 
other citizens. It is not generally done as one privu,te citIzen in a 
public capacity quietly going to another private citizen and nsking 
for an administrative grant of permission. 

Senator HR'tJSKA. Of course, you postulate your opinion artfully on 
the idea that by doctrine a policeman is going to sneuk into some 
nSl3~s~ant attOl'~ley general's office and say bl~dcly, give me a favorn.ble 
declslOn on thIS. I am about to do sometlnng very nefarious and I 
waut protection. Will you give me protection? 

Welll I wonder if that postu]ute is not a little faulty and a little bit 
severe on people who assume a public trust. 

Is this cynical? 
IVl.r. CRAIG. It may be: But at this point. th~re are approximately 

28.I11gh Go-yernment offi.Clft~S who hnv~ been mdlCted or who have pled 
gmlty to crlllle. As I saldm my testImony, Mr. Chall'lllan, I would 

. ' 
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·never IULve suspected this kind of widespread official wrongdoing 
were a realistic possibility up until the last couple of years: ~?wevel', 
that hypothetical, unfortunately, no,y ~ooms as a real pOSSIbIlIty. 

Senator HRUSKA. Are you of the opmIOn that when Oolson made the 
plea he did, that it. was the first time that. that has ever been dono? 
Have you lived long enough to have experienced othe~ chu;l?ters. and 
other episodes und other people not numed Oolson but 1Il n. lIke sltua­
tiQn have made the same plea to the court that you detailed in your 
statement? ' 

Mr. ORAIG. Having to do with the just.ification of the brefik-ln? 
SenfitOl' HRUSKA. Yes; ovel'zenJousness and therefo1'e--
f.,IIl'. ORAIG. I agree, but the courts in the past have not accl;'ptcd 

thfit. ' . 
. Senator HRUSKA. It has been argued, has 1t not? . 

1VIr. CRAIG. Of course, but the courts hrLve not accepted It as it, legal 
defense. And my point is that in many. resI?e~tg section 521 would 
n.llow a defense of overzenlousness or public spmt to entor the pro(~oed­
ing. 

Senator HRUSKA. Was that allowed in t.he Colson cuse? 
Mr. ORAIG. It wus not. 
Senator Hl!.uSKA .. '1'hat is good. It shows the 1'ystem is working. 
Mr. CRAIG. Precisely my point. 
Senator HRUSKA. That is right. 
Mr. ORAIG. And this would change it. Judge Gesell would have been 

required to accept evidence as to Oolson's .belief ~r the st~tte of Oolson:s 
mind. That would have all been entered mto eVIdenr.e. rhe same WtlS 
true with Mr. Ehrlichman; it is my understanding that he was pre­
cluded by strict instructions trom the COUl't from making that ~mmc 
kind of a'i'gument. . , 

Senator HRUSKA. Well, of course I you say thn:t the S. 140q prOVISIon 
goes to the necessity ?f proving the defendant's. stn.te of mllld., find I 
CUlmot quite. ~gree WIth you. As a ~a!ter. of lact, the pubhc duty 
·defense prOVISIOn of the Brown comnUSSlO'll lS cut back on by S. 1400 
by requiring an objective analysis ra~her. thana subjectiye analysis of 
the defendant's belief that he was actlllg lU accordance WIth the law. 

I cannot agree with you that it. is a 1mbject-it is a reasonable be­
lip-f, and that is for the court and the jury to act out and to try to solve, 
it they can.. . 

Mr. OUAIG. :Mr. Oh alrman , my understandmg of the Brown com­
mission report the relevant section of which is section 602, part 1, is 
that it would l~equire (for t.he defense to be ?nvoke~) tl~e argument ~o 
be made that the actions, the conduct was lU fact Justlficcl because It 
was required or authorized by law. '1'he Brown commission does not 
require any investigation into the state of min~l of a defendant who 
invo,l\:ed the public c1uty defel}se. It focuses .entll'e.ly l~p?n the n!1;tu~'e 
of Ius conduct and Ius acts. 'What was he dOlllg? Was It lU fact wltlllll 
the scope of his duty? Wo.s it 9'.1thorized by law? Whereas under sec­
tion 521 in S. 1400, the reasonable belief standard broadens thnt 
earlier pl!ovision to allow all sorts of evidence which presently is allowed 
only at the discretion of the courts. 

Senator HRUSKA. Well, you ma~m that statement, ?O you n?t on tho 
assumption thO;t the defenqant w1;ll be asked ':,hat dId he beheve, and 
that the whole Issue to the Jury WIll be cletermllleel by what he sl!'Ys he 
believed, [mel they will either believe him 01' not, and act accordmgly. 

1 8033 , 
1But .nlso bearing upon wha.t. a d~fend~nt can reasonably ~elieve would 
lbe Ins 90nduct and th<; fa,slllon lll. whiCh he comported hImself, objer,­
;tive tlllngs that are Stilllll the plCtl~re. They are still in the picture. 
:'Thoy are n?t excluded .. A,nd the sole ltem of proof will not be what he 
jS~ys he beh~ved ~nd Ius Judgment that he thought it WIlS reasonable, 
ibut such a fact w111 have to be corroborn.ted by the surrounding lactl:l 
land cil'cumstltnces, will it not? 
; ~fr. C!lAIG. Wou1c\ you acknowledge, though, :Mr. Ohairman, that. 
!tllls partIcular .prOYISIOll und~r S, .1400 would allow certain additional 
!evidence, reqUlres that certalll eVldence be admissible if that defeIl:lc 
;",o1'e invoked, than section 602 of the commission? 
1 Senator HRUSKA. But what is wrong with allowing such ('videnee 
Jin? Do you want to deny the admission of su?h evidence? 
'. MI'. CRAIG. Not at all. It depends on the Circumstallces of the case 
lan.din so~e cases ~ would think that it woul(~ be appr?priate to a.llm~ 
:mdence m as to tIle state of n, defendant's mmd, and III other cases I 
;would think it w:ould not pe appropriate. 
I My plea here lS that this defense has been used at times and recoo'­
;n!zed ~y courts, n.nd at times. it hilS not been. It should be up to the 
lOlS~l'etlOll; of the co,urt, and ~t should be handled on a case-by-cllse 
i~nslsJ w!llch really. IS the: ge,mus of the. CQmmQn h.w. You can tailor 
'lIlstrnctlOns and taIlor eVldence and rulmgs to the nature of" the' case 
las justice requires, rather than requiring a judge to behave in the sam~ 
ilVRyin all circumstances. We lose flexibility. We lose a certain amount 
:orhnm&-:lru~ess in the application of the criminal code that way. 
I Senate . .J.{RUSICA. Well, in order that we will have the record com­
~leteJ there will be inserted in it at this point section 608 of the Brown 
'IOP~l't, because that bears on the subject that, you have just been. 
~alking about. You know, you say--
1 MI', ORAIG. Excuse me, Senator. 
i Could I ask that section 602 also be included? 
j Senator HRUSKA. By all means. Let's get, the whole thing in. If yon 
lthink i~ bears on the same point. 0 

I MIl'· CRAIG. 'rhey both apply, I think. 
i Sehntol' HRUSKA. I do not know what secl\un 602 has, but if :rou 

1

\lhink it pertains, we will put it in. 
t [,rho informl1tion referred to follows:] . 

!jE:cerpts from final report of the National Commission on Reform nnd Fe(lernl CrimInal 
Lnws] 

* * * * * * * 
CHAPTER 6. Dl<:FENSJ~S INVOLVING JUSTU'lCATION AND EXCUSB 

,. * * * * * * .* 
SBC. 002. NXGCUTION OF PUllLIC DUTY 

. q) Authorized by Lnw. Conduct engaged in by It public Rervnnt in the CClll'I'l(' 
f1l1Sof~cinl duties isjusti.fied when it is required or authorizt'd by law. 
(2) Directed by a Public Rervant. A person who linK been directed hy a public 

,rv~nt to assist that public servltl1t is justified in mdng force to eul'l:Y OUt tho 
'j!lb1it1cSCl'Vallt's direction, unless the action being tltken by the public servant is 

l
anYUlllaWfUl. 
(3) Citizon's Arrest. A person is justified in using force upon another in order 

. 
C.ffecthis arrest or prevent his escape when a public servant authorized to make 
~~rrcst or prevent the escape is not nvailable, if the other person hns committed, 

c presence of the nctor! any crime which the actor is justified in using forc~ 
: prevent o~' if the other person has committed a felony invol ving force or Violence. 

'* * * * * * * .G-4a7-7G-24 
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SEC, 608, EXCUSE j S II 
I enator RUSKA, Perhapslhavead'ff' t 

, (1). l\'Iistake, A l?erson's cOJ?-duct is excused if he beli,eves that the factunlsitua. ; Court justices than maybe yon d I elen concept of the Supreme 
tJ:)U IS such that hlS conduct IS necessary and !\'ppropl'late for any of the purpo,'" Mr CRAIG N ' I h 0, 
which would establish a justification or exonse under this Ch!\'pter, even thQU~ I ." ld ' ' .0 , ave great respect for the Sn rem ° 
his belief is mistaken, except that, if his.belief is negligently or recklesslYhel~h:\~o.u pOdlUt out ~hat the facts in the CO'JJ case' PI de ou,rt. I 
is not an excuse in a prosecution for an offense fer which ilegligence or l'ecklessnef : citizen an an offiCIal. The difficnll;ies invol d thIDd'vO ve a prIvate 
~s the case m!\,y be, su~ces to est!\,)J1ish c~p!\'bility, ,Excuse under this subsecti~ :it seems to me, of collusion b t h v~, or ~ , angers involved 
IS !\, d~fense or !\,ffirm!\,tlve defense accordmg ~o whlch type of defense would~ ; official in order to im' . e we.en t e .p,uvate CItIzen and a publi~ 
e:stabhshed had the facts been as the person beheved them to be, . I' bil't' f I muruze a prIVate CItIzen. from _poss'bl " I 

(2) Marginal Transgression of Limit of Justification. A person's conduct',' IU 1 yare i!'r ess than the dangers of one Fed . 1 ffil' 1" e cl'l~?a 
excused if it wl)uld otherwise be justified or excused under this Chapter but; . another public official. '1'ho scope of at' '. el a ~ CIal unrn.lffiIzmg 
llUlrginallylmstyor excessive because he was confronted with an emergenoy~ro offioials, if they are law enforcem t ffi ~vity tl~at 1S open to Federal 
eluding adequate appmisal or measured reaction, rOI'IRS people, is much broader A~d 0 Cia SOl' if they aro FBI agents 

* * * * * * * lthe law, They are g~nerally giv~n a r;~~y act un~er tl~~ pl:otection of 
Senator: HRUSKA. In your statement, at page 5, you suggest thl ·~f the State 1S also mvolved, g deal of (liScretIOn, the power 

difficulty when th~ provisio;n ~l'ises where, o,ne attempt~ to immuniu . , So r, would think that what we are wo ' , ,. . 
~mot~er from possIble ~O~V1Jl,tlOn by provIding them. With an admlli, lhber~tmg the St.ate to go into areas thatl'1'l~g. ab~ut !tOle 1S unwIsely 
Istmt)'~.~~';fI!'llt of perlUlSSlon, I quote: "Let us consIder an eXllmpl~, :pffi'ffiItted to go mto, This is a oint I th'II 

lllal y It should not be 
in which this provision might be invoked by a public official in smh! ircstriot the illegal activities o/at least Jnt\. w~huld appeal to you, to 
way as ~b pFotect himself from the finall'each of the cl'iminallu\V' of public officials. e er e unlawful activities 
'rhen y?U g? in,to the business. of collusion bet,yeen tl~e,two, N?w" when. ~ou hav;e a situation of' . , , 

Is, there likelihood of Collusl~n between a pl'lvat~ CltIze,n, and a publi! offiCI,alm ~olluslOn, the public official isPrjvate CItIzen and a pubhc 
offiClal? Why would not a sheriff who says to a prIvate CItizen whoiSI pubhc offiCials, a ways answerable to other 
good friend of his, "well, it is unright for you to build a bonfirerighl SB?ator HRUSKA. But collusion is os' , 
next to the jail", The friend has a 5-gallon can of gasoline there anI admit, :My response is that the courts ~a SIble III both ,cases, as you 
lights a fire whicl~ ~ets too, close t~ t~le jail ,and it accidentallJ:' getso' leny the defe!lSe to those who operate i~ de~er:~ COll~SI?n" TheJ:' can 
fire, But the shel'lff to~d 1u~ yes, It IS alll'Ig}J.t .for you to buIl~ a,~r, the fact f~der, as any other issue, F ~o u~lOn, TP.1S ~s an Issue 
there, NoW', the man IS bemg accused of bmlcling a bonflre too cloi' I~n t the supenor, whether he deals witl Ul thegn ore, III eIther case, 
to a public building, According tv ~he cases that you have cit~ ith a private pel'son always accountabl ? 

1 ano leI' public official 01' 

including Oox there would be a good defense because the sheriff sru, Mr, CRAIG: ,The question is, who is tl~~ "f . 
he could go there, . .. pnl'tment ofhCIa.l who authorizes the b sU"p'eI~or 0 the Justice De-

,Oould tl~ere not be collusi~n. between the two if the sheriff hud." "r happen to i!'gl'e~ that there is a rob{eal\.-r,n" , 
mmd, the 1dea to burn the Jail down. Oould there not be coIluslO' hons, but I thmk It is Irlorc seri01~ andm WIth b

l 
oth of .those sltua­

there? llvolves tw·o members of the more t lreatenmg when it 
MI'. CRAIG, That is a problem you run into with any entrr.pme!Senn.tol' HRUSKA, Itis O'ood t;~:.~r~~:n~, 

kind of proceeding. Then the private citizen is then prosecuted by.!lr "o~ .... qther people think: that pef.hal;s r bl~w.~oJ?le people lean that 
sheriff? , , , . aWel1t?l'Ce,nlent people ought to !ret it bie~~ 1;-,0 cwls, and especially 

Senator HR~SKA. By the authol'Ities. 'rhe shel'lff does not prosecnl ro~e,ctl~n 1ll the discharge of th:ir duties, \., Iiley ought to have some 
anybody, not 111 N:ebmska" We have a States attorney and coun: J!r. 9RAIG. I do not see any evidence th ttl, . 
attorney to do the prosecutmg.. rotoctlOn now, I thin1\. o'e11e1'a11 r S) a1' a ley are no~ ¥ettmg that 

, Mr. CRAIG. And the private citizen wohlcl then invoke the clelcfr' urforcement officials hav~ not be~n ;~l:ormK lfecleral, offiCials and law 
that the sheriff said-- , ,. . ' ,\Vo~ld lik~ to point out the exam l~g 11 Y c~nv1~ted,. ' , 

Senlttor HRUSKA, Yes; the CItIzen saId, look, I built the fh'e tllC1i r~stlgntlOn umts that broke into hous~s ,of1g:e ~ edhalufilGObCS lll­
You tell me there is a law against it, but the sheriff r.aid to buila tied 1tlld acquitted, I simply do not 1m lll, mOlS W 0 were rcc(lntly 
fire that close to the jail. The sheriff told me it was ['JIl'igl~t, It Wftl 'her,e law enf<;>l'c,ell1ont oificials are wr~:O'f\r~~ e,xam~:~s, Senntor, 
co!d day and I ,:anted to warm myself, ~nd then, aCCidentnlly .~~VIC~e~ of cl'lmlllal acts, I think their 1'0 u J. e~ng l,losecuted 0.1' 
spilled some gasolme lleal' the fITe and mn lilw the dICkens. Tho~\ Jk JurieS protect them, T. he public s P, ~~edtlO,I~,lS adequat~, and I 
burned down a~d.n?w ~ m~ being prosecuted for havir~g, b~ilt.all 'sclilty of enforcing the law, plll e CI Izen recogmzes the 
too ~19se to the J!!,ll m v101at~on of the l!1w, Bat the sheriff sl1ld M "~nator HRUSKA, Of course, all of the 1 f I ' . " 
alll'lght the sheriff told me It was all rlght, fli,e were helclnot O'uilty by tl '. (e cne ants 111 the ColltnsV1lle 

Mr. CRA.IG, I think that there is always 11 possibility of collusk, tf~' CRAIG. Tlul,t is what I ~~t~~~:i~~eII tt1CY ~or 
Senator HRUSKA, Of course. U IC defense was offered Itt that trlal " co no mow whether the 
Mr. CRAIG, There is no question abon.t that, .. Sel~atOl' HRUSKA, They busted into tl~~tnot, , ~ 
Senator HRUSKA, And do you not thlllk the Supreme Ooel't h:JIr. ,CUATG, Well, you are givinO' me an ' ,door IU!~takenly, 

that in mind also, the possibility of collusion in the Oox case? ' . pathhs are entirely with the plivate eit~:mmple, !Sen
l 
ato~', ~here my 

Mr.ORAIG, Not at all, Mr, Ohairman. I do not agree withlh 'izenwlOlstlevlCtImofthis 

.. 
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kind of flagrant ab11se of investig~tory powe~ of the Fed~rfll Govern_ Sena~or HRUSKA. ~ d? not lm?w-,that we were informed of any such 
ment. It may well have been a rmstake, but It was the lnnel of tlBe 0[' ,abuses III our cornnlISSIOn hearmgs or when chairman Brown was a 
force anel violence and misjudgment-- . witness during these hearings, but if there were no I1buses andllone 

Senator HRUSKA. It sure was.' huve been produced, whl1t leads you to believe there will be an I1buse 
Mr. ORAIG. Thl1t Fedeml officials should be encouraged to resist under Fedeml law? . 

and if they get fired for resisting or objecting, then let them have ~ M~. ORAIG. ~he experience of the last year or two is whl1t leads me 
system of appealing, but mther tlum-you. se~, now, ~he I~ext. tinte to .tlll~ conc}uSI?U. If ~T~U recall my testimony, I said that the policy 
this Idnd of thing htLppens, the Fedeml offiClalm that sItuatlonIS nol obJc?tIves of tIns prOVISIOn are ones that I can support totally. I have 
going to. be deterred. He. is. just going to follow his superior's orders . no difficulty there., . 
and do It because the cnmmallaw has not really worked. And I do Senator HRUSKA. But an assertion of a defense was made and it was 
not know the facts, I do not know the case. But it appears to me tha~ . denied. You would not deny a defonc;allt the opportunity to make a 
the criminal law the deterrent effects of ordinary sanction::> contained defense of any kind, would you? 
in the criminall~w are not going to operate in the future in this area, ; 'rhe judge would not ~e allowed to permit every defense that is 

Senl1tor HRUSICA. If 11 private citizen had broken down that door . assorted, but. \vhat abuse IS there? There was no abuse in the Golson 
and marched in, he. would hl1ve been put in jail, would he not? , casc. 'l~he de~ense was denied and he is serving his time. There WI1S no 

Mr. ORAIG. I thmk so; yes. : abm,e. That IS not an example. ' 
Senator HRUSKA. Ithink so, to~.. , 1 :'\fr. C~AIG. Would Ju~ge Gesell have been free to deny that defense, 
N ow, does it follow th?ot the polIceman, If he ~oes th~ ~ame thmg' i Ml'. Ohairman" had sectIon 521 or 532 been enacted prior to that trill'], 

and goes un:pr?secuted, .Isabove t?e law. A prIvate .Cl.trzen would lor of :Mr. EhrhchpluU'S? I cop.tencl that; Mr. E~ll·liclllllan would have 
havegoneto]ml. '£hep9b.ceofficer dId not have togo to]ail.Doesthat pmd.a defense bIlo~ed for hIS cuse, and that It wonld have been it 

mean..h@is-a.-bov;--Lue law? . . . f ' ; consIderably ~nol'e dIffic~llt task to prosecute [mel conviot Mr. Ehrlich-
. Mr. CRlliG. You areml1lcing my pomt preCIse y. I do not tlunk l mnn had sectIOn 521 eA'1st.ec1. 

he should be above the law. 1 Senator HRU8KA. Well) we do not even know that that was un 
Senator HRUSKA. You think that the Collinsville prosecution and \ issue in the Ehrlichman cuse, do we? 

the result of it was all right? . . ,.. 1 Have ,YOU a trl1nscript of that case? 
Mr. CRAIG. No. I do not know the facts. I am not gomg to SltJn 1 11r. ORAIG. I do not have a trl1nscnpt. 

the jury seat and say whut happened and what was "TO~g bOClume t Senator HRUSKA . .very well. Thank you for coming before us. We 
I do not know the facts of that cuse. I would say that It appear> I are grateful to you for an oA,})ression of your views. There I1re others 
to me from reading the newsp.aper ac~ounts of it--. < who ~olel simill1r views) und in that lIes some value 111so to the 

Senator HRUSKA. Now, WaIt a mmute. You are gomg to base ,eomullttee. 
your reasoning on thl1t, on th.e newspaper Q.ccounts? 'l'heJ:" had those' Mr. ORAIG. Thank you, Mr. Chairml1n. 
people in j l1il for 10 years straIght the day after the br.eak-Il!. The 1~1f, Seuator ~lRUSK~. B.efore I cu1~ l;lu.'. J?-ext witness, I will offer for the 
followed its course and 17 counts were leveled. I1gamst them. Tn~ record ~n Clg~lth CIrcmt court OplI1l0n 111 the case of Woosley v. United 
jury heard the case over a week, and they acqmtted them of Illll1 Slates; m which the court granted a reduction of sentence. Although 
counts. And you tell me that you wa?-t to disbelieve the jury and i we pave previously h!1d hearings specifically ·directed to the appellate 
believe instead what the newspapers saId'?r~YHIW of sentences, I 1111ve just, now l'.flceived a copy of this case and 

Mr. ORAIG. Whl1t I do know about the case-- slI!ce.we will be discussing sentencing with the next witness, I believe 
Senator HRUSKA. Well, I happen to have seen the court record~, . t111~ ~s an appropriate place in the record for this well-documented 

so ml1ybe that makes a little bit of difference.. deCISIOn. 
Mr. ORAIG. You would have an advantage over me, there IS no 

question about that. .. . . . ' United States Court of Appeals for the Eighth Circuit 
Senl1tor HRUSICA. On another subject, It IS true, IS It notl that 1U 

regard to official misstatement of law in S. 1400, tha,t section is based No. 71-1091 
on the Brown commission's provision. Now, this is the misstatemont ROBERT l\IICliAEL WOOSLEY, DElmNDANT-APPELLAN1' 

of law provision and the Brown commission's conclusion in thnt v. 
regard is the same as the model penal code? UNITED STATES OF AlIIERIC.\, PLAINTU'F-APPELLI,;g 

Is thl1t true? . . . App If' , U· d .. ,. .• . 
Mr. CRAIG. I think they are very SImIlar; yes. . -. ea 10m lne mle Slales D1Slrtct Coltrt for lhe Eastern Dlslrzct of MlJsourz. 
Senator HRUSKA. 'rhey are more than similar. 'rhey are the su~eh'" Before lVIATTlms, ,CMef Judge VAN OOSTERHOUT, Senior Circuit Judge, MB­
Now a number of States have adopted the model penal code WIt . RU'FY, GIBSON, LAY, HBANEY, BRIGHT, Ross and STErHENsoN, Circuit JUdges. 

its "official misstatement of law" provision. , . 
Now, do you hl1ve any knowledge of any abuses in the States wbcrt. (FlIed on April 23, 1973) 

that nrovision has been adopted? "grBIUG~T, Circldt Judy?: Upon this rehearing en ba11D o~ the inRtant apI?eal,l we 
]vti. ORAIG. No; Mr. Ohairml1n, I do not. . ~t reltef to Robert 1\1hchael 'Voosley, 0. Jehovah's WItness, from a fIve-yeur , 

M;yIW6t1Ull0Iy, n dtvldcd punel c.cnied Woosley reJieffrom this sentence. Woosloy v. United Stutes, No. 71-1691, 
., 72 [unpublished]. 
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prison sentence for refusing induction into the military service in violation of 50 
U.S.C. App. § 4Q2. 

Appellant was convicted 011 his guilty plea, which the district court refused 10 
permit him to withdraw. Woosley then appenled the conviction. We sustained 
this ruling of the district court a~d nffirmed thc convi2tion, in United Slates v. 
Woosley, 440 F. 2d 1280, cert. dented, 404 U.S. 864' (19 (1). rhereafter, Woos'e~ 
petitioned the district court under Rule 35, Fed. R. Crim. P. for reduction of 
his sentence. The court, without a hearing, denied the petition on November 5 
1971, and on November 23, 1971, again without a hearing, denied appellant'; 
motion to reconsider. Woosley now brings this timely appeal from those orders.! 

At the time of sentencing, the record showed appellant Woosley to be 19 yenrsc,i 
age, married, steadily employed, and a prospective father of a child to be born 
within two months. His difficulties with the Selective Service System stem from 
his sincere religious beliefs as a Jehovah's Witness, which beliefs do not permit him 
to take up and bear arms against other people nor permit him to perf()rm civilio~ 
service a.~ a conscientious objector at the order ofa Selective Service Board, nn 
arm of the military in the view of Jehovah's Witnesses. Thus he did not a~khlJ 
draft board to classify him a.<;; a conscientious objector but did request n ministerinl 
classification. The Board declined t.his request and thereafter ordered \Voosley,A 
resident of Springfield, Illinois, to report for induction. He declined induction at 
the induction station in St. Louis, Missouri, and prosecution followed in the United 
States District Court for the Enstern District of Missouri. The district iud~ 
described \Voosley as "a fine young man," and from the testimony adduced 31 
the hearing on motion for withdrawal of the guilty plea, the court noted that 
"[T]his young man should have desired to obtnin a conscientious obj'3ctor status." 

Without doubt the evidence available to the district oourt showed Woosley to 
be n sincere and religiously motivated conscientious objector who failed to qualify 
for an exemption from military service solely because his religions tenets forbade 
him to apply for and perform civilian work as a conscientious objector. Notwith· 
standing this shOWing, the court pronounced a five-year sentence, the maximum 
prison term authorized by law. Our reading of the record discloses no indigution 
of the reasons for the severity of the sentence, except a comment made liy !~, 
court at an earlier hearing on July 10, 1970, when the court, in response to counsel; 
plea for probation, stated: 

The COURT. Mr. Woosley, I have examined the probation report nnd the~ 
letters very carefully. I havp. decided what I am going to do with you todny. 
I am not going to sentence you todny. But I want to be right certain tIl~\ 
you understand what you are going to do. It has been my policy, and Idan'l. 
intend to change it at this point, first of all, you have not even asked fori 
conscientious objector status. I think the reason is obvious, because, np­
parently, it is your belief that in the event you are classifie.:l as a conscientiou; 
objector, you would not serve in any noncombatant work. Is that correct!. 

Defendant W OOSL1;)Y. That is correct, sh·. 
The COUllT. So I am going to have you surrender to the custody of th, 

marshal this morning. I am going to, have sentencing next Friday at t~ 
o'clock. You think carefully about what you are going to do in this WC~ki 
time. In the meantime I wnnt to discuss it with your counsel further. [Tran· 
script of proceeding'i, July 10, 1970 (emphasis added).] 

On this appeal, Woosley urges these propositions: 
(1) The district court did not resort to appropriate standards in imposing,e~· 

tence but utilized n "mcchanicnl" and automatic approach in giving him a mUll­
mum prison sentence, as evidenced by the sentencing judge's similar .treat11leDt(~ 
all selective service violators who refused induction regardless of the ClrcumstnnCii. 
of the violation or of the violator; . 

(2) That the trial court abused its discretion in not grunting Woosley probnt
th
iOn 

and in refusing a hearing on his postconviction applicntion f01.· reduction of , 
sentence under Rule 35. 

We hold Woosley is entitled to relief and remand for resentencing under stand· 
ards enunciated herein. 

I. LIlIU'l'l;JD REVIEW OF SENTENCES 

The federal courts have uniformly agre"!d that "a sentence imposed by a fe.de~ 
district judge, if 'within statutory limits, is generally not subject to revle\\,. 

, Pending the dIsposition of this appeal, a majority of this court authorized Woosley's relellSe Irvl1l prl.~ 
on his personal recognizance: uond. At the time of his release Woosley had served approximutely eight moe 
of his sentence. 
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Un#ed States v. Tucker, 404 U.S. 443, 447 (1972); see, e.g., Gore v. Unlted States 
!57U.S. 386,.393 (1958); Blockbl~rgerv. United States, 284 U.S:209 305 (1932)~ 
Gurer.a v: Ur:tted States, 40 F.2d 338, 340-41 (8th Cir. 1930).3' , 
Tlll~ c!rcUlt has generally .adhered ~o the p~'inqiple that it ~entence within statu-. 

10lr Imll.ts should not be dlst1:lrbed If the dlstrlCt court had exercised discretion 
in.1!llposmg the s~ntence. Umt~d States v. Smallwood, 443 F. 2d 535, 543, COI.t. 
ilnte[l, 404 U.~. So~ (1971); Umted B..lates .Y. Dennison, 437 F. 2d 439, 440 (1971)' 
CassIdy;. Umted J:3tates, 428 F: 2d .:)85, 088 (1970). Yet, in fact, this court hn~ 
ufdertn,.en. to reVlew the se~erlty or sentences following a district court's denial 
(,~jlre~uctlOn under Rule 30, .Fe~. R. Crim. P., although we found no abuse of' 
discret!on on the_pa!·t of the dIstrICt court. Flood v. United States, 469 F. 2d 721 
(8th Oil .. 1972); Umted /?tates v. AncZ~rson, 466 F. 2d 1360 (8th Cir. 1972).4 If we 
possess the power to revlCW tJ;Ie seventy of the sentence or the appropriatrness of 
the sentencmg proce~ure, tIllS appeal from the denial of relief under Rule 35, 
properly places these ISSllCS before us. 
. The SuprEl;me Court support for the rule that federal appellate courts generally 
'oy not ~evlCw a sel~tence 1s pure dicta, 2 C. Wright, Federal Practic~ and Pro­
-:dure ~ 033 ~t 451-02 (1?69). See e.g., Tucker, st~pra, 404 V.S. 443; G01'e, supra,. 
)57 U.S. 3.s~, Blockburgm, supra, 284 U.S. 299. However in a contempt CllRP 
Yale~ v. Umted States, ~56 U.S. 363 (1958), the Court n'ot o~llT reviewed 'th~ 
.l,enty ?f the sentence nnposed by the district court, but also set it aside and 

posed Its o\~n sen~ence. The Court observed: 
Reversll~g n Judgment for con.tempt because of errors of sublltantive law 

may nat.urally call for a reduetIQn of the sentence based on an extent of 
\\ wrongdomg found unsustainable in law. Such reduction of the sentence 
"howeverl no~mally oug?t ;lot be .made by this Court. It should be left, 01{ 

, r~ll1and, to the sentenclllg cour-t. And so when this Court found that, onlv f1; 

s\Ilgle o~ense was committed by petitioner! and not C'leven offenses, it chose. 
D,ot to Ied,lfce the sentence. but to leave t.his.task,· with gentle intimations of 
t.le n~cess!ty fOJ; such actlOll, to the Dlstl'lct Court. However, when in u. 
Sltu~tlOl!- like t~IS the District Court appear::; not to have exercised its dis­
cm~on III ~he ltg~t o! the rev~r~al of the judgment but, in effect, to have 
s~uoht merely ~o J.ustIfy tho: ol'lgmal sentence, this Court has no alternative 
ehxcept to exerCIse Its superVISory power over the administration of justice in 
t ~ lower federal courts by setting aside the sentence of the District Court 
. ~ ':' .* N ot ~nmindful of petitioner's ofl'ense, this Court is of the view; 

e~erCJslllg the ~~dgment that we are now called upon to exercise that the 
!~I~t ~l~t letitloper has already. serv~d in. jail is an adequat~ punish-

and IS to be deemed Ul sahsfactlOn of the new sentence herein 
ordered formally ~o be imposed. According!y, the writ of certiorari is granted, 
(ndjthe Jl~dg~ellt of ~he 90urt. of i\ppeals IS vacated and the cause remanded 
a ~!e DIstrlCt Court WIth dIrectlOlls to reduce the sentence to the time 
~:f3~lg~~7.ill1s already been confined in the course ,of these proceedings. [I cZ. 

'rntiltheJu" d' t' It! " I mt npp Il t S IC IOn 0 I IP. ongma circuit courts was transferred to the circuit conrts of appeals in 1801 
'il.351 SO 'be {ourts mv owed sentences under tho autbOlity of the Act of MarcIl 3 1870 cll 176 § 3 ~d· 
D. Ill: I fa 11 ,led SIales v. TVV1!n, 11 F. 5( (C.C.E.D. Mo. ,1882); Bates v. Un'ited Slal~s, lo'F. 92, 9ti (o'.C. 
:'3led o~~, Federnlt~ourts havo dlsclrumcd ~he authonty to review sentences since that statute was 
" :5~~~P IOn thut tho power of reVIeW does not exist without statutory authority. See Gore v. 

" I . ~ 386, 393 (1058); Freeman v. United Siales, 243 F. 3.53, 357 (O(h Cir. 1917). It has beon 
suc 1 statu~ory authority docs e~lst under 28 U.S.C. § 2106. Sec Smith v. United Slates, 273 

Ielt) cerl den' d 3Jit §95S03)8 (M,nl1'il.h, J., '1lssentlng); United Slales V. Rosenberg, 105 F. 2d 583 60·1-07 
l~~: ' • Ie. .., re learmn denIed, ;N4 U.S. 889 (1952). ' 
IIIWl1~t:rts: without referrlng,to statutory uuthorit.y, hav~ indicated that federnl appellatc courts possess 
'tYnbus~J~JleJI !\ st·nton~o urro~ecl within tho sta~utory mnxlmruu if It appears that the trial judgo' 
lOOS(1900)' ii' sore 1~'1 edo nited Stalcs V. Hethermgton, 270 F. 2d 792, 796 (7th Cir.), cert. de'l!iCll, 37'1 
tt(lth Ci)' urs V. n Ie Statts, 185 F. 2d 807, 809 (6th Clr. 1950); Tincher v. lIni/ed SlatrQ, 11 F. 2d 
Il1llly, Ihr. Stf~t. dcaled, 271 U.S, 664 (1026); Goldberg v. United Slates, 277 F. 211, 220 (8th Cir.1021). 

e § l'il1 it SdO'§llth Circuits have rovle"'od and vacated sentonces imposed within tho statn-
• en ~n ~ lales V. McKinney! 466 F. 2d !<J03 (6th Clr. 19i2}; United States v. Charles, '160' 

CI '1~~12)1' U1fj!e~ Slates v. Damels, 446 F. 2d OBi (6th Clr. 1071); Vnitcd Stalcs v. Wiley, 278 
(D d .0, cf. mted Slates v. McCoy, 420 F. 2d 730 (D.C. Ci;:.1070); Leach v. United Stoics 

. • EI& 10(4). The S-!,cond Circuit hns examined what it hns tet1ncd tho "integrity" of 1ho 
cefs., fc c.e V. United 8Iale8,46.' F. 2d 357 (1072) cf. UnfledSlatcs v.Brown, 470F. 2d 285 (1072). 
~~t.t. IvlUS,:lx/Pkress4e6do sFomlld dissatisfaction with tho sevetity of a sentence in 0. selective service-,. • ,a ocr, '.2 1377 (1072). 

n mgy be rulsod whether the severity of n sentence ifreviewable undot fmy clroumstance. 
and on irect appeal or by post-appeal application lor' reliM und~r Rule 35 Fed R Crlm p' 

, . ent r I Anderson raised the sentence questloll on their second appeal [\.5 does 'Woosicy 'here' The 
I!rllUla35at~c: ao questlOll as to tho appropriateness of the appenl. Sinco u trial court retains the ,iDwer 
bt(Omofirml °n_ucde a stel·nl ttel ncc.wlthill120 days nftcr Onal direct rovlew of a cor. viet/on tho. sentence does·, 

y =e un Ie tllnl court has acte(l 01' declined to act under Rule 35. ' 

. ' 
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From our review of the cases, we think it clear that the repetitive pronounce­
ment of the geneJ;al rule of unreviewability of sentences imposed withir. ·statutory 
limits docs not insulate from review every sentence within statutory limits. 

II. MECHANICAl< SENTENCE 

A ~ria! ?ourt which fas'llion~ an i,nflexible practice in .sentencing contradict!> 
th~ ~udlclally approve~ polIc:; m favor of "individualizing sentences." 
Wtlha~s v. New. J:~rk! ,337 U.~. Itt 2.48 * * *. Moreover, such an inflexible 
senteUCI!lg l?ractl.c~ IS mcompatlble with the United St.ates Supreme Court's 
declaratIOn III Wzllwms v. Oklahoma * * *. [4416 F. 2d at 971.] 

We believe that we h::we the power to examine and review a sentence if itiJ In C~arles, supra, ~60 F. ~d at 1094-95, the Court noted its problems with 
.. hown to have been imposed on a mechanical basis. Appellant asserts thnt the ~lltcnc1llg proce;tures III selective ~ervice ca~es in one of its districts and observed: 
district judge in referring to "my policy" in the sentencing proceeding held On .Ye~, as :\e.have.had.occ!lslOn to pomt ou.t in the past, the Courts in one 
July 10, 1970, (see p. 8042, supra) clearlYl?eant that he srnt~ncedall defendants DlstrIC~ wlthm this qlrcUlt have persistently disregarded this individual 
convicted of refusing induction to a maximum five-year prIson term; Although sente~lClllg. app~oac.h With resp~ct to one ea1tegory of offenses-violations of 
the record does not clearly disclose this meaning, cotlnsel for appell:mt state; the Selectl,ve .ServICe laws. WIth wry rur() exceptions, the judges in the 
in his brief that his examination of the district court records uncovered no selecti'l Eastern DlstrlOt of Kentucky have consistently meted out five year pri:son 
serviue casc where this district judge imposed 10sB than the maximum t~nn 01 sentences to draft offenders r.egardless of the circumstances of the partieulal' 
imprisonment for refusing induction under § 462. At ornl argument the United offende;-. We .have had occasIOn to crit!cize this pra~tice in the past. Urn'lell 
Htates Attorney referred to his research into sentenceI'> pronounced by the distriel Slales \. Damels, ~29 F. ~d 1273. (6th Clr. 1970) j Urnled Slales v. Damels, 44(i 
judge for ~efendants who 11l1:ve rrfus~d inducti.o~ ~nto milit~ry 8e:vice. ReRtrictin! F: 2d 967 (6th. Clr. 197.) j Umted Slales v. McKinney, 427 F. 2d 449 (6th 
consideratIOn to sentences III the hastern DIVISion of MISSOUl'l, we unders\nnn; CIl'. 1970) i Unzled Stales v. lvlcKinney [466 F. 2d 1403 (6th Cir 1971)]' we 
thl.' statements of the government attorney to indicate that this sent('ncingjl1d~ have I\ot. changed our policy on this matter. " 
sentrnced eight violatorI' who refused induction to mnximum pri~on tcrm!, In Mcl(znney, supr~, 466 F. 2d 1403, the court itself set the sentence after it,; 
although one sentence permitted possible early parole under § 420S(u). Clearly, !llftndatefl on two earher r~mands were ignored in United Siaies v. McKinlley, 427 
thr judge's policy in the. St. Louis (E~ste:n) Diyi~i~n called fOF.five-year 80nteuC!; F.2d 449 (1~!0) and Umt~d Stales v. M~Kinfley, 466 F. 2d 1403 (1971). 
for all young men convJCte~ of ref.usmg mduchon mt(~ t~e nubtnry. . .. o/e ngree '\lth th~ reasonmg of .the I?altwls case and its progeny. The rule again1't. 

The general rule precludmg review of a sentence WIthin statutol':Y- limits ISD~I reVlelvof sentences 18 founded prunal'liy upon the premises that II trial judge who 
dispositive of the problem \Ye confr0t;tt her.e. "Ve do ~ot ~eal here WIth a.sente~~ ~t~e be.st oPJ?ort~m~y to ?bserve the defendant and evaluate hi~ characte~, will 
imposed in ~he informed 01' sound. dlscretlO~ of a trw.! Judge aftrr COl1RlderatlOt tlerClse dlscretlOn. m lIT.lposmg sentence. See .Briscoe v. Unilecl Slales, 391 I? 2d 
of all the circumstances surrounding the cnme. See Tl1Ckel', Mlpra, 404 U.S.a! ~l, ?8~ (D.C. Clr. 19(8). On that asmmptIOn we ordinorilv defer to the trinI 
447; Wmiams v. Oklahoma, 358 lUi. 57~, 585 (1959). Instea~, :ve dr~l with.l (ou~&s J.u~gmEln~. However, where as hE~re, the district court has not exercised dis­
predetermined sentence l'esting up~n a polIcy followed by the.trml Ju~gP III ccrt.ft~: ~t1ori JIlllnpOSll;tg ~entence, thel'e is no reason for us to defer to the trial court's 
~c1pctive service cases. A mechamcul approach to Rrntenemg pl~Jllly .c?nfilc, lu~gme?t. I!Il'~VlCWlllg such a sentencC!, we would not be llsurping the discretion 
with the sentencing guidrlines announced by the Supreme Court III Wl11!amn \'~ted m tl'lal Judges; :mther we would be according the defendant the judiei'll 
New York, 337 U.S. 241 (1949), nnd Williams v. Oklahoma, supra) 338 U,S. 5i~ dis~retian to which h~ is entitled. See (Jryger v. Burke, 334 U.S. 728, 734 (19'18) 
In Williams v. New York, s11pra, the Court stated: . .. (Rutledge, J., dlssentmg). 

A sentencing judge * * * is not confined to the narrow 1ssue of gtUIt.lll' , 
task within fixed statutory or constitutional limits is to determine. the I) . ,m. FAILUJl,1i1 TO GRANT PROBA'l'ION 
and extent of punishment after the issue of guilt has been determined. *" What we have alread J'd 1 ·t b . . 

Undoubtedly .the New York statutes emphasize a prevalent modm '~olicy" in sente~cinO' ~h~adis~~~e~ Id a undantly c1eO;d tha~ by re;~rtll1g to 
philosophy of penology that the puni,;hment should fit the offender nndn!. claim for probation.- 0' I JU ge gave no r.onsl eratlOn to .. Toosley',; 
merely the crime. * ,;. * The belief no longer prevails that evpry otle~ . '. 

, • ~~'a like legal category calls for an identical punishment without regardt IInraqucstlng probntlon, tho tran.~crlpt dlsclospstho following: 
the l)ast life and habits of a particulnr offender. [337 U.S. at 247.] ITj~ CJOURT.] [J?OtYOU knClw of any renson why sentenc(\ should not be imposed thi<lnornlng? 

' 0 7 358 US t -8- tl C t filmiC ",r. ACOns not ol'lley fOr Woosloy]. I Imow o[ nono Your JIonOI' -Luter, in lViliiams v. kla !Dma, s11pra, . . a 0 0, 1e our' reu I The COURT. All rtITht. Will you stand UP. Mr. Woosley? • 
. these principles, saying: . m~[r' J1co1IS. I WOU d likn to state, Your HanOi', that bllsed upon tho Courb's finding I would make n 

Necessarily, the exercise of a sound discretion in [sentencing] r.cqnired C(,t 0 0:1 or presentence investigation and loavo to npply fOI' probutiQn 
<I[]I 1 Ii f 1 Tho COURT. I don't thh,k that wlllbo nocessary. • 

sideration of all the circumstances of the crime, for t Ie )e e n.a on.~ TMhr• ',Vvoos!OY, do yOU have anything to say to the Court before sentenec is ImpOsed? 
prevails that every offenfle in a like legal category calls fOJ: lin Id~nti~ 0 ITNESS. No, YOUI' Honor. 
Punishment .... " W17Uams v.' New York, S1!pl'a, at 247. In dlscbargmg. ~ Tho COURT. Docs your attorney 113ve anything rurth~r to lluy? 

d . tI Mr. JAcons. I would IIkll to nsk the deC(\ndant ono question Your JIonor 
duty of imposing a pr~per Rt'ntence, th? .sen~encing ju ge 1S .au l?rI1 ~ ('l'rthercuPdon,.!ihere was u· confercnce botwecn the defendant ~nd his coullsel out o[ thc hearing oC the 
if not reqUIred, to cons1der all of the l111tlgatmg and aggruvatmg Clreut ,,~or an 0 .. tho 1'ocord.) 
stances involved in the crimp. anlr.J~cons. You~IIonOl, Iwould,ln renowlllofmymotlonfol' probnUon.llka to state that the deCond. 

A mechanical approach to sentencing, such as that used here, ignores.~ thBlH:~t~~c~S~~~I~~lllware, lin ordnlned millister and hilS pursued It diligently except to tho extent 
Supreme Court's decree that sentences be tailored to fit the offender. We :el~ . IsThe COURT. No. I'm not weU aware that ho is un ordained minister. 'l'lmt is his notion of what he 
the view that in all cases the trial judge's action is immune froID. review SIlJi~. r~!utit?°tls ~~CfIl1PlY with what the rules alld regulntIons of the Selective Service System require. 
because we do not ordinarily review sen tenees within statutory limits. Although Ishls ~~g~~oi.1l 0 S!l fin~ young man. And I r':gret v~ry much that he Is making this decision. Butit 
trial judge possesses wide discretion in sentencing, he is not free to ignorei« ¥r.JAcons. Well, Yourlionor--
tencing guidelines established by the Supreme Court. .' Mhe§)OURT. Go ahead. 

The Sixth Circuit has reached the same conclusion. United Stales v. M~KUlnr~ A;t rTtco~s. Thldceislon thnt brings him h' ro Is one oC reCtlSlng Induction undrrtho Selective Servico 
466 F. 2d 1403 (1972); United States v. Charles, 460 F. 2d 1093 (1972) i. n~; S~~c~~r~ r~~~ts th~I~~~1~c~it;~~~I~g~~ii;1;~~~Ysl~~~rgl~~~Tlf;~~~\~tlSlY opposed. Tho Selective 
Slales v. Daniels, 446 F. 2d 9.67 (1971). Before. imposing sente~ce in DfintelJ", M 0 OURT. I understand that. 
trinl J'udge said that he had Imposed the maximum sentence m selective SCI"I 14 b;C!~COD[i f thInk }hCre would be I.!ttle question that his reftlSal to i11l111ctionln tho Armcd Forces 

t 1 d th . sed "iI1o' 00 a I 5 consc ontlotlS convictIOn that ho will not tllke up arms and bear arms agninst othel' 
cases for over 30 years. Faithful to his policy, the ria. ju ge en Impo .• 'a J~eiiol~ 1~~ q~eSltlqn hOP1\\~iconscientlollS obJectl~n I think it should be perfccLly clear that it Is not 
maximum sentence. The Sixth Circuit held that it did possess the power to rew . Datur Tl o Ie e lova $, tnesses that they will not do hospital work or somethlllg of a humllnl' 
such a sentence. In vacating. the sentence and rcmanding for resentencing, Is ap;orntle{eppgn!lHt nat~ro oC itis dOing it under tho forcible order ofa Selectivc Service BOl\l'd which 
'''OUI.t cOITilmented·. enliro Uce)( PI' mari Ydun cr Il 1I111ltnry aet. Therofore their conscience carries to that extent. 'l'h~il' 
"- P." Iver ,Iowever, s evoted toward performing service of a ministerial mid humane naturo. If thero 

[Vy]e are seriously perturbed about the trial judge's avowal that since .:?~. whl rns a case whleh warl'!lnted a porson who is 1I0t a throat to the puullc 0,' a danger to tho llblic 
1939 his court has * * * sentenced to five years in the pel1itentinrj Clo Isnsclh~~oulc1lwar~anlt p~'obatlon, I would certall"\lythlnk it is one in which tho background of the ~erSOl{ 
yom{g man who has refused to obey an order of draft board. * * * . olthls rna~.g I an c eUI and ns mUch oC a cOntnbuliQn to the public welfare as it ihns bam 011 tho part 

~J~ COURT. Havo YOullnythlng further~ 
. TI Acons. No, Your Honor. 
AttO~~l~yOUGRT. On I YI,oubr pIlOn, of g\ullty thIs Court wll1 sentence you to five years in the custody of till} 

cnera. ro lit 011 wi I bo donled. [Tr. 18-21.] 
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Appellant had earlier stated that, becD.use of his religious b('liefs, he could n" An exa~'\inat!on. of cases in which federal appellate courts have reviewed sen-
comply with a draft board order to work in alternative service as 11 conscientio~ iences falling wIth!n the ~tl1tutory maxi~um discloses. tJ.1e underlying fact in each 
objector, but that he ~vould perform such service in co~pliance withu CQ~ was n seIl;tence wI;ICh was ~reatly eXCeSSl\1e. under tradItIOnal concepts of justice or 
.order. Such a request IS not unusual from Jehovah's 'W1tnesses who find the' was mamfestly dlSp~'oportlOnate to the crune or the criminal. l11cKinnalJ supra 
religious tencts in conflict with requirements of, Selective Service laws Judg; 466 F •. 2d 1403 i Danwlsl sup-ra, 446 F. 2d 967; United States v. Wiley, 278 F:2d 500 
Solomon, as Ohief Judge of the United States District Oourt in Oregon, udop!~ (7th Cn·. 1960); see Untted States v. Walker, 469 F. 2d 1377 (1st Oir 1972)' McGiee 
and enunciated an enlightened solution.' v. f!nited States~,465 F. 2d 357 (2d Oil'. 197?) ; Charles, supra, 460 F. 2d 1093; 

The great majority [of Selective Service violators placed on probh!i~" UlI1tedStt;!tes V. il1cCoy, 429 F. 2d 7?9 (D.C? 0Ir.1970). Other cl1ses have indicated 
are Jehovah's Witnesees who were classified as con§cientious objectors.1'he" thnt the courts .p()ss,,:ss the power to reVIew a sentence when there has been t\ 
refused to report for alternative service because they regard the Selecth!gross abuse of discretIOn. J:Iood, supra, .469 F. 2d 721, 722; United States v. King, 
Service System 9.8 an arm of the military. To perform work directed byt~ 4~0.F. 2d, 946; 947 (4th 0jr')J_ cert. ~ert,~ed, 397 U:S. 1017 (1970) i United Slates v. 
military would compromise their religious convictions. "fmer, 418 F. 2~ 849,. 801 \tJ~h 011'. 1969); Untted States v. Latimer 415 F. :2d 

A few yems !tgo, I stumbled onto the idea that Jehovah's Witllesscs \\'Qule 1288( 1290 (6th CIl" 1969); U7!~ted States v. Holder, 412F. 2d 212 214..'.15 (2d Oil'. 
do alternative "ervice if I ordered it because I am not in military. Romaa, 1960). Sea generally, 2 O. Wright, Federal Practice and Procedu're § 533 (1960). 
XIII teaches that the orders of those in civil authority are equivalent tot~ JuHoldC1', 81tpra, 412 F. 2d 212, 214-lti, the court noted: 
orders of God. If the ~entencc co.u~d be charact.erized as so manifest an abuse of discretion 

I know that Selective Service is happy about this solution and a numb:: . as to vlOlate tradltl~nal concepts, it is possible that we might I?ursuant to 
of courts throughout the country are using the same technique. (Solom~~ our power to ~upervlse the administration of justice in the cir~U1t overturn 
Sentences rn Selective Service and Income Tax Oases, 52 FRD 481 4\' ' ,OUl' long c:;;tabhshed precedents of non-intervention and intervene.' , 
(1970).] ,.1 ~\\? hold that .w,: posHess t.he power to review the severity of a criminal sentence 

See Daniels, supra, 446 F. 2d at 969, 972. "rlthm n.ar!()w ltmlts whet'e the co.urt has manifestl:y- or grossly I1bused its discre-
Judicial recognition -has been given to statistical evidence showing "till; lIOn. ThiS IS such a case. The severlty?f the sentence shocks the judiciru conscience . 

. Jehovahls Witness violators have regularly !Jeen included in the group tQW31': The sentence gretttly exceeds pena!tlCs ~sually exacted against Jehovah's Wit­
whom an incrt'asing number of judges have shown a growing lenience." Unik ne~S0g, and,tllC. record.comp~e.tely fmls to J~lstify, nor has the district judge under­
Slates v. McCord, 466 F. 2d 17, 20 (2d Oir. 1972). taken to explalll, the llnpoSltlOn of a maximum penalty under the cirCllmstances 

The Supreme Court long ago made clear that federal appellate courts hl\\'et~ :' llrC$cnted here. .. .. . 
pnwer to rcview a trial judge's refusal to grant probation. Burns v. United SIma. .. nlo~eover, wc take JUdlCl[ll notICe Of, statIstical datil showing that in the year 
287 U.S. 21~, 221-23 (1932). In Burn:;, the Court described the standard Ju • m WhiCh sentence w~~ ~rs.t a~sesEed (1970) and.in the ~'ear in which the district 
.appellate reVIew as follows: ~OIl~t refused ~ule 30 Iehef (1971), most conVICted VIolators of the draft laws 

, The question is simply whether~ there has been an abuse of discretiot(re~m'ed probatIOn, and on~y a. minute number ~f offenders received the maximum 
and is to be determined in accordance with familiar principles governbi pmsop terms (4.4 perc('nt III 1970; 2.8 percentm 1971).7 These statistics disclose 
the exercise of .judicial d~scretion. That ('xercise i.mplies consci('ntious judi; 110thmg .of the chara~ter of the of!ender, but. they, do indicate ~he increasing 
ment, not arbltrary actIOn. * * * It takeR account of iolle law nnd t1 ' tendency. of the courts to afford le11lency to a lugh pt'rcentage of VIOlators of the 
pm·ticular circumstances of the ,Case and "is directed by the reason lri i ·drnf~ In,,s,. . . 
conscience of the judge to a just result." * *. * While problttion is a mrute' 1\e find ~t d!fficu1t. to conceIVe of Il: situat!on offering more compelling circum­
of \$rqcc( the pro1;>lltioner is.entitled to fair treatment, rtnd is not to bellls& ,~!nnces to JustIfr lell1e,I~'(~y th!,~l t.hat !Il .the lllspant case. Referring to a I'imilarly 
the VIctIm of wlllln or caprICe. (Id. I1t 222-23.] ~~'tuated,off~nder! the SIxth Cucmt smclm Da.IiWls, supra., 446 F. 2d at 972: 

This circuit has acknowledged the power of appcallate courts to review a m(! lite llllpl'lSOnment of appellant cal~ hardly be deemed helpful in reforming 
judge's refusal to grant proba.tion. See United States v. Alarik,. 439 F. 2d 131\ I a !.oung n:an of concededly "good ~haracter" .and "model bel~avior." Im-
1351 (8th Cir. 1971)' Berra v. United- States, ~21 F. 2d 590, 598 (8t.h Cir. 191~ t J>r!sonlllent cannot serv~ as p~'otectlOn .for socwty bccause the,. immediate 
afl'd, 351 U.S. 131 (1956). In other circllits, cases nclmowledging this poweri I relettse. of. Appelll1nt poses no rIsk to sOCIety's safety. MOl;eover, disciplining 
review are legion.a ! or.pumShl?g the Appellant. by imprisonment would seenl to be 'an inappro-

Under these cirC1;ms.tan?es, the tr}al judge's refusal to consider probation ail I, pnate mtlO~nl. f(;)1·. sCllten~mg :"here, .as hc~e, a yo~mg mnn has de;routly 
reasonable I1lternatlVe m lus sentencmg procedur~s was error. adhered to ~ll~ rehgl()us beh.efs wlthout lmpedmg, the l'lght.s of others. Fmally,. 

: . under ~he hmlted facLual Clrcumstunces of thh, cnse the issuance of an order 
IV. EXOESSIVENESS OF SEN:r'ENOE .1 pl'obatmg the Appelhmt subject to his performan'ce of the identical work 

demanded of him by the Selective i:3ervice is not the kind of sentencinO' which 
Aside from the district court's failure to 1ttilize its discretion in the sentcr,cilj : would induce widespread disobedience oftbe orders of locnl Selective °Service 

process, i.e., its imposition of. five-yel1r sentences as a. mechanicl1l and nutoIDsir Tboards. 
policy, we next consider whether the imposition of a maximum sentence \YilSi • \tr;-can find no basis by any mtionnJ criteria to justify Woosley's punishment 
j sclf I1n abuse of discretion under the circumstances presented here. . }n t IS case .. Neither society nor the individual stands to gain :iny benefit there­
,_ Appellant's crime \vas a. crime of conscience. lIe expressed his willingn-e.ost' rOllll Nor IS there a detcrrent effect since Jehovah's Witnesses have stood 
serve his country in n. civilian capacity if ordered to do so by the district judI 'btcndfastly by their religious convictions, whatever the potential sentence. The 
The privilege of civilian service is afforded others "who by reason of reli~lf; ,tOad and,unreviewable discretion possessed by federal district courts in Illatters 
trmning and belief, [are] opposed to participl1tion in wat· in I1ny form!' 50 U.s(· '. ~ ~ent~nclllg does not extend to the meting out of punishment manifestly dis­
§ 456 (j). Thus, Woosley's transgression rested upon 11 technical violatiQniof ~ proportIOnate to the nature of the crimn and the character of the criminnl. 

Y. 
11\w. '.rha circumstl1llCes of the crime and the character of the criminal dictsk 
leniency of treatment but produced the ml1ximum prison sentence. 

-o-S-e-e -a-n-Itc-d -States v. Blrnb~>t'/ll, 402 F. 2d 2,1, 30 (2d Clr. 1968), ccrt. denlcd, 39.1 U.S. 922 (1000): t!i .• Wti,believe it appropria.te to remnnd this case to the district c;urt for rr>sentenc­
States v. White, 147 F. 2cl603 (3d Clr.1945); Mann v. United States, 218 F. 2d936, 039 ('Hh Clr, 19551i,l~~ lng. he district judge is Itn experienc(~d Itnd able trial judge. We kno\; that he 

.garner v. United States, 270 1~. 2d 465,472 (6th Cir., 1959); United States v. Wiley, 267 F, 2d 453,40i1'Wi: 'F " ~ 
Cir. 1959); United Statcs v. Borols, 182 F. 2d 27<1, 277 (7th Cir. 1950); Burr v. Unitell States, 86 ~'. 2d!(ll,' lB8lf~7bm) I( Offentdcrs In the United States Di~trict Oourts, Administrative Office oC tho U.S. Courts at 
(7th Cir. 1936), ecrt. dellied, 300 U.S. OIH (1937): United States v. Taylor, 449 F. 2d 117, 118 (9th Cll.I'\. We cantu ning' criminal sontence analYSIS 1067-71). . 
Whitfield v. Unilell States, 401 F. 2d .180, 482 (Oth Cir. 19O5), cerl. den/ell, 393 U.S. 1026 (1069); Longl~, ... · tI~I~~con~o~liei alha wealth aC st.atlstical dala collocted Crom the United States courts relating to sentencing by 
Vllitcd States, 381 F. 2d 17, 19 (Oth Cir. 1967), cert. den/ed, a90 U.S. 926 (l06S); Jordan v. Unrled SIa/(I.:1 C Ccd( eral crimes. Sec, e.g., Annual Repor!. oC the Director, Admll)lstrntive omcn oC the Unltcd 
F. 2d 126,129 (10th Cir. 1966); cert. denied, 386 U.S. 1033 (1967); Dodd v. United Statcs, 2131l'. 2d 854,S&!, urt 1072). It would scem that if such da[:n were collected and dlssominated In a more useable' 

-Gil'. 1054); Sltlllmn v, United .stalcs, 212 F. 2d 125, 128 (10th Cir.), aff'd, 318 U.S. 170 (105·1}; HmneIV. t cointmlghit serve as a h~lJlCnl guide to sentencing Judges to avoid greatly disparate sentences for offenders 
Siales, 186 F. 2d 875, 878 (10th Clr. 1051). (I07"){lar(dRit voly equai status. Sce generally Frank(,l, Lawlessness in Sentencing, 41 Cincinnati L. Rev 

" scussion oC sentencing in the United Statl'S). . ' 

." 

.: 
I 
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will give Woosley fair consideration under the standards promulgated here. In nttention were constitutionally infirm bE-cause th d f d 
selective service cases, the district judge may have followed fi policy initiated bv by counsel in such cases, Subsequent to Tl~cker thTs e ent !1

n
k;

ra
J not represented 

other judges, and this court has not previously commented upon that policy 469 F,2d 721, 722 (8th Cir. H172) summaril" affirlll~~Uth lilt ,010 v, Um/cd States, 
Moreover, the district judge may fippropriately evaluate Woosley's chnnged moHon to reduce sentence stating' .; e ria court's denial of It 

family circumstances which may disclose additional considerations dictating "In United Stfite~.J, Tucker: 404 U.S. 443 447 92 S C ~ ~ leniency of treatment.
s 

2d 592 (1972) the Supreme COlirt observed.' "* * * ' . t. ,)89, 091, 30 L,Ed. 
Revcrlled and remanded, Release bond to continue until finnl disposition. by it federal district judge if within ~tatut~ r 't t~1I1t s sentence iIl1posed 
MATTHES/.. Chief J udgc, concurring: After weighty consideration of all relevant to review." We fail to fin'd any abu~e of df~~ lV

IS

, lH ghneralllT not subject 
circumstances 1 have concluded to concur in the m!tjority opinion. ~o~lrt in denying; the motion to modif~r OJ: set :r~Jo~h on t ~ part, of the trinl 

Recognizing the firmly entrenched rule that appellate courts generally w!ll not In Un/(ed States v. McCord, 466 F,2d 17"C2d C' 'T 72 esen encc.' 
interfere with the sentence imposed if it is within statutory limits, I am never the. dental of It Rule 35 motion-to reduce a sente lr., 9 ), the court, affirmed the 
less persuaded to conclude that, like many rules, it has exceptions, This case is the violation, In doing so, the court citcs und relies ~~; IIUJ}oS%d °Th

ll 
selective service 

exceptional one justifying remedial action. that JUllny judgcs have pronounced' senten~ ,on uc ~r. ~ court recognizes 
It is hardly debatable that implicit in the impOSition of a sentence is the exercise engel> of the t~pe advocated by the majority ol~rnt~n ~~~h~id 'rr1ess 

type. draft' 
or sound discretion by the sentencing judge. Such exercise encompasses considera. does not !?qUlre a, remand for rese!ltencing. S la such eVidence 
tion of all relevant factors snch as the nature of the offense, the history and bnc~· There IS no ,statute nor rule which expressly confers jur' 'd' t' C 
ground of the 'defendant, and of course the interest and concerns of society, to 'Appenl to review sentences within statutoI' r Ii 'tl .' It< IC IOn on ourts of 
mention only a few, viotion, Legislation to confer such ~ppell1te j;; \j!llfOS

C1 upon fi lawful COll-
I have been unable to escape the conclusion that the maximum sentence im· proposed but has not ~'et been enacted. See ABAIR \C. IOn" laS been freq~lCntl~r 

posed here was the product of an inflexible policy rigidly applied to all offcnd('r.~or ~entences", tentu;tive draft] 967 pp. 86-90. . project ApP'JlIate ReView of 
"he Selective Service Laws. Such a policy is difficult to defend and condone justal In Gare v. Um/ed States 357 US 386 393 (19-8) tI C 
imposition of the maximum scntence on every Dyer Act violt,tor regardless of aI- : ~lr .. ,dlte.;S adnendJ'llinolgdslt., petition 'to revi~'~ sen'tence im;~os~d I~Vitl~tlllrtstina.ttaltffiolrrmy itlll,gml~tns 
tending ciroumstu.nces would be subject to condemnation, "' "In effect we Hre asked to enter the domain f I 

United Stutes Court of Appeals for the Eighth Circuit tiauiarly that tantaliZing nspect of it the ~ peno ~gy, and more par-
No. 71-1691 ment, Whlltever views may be entertl{ined fe~t;~\;;P!)O!'h,?t~nent 0\ punish­

whcthet: one believes in its efficacy or its futil'ty ~ t'I n:'JJ~1 ,) (~! ]mlllsh~ent, 
ROBERT MrCHAElJ WOOSLE).", DEFENDAN'l'-APPELLANT of English Criminal Law' The JYlovement f~' 'iler a ZI70\\ICZ, A History v. thes~ dre peculiarly questions of legislative polic/ E~~:!llfy ~~-~833thPassim, 

UNITED STATES OJ" AMERICA, PLA1NTIFJ"~APPELLmm moo e problems relltting to the power of the iuC!:'~ • t '"Ire e much First, the English and then the Scottish Court· of dC,I,lr,.\' , t l'evlCY sente~ces. 
Appeal from the United States District Court for the Edstem POd weI' ttOh revisSe sentences, the power to in~~'ease r~~I~~~ll nPt'tall were glvetn 

Dist1'ict of kIissouri re uce em. ee 7 Edw VII c 23 § 4(3)' 1 & ,e power 0 This C?urt has 1!? s.uch p~werJ' (EmphaSi~ a'dd~d,)r 17 Geo. V, c.15, ~ 2(4). 

Before l\b.T'l'HES, Chief J1tdge, VAN OOSTERHOUT, Baniol' Cil'mLit Judge, lI[E- As set out 1Il the maJority opinion we h' 1 IIAFl~YI GmsoN, LAY, I-ll"ANE'0 BRIGHT, Ross and STEPfmNsoN, CirmLit Jlldf)c~, review a district court's denial of 't Rule 3~ve I~. a ~um dr 
of ease~ purported to 

VAN OOSTERHOUT, Senior (;il'wit Judge: I respectfully dissent. I would affirm denied r,eHef o.n the basis that the~e has be~:~OlOn ?,rc lI?e a H,entence but h::ve 
the trinl court's order denying relief under :Rule 35, The sentence of five-yenr. - Is tcchmcQUy IIlconsistent with the establish d 1 a?~le rf 

dlscretlOl,l' Such holdmg 
imprisonment was imposed upon the defendant following the acceptance of h~ the8Ast~t1utor~ hF'mit are not reviewltble. How~vel~\~hel~e;~~tf~nth~ I~~~osed within 
voluntary {llea of guilty to It charge of failure to suhJllit for induction in vioilltion' "',,09ro s 'ederal, Practice 2d Ed. § 35.02(4) states:' e. 
~~~~n~t~d?' App, § 4(j2. This is the lllltximum penalty provided for the offclIs~ on ~~~~~ri~~nfstJ~~ :l~l~ reducti,on of sentence is a piNt for leniency, decision 

The majority opinion concedes thllt this court, M well as others, has rep~atedly 'tlhndter thehRulde~, wit~ th~ ;~c~~~igllltofth~t~~I~~g~~1t~~~f.rI,~i~ig1~t< Llmy?thedl' 
held that a sentence imposed by It districij judge which if; within statutory limit! a sue a eteruunatlOn should therefor • t b' )e argue \'9~gl ,~~~o;;~:t'h~i~~v, In On,,,,, v. Unit,d 8t",,,, "0 F.2d 338, 340-341 (8th 0.. ~~;!'g ~~~~~~'i:o~f:::::;;l;,":n~~' tid, r;, ~'~1thn;'~hv;g~':,':::;1 ~Y ':~;d~; 

<iIf there is one rule in the federal criminal practice which is firmly established, ,0fIdf'ls\\c'Qreat~10Snunsl,te,n fllodr the purposes of t,hls cll,se without so decl'dl'ng tllnt tliO nb'lse 
it is that the appellate court has nO control over a sentence which is within the " ard ap I " .", limits allowed by statute. If Congress had intended to change that rulcin estnblish that the ~ouJ't '\bt!:~d 'rt~ i{'~cs~~~sfie?- ~hat tl;\C defendant hus failed to 
regard to violations of the liquor laws, we would have expected a very'ciear This is not a case wher ' th .t I l' IOn J1l unPOSlllg th? !ive-Y0ar sentence. 
and definite expression of thnt intent and a workable expression of the rule; POSing the sentence. Th~ rc~o~·~u:efl~~~~dtIO~t ~hY rele~ant n}ISlllf<!rmation in ill1-
which should guide the triM courts in assessing punishments and the appcll~te fractal'S relevant to nppr 't . hIe com was ully mformed on all 
courts in reviewing such assessments," probation report h I o~l'lfa ~ pums ment. He hud carefully considered the 

The Supreme Court in the recent cnse of United Slates v. Tucker, 404 U.S. {43, was rejected by th; lli~~~ B~~~'~l a~~Jl~f ~O~~h~ Itf m~i!-lte\'ial classification which 
447-448 (1972), holds: . bcoyntS1Clle'endtclf'oelnlsd~nbtjefcot.or ~l.asSifi~a.tion, Th~~our~ W~l;I~,~Lunl~e' lolflfdtlnleevl.ee~l-SaOPnPslfliesdSI,fonle· da 

"It is surely true, as the Government states, that a trial judge in the ~ r not 1ft ,g federal judicial system !!,enerally has wide discretion in determining what stated that he recoO"nized a.£lPlllth% d~fehd corscientifitls objector classification and 
sentence to impose, ... The Government is also on solid ground in asserting, A Wide discretio~ is ' t d' th n .,an was a :n

e 
young man, 

that a sentcllce imposed by [t federal district judge, if within sta,tutory lim1t1, . sentence within statutor~ iil1~itslllA h e tI1~ c~urt WIth respect to imposition of 
is generally not'subject to review, Gore v. United States, 3;:;7 U.S, 386. 39!, of discretion A l' '. • eavy tlr enl'csts Oil a party asserting abuse 
Cf. Yates v. United States, 3;)8 U.S. 363." , . ~hnt of the t~ial c~~~:tV~~Wo cI~~dt t~e ~:n~fis;iffed i~ SUbs~tutin~ its discretion for 

The Tucke,r Court goes on to hold that It remand for resentencing was proper ~ce 5A C J S Appeal and E § 1583 U 0, secll1g an hearmg the defendant 
because the record showed that the trial court Ilt the time of the sentel1cingWil v.United'siales g,62 F.2d 24{(~d C' 19;7 )~ntecl States V" McCord, sttpra; 1v!cGe~ 
not nWl\re of the fl\Ct that two prior convictions of the defendant called to ill 22~-223 (1932/. . Ir. 2, Burns v. Umted Stale.!, 278 U.R. 216, 

--;-:Appellnnt's counsel hns filed n paW,lon ht tbls rourt stnung thnt IlPF~llnnt's wIro was kll1~d In anau!~ in d~fui~!gO ili~Cj}~latrl·oknetsSt~·tRes~.· CO'I 124 F. 2d 965, 967 (9th Cir. 1\1·12), the court 
mobilo nccldont 011 April 2U. 1072. ,,-hila enroute tll tho federal penltont!t.·~Y to visit nppollnut. Thus, QC~ '" 
Ing to tho petition. nppollnnt's Inrnnt son Is "In tempornry custody or rc11ltlvcs who nra not properly Q(luIPP-:·, 
to continuo enring for tho child. It 

." 
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IIDiscretion, in' thi~ ~cnse,' is abused when the judicial ar,tion is arbitl'nrv' Mr. ~laj 
fanciful or unreasonable, which is another wa,y of saying thl1t discretion 'i~ in the J:ec

j
(, 

abused only where no reasonable man would take tho vi6w adopted by the- [The pr 
trial court. If reasonable 111en could differ as to the propriety of the action 
taken by the trial court, then it cantwt be said that the trial cQurt abtL~cd its. ,Sr~TIlMENrc 
discretion." C 

I . t tl'" thO . h d' d' t h RlMINAL. n our 'Pres en case ~e.re IS ·no. mg .In t e recor to mica e t at the trial; ntl'sEi> UI 
court acted upon any nllsmformatlOn With respect to the defendant's character CO~IM[TTE': 
and background. ,Judges vmy greatly as to sentences imposed, not only in selective- .' I 
service cases but in all types of cases, particulnrly thoRe involving nonvicVcn\:' J woUldlil 
crimes such as income ta~ evasion, and embezzlement. Defendant's critne is • rou to dlsc~ 
more than a technical one. His plcn of guilty admits all essential elements of the- ,roposnls ret 
offonso charged. Defendant has no constItutional right to a conscientious objector relating to tl 
classification or to bc excusod from military service obligations. The exemption' ,I 
of conscientious objectors from military service is a matter of legifllative grtice- I 
and does not ris~ to a constitutional command. pnited Slales v. Crackel', 308 F. 0'(' 11 t"~ 
S~lpp. 998 (D. Mnm.), aff'd 435 F. 2d 601 (8th Clr. 1971). ,~ ~I. 

Probation for a convicted defendant is ,:1 matter of gl;ace and not a matter iJf ind d~e!,1Ul 
right;'No defendnnt has an absolute right to probation. B~trns v. United Slates 13r~tll1~t~t.1I' 
287 U.S. 216, 220; Unile.d States v. AZarik, 439 F. 2d 1349, 1351 (8th Cir. 1971):' mCnpI\CI1a 1, 

Defendant has failed to establish his right to exemption from military'service- S)'iIQ~~ a~li 
by failing to follow the re'asonable procedures prescribed by the st.ailites' nn~ ,n, S l1 
regulations for asserting exemption. Defendant by failing to report for militntY' 1~\tUjes, Qf~ 
service as ordered has created unnecessary confusion in the administl'lltion of the to~h.ftfigU~ 
drnft luw und has made it nece!'lsary for SOlne other person to take his piMe nnd t "il • 1'5 
expose himself to the possible hazard of Vietnam conflict. . ea e&oneE\ 0/ 

While imp1'isonmel1t may not be necessary to rehabilitate the defendant, the' area IS the .~ 
deterent effect upon others is ttl ways a ])roper item for considerntion, in imp{)~ing: t~I~~th9dl 
sentence. See Wmiams v. New York, 337 U.S. 24], 248-249 n. 13. It c:mllot E slll.lesl 
f[tidy be said on the basis t)f the record in this case that tl)o public 'interest doe!\. ' oom~m~d "I 
not require a fair enforcemellt of the selective service laws and thnt l'easonn\)jc- 1 mi~lmulr \ 
mell could not differ on the propriety of the sentence ill1po~ed. , . ,.::. ; m IOnll y 1 
. The issue of mechanioal sentencing discussed by the mnjoi-ity wns riever pr~~ h '. The S. 1 
sented in the trial court and hence such court. had no opportunity to consider t)I~\~ dem~allOl'S'1 
issu.e. Issues nO.t raiRed.in the tri'll court ~mm(Jt properl): be considered O;t npPcffl" ~,9fl:rei.h~ 
Sm7th v. Amcncan Gmld of Van ely Arttsls, 368 F. 2d nIl, 514 (8th eu'. 1966); . e d 

In any event, I believe that the majority has misconceived the trail court's:. fl, 
statement with respect to his policy. There is nothing in the court's stfitl>mcnt', >~fclt. 
which explicitly describes the policy to Wl1ich he refers. Inasmuch fiS sentcnc~ t '. S h 
has been deferred, it would appear that the policy was to give the defendant ,nn i ~ " 
opportunity to reconsider reporting for induction before sentence wnfl imposed. ;'"lIh6 I 
There is nothing in the record to indicate that the defendant has been denied.~ . i\f:~ a 
due p~ocess in connection with his sentencing.or H.ule 35 pr()ceed~ngs. Defen~nnt; t QIl~f ~u 
and hiS attorney were afforded a full OpPOl'tumty to pl'eRent nnytIung they desired" 'nei,~~\th 
to support the claim for leniency and probation made prior to sentence. The- 1 . A t~ 
present petition and .the application f<"!l' reconsiderntio~ do not revenl thut the ~ Iven 'I ), 
defendant had anything to present which had not prevIOusly been pre~cl1ted to ~~rctcn('~j' 
the court in conn~ction witl~ his l)reRent~nce .requ~st f~)r parole. U!ld('l' ~uch,cir- t Dtcnd~d\\ 
cumstances the trml court did no~ al?use. Its dUlCretlOn m not af!0rdm~ a l~elll'lllg,;~ ~ (OU~d" 

'1'he result reached by the IDI1JOl'lty IS flupported by the Sixth CirCUIt cases ~ 19rndOd~' 
oited and relied upon. For reasons hereinabove stated, I do not agre(' with th~ ~ ,tnbU he 
re!l.!;;oning upon which such decisions are bnsed. 'The majority opinion depnrt& ~ 'nl liS ~ 
from the long-established rule in effect in this circuit und genernlly dsewhere that If ih~b'l\lt 1 
sentences within th(' stntutory limits are not subject to aPlwllate review und in,l,~eal$lB~,'~ 
?ffect qpen~ the ga~e to npl?ellate revie~v of all sente~ces. Su~h n dl'nf'tic cl~U1:ge ri Ol~p',onen\ 
m the lItW lll,ll1Y view reqUires approprmte CongresslOnul nctlOll. GorB v. Lmleif ~ !OIY r,c,d,u,' 
Stales, supra. il:mitde 

I would affirm the order denying defendant's Rule 315 motion.! 1" ·~u net i 
Senator I·!nUSKA. Our next witness will be 11[1'. Maroney, whok ~dllccd,t 

appears here in lieu of Mr. John C. Keeney. Deputy Assistant At-f ,g 
torney General for the Criminal Division, who was scheduled to n,ppeat ~ ~~ 
here. Other official duties intervened, and so :Ml'. Maroney is hCl'e,t . Cianr 

,t ~CO:rd I Tn 2 Wright Fed~l'Ill Prnctlce and Procedure § 533, p. 455, the. follOWing appears: "Rrnsonablc nlCll j1lB~ ~ in!' I" 
well wondor whethor tho grente, r uniformity In ~~nLences expcct~t1 frOl.l nplle,11Mo rnvle\l' will In fact lundt!:,; : L PIn! 
rlalize. nnd whether It w1l1 ~Imply add 1\ now burden to nllP~l1nLo courts (hat nrc ~lrendY ovcrworkc ", 't Ill,) 

Addltionnl problems presci.:cd by n\lPcllnLO review' or sentencing nre ably set out in 'unlted Slalll v.:; . ol'lSion 
Wlltll,lB{ I? 811PP. 670 (N.D.Ill.IOOO). r' 
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"Discretion, in 'thi~ sense, is abused when the judicial action is arbitrnn'" 
faneiflll or unreasonable, which is another way of saying that discretion ·i~ 
abused only where no rensonable man would take the vi"", adopted by the­
trial court. If r.easnnable l"(1en. could differ a~ to the propriety of the action 
taken by the tru( ;Jed r., then 1t cannot be sald that the trlUl court abuocd it~ 
discretion." 

In' our present case ('i "e is nothing in the record to indicnte that the trial 
court acted upon any ':information with respect to the defendant's character 
UlHl background. Judgeil vflr~r greatly as to spntences impo~ed, not only in selecti\'e­
scrvice cases but in all types of cases, particulnrly thoRe involving nonvio)cnt 
crimes such t1.'i income tax evasion, and embezzlement. Defendant's crimc is 
more than a technical one. His plea of guilty admits all essential elements of the­
offense charged. Defendant has no constitutional right to a conscientious objector 
classification or to be excused from military service obligations. The exemption 
of conscientious objectors from military service is a matter of legh.;lative grace­
and does not rise to a constitutionnl command. Uniled Slales v. Crocker, 308 If 
Supp. 998 (D. Minn.), aff'd 435 F. 2d 601 (8th Cir. 1971). . . 

Probation for a convicted defendant is a mattcr of grace and not a matter of' 
right .. No defendttnt has an absolute ri.ght to probation. Burns v. United States. 
287 U.S. 216, 220; Unile,d States v. Alarik, 439 F. 2d 1349, 1351 (8th Cir. 1 971): 

Defendant has failed to establish his right to exemption from military'sel'\'ice­
by failing to follow the reasonable procedures prc:lcribed by the statutes' and 
regulations for asserting exemption. Defcndant by failing to report for militnrr 
service as ordered has created unnecessary confusion in the administmtion of the 
drnftl:iw and has made it necessary for some other person to take hiH plnce anrl 
exposc himself to the possiblc hazard of Vietnam conflict. 

While imprisonment may not be necessru'y to rehabilitate the defendant, the 
deterellt effect lIpon others is always a proper item for comdderation in imp0i'ing' 
sentence. See Williams v. New York, 337 U.S. 241, 248-249 n. 13. It cannot 
fairly be said on the basis of the record in this case that the public 'interest does, 
not require a fait enforcement of the selective spryice lawR and that rcasnnnblfr 
men could not differ on the propriety of the sentence iINloRed., ' 

The issue of mechanical sentencing discussed hy the mnjol'ity was never ]ll'~­
sen ted in the trial court and hence such court had 110 opportunity to cOl1flider the 
issue. Issues nat mised in the trial court cannot properly he considered on appeal. 
Smith v. American G1dlcl of Variety A"lisls, 368 F. 2d iJll, 514 (8th Cil'. In66j, 

In any event, I believe that the majority has mi::;conceived the trail court'~ 
statcment with respect to his policy. There i::; nothing in the COurt'H l>\tnt~llI~nt 
which explicitly describes the policy to which he refers. Inasmuch as selltenc~ 
has been deferred, it would appear thnt the policy Wl18 to give the defendant nn 
opportunity to reconsider reporting for induction before sentence was imposed. 
There is nothing in the record to indicate that the defendant has bcen dellied . 
due process in connection with his sentencing or Rule 8ij proceedingH. Defendont, 
and his attorney were afforded a full opportunity to prp;;cnt anything they desired 
to support the claim for leniency and prohation made prior to sentence. 'fhe­
present petition and the application for reconsideratioll do not rc\'eul that thfr 
defendant had anything to prcsent which had not previously hcen prc>sented to 
the court in connection with his presentence request for pamle. Under ~uch cir­
CUlm;tances the trial court did not abuile its di~creti()n in not affording a hearing. 

The result reached by the ml).jority is supported by the Sixth Circuit cuses 
cited and relied upon. For reasons hereinuhove statecl, I do not agree with th~ 
reasoning upon which such derisions are based. The mnjority opinion dcpnrts 
from the long-established rule in effect in this circuit und generully elsewherc thnt 
sentences within the statutory limits are not subject to appellate review and in 
effect opens the gate 1;0 appellate rcview of all senttmccs. Buch a dra~tic chm,lge 
in the law in my view requires appropriate Congressionnl nction. Gore v. Cm(clf 
Stales, supra. 

I would affirm the order denying defendant's Rule 35 motion.1 

Senator HRUSKA. Our next witness will be :Ml'. lvraroney, who 
appears herG in lieu of Mr. John O. Keeney. Deputy ASRistunt At" 
torney General for the Oriminal Division, who was scheduled to appear 
here. Other official duties intervened, and so :Mr. l"raroney is here. 

I In 2 Wright Federal Practice and Procednre § 533,11.455, tho following npllenrs: "Reusonnblp menlnay 
well wonder whotlwr the greater uniformity In sentences expected from !lPP~ Int~ revlow wIll In fnct nk!ndt~; 
rialt7.c. and whether It wIll simply add a MW burden to appellate com Is that !Irc nh'('(ldv overwor'~ • 

Additional problems presented by uppellate review of sentencing nrc ably set out in 'United Slatt! v. 
Wilcy, 18-1 F. Supp. 679 (N.D.Ill. 1900). 
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Mr, ,Maroney, the entire, ,statQIDent of Mr. Keeney will be placed 
in the record. 

[The prepared statement of John O."Ke(mey follows:] 
. .' . 

S!.lTEMEN'l' OF 'JOKN C.' KEENBY,' DEPUTY ASSISTANT AT'rbRNFJY GENlniAL, 
CRIMINAL DIVISION, DBPARTMl~NT' OF JUSTICE, ON SENTBN'CING AND Dl~­
rENS}]S UND~n S. 1400, DEl'ORg THl~ CRllMNAL LAWS AND PHOCr.:nURl~S SUB­
COllMITTEB 01· THE COMMITTI<m ON THE ,JUDICIAlty, U.S. SENATE, Jur,y 22 1974 

, 1 

I woul~ like to thank th~ Committee for the opportunity of appearing before 
lOU. to diSCUSS ~hc sentencmg proposals found in part III of S. 1400· and th~ 
prop?snls l'egardmg de!enses found in c~apteriJ of S. 1400. I have a mel~orandum 
relntmg to the sentencmg proposals which I would like. to submit for the record. 

SENT1mCING 

or ~U t~le arcas .iI~ .tl}e proposed revision, probably none offers more v!Ll'iable& 
and dl~C~ll1g posslb1,litles ?f a'ppro~ch than does the subjecli of sentenCing, In 
rRFk IllI? 1s.because tSentenclI1g 1S d~slg~ed to meet so many needH, Re}:labilitation, 
'mc~p~CI~atlOn, deterrence, and retl'llmtlOn arc all appro.priate goals of a sentenCing 
system,. nltt:0ugh they arc frequently incompatible. . , 
. In t1:IS bnef statemel!-t I would like .to highl~ght for the Committee some of .thO' 
fe.lt\lres, of our l)entencmg propo!lals, lllustratmg the rationale behind the statu-
loryluuguage. , . . 
: The ~rst step in any reform of 'the sentencing system is providing ratiollal 
tafeg.ol'les of offense.s. One of the great 4efects of current criminal law in the federal 

,area IS the .necessar1!y haphazard way 1IJ. which sttttutes have set sentences. As to 
t~o ~~th?nzeq maxlm~m. terms of .confi~ell1ent alone there are at least 17 OS~ 
ilhllit.\Cs 1de.lltifiable '':lthll1 the.l[mted Stu.tes Code, and when these factorsP arc 
com~med With the vanous authol'\zed fines, 1t results in some 75 different available­
mn;umll\n sente~ces. While historically un,der,;tandable such a sY$te~ 'is not 
mhonnllJT defenS1ble. ' ' 
i The S •. 1400 proposa~ reco~mends .five classes of felonies, three classes of mil'1-
dem~anOlS'!Lnd Ol~~ of mfractlOns. W1th only three exceptions these levels do not 
require t.he lInpos1tlOn of any mandatory sentence. 
, T~e Fmal Report of the National Com111:ission on Rnfnl'm of Federal Criminal 
~\S had proposed one category of especmUy serious felonies, three classes of 
~t or felome~ (the low,:st level haying a. potential penalty of seven years), two, 
classes of m1sdemeanors, a~d an mfractlOn penalty (fOi' which no confinement 
wo~ld be allowed) .. The ultlln"!'te result of that structure is that many offenses 

are now oonsldered felomes would be reduced to misdemeanors. 
I . allows f?r five felony levels, one misdemeanor level, arrd a violation penalty. 
.t,IS ?llr beltef tlu1:t the S .. 1400 proposal provides a desirable amount of flexi­

,Pit) Wltl~out becommg lost 111 (t vast number of penalty levels by trying to dr'HV' 
,unes too tightly. ' 
,,:\furthor advu!ltage. of S. 1~00 is that the potpntial maximum sentence for a 

" fcn clnss of Cl'lmes IS candidly and specifically stated. One need not mal'e 
· ~tdcd ~ a variety of other provisions in order to determine precisely what is 
~~n c •. 'xamples of the problems involved in this latter kind of situation can 
ilgrOdn~ th the Commission's sentenCing provisions. For instance muw,lauO'hter 

·',1 ~rCI 0 ere as a Cla$~ 13 felony. A r~ference to the gellCrnl sente~cing i)ro~sion 
cnl~' bS l~u that the mn .. \:ll11Um penalty IS 15 y<>al's. Howcver, such.a penalty could 
!ehab'l~t I(Posed after a. specill;l finding of dun.gerousness, lack of prospect for 
tea 11. a lOn, ~nd the li1~~. WIthout such findmgs .the nctunl maximum is ten 

• • l'$, Bl)t a further prOVISlOn of thnt proposal reqUlres that a three year parole 
nent be deducted from the ten :yeur ~entence. So our ten year sentence is 

· uced to seven· yeurs of actual llnpl'lSOmnent. But parole after five years 
~anda.tol'Y, absent sp~cial findings of a high likelihood of recidivism. 

, tlesllit IS that the maX1mum even for a very serious felony is generally 
o five years. 

R g" referred ~)l:ief1y to. the special dangerous offender prov.isions of the' 
eport (prov.lslOns whICh have a COll11terpart in S. 1) perhaps I should 

some explanatlOn as to why such provisions were not included in R 1400 are tw b . F"·· _.. • d. o. as1C reasons. 'lrst,we fel~that such pr?visions are unworkable~ 
, .. wel,vlewed such treatment as unnecessary gIven adequl1tely flexible ClUg evels.· , 

PloViSi~e i~~ress l11yse~f to tli~~l'st consi.d~mtion. The roots of specinl offend!.'!" 
os Ie m the hab1tual cl'lmmal prOVISions found in many of the state codes. 
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In general, these provisions have not been enforced and for n variety of ruther 
practical reasons. Where prior offenses hnve been committed in other jurisdictions 
there are serious problems in establishing their correlation with offens(')s delineated 
in the habitual offender provision. The statutes are particularly harsh to the 
property crime violator because of their statistically higher recidivism rute 
Furthermore the statutes are frequently couched in terms of mandatory lengtb' 
1:'entences, and thus their enforcement has commonly been declined as beingto~ 
~evere. For similar reasons the statutes have been nullified by plea barguinin 
Also prosecutors tend to be oriented to obtaining convictions, though not ~ '1 

obtaining seven') sentences. Finally. they present severe litigation problems since ' 
they may involve coUaterial uttapks on prior foreign judgments. : 

In sum it is our view that enhanced penalty provisions are not only unnecessary 
but impractical. ,. 

The next area that I would like to discuss is that of minimum sentences. 
Minimum sentences control parole eligibility. At present, federnl prisoner, 

"erving definite sentences over 180 days are eligible for parole after serVing 
upon good behavior, one-third of the maximum term (or after servinB 15 yeurs 
in the case of ll; sentence in excess of 45 y~ars or a life sentence) (18 U.S.C. 4202). 
Under 18 U.S.C. 420S(a) (2) It sentencmg <:ourt has the option of providing 
immediate pnrole eligibility, an option that is utilized in about half of the felony 
sentences today. If the court is silent with. respect to the minimum sentenc/ 
however, the one-third minimum applies. A sentencing court cannot raise th; 
minimum above one-third of the maximum term imposed .. 

Arguments favoring permitting minimum sentences include the recognition thaI 
fixed terms arc appropriate for purposes of deterrence and retribution-purposes 
paramount in the sentencing of, "white collar" criminals-although generally 
inappropriate for pur.p'Jses .0frehabilitatiQn OJ;, tl1capacitation. Another cO)l~ider8' 
tion is the desirnhllit;r of sharing authority betwe,en courts and parole authorities, 
There is some inconSIstency between the approval of authority for courts to tailor 
maximum sentences downward from their statutory limits to fit the case of the 
]:!articulnr offense and offender (rather than relying 011 the parole system, fiS in the 
Stnte of Oalifornia), and the disqualification of the courts from having a tole in 
setting the time of earlier release. Further considerations include.the concertI thaI 
the parole processes will often result in the premature release of dangerous per· 
sons if immedinte parole is possible. There is also concern thnt parole may in· 
creasingly hecome a matter not of discretion but of rightj ,!L number of legislative 
llroposals presently before the Congress move strongly in this direction. 

Arguments favoring lower or no minimum sentences include the desirabilitycf 
permitting parule bonrds to release prisoners in cases where it seems just and ap­
propriate. Furthermore, the parole board could act to review n11 federal sen.tenct> 
if not constrained by minimum sentences-a sentence review function that could 
be performed far more uniformly, expeditiously, and inexpensively than could 
review by the courts of appeal were appellate review to be authorized. 

The Commission proposed a substantial reduction in both the frequency and 
the length of fedeml minimum sentences (§ 3201(3)). First, it prohibited minimum 
terms for sentences for Class C felonies. Second, it converted the requirementQf 
affirmative action to eliminate a minimum to one of affirmative action to creMe 
one. Third, it required thnt the courts limit the usc of minimum terms to CMel 
which are "exceptional ... such as warmnt imposition of a term in tho upper 
runge under section 3202." Fourth, it imposed special investigation requiremen~ 
prior to imposition of such terms. If we are correct in our previous assessmcnli, 
these lJroposals would eliminate minimum terms in almost aU cases-except in 
cases of trenson and intentional murder, for which. the Commission wouldperrnit 
minima of from 10 to 25 years apparently as more acceptable alternatives to the 
death penalty (§ 3601). S. 1 closely follows the limitations on minimum terms con­
tained in the Contmission's Report, although it does not contain an exceptioll(or 
sentences to life imprisonment (§1-4B1(c)). ( 

S. 1400 represents n. compromise. Like the Brown Commission and S. 1 pro- ; 
}'losals, it would significantly reduce the frequency of federal minimum sentenC/l. t 
Courts would hnve to net affirmatively to create minimum terms. The presentoD~, ' 
third limitation wouid be narrowed to one-fifth. An outer limit for very lopgsen· 1 
tenees would be 10 yem's minimum, in place of the present J5 (§2301(c)). At.lli! , 
same time, special offender-type finding requirements, which would almost cUm-, i 
iuate minimum terms, would not be required. 1 
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release, the substantial r(lduction of minimum te . . 
be reevaluated. rms ploposed m S. 1400 should 

The foregoing discussion has referred to 'ud t·· 
rare occasions, federal law has contained le~isl~ii~e 1 nunttumhterms. On relatively 
mum terms. The lu'\\"s of many states often ~ y es a s ed mandatory min~­
being the provision that life sentences for murd:r°h'lde fo:: ~uch terms, an example 
With one eXception, S. 1400 does not contni ave m~n;ma of 7, 10) or 15 years. 
murder; the exception is for the offense of tr~ffiuhlh P~ollslOns, even for treason or 
morphine (§ 1821), for which a minimum c ng marge amounts of heroin or 
The general policy of avoiding mandatory ~~::? of at leas~ 10 years is speCified. 
?f ns~,!rance that the offense in question can be :~f d ~rms lSI based ~pon the lack 
111 wmch such mandatoryminimuIn terms a e . 0 exc ude ::Jll CIrcumstances 
attendant in prosecuting offenses carrying ':~~: fe ll1appr

d
opriate, the problems 

ficulties caused by the bad case law created b . eurtrms,. an t~e conti!luing dif­
suoh measures. y co s 111 seekmg to CIrcumvent 

Also of importance to sentencing is th d t . . 
parole period. Under present law the par~le et:rml~a~ln tof the length of the 
minus the period spent in confiner'nent ri' I'm IS ,e erm of the sentence 
cause of "good-time" credits). Thus eal or to p~role (or manqatory release be­
longer parole term (18.U.S.C. 4203(a». y parole lather paradOXIcally results in a 

S. 1400 seeks to ratIOnalize the parole . db' . 
mission to set the terms at the time of ~:[~O Yt ablt~orlzmg the Parole Com­
(§ 4204). All prisoners c~nYicted of felonies ~~e, C~as eA wee.ndone and nve years 
released on parole (§ 4303) In order to ro 'd s. nus emeanors must be 
conditions of parole in case; where all o~ al:o:t a lianrtIOn for cou;pliance with the 
release, S. 1400 provides a conting~nt term o~ I 0 II: sentence IS served prior to 
felonies, or 90 days for Class A misdemeanors ImJirhonment of on~ year for 
nerved only upo~ parole violation and revocation' (§ 23c02)mD,y be reqUIred to be 

The Commission followed present In' k' th . 
the sentence (§ 3403). Since the se~lre~~emf mg e parole term the balance of 
components, a SUbstantial period of parole for io~hoPP~d mt<;> parole and prison 
less, the paradox of longer parole terms upon earl'~rsen elces liS assured. N everthe-

Under S. 1 a parole com)Jonent of 0 . 1 paro e re ense would continue. 
ye~rs, and of two yearS out of sentenc~e !v~~rt~~ carved out of sentence~over five 
prJsoners ha,:e sentences shorter than this no paliars (§I~-~2F3(b»). Smcemany 
confinement 111 a large percentage of cases' The toe wfou Ie reqUired to follow 
be t~e balance of the sentence. . erm 0 paro e would continue to 

Fmes are of particular importance to f d 1 " . . 
levels are quite variant althou h maxima' e era crlmmal JustICe. :Present fine 
~l,OOO for serious mi;demean~rs a;e co~r:n~~e rThge of $1O

U
'OOO for felonies and 

maxima is from $50 to $25 000. . e overa spread of specific 
The Commission being 'Of th . tl t 

re~tional utility, pr~scribed low ~a~':uml~n:k~el~re Of s~~ewhat doUbtf~ cor­
gam to the offender or loss to the victim in which c'a~n thS fi ere walsda showmg Of 
amount which did not exceed t· th' . e e ne cou be set in an 
felony fine would be $10' 000 T~lCb e ~all: O}'loss (§ 3301). Otherwise the top 
potential deterrent effect! of ;ubst~nt?~fu~~I~~ ~fi~r~~osal1faf,gehilJ;toverlooked .the 
and regulatory offenses. eas 0 w e collar" crIme 

ot ~~;~, ~~~~o~~~Pj~rtV~~::~l ~~c~~i$~a060 althln~tive limit of dOUble the gain 

tf:':4be1)~s {?i~h~tO~~~~f\ing!: ~~i~~~'e t~e ~~egi~cm;lo~~~!~O~ ih~ gciK~~~ 
$54,750 for an infraction and end with $1 b9~ oooli"<lmuCml fineAwould start with 

S. 1400 proposes a 'dell ,0,. or a ass or B felony. 
to $100 000 rrh .;{11 e ground .. The ~axlmum f~lony range is from $25 000 
similar ~lte;na.tee li:~t ~~e~no:d ad~ mf~actlOp. spr~ad IS from $500 to $10,000. A 
be established but is stat~dO~ t~rm °srofatse~ mthwhlCh gmn. or loss can accurately 

While the 'c '. wlce e gross gam or loss (§ 2201) , 
present law S 1400wlssoluolnd .would ptrhobabbly depress fine limits b.elow those of 
do b ,. mcrease em y about a factor of ten and SlId 
CillM~n In\~a;torl of 10fO. The ration~e for an increase is found inpdrt in the Yep~e-
bfth . VI!- Ue 0 money, and 111 the appreciation in there 1 'h' . 
that fi~~:~~:;I;!Z~~, Sitc:hthe efactment of m~ch of ~itle 18. I~ i;a~ls~n!c~~E::;~& 
'organizations as .gell s~~ be' e o~ y t~Sef~l sanFtlon agamst corporations and other 

S. 1400 was drafted on the assumption that the parole process will continue I! 1 
be characterized by a considerable degree of discretion in the Board. If procedu~ 1. 
of parole denial are made so difficult as to merge eligibility with actunl plllo.l 

Pse~~ltgYe~gair[r sdignifiCadnt ~~~~rs ofl~~h,tdu~f~~jr~~~~~;3:r~~Uh~~CgWth~;: 
, ul' era ze prece ant for relatmg the ml1.'<:imum fine t· th . 
res tmg from an offense, there are particularized precedents o e.g: ~~~oo~~;: 

~ 4H37-75--25 ' , 
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the value of money embezzled by an officer of a federal court may be assessed '1\8 
a fine under 18 U,S,O, 645, 

Present law contains no gencral guidancc as to whcn a fi!le should be imposed, 
The Oommission would preclude fincs where not proportlOned to the fillnnciat 
burden placed upon the pa!ti~ular defendant, where they, would preve~t rCS,titu_ 
tion 01' reparation to the Victim, and where the offense did no~ result m gam or 
loss absent exceptional circumstances. (§ 3302), S" l contmns less stringent 
limitations (§ 1-401(c)), S, 1400 is simih1.l' to,S, 1 in this respec~, Th~ ~ourt is 
required to consider the resources of the defendant and whether ImpOS!tlOn of 1\ 
fine will preclude ~esti~ution, but fineR a!e not l'uled out f~r l?-on-econonllc crimes. 
In general the limltatlOlls on the use of fines by the OommlSSlOn were not followed 
as being tho conducive t , ~'~ ':,;r.tion, as. ,,:,e11 ~s. being ,unduly restrictive of a S:I.nc­
tion which increases publi~ ".:30urces whIle discouragmg offp.nders. 

S. 1400 was drnftea primarily as [L substantive criminal code, Mo;;t procedural 
questions were left for consideration at a later time, when preparatIOn Of a com~ 
prehensive procedural code could, be ,undertakel}" procedural.m~tters bcmg gov­
erned in the meantime by constltutlOnal PlovlSlOns, the eXIstmg statutes, thfr 
Federal Rules of Criminal Proeedurc, and case law. Followhlg the present title 
18, however, a few procedural problcms relating to sentencing received llpecifi~ 
trc[Ltment. , 

One such area is that of presentence investigations, S, 1400 would encourngfr 
the routine use of presentence reports by rcquiring a statement of reasons in an 
affirmative order to the contrary if 11 sentencing decision were to be made in the 
nb!?cnce of such an illvestigation, The proposed 1974 amendments to the Federal 
Rules of Oriminal Procedure reach a similar result, 

FollowinO' prcsent 1n.w and the Commission, a convicted defendant may he 
ordered cOlnmitted for a period of study normally not e}:.ceeding 90 days, prior 
to m[Lldng the sentencing decision (§ 2003(b)),. , , 

The insanity defense presents an area whero procedural reform, withIn an 
without the scntencing context, is purticularly needed, At present, federal statutory 
law is nonexistent with respect to insanity defense procedures, except in the Dis­
trict of Columbia, The Commission is likewise silent, becl1.use of its substanI;J.ve 
emphasis, although S, 1 contains a l'l1the: fl'D;gm~ntary section (§ a-IlC5), .s~ncc 
there appeared to l?e-a cO~lsensus t!lat le.gIslahonls long o,-;erd.ue, S, 1~00 prOVides 
for requiring pretrutl notICe of an msamty defens(;', psychiatl'lc exammatlOns and 
reports and a specifiC verdict of "not guilty by reason of insanity," A defendllnt 
thus acquitted would be subject to hospitalization if the court, after fmlther psychi­
atric examinations and heal'ings, determined that he was presently dangerously 
mentally ill (§ 4221-2). There procedures would bring federal law into the p~ttern 
of state laws, More innovative-and more directly related to the current subJect­
is the proposltl of S,1400 to permit the trial eo\\rt to commit convicted mcntally 
ill persons to. mental hospital treatment, l'athei' than to prison. (§ 4224). Tills 
proposal WaS formulated as a more straightforward replrlcement of one of the' 
conventional functions of the insanity defense, the channeling of defendants to 
facilities consistent with their needs, Since the decision would be made by courfs 
in: the sentencing context rather than by juries in the guilt determining eontex4 
it may be expected that such a provision would result in an increased number of 
diversions of persons from penal institutionf;l than does the separate inRanity 
defense. Such hospitalizations would be subject to reconsideration if lu~er de­
termined to be ip.appropriate, and the defendant could be sentenced to prison or 
placed on probation for the remainder of the authorized term, . 

In add~tioll to the, traditional sen~encing sanction~ I ,w0l!ld like to ?lose this 
discussion,of sentencmg by commentmg on two non-mstltutlonal sanctIOns, 

The first is l~otiCe. S. 1400 provides that. organi,mtions and indbMualsmay 
be required to give notice of a. c,Olwiction ~o tlJ.e clas,s of persons or sector 9f ~hc 
public affected by or financially mterested m the subJect matter of the convlctlO[ 
(§ 2004). The Final Report (§ 3307) and S: 1 (~ l-;~Al(c) ~7)? contain sin1jlnl 
provisions, '1'he primary purpose, of course, lS to fl1C1litnte Victim compensatlOlI 
. efiorts. '. S '1400 . The second is disqualification from public office or other employment, , 
does not seek to revise the disqualifications applicable to federal employc~ 
currently prescribed by title 5 :;mci 18 of the United States Code, Furthermore,lt 
dops not follow the propo~al contain,ed,iT! S, 1 ,that w~)Ul~ give federnl itldg~- . 

'fL.uthQrity to susnend the rIght of an mdlvldual or organlZfttIon to engu~ ill buri 
1,1CSS or professio,nnl employment, orten for 11 pcriod of many yea~s, (~§ 1-41 

1 (cHn, 1:-1;A)" The,.Depal'tm!ll~t l?llderrc1,to)cave tho latter dCClslOns, to the 
f('d(;'ral, stilte, and locl\l llCenRmg authoritIes, except as s~lCh power might be 
exercised as a condition oi probation or parole, '...' .'. 
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DEFENSES 

." I would like to make some remarks 'th' <-
'wi~11 defen~es: Perhltps the most ~ignifi~ant~~f~t .0 eh~pter 5 of S: 1400, dealing 
to mclu,de It m the proposed new penal cod 10 at of thiS chapter IS the deri:"iull 
nat codified, H.nther they exist by virtue of j e~!, .urently, of, course, defense;; are 
Congress has deemed it enou"h to defi~e I! ICIU, constrllctlOn. Thus in the \Just 
by 1ltatin~ the conduct to be proscribed, F~~:::es ll~ the }~l'llllltive, so to ~pcni" 
Co)lgress Ill,tended to penaliZe, the federal co ,thjSeyoliltlve statemcnts of what 
of lnw dealing with defenses Such doct " Ul S l!~,e developed a massive bod,. 
ins(Lnity, entl'llp,ment, [Lnd seli-defense, ha~~~~~a~l ~~ltitakel ofdfact or law, dur(',;s, 
of our lcgal fabl'lc, A fair question is: why ch ,t{'I, Y, cvo, ve and !lre now 1\ part 
hn.'fe Congress define the oIfenses in the pr[)~)~~~d (J Pdoce~Sd1()w? \V hy not simply 
as III th~ past" ~o develop any applicable clefe;I' , t) e an , ;ave \t t~ the courts, 
to con~lI~l~e this approach Would in effect b~e~ The ,answer, I beheve, is that 
responSibilIty to the Courts which would n'lab,mdonmcnt of legislativp 
and thus make it lnore difficult for per'so ~ll1~cces'~fl'l y ren~!cl' the Cude lc~s c1('n; 
Th~ P?int that failure to enact defel;s~s °c;o:lt'~rl~l t~(m' conduct to the law. 

spollSlblhty to the eOUl'ts requires a . "ns 1 U es .tn abandonment of rc­
~re implicit in the development of d~f::<;c~~~~tt~~i~ t~lai~1 substantial policy ehlltces 
IS seldom so clear thtH a court can c~llfid 1 e", ;te statement of an otTen~e 
have intcl:ld~d as constituting the p'url11netcl'Se~;~ y l;rf~l?t Fh.'l.t Congres~ wuuld 
be. ul)reallstl? to suppose that the scope of tl :t If e!\lfbc: 'or (;'x~mpl(;', It wonld 
hl1'l been derived by the courts soleI b le,se -(eien~e doctrlllc could be or 
offenses of assault or murder' COul'&' l recottll~e to Congre~,;':; definition of the 
doctrine, but the" have done' so of [1\'(', 'to lIe sure, fashioned 11 sclf-deff'l1se ' l' J , necefl~1 Y argc\v 'th • . gresslOna mtent and by resolving th 'u· , , ' WI Ollt regard to eOll-
own evalm;tion of the intere~ts lLt stak:, I?rh;Y~he~t~ons on thc ba~il3, of tlwit. 
on the subJ,e?t of defenses, Oongress has in effcUl~sd ~l l~ t~tt b,Y r~mallllng ~i!ent 
to ~he Judlclm'y to determine the scop f ' C r e eEpte a conSiderable powcr 
whICh it has created, e or app !CatIOn of the federal offenscs 

We do not think that such a delegati 'ld b' , 
now crimiull;l eode revh;iou, Altho~ h su~n "ou '0' e, Justl~:d, in the context of rt 
laws today, It would be unwi.~e to co~tinuehthi ~:I,e.",atlO.n eXIsb; under Our criminal 
rell.'iSeSsment and revi~ion of the substa t' ~ >;,} ~.tel~llnl the context of a complete 
contemplated in S. 1 and S 1400 0 • n IV" CI11n111[1 code offenses such as i,;; 
e~oll;ltion of various defen~e dQe'tri~:~ei~tlK~~ls a ?snlt . .oi the protmc~ed judicial 
cmmnal code, persons lLre enabled to I-no r;teClOn, "It 1 ma,ny sectIOns of the 
whn.t defenses are available therellnde~ aWd With a high degree ,of predictability, 
cOllduct to tho law. In, the context of a' ;1:011s0 111l1y 1'!10~e l'eadlly conform the'il' 
posed in S, 1 or S. 1400 uestions n Y n<:w Cl'lllllUttl code such as is Pl'O­
~efellHes wit?- respect to' e~ch newly sd~~nt!f e~lstence and. Rcope of particu!(lr 
sidered, Until the courts hlld time and 0 o. ense would have to be reCOll-
a~dhthe law as to defenses once again brJ~~~!\~~I~it~ln~I:,ettlsUdch n l'ea~~essment 
mig t well be measured in decades- , v Y tie . e -a POl'lOcl which 
snme degree of definiteness what coJ~elsons would not be ab~e to ~I~OW with the 
what conduct could not, S. 1400 therei~~~ C~~ldf:\be engaged III legltlI!lat(;'ly, and 
and define the basic defenses th~t will ap 'ly tI .. l'hhas propos,ed, to lIlcorporttte 
same decision to include a cha t d P" ~ollg ,out the pr11l1mal code. Thi" 
melldntions of the·National Oo~ e~.o~ efensRcsfls also III harmony with the recom-

, the Mod('l Penal Code b tl I !ssl(?n on e orm of Fedpl:al Oriminal Laws and 
revisiQna. For that mah('~ it ~~wrIC?- lhel~\de defCl;tse prOVI~lons in their proposed 
state codes and most cod~s of· ~t~e~.nna~ig~~~y WIth the approach of most recer t 
. Most of the defenses as drafted' S 1400 d' 

. the defen&e of inSllIlity how~vcr 1ll • '. are ell1gned to track existing case law' 
to foUow a sharply dh:ergent Pttth~ Th~~a:i w~~!\,:c coml~lented earl!er, is ~esigneci 
Rthll of thde defenses in chaptcr 5,but I "'ouid like

l
: e t~~l.cehlltOhw tJll'<? dh1l~cul S8 1ll depth 

em an comment in great 1 th ,C g Ig Its of nil of 
i .ctedt the. most interest and e~o~~;ove~:/ ie~~f~~ ~Pl~~1Jcht1.llt setClll tO

bl
l;a'l1c genel'tt-

n rapment, . a y 0 pu Ie duty and 
frenting them in the ord·er ' 1 ' h th T 

MI~take of Fact or La, Th' ,1Il W ~IC ej ,appear, let m(' begin with section 301-
~nlg a matter of fnct 01' l~w is I! ~le{~~~eln?t~~egSai~~~hi~ns~~'atncef Or,mdi'ltake, C01;p(;,I'n_ 
O,~lent of. the offense, . .' s ,~ c 0 m)ll requu'\ d IId:m 

lh~ mistake Onaw'aspect of the defense is a d'fi .,' . 
ous courts hrwe l'ecOO'nized tlw t a' . ,,co II Cnb?n of Qurrent law. NUl11!.'l'-

o '''''' pi oven mlstn (e or ~gllO;'al1CC: }vith. r.eslll'c,t to 
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. .' ence of the eulpuble stute of ml?~ required by \ [U1nless the act were manifestly beyond the scope of [the soldier'sl authority 
legal matters can disprov~ the eXltt words such as "willfully" or w~.th mtent to or ... wore such that a mun of ordinary sense nnd understanding would, 
the legislature thro,;!ghht e use ~ codified in section 501. . f' know that it was illegal, . . . it would be a protection to him if he acted 
defraud," etc. This IS t e concep. 501 for mistake of fact is also. m con ormlty in good faith and without malice. 

The defense allowe~ under scctlOlnternationaZ Mineral & Ohemwa? Oorp., .402 Section 521(0,) generalizes from the principles announced in cases such as the 
with current law. Umted States v .. t is necessary tho,t the state of mmd req~urcd oac quoted nbove, and provides, in the first parngrnph, that it is a defense to n 
U.S. 558, 563-64 (1971). Hebe, too, ted Thus one who shoots, at what h~ ~e~e1es proseoution under any federal stutute that t'the defendo,nt reasonably believed 
as an element of the offense e I!eg~n r~ulity is a person, co,nnat be pums e or that the conduct charged was required or uuthorized by law to carr)' utt!; his 
to be a block of wo~d, bU\ '1~Ich the life of ttnother person. On the other

t 
~nnd, duty M a public servant, or liS a person acting at the direction of u public servo,nt." 

intentionally ~ssaul~nl:g or n ~ID;g. ro erty stolen from the governmen , IS not Tills provision is very similnr to Seotion 1-303 of S. 1, whieh, however, instead 
one charged With cnmmally recelvl~gtho,lthe property was owned by the govern· ot the phrase 'treasonably believed thnt the conduct charged was required or 
exonerated because he was unawaI . . authorized by law," uses the test "believes in good faith thut the conduct is 
ment rather than someono ;lse. t to "'ive some expression to the prmClple ~fat ad required 01' authorized by law unless he acts in reckless disregard of the risk that 

Both of these defenses a, eI?-p. ui~h between individuals who ~hose eVI an the conduct was not required ... by law." To the extent that these forms 
sound jurisprnden.ce. should dIstmg me time encouruging studied 19n~rance. may' differ, it should be noted that the provision in S. 1400 seemingly afford,.; 0, 
those who did not wlthoutiu

attfh sDepartm~nt h0,8 alreo,dy given testI~?nY'Ithe less expansive defense by its requirement that the actor's belief in the legality 
Skipping insanity, on w . c . e This section is a codificntion of exts mg nw, of his nctions be objectively "rensonable." The S. 1400 formulation is, likewise, 

next section is 503-I!1"OXIC.~1O~·ary effect ns a defense where its prese!1ce negnt~ very close to the prevailing scope of the public duty defcnse which cnn be invoked 
which affords intoxicatIOn, ~VI eI!- 1 r intent or knowledge. Also follm,?-ng pr~cn by. law enforcement agents whcn civilly sued for damo,ges based on their conduct 
a mens ren element re.qUl~lllgtht~~csults in uln,ck of awareness of n nsk reqUlre~ in the course of effecting an arresn or search. See Bivens v. S1'Z Unknown Named 
lnw, self-induced intox.lCntlOn . ~ g the culpability stnndard of recklessness IS no Agents of the federal Bureau of Narcotics, 456 F. 2d 1339, 1341 (O.A. 2, 1972); 
to be present by an offense co,uym ,JMes v. Perngan, 459 F. 2d 81 (O.A. 6, 1!l72). 
~ defense. . ' a codification of a defense recogmzed by case Of note in considering the purview of the defense in section 521 (n) is also the 

Section 511, deu1ing WIth duress, Ifn exi ent circumstances n person ~o,y elect to prllctical fact that, in most euses, the defendo,nts secking to utilize it will be law 
law which provides t.hat un~h cer.to,ense 01 cOlnmitt,ing nn offense agalllst another enforce~llent agents Or their superv~s?rs. Given the increased lmowledge .o~ Ghe 
l)reserve his life or hmb nt e Oxp law which such persons can be leglttmo,tely nssumed to possoss, we antiCipate 

erson or the state. " ffirmative defense thnt the offens~ was com· that a court would properly hold them to a stricter stnndal'd ns to who,t constituted 
P The section provides that It IS nn :aerced by another person eUlplol111~ ~ ~loa!, a reasonable belief in legnlit,y thnn the ordinary layman, Of course, a good faith 
mitted because the defen~:-n~ wns d inescl1pable doa,th or serious bodd1ly lllJUIY t~ I and l'ea.c;onable reliance on the validity of a court order, or legisllLtive Imthorizll,tion 
thrent of imminent, i!llme lU e, ahere the intent is sllch as would ren er a reason· lor action, should insulo,te a public official from criminnllio,bility, and. 'lYe woul.d 
the defendant 01' a third person, 'Y unce ' . , expect that a court would rench such a result, under the S. 14000 provlSlon. ThIS 
ably firm persoll inco,puble of resist hro~ts of death or grave bodily lllJury, ~ the is consistent with the principle recently stated in 18 U.S.O. 2520 that: t'A good 
, The Ihnito,tion of the defens~ to ~djfies the prevailing federolrule. The d en;c Inith reliance on a court order or legislo,tive authorization shnll constitute a com-
exclusion of threats. to proP3rtYI ~th some case precedent to include threats ,0 plate d{!f{!llSe to any ciyil or criminal :tct.ion brought undcr this chapter oJ.' under 
ho,s been extended m acc?r nnce b 1'S or hostages. .' any other lo,w." 
third pnrties such ns fam~ly memo ~ ub'ective defense be tested by th~ obl:ctlve In sum, we submit that section 521(a) is a carefully drawn and not unduly 

'rhe stipulntion tho,t this essentlU ~:fiejts a so cieto,ljudgment thnt whIle extraori broad defense provision, designed to preserve the judgment embodied under 
standard of arensonablyfirm persohe commi;Sion of a crime as n result of \mllsua I provailing cases that public offiCials, 01' persons acting nt their direotion, 'Tho act 

dinary heroism is not de~~nded, ~ot be toleruted. It also assures ~ha\~ethr~~~ in accordance with a reasonablc belief that their /lOtions are lawful should not be 
and unreasonnble cowar \ie dC~~ the coercer the more overwhelmmg e treated as criminals and cannQt be so treated if we expect Ollr lnws to be enforced 
serious the offense demnn e . of with the vigor required for successful implementation. ' 
must be. 'ould like to nddress some remarks IS th!l\ Brief mention should be aL<;o be mo,de of section 521(b), which deals with the 

The next defense to. WhlCr. I sf21 of S 1400. It has been suggesied th~j ~of permissible uses of dendly force. Paragraph (3) of that subsection has been justly 
public duty, set forth III sel~ 10~e to officirils tho,n does current law. f \1:0u e enl criticized on the ground tho,t, as drafted, it could be construed to modify the 
defense would give greate~ lc~n p obably as accurate a stntemcnt 0 e pr S \ COmmon law by permitting an officer who hns arrested all individuo,l for a mis-
On the contmry, the secti?1l IS r . 01 1 demeanor to use deadly force in the event the individual o,ttempts to escnpe from 
cnse law as is possible to gIve. . mon law origin in cases involvmg thellsC c ; his custody. Escapes from: arrest nre specificully covered by pamgraph (2); para-

The public duty d~fense hnd Its ~°forccment officials, or members of a P:~' I graph (3) was not intended to reach the arrest situation. Rather the intent under­
deo,dly force by' military or law thi sub' ect bas been developed by Stnte c1 ill! 1 lying this provision was to have it appl~r ollly in the case where the escape is from 
M~st of the law in this countrYhon ev;r st~ted in one relatively early de~17n.(i D I ; illlltitutional confinement of some kindl-not merely from the custody resulting 
The npplicable prinoiple was't' oW(Unfted States v. Clark, '31 Fed. 71 , f oldi~' Irom a street arrest. In such cases of attempted institutional escape, the use of 
involving a hOn1ici~e p1'csecu Ion lidit of the shooting by a s~ntr:r 0 ,a s en \ deadly force may be justified even where the confinement may be for !\ mis~e­
:Mich. 1887).) The :~sue was the v~l 'rtie court found the shoot~n~ JUt~lfiubl~1S I meanor since the guard will usually not know the nnture of the offense for which 
escaping from a military ~ompoun 'en shown nnd that it was w~th~n e sen ~ 1 t~o escapee has been convicted, nnd the attempted escape may endunger other 
the "round that no bnd ffilth ho,d b~e The court stntec1. the pllllClple develop! 1 lives, We agree tho,t the language user;! in pnragrnph (3) should be clarified. 
)roper duties to shoot at an escap . '01' Seotion 522 codifies the defense of justifico,tion as it applies to the defense of 

In rior cases to be th!"t:. . ot 'ustifiuble by the rules nnd usnges of \1 h: 1 persons generally. It provides a defense to a prosecution for the use of force 
P [Aln order illega111l1t~e1f, ~n~ ~e ind understanding would know, 'Yh\~MI against a person if such force wns rensonably believed by the defendant to be 

so tho,t a man of. Ordl~~\ ~h~ order was illegal, would nfford th? pnvby In \ nOCI)8So,fY for pUl'J;Joses of s(llf defense, defense of other persons, or orime preven~ 
heard it read or glv~n, n h order' but ... an order given, f CI, IlQn. Subsection (b) sets out the limited ciroumstances in which one, may resort 
protection for a Crlme ~nder sucnot ex /essly nnd olearlY show on l,ts ~er i tQ the USe of dendly force. The use of deo,dlv forcc is not justified unless the de­
ollicer to his privnte :whICh d?ll~gality ~he soldier would be bound to 0 '; feudnnt reasonably believes it i1'3 necessary to protect hilnself or anothcr person 
or the body thereof, Its own 1 tion to him. \dlu i (rom a. dsk of death of serious bodily injury. Retreo,t is not required ns a condition 
and fluoh order would be 1\ protec e rinciple should apply 'Whe~e the so s ~ llo the use of deadly force in the defense of persons, .but is a circumstance to be 

The court then held th~ l?-e ~~~o ~n 'order but pursuant to hiS duty !I 1 COnsidered with all other oircumstances in determining the rensonableness of 1;he 
'was not acting in direct 0 ec iOn j defendant's belief in the necessity of using such foroe. This follows the lo,w an-
co~cc.ived it, (tnd stated: ,~nounced by the Supreme Oourt in Brown V. United Stales, 25611.S. 335 (1921). 

i 
t 
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, t ct propt'rtv Qutthe use of deadly Section 523 justifies~he !Ise o,f for~~\~l~~~ Cthe defc~\d'a~t reasona~ly beli~vcs 'force is justified only III s;ltuatlOns I to prevent the (Iestruction of IllS dwelling. 
that the use of such force IS necessary , the use of !force in 'defense of property 
This generally follows current l[\,w ret~pec~l~~lved in protecting one's home against und recognizes the extreme provoca 1011 In , 

an unlawful intruder, t t. rope1'ty is not otherwise recogmzed
j 

unless 
The use of deadly force to pr~ ec Bred under sectio'[\' 522 to pro~eet l~Ol'SO~S, 

the use of such force would !)e Just tn nt on isen'trapmellt, 'rhlS, d:-~ense IS of 
The next defense I would lIke to ,com, e'nvolves the everyday netlvltles of In;w 

vitnl interest to this J?epart';len;, s~nc~rI!Inal investigo.tions,. Not surprisingly, 
C'nforcement agents lU con uc lllo . has been the subject of several S';1pre~o 
ill view o,f ~ts importance, thl e ~ef~ndeStates v. Rtlssell, 411 U.S. 423, decIded III Court op1111ons, most recent y me, " . 

1973. . d tl t the detcction of clandestme crImmnl The courts have ul!iformly recogUlzc la i n b laW' enforcement officers an.d 
activity often neceSSItates the uSh of decerd~coyYletters to elicit pornographio 
hnve sonctioned, for example, t e, use ~ .'be and the undercover purchnsc of 
muteritll, the feigning of inbter'jt Ihl~h :1~er~lY pro';ide willing criminals with uorcotics and other con tra an , 'Vf, ff nses 
opportunities or racHitie£! for coml1llttllbg 0 ~escril'ed kinds of lu.w enforcement 

Although in agrcomen.t thu.t t ~e ~~t the S~prol11e Court lind .lego,l com. 
tl'chniques do not constItute entr,a!?l I t whether other more actlVe conduot 
mentlltors have persistently l?een dlVIdJ~ at yO law enforcement personnel, consti­
to induce criminnl conduct! ~f engage l~ 1 a fundamental disu.greement a~ to 
tutes the defense. The d~vIslOn Sttl:1S fr~l defense, The view to which a mllJor­
the proper theory underlymg tho el~ ~u.Ptie [ldhered prediCllites the defense on t~c 
it l' of the Supreme Court has COl1S~~ en e Yfl:om prosecutions persons "otherw~se 
inl.plicit intent of Congre.ss to excl~ltl1g the crime by government IIgent~. Tho 
innocent" who were lured llltO ~Olnll1\ 11 to one "predisposed" to COll!-lll1t the 
defense is therefore r:ot ~eem: [lv,m [lhe e ovelument's actions into dOlllg so-­
offcll~e [lnd not, thmefore, lured by t~ ctions miaht have induced an avemge, 
l'eg!\rdle~1' of whether the governm~m, s a he crimC' " 
nOll-predisposed p.C'rso.n into comr~l1ttm~ t~ld turn '011 whether the police conduot 

The minority view IS that the Idst~d s ? dged in tcrms of conduct th(\~ would 
hu.:> fnllcn below [lcceptu.b)e. strm ~I S'tJU ommit the offense. In this VIew, the 
induce an average law-[lbldmg pE'Ison o. c, "c!evant 
particular predisposition oftho d~flondan~lS.~~ view f1~ld is on effort faithfully to 

Scrtion 531 of S.1400 f1dopts : Ie ma~ofl 1 Federfll courts. The National 
reflect the prevailing entfUl>mel\dt ~octnne ~fd~de adoption of the minority test Commission, on the ~the{' hun , lecomme . 
(see section 702 of its Fmol ~eporr~' th t there arc substantial reasons why It. 

The Department of JustlCe be lev?s a h'ft the focus of the entrl1.pment de­
would be unwise as 0.. 11lat~er. of IP,Ol~CY t~f 1,1:e accused to the objective tende!,cy 
fcnl'e from the sul)jectlve Crll~ll1~ It e\11e commission of a crime. As the malo

d of the investigator's cO'ndt~ctdo 'r d~;: not seem either practical or just t<?kawl a~ it~· in R'ussell, supra, obselve ,1 0 'h duct of the officer was 11 c y 
immunity to a defendant simply because t c ~0~l1lmit fin ofl'ense, if in fact tho 
1111.ve cflused a hypothetical innothnt 1~c~s3~;osed toward the offense and merely 
illvestigMion in volved. a person 0 ~l'~VlS S \ t\ rule w'ould confer a wholly g!!\' 
awniting an opporttlmty to cOl~11mt It. l~c nder the Fourth Amendment, wInch 
tUitotls benefit. Even the eX?IUSlO~al'Y :It u 0 free" becfluse the Itconstable hus 
bas been criticized us "lettl11g t e gUi y g ontl! rights of the accu5ed. It hllS 
blundered," is designed only. to redro~s t~~t~l~~ d~terrent impact of that ~ule by 
not boen considei'e~ al~proprlatc, to Plohose legitimate interests were not III fl\C~ 
expanding its apphcatlOn to l?e~ts~stW 394 U.S. 164 (19(\9).Moreo~er, the coro

ts violated, See Alderman v. Unlte ~ as,. '\ which would reqUIre the c?~r 
peting standllrd espoused ?Yd the nl1~or!~~ldh~~e caused l\ normal, law-~blim~ 
to determine whether nn. ll~ ttceme,n. '~t be surmounted (or Some eqmv[l?n 
person's resistance to crlll1ldl~ll act~~~tibl~ to accurate nscertainment. Adoptl~d 
phrn~eology) seems not rea I y SUS • k tt roblems heretofore not grapp I 
of tilnt stlfndard would illlmedt'\ti~ l;!S~ l~f lXo~f l\dmis~ible to show the n?rmj 
with by the federal courts, .lIS, 0 1 t~ ~tation and of the cotnnnmity (natlOnnt~ 
degree of resistance to crmhl1,l(a Ilhy " is t'o bl> g[luged. BJ, contrast, the codur d 
St t or local) in which suc norm [I 1 • , ~ 1. F tM majority's stnn or h!l.~ee'experienced 110 .i1)dS~ll~edl\.'l\~l~e%~d~~~,es\~~~~~gsI~J~Yor engnging in the crime. which focuses on the In IV1 11\ 
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The Department, finnlIy, considers that the PI'('vailing tIleOl'Y of entrnpmeIl; Ji3 
justified b? the recognition, as on,e comme,ntator has' put it, that ~he"no,t.ure 
()f ••• crIme affects the nature of its detectlOn," Rotenberg, The Pollce Detaclt'on 
Practice, of Encouragement, 49 Va. L, Rev, 871, 872 (1963). Not to permit active 
solicitatlOn of persons known or suspected to be engaged in continUing violations 
of laws where there is likely to he no victim who will complnin snch as narcotics 
prostitution, gambling, and liquor offenses, would leave law enforc<:'ment authori: 
ties without 0. practical means of coping with such offenses, The formulation of 
tho entrapment defense in section 531 of S, 1400 is thus intended to strike. a 
proper balance. It discouragc~ go,,:ernmental overrenchi ng by requiring an acquittnl 
whenever a l'ensonable doub6 eXISts thnt the defendnnt on trial may hnve been 
lin otherwise innocent man seduced b;y the government, but it cloes not immnnize 
those who were not in fltCt seduced into committing an offense. 

Finally, section 532 provides nn affirmative defense for one who acted in 
reliauce upon certain official stntements ef law subsequently held by higher authorities to luwe been erroneous. 

'rhotlgh the general rule is thnt a mistake of law is no defense, even when the 
defendant relied upon competent counsel, due process estops the stnte from 
punishing a person whom one of its Own orgnns hns misled, 

'rhe vust governmental system speaks with mal1~' "oices, There are a multitude 
of courts, administmtive agencies, nnd executive oflicinlo. Each group has its own 
hierarchy, and :;ome of their pronouncements ure more authoritntive than others, 
Acoordingl)', the section limits the official statements which may be rc:lied upon to 
statutes, Supreme Court deCiSions, other judicial Or ndministrative decisions in a 
proceeding to which tho defendunt was a pnrty or the recipient of a permit, and~ 
high level written rulings by an agency properly exercising its jUl'isdiction. 

Stntutes, Inter held invalid, and Supreme Court deCiSions, subscquently over~ 
ruled, are treated as if they were the law while in effect so that conduct conforming 
to their commands is exonerated without regard to whether the defendant knew 
of und relied on such precepts. This Comports with the existing state authorities, 
Commonwealth v, Trousdale, 297 Ky. 724, 181 S. W. 2d 254 (19-14); Slate v. 0' Neill, 
147 Iowa 513, 126 N,W, 4:34 (1910), ond resolveR n conflict witllin the Supreme 
Court with respect to its Own OVcl'l'Uled decisions. See James v. United Slates, 366 U.S. 213 (1961). 

'rhe more limited defense in those judicial and ndministrntive cases where the 
defendant was himself a party, or where a written opinion of an ngency head or 
his delegate is involved, requircs the presence of strict subjective good faith and 
objective reasollable reliance before it can be asserted. 

Senator HRUSKA; Will you introduce your associates, who will s~t 
at the witness table, please, and their official capacities? . 

STATEMENT OF HON. KEVIN MARONEY, DEPUTY ASSISTANT 
ATTORNEY GENERAL, ORIMINAL DIVISION, DEPARTMENT OF 
JUSTICE; AOOOMPANIED BY RONALD L. GAINER, OHIEF OF THE. 
LEGISLATIVE AND SPEOIAL PROJEOTS SECTION OF THE CRIMI­
NAL DIVISION; ROGER A. PAULEY, DEPUTY OHIEF OF THE LEGIS. 
LATIVE AND SPEOIAL PROJBOTS SEOTION; AND DENIS HAlJ.PTLY, 
ATTORNEY, LEGISLATIVE AND SPEOIAL PROJEOTS SEOTION 

Mr. MARONEY. Thank you. 
I am I1ccompaniecl by Mr. Ronn.ld Gainer, Chief of the Legislative 

and Special Project Section of the Criminnl DhrisioniMr. Rogel' 
Pauley, Deputy Chief of that sectioni and ~:rr ... Denis lI!1llptly, an 
afto'rney in that section. ., .. 

We have this morning tt rather lengthy statement prepared on the. 
defenses found in chapter 5 of S. 1400 and the sentencing prbposals 
louncl in part 3 of that bill. I intend, in view of the shortness of time' 
Ims morning, to skip over the discussion of tha sentencing proposals 
and go right to the brief discussion of the defanses. 

I 
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We would like however, to submit the entire statement for the 
record as well ds an accompanying memorandum relating to the 
sentel{cing proposals, if that would be satisfactory. 

Senator HRUSKA.. That would be very helpful. 
Mr. MA~ONEY. Now, on the subject of defenses, I wou14 like to. 

make some: remarks with respect to chapter 5 of S. 1400 dealing with 
defenses .. 

Senator HRUSKA.. Now, where are you on your statement? 
:Mr. MARONEY. Page 14, Mr. Ohairman. . . .. 
Perhaps the most significant aspect of this chapter IS the deClslOn to. 

include it in. the new penn;l code. C?urrentlJ:", o~ ~oUl'se, defen~es are no.t 
codified. Rather, they e}..'1.st by Vlrtue of JudICIal construc.tlOn. ~hus, 
in the past, Oongress has deemed it enough to define cl'l~nes m the 
affirmative, so to speak, by stating the condu?t to be proscl'1be~. From 
these positive statements of whnt Oongress llltended to penahze, the 
Federal courts have developed a massive body of law dealing with 
defenses. . . 

Such doctrines as mistu,ke of fact or law, duress, illsamty, entrap-
ment and self-defense, have gradually evolved and are now a part of 
our l~o'al fabric. A fair question is: Why chu,nge the pr~>cess now? 
Wh~r not simply have Oongres~ define the offenses ill the pr~posed 

code and leave it to the courts, !t-31ll the Pu,st;, to develop any applicablo 
defenses? . 11' 

The answer. I beheve is that to continue this approu,ch wou ( III 
effect be an ~bandonm~nt of legislative responsibility to the COllf~S 
which would unneeessarily render the code less clear and thus make It 
more difficult for persou8 'to conform their con~uct to t~le law. 
. And I1t thl1t point, Mr. Ohairman, .we arc g0n:tg to SkIP the prepa!-,ed 

statement and go over to page 1 g, whICh deals WIth the defense relatin~ 
to public duty set forth in. section 52J ?f S. 1400. It ~as been sugge:lten 
that this defense would give greater hcense to 0I?C1~ls than does cur­
rent law It would not.. On the conll'l1ry, the sectlOn IS probably as ac­
curate u,'statement of the prese~t case law as is po~si?l~ to give.. . 

The public duty ·defense haclIts common law orlgm III Cl1ses 1}1volv­
ing the use of deadly force by milito,~'Y or. law enforceme~t offi.9mls, or 
members of u, posse. Nlost of the law ill this country ~n t,hlS subJect hus 
been developed by Stat~· courts. r1'l;e applicable. prmc~ple was, ~~W7 
ever, stated in one relatIvely early E e~eral case illvolvlll.g a hOmlC!de 
proseclltion..-Unjt~d States v. OIa,rk.1 rhat was a case ~ 1887. ~ho 
issue was the vallcllty of the shootmg by a sentry or a. sol~lCr. escapmg 
from (l, military compound. rrhe court found the shoot~g Just~a~le on 
the O'round that no bad faith had been shown and that It was w1.thm tho 
Bent~y's proper duties to shoot at U,ll escapee. 1'11e court stated the 
principle developecl in prior cases to he that: 

.An order illegnl in itself, and not justifiable by the rules and usage of war, so thnj 
a man of ordinary sense and lmderstnnding woUld know, when he hetud it ren 
or given, that the order was illegal, would afford the privat~ no ,Protecti?n for a 
crime under such order; but an order given by an officer to his p~'lVate w~lCed,oes 
not expressly and 'clearly show on its face, or the body thereof, Its o:vn ille,,~litY, 
the soldjerlwould.be.boundlto obey and such order would be a protectlOn to 111m. 

j''(flltled States v. OZark, 31. Fed. 710 (E.D. Mich. 1887). 
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T~e court then ~eld .thn.~ the same. principle should apply where the 
soldwr was not actwg In du;ect obechence to an order but pursuant to 
his duty as he conceived it, and stated that: 

Unless the act were manifestly beyond the scope of the soldiel,"s authQrity, or 
were such that a man of ordinary sense and understanding would know that it was 
illegal, it would be a protection to him if he acted in good faith and without malice. 

Section 521 (a) generalizes from the principle& announced u;, cases 
such as the one quoted above, I1nd provides, in the first paragr8!ph; 
that it is a defense to the prosecution under any Federal statl,lte that 
"the defendant reasonably believed that the' conduct charged w~s 
required or authorized by law to carry out his duty us u, public servant, 
or as it person acting at the direction of a public servant." 

Senator HRUSKA.:Mr. :Maroney, it hus been contElllClad that the 
cases you cite are soldier Cl)'ses; that makes them different from 
policeman 01' narcotics agents or border patrol for immigl·ants. 

What would you have to say abollt that? . ' 
MI'. MARONEY. I think that the essence of'the principle mVQlved 

here is whether it goes to the question of good faith (lnd lack ofmalice, 
and I think that in a Second Oircuit Court of Appeals decision in 
another case which involved narcotics officers who were sued civilly 
for a raid on u, privl1te residence, the second circuit held that if the 
agents were able to demonstmte good faith in the performl1nce of 
their responsibilities, thu,t they would be immune from civil liability 
for a mistake in their performance of such duty. 

Senator HRUSKA. Do you not cover that in the next paragraph of 
your statement? 

. ~rr. MARONEY. Yes, it is cited at the end of the next paragraph. 
This provision is very similar to section 1-3C3 of S. 1, which, 

however, insteu,d of the phrase "reasonably believed that the conduct 
charged was required or authorized by law," Ufles the test "belieyes in 
good faith that the conduct is required or authorized by lu,w unless 
he acts in reckless disregard of the risk that the conduct was not re':' 
quirecl by ll1w." To the extent that these forms ml1y differ, it should be 
noted that the provision of S. 1400 seemingly affords a loss . e}.."pansive 
defense by its re9,uirement that the uctor's ~belief in the legality of his 
actions be objectively "rel1sonable." , . 
. The S. 1400 formulation is, likewise, very close to the prevniling 
scope of the public duty defense which can be invoked by law enforce .. 
m~nt agents when civilly sued for damages bused on their conduct 
in the course of effecting an arrest or search;2 

Of note in considering the purview of the defense in section 521(a) 
is also the practical fact that in most cases the defendants seeking to 
utilize it ,Yi11 be law eruorcement agents 01' their supervisors. Given 
the increased knowledge of the law which such persons can be legiti­
mately assumed to possess, we anticipate that a court would properly 
hold them to a stricter standard as to what constituted a reasonable 
belief in legality than the ordinary Inyman. 

Of course, u, good.;faith and reasonable reliance on the validity of 
a court order, or legislative authorization for action, should insulate 
a public official from criminal liability, and we would expect that a 
court would reach such a result under the S. 1400 prOVIsion. This is 

01
1 Sce Biven& v. Six Unknown Named Agent6 of the Federal BureaU of Inr'tstlga/lon, 456 F. 2d 1330,1311 (2d 
r.1972); Jone6 v. Perrlgan, 4591'. 2d 81 (6th (Jlr. 1072). 
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ccnlsistent with the principle recently stltted in,18 V.S.C. 2529 th.at: 
"A good-faith reliance on a court order or le~l~latlve .an~horIzat~on 
shall constitute a complete defense to any CIVIl or cnmmal nctl0u 
brouO'ht under this chapter or under any other law." 
. Inl:'>sum we submit that section 521(a) is a carefully d~awn und 
not unduly broad defense position, designed t~ preserye the Judgment 
embodied under prevailing cases that public offic.lals, or persons 
acting at their direction, who act in accordance wIth a rea~o~able ' 
beHef thaL ~heir actions are lawful should not be treated as crl}l1illuls 
and cannot be so treated if we expect our ~aws to be enforced With the 
vigor required for stlccessful i.mple~entatlOn. . . . 

I see, MI'. Ohairman, that It IS after 10 :15. I wou}d like to Sll?illlt 
the balance of the stil,t,ement for the record, and If the con:nuttee 
has any qllestions we would [l ttempt to answer them very bl'lefiy. 

Senator HRUSKA. Well I want to thank you for your appea,rance 
he1'8. I llllderstancl you ~vill fUl'llish for the recOl:d a memorandum 
on sentencing. That will probably answer questlOns I have as to 
sentences and defenses. 
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it prisoner must serve on ('-third of his sentence before becoming eligible for 
parole (18 U.S.C. 4204, 4208). The United States Board of Parole may relt'tlse a 
prisoner from the date of parole eligibility to the expil'atiol~ of the maximum. 
tenn stated, in the sentence, less time off fol' good behavior. Thh. averag<'s at t\bO\lt 
tho upper third of it sentence, though it varies with its length, as weU as with 
whether a prison('r engages in nn employment (18 U.S,C. 4161, 4162). The 
decisions of the Board of Parole are also nlmost entirely without cimgreddional 
gUidelines and are unl'eviewtible. They are, however, subjecl) to internal appeal 
liS weli as an increaSing utilization of guidelines of the Board itsolf. 

A. Present law 
III. CATEGOnms OF Qlo'FENSES 

As present federal criminal law has grown by sporadic addition and doldioUi 
it is not surprising that thcre are at leatlt 171evels of confinement, ranging from 
life imprisonment to 30 days. By combining imprisonment and fine variations, at 
least 75 different pUllishment levels may be isolated. ObviollSI~', such variety 
Cllnnot be justified rationally, however understandable it may be in hh.iorictll 
terms. 
n. Rationales for systemization eE·o1·ts 

Mr; MARONEY. Yes, I will. 
[The information l,'eferred to follows:] 

DEPAltTlIl:ENT OF' JUSTICE MEhIOnA.NDUd[ ON THE SJ.:N1'ENCING PROVISIONS 
CONTAINBD IN S. HOO, TIlE CRIMINAL CODl~ REFORM ACT 

I, ,INTRODUCTlON 

Legislating sentencing provisions-those prineiple? whieh g11~do or direct tl\e 
dispoHition or a convicted offender-is a tnsk of mUlor proportlOns. :t:iot on}y IS 
th<:re dispute itS to the appropriate gOlds of sentflncing a~d the rcspectwc w:Il?hts 
to be IlCcorded each suoh goal, but eV~ll .when A. f!letor IS ackJ:o~vledged as. lole­
vant such as the detm'rence of other crunmalnctlvlty, few statlstl~s ar~ availuble 
to indicnte specil1.call~' what kind of sentence (for exnmple, fine or ImprlsOnmenf}, 
or what degree of particular sentence, will befit ac~omphsh the purpose. As a 
consequence legislntoril or those proposing IrgislntJon, nrc largelr. left .to the 
rationnlizntion of the experience an.d i~sig?-t, snPl?lied by ~hos.e famIliar .Wlth the 
past application of the system, leavmg mdlvlduahzed applicatIOn to the mformcd 

Prior to the consideration of specific proposals it mn)' be desirable to briefly 
consider the gonl!3 towltrd which a sentenoing i:lystcm is directed. One gaul is 

i. rehu.bilitation. While there is currently considerable cynicism expl'esRed as to the 
abillty 6f correctional programs to rehabilitate alnrge pereentagc of ofi'enderf; in an 
institutional setting, there is a belief among some experienced people in thr npld 
that a period of three to five years is sufficient to achieve rehnbilitntion, if it cnn be 
achieved at aU in the individual case, and that Ulty period of imprisonment in 
excess of five years serves no rehabilitative purpose and, indc!ed, Ulay be counter­
productive for this goal.1 On this hypothesis and the furiher .t;8::lUmptiol\ that the 
rrhabilitntive goal should be dominant in crimillnl sentences, all or almo,;t all 
felonies should be punishable by no more than five years confinement,2 Only 11 
relatively smlin number of especinlly dnugerous offenders would be subject to 
terms beyond this limit. Stringent procetlurallimitations, spocial findings require­
ments, and appellate review would be utm~ed to pI'event overuse of an;r cnhanrrd 
penalties. With respect to misdemeanors, some advoeates of tllis approach would 
limit such offenses to a. maximum of 30 dnYIl imprisonment under the theory that ~ 
short, shock jaIl experience could work as an effective l'emedy in cases of minor 
crimes, if, indeed, discovery and arrest are not themselves sufficient for this 
purpose. 

discrction of the federal judgcs. . 
Before embarking on a discus!1ion of particular aspects o~ the ~en.tenclIlg pro­

posals in S. 1400, it is worthwhile to no~e tlll)-t B: 1400, uuhke eXIl)tmg Inw,.~e\s 
forth ccrtain general pmposes of senteMI~lg. SectlOn .102(b) o~ S. l:1~O c\e?ll~re; ,It . 
to be one oJ the genot'lll purposes of the lull to prcscl'lbe sanctIOns 101 engc\glllo J1l -
criminal conduct that will(l) assure just punishment for suoh conduct, (2) detet 
such conduct, (3) protect t~e public fro~ pcr~ons who. engage in such e9nduc~ 
and (4) promote tho correctIOn m1d rehablhtatlOn of pOl sans who e~gl1g? III su~ 
eOilduct. In section 2101, a similar list. of factors is set forth to. gUl~e Judges In 
makino> the basic dotr.rmination whether to imposfl ti sentence of ImprJl;;O~n~eht or 
of probation. Both S .. i antI the Final ~lep()rt of ii~le. Nationnl OomnusSlOn on 
Reform of Fedel'al Cruninal Laws hnve ltsted very SImIlar purposes. 

Within the framework of these pm-poses-which wc have not attemptl'd to 
weight one as a!'ninst the othe!'-we have tried to embody i1S bl'oa~ a l'ang~ of 
!option~ as possi61e so thut the (',ourts will luwe the bcst opPoJ'Lumty to tatlo~ 
tlie sentencc to the nc('ds u;Jl['1 :ollo crimNl of the offender nnd to ~he nc.rd3,O 
society Only in rare inshv;.cesis any pCtl'timtlal' rcsult dictRtCrl. 'I he obJect.l\,c 
is to ~l:ovide both diRCreti(;ll and sensible guidelines within which that discretloll 
may effectively ol?eratc. 

n. OURREN'!' LAW 

SentenciIlgdecisions al'O 10ft to the Unitcd States District. COUl'ts without; 
control by preestablished criteria for deeision and, with exceed1Jlgl~· rare excePt 
tion without nppellnte review as long as legislatively set maXll1l1t nre nr ' 
exceeded ,Vith respect to Imp~isonmentt the jmposable terms are frcquell~ Y 
l{igh, and they are l\l~de morc ~o .by the almost ~mlimitc~ possipility of con~e?ut1ve . 
sentences upon multiple convlCtlOns. Unless 0. Judgmen" prOVides an carlier date, 

Thisulternative, which we might term "the offt'uder-odented option," Itas some 
advantages. It would tend to protect fedeml deft'udants from heavily exct'C'sive 
punishments. Grrntly shortened ml1ximum tel'lUS would Ltlso reduce the rIllk of 
unacceptable sentencing disparities. It would l,ermit sfwings in correctiollal 
institu tion cost:s. 

However, the offender-oriented choice also appPt\l's to bave notable di!1udvnn­
tnges. It tend." to reject genernl deterrence as a rational or permissible f'l:nctioll of 
penal sanctions. (EmpiriCilI evulUlttion of this puint is difficult. Del,errence is 
exc()cdingly diflicl\lt to measurei yet given the tiny percentage of the populatiull 
which is confiupd or otherwise subject to l·ehabili1.ative mensurel:l, ~1ight incl'l'ull('s 
ordecre!lses in the reluctanee of the general popult\tion to commit offenses can h:\\'P, 
a far greater innuence on the crime rate thnn much grenter changl'£\ inl'chnbilitn­
ttve :luccess.) This option !llso rejects the notions of incapacita.tion nnd of "just 
desserts." While "ome lIcndelllieians ttnd SOCiologists may be willing to reject the 
concepts of detel'l'ence, isolntion, and merited puuishment as ]Jenologienl gOlll", 
most would not rl:'je('.t them; tlfe rt1tiol1nllty of the conceptI' in fact hns not boen 
disproven by empirical investigation. Furthermore the:;e concepts undoubtediy 
accord witll the sense of jllstiee of the generul public, . 

It is likely thut any Ilccoptnble reform must bc a compromise betwern the 
multiple and often-confUctillg goals of pennI sanctions. Persons who COllullit 
minor offenses, even though persistently, will tend to receive minor penlllties 
recause tho sense of "just dessert$" will outweigh any urge to lnake cxtentlive 
Institutional efforts to rebabilitate Or incapacitate. Persons who commit gmve 

I Sec. e.g., Schwartz. InirQduct!on to Study Drait aia New Federal Criminal Code, p. xxxiv. 
~ l'rolossor Louis B. Schwartz, tho Staff Director [or ths Commission, hns expressed support for this view. 

Further bnclrlngmny b~ fOlmd In tho Modol Sentellcing A¢t (1063) drafted by the Advisory Council or Jud!l~S 
or the Natlonal Council on Crime and Deli\lquonny und the shullnr proposal of tho Natlonnl .\dvlsllry 
C( ommlssi6n on Criminal JnsUcc Stnudnrd~ and Oools, "11. National Stmtogy to Roduce Grime" (1U;3) 
temp. ed., P,' 183.) 
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offenses will tcnd to be subject to hcavy sentenccs, in spite of relatively favorable 
prognoses. The Oommission's Final Report, S.l,und S. 1400 allrcpresent com­
promise~, although the Oommission comes much closer~o sponsc...rship of th~ 
offender-oriented option than do the other proposals. 
a, Oategories Pl'op(Jsed . 

To reduce the number of sentence categoril'ls, the Com:misf;lion proposed three 
classes of felonies, two of rrUsdemeanors, and one of infractions (§ 3002.) In addi­
tion, the Oommission proposed a super-grade c/1tegory. p~rmitting ?ife impri30n­
l11cnt for treason and someml.lrders(§ 3601). The effect IS that this very small 
number of offense classifications reduces the power of Oongress to ml1ke grl1dinp; 
distinctions. With the lowest felony penalty stated at a 'nominal maximum of 
seven years, many offenses presently carrying two-to-five~year muximum would be 
redllced to misdemeanors. 

S. 1 includes five class",; of felonies plus a superclu.~" for murder und treason, one 
clallo; of mi:::dertleanors and one of violations. As the lowest felony carrics a mnxl. 
mum term of one year, today it would be Ngarded as a misdemeanor (18 U.S.O, 1). 

We in the Department on the other hand, have proposed five classes of felonies, 
three of miBdcme[LJ10rs, and 011C of infractions. This adds candor as well as flexi­
bility to the Oommission proposal. The highest category is listed with the others; 
l'o,thi.-r than being buried in an inner chapter; a ,(ftIl felony, with a maximum 
penn.lty of three years, is added at the bottom of the felony range. Following 
present law the one-yeM misdemeanor penalty is retained fl)1' the most serious 
non-felonie~. A six-month misdemeanor is added to the Oonunis~ion proposal. The 
thirtv-day maximum misdemeanor is.l'etain!:d for offenses which Seem to wnrtn,nt 
such'· disposition. Although the Oommission l'coommeuded t~at infractions not 
earn' the possibility of oonfinement at all, we suggest a maxmuun of five days. 
Partly this was to provide the possibillty of giving a beneficial shock 1;0 some 
offenders when found warranted b~r judges, partly to permit SOlll,C serious v,indicn" 
tion of the norms defended by the petty offense in apPl'Ol)riate cases. 

IV. LENG1'H OF J\{AXB!Ullt PRISON TERMS 
A. In general 

No realistic comparison of the three proposals ean be made without reference .to 
the potential ml1ximum terms lwailable for the various classes of offenfi'cs, While 
sueh ma}.;ma may be found in S. 1400 by simply referring to section 2301, the 
proposals of the Brown Commission and S. 1 are somewhat more complex. 

The maxima for S. 1 must be computed by deducting the mandatory parole 
OOmponenb (§ 3-12F3(b)) from the "Authorized Lower Ra11ge Terms for Felonies>! 
Ilud "Other AuthOl:ized Terms" (§ 1-4B1). The computl1tion is subject to a·oavent. 
S-I, unlike the other prop~sals, contains. u speCial ~ood t.ime ~u?section,. uu~horiz­
ing the Bureau of OouectIOns to establIsh regulatIOns p~rmittillg oredlt, WIthout.; 
statutory limitation for "e:xcellent perfol'mr.nce" by p1'l80ners (§ ]-4B3(b)(3). 
Because of the va.gueness of this proposal, its effect on the sentencing scheme i 
'Cannot be estimated. , 

The maxima for the Brown Oommission report must be computed by stnrtmg 
witll the "authorizcd terms of imprisonment" (§ 3201(1)) and deducting Vle 
"upper-tano-e" which becomes applioa.ble only upon "dangerous speoial offender" 
findings (§ 3202), and further deducting the mandatory parole component (§ 3201 
(2)). At the end of the remainder (the prison component), release on parole would 
become mandatory. For eXample, manslaughter is gr!lded as a Class B felony 
(§ 1602). Section 3201 establishes a nominal penalty of no more tlW,Ii 15 yenrs. 
Without the special findings of dangerousness, etc., the Illaximum is ten yenrs 
(§ 3202). Rince a ten-yeul' sentence contains a three-year parole component 
(§ 3201(2):' the maximum term of imprisonment for manslaughter (atld all o~hcr 
Olass B feludiel;) is 7 years. Furthermore, parole after five ~'ears (01' of the pl'lson 
componcnt of 11 Olass A felony senten~e if ~on~er) is requh'ed absen~ c?nolugiOn by 
the Parole Board that "there is a hIgh hkehhood" (If further cl'lmlnul cond~ct 
(§ 3402(2)). Given the dimmilty ill l'll'edicting dange~ousness, with present In-
formation and skills, this represents a high burden of proof. . 

Thus the Oommission in efFect Mhieves un outer limit of five years confinement 
for almrist :111 federal offenses, abse,nt exceptional ciroumstances, though it does 
so by ruther roundabout, non-obvious means. 
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c~nsecutive sentence option is uti)iz(.d by the cOllrt As different jUl'isdict' 1 
b~es are satisfied and different substantitive offe~ses multi 1 .' cli°nn, 
long tOTS are commonly ayo~ded only by judicial restraint. Il o~de~~~ede}~~;~ 
the gra mg. scheme of the ,:ano~1s propo"als, each would impose some limitation 
on cons~cutlVe s~ntenccs to lmprlsonment. Eaoh represents a com romis b t. . 
the de,sml to l~glslate elI!~otive va~iable maximu, and the objecti~e of :ert~il~~~n 
some 1llYr.ea~~ m penalty for multIple offenders. S. HOO seeks to do this b if 
ge~~r~~, h1m11\l,Ilg the t?tal of oonse()utive sentences to that authorized bl'th~ 
nex Ig er c ass of ,?fiense (§ 2303). S. 1 imposes less restl'aint~ the ma . 
scnteU?G would be 70 per cent of the sum of aU offenses for which !1 der~l:dun~ 
JYAS bemg sentcnced (§ 1-4A5(b». The Oommission's proposal is the n; t I ,~.ll 
tlve of the. three. Persons convic!ed of multiple felonies could not recei~e r:~~~;i 
sentenoe higher thtm tht\t authOl'l7;ed for the most serious fclony involved exe . t 
t111~t two or more Olas~ 0 fclonies could result in !, Olass B sentence (§ 3204(35) 
Furthermore, c.onscoutlve sentences would no longer be permitted for con p'., : 
nnd a substantive offense which constitutes its object. S II.IC) 

Q .. Extended term.~ for special offenders 
B?th the Oommission (§ ~202) .and S. 1 (§ 1-4B1) propose a lower rano-e f 

IDltXllllUm sentences for ordmary offenders and a higher onc for felons wh~ a? 
p~.ov~n ~o be IId~ngel'?Us ~pecial off~ndel's". by reason of particularly persisteli~ 
onmmrllty, ~l?ccU\l exper:hse, orgalllzed onme leadership, dangorous abnormal 
~1Cnta condItIOn, O.r havmg ut~li.zed a fir~arm, e:;plosivc, or incendiary deVice. 
Sff 1400 rfls no e~!,ulval~nt provlswnl but lllstea~ mcludes sepnra,tel~'-charge(\ble 
Q enses or ol'gamzed cl'lme leadershlp and for usmg a firearm or explosive in the 
cour~c of an offense. . 

The eJ;:tended ter.rn, for the exceptional offender has lllu()h to recommend it 
at :eft from an ~bstra~t standpoint. With the possibility of un enhanced peI\[\lt.~~ 
fot t 1e m?st serIous YlOlator, the normal maximum penalty mn,y be reduced 
thus ~\lCUrmgnl0re llmform and equitable penalties for both the most aggravated 
nnd tl~u less than most aggrn,vated categories. 

. Whl~e r;enemUy ext(;'~ded terms hnye bren added to the normal maxima, the 
lOOl~mlssllon ohllng(>d t!lIS npproach, WIth l'adicalrC'sult. Firf't the general P<'ll'llty 
~v;e was O\yercd"pul'tly'on the basis of the avaUability of l~ngel' terms for par­
tIcularly SCl'louy; ,cases. Then sentenCing to even the upper rJlu e of ordinal' 
te<r:n~ was pro~lblted unle~s enl~ancing criteria were met (§ 3202). g Y 
Ex~ended telms for sp~cml off~n~ers, even as usually employed, present sevel'al 

pmct1cal ~roblems. Hal;)Jtual cl'lmmal statutes, which form the analytioal basis 
for the extended term Idea) have not) for a variety of l'ea60ns generally been 
~nfor1?d. WI herO" the form~r oonviction. i~ in another jurisdicti~n they may be 
illapp Icab e because of. dIfferent defimtlOns of offense!) and varying penalt. 
stru?tures-. Where only offenses defined as felonies in the latest jurisdiction Ilr~ 
cO{,ldered, there is disQrimin~ti~n a,gainst natives unless there is geileral nOn­
~n ?r~en:-ent. If the statute ~o~lillders as prior offenses those so defined by the 
JUrlS~LCtlOns of former convlctlons, lack of a parallel local crime may be dis­
grmltuatory. However, since habitual offender laws have frequently been COl\ched 
mmandn,to1'~ t()r~s, enf~rcerilent hilS often been declined as too sevel'e: when thev 
c(e:te on¥hdlscl'etlOn tQlU1pOSe LVlongersentence they may be avoided ali a wast'e 
o· Im~.. ey also have re.adi~y been. ~ullt~ed in the oourse of plen. ba;'gainiJ1O'. 
Ii: nddltl?n, they' present $lgmficant ht.lgatIOn problems, not the least of which is 
, e~1!elsltIOn of!o what;exte!1tthl'lremar be a collateral attack 011 a prior judgment 
~p()Ola y a pnor foreIgn Jud~ment. (See, e.g., Burgett v. Texas, 389 U:8. 109 
(~67).) When uU of the above IS added to the cnselolld crisil'l in mnny prosecuto!'!';' 
o ICes, and ~o prosecutors' usually conviction oriented ethic l'Ltther than a hea\;" 
~elltelIJe(S°1'1e~vted ethic) it isn,ot surprisil,l~ thatsu·ch statutes are commo~lfir 
UlgnOpre L ee • e()~ler, SentenclUg, CorrectlOn, Ilnd the Model Penal Oode 10'9 

• It. • Rev. 461:>, 483 (1961).) , 
It can ~e expect~d that upper runge imprisonment for dllllO"crous felons would 

• ~~rSIYl be Imposed l£ the spcci,nl offender provisions proposed by the Oommission 
"th: .weTre enl1Cted, even WIth respect to .the small group of offenders who ft'U 
~; l~l It. he l'~Un would be generlll nullIfication of the scheme, with perhapR 

°tUS10l.1al ana ~lspurate treatment of a few offenders Singled out for unusU'll sen encmg seventy. . C • 

B. Consecutive sentencing limitations 
Since even n. brief and moderate period of criminal conduct may. often be dis· 

sected into a nnmber of federal offem\eR today, the actual max~urp. pe!lnlty 
which can be imposed on a defendeJ;ltis not uncommonly almost unlim1ted If the 

· D. Umitations On discretion in fixing maximum terms 
, oll~here are sever.al methods, proposed or in use, tliat serve to limit the discretion 
· 1(> court as to the elitent of the muximum term. . 
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. Some jurisdictions, llotnbl;\r Californin, limit the ~elltencing iudgc to imposin" 
the ma~imUl,?- sen~e.nce?r probation. WI:i1Cl~l theory the sy~tem serves to elimi~nt~ 
sentcnemg ~lsp:lr1b~s smoe the dotermmatlOn of actual tmle of imprisonment is 
lUnde by a smgle ~l'lbunal (the parole bOL\.rd) for all prisoners, thNe nre suffieient 
other p~obleJ~s \nth the 1)rol?osa1 that it was not inst,ituted in S. 1400. The bllsio 
dlffiellltles With the system melude: the fnet that, the sentenee is not a judicial 
one and t~~s witho'!lt th~ proteet!on of publie visibility and ultimate responsibility; 
op~ortum~lC~ for. dlspantr remal!-l, nota~ly tJu:ough .the pl:obation nlternative and 
ple.t bargaImng; ll1formatlOn aVllllable prIOr to ll1euI'eeration may be more valuable 
than PORt ineareel'ation data (prior eriminul records, the age (md general history 
.of the offender, and the offense committed are all known ,to the judO'e) . and the 
j.Js:yehological stress on a prisoner who is totally uncertain as to the ti~e of ilis 
.i\·eleaf'e. ' .i.VI~ndatory li1mdmum sentences (e.g., "no less than 15 years") have the at-
'trnc\.!ve feature of insuring a minimum period for rehnbilitation, deterrence r,nd 
incapacittttioll. However, such sentences are inherently arbitrtuy and '~'ith 
limited. exceptions, none of the three proposals utilizes tlll~ concept. ' , 

A third systflm would m;tahlish presumptions for or Ilgainf3t impril:mlllllent and 
crit('ria for overcoming the presumption. The COlnmillsion containl'd a presump'; 
ti?ll t~gl~illst illlpr~SOlllllentl. S. 1 adop~eu t~e middle road .of propo~ing generlll 
'cnterW,ln sentencmg; and ::i. 1,400, whIle usmg no presumpt~om;, t\dopted criteria 
;.aimilur to those found in the Brown Commission. 

'Jj]. t3plit sentencin(J authority 
l're~ent law I'lltl)licitly nuthorizes split sente.nces for offenses punishable by 

hnprisonment for more than Bix months, i.e., a judge may jail n. defendant for up 
to six months followed h~r rclease on probation (18 U.S.C. 3(51). The technique 
is to impose a sentenee of more than six months together with an order suspending 
the expcution of the balance of the sentence not to be served in confinement, the 
defendant then being on probn,tipn. The rationale is to permit (I. ,compromi~e 
between probation and imprisonment. A de!endimt receivcsa·h\ste of jail without 
prolonged iustituUonnlillation, followed bYI'elease under supervision. The Com­
mission recommended continuation of split sentence authority (§ 3106) S, 'l 
contains no similnr provision. While there is some merit in retaining the existence of split sentence authority, 
it was decided on balance to delete th? I3plit sentence section from S. 1400, largely 
because the confinement portion of such sentences is commonly served in local 
jails, with attendant ndministration and institutional problems. 

F. "Good time" credits 
At pl'esent, 18 U.S.C. 4161 provides "good time" allowances ranging betw()en 

five and ten days per month, depending on the length of the sentence. 18 U.S.O, 
4162 permits additional industrial and other meritorious good time up to mfi;ii. 
mum ranging from three to five days per month. The mandatory relense dates for' 
prisoners is computed by deducting good time from the maximum term of im­
prisonment to which they have been sentenced. Prisoners who Me released on 
mandatory release, rather than parole, are treated as parolees until the good 
ti.me period, less 180 days, hn..o; elapsed (18 U.S.C. 4164). While good time forfeit­
turcfl do occur, the effect of these statutes is to reduce most adult prison terms 
roughly one-third and to assure that the considerable l1lujority of offenders ore 
released under supervision irrespect.ive of whether they are granted parole. 

'rhe Di.rector of the BurNHl of Prisons has' recommended repeal, of, the' good 
time st,atutes. They have been criticized, as not substantioUy: coutrib1iting to 
desired behavior and as heing onerous to administer. Prisuners O(H\ and do effec­
tively chltllenge eff, orts to withhold statutory good time. Furthermore, althol1!l,n 
good time is not authorized by the Youth Corrections Act (18 U,S.C. 5005 ct. seq.), 
institlltJonal behaVioral problems are not notably more eomn1(>11 with respect to 
persong sentenced under its provisions. Perhaps this is at least in part attributable 
to the pflrallel hope of inmates for early parole. . 

The Commission did not pl'OpOSC a continuation of good time, partly for these 
rPllROns, and 'ParUy becll,Use of the gentleness of its proposed sentencing sch(J!tIe, 
(::Ipe Working Papers, p. 1299). All alternative is suggested by S. 1, which Jlroposcs 
di;<cretionary good time "in accordance with regulations of the Bureau [of Cor­
rpctions)." While this muy nrguably be conducive to permitting good time credits 
,.;ufficient in the opinion of correctional officials to encourage rule and progrllIll 
complinnce, such opcn-ended discretJon in administrntors to vary the overlll 
congresflionally-prescrib~d weighing ot sanctions seems inapproprinte. 

8063 

S. 1400 does not contaill a good time .. ll~!ltement of the maximum terms. If the P~r~ISlOn. I~ strives fo~ candor In Its 
directly. As to ,encouraging behavior the IIJ)el'al' to d be xc1duced, . t~.s . can be done 
appenr to prOVide adequate ineentiv~s. lze para e PosSlbilltles,of 8. '1400 

V. 1'.ONIlIl1)'M SENTENCES 

Minimum sentences control parole eli 'b'l't £e~ving definite sentences over 180 daYR a~~ J 1
1
• J:j 1 A} present, federal prisoners 

third of the maximum term (or after se~'vln } ~gl ::> e ~r parole after serving one­
c:>:cess of 45 years or a life sentence) upon g~od ?!;'l.rs.m t(he case of a sentence in 
18 U.S.C. 4208([\)(2) a scntencing e~u.t Je. tw!or 18 U,S.C. 4202). Under 
ThiR option is utili~ed in abollt half 01 tl!artroYIde Immediate parole eligibilitly 
silent ,,:ith respect to the minimum sentene~ o~K sente~h~~ toct.a3[. If the cO~lrt i~ 
scntel}cmg court cannot raise the min' uu ' be one- II d. nllnUllum appl1e,q. A 
term Imposed. lImn ove one-thu'd of the maximum 

Arguments favoring permitting minimum . tlw.t fixed terms are appropl'1atc for purp , seu~edces, :nclmle the l'e.eognition 
purposes paramount in the sentencin ot~~s. q cteneHcc !1n~ l'otrlbution­
gene~.tlUy ~napproprinte for purposes orgrehabll"':f1i? colla!, cru~llla~s-although 
COJl$Jd~r:"tlon IS the desirability of shnring aut!l U/fn hr 

lUcapaeitation. Another 
:mt)lorltles. There is some inconsistenc b t 0 I r etween COtlrts and parole 
court'! to tailor maximum sentenc~ d ,y e ween t le a~proval of authority for 
the cnse of the particular offense a~d ~ff'm~ard( fr~tn theIr statutory limits' to fit 
system, as in the f;tate of California) dn t ~a ler,than relying on the parole 
having a role in se:tting the time of e~ l·n t 1e dlsqualLfication of the courts from 
the concern that the parole proeesse:qr \~~~1r~f~:e. FUnh,er chonsiderations include 
of dangprolls persons if immediate a1'01' ,resu 111 t e premature release 
pnrolc.ma3[ increasingly become a nfuttered~tl~sd~ble, lhere is Q,1s? concern that 
{){ leS:lsJatlVe proposnls presently before t1 C f;cre lOn but of l'lghti a numbel' dIrectIOn. Ie ongress move strongly in this 

Arguments favoring lower or n ,. . of authority for parole boards to r~l:U~lln~m sent~nces mclude the desirability 
und nppropriate. FUl'thermore the p:rol~rb'lo:<ct's Jl1 1cdllses where ~his seems just 
sentences If not constrained b}r .. 0 r cou act to reV.J{lW all fedeml 
that can be performed fnr moie lUl~lmum senten?e.s-a sentence review function 
could review by the eou~ts of np~:l o~~!?;, expf111~lOUSlt, and inexpenSively than 

The Commission proposed a. substantiat¥fJ ~,e reylew to be authorized. 
the length of federal minimum sentences (§3201 (3)lOp·m t?tth thl~ f.reque~c:r and 
terms for sentences for Class C felon' S d" Irs, I pro llblted mIlllmum 
affirmat~ve action to eliminate a min\~u;~Ctn ,It ~onffierted. the reguirement of 
on~. ThIrd, it required that the courts lim.t ~hne 0 ~ r:n~tlve actIOn to create 
.w.ltillh are "exeeptionul such a ' I .e use? . mmlmttm terms to cases 
l'uI1geunder section 3202 j, Fourtl .s~, arrant Imp~sltlOn of a term in the upper 
prior to imposition of suo'h terms. l, It lll1posed speclUl investigation requirements 

S. 1400 represonts a comprom' L'k th C' .. would significantly reduce tl f Ise., lee Olnml!l~l?n and S.l proposals it 
would have to act affiI'U1ativ~f ~~quency o~ f.edeml mlllunUm sentences. CoJrts 
term limitation would be narr~l'ed cI;~t;;e:~f~hmlm tertmsl· .Tl.le present one-third 
tcnces would be 10 ya ' .. . . n Oll er Imlt for very long sen­
the same time s ecinI ~W mmllnum, 111 l?lace of the present 15 (§2301(c) At 
eliminate minimEm termse~~~~~6ttdmg ~eqdirements, which would ~ost 

The foregOing discussiOn' ha f d ,e ~eqUlre. .. 
rare occasiou!'! , federal law h~; erro ~o Judge-~et mlllimUll1 terms. On relatively 
I~jnilllum terI~s, All example is thent~~ne.d, lCg~sltttyveiy-estn.blished mandatory 
ISlfel~OeloltdeIlQeS for murdor have minima. 6rv7s110 l~~ 15ey~~;s ~~!llthany states ~hat 
,'''' oes not contain such po,' . , f' s. yy lone exceptlOn 

is for the offense of trafficking in\~~~~s~~~Oe\~~t~r ;I~so~ or murder ;.the exceptior:. 
T:ilndt1.~Ory P!Lrole ineligibility term of at l~ast 19rolll or ~orph~e, for which 

e general policy of avoidinO' mand t . . years lS reqUIred (§1821) 
9f assurance tha,t the offense~ in qU~sti~ l~mlIjlUld tefit'llld' s is based upon the Inc1~ 
stances in which sllch mandat . . an)e ra () to exclude all circum-
problems attendant in prosec~tfn~l~ft~~~~ ~~~~Y~I~;~~~~t:~~~~ropriate, :md ~he 
A a.'t . ,'VI. PAROLE 

• rt ena. and presumptions, .., 
The . present Inw provides that the Board f PIli .• 

lIuthol'lze purole of an eli"'ible prisoner" (1) i1 ·t aro e ,!flay 10 Its discretion" o I I appems. • • that there is a 
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~eason~b~e probabilltY,tl,1at such priso~er will live and remain at lib.erty ,,:ithout 
violating the laws, and [2] if in the opilllon of the Board such release IS not mCOm­
patible with the welfare of sooiety" (18 U.S.C. 4203(a». 

S. 1400 in general follows prcscnt law, although it is considerably more specifio 
PArole is authorized if the Board (renamed "Parole 'Commission") is of the opinion 
that release at th~,time is consistent with t~e public s.afety; de.te.rrencci respect 
for law' just pUnIshmcntj need for edUC!ttlOn, vocatlOnal tralllIllg, and other 
rehabiUtativeeffortsj and institutionAl discipline (§4202). S. 1400 crcates no 
formal presumptions for or Ar;ainst parole, following pr'7sent law. . .. 
, The Commission's proposal would erect a presumption that pnsoners havmg 

prison components of three years or more should not be paroled during the first 
veal'. (It is silent witli respect to those with lesser sentences.) Th.ereafter, th~l'~ is 
a presumption that parole should be granted unle~s the Board IS .of the opul1on 
that therc is an undue risk of noncompliance wIth parole cond~tlOns, or that 
release would deprecia~e t~e seriousnes~ of t,he offense ~r u!1de~'n:llne l'espec~ for 
law interfere with inst~tut1onal correctlOnal treatment WhlCh will substantmlly 
enhance}" capacity to lead a law~abiding life, or substantially harm institutional 
disoipline, The Commission makes the presumption virtually inebutable after the 
longer of five years or two~thirds of the p~'ison component of a sentenge. Pur.ole 
at this point becomes mandatory unless the Board concludes,that ~here IS a "high 
Jikelihood" of further criminal oonduct (§ 3402 (2): No conslderatlOn~ o.ther thun 
recidivism may be considered under this formulation, and such predwtlOns as to 
new-offense probability would be extremely difficult to make. 

S. 1 treats the parole decision in languag? closely followin~ its statemeu~ of 
criteria aJ,J,d·.$ubcritel·ja for the use of probatIOn. No presumptIOml for or agamst 
parole are stated. 
O. Parole terms 

Under present law, the par01e term is the term of the sentence minus the pe~iod 
sI?ent in confinemel1t ,prior to parole (or 1119;ndatol'Y relea:;e because of good time 
credits). Thus ea.T~y parole rather parlldoxlCally results III a longer parole te~m 
(18 U.S.C. ~'()3(a»).. . 

S, 1400 seck$ to rtLtionn1iJle the pm'ole period by authorizing the Parole Com­
mission to set the term,., at the time of l'dease, at between one and five years 
(§ 4204). Al;L prisoners, ,qonvicte<ir.pf felop-ies ?r Class A. misdemeanor~ must, ,be 
released on parole (§ 4203). In oraer to provJde a sanctlOn for comphance wIth 
tue condltions of parole in cases where all, or almost all, of a sentence i.'J served 
prior to release, S. 1401) provides a contingent term of imprisonment of one yelU' 
for felonies, or of 90 daysJor Cla$s .4 misdemea. nors~ Which may be required to be 
served only upon par.olii violation and revocalion (~,2302). 

The Commission follow~ present law in making the parole term the balance of 
the sentence (§ 3403). SinCE! the sentence. is chopped into parole and prison como, 
panents ·a SUbstantial period of parole for long sentences is assured. Nevertheless, 
the paradox of longer parole terms upon earlier parole woul~ c.ontintte. . 
, S. 1 i'l 4co.mpro1nise betweel?- the approach of theCom.m1ss19n and S. 1400, A 
panl1e component of one year 1S carved out of s.entences oVGr. 0 years, two years 
out ot sentences over '10 years (§ 3~~2F3(b)). Since many prisoners hnve sentences 
~liorteJ; than' this, no parole would be required to ~onow confinement in a large 
PQ~·cen.tage o{ cas.es. The term of parole would contmue to be the bnlance of the 
sentence.· , 

VII. PROBATION 

.Iu:l~ocord witli' there commendation of the Commission, S. 1400 regards a term 
M"probation"ds a set1tence rather than a suspension of tJle impo.sition or executioll 
of sentence.lIowtWel', unlike the Commission's proposal, S. HOO creates no pre· 
sumption hi favor of probation. Instead it lists cettain factors which courts should 
consider in tc1easing a convicted criminal to societY'; Whether the application of 
thesefactorS-\Y0111d result in 90% Or 10% of all convicted 'PerSOnS receiving pro­
bation'is l1 mattl~r whic)J. cf;\ll1iotbe predicted. What would result, however, is the 
assurance that the pel'son who must be incarcerated for deterrent ])Urposl1s,,for 
protection of society; or for rehabilitation will receive some period of incarcemtlOn, 

The provisions also set definite :periods of ptobation/ with a m!Lxhnum in f('lony 
eMes of five years rather than, as under present law, the term for which imprison­
ment could have been imposed. Even tbat provision is lightened by granting 
discretion to reduce the period of probation or to order itslearly.tel'mination. 

Tl1111ist of oonditions thatmn.y be pln.ced on a probu.tjoner's freedom is, for the 
most part, suggestiv.oand not eXhaustive ol'(mmidatory (§§ 2102, 2103). The 
conditions closely follow the proposals of the National Commission and nrc 
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qesigned .to pro.vide the t"i~l cour~ with a listing of soma of the availab1e altcrna­
tm)s which mIght be desItable m the rehabilitation of a particular offend . 
The only mandato~y conclltio~ of probat!on is that the offender not com~it 
another off~n~e du,nng the pe~lod when his probation is subject to revocation, 
The Comm1sslon dId not contam any mandatory conditions while SIc t' d 
four basically de~ifP1ed to insure contac:t with the probation officer: Th~nsfml 
ma?-da.tory cond1tlOn appears appropnatej one who has been given a eh~~ce~ 
as ~t. were, a!1,d thep. reneges o~ his prl{mise and returns to a pattern of iDe a1 
aQtmty has .dlSc:edlted the bl:l;S~s on which probation was granted to begin wirh 

Ul?on a vlOl!!otl~n of a condlt~on of prob~tio~, the Court has the 0 tion of ex: 
tending ?lr m1od1fymg t?-e prob~t!o.n or revokmg It and imposing whate8er sentence 
was aval a.b e at.t?-e bme of Imttal sentencing (§ 2103 (b». 
. The final provI~lon of the probation chapter deals with the duration of proba.~ 

tlOn and the reqUirement that the term of probation runs concurrently with th 
terms of~robatlOn or parole. Unlike the Commission's proposal, S. HOO pro~id~~ 
t?at a; term of probation does not run concurrently with a term of imprisonment 
smce the purJ?ose .o.f prob!>tion is t? afford the" defendant an opportunity to 
de~~nstrate his abllIty to hve freely III our society without reversion to "riminal 
actl':lty, a matter that can be demonstrated While "on the street" but not ~1'1 .. a prISon. 11 e III 

, Probation. is a Significant tool in the cor1'9ctional process, but it is one that if it 
IS to have any vfUue, mu~t serve as a .testmg period for the individual offe~der, 
The courts, h!Wl~g proV1de~ t~() testmg period, ljhould have broad powers to 
contr~l the d~ratlOn 01' termlI!at~on of that period. Conditions of probation have 
often 1n the past been too restl'1Ct~ve of the rights of individuals. S. 1400 is intended 
to make a reasonable accomodat1on between individual rights and. societal ris'hts. 

A. Levels VIII' ... ,:INES 

f Pr()s$e5not fine levels are quite variant. The overall spread of specific m'1xima is rom to $25,000, ' . 
T.he Co~n:iss~onJ be~ng ot the view that fines ru:e of somewhat doubtful cor­

r~ctl~natl Uthllity, prescrIbed low ma;,;imum fino levels, lUlless there wus a showing 
o gam 0 t e ?ffen~er 01' loss to the victim, in which case the fine could be set in 
fan I amofiunt willch dId. not. exceed twice the gain 91' loss (§ 3301). OtherWise the top 
e any ne. would be $10,000. 
~. 1, While adopt~ng the Smne discretionary alternative limit of double the gain 

or ass, proposed qall! fines of $50 to $1,000 which may run from ten days to three 
ye~rs for all offenses,.m the absence of specifiq pl'ovisions to the contrary (§ 1-4C1) 
!Yltho~t proof of galP. or loss, the maximum fiue would start with $54 750 for a~ 
mfractlOn and end With $1,.095,000 fora Class A or B felony. ' , 

S. 1400 fits someWhere ~n. between. The mnximum felony fine range is from 
$25,000 to ~109,OOO. The ml~d~m~anor and infJ,'action spread is from $500' to 
$10,000. A sllIlllar alternate hll11t IS stated, but in terms of twice the gross gain or loss (§ 2201).. -

While the Commission's proposal would probably depress fine limits below 
~hose of present la\v, S. 1400 would increase them by about a factor .of ten and 
, . 1 would do. so. by !' factor of 100. The rationale fol' an increuse is found in' part 
m t~e deprec~utlO\l m' the value p~ mou?y, und in the appreciation in thc real 
iar.rung cs.pucltY,of the average mtlzen, smce the enactment of much of title 18. 
t IS ais.? recoglllzcd that ~es ?ften represent t?-e o~ly useful sanction against 

lhorpora~lOns und other org!l.mzatlOl1S, as well us bemg lU the view of many judges 
e mUJor acceptable penalty against significant ll1{mbers of intlividual fedeml 

offenders. ,;u:though there ~s no generalized precedent for relating the m:tximUll1 
fine to the oUlI~ or loss resultmg from an offense, there are particularized precedents, 
e.g., UbP to tWICe the value of money embezzled by an officer of a federnl COUrt 
may e assessed us a fine under 18 U.S.C. 645. 
B. Criteria . 

Present l!!ow.contains no general &uidance us to when n. fine should be imposed. 
~he Commlsslon would preclude fmes whe}'e not propOl'tioned to the fiuunehl 
urden !)ll1;eed upon th? p!,rticular defendant, where they would preveut restitutio'n 

or reparatlOu.to the, vlCt1m, and wh~J.'e the offen!>c di,d not result Jll gain or loss 
a(§bi:U;cfCce)PtlOsnUl Clrc~l~t!l;nces (§,,330~). S..1 contums less stringent limitution~ 

c ). , . 1400 IS S1l111lar to n. 1 m tlns respect. The Court is required to -----
I ac~ Working Paplll'S, pp. 1325-1329. 

46-4&7---<'(0--26 

, .. 
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'coll"lider the resources of the defend~nt and whether imposition ?f a ,fine will 
Jl'eclude restitution, but fines are not; ruled out for ,n~:m~eeonomIC CrImes, In 

1 'ernl the limitations on the ulle of fines by the ComlUlsslon ,w~re not follo'Yed ;~teing too conducive to litigation, ~s w~ll as beir;g unduly l'c:stnctl ve of a sancbon 
which increases public resources while dlscouragmg offendCls. . 

IX. O'J,'HER ~ON1NSTITUTIONAL SANCTIONS 

A. Notice sanction , , 
S. 1400 provides that organizntions nnd individuals mu.y be ~eqlured to ~lVe 

notice of a conviction to the clu.ss of persons or sector o,f t)1e p(U§b
2
h
O
c
04

ff) e~~d 3) or 
f . 11 . te 'ested in tho subject mu.tter of the oonvlctlOn . e om­
l~~t~~~~~ Cr 3~Q{) and S, 1 (§. ~-4A1 (~) <7) )contnin i:lil}'ilar provisions. The primary 
purpose, of course, is to faClhtnte vlctlln compensatIOn efforts. 
B. Disqualijica,tions and other sanct'ions .. . 

s. 1400 does not seek to revise t,he disquohfiootlOns. app!lCable to fe?~rol Gm-
plo),e($ curh'litly prescribed by titles 1)1 ,nnd {~ OfJ~e ~m{e~~t~~;l~g~;~t:r:j~:~i 
more it does notfoUow the proposu con t:L~ne. ~n. .' t' t 1 

j11C\ges [lUthority to ~uspend the right of an md.lvldu~l or OIgan~zu IOn (§o~ e~;xt 
in business or professlOnnl employment, often fOI a peIlod of mnn;\ yenrs ,li 

(c)(l~ 1-4A). The Department. preferred to len.ve the.ln.tter to, t~t; fed~rnl, Stllt9, 
nnd lo'cnllicensing authorities, except os such power lmght be exel Clsed ,IS a oondl-
tion of p1'obntion or parole. .. Id b th" d' 

In two arens, injunctive relief to prevent: f';l~ure VJOlu.tlOns w~:m d C e. au CJJ~e i 
the eivil remedies It"uinst l'llcketecl'ing nctlvltles of the Ol'gumze. rune .?n ro 
Act of 1970 (18 U~S.C. 1964) nrc retained (§ 3643), !md speclfic authouty to 
institute suits to enjoining ongoing frnudulenb schemes IS added (§ 3641). 

X. YOU'l'Ifl!'UL OFFENDER SENTENCING 

A. Young adults . d t . t 
The Federnl Youth Corrections Aot allows an optio.na~ sep.ara~e m e e:mm~ e 
t . h ne for offenders under '75 years of ago With mstltutlOnal'segregation 

sen enGll1g sc Cl '. W h bTt t' effo ts immediate parole from older prisoners, greater emphMls on re ~ ,I 1 a Ive 1', r 'd 
elio"ibility (no minimum sentences), and a prOVISIOn for expungement 0 r.e?OI s. he 

8. ] 400, like the Commission and S. l,.proposes r~pe~l C!f these provIsIOns. T 
Dc )artmcnt's position is based upon a vanety of consldel!ltlOns. . h l. The Bureal,l of Prisons presently places young offenders In separate yout 
institutions i1'l'espeotive of whether they a~e ,sentenced under ~he yq~. t ,'th the 

2. The encouragcment of low or no muumum sentences IS conS1S en ,\\1 
jmmediate D!\l'ole eligibility of YOA offenders. . h f d 1 

3. The ¥CA' givei:l an optiollal 0 to 6 y~ar septlt-!30e irr~,speo~lVe ,?f tee ern 
offense for which the defendant was conVIcted. ThIS seems unJust l~\lthe c~s~~J 
misdt'meanants and very mi~or ~eloJJs. Furthel:n:ore, the Departmen !l$ reJec 
hiA"hl~r indeterm,inate sentencmg mother cOl1te

d
xts. d 11 te al disabilities are not 

4 The questIOns of expungement of recor s an co a r 11 
uni' ue1v appiicabl~ to young adult offenders and should b~ faced g~llera y. 

.'5: The YCA has provoked much litigation, especially 11l the Dlstl'1ct of Colum­
bia, und other administrntive complexities. 

B. Juveniles '.. ..j t1 t d for 
:Most juveniles are turned over to stat.e au~hoflt1!lS, lat Ie)' Ian P'h0s;cu e dults 

fedcrnl offen!les. Some are proceeded ngamst ~n. the federal courts elt el as a 
01' under the federal j uvenUe delinquenoy provl~lollS (18. U.S. C. gO~1-~7). t' s of 

The Commission would create a defense of lInmll,tu:lty to a u plOS~Cu ,101l'uld 
those under the age of 18, unless the court rules other~vlse'dAdul~ pr~~fed11l~b~~~ut() 
be barred in almost all cases where the defendant IS un er ,WI 1 an 
defense below the age ofl5 (§ .501), ., t' (§l 3B3 

S. 1 generally follows the Commi~sion although With some varIa IOns - , 
3-13Bl-3-13Bii). . . t ff d1' u del' 18 us an 

H, 1400 similarly Pl'oposes that the deCISIOn to trea an 0 en
t 

e (§5032) It also 
adult should be left to the court, ruthe~ than to the prosecu or . 
pel'lnits delinquency disposition irrespectIVe of the offense. 

I The current tltle 18 provlslons would be moved by S. 1400 to tltle 5. 

t 
I 

'.,-~--.. --'-'--'~~~-----------,---,-.. ":..-".:-
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.t1. Introduction 
XI. SENTENCING PROCEDURES 

S. 1400 was drafted primarily as a substantive criminal code. Mmlt procedural 
.questions were left for consideration at a later time, when preparatjon of a com­
prehensive procedural code couLd be undertaken, procedural matters behig gov­
erned in the llleantime by the Constitution, the existingshttutes, the Federal :aules 
of Criminal Procedure, and tho case law. Following the present title 18, however, 
.n few: procedural problems received specific treatment. 
B. Tn'al COUI·t pJ'ocedures 

1. Presentence 1'eporl.-S. 1400 would enC01\ruge the routine use of presentence 
.reports by requiring a statement of reMons in an affirmative order to the contmry 
jf a $cntcncing deciflion were to be made in the ltbsence of such IIll investigation. 
,Compare the proposed 1974 Amendments to Rule 32, Federal Rules of Criminal l'r()ced nre. 

2. Presentence commitment for study.-Follo,y;ng present law and the Com­
mbsion's proposal, a convicted defondant may be ol'dered committed for a period 
·of study normally not exceeding !l0 days, prior to making the sentenCing decision 
(§2003(b). Compare 18 U.S.C. §§4208(b), and5010(e). 

3. Special pl'oceclul'13s 1'13 mental illness.-At presentl federal statutory law is 
nonexistell.t with respeot to insauity defense procedures, except in the District 
of Columbia. The Commission's proposal is likewise silent, because of its sub­
~tantive emphasiS, ttl though S. 1 con tains a rather fragmentary section (§ 3-11 CS). 
Since there appcared to be a consensus that legislation is long overdue, S. 1400 
l)rovides for requiring pl'etmil notice of an insanity defel~se, ps~'chintrio examina­
tions and reports, and a specifio verdict of "not guilty by reason of insanity." A 
defendant thus acquitted would be subject to hospita.liziltion if the court, anel' 
furt.her psychiatric eXllminntions and hearing, determined that he was presently 
dnngerously mentally ill (§ 4221-2). These procedures would bring federnllaw 
into the pl1ttern of state laws. More innovative is the proposol of S. 1400 to permit 
,the trial court to commit convicted mentally ill persons to mental hospitol trent­
Illl'nt, rather than to prison (§ 4224). This proposal was, formulated us a more 
~trajghtforward replacement of one of the conventionol functions of the insanity 
d('fense, the channeling of defendaIlts to facilities conllistent with their needs. 
Since the decillion would be made by courts in the sentenoing context mther than 
by juri(>s in the guilt determining context, it may be expected that such a pro­
\'i~jon would result in an inoreused number of diversions of persons from pennI 
institutiOl1R than does the separn.te insanity defense. Such hospitalizlltions would 
he subject to reoonsidcrntion if latcr determincd to be inappropriate, and the 
defendant .could·!)e senten oed to prison or placed on probation for the remaindor 

.of the"il.uthoriied term. 
4. Special findings and bUl'dcll/i of proof.-At present, a .sent('ncing court ma.y 

·cnter n judgment within the nOl'mal stntutol'Y range without special findings 01' 
burdens of proof. The Comnlission seeks to reduce the use of impl'isOllment and 
the length of periods of imprisonment by introtlucing such procedural devices. 
The Commission's proposall'equil'es that the court be "satisfied" tllat the criteria 
[or imprisonment have been established all a precondition to confinement (§ 3301) . 
Millhnum terms are nuthodzed only upon a showing of "exceptional fClLttu'es of 
the case," buttl'essed by a presentmlce report plus presentence COll1l11itment for 
·~tudy together with n. statement by the court of "its reasons in detail" (§ 3201(3)). 
r,'of's.entenCl.!s'withi'n the Ul)POl";portion of the ostensibly authorized' range, -highly 
forffi'Il>!i:lodinVCHtigationR, disclOflUrcs, hearing, and findings, "including an identi­
ficntirln of the information .relied on hi making such iindingll, and [the court's] 
... reasons for the sentonc(''' are l'equired (§ 3202», While recognizing that 
'~pccial findings and hurdens of persuasion would sen'e to deter hostUy considered 
.~entenc("s to i1l1pl'isonmen t, given our limited empii'ical informution and predictive 
re~oUrces with respect to crucial determinations reloting to sentencing and given 
the ndditionnllitigation snch l'equirement!1 would illPvitubly generate, it was f('lt 
that the Commission's prOCCdUl'CR would have a cripplfng effect on sanctioning 
·efforts. S. 1400 does not contoin them. 
C. Appellate jll(licial review of $entences 

With exceedingly 1'111'0 eXception, the fedcl'IIl appellate eotlrts do not. reView 
~entcllces within the range provided by Congl'e;;~ for tho offense committed. The 
Commission, however, proposed an fllnendment to 28 U.S.C. 1291 to include !\, 

'general power ill the courts of appeals to "1'eview1 modify ot' set aside" sentences. 
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S. 1 provides no review of sentencing in most cases, but it does ltuthoriz& review (0 Even assuming the appropriatene s f'ts b' , 
of upper-range terms imposable OIl, those found to be "dangerolls specialo/fenders" effective altel.'nativcs which are available ~t i 0" JectIvesJ, there may be morc 
(3-11E3). S. 1400 does not provide for uQpellate review of sentences, though it senteneinf?' ~ouncils composed of United State o'¥e. ,costs. V), In many districts) 
does seek to facilitate review of sentences by the Parole Commh.sion, 1Q'0up deClslOn, reducing dispatities both on th s hfs~rlctdclourt Judges can SUpply a 

A listIng of the arguments for and against judicialrevicw of sentences mlty be They have been put into effect in ev ral e, f5 an ow ends of the spectrum 
helpful. varying size meet to discuss sente~ce: in mUlt!-Judge federal districts. Panels of 

1. The argument.'> for appcllate ~eview are tJle following: bilit,y remains with a sentencinO' judge TEe~dlItg e~es; although finc,l responsi~ 
(n,) The sentencing decision is frequently the most important part of the, in small districts, however eve; if s ec'i 1 e en encmg counoil beoomes difficUlt 

judicial ta.,>k in criminullitigation. It is anomalous to review the'less vita;l dect-lions federal judges on a freque{1t basis (ft) "Aevfforts are made t,o assemble groups of 
of the-trial judge und not the sentence. ?ll appellate judicinl review excel;t in thosiew may ~e prov:rqed without reliance 

(b) Judicial review will have the beneficial effect of lowering or setting allide ; I Imposed; The Parole Com~ission ean l' e. cl;\Ses were mllllmum sentences are 
the unduly severe sentence. ,I specialized personnel of prison sentence~ ~i:d: a~~quat~d' expe~itious review by 

(0) Appellate decisions and opinions in review of sentence will develop It body , Par;>le bas recently developed detailed 'd. na lon-wI. e. baSIS., The Board of 
of principles which will serve to rationalize the sentencing process and tend to tlpp.y on anationwide basis In addition f?'Uhelipes for, deCISIOn which it hopes to 
reduce sen tencing disparities. lll"isten<'f on a})]1elIato judioial review ~;~yellS t;at o,¥n ~ntternal ~ppeals, procedures. 

2. Arguments against appellate review are the follOwing: of ;;ent-cnces by the Pm'ole Commission cun in 10 dnsis on trtplc r~vlew. ReView 
(a) Given the highly individual characteristics of offenses and offender", the ; II the, defendant in person, to discuss his case .th hl u e an opport,!ruty to observe 

vague and often conflicting goals of criminal sanctions, the subtle considerations \ I baSIS, l\Ud to consider information d vel ctWl m on an llltensive and infol'Inal 
of the mctual situation of the parties and the docket situation of the trial court, ~ I testing nnd evaluations, work hiStOl~ ed~I~n.t~~~ senjence, i!lcluding institUtional 
and our poor abilities to predict the consequences of altel'llative sentencing possi· 1 i institutional adjustment 1.U1d current post' I !tl v~catIOnal training results 
bilities in criminal case, the sentencing decision is not subject to the sort of prill- f is ~vail!i~l<; jll the costly, artificial' enviro~~::rof thmng. "Nts0ne of these things 
cipled support which is characteristic of appellate work. It is necessarily highly ~\1Ie, elIgIbilIty for parole lllay be dela d b e ?our of appeals. To be 
subjective, and appellate review is likely merely to substitute the hunches of the ( I tlS mentioned previously '8 1400 prop~~ l andunexpu'ed minimum term, but 
appellate panels for those of the trial judges, :, II {If such terms. ' . es 0 re uce the frequency and length 

(b) Related to this is skeptioism that such review will be an adequute resprmse ·n 
to the sentencing disparity problem. In the federal system the various pauel,; of 1 i ' Parole board pl'ocedU)'e8 
the 'eleven courts of appeals are likely to produce disparate decisions ir~ sentellce i I Presently the Parole Board operates ·tl f 
tevie,v,' ,~lth6ugh it has adopted extensive internul'\\~uIdeli~e sti-ru\i>ry ,procedural rules, 

(c) Appellate review of sentencing would further delay criminullltigat,lon find 'i 1llformal, ~on-udversal'inl; and numerous-over 17 000 d s , ~al'mgs H~'e generally 
would impose excessive burdens on the district courts and, especially,on the courts ; I ihere ObvlOusly are questions as to how parole h· ,. eClshIons per yea)'. While 
of appeals, During 1960-1970, inclusive, ttppeals in the courts of appeals almost II S, 1400 does not attempt to I"e 01 th 'h ealIngs S ouid be structured, 
tripled, and the bacldog of peuding cases almost quadrupled in spite of.m incl'(,:li'e rclwarings '\\ill be scheduled a: p7;mp~ie' aO~ er t~~n to a~sure th?ot hearings and 
of almost 43 % in the number of judgeships, (Report of the Director of tht' Admin- I E. J ucliciul review of parole dec';8'-o"'s • n as 0 en as IS prnctlCuble (§ 4202), 
istmtive Office of the United States Courts, 1970, at 96.} The Judicial Conference T •• " 
of the United States reported: he Commission (§ 3406) S 1 (§ 3-12]'7) adS 1400 (§ 

In considering further H.R. 6188 [providing for appellate review of ilUde ju~jcial review of pm'~le 'decisions Ho\~ev~r th B d 420:) would pl'e­
sentences] the Conference agreed that, becl1use of the heavy additional ~ I us prOVIded for internal review of pat'ol~ denials.' e onr of arole by rule 
burdens which woUld be placed on the already overtaxed courts of appeals, : I 
it could not approve the principle of appellate review of sentences. The XI!. CONCLUSION 
Conference believes, however, that a study ShOllld be madQ to detemille All of the substantive offenses in tl d 
some' type of review of sentencing and agreed that this was a procedurul they are coupled with a sentc~cin s 1e propo~e ,code are of little value unless 
matter which should be studied by the Advisory Committee on Crhnillnl utilization of resources' and fortlu'fgh~s~e~h which IS 1;>oth realistic in terms of its 
Rules, Qf society, 8. 1400 seeks to t . III e menns !t adopts for the protection 

(Reports of the· Proceedings of the Judicial Conference of the United Stlttes, liS to ,reconcile the needs of ~~~i~mati~e the sent~nclDg s~ru~ture in such a way 
1970, at 57,) . equalIt.y of trentment. It is our rrop"e'l~nl dfuontdlI'alnbel~talf t]l)rI

t
llc

t
l
h
Ples of fairness and 

The magnitude of the problem can be emphasized by noting that the gl'cut gem~s t f tl I "e Ie 1a e system d 
majority of criminal convictions are obtained by plens. During the f1 .. 9cal ypnr to the c~im~~a~e~l~il~to~~~~i'e goal ?.f tailoring the l?unishment to the c~~~~~~d 
ending'June 30t• 1972, for example, of 37,220 cdminul-case defendants convicted to regain his freedom throug\ t~aoxwlmn urem11aobPl,Pll'tO~tt1:I,lonnl.ty for the oonvicted offender 
in the United citates District Courts, 31,714 were adjudged guilty on the basis " 
of pletlS of either guilty or nolo contendere. (Annual Report of the Director of the Senator HRUSYA. 3\11' II 1 1 
Administrative Office of the United States Courts, 1972, at A-54,) To feed II M' II \. . 0 ' . ene ~rsonJ (0 you have any questions? 
aignificlmt percentage of these cases into the courts of appeals on sentence review M 1, C ~~DE~SON. 11C ~ucstlOn, lvII', Ohairman. 
could swamp them. u~e of·for1cUeIg Cldtccl se,:ernl cases. which involved the military ft11d the 

(d) Appelln.te Judicial review can probably deal with 0111~' a part of the problem, .j an yon CIted the BWlJn8 case n d 1 
thfl,t of grossly excessive sentenoes, Sentences which arc inadequate are unlikely of FBI agent 1 .. ' 1 n you a so gave exalnples 
to be reached by appellate review. Given the deference which prosecutors nOl'nU\lIy involved fol'(\;~ tUl( nfll'CotICs agents who used this defense when it 
extend to the judges of the courts in which they do thcil' daily labol', expecially W ld 
when it comes to the question of sentencing, it is doubtful if government ehallenge5 du tvOdefe~'st~\lltoqt)Tb){)se Inn amrcndment wbiclf would limit this Dub1ie 
would be commonly made, even if authorized by Congress and vi1lidnted in the J ", ose aw~en ol'cement offiewls, those public ofIlcinls 
courts. On ,the other ~and, convicted dc(,,:qdants would frequently feel they h~d , Who are eng/.\gecl in ncts which llwolve for d r 't h' 1 f> .. " 
much to gam and nothing t<? lose by apQetllmgj commonly they could also remmn ' to those people? ce an 1ml t IS (e ense 
free from confinement pendulg such revieW. ' - .. Mr GAINE If I ~f 

(e) Appellate review could exert lin excessive down.ward pressure on sentences' les tl' h IfRI' 1 may, 1,' r. Henderson, I think that would codif\T 
which nre not themselves upset on appeal, Sentences to imprisonment would ' .' R ,um a t 18 ( efense that exists today This d f h J 

crente a possibility of reversal to an unpredictable degree. Excessive leniency I~ the law eufol'cement situation lUore com' onl ti cms!3 aShco~e up 
would not. hons in the criminal law but th t' t tIlU Yl Hill m o~ 61' ~ltu~-

reaches T f h ' 0. IS no ,18 on y sort of SItuatIon It 
. ry some 0 t ese exam·ples. If 0101'e were not a general defense 

hiWf 
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of pUbiic duty, a law enforcement, ?fficer arresting n citi~en would.be 
guilty of assault; an ambulance dnyer u.t un Army hOsPltul,spe-edlllg' 
through a red light to get a dyinlJ; person to a hospital would be ~uilt~· 
of a violation; an ofliceworker ma Government ngcncy by sunp1r 
throwing out pieces of p~per ~nd thimling out his files wonld be,gui\t~· ' 
of an offense of destructlOll of Government property; a Forest ServIce· 
firefighte~' would commit urson in his O,ttemgting to end a fore~t [11'0 
by ~l.'eu.tlllg .n. backfll:e; an emp'loyee of .tt Oong~<;ssman Wh0 1S ,uu­
thoTlzed to slgn constltutent mml would, III e~el'ClSll1g that nuthonty,. 
beguHty of for~ery orin1p'ersonn,tioll of a pu.bIie officio'! ev.en th?ugh: 
he IS authol'lzecl to act; a]udge would be gUIlty of tampermg wIth It 
witness byfol'eing him to testify trllthfuUy under the use of 11 contempt 
power; l)' c~ecodi.ng expe~·t would be guilty of disclosing a f01'eign codl:' 
by informmg Ius superlOr of (), code he had broken; 11 mnrshal or n 
sheriff repossessing property would be guilty of theft i nn [tgent of the 
United States engaged in foreign espionage, using (\, passport in n.nothel" 
name, would be guilty of misuse of a passpol't" There are n.11 kinds of 
such situations. 

There are two general approaches you can t.ake to writing criminnr 1 

offense;;;. YOt; can either take nn approach that Prof. RoHin Perkins 
once suggested and write in evCl'Y criminul offense, Ilwhocvcl' does such 
and such, absent excuse, justification, or other defense, is guilty of au 
of}'ense . . .", or yon cnn have a generally 11,pplicable defense. The 
Model Penal Code, t.he New York statute, and the statutes of sev-eml 
other States, the Commission's final report, and S. 1 nnd S. 1400 u~tL 
a generally.applicnble d('fensc n.nd nl~ use t~le bronder npproaeh as 
morc refiectlVo of tho actunl litw. All of them lllCOl'pomte It l'ellsOlutbl(!" 
belief standard, either in thnt smne provision or by cl'oss~refel'('nc!: 
from a genel'lllly ~ppli.cable mistnke of law prC!vision.. . . 

Such a defense Just IS not new to the law. It IS the c1'll1unnllawnowI, 

but it seldom llrises in the criminal context becn,use of the <:xerl'i~e ; 
of prosecutol'inl ui~cretion. It n:~ore fl.'eq~l('ntly arise::; ill the. tort : 
context, 11,111'. 1,.[aroney noted, as III the Bwens case, and the BtVeM .: 
case explnins. that.. . > 

Let me POIllt out ono Hung; finally, and let me suy It fr~nkly, the, 
attorneys in the Department of Justice are not generally mtel'e:;t~d I 
in expnnding the low of defenses. We in the Department who we\'C' : 
enguO'cd in the umfting of S. 1400 in fnct were concel'l1ed about ob- ! 
tain~g depa~·tmentul acquiescence in 1i::;ting uuy defenses in the codc< ; 
at all. We sought to be careful, fiud we sought no~ to enl!tl'ge the. s~'ope , 
of the defenses CU1'1'en tly in the hnv when we dl'ufted these P~'OVlSlOll't : 
and I think that S. 1400 wou1d not llaye the re~mlt of expandmg thl'll1, ' 

8071 

, Mr. GA!NER. I think it would b 1" . 
tlOn techmque. e a ess than satlsfn.cto1'Y codi1:ica-

~1r. FtblNFDrEnSON, 'Thank you, lvIt'. Chairman 
~ ,en a or RUSICA. Very well, . 
'lhank you, MI'. Maroney f r 

yOllI' fLssocintes. ' , or J om appearance h01'e, and tho.t of' 
Mr.1VIARoNEY. Thank ~rOll ]I!f 01 '. 
Sennt . II 0'" .\ur, lUllman '" or - nUSICA. Ul' next . t ' L . 

A~t{'1'lley qenerul. . WI ness IS aUl'ol1ce Silberman,. Deputy 
1horewl,11 be placed in the 1'ocol'l' t l' . 

Jl!ly 16 from Senator John L. 1\[c0111 a ~ 1l~ .pomt ~ le.ttcr dated 
IDlttee, addressed to :Mr. SUb \ an~l CllaUl11ll11 of tIns subcom­
the series of hearings on the e~1l1d~1. y t.le letter there is reviewed 
1'110 concluding pnragl'aph of tl~~Y ft1g cglf;iIation, S. 1 and S. 1400 
~an i!-ppenl' here ut the COllcludino:8e~~i~~IlS t .}'equest tl:n.t 111'. Silbel'~ 
hl~ vIe~vs a~d tl18 views of the De .< lot lOse he01·I~1gS. to e:\:press 
t1,us senes of hearings and tho ill il" l?1:l Lment on the slgOlfrcuncc of 
lus letter, Seniltol' lvfcClellan o~ 'tU\CS t;hn~ we ar~ considering. In 
,~ould h~ve had 23 days of heltri~O'm e~ out thn~ thIS subcommittee 
elgh~ prmted volumes, and if ,;R, Wt\h the t('s~lmony covering some 
henrll1gs on the Brown COll1l11i' " e a( ( to ~hllt the sllbcommittee'H 
37 days of hearings, with some ls~on fepor:, It would mulw a tOLal of 

And I want to 1 vo mnes. 
McClel.lnll indicat:dPi~ elr:t~l~t~~lt~l 1~.l'll~.f~e. thoughts that Senator 

'expressmg our. appl'cciation for tl;e 1 ·"h I e~ ~nn, to the e~t(,l1 t of 
close and perSIstent attempts that 1 ug bdeglee. of cooperatIOn and Itl!' stnif with OUI' l'esp~ctiv~ staffs lR~~ ~{n f7n. by members of 
't wf3llare successful in converting tI~ese bih, ~e t U(tlCtlfiry .Coml1li~tee. 
1 '':'1 ?e beon,use of that vel' fin. . , s.m 0 s a ute m d~e hmo. 
dcdlCnt;~on whicl~ has been exKibit:d~ooPeIatlOn and thnt professiollal 

[Tl.e ll1fOrmutlOll referred to follow::;:J 

Ho~. LAURENCE H. SILBER~(AN, JT:LY 16, 197:4. 
DCP~IY Attorney General) WaShington, D.O. 

DEAR MR. SILDEUMAW As t . 
1400, which would en . J:o 1 arc aware, smcrrthe intt'oduction f S 1 
conunittec on CriUli~~i I!r:,\~e~;~ F~~d rrform tlw Federal crhninnI l~":s' th~IS~I~' 
1lt:31otherWisc proceSSing the bills B~,e~h~e~ J~8 F~~~ engnged in holding h<.>aring; 
WJ , lavc h~ld no fewel' thnn tw 't -tl . ' n. 0 IS ll,lonth, the Subcommittce 
to~ether w;th their Supportin' ~~!a ,117(' dn:r~ of ~cnrl!l~S 011 these bills which 
~7t~tjes. W ~r c?nsidered tog~ther \~'i;l:lth~eS~b~~~~nC~t Ill, apPl'oxi,nlll.tel,}' {'ight 
of F d 10 )u C l~n~lOn of the Finnl Report of the Nat' lllJ 1 be' S W<?l'l~ m conncction 
S b e em l'luunal Laws which form d tl b . lana ommlSSlOU on Hef(lrm 
t~ rommittee's efforts on'the FedcrnJ. Critni~al i~lsdfor "~loth of the13c billi;, the 

Fin any , we htwe to keep,in mind tlmt all we are provicl jng is the , 
skeleton of the law upon whIch the courts would have to add the iil!$h ; 
by case-.by-cnse interpl'ctution, ns they do tcdn,y. .. " 

IVII'. HENDEnsoN. It was stated by :Mr. Pcterf)cn 111 lus newsl?ttpet 
article, that the public duty defense is an accuntte stntement of 1M,\. , 

B!t~;:~~3~? §~~ hCltlll'in~ consisting of :some iifte~l ~oYl:m;~lC01l1PIlSa a to tal of 
the S b • Y a wltness{'s who have e 'P , d d ',' 
\ 't U committee with respect to these b '1l; x ,.fle~se n t'$.lro to appear b!'fOl'C 
VI nesscs who wero speoifioall invit d b 1 S '~I, 11\\'0 testlfied j a~ well 'I::! tho 
~fol·ti$e in tho nrc[\,. It is thel'efore In;:llte~t1~le tl:3Ubc0l

1
hl

d
Tlittec becauso of their 

fiSllres nt the end of the month in ~.ct n 0 OOnc U e tho hen rIngs Oil theso 
~~{? be ooncontrated on studying tho h~n~fn~~nt ~o ~ol'k. of tho SUocolnmitt<:'u 
h~ atUdj sUpporting report basod Upon the '~~sfn plePtllrmg /l, ?omrnittee print 

So is it llCCCt;Sllry to codify it? .. " 
Mr. GAINER. ]'0\' the sake of completeness, yes. As mdwut(>d 1Il 

lvh-. Mm'ol1ey's statement, if this is to. be a true code, ~f people ~re to . 
know what the lD;w is, at least the baSIC In,w sho.uld be mcluded 1ll the-
code. I' ';' 

Ml". H:mNDERsoJ:'{.But you would 'oppose an amendment to llnt~ 
this to the people who engnge in the use of force? 

Ie ~ cen plMe, ' aUlOun of testunony that will 
n h/?ht of tho interest and t'. . ' 

~messlhlf of this legislatio~l, l~:o:J~rt~~~~~~.!h~ ~cpartbn1nt of Jtlsticc in tho. 
ee, at you appear at tho conclUding sCS~io1t ~f ~'lonl e ~tlf of the Suhcorn­

"10 learmgs to express the' 
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. . nee of these measures and the evidence 
views of the Department ?ndthf~~~~~~g will be held on July 22, 1974"in Room that has thus far been recelve . A M 
2228 Dirksen Office Building at 10:00 . • 

With ldndest regards, I am 
Sincerely yours, 

JOlIN L. MCCLELLAN. 
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The judgmeI?-ts that must; be mnde are of fundamental importance, fQr 
they determme what conduct deserves our society's harshest treat­ment-the criminal sanction. 

In the course of developing S. 1400, the Department has benefited 
from the wide-runging comments on the Final Report. Oonsideration 

T of th~se comments, the changes in the case law emerginO' from recent STAT
EMENT OF IrON. LAURE1'fCE Ir. SILJU:BESTRIMOAE~'ACDCEoPMU!AYNIEA n" judicial opinions, and the experienced judgment of the attorneys from 

TMENT OF .L several agencies who worked on the Pl'oject has made S. 1400 a bill 
TORNEY GENERAL, D)!PAR HIE:I' LEGISLATIVIl AND SFEOIAL with many vadaUons from ~,e ~heme crca~ed by the National Conl-
BY RONALD L. GAINER, EOCRIM'I"1.TAL DIVISION DEPARTMENT mission. S. 1400 is not, however, a partisan mensure fl'auO'ht with 
FROJECTS SECTION 0:1' TH , ., ., poli~ical ovel'~ones. Not more than a dozen 01 the hundreds ';,f issues 
0:1' JUSTIOE prcsen~ed by the codi[ica~ion proce&, even lend thelt>selves to differ-W 11 on you for such remarks o,s you ences based upon trnditional political considerations. S. 1400 is 
SeMtor HRUSKA. e now ca d.'ligned to he a Inir, rntioual, and workable corle of Federal criminal 

would like to make. Fi' . 1 t thank you very luuch, Mr. Chail'- law. As a proposnl lor 0111' Nlttioll's fIrst broad l'eVi8ion of the wholo 
Mr. S,LBRRMAN. < rat, e Ule ham 01 the view tha~ ~he coopera- body. of Federal cdmiuollaw, it is designed to clarify, simplify and man for your remarks. I very mue out committee and the Depart- thus lmprove the law. 

tiol} ~xJ)ibit.cd}n thislmattTml'N~:v~'!linuing eoop.muon on ~ari~us I expect ~ha~ con~roversies with regard ~o S. 1400 and S. 1 cannot 
ment. of JustlCe b~( es "e °d' '81l] which are in the leglslahv, be aVOIded. The proposals before this subcommi"", and the vohlmes 
matters of mutual mterest un cone • of ",slimony mId comment lay ou~ the competing considerotious 
field. . b f re the subcommittee on ~eh'lf . ra~her clearly. They provide a sound basis upon which Congress cun It. is it pIc a sure fo~\ me to,o.PPCaI . °10 

the last public word m tho - make hard ChOICes. 

of the Dcpartm,nt of JustICe and to "y,e ears. . .1'he exis~en" of controve"y on particular issues shoulU no' be 
hearings tilat have no,!, c~sumed some ~Bn1 now belore the C9m,Mtt.. ~Iowed to ove'shadow the s~rong CO'"!en."lS on the need, lor codifi,o-

As you know, Iile hIS ~Ol Y 01 theprof the N ationnl Com mlssI~n. on , tlOU • ",!d tIle hr90d areas of suh~tan tIve agroomen ~ wblch ~o exIS t. 
be"OIl with the monmn",tat wOlk Th members 01 tJw Conum"".n, r For It ,. thIS basIC consensus, aclueved through the CooperatIon 01 all R;I~rm of Federnl C,;=nI M",o1' 1I e and Ervin of this committee, ' parties concerned, that is the mos~ signifiellllt .''Peet of the codiHcn, including yourself, Senatol's J: c. ~ ~n ble staff spent over 3 ycars ' tion proposals. 

and tbe members of tho OomrrusSlon s nr~ which has served as th, On this poin~, I would be remiss if I ,lid no~ express the deep ap­
devoloping the CommffisIo~'s. i'ffi1i re~~n i report, presen~ed to th, ! p,"cialion of ~he Departmen~ tor the courtesy which tho suhconuni~'ec 
100melatIOn for all Inte,. eff9

1 

Is. . >s • ~he firg~ systemabe a"emp~ , wd lIB s~aff hIlS slio~ ~o tJte s~aI! of ~he Dop,",.~men.~. Y ~n have 
Prceid('nt and tile Congxe" In 1971, W s;minal Jnw sine. the found- . granted ns lengthy p<ll'mds of YOUr valuable hearlllg tuno III order ~o ~odi!v the provisions of ~10 rederal ~resen",d an invnluable work.' th.~ we migh~ set for~h our views and explain ~h. proposals which we 
ing of tho Rcpublic. 'rbe nn. rep or d thestnff of the Depnrtmentof , have. prcsen~ed. Yon.have ques~ioned an1 probed, and have thus 
bUt)is for the st~:ff ~f tlus commltbteet an perutive efforts to promote Pl'OVIded an opportUllity to evnJua.te our proposals against the com­
Justice in thmr mdependen~ u coo ments of otheI~. You have brough~ before you en enormous gallery 
codification. 3 to the introduction 01 S. 1 of exper~ w>~nesses who have served to place all the proposals in 

Thes. efl'or~s led, in J anutlXy Of 1 ~.~;; of S 1400 All through tho , pstspective. This process cannot help hut strengthen the finnl proposal and 2 mOllths lEtter, to the llltrO( uc 11 r \V ~;f O'l'ee~-bol1nd volumes 1 of tliis subcommittee. 

el'i~d end up to th~ present dsy, t '\c~mlnitlee has grown. 'The quesMon of codification is now up to the Congress. The testi-rep"s~nting the hcaI:m~s held l?y .'he.su intel'es~ in the codification, mony has ended, ~hough, of co¥rse, the debate will continue, On 
Ench volume e?>Iblts the ?nt<mSlve ar~ment and bron1 segment>, bah,elf of ~he Department of ~us~lCe, I would hke to take this 0p~OI'­

effort of tho comlmttee membeIs, the Dep'e come belore thIS subeom-, tulU~y to extend to ~he comffilt~ee a pledge oj contInued cooperatIon 
of the public. The list of tho~. who had administrators; consum,,! in the work that lies ahead. The cooperatIOn in ~he pllS~ between the 
milt .. is long. It includ~ Judfe~ 'inesa "!'oups; defense counsol: ex""~!ive mId legifln!ive br(}Jlches in this matter has been in ~he bes~ 
advocat" and l'epresen~a~Ives 0 d f v professors' doct"., law:y.. tradItIon of our ~oh~Icnl system. It serves as an example 01 how that 
und 111'0speu te,,; ~ar presidE'~h ai: a~pplied 'a ,"rique pOl.peetiy.' ',l's~em should 'Y'ork and proof ~hn ~ i~ does. We look forwuxd to con­
",d Jndi", orgll.lUzntlo?"··fi' eo tl ",\f er through positive suggestwlI. ~u!d COOpera~lOn In ,eekIng our common goal of a lDodClll Federal EMh has (loutrlbute~ Slgl1~ ?~n Yell sSl1ry for the careful develop- Orlll1illa] code. 
~r through the seer,cbmg ,1'l~I!'IBID so ne"kin". . , .' Thaak you, Mr. Chnirman. . 
ment of s¥ch e major JegIsletIve .~nder~i;.,t';'st and p.,.ti",p~tlOn '; S.nat~r HRUSKA. Thank you, Mr. SIlberm~n.. . 

'Phis WIde range 01 demonstrate1 subst(}JlC6 of the Cl'lmmall... Speaking on behalf of those Sennto," on tJlliI ConunI~tee P",~lOulel'ly 
appropriate for the develop~ediID;t a~lY affect the lives of all citizens.· Who have lived with this entire episode since the enabling legislation 
are Ina~ters that direct.ly or In .. c· . , tor the creation of ~he Brown Commission, this ste~.ment of yours, 
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is especiolly appl'eCifLtcd. As we go to tl1e final stages there a:'e mallY 
battles ahead of u~ yet, but they will be on a g?od, fall', well­
documented and well-balanced ~ecOl·d. But ~tS :we go ;mto those la~el' 
tapes it will be helpful to realIze that you 'will stlli be there to g!ve 

~lS ~wh assistance as we will need to l'esolve some o~ ~hose controv.er~les. 
"We h(LV(~ dealt with a great many tough d~ClslOns, .. ~nd ?Cl ~ainly 

the Brown Commission l'CPOl·t that came out Ill; the last 3 j ems ~as 
l)l'oven its worth. It also is vel'y fine for the porot that we now find 
·ourselves in. . 

Mr. Henderson, have :you any questlOns? 
Mr. HENDERSON. None.. ., I' l' 
Senator HRUSKA. I will not go roto the .matter at tIllS tImc o. m( 1-

vidual comments on thc work of the staff. But ~ Im?w, ev~n ill the 
relatively short time you have been her~, Mr. Silbelman'lJou Ib1ave 

. d thot both m' "rour shop and ill our shop they lave een recognIze <" .J 

pretty fine professional people. ? 
Have you any further comment to m~e. 
Mr. SILBERMAN. No, I do not, Mr. Charrman. . 
Senator HRUSK.A.. Well, ~hank .you very- much for .commg. h 
The rer.ord of the heanng will relUftln open fOl 6. weeks f?r t e 

receipt of additional statements and matel'11;11 to be msertecl m the 

he~r~~g~~lbcommittec will now stl;1n~ in I;1djol!rnment, subject to the 
-call of the Chair, etnel thwk you agam for commg. 

111' SILBERMAN. Thank you. . el' d 
[Wilereupon, at 10 :35 a.Ill;., the subcommIttee was a Journe , 

i3ubject to the call of the ChaIr·1 

APPENDIX 
ZWNTZ, PIRTLE, MomSSET & ERNSTOFF, 

ATTORNEYS AT LAW, 
Seatile, Wash., Febrllary 22, 1974. 

Re: EstitbIilShment of Commission on Indian Jurisdiction; Reform of the Federal 
Criminal Laws, S. 1 and S. 1400. 

HOll. JOHN L. MCCLELLAN, 
Chat'rman, Subcommittee on Criminal Laws a.nd Proced~tre8, Senate Office Building, 

Washi1lgton, D.O. 
DEAR SNNATOR MCOLELLAN: 'We are general cOllns~l for the Oolville Con­

federated Tribes, the Lummi Indian Tribe, the Mnlmh Indian Tribe and the 
Suqu!UIlish Indian Tribe in the state of Washington. In our capHcity as general 
counsel for Indian tribes, we lIn-vo boen involved during the last ten years in 
numerous criminal law.quits involving both Indians tLUd hon-Indians on rescrva­
liem'; ill the state of Washington. We have also assisted our clients' tribes in 
developing new law and order codes comporting with the 1968 Indian Oivil 
Rights Act, and have assist'ld them in strengthening the law and order and 
judieial system on their reservations. 

We filed a f'tatement on behalf of three Washington '1'ribes and testified to­
~ether with Mel Tonasket, chairman of the Oolville Oonfederated Tribes and 
Joe Lawrence, chairman of tIN Makah Indian Tribe before your Subcommittee 
ill Wllshiugton, D.O. on Juue 12, 1973. At that time and in our research Ilud legal 
,:ctivities since that timc, we httve concluded that no proper reviSion of the federal 
~rjminal code can be mnde without extensive field hearings concerning tribal, 
state nnd federal criminal jurisdiction on Indian reservations. 

Accordingly, we hel'f'by l:equest on behalf of the Oolville Confederated Tribes, 
the Lummi Indian Tribe', the Makah Indi(~ll Tribe and the Squamish Indian 
Tribe that a COl11mission be established to hold field hearings on the issue of 
criminal jurisdiction on Indian reservations at the earliest possible date. We 
further requost that this letter be made [l, Pllrt of the hearing before the Sub­
committee in S. 1 and S. 1'.100. We would be extremely happy to assist your 
Subcommittee in this regard in any way possible. 

Very truly yom'S, 
HOBERT L. Pm'l'LJiJ. 

ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
Washington, D.C., August 80,1974. 

non. JOHN McCr,»r,LAN, 
Chairman; Oriminal.Laws and Procedures Sttbcornmitlee, Committee on the Judiciary, 

U.S. Sena~e, WashinUion, D.C. 
DEARMn. CHAIRMAN: You will recall that endier this year Mr. Ben Hogan and 

I discussed in your office the possibilities for S. 2881, Senlltor Fannin's bill which, 
ifpnacted, would control violence on the job site. At that time the outlook for 
S. 2881 was very" gloomy. 

Your subcommittee recently concluded hearings on the possible revision of 
f. Title 18, United States Code. We feel that such it revision would be an ideal 
i: opportunity to uchieve the purpose of S. 2881. Therefore, we will appreciate your 
1 help in having the attached letter considered as a statement for the hearing record. 
~ Sincerely yours, i' WARREN S. RICHARDSON, 
( Director of Legislation. 
\ , 

ASSOCIATED GENERAL CONTRACTORS OF AMEIl,ICA, 
Washi-ngtonD.O' 1 A1lgUst SOJ 1974. 

Hon. JOIlN McCr,ELMN, f (Jriminal Laws and Procedures SubcommitteeJ Committee 01~ the Judiciary, U.S, 
f Senate, Wa~hinuton, D.O. 
l; D],A'R MR. CHAIRMAN: The Associated General Contractors of America is a t nationwide trade association representing 8500 general construction firms Who. 
i, (807il) 

.~ \ 



. . k s We would like to tal.e this opportunity 
employ approximatelyfiye mUlioc ~o~ e1 Laws and Procedures of our gmvc cou­
to inform the SubcommIttee on. rlIl~maviolence 
cern over an industry problem:. Jo~-s!te t acc~unttng for over 10% of the Gross 

In recent years the constructIOn lIdfush~~Bed by wanton job-site viol~nce. We 
National ProduC)t, has been repe~te erfous construction site viole~ce which have 
have accounts of ~!lny ~as~s ,0 s d loss of. millions of dollars 111 property. 
occurred resUlting m bodily mJu~y anb mmittee for its efforts to reform the 

The aSsociation commends t e .BU CStates (Title 18 U.S. Code). We urge th.e 
substantive criminall~'~ of the U~l1ted inst ersons ~r groups of persollS 'Yho 
inclW$ion o~ stl;'0ng crlmmal. sanct1o:f$ '~~:az1illigg to commit violent, threateumg, 
interfere With mterstate commerce .y otivation 
or coercive a?~iOns,.regnrdlesds 0; ~~~viate the 'situation caused by htheSEnmons 

Such prOVISIOns, If enacte , "0 410 US 396 1973) whereby t e ~preme 
decision (U.S. V. Travis Paul Enmon\ J' 'able td employer-employee disputes. 
Court held that the I:~o~bs Act was nO tprb~ to act most of this violence goes. 
Because ]ocal authontms ure usua Y oa , 
unpunished and unabated·

C 
t t ur es that legislation be enacted tc remedy 

The Associated General on rac ors g 
the problem once and for all. 

Sincerely, 

-
JAMES M. SPROUSE, 

Executive Director. 

AMEHlCAN BAR ASSOCIATION, 'V 

Chicago, m'l March 6, 19,ft. 

Eon JOHN L. MCCLELLAN, I J d' 'ary Subcommittee on O"iminat Laws and 
Chairman, Se?:ate~9omms ittere °O@~~ B~i{Jing' Washington, D.C. f I 

Procedures, H6W ena. t' of the House of Delegates 0 t 10 
DEAn SENATOH MCCLEI,LAN: At the me~ggl974 the e~closed resolution WIIS 

American Bar Association h.eld February t' r:. of Criminal Justice. . 
!1.dont,Bd upon recommendatIOn o~ the Sec lOur information tlnd whatever nctlO}l 

This resolution is being tl,'ansmltte~ fol,' y~ schedul~d on the subject of tlllo 
ou may deem appropriate: If hearmgs/'II~ Donald E. Channell, Director qf 

f.esolution, we would app!etc.late WOUhi~dgl~~ 5ffice, 1705 DeSales Street, N. Vi 'J 

the American Bar AssoCla lOn as • . 
Wwhington, D.C. 29036. l'f you need any further informatIOn or 

Please do not heSItate to let us mow I 

have any questions. 
Sincerely yours, KENNETH J. BUHNS, Jr, 

Enclosure. 
AMERICAN BAn ASSOCIATION-SECTION OF CRIMINAL JUSTICE 

BY TH'" AB cI. HOUSE OF DELEGATES, FE~nUARY, 197! 
AS APPROVED ",. .. .. 1 

. . ' Bar Association opposes, I~ prmclP e~ 
Bo It Resolved, That theAmer~c~n .' riSOii. sentences not subJect to pro· 

legislatively imposed !U!l;ndatory ~nnn~lU%£ng those convicted of drug.offenses ; 
bation or parole for crlmma1 offen ars, lUC • • 0 

be it further p' 'd" t of .J.he Association. or his designee be authom.edit. 
R oiu d That the l'eSl "n " . . , 

adv~~at: this posi~ion in any appropriate forum. 

-

>C' 
!, 
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only a few sections of those proposals, i.e., some of the sections pertaining to 
,Sentencing. The thrust of my statement is that, in the development of a federal 
criminal code, Congress should make evel'y practicable effort to 'take into account 
the American Bar Association's Minimum Standards for Criminal Justice. 

Sincerely, 

Enclosure. 
NILE STANTON, Executive Dirt;;tor. 

A STATEMEl'fT PEHTAUHNG TO TUE DEVEJ'OPMENT OF A COMPREHENSIVE 
FF1DERAL C.RIlIUNAL CODE AND THE ABA MINIMUM STANDARDS FOR CRlMINAL 
JUSTIOE 

Whatever views one holds about the penal law, no one will 
question its importance in society. 'fhis is the law on which men 
place their ultimate reliance for protection against all the deepest 
injurie!> that human conduct can inflict on individuals and institu­
tions. By the same token, penal law governs the strongest force that 
we permit official agencies to bring to bear on individuals. Its promise 
as an instrument of safety is matched only by its power to destroy. 
If penal law is weak or ineffective, basic human interests are in 
jeopardy. If it is harsh or arbitrary in its impact, it worlrs a gross 
injustice on those caught within itE toils. The law that carries such 
responsibilities should surely be as rational and just as law can be. 
Nowhere in the entire legal field is more at stalm for the community, 
for the individual,1 

. In 1966, Congress created the National Commission on Heform of Federal. 
Criminal. Laws 2 and gave it the duty to "make a full and complete review and 
study of the statutory and case law of the United States which constitutes the 
federal system of criminAl justice" and to "make recommendations for revision 
and recodific!1.tion of the criminal laws. * * *" On January 7, 1971, former 
Governor Edmund n. Brown of Oalifornia, who served as the Commission's 
Chairman, transmitted the group's Fina.l Report 3 to the President and Congress. 
The Report in turn precipitated the development of two massive proposals to 
codify the federal criminal law: The first proposal, S. 1,~ was introduced by 
Senator McClellan on January 4, 1973. The second bill, S. 1400,5 was introduced 
by Senator Hruska on March 27, 1973. The bills give Title 18 of the United 
States Code a complete overhauling.' 

The United States has never had a true federal criminal "code," 7 although 
codifications have more utility than do merl) "compilations" or "consolidations." 8 
The Crime Act of 1790 9 was our first set oE,statutory 10 criminal laws, and subse-} 

t: 
¥ 
tc. I WeQh~ler, The Ohal/enlle of a Model Fenal Oode, 65 lIARV. L. REV. 1091, 1098 (1952). 

, Act of Nov. 8, 1066, 80 Stat. 1516. , . 
i J FINAL REPORT OF TUE NATIONA!, .oOM;~IISSION ON R.EFORM 011 FEDERAL CRIMINAL LAWS (107I) (here­I' lnaUer cited as BROWN REPOnT]. TIle linaage 0& and much of the impetus toward, the BrowlIRcport can 
I ha traced back to 1952, the yellr tile Amane,an LIlW Institute be'lan work on tho Model Penal' Code. See 
1: lIearlnos before the Subcomm: 011 Gr/mlllal Law8 and Procedltres I;,' the Sennte Oomm. on tM Judlc/arf!, 92d 
t Cong'J 1st Sess., pt. 2, at 552 (107l). ..... 
'\", '10311 Cong" 1st Sess. (1073). See 110 CONGo REC. S 558 (dally ed. Jan. 12,1973), where Senator McClellan 

rucclnotly analyzed som~ of tho major provisions of the<i3~ page blll. ' 
h 6 Dad Congo 1st S~. (l073). 8fe 110 GONG. REC'. S5777 (dally od. Mar. 27 1073), where Senator Hruska 
(, detailed the background to the bill and dIscussed, brlelly, some oC Jts hlghilghta. The Attorney Gent,'al's 
~ commentary on S. 1400, reprinted in Id. at S5782, elucidates the Admlnlsttatlon's tatlonalc for all mnjor 
, provIsos. . . 

•

' (,Set generally Brown & Schwartz, New Fetleral.Code 18 Submitted, 56 A.B.AS. 844 (1970), Where it Is noted 

'

c. that the Drown Conuulssfon confined Itself to reforming the substantive provlslons o( Title 18 father than 
to covering the entire United States pennllaw. . 

<,. 1119 CONGo REC. S 558 (dally od. Jan 12, 1973) (remarks of Senator lIfcCl()!lnn)i see Hear/nUB, ~uprll note 3, 
pt. 1. at 11 (memorandum (rom Mr. Malcolm lIaw.k to Senntor Roman Hruska,. l I See lIfcClellan,' OOdlficalion, Re/orm' and Rcvla/oll,' 'I'he ChallclIge of a Modem Federal Orlmlnal Oode, 1971 

f i>UKE L. 1.6113. Sec also Brown & Schwartz, supra note 6, at 845; HearlngB, supra note 3, pt. I, tit 16-18 (test!-
I LIS LAWYRHS COMMISSION, "lllbnyof Attorney Genernl JliIltchQlI). 

NDIANAPO. .' I J ~7 197.3. l. ,~'.A:otoIAprila017Do,lStRt,1l2. 
Indtanapoh8, Inc., Ulle, - '1o~n 1812, t110 United States Supreme Court declared that tllere were no iedoml conunon law crimes. 

1 d t United Statt8 v. Hudson, 11 U,S. (7 Cranch) 32 (1812). Writing fot tho Court, Justice Johnson malntnlncd 
Ite proposed Federal crimina co e. i that, "The legislative authority of tile Union 11lust first make nn net a crime, nfllx a punlsllment to it, Rnd 

M C ~ AN D' k S IN/e Office declare tbo court that shall have lurlsdlctlon of tho offense." ld. at 34. Accord. Ulli/ea Slates v. Ooolldge, 14 
Hon. JOHN L.... C ~ELu I rI' , l I aWS and Procedures, ~r sen el" . l' U.S. (1 Wheat.) 415 (1816); UlIlted Slates V. Beva1l8, 16 U.S. (3 Wheat.) 336 (181.8); United States v. lJ'JUb~ruer, 
Chairmp,n Subcomm~ttee 011 vr11nma ' . . f 18 U.S. (5 Wheat.> 76{1820). 

B~tilding, Washt'ngton, n.c. th requests made in your l('tte~'S ( 
D.mAn S;mNATOH McCllLL~'rJ, 197~Uth~ ~ooarJ of Directors of the lndianal?gi:~ f 

of January 19, 1?7?1 an pr! d t repare and submit-due t? my um d i 
Lawyers 001?-lmlss10n .authot~~ e:fos~d ~tatement.fol' th~ record. SU1l1c}. s··~~~o t 
backgrouUd In cO!reC~lons dIn th my statement IS necessar y 1m! t 
S. 1400 are masSIve ill scope an e g , \ 

r 
! 
\ 
t, 

i 
\ 
\ 
I 

\ 

\ 
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"(b) AUTHORIZED TERJlfs.-The authorized maximum terms of impdsonment 
are, in addition to the automatic contingent term specified in section 2302: 

"(1) In. the cnse of a ClAss A felony, life imprisonment or any term of 
years' 

"(2) In the case of a Class B felony, not more than thirty years; 
"(3) In the case of It Clnss C felony, nOG lUorc than fifteen years; 
"(4) In the ease of a Class D felony, not more than seven years; 
"(5) In the case of a Class E felony, not more than three years; 
"(6) In the case Of a Class A misdemeanor, not more than one yellr; 
"(7) In the case of a Class B misdemeanor, not more than six months; 
"(8) In the case of a Class C misdemennol', not more than thirty dnys; or 
"(9) In the case of an infraction, nol; more than five days. 

The "upper-range terrps" of § l-,1Bl are not to be irp):>osed unless the convictrd 
person is a "dangerous special offender" us determined pursuant to § 1-4B2. l~ 
However, § 2301 of S. 1400 contains no limnutiolls, 01' additional pennltios vls-a-\'is 
IIdangerous" persons. Hencc, S. 1400 would sanction much longer terms of im­
prisonment for evtn'y elnss of offense than would S. 1. Additionally, it should bo 
nOGed that S. 1400, while stipulating that mandatory minimum terms arc llot 
allowed unless set by affirmative action of the court, sets forth no guidelines which 
must be taken into account in imposing mandatory minimum tNIl1S.20 On thn 
other hand, S. 1 allows the imposition of mandatory minimwn tenus by affil'UlIt­
tive court action only jf the court takes into consideration featUres "such as thos(' 
which warrant imposition of a term [in the uppcr-range under § 1-4B1(a)]." 2! 

As suggested above, the long prison terms provided by S. 1 and pal'ticul!U'ly 
those provided by S. 1400 are directly in eonHict with ABA Standards and l'oeo!U­
mendl1tions of the Peterson Commission, though S. 1 largely conformfl to tbe­
Brown, Commission.'s suggested terms. Specifically, t1le ABA Standut'ds state that 
the maximum prison term norma.lly auth01'ized should be five years, only ra,refll tell 
years, and twenty-fi ve years or longer only under very exceptional clrcumst:lIlces.2~ 
In comments to the ABA Standards it is reasoned that sentcnceR in excess of five 
years are impractical, under most circumstances, (a) since well over 90% of 
prisoners are released from custody in less than five years (most being released 
in less than two years), und (b) since studies, such fiS the post7Giaeon v. Wain­
wright 23 'one, indicate thnt, in general, prisoners released early do not recidi vaie 

II This section, which Is similar to BC J 3202, provides In pertinent part thut an offender Is "dangerous" 
lIlI "period ot confinement longer than that otherlV]si) provi(lod Is required lor the protectIon of the public" 
and tllat he Is a "spec!ul offender" Il, § 1--m2 {b}(2): 
, "(I) he has prev!ously been cOllvlcted of two or more folonies committed on occasions diff~rent (rom ona 
anoth0\' and from the current (elony, nnd fa!' DOD or more o( sucll convictions ho hns been !mprlsoned prIor 
\otl~c,cotmnJ~lon of the current felony. Au Inv ~lId conviction or one for whioh he Ims been pardoned shall 
bo dIsregnrded; 

"(II) lie committed the current felony lIS part of a pattern of criminal conduct wblcll constituted a snb­
stantlal source at his income, or In which he manifested specht] sklll or expertise. Special sklll or e~pertlse 
In crhnlnnl conduct Includes unusual knowledge, Judgment or ability, Including munual doxterity. f.lcHl, 
\!lUng the Initiation, organizIng, pianning, ftnanclng, dIrection, mnnngoment, superviSion, execution, 01' 
concealment of criminal condUct, the enlistment o( accomplices In such conduct, tho escnpe from detcctlon 
Dr apprehension of such conduct, or the disposlllon of the fruits or Ilroce~ds of snch conduct; 

"till) his mentlll condition Is abnormal, and makes him n scriotlS d'lnger to the sl1[ely of others. and he 
committeli the current felony as an It'lStance of aggresslvo conduct wltli h\\cd\ess Indifference to the con­
Se~uences of such conduct; 

, (Iv) he used a i1renrm or destructive device In the commission ot the (olony or flight from It; or 
"(v),tbe current felony WIlS, or he comrultted thecurrcnt felony in rurth~ral1ee 0(\ n conspiracy with three 

Dr mora other coconspirators to engage In a puttern Of crirnlnn\ cOllconduct and he rod, or \\greod 01' promised 
that he WOUld, (nltillte, organize, plan, ilnance, dlrcct. mnnago, or supervIse ail or purt of such consplraoy 
Dr conduct, ot give or receive n bribe or use force lIS 1111 or part 01 stICh conduct. 

For purposcs 01 subplU'agraph (It) Ilnd subparagraph (V), crlmluol conduot [arms a -pattern II It embraces 
trlmlnal nets that h[\v6 the same or similar purposes, res\1lts, (lCcompltccs, vlcUms or methodS of commission, 
orotucnv'lS<\ Me Interrelated by distinguishing cha\'scteristles and 111'0 not Isoluted evonts. 

1/(0) EVIDENcE.-In support of findings under subsection (b)(2)(lJ), it mlly b6 sllown that the offender 
has had in his own name or under his control Income or property not eXJ.111Uncd as derived from a sonrce. 
other titan oriminnl conduot." 

11 S~e § 2301 (n). 
II i 1-4Bl(c). See note 19 supra. 
h ABA Sentencing Staudard 2.1(d}. 
"372 U.S. 33Ii (1963) • 

. ----------
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f ' tl than thos~ kept to mandatory release dntes.2~ On similar 
any more requen y ., t t d "[T]he mnximum s~ntence for any 
ratioIlale,2~ the P!3fitersllonfcU'°:d~~s~l~pnr:s:ni d substanti~l danger to others should offender not speC! ca yo. . d" 25 

nOst ex1ceecdl t y{4QO fj! :~~~~~~~~ffi~utrv~l~~ti~~ for the impositi~n ?f minimuAm 
. an. , . tl' t both improvements on eXlstmg law. t 

mandatory terms, are l~ . liS r~sI?ec term mandatory. and automat.ic absent 
present, ~ederal law ml;tes 1 m~~~J: that the mandatory minimum term can 
eom:t uctlOn to negJate 1 fi' ncllngPthat this is necessary for specific reasons, but S. 
set if the court mn ;:es a . di d r I this respect S 1400 
l~OO. contlliuf S no Sfutchh rAeqBuAir~t;~ct;~: ~~d c~: r;c~ni%'cndations of the Brown files m the ace 0 e , . . 

Coplmt~A c~~1~rtl:~t~~sS~n~~:'~Sf~~SentenCing Alternntives .and Procedures 
rhe th t . dic'ally imposed minima should be sanctlOned, although 

chouldcnot ~rfee did igUree \hat required minimal terms Sh01!ld not be set Ih)y 
t e omml . ee , h d b th two commissions. In Its Comments, t e 
lAegBiAslnctures-:-tat vI'~\di~~~~d't:~ t1 m1norlty opposed any minimum terms. However, 

OUllm e~ I .. . all' d inimn, should be allowed because, H~e l11f1jorll'ty oPtn~e1, ~~~t J~~~~e ~fl~~hl~~ o~nion demands it; and sentenc~ng 
n'mtlonn as lIS, . . t' h n such sentences should be Im-

cour\s ¥lc eiA~~ ~~!~Ja~~~I~~~r~~e~s~~i~~~e 1h~t the minimal terms. Sho1fldt~e 
rn~~e~s'od ~nlY if the dangerousness of tho offender to the commumtYI III e 

court's ju~g~ell'oocafke~ ~~l ~:~;;gf~;·2;entenCing and correction provis,ions, 
S. 1 nn '. ddit:on' to the val'it1nces regarding the length of prlson terms. in many ways III a ,1 

I II Comnwut to ABA Sentencing Standard 2.1(1), See a180 Peteroon Commission Working r~p~:~ gfld~1of, where tho following information Is collectcu: . 
Median mt11tber of months served prtor to 1st release 

crb~~~~y~;~~~.~~~~:r:::~---
:Forgery _. ____ • _____ ... -. 
Auto thert _________ ._. __ 
Oth('l'larceny. _________ _ 

Crimes ag!llnst the person: llomloldo. _____________ _ 

All State J,{assaclll1-
prisoners setts Cn1ifornia 

(1964) (1960) (11)71) 

20.1 

17.1 
17.9 
16.5 

48.5 

13,5 *45.0 
t27.0 

14.5 23.0 
14.5 24.0 14.5 ______ • ____ _ 

65.0· .. _______ • __ 

Naw 
York 
(1070) 

20,1 

20.4-
21.6 
22.3 

f,l07.3 
#31.8 

Ohio Maillo, 
(1971) (1070) 

lO.S 27.9 

17.5 __ .-_ •• _ •••. 
27. I) 22.0 
19.0 22.0 

46,2 C") 
Robbery (s\'lllod).-_____ 36.1 20.0 

15.0 
46,0 22.4 42.1 51.0 

43.9 
37.0 ___________ • __ •• ___ ._ .. _ 'Unarmed robbery __ • __ • ____ • ______ _ 

Assault w/dcndly weap- 39.0 23.6 32.5 32.S orger:::::::::::::::::::::::::::::::-------i7:0-________________ ._. __ . __ ._. __ . _________ . __ ._ .. _. 
"1st degree burglary, 
12d degree burglary. 

;tl\1urder. d 102 0 ad dogrce murder-l44 0 1st degree manslnughtlll'-64.5, 20 degree "2d degreo mut Ill'- ." • , 
mansl(\ughter-49.0. 

# llomlclUe. C ,. tI ntked "Lowering the nuthor\zedmnll. 
21 The Commission's OperatlotnlU]t Tthn~~i~fsO AYici:eW~~C ;y: ~lfcets the length ot time acluallv Itmdln

b mum term will not unduly res r c , t <l!'vod by Bomo offenders for whom sue 
prisons. It wlll, hO\~OVer,trCdlntcelltlhol~xc(Wnrr~[hl~:p~~~tgli~~~cnt of slmllllrly Situllted ofi'endets," ld. sentences IIro Inupploprln 0, W a 0 
lit C~l05, 

2' Id at C~102. ( A d 13 OWN IIEPORT 285-86 and Potorson C"mmtsSlOn 
17 Commontto ABA Sentencing Stahnl <tllrdua·to~~ m~~JatoryR minimum terms only nftot special t\ndIU$s o{ Working Papers at a~107 & C~110, W COl sa e . 

dangerousness, 
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S. 1, at. § 3-lIES, allows for appellate review of sentences; but S. 1400 contnins 
llO such. proviso. ·Here, S. 1400, is:like 'current fedel'llllaw: Pl'esently, alll\spects 
of It criminal'cnse except the sentence are flubject to appeJlate review. However, 
S, 1400, in adhering to current law, has failed to conform to the unanimous views 
expressed· in the ABA Stnndtwds 28 and the reeommendatiolltl of the BroWI\ 
CommisSIon 20 und the Petel'SOn',Qommission.aa . 

Attention should also 'be drawn to §.I-4A2 of S. 1, It stlltes:, , 
lfthe conviction of fLU offender of one Or more but not all of the offens(;'s foJ." 

which a sentence is imposed is. set aside OU appeal or collateral attack, the case> 
shedl' be, remal}ded to tho court which imposed sentence for resentencing. Such: 
court may impose allY sentence which it might originally have imposcd undel­
section 1-4Al (Authorized Sentcnces) for the offense us to which the offender's 
conviction has not beon set nside on appeal or collateral attack. 

The effect of § 1-4A2 is to permit the possi1:)le imposition of a longer prison term 
upon ~'esentencing, S. 1400 docs not contain any similar proviso and, pre,;ump­
tively, would allow thl} SUme effeot through North Oal'olinn. v. Peal'ceJI There the 
United States Suprcme Court permitted the imposition of a highcr sentence upon 
reconviction subsequent to the reversal Ofian original conviction. 

The Brown. Commission took thc. odd middle~ground of Pearce, adopting n 
position which allowed neither nbsolu.te, court discretion to resentence to a higher 
term nor an absolute bar to such Sell-t.enccs.BO § 3005 stntes: 
. (1) Inoreased Scntenoes. Wnere a oonviction has been set aside on direct review 
Qj: collateral attack, the court shall nOli imPose' a new sentence for the same offcn~p. 
or for a different offenso based on the same cond\lct, which is more severe thuti 
the prior sent",nce less the POrtion of th~ prior sentence previously satisfied; 
unlc$s the court concludes thnt a more sever~sentence is warnmted by conduct: 
of the defendant occurring subsequent to the ))r10r sentchcc. ' 

(2) Reasons. The Court shall set forth in detail the reaHOn<l for its action whenever 
a more severe sentence is imposed on resentencing. ; 

Notice that the Brown. Commission would (11) allow lt higher sentence only on 
the pasi& of conduct sUQSactlLe1:t to t~),~ o.rjginal conviotion and (b) reqUire the cotll't 
to.set fortl1rellsons for the ImpOSItion dfn.mote sevare sentence. However, 'it 
Bubstantbl'minority of the Brown. Comll1i$sion32 preferred the ABA posiUol1 set forth below, . '. 

ABA Sentencing Standard 3.8 states: Where 11 conviction or sentence has been 
set aside, on direct or collateral 'attack, the, logislatut'C~ shOUld prohibit IL new 
sentence for the same off<::usc or 11 different offense hased on the same conduct 
which i~ more severe thun the prior sent!)n<)e less time nIt'eady served. 
.T~e Comment& Qf the ABa Committee on Senteneing Stnndnrds and Pl'O~ 

ccdures reveal that Stundard 3.8 was Adopted because the only class of perROll::;' 
who are vulnerable to increascd ~ent<::nces. l11'e those Who have excrciRed their 
right to clinllcnge theil·'coJlvictions. 'rhe ABA-'Committee opined that there WIlA 
no bASis for believing that this group of offend~rs deserved increased sentences 

I! See .qcnerallu ADA.lltllndllfds Relating to. App~llnte .Rllv-!ow of SOlltonces. . 
Standard I.2jJrOVldes-The gNlcrat Objectives Of .selltence rovlewnrc: 
(I)ta correct 1. Ie sontcnCG which Is excesslvern longth, hll'Vlng rcgaru to tho r1lIturo oC the offense, I.he ohm:ae_ Icra! ihn offender, and the protoctioa of the publlo intcl'O&t: . 

,(U) to fncllltato tho rohnbllltntion of tho offClluet by !Il!ordlng him nn opportunity to assert griev(lnces he mal' have regarding his sentence; . , . 
(al) to promote respect for l£lw by correctlng>ubUB~s of the sentOlldng power alld by 111c\'cl\$!ng tho Julrness or the scntonclug proceSSj and f 

(Iv) to promote thedovelopment and (\\)pl!cntion ofcl'lterh~for scntenclng whlrh nrc hoth l'lItlotmi and iust. 
Standard 2.1 prOVides-Ill general, ench comt which Js empowered to reView thc cOIWlc(!on should [lIso bl.' 

Mlf QOlVercu to review thl1 dlsposiUol1 followhlg conviction. It mllY be advisable to depal'~ from this pl'inCll1f
l' 

n~m"-conicxts, ns, lor exnmpln. whrre IntCfn1edlo,te I\])p~lll\te court IU'~ I\vnilnhle to l'('vlow s~n[cue~s nnt! ~.ISdcODlCd unwise to Involve tho h!ghest~dutt In'such mnttors. III any eVMt, speclullzcd courts shoul(lllOt ""cteated to reView the senlcneo'onty; . 
,li&CBRO\'rn ll);lrORT 317. Tho DWWll Commlsslofl proRosod thnt 2S U,S.C. §lZ01 (1970) be r~vlesd hy 

addfng the lollowIng'language to thl! ~nrl ot tho scction: ' Such mvlNv shnll In cI'hnIM! cases Inc!ud~ till! 
POIYCr ttl reView tho sentenco und to modify or· set It, aside for further proceedings." 
~)'l'he Petorson CommiSsion's Slnn(lnl'd 5.11'ou "Sellten'~il)g E9,unltty'~ s(nte~, in ]J~rtt~nt Plwt: 

• ProMt!tlrcs fo\' implemeutlng ~ha rcvlQW. of S~lltef\COS on apPe!\1 snould contilin tho following prccopts: 1, App~al of n sentNlee shOUldhG 11 matter orrl~ht. , 
2. App~al of (\ sentenco t)f1onBe~ th(\1l5 years undor 1l\\ e~i.enu~d-tcl'm provision shOUld hn lIutOUliltic. 
S.)A stat~mcnt o(jSSIl~S !orwhlol)l'Ovlc\Y is uvnilable $hoUld he roado llllbl!c. The is,ues ~houlu Illclu!!,': 
fa .1\'hcthQl' tbe sentence imposud Is COI~stQnt '\~th statlltory QrltQl'ln. 
(h) \~11cthel' the SentenM is ulljllstltlnbly d!spatnlQ in compnrison wIth cpses at similar Mtme. ' 
tt) \VhNh~r tlll.\ s~nt~nca fs e~cQss!vn 01' InaPPI'opdaln, , , 

Cd) WhctMr thu maUlJar in which tho Sen;cncc.!.9llllposc!l Is consistent with S(utlltOI'Y anlLconstHuUolm.l reqUirements.. . . 
ife,~18o Sobelof1, Tile Sentence. Of/he COUTt: Should tflere be Appella/e Rel"im,?, -ll A.B.A.J. 13 (W55). 3 ... tJ.S. 711 (1069).· , . 
Il See JlROW~ REI'ORT 275. . • 

'16-43'1'-70--27 
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(my more than some other group, find the Committce further suggested that the 
possibility of a higher sentence was an impermissible price-tag attached to a 
constit.utional right. Moreover, it was emphasized that "greater punishment 
should not be inflicted because (one1 has asserted his right to appeal." Accordingly, 
the ABA Standards would strictly forbid more severe terms upon resentencil1g.$! 

This brief comment hus illustrated only a few of the -provisos of S. 1 and S. 1400 
which Rhould be re-evaluated ,and, perhaps, altered. Both proposed codificn.tions 
of the federnl criminal law contain sections which would .greatly improve existing' 
lItw; however, it is respectfully submitted that there should be a stronger effort 
to bring the measuresJlal'ticularly S. 1400, more uearly into conformity with the 
carefully developed Al5A Minimum Standlirc!.s for CrimiI:wl Justice. 

(Jildfcature{Volume 61, Number S/October Z978J 

TIm ANARCHY OF SENTENCING IN THE ]'EDERA& COURTS 

(William Jaml1::J Zumwalt) 

,Se?-ten?ing, disparitr .is .an ,increasingly fre~,!e.nt ta:rgeb of critics ?f Americ~n 
crnn1l1al JustIce. ImphClt 1ll most of these cntlClsms IS the assumption that diS­

pm.\t,y is SO prevalent that it needs little or no d()cumentation. 
To OIW alren,dy disposed to accept disparity as a reality, proof may be a for­

mulity, but. to the skeptic, disparity may be little more than an oft-used word 
in the voet~bulary of a frustrated defense attorJ;ley or an embittered recidivist. 
It is this writer's intention to preface this article with sufficient documentation 
t.o get the skeptic past this initial premise and into the substance of the sentonce 
disparity issue.! In this endeavol', I may not fully succeed. Statistical analysis of this kind is 
difficult, and sentenoing disparities which seem to be unjust may often be ex­
plained through yarin,bles of unasoertainable validity. For instanoe, when statistics 
list average sentenoes for all orime'l, there is a strong possibility that any disparity, 
is caused by the differing nature of the offenses. Even averages from the same 
category of offenses can suffer from this factor. Identical offense averages can b~ 
further misleading by the presence of recidivists. Samples may be too small, in 
which case the differences may be extreme and isolated. Or they may be too 
lttl'ge, causing the gross dispnrity to be consumed by the average and concealing 
aitulttions in which the judges are only periodically un{air. . 

'Ihe problem is compounded by the announced Supreme Court policy of, if not 
disparate, at least different senten{)e lengthrl. By. implicit Supreme Court defini­
tion, di~parity exists only wheu there is a difference which is unrelated to the 
consideration of appropriate aggravating and mitigating oircumstances. 

Furthermore, several intangible faotors argue for the existence of dispnri\;y, 
and thes~ cannot be assigned statistical value. These include the faot that prisoners 
firmly believe thore is disparity and legal writers are so convinced of itsexistenca 
as to oonsider careful documentation unnecessary. Federal judges have been 
concerned enough about disparity to conduct numerous sentencing institutes in 
recent years. Finally, the element of human nature involved in sentencing argues 
fOl' disparity, It is absnrd to assume that closely-held values oan be totally ex· 
pelled from the mind of the &entencing judge. 'J 

FIFTH Alo1l'lNDMENT 

The eon&titutiol1al touchstone of the disparity issue is the due process olause 
of the Fifth Amendment. Instances in which the courts have been willing to 
intc1'vene in lower court sentencing have been based on the ]'ifth Amendment! 
and reformers in this area repeatedly call for an expanded definition of due process, 

Most people consider the most crucial stage of a criminal proceeding to be the 
determination of guilt 01' innocence. Accordingly, a multiple of oonstitutional and 
statutory mandates permeate the trial and pre-trial stages. Yet, guilt as to the 
cl'jme charged is among the most predictable of the issues in 0. criminal prosecu­
tion. Only to those few defendants who plead "not guilty" and I>roceed to trial is 
the determination of ~ilt or innocenoe of prime im~ortance. The real concern 
of the defendant is usually not llii," but IIhow much.' The issue as perceived bY 
this writer is the extent to which uhow much" comports with due process. 

33 Sr., Oomm~nts to ABA Sentenolng Standard 3.8; see alao Van Alstyno, In Gldcon's Wake; Harsher pen­
alties and tile ",succcssful" CrMlna/Appellant, 74 YALE L.1. 606 (1965). 

I A note 011 the limited scope of this article: The preolse Issue heroin Is disparity in fcdorn! sentencing. 
Any stnto dlspnritl~s nr~ an issue wholly beyond this author'S intention. 
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1968 STATISTICS 

'rhe most recent and compre'he' t d ,',," conduc~ed in 1968 by the Federal B~~:a~ ~f ~ ?f fede{t sentencing practices was 
cat'I~gOrl~' the.study breaks down sentencing ~~~t:' ~ng ~:o~d crlme or offense 

he FWlt Clrcuit encompasses fi e' . d' t< rns y Cll CUlt. 
sentence length for aU crime$ ran esvfr~~rlS 10 Ions. In three of them the average 
Rhode Isla~d! averaged 49 months, whiie3th~ li1h'1th~t TRh~ four~h jurisdiction, 
largest statistICal Rampling showed an average t' uler 7° lCO, With the second 

In the Second Circuit f~r er i' o~ near y 0 months.
s 

Southern Districts of New "'o~, s ~tommon crune in ,bo~h the Eastern. and the 
longer average sentence than doe~ i~s c;~e t S?ut\ei'n Dlstnct levies a 20-month-

Fourth Circuit samples indie t 'd n erpar. . 
between. Eastern Virginia and Eas~e~ll'N o~t~o2er). dISl(j'U·ities. (30 full months) bre c&ns1stently more severe than auy other 1i'ou~[h tYR

• .turts 
m Eastern Virginia 

Yr 0 ehnse/., a full year above the standard clrcuit se~t~U1 C,ourt averaging) offense 
n t e t:;eventh Clrcuit 3. difference of t ,nce. ' acc~mpanies conviction for auto theft in EutO ye:lll~ l~ averagE: sentence length 

Fmally, Tenth Circuit figures show that th ern, 1ll0IS and Eastern Wiscollain.
5 

Northern Oklahoma is 44 months longer th ne.m er~ghe se~tence\for all ,,~enses in 
These statistics do not concl s' 1 a.m llelg bormg Eastern O1dahoma,6 

~ispuri~y; it is entirely possible ~h~te ~ctit~~hS~ .thg existence of. an unjustified 
lm~o~slble to ascertain the precise 0IJerafv ~c !hS eyond gefin!tive proof. It is 
deCISIOn. . ' 1 e m 'Ii e sen.tenclllg Judge's rendered 

However, these statistics do clearl h th t . . 
c}1ccs ~ppear. Furthermore, when a :a,:te~: d a i lU ~0d-e l!,!stances, great differ-
tlpn glves consistently harsher sentences tl eve ops III l~atmg that one jurisdic­
d.lfficult to dismiss suoh variation on the basisl~f allgt~r' It becol!'es (ncreasin~ly 
CIrcumstances. pro a e aggravatmg 01' mitigatlllg 

The o'kr::;r;ns:ntencc in Northern Oklahoma is 44 1ItOnill8 longer than in Eas/em 

Internal circuit disparities are onl n Int.racireuit differences arelikel' to be y" 0 e meUl~il of measur~ng the problem. 
attitudes which inevitably foucK" frome v:n. mt?re p.!Onounccd ~wmg to the varying rm lOllS III geographiC location. 

INTER-CIRCUIT DISPARITY 

For example, the Ninth Circuit 'h' h d 1 ' tWn.~d' imposes the lowest average lsci'nt~nce ~~ ~:ylt~ftne m?st ~mmjgrJl,t.ion vioIa­
o en ers. The highest average t ,. Ie elrClllts on thIS class of 
seldom deals :with such 'offender:~t~n;: IS glrth by the T~lil'd Circuit which 
circumstances consideration h". rm8 0 ,e aggt'avatmg and mitignting 
Of. the prinCilJle would illdic~1.t~ t~(\,\es~1t t~akes little sc!,!se. Logical o.pplication 
sentence wou d be imposed i th . !. 1. • ere were n dlfference, the lengthier 
large numb.ers of reCidivists, n e JunsdlctLon most Uh:.ely to be confronted with 
. A non-VIolent erime s11ch as immi 'ti ')' In a jurisdiction on th M . gl a o~ VlO atlOn, an everyd:ty occurrence 
jurisdiction with :relati;ely e~~:no&:~!~r, or~.be v~ewcd lcs~ ~arshly' than in a 
bl)t neither is it fair. The sentencill . d . IS. na .ure. ThiS lS not surprising, 
lIrlse has no standitrd upon whiclf ~~ t;;,~ h'Cl1'~U1~ :where such crimes seldom 
sentenceaUowed by Jaw wh'l ' d h' IS eCISIon ~xccpt the maximum 
mOIre sensitive to the aPIll'oP~i~£: P~~~S~l1~~t~tence Sllt~ '!lOla.tors !1aily beeo me 

recently examined near} 500 N' th C· ?r a p:tr lOular SItUatIOn. 
dis~over additional sentenci~g tren: It iro~~~d°ulctkett sheets in an attempt to 
wOlght to slloh a sam Ie h . SIC ° attach a great deal of 
Nesvertheless, taken in a gel:r: s:~s:ntg~y ~~~i~~les eant:'I~tv!l1idate the results. 

tudy of 73 alien violation' < r" some U 'I 1 y. thme judge showed the av(!:~ag~O~~~eJ~~~St~ b,:Il~Oh t~nte~ces were passcd by the 
I) lwerage sentence is ten and a half th S9 Ill! SIX mont.IlS. Nationwide, 

neatly eighteen months. 8 mon 5, and m the 'l'hlrd Circuit, it is 

1 ~'.S' Bureau oC Prisons, Stnttstlcnl Table ~umber '{ (lU68). 

:11/. 
l

Id. Actual figures ShOll' the average East TIll I nl~~tcrn Wisconsin. ern 110 s sentence to be ,17.0 months comp(lrod to 23.1 months 

7 [cl. 
lId. 

.. 
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.. 1 t' convictions ,cofldidered, the Ninth Circuit 
Out of the 160 le~ser .ctruf 'h°lft ~?~he cases. Thc average overall sentence Wtls 

Huspended sentence m exaot y ~ 1 . f 514 months.D 
8.5 1110nths compared to the natlOna aveIage 0 • , 

. Al'PJ~LLATB nm.mDlBS 
d x··ts for the purpose of righting wr~ng~, !t 

Since the appeJ1ate pro~e ~rh~'tl~L particulnr sentence is wrong or unjust,. It 
would seem that, to the exten " 11 t coutts. A casmtl reading of 28 U .R.C 
might bc Gorrected thro~gh th

h
?, al?pc aO~ldly enough the uppellate COtll'ts havc 

§ 2106 10 would ~ubs~antHLt~ t )S Vle\Y')o;ver" to regulate sentencing. On tho 
not chosen to ex;crcIse. theu: ov~rseemgOt~rt h,~ held that Rcntence r.eview bas~d 
contrury, the Umte~ Sta~eSt ~lIPI;~~e~ce was tao lmtsh is inapproprmte ground~ 
upon the barc as}'ertt0r.tf. a ... 1,C :\e of the fact that, in the past century, every 
'01' appcU~tc rcv.lew .. 1 . liS I~ .1I1·1dSlh)~' dpl)ted sentence review by n higher court 
other major nation m thc w~,r "s a : ' 
[IS It safeGuard against dispal'lty.12 . 

NON-,mVIBWAnIr,ITY , 

. 'bTt . Ie is not ultogether clear. Any. iden 
The rationale for the nOdn-~eVtl" [h'~11 ~.o~~t's fltith in the f;clltencing ublh~y of 

that the l'ule wus grOt~nde III 10 I", '. . U S in which the court admitted 
the lower courts was ~lspelled b~ Blockbulgm v~ncin' clause of the Narcotic Aot 
that a lower court's Illt:,rpl'?t.atl~~3 of t~~t~~l~sS th~ court dccliI:ed .to ~llte~ t~c 
permitted unmmally hlU:;~1 rc,:;ult1· '~0t' function and'its ~tpphcahon IS wlthlll 
fmy st~\ting that sentenClllg1~ a egis a lYe ) 

the ~ound discretion of t~l\t.fitt~ cd'~II;~\rity created by u'Sentencing error whieh is 
It may be that an unJU!! I ~ I., 'imum is considered innocuouS. However) 

still within the legally pret'cn?c~ In11ch this 'rationale itl l1rticulated. Of couri<C, 
thi!! writer ha::; n~)t fou,nd ad' .c~bc ~l~';~llY prescribed limit is, an error of Ittw, and 
nny sentelice. whIch oxceo:; c '" . . 
therefore revlewuble. . bTt rule has found a place in AmeriCRnJUl'ISpru- • 

Iuessence, th,o non-revle:wa .1 ~ Y . 'd" tion of ar.'gravatin(1; and Itlitignting 
dence for pruc~JCu~, rensOl;s .. FI~S~, cotShg~: is a 'rcvi~Ying judgc to know wlu\t 
circumstance" IS dIfficult .m I.otto~ll?C . . . n? 
fnctor;:; led to the sent'-,Jl11g Judgc is declslo 1'1 urdened appellate court would bc 

Second, ~here !S a fe~r that It.h~ll.~r~~~ ~~;si~ts although such hl~s not been the 
bl\rraged With rrl\:,olo~lS !,-PI?ea. s .. II;, 1 I' dopted sentencc rev\ew,ll , . 
experience of fO~elgtlll JUh!S~I~~~~lSr~iu~~~n~~v6t the courts to eng(\ge in. "j\ldlcml 

Third, t.here IS lC IS 0 .', :0' f ')8 USC § 2106 cun bo used to argue 
legislation." .A:lthough ~~cllall~ l~~~d~t ~cciRional law is contrnry, and thc in-
that no uddltlOnal legiS It IOU IS l' b 'd to havc been settled. 
tended scope of that legislation.c!,-ut lUS e Slll ot t;tal adherence of the trial 

The unfortunate result i~l·rI11d, ~~~1~~~~~~1 a cautiou~ willingne~s to revic\\ 
court's sentenco. However, 1e. a:v d'··. 'tance,;: (1) when ,the judge UHC( 
sentence~ in two .narrow~)lr.co~st\ue ci~~~t~Id~l1id informutiQl1 contuined fMtunl 
extcrntl1 mforll'lntlOl1. to ~lC ,m ~en en t '" .11 .' ,t ' 
crror; (2) when "exceptIonal C1rcunU; [mces exu" 

1I'ACTUAL Ennon 
.. . ' deci~ions' on' whdt they oh5et'vo at trial, 

Federal judges basc thill' .~cntcnc~,\l{cd p~eRentlJncing rcpott pl.'cpnt:~d· by the 
,;upplement;ec! by a st~~u, 01'1 Y ~~~~~t'eltcC I'C • O1't is' not limitt'd" to inlo1'mati!lIl 
probation clC'pal'tment. rhe Vci S t'ary rules ~nch ns'hcarsay prohibitiol1R tcstl'lct 
admitted at trial, llOl!' do an~ eVI . e? 1< " ~~nttl from indcpendent sources !lril 
i~s contents. Consequcl:tl:y, u~s"o~t 'l,~teis f1'lid to bc'the case sincc not every 
apjlropr~~tely i:\C:udl't~ldg'lIt1ntgh~i~~e~~stn:nc~s i; dclmissible in,~ cotu:t of htw. 
aggl'!LV,aLlllg UUu ,n , " 

OJ I tl· rt 'j[ npp~il~le lurisdi~,tiOI\ mllY affirm, 
10 28 U.S.C1. § 2100 (l!HH). "Th~ .8UPI'~1I111' foU~\rr(r~~~~ ~~.l oCr'a~1' of n CO)lt1ill\w(ully brought b~rorf;t . 

modifY, vl\('ut~. s~t aside. or roverSl' rmy 1 \life~1 th~ entry of such upproprtnt~ 11ll\g1l1~nt, decree, alan e , 
fOt'revlpw, !\ltd lIll\y I'pml\nd til" e~~~ ~~111U~1 l\S Il1ny bo lust limier thO.~h:cumstl\nccs." . 

orlre1!~\~~;~~i~ \~~\~li~.r~F~~~J:~B~~7t~tc~!i;[~8s~n9;lile~~2;11~gl~~~~~ti!·; study, 21 Vnml. L. Rev 411 (lOllS), 
12 ApwU,lle R~dcVU' OJ '~g~ U ~. 200 (1,931). ' . 13 IllorkburgN Y. ,S., • I " NltNICO 
:: ~~3,~~~i W~fc~20! Crhlllnol pl'occdur~ 32(c). "The prolbntl°i~~~~~~g~O~~l~ilf.°~I~~N~i gl~~~~~J~~l unless 

In vislllllltion \In,\ mlorl to ~Il~ c.Ot~~~(~~;~rrl;~r ~~~Y)~iIP~8 to the courl or Its contents dIsclosed to nny~no 
the comt otherwise dlr1ccts' l nl~~Jlgul\\" or bns been found guilty." 
unlcss the de[cndnnl Ins II C u,· J 

r 

I 
~ 
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H.C'cognizing the increased potential, for misinformation created by lowering 
standards of admissibility, the rule has developed that factual error contained .in 
the presentence report may hQ grotlnds for resentencing. This exception is required 
by·due proces~, al;\{l thus not!t1lu'Itamoullt to "judiciallegislntion." Howeve.\', there 
I\re Reverl\l, rcasons;why: .ti,lf;\ ,factual crro~' e,:}ception is uf little u~e in efforts to 
reduce disparity. ., 

First, the'test ,does not strike at the heart of thc disparity problem. The primary 
evil reflected in dispar!~te. !,onten.ces is unfair application of essentially accurate 
fncts whiCh re~ults in. fl..sllnten.ce which is unsuited to the crime or the cl'imhlal. 
Thus, the narro\v, scope of thif; exception m.isses the eHSenCQ of the disparity i8stl(, 
because it {lenls only with the ancillary problems of clerical crror and deliberately 
fnlsified Atatement:;. ,,' , 

Second, the factual error. (\"xception is inadequIlte to remedy even the limited 
crr()r~,towhich it ch1.ims.tp ad press it~elf. A rec,ent Sllprcme Court decision holds 
that the: accused must first prove that the repo.\'t contained ((misinformation of :1. 
constitutional magnitude" and mllst further demonstratc actuall'eliance by the 
sentencing judge on the. er)'onoOllS in(ormation. 16 • The defendant's burden is 
npPlIrently one of proof rather than mere production. 

But the greatest single hindrance to the defcndanes effective use of the factuul 
01'1'01' exception is that he may never lenrn of the error. Federal Eule 32 docs not 
specify whether disclmmre of thc presentence report t,o the defendant is required. 
The Supreme Court hnsme.ver decided the issue, 1U1d both state !lnd federal courts 
arc in ,hopeless confusion.17 , ' . 

'rhree recent decisions, two federal und one state, have. adopted rules reqUiring 
disclosure to varying degrees. 'rhe Oregon State Suprenle Oourt recently rlJled 
that all information contained in the presentence repor~Which is pUblic record must 
he revealed to the defendant. IS Thus, 'all information concern.ing vitall>tl),tistie8, 
prior criminal convictions, and any other facts lwitilablc to the public would be 
disclosed. On the other hand, an unsWorn statement, bynn informant or ,n rUlUor 
that (1. defendant convicted of' possession of narcotics had actuully been dealing 
wotIltl not be, revealed. 

Tho Third Oircuit has recently handed down a rule of !jmiteddisclosure, Under 
Federal' Rule of Criminal Procedure 32(c) (2), ~h:e pl'ellCntencc report must contnill 
tV 1{1'ai~shee1;" listing all prior felony convictions. ID The Third Cirouit rule, an­
notInccd in U.S. 11. Jawiec, requires disclosure of nll.32(c)(2) mnterial, ostensibly 
to ~uarUa.gainst clerical' error.2Q 

'1he First Cirouit has tnkell Il..broader view, recognizing that elericnl error is not 
the only evil inhcrent in non-disclosure. Simply stILted, t)le rule is thnt Imy mn­
tC'rial contained within t.hc report which is actually relieclupon by the sentenchlg 
judge must be disclosed, and reliance on any remniningJuformntion must. be 
Spl'cificnJly di:':Q,vmved.21 

'l'he Orcgon undo Third Circuit rules do not address thcmselves, to the primary 
,injustice of non~·disclosuie: that'a defendantmuy ho sentcnced on the bas!:l of an 

intE'ntlonally falsified cxtrn-jt!dicjal statement. The ohance of this kind or mis­
information is incteased when the truditionnl snfegunrds to truth nrc removed. 

Even the cases which requircdisclosure have declined toldo soon the b!lsis of 
Iln~r constitutional mandates, choosing instend to rest their decisions on SOUl1Cj. 
trilll procetlure. This is confusing in lilf,htof, tho' Fifth and Sixth Amendment 
problC'ms,which non-disclOsure mises. 'Ihe right,rl:o. ,confront and cross-ex:nmine 
witnesses is so fund!tmontal thnt it is reqllired bY' the Fourteenth Amendment to 
IIpply, to the States. (Poi1liof,V. Texas, 380 U.S. 400 [1 \)6,i]) , Yet in Buchea, the 
Oregon court found no necessity, once lL. defendant hns diacQvevod whut he bt~­
Hoves to bo lllisinfol'mation, to ulloW the defendant'l)' chance t(l put forth evidencc 
iiI rebuttal. Instead, the court would have the senteilc.ing judge weigh the testi­
tnony of. the undillclosed informant IIgainst tho word of n Inan,reoently conyjctod 
ill his cotIrtroOm. ' , -; , 

\I U,S. v, Tucker, 4()'1 U.S. 413( 4,17 (l072). ' 
11 See Bnker v. U.S., 3$8.1~. 2d \J31, (4th Clr. 1068), r~strlctll1g thef\ldgo'l\ brondSonl~l1r1ngdlscr~tlon re­

gQrdlng re .... elatlon of tho btcsantNwo report. Bitt 8Ct Stl\t~v. Illnckwoll, 430 F.2d 721 (5th ell'. 1970), w·t. 
dOli .. 40(\,U.,S. Q(}!: 01 S.Ot. 366 (l071), !lffirming brond discratltlnnrl' \lowers In thIs regl\rd. Severnl state 
~ourts hnve grUi\ted access to such reporl:s, e.g., Stnlo v. Hnrmon, 147 Colin. 125; 159 A.2d 594 (1000); St!lte v. 
l'ope, 257 N .C, 326,126 S.E.2d 126 (1962); Jones v. Stllte,447 P.2d 8.'j (Okln. Cr. 1070). Bill Btt' State v. Celuya, 
167 "'rlt: 175,484 'P,2u'7 (1071), holdin!l thnt the dofen(\nnt hIlS no right lo view tho r,ellol't!lt nil, 

18 Bttcllea v. Sullivan 0197 P.2d 1169 (1072). ,." ," . 
Ii Federal Rule or Criminal Proccdur~ 32(c)(2), "The rcport o(thellrrsenlcnee investigatlQn shnl1 contnin 

Rny prior crIminal record oC lhe d~rcndnnt nlld such IIIC01'matlon !lboul his charnctcr1stl~s, hIs Ilnnn~lnl cO\\­
dlllolL I)nd thn clrcumstnn~cs atTccting his behl\vlor ns m~y M helprnlln im!loslng s~lll~nce or.!rt'grnnllnl( 
IltObullol},or1n tho '~orrccUunnl trcntmont 01 the c\CrCllc\nlit, ulld stich oLh~r Inforlnntltlll as may be required 
by lhe'Milr~" .' . . 

20. O;S: 1, J~lifeC,'4tl3 F.2d i26 (3.9, VII'. 1972). . . 
21 U.fir. v;,pfchHI, - F.2c\":'" (1st Ch'.1072). , ' 



I 
I 

I 
I 
I 

I 
I 
i 

I 
I 

I 
I 

... 

8086 

BA.LA.N erN G TEST 

Once it has been decided that disclosure is not; cohstitutionuUy required, u 
balancing test comes into play. On the side of disclosure is the grave chnnce of 
misinformation against Whioh t'.e defendant is otherwise unproteoted. Against 
disclosure is the ,need to consider aU relevant factors in sentencing, that some of 
those fuotorsarc regularly broilght to light through unsworn inforlmtnts, and tlmt 
Buch sources of information would quickly disappClU' were disclosure permitted. 

It is difficult to understate the importance of tho lU!ltual e1'ror exception. Were 
it not so riddled 'vith pro"prosecutioil chul'fictel'lstics, it coUld serve u Vitlll, if 
limited, function. Except for the 'J!'irst and Thil'd Cirouits where the courts have 
judicially legislated to the contrary, disclosure is a matter of discretidn.22 In over 
50 percent of the cases, that discretion ifl exerei~ed agairtst disclosure,20 Thus, 
the exception is ilOt available to half of all federal defendants. The remaining 
half may avail themselves of it only after having met the oppreSsive standards 
of Tucker, supra. 

],XCEPlrIONAI~ CIRCUMSTANCES 

The second instnnce wherein.nn appellnte court mny review sentence is when 
"exceptional circumstances" warnint such an inquiry. This rule ,Wo.s weH act out 
by the I"ourth Circuit: h, 

Nevertheless, our court has through the 'yeitrll unwnveril1gly followed the 
well-established principle thnt we hnve no power, in the absence ofexoeptional 
Circumstances, to review a sentence which is within the limits allowed by statute.ll 

The above pMsage W!\S prefnced by considerable lamentntion over the ditnculti()s 
which the non-reviewability rule creates. 

To understand the meaning or the exception, it illneccssnry to review tho casQS 
to which it has been applied. Few cases exist UPOll which to base such an inquiry. 
An often-cited C!l$C in the ureais U.S. II. Wiley in which the appellate cout·t re­
luctantly flxeroiscd ihisupervisory p"wers to reduce' a harllh seutence.25 Sr.verlll 
defendants had been apprehended for receiving stolen goods, al1,d aU but Wiley, 
pleaded guilty. One of the defendants WitS the acknowledged \Iring leader') alld 
had prior felony convictions.' Wiley.had no previous convictiorts. WHey recelv~d 
n three-'y~nr sentence; the ring leader a two-yeaI' sentence, and the others pne­
year sentcncos. On> WHey's first appeal the court l'emanded with t.he gentle l'ug­
gestion that l'esentencing was appropriate. Wiley perfl)cted his sellond appeal 
after the sume sentence had been imposed. The appellate court responded ott this 
occasion less congenhtlly: :md remanded with specific instructions to sl\Ortell 
sentenco. .",' 

The Sixth CircuIt hns at least o;nce ordered a shorter sentence due to nbuso of 
discretion by the sentencing judge. In U.S. v. Danials, the trial C;pul't sentonced 
the defendant to, the U)!l,ximum five-yenr t,erm for drnit e\Tat\ion.26 Though the 
record clearly established thnil the defendant's motivations were genuiMly 
grounded on rl')ligious baliefs, the!sentencing judge commented aomewhat, flip­
j)unt1y on the record thnt he ,nlways imposed on: snch offenders the mmdmum 
sentence allowed by law. The uppellnte' court had mtle difficulty in finding this 
prtJ.ctice arbitrlil'Y 'andhenco l\U abuse Of discretion. , 1 

DUe procesS was found 'lacking:\n 1\ Colorl1do procedure.in ,,,hiQh, Upon finding \' 
thltt the defendnnt WM ll! dangerous sex offender, he could be sentenced for u. t!:'l'nl 
or one day or life,27 1'he court found the procedure offonsiye,to due pr()C~ss l 
innsmuoh as tMdefetidant hnul10t been present to defend when the "dau!;cro\ls f 
sex offender" determination had been made. I 

In Sanloballo v~ New York tho high coUrt remnnded beoause the prosecution hud t 
elicited 0. guilty plea In exchange for a promise not to mnke 1\ sentencing recom­
mendation, and later- hud broken its promise.2s In Scott v. U.S. thll,roviewiJlg court 
reversed after the judge had induced a gulity plea by promising aUghtcr ~entence.2i 

22 Federal RUle ot Criminal l'rocedutQ32(e)(2}. " •• , the COU1"t mill' beforo hllPoslng sentence dlscloso 
to the defendant o~ his coul\scll\ll orpBt't of nle mntol'in\ contnhlNl in tho report of tho pr()sentonce Itwcstl· 
!;lotion and afford an opportunity to the defendant PI' hIs counsol to commcl1~ tM~eOn," , 

~3 R. Nchrlck, The U3~ ~nd Dl8clo81tr~ of Pmentenct Reports illihe United Statcs, 17, ]\R.,D. 225 (191),1). 
21 rJ.S. v Pruitt,341 li"2d 70() (4t Ohlr. 1063). ' . " 
21 U.S. v. lYfleV

I
278 F.2d500 (7th Clr. 1969); Ste alao U.S. V. Wilev, 26iJ1t, 2d 453 (7th Clr.1959); In which 

Wiley port~ctcd h S first IlPpcal which brought II romand. 
20 U.S. v. Dania~8, 44~ F.26 067 (6th Clr.1971). . 
f1 Specht V. Pat/mono 386 U.S. 605,78 a,Ct, 1209 (1967). " , 
II SimtobellCl'v. New York. 02 S. Ct. 405 (1971).. ,: > • , , 

II Scolt V. rJ.S., 410 F. 2d ~ (D.O. Ct, ApI>. 1969), Tll~ Sept! doctrine was substl\ntlnl\y o:tpnnded by il 
recent holding thnt tho promlso mny bo Impliolt as woU as o~pliclt. Tho court reasoned thnt tno attompt bY 
tho trlall\ldg~, prior tl) sentencing tv 00.1: the d~rondant to \'evoolthis drug ~npplIer WlIS sumcloil.\; ovlu~nc6 
to Infer thnt sentcnce length WIIS atIcclcu by the ~~fcndattt's refUSal to dlVul~o his source. \'~m(ql1l~ '1'. rl.S.­
F.2d-(D.O. Ct. App. 7-26-72). 

f 
J 
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JUDICIAL INADYERTEr\CE 

II' Fl~~Uy, the Fourth Circuit 11US rece t1 r 
JudlClI.lli;nadvertenee doctrine 'I'TI n J annol,Inced what might be labeled th 

~V~renelng, )udge to discreetly' cor~~c~P£~r:;'~~;'llrr .0fdthiS doctrine is to allow th~ 
~ !$On are Important for they reqUire .the rec' 'd 0 JU gn:ent.Thll facts of U.S. V. df ;nadvcrtc?-ce o;nthe judge's part so Th °t . to contUlJ,l some faint sugrrestion 

eendaI),t,wIth no prior felony convIct. e eAd ll1volved 11 twenty-thrce-y~ar_old 
thE) CP1,1l'lj me~tioned the option of sento~~i~ all a thcft of less than $+00. At trillJ 
y~ut~.nuthol'lty provisions. However lat ?:e defe?dant under the appropl'in.to 
PlOvlslons and sentenced the Qefenda~t t e~hr e COUI t Il1ad!3 no mention of slleh 
~r:: t~i~ff?ldtol s~nte that sentencing ise~sentf:lye~~h"yvhitlle the appellate Court 

JU ge, It reasoned that> in' d, ,t . . I In le sound discreti(mof 
(rom exercising that discretion Th'l \ er e?ce lmg~t lJilve prevented the judge 
sevTehrely ~illl:ited to its facts and depl'iv;d~f IS af itntel'esting one; but it may be 

e slgmfieance of the exc t' . any u ure value as It precedent 
eVAlunt.e bQeause of the VAriety ;1£ ~~~~ ;::;~~mstan~es . e:o:ception is diffie~llt to 
by Q, QlflCOVel'y of unfnirness but thO . 11 ~ull wlthl11 It. They are all mllrl'cd 
nppc!ll. Three principles of nrguable I~/:oe:r t~ a g~lid:ing principle for fi.Itl~re 
VJeWI~g court:muy intervene when: (1) there ~~ I va ~e ~eem to emerge. A l'<l~ 
g;e&~ l,ft a l'elat~d bArgaining process (2) the re'cS bJenllgm4co.I,lt,ittdicalinvOlvc_ 

ObViO~slex~~I>sebof sound d:iscretio~ was preve~tet{b ec~s chU9'lcI!11 arb'itrnrines~, 
. y e u ove exception is ra I > d S' Y)U cIa madvertenco 

cxcept19n nre t\1!J only a.ppellate 1'0 d r~ y !lse. m~e this and. the fhctunl N:;'or 
$Qptenc\ng reform must look elslYh ceree If lIeS ?~yoflvedll1 seu>tencin/i.', propoll!:'ril'l of , or le~le , ' 

, 'I 

;o~SG~E'l'ION, , 

rr\ The fedel'aleentencing procedure is . 
,lhesen~encing judge is well aW!lre til~ c~n:Plex network of diseretionary dccisionll. 
~f iny l}1gher authority. The breadth of hi ISa'US a fenerl'll rule, b~yond the scmtiny 
seF.enm~g alternntives which nre open t shi!scre IOnnry POWer IS reflected in the 
. 'll'st, m the Case of violations "u • hom. 
J!ldge mayjmpose 11 fine or he m 1', ~IS ltble by fi~e, imj)riSOllment, 01' both the 
tlon

t
·
h
s1 After sel~cting thi~ option t!l.g~ ;~ggee c~oosi~ l.mp]ose uJ) to five years Pl~obu­

on nt probatIon. Second. a ~laxim n ny en p nce vIrtually any condition 
sentence a defendant becQhtes ei{ 'blum se~tence may be given. Under such n. 
sente?-ce.S2 Third, a split-sentence ~a e for l~role nfter serving one-third of hi~ 
~totI: \n~urceratlol1 and probation pel'ild~~r;~~' .w~qreby the jlldgc may specify 
. rda)g ~probntion mAJ' be imposed up t ~~ng e count eonviction.33 FOllrth 
1U etemnnute I>entence uri\, be ch 0 It .max!mum !Jf. five years.S! Fifth, th~ 
~~~esb than ~ne-third of th;senten~eo~5eFi:~i~h t~~!:'~ ~llmmum l)urole eligibility i hO servation procedure. Under this . !' JIl ge mny Pl'cRcribe a study­
() t e !esults of a behaVioral study of the ~r1VIdon ~6 sellten~e. is imposed subjeet 

l\lmynad of alternatives appear when th e err, !lnt. In addItIOn to these options 
c ass.ST, . . e 0 ense or offender is of a particulaf. 
A shorter Slllltence may be a reward f, . d" . . 

Coupling policies fnvorin • ., or e.:pe ttzng the adnnntstrat1'on of justice 
powe,s herein d~cribetl in~it~~l~~uahzed s'1ntclices with the vlis~ discretionfLl'Y 
nte Ise!llplU selt~imposed, at least on~v;;:~ereiu.t~ Alht,hough limitations on . power 
reso vmg sentence disparity lies in· . r~ J.u ge as suggested that the key to 
POwers of the.lowcr COU1.t judge.ss n. restl'lCtlon ofllthe ,discretionary sentencing 

:: fa'su' vs'owla'" onj,41iO F. 2d 495 (·lth Clr.I071) 
1/ "" 651, . • 
Il IS ,U.S.O.4202.. ' " 
J8 U.S.C. 3651. SpecilIcally, t\ spl!t.scnt~ .' > • . ' 

~1~11~~U.n~:gg~~~c;.l~ 'Illore than Six months, ~g~. g~e~. ~\~S !~~~~~~~tt ~~g~~~, canvl1tt~IU of n crime whos!) 
. IIId. The stntistiq(lll\ill\l '515 > n n or 0 III sontence servod 

~r~~~~~r~~ igil ~~~!~Itlni olI~~\~~ni~ ~~\~uJ~ do~c¥:1Z.~~~!~~~(\c~~S~~ro~~b~!~1\ {In tlt!SID!lnnt'f sees 
I 18 U.S.C. 4208(8)(1). .~ , ,,!l n au wns cnlployod 
1118 tT.S.O.4208(b). Aftcrtltcrcsult !th t L 

:gl~~~h~~r~lr~~~e~~~~~~~ ~~~~g~:18t~~~iWrii~l~efe~ig~c~()j~l~j~~~~~b~~~g~~;~~~,lnth (lnd t'~Il1tth 
~;td~1dN:rlB&B?t~t~gl~~~I:t?t~o;!~s uU sS(f~~~'ooVr'hnlTlA' 19t1l?o~l~~~l\~;~ t:~o~~-:e~u5OJ~;:5t'lfJ; 05.~n~rr ° son,onced tlil.dcr tho COll1pr h '1" -.u, e II-IS U.S 0 3401 3426 A ~ . II ~'~CQ l\ 

~~!~~~se~g~~1~~~~gn~frft;rl~~~f ::tPr~:'-~P:tc~~ c~=~l~C~~~?JOn ~~~!Jl~blb13§4g~n)lafSZ 
Ii E. Devitt. [[oro We b, E1'. ' .. ro ~ry ellu l))lcit 

F.n.D. 249, 256 (1906). an ~ecl(velu Mmlml:e UlI1U~tlfied D/sparllV III Federal Criminal Sentences, 41 
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EXTER.N'AL FACTORS 

, HiJnian factors which influence ~entence length may range 'from geographic 
background (fis the statistical anrdysis' of inter circuit disparity suggests) to 
politieal or religious differences.3D Howeyer, perhaps the most signifioant deter­
mining factor ios the plea entered'by the ' deUmdant., From 0. practical standpoint, 
~t is easy to sec that 0. plea of "not guilty" bY: every defendant would bring,the 
federal coutts to 0. grinding hnlt. The plea-barg:lilling system is not only highly 
compntible with but nearly essential to, ,the administrntion of justice. H0wcver 
it itl only naturni for a judge to be more inclined to 'turn his discretionary powers 
to ,the advnntage of the accused when the lntter lins in some way reciprooated.lQ 
this practice, ,of course, amounts to' exacting a price for the exercise of n· con­
stitutionulright. The right to 0. jury trial and the presUlilption of innocende would 
demand, were pIon 0. legitimnte factor, ,0. defendant willing to accept a longer 
sentence if he loses. ' 
. ,In a 1956 survey of sentencing judges conducted by questionnaire, of those 
:{!.Idges ,who chose to 'respond, cleven indicated that [",defendant would receive [\ 
l~lllger sentence when the sentencing judgc WitS conviticeq,' thnt the trial was 
frivolous. Four 'oi the responding judges indicnted that longer sentences were the 
'result of the fact,that at trial theprosecutot 'wasnble to emphasize particularly 
gruesome facts. li~out the chnrged crime, Thirty"nine of the responding judges 
sjmply stnted thn,t the shorter sentence. was an award for niding iIl' the administra-
tion of criminnl justice.41 ~ , . " 

. Another theory is thnt many judges fecl'thatwhen' 11; guilty'defendant takes the 
stand he is committing perjury; therefore, ariy:additional'sentence':is b'ecMse of an 
additional oifenfle. The problem with this view is tha:t perjury is not punishable 
through contempt proceedings unless it obstructs justice.42 Where such is not the 

8089 
Critics ,of appellate review of sentence ar 

~~l~h~~ n~d clog ~!eady overburdened courts~~h~~~t i~ ,;ould encourage senseless 

~i~~:~~~h~~) ~!!~iE ~t~~J~~s:!~~ei'~K~i:~!~~:;~~ 
stIt.lltes a review on the meritR G'rth,or c s ortqned or longthened since it IS 

,I e acCompanymg circumstances.45 con-

.lNCILLARY PROBLEMS 

Public confidence in,tho adm··.. : 
smooth functioning of a dem~cra~ll1strntl~n "of crtminal jUsticcis crucial t 
Y('%~!a~t~ edu~nted to the hO~~l~~~b~ftu~~~~e~~~i:oUld reac1~ a,crisis S~!\~~~ 
l)re~'ent s~eh ~~bli~~o~~gf;&nh~n which deals fairly wifh~~nt~~~~r\~n~~ht~~~l~ 

.Much hns been written recentl b 
m.lser!1bly ill. their elf.orts to rehlt&ilitn~~lt 1hel fact that our prisons aro failing 
experICn?o With the lliw has reSUlted in i .. Song ns n. defendant's only direct 
~g~4n~Jt~l~tlY sentenced, attempts to u~eh~bWft~t~r ~~n,;~?se a1roundhim h~vc 

F' 11 . . I on y be met With 
~na :(, the Ideo. ofdispnrity . , , . .. . ., ' ' 

recefilvde sentences· which are tool~ernel.venertl5earlls'dUSlhl~nhY Ignored. Many defend'into can en,ce Alth h" w lC help 'to· d .. '" 
sentence IOn th ~~~ It IS, not sugg,e~tetl that the government ~n ermme public 
J~d~i'ticuln~!d ~ircUl~~~~~~~~f,~rIf~~~\n~: ~e~~~cing lutgC to nt~a~~lhi:~.:Ji~i~!~; 
. ",e. ' ,erren 0 the '180ft sentencing" 

CUB.e, serious due.process problems ari~e." . " , " 
. ,;[,he evil of. the 'broad discretionnry PC;>WCIl which sentencing; jl\d~¢g POSSC8S is SENTENCING: A JUDGN'S' INIIERE' , R' 

tj:lUt it permits t.hese l~inds of due proc!'!Ss iI;1fringements to,go uncp.'cPkcd':;ind, for I.e NT . ESPQNSIBI,LITY 
the most part, unnoticed. Discretion of this sOrt allows for li,mitles;rexpansion oc. (Jo&epl~ S. M~ttina) 
the aggravating and mitigating circulDstnnces rationale to lhc1t,de ~,th,e personal [F 
b,i\1$ of the sentencing,J·udge. , . , . ' , ,. ' '..' rom: Judicature, OctOber 10.73 Vol "7 N 

_he ' , , 1 . It h tl' ., . ,1), O. 3] .' Any solution to t,he problem .of riliiparity' must be threefold; It S lOuld move '!v as recell y become fashiOn bl 't t . . . 
toward elimination of disparate senterices; it should provide a remedy when limy of these attMks have co~e ir 0 ~ tfrC~ t~o.abiIitY' of. judges to sentence 
disparity neverthe\ess OCCUTSi and.it should troat tho ancillary prol:Hems of sen- Sttlnld'-':H.FuItHJf the' Court-oCA °lithe Judl(Jlnry<l;hemselves; Cllief Jud . 
teneing dispnrity. " .,' qU,9feo~~~:i,.Me etd~' Yo~k '{''itne.nts ~~~~m~~~~~~ti~: f:llNe1V~ork Was recentf~ 

• ])LIMINA,TINq DISPARITY 't· d" z Ispanty m sentenclllg 't I . owmg. ' 
1. IS e~I~n;blc to cOlllmitto a Cor t· , I lrnay• ut.l!untcly be demonstrated that 

Since the source of disparity is anunchecked:influx of externnl'iactors permitted ~i~f~dn.~lnbdI1lttyandt duty Of determi~~~gl?th~ k~~~moreltnYt torbsome other agency the 
by an overbroad grnnt of jJldicialdiscre.tion, Ithy proposed splUtion'should seek b' I" 0 ves such agency.with th ' toe, accorded, those Con 
to'limit that discretion. ' .. " . e p nced.on probation, be confined d power~!,o.dcterrnine whether the offcnde~ 
, The key to liIni'tint;; nbuse,of judicial 'discretion, is not to be' found in reducing l!iterestjto rel.~asehiin ... " un Or COn ItlOns deemedlto bo in the public 
:the s,entencing judge s options, but rnther' i~ providing definitive guidelines to In.a snrdOlllC University of Oin '. ' 
specify what circumstances are aggrava:ting and which'mitigating. To leave thes'e ne~~ III StJn~enqingiWFederal JUd(T~IM,atl .LaEw ~cview ar~iele entitled "Lawless-
terms undefined is to invite their interpretntion according to personal bias. Should . ,enterJcmg IS todily a wasteland i t~rvl!l.'. :t"rankel said, • 
this approach be adopted, 0. sentencing judge would be. required to, ground his given, to officinls whose entitlem ~ e It,w ... The:c is,an excess of discretio 
decision on somcthing,less amorphous than ,his, limitless nnd unreviewable ,dis- ~ prOl\rSShlotlal cj'edbntials'nor perfor~~nc~o" such power IS established by neithe~ 
cretion,43 l<urthermore,. the sentell(,lingjudgcwould be. fqrccd to ,iric0rporato ds n " ue. of What these men say is t R: '. . 
),a(t,Qf the record those aggravating and.niitig,ating Qircui.nstnncetl uponwhfch he rl¥~c'd/,an(Hhat ,their self-fiagell'ati~~ei d owever, I beli,evethr:t t~cy have over-
r(lF~d in.renderi?g 0. particulg-r se,llten.ce; :Withou~~\l1:h. a prmli~ib~,:nq!,sonal ;bias a Jttdge 'hns been entrust d b s emeanmg to the entIre Judiciary 

mlfr~td~~l\h~e~b~~e pro;)osal it is essential that' hpI~6iiatu 'raview 'b(sert~encebc 'd~l:i~~1' ;tt~~~~~I, 'ti';~t~~~\e V;£p;:;~~~tt'~fI;~tlt~;.h~6w:~~~!t~~dth~~~~£~~1nbi~ 
instituted. If 0. sentencing judge is requirod to avail himself. of:a Ii):lfju.iti~e,listof eSCIved rnferlOr po 't' "n . unc Ion Is'to relegat h' t 
aggmvnting nnd mitignting circumstances which are a legitimnte.ptirt (jf the of govern~ent. Sl lOn, not only in, our system of ju;;tice but i~l O~~l Phh~~;111-
sontencing'process".!1:nq,f';lrtA!'!r,tO .. :>pecify: whi.ch ones he ha,,! rll!ied:l~p~n;:i.t:na~u- r T4.c 1enlgma of. sentencing is onl t y 
mlly follows that',n'llsapplicaticffi shouldbe.rev1eW(Lble, .j\,rcvleWII,1/5 court'!> u).qUIryron~lllg, our sOCIe.ty. The 'u'di . y par ofYlC whole sl?ectrum of social ill' _ 
,~yo~~d lwt, be, entir~~y; subj~ptive.i, time. wO,u\d produce.a cer:ta~n a;mount o~ Db- defiCIl:mcICs of olir crlm" 1 ~. tpIary must. accept Pal'tIaI respOnsil ·l·t,; f S COIn 
Jectwc cllse law; However" ~he qevelournCIit Of \lase law would: n:q:t: qe m~p.!1t 'to, ~~~sec 0vhe~ proiesSfpnai~,atfi~~~1~~~ff~1~'~~:W,~hu' i~. l'c~~)ons~b!lity al~6\~~l6~~st;~ 
rob sentencing of its flexibility or Individunlity, but rnther tc)'e);wvre',semiibiHty, '~ . ,\', IgrnPTlS (;1 proplttion and parole del' t '~t' tIl prisons, i:l1t. bn, parole' boards 
~ndllomcn,otionoffairness. . .. ' , ',I" '", ,i, :';' ' .. ' ~ Bi::ftlf,I~ts'tth.Q par9le,nnd pro.bntiori~'fficr;;I~~n !nd thepsYC~iatrlstsi'PSYCli6logists' 

,,"I , • ",'. ',', '..',,'." , ,'" ' • e sen encmg Judge bn ttirllod "'t d"'" e SOCIal wor)cers T6sug t 
"':WnmOliJ)l.andScnttnclnu,2U.POlll'921UOO2),' , .';"" "" '" ,!' .', JstoreIllacechaO$with£ th'" d°J,1 an ~epl!\Cedblthc"eotIle:'" f· ges 
°'10 T1Ilsls'not to '8UggOSttlillt I\nyjf1flgetWorild dMlro 811ch n /lIen from. one not'guilty: '~' .';' './ ,,-.., j ,:, '~',':,,' f,'" ,", 1 • " ', .. ,', Y,' r, ,d:.I\)1. ~e,~ll~,p,s ,v:orse child, 1;. <:r . r P:? cssionnls 
" i 1\ 1'He In/llten'ct o!theDe!endimt' 8 Plto'm Judicial DetermlnatlOm! Btn.tence,'OO YALE,u .. J .2otf1956). " Ie, 
:.' lllS'U;S.C. 401. " , " ! ,,'c' t " • " "" ,1 ,.'" rlmll1nl.,A,vPcnl Act of 1068' 8 irl p.' Sf " !' ' " '. " • 
'''II'Spilln' hns hdoptcdthls npproacli'. ,:!' , "" "" '. ' ". ' "'j ,: rrlv'o1~~s'Is trot tosug'l,l.cst that aiongli~ :en~~~rie %~U~S of Englanil 6Q5. ,', . ' , 

) .... '.1 . ~ , 

,\',. < ,': ~ 

I 
JiWfi~\gitgrS~kl~~~li~~~N~~lgg~e~}t~wg~l:uChah:/g~nl;l!lm~1:,~~~~I~~tl~l~~;;~I~S o~ :r!lat;af~edrsto be n 
RI 5 point Is forcefully made' b ' j" " ,< Urll.., etcrtent to 
Il~hnrt and Winston, Ino., New ~o~~, ([/{o~tc. n. Grlswrild, in hls'llook, AN EYE 'FOR A~i:EYE;'rrolt, 

--------------------------~~-------,----
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the Board of Parole must I made for any in ut' th laye authority to release in it~ d', . mistake. p 1lI e parole decision by a sentencillO' ~~det!On. ~a provision is To maintain that" the judiciary lack professiono.l credentials is to ignore the 
essentinl qualities of a judge, the most professional of professionals in the criminal 
justice system and, most important, the one official who must account to society 
for his actions. To do aWU:Y with judicial sentencing.is'to improperly delegatc l\ 
responsibility that is rightfully andlnher(l!ltlya part of the judiciary! 

Optional section eight t " b J gO-WhICh, I feel is n 
general sp' 't f h appears 0 be a compr . • tCllces sho;;!ct ~ot tb: Act. Despite the adoption O~l~~ese~~on, con,fii~ting with the 
c(tte.gory of "tLtroci~~te~ ?ut ~~ the basis. of acts comn~tt:dailrmcIf.le that sen­
forClble rape, robbery whl~~es 'd These Include second ddgre~ sec !Od

ll 

sets up a 
vessel building th rme ,mayhem and bOl b' f mur er, arson sente~oing jUdg~r t~ c~r str1ctul'ci; and com:nission ~f ~~g ~f fh airplauc, yehicle~ 
offender section to a m~~lI a efcndant not committed undcs,e Thlt~l'lZCS the 
five years nllowed u~der~~~i~ t~rm f of ften :years rather than utIle ~ ~\1gerou~ 

MODEL SENTENCING ACT 

This is not to i5uggest tho.t the trial judge is infallible. To many, the sentencing 
ritual, with its awesome implications and potential consequences in terms of 
human lives is '" draining and traumatio el>perienee. There are many obstacles to 
judicial impartiality, the most complex of which. is the vm,'iety of penal sanctions 
in the variouS states. In 1963, the Advisory Council of Judges of the Nationnl 
Council on Crime and Delinquency developed the Model Sentenci~g Act, an 
attempt, as stated by its chairman, Ju,dge Alfred P. Murrah, "to move the pennI 
law onto n new and higher level." 
Sentencing. is always based ow the dangerousness of the indiviclttal rather than the 

offense ~ommitted Although to my knowledge the Model Sentencing Act has not been adop·cd in 
any state us yet, sqme jurisuictions have borrowed from it in revising their penal 
laws, and it hM m~ch to offer the sentencing judge who is in search of unbinsed 

guidn.nce. . . The Act first states tha'u persons convicted of crime shall be dealt with in ac-
cordance with their inp,ividllal characteristics, circumstances, and potential as 
revealed by case studies. It stresses that public safety is important to the sentence, 
that dangerous offenders shall be incarcerated IlS long as they constitute a threat 
to society, Ilnd that others shall be placed on probation or eommittcd for limited 
periods. The Act deplores minimum sentences as unproductive to proper rehabili-

Sections 2 through 4 deal with the necessity of thorough presentence investi­
gations. HoweverJ. here the Act falls sh01't of the progress made by New York 
in the enllCtment of § 400.10 of its Code of Criminal Procedure which covers 
every, possible reason that a judge might advance to avoid holding 11 presentence ~ 
hearing. The New York statute Authorizes formal 01' infortnal hearings with or f, 
withOut transcript, in court or.in chambers with or without the defendant being $; 
present and encourages the defendant to submit a presentence memorandum, F 

tu.tion. l'RmSENTENCE INVESTIGATION 

The Model Sent(l!lcing .Act generally allows the judge to make presentence re- ~, 
ports available to the defendant charged with a llondangerous offense, at his dis- ~ 
cretion. It also comes close to prescribing thut presentence reports be made avnil- p., 
able to those sentenced as dangerous offenders, also entitling the defendo.ut to ~ 
crocs-examinethose who rendered reports to the courts, Unlike the New York 1.

1

' ..... 

statutes, it does not put an affirmative burden on the defendant's counsel. to both ' 
cross-examine negn.tive reports and contribute a separate presentencing memo- , 

randum. 

lillIe or elomes generally. lax/mum of 

XHE JUDG1!;'S OPTIONS 

S,ection nine allows the selltencin 'ud ~. . ~~JI~~;:nae:J i~~pTe~~!~~llowing a ;~rd~~ t~: ~~~C~~f :~~~~inr a formal entering 
, (1) Suspension of sen~~g one.~t the f?llowing options! 0 a non-dangerous 

(~) Probation. nce WI 1 or WIthout probation. . 
(,,) ImpOSition of a fine with or ·th ,4) Commitment to the Depart;l tOft probation or commitment 

rears or to It local correctional <f .?ll 0 Corrcction for a maximum' t 

t

' The .framers maintain that th tLfiCllIty for ~ne. year or a lesse~ 'term crm of five 
o aVOId the e" • e we-year lImIt on 0 d' 'r • 

:t~~'k.~~~fn~~~rj~.:'::~~'iy~;,~~dEi~!i~~~:a~ti~~~J1 
, e maxllnum five-year term is al .. ' j 

~f,~Y:~~~i?.F.'~~{o':; '::~r:!~~!f.JP.~1~::t~~;t~1'~~I~d 
~:og~~i~~s~~~~'r;:e~n~h~ use .o~di~~;;i~~~~~~t~s o~~~:~a~e~a~i~~t~o:fl;ded~fi~~d 
offenders encoura e 'f al veIY efintIOns of the dan e e Wl e use of 

,r th~';:~~;;e':J~:;;X;t'~;~h;.,~,;;:,~&:::,~~;nH':";:" o';,~do:~;:tt::ro",;;; 
~i~~~o:~~ It realistic~lly. It envisi~:ab~~~ed~~~~~ncing, do aW!l-y with disparity and 
groups of ~~~~!;~~~Is~~edt of therapeutically-o~~t~~ i~~~~r~~!I1 seiurit:y institu-

Sections 10 and 12 n. ers. IOns IOusmg small 
requirement that h pr~vlde tp.at sentences will be im 0 d . sentence imposed e mllke a brIef statement for the rccgI'd~f ~nlb b~ a Judge, with tl. 

Section 22 all . . ' 1e aS1C reasons for the 
This section is oW~ta court to reduce a sentence within 90 d . ~deral courts. If~s ;~~:i~e~~~b similar provisions in a llur:?~ra~~e~r ~s imPdsed, 
yall our courts in the sentenci~~~:~~s~ an excellent tool.that sh~~id ~ u~~ld 

1,'nOFESsIONAL l'ARTNERSlIIP Sections 5 and 6 discuss determination and treatment of offenders. An offcnder : 
is classified as dangerous if he has committed a crime that inflicted or attempted r 
to inflict serious bodily harm, or shows It propen:;;ity to commit crime; if he hus i~ 
committed a crime which, intentionally or otherwise, seriously endangered the t;:·,', But judges need n lif' " "r,ty o! onoth", "hno hod. P,.v,ou, ""mioo.\ oonviotioo, ond ,h,," fr "y w"k or d,t" '?', then ~ '!'od.I not 0 d",deo'd to .·d . prop~nsity to commit crime, or if he has participated in organized crime or ruck- 1 •.. !tiCCOlmnendations frg:!lpI~gg~~~sIV;ldldual sfe!ltence~. They n;ed sep~l~?fic IncotnhsetdaYt-~o. 
'''"mg. i o'-id." u'iti,' ." re onn h' '''''''noin .' m, ,yo 
, DANOEllOUS DEFENDAN'l'S public, put also Wi~~~gg~~ inll y,nderstanding of the prgbt:! pI'Istoner reh~bilita-torship of p ell e ow professionals of th d' . ,.,no only WIth tIll;) 

A ",nvi,t,d d""ndant ""p"Iyid,ntiS,d " "don",,"uS" m'Y bO ",nt,n'" ,... ""'''''' 0 " ""plm", in • tru, P"~ 
to UP to 30 y,,,, to p"tnot th' pubU, ".lu" hlm ond to """d ampI, oPP'" . • ,ndiri',. mu,r !,,,,r l/,,', .. ' · . tunlty. ro< ,.h,hilitoti'" The ,tatutory. m"dmum i, not m.,ldat"y, ,0< "" • "P'''''''' in l/," lim, 'J ,ri,/,ondU"""! re/"r"" r, ,","g. in publ' I I' 
I,ft. to th' fiool nnd 'b,oInt. &;".tion or tbe "nton,rn, judge. It "qui"" b,", • Jud"", "'ould I"d tl " ' " " ° """ , p,,,ente

n
,, inv,,"g.tIo. ,nd.' "r,rrol te • di"""OS"' ,,,,,,, ,,, • <ep"t tb"" ~h ... inpu" or ror !' "&h' '0< "to", "·,in.d prob'tio will h. "vi,w.d at a ',nte • .,; .h"ting. Tb, Jlndin" mad, hy the cou,t in it. 'IUd"i",y m"'t ,~",r.l:'~aI~md~,re essential for fair ~nd ~;officers [lr

d 

clinicians 
d,t,nnination must b. inoo!p",t,d inw lb, ",,,d, ." . .,oeiblly" thi' ti ''' . .'a ,tI.nnI "Iu,t"" te 'on p" eon ~n,ing, ,Th. 

Sentencing is nlways based on the dangerousness of the llldividual rather tI1un I' I, dd not advocat~e of ?rISIS.. ' gage III publIc relatwns, 
th' offen,. commltt,d, with 'bco,",ption or fu,t d,,,,,, ,"",d", whI,h the ,,,m'" i" .. go th,t .noh ,t"U"h~ ~".n"'" ."", .. "tion 0' indiv' . 
ofth' A.at wmlt " .... rolly'deo""d a uniqUely ,mious ,rim' r" .whl'h the ""v~1 .""rin, all no ""'" ol'·JUd", .. ,onr""" dev,'op , "".d i ,duol "~t, .. ",, but I 
p,nolty und" th' Qod' ,hould '" imp""'. s".,n13 """, that no minImum t ~bU, not onf,. t"'on"l.' lbhI

•
m

, Thh in!ornmtio. ""uld ~mb·t,~nol progmrn 
terms ax:

e 

to be prescribed for incarceration before pnrole. For parole to be. effective, t nppearing before com~ ·t e pse of mass media but also be !'°ci·
g 

~dt bef~re the " . ; . um y groups to broadly 'diseu d Y ~n ~Vl ual Judges , . ,;. " " .. ss a11 explmn sentencing. 

f 
k 

I 
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The public is largely ignorant of the laws, philosophy and theories of sentencing 
and it is incumbent upon the judieiary-both appellate l\nd trial judges-t~ 
explain them. .. . 

Ono of the great problems of the judiciary has been its general apathy towards 
cont.inuing judicial education. If judges are to truly attain the profcssional status 
they claim, they must contirtually expand and enlarge upon their education. This 
is pn,rticularly crucial in the specifie area. of senteneing. Sentencing institutes 
ilhould be mandated on a yearly b,asls in every state, and attendance of judges 
should be reqtlired, . ., . 

Regardless of heavy judicial cnlendnrs, they should run for a minimum of one 
week. Programs should include not only thc practical aspects of sentencing, but 
it;; historical evolution and the theory nnd, philosophy behind it. Other relevant 
and eoncerned disciplines should be a IJrominent part of the program. Non­
professional nnd para-professional personnel should be included. The importance 
of public awareness and the judge's role in educatihg the public should be stressed. 

New,theories and experimental ideas such as seI).tencing couIlcils, mixed sonten­
eing tribunals, ap'pellate review of sentences, presentenc.e hearings, the Model 
flC'ntencing Act, eto., shoul4 be thro\\ghly discussed and debated .. .oonoensus 
;;tu.toments could be formalized and forwal'ded,t~ th;e appropriate groups i,n~olvcd, 

COP OU~ 

Thc burden of selitencillgis part of tIle responsibility entrusted to us as judges, 
If we nre gqingt't) continue to merit our tranditional respect, we must not deleglitc 
~ul inherent and iIi.tegtal part ofourresP~ll1sibilitY to another ·grolfP· ~hi~ would 
Justly be labele.cl'a IIcop out'l. However, thIS does not mean that\ve Ignore the deep 
and'legitimate eontrovei'sy'surrO\lnding this sensitive issue. We intist recognillc the 
is<iUC thrpughly, explQI'e it carefully and provide for whatever changes nnd illl-
provem(mts .are, neetlp.dwit'ho:ut unnece,s~nry delay. ,'~' , ' .. " ' 

In the final analySIS, Ilothmg cnn brmg, peace to a Judge' but the triumph of 
principle. Cn,laIllandrei: "Th~ judge is what remains after all of, the exterllul 
virtues, wllich. the crp'\yt!,· adinires have been removed Irom the lawyer." Thus, 
while. the crowd, ril aY itdnUre a man )v!io is flamboyant, wh.o is 'cruel, who is unduly 
lenierit,Qr wh,o is otherwise tl,ttention-getting in his sentencing, it is ilot what the 
crowd ndmires that is iinp6rtant. Since what is important is the accounting the 
judge must ~llake to hi,mselhl.t ni~h.t after the close of busi,~ess, 'I would'reco,n1" 
mend to. all Judges the words qf Micah: " . 

And what daelJ.the Lorcl!req1~ir&'orth.e6 but to do juslly,:ci:ncl.love,merc
1Jt 

and walk hwnblV with thy Goel? .. 

EXCEl~P,TS li;ROM THE MODEr. SENTENCI!'!G ACT. 

11 
I l' dcfcndantj,his criminal record and . II . 
J ~he tin;e the defcnddnt has been r::c~{J t 111~or~ j the circumstances of the offcnHc' r ~Ul,ll~edl!tte family, and the community.eA~rllOni ,ang ,the harm to the victim, hi~ 
lj !l1stltutlOPS, courts, and police agencies sh 11a

f' ,til, rate mental and correctional 
reque~t t~lC defendant's crimil;al rec'rd a url1lS ~ to the p1'9bation officer on 
mvest!g~tlOn shall include a physical 0, d and tother. re!evl\!lt mformation. Tho 
when It IS desirable in the opinion of tl~~ co~r~~ al eXllmlllatlOn of the defendant 

r § 4· Availability of Report to Defendants and Olhers 

I
' ,As t? defendants sentenced under sect' 9 . 

, dl.sCrt~lOn, maIke the inveRtigation report ~~\m~~ ~~l~. Act"lthbel judge, may, in hi,.; 
or 0., ers

l 
or Ie may make the report Or t' .Il' ava! a e to the defendant 

the Identity of persons who provided c fi~ar t~ o~ It available while conceilling 
sentenced under Rection 5 or section 7 gr tl .~n ,wI mfor!nation. AH to defendnnt~ 
sen~ence report, the report of the diaO"no ,t~ltl Act, t~e Judge shap make the prc­
nvml:tble to the ~ttorncy for the state ~~d ~~lter~ ,md other dtagl~ostic reports 
other representative upon request Sub'e t t t~le defendant or his counsel or 
fendant shall bl') entitled'to cro~~'ex J. c 0 e control of the court the dc­
the court. Stich reports shall be l;~~t' ~:I~y;-: thos'd 'b"ho have rendered r~ports to 
ouly on order of the court. ". recUl ut shall be sealed and opened 

If a defendant is committed to a state in t·· . be sent to the institution at the ti'n~e 'Of S It':ltbon the lllvcstigation report shall , '. comml ment. ' 

_ ARTICr,g III. SJ~NTENCICS FOR FELONIl~S 
! o. Da11gerous Offenders 

Except for the erime of murder in tl fi defendant convicted of n. felon t, 1~ rst degre.e, the court may sentcnce n 
n le.sser term, if it .finds thnt b!cu~)s~'o~e~l of comllutment of thirty yean~ or to 
perIOd of c<)niined correctional treatment Ie dn~{;<lJ'ot!~ncss 9f the defendant, such 
0thfthfeIIPu~ltC, and if it further finds us pr~~~~sd o. Y.I~ tr.eQUlred for the protection 

e a owmg grounds eXist:' ~n see Ion 6, that one or lllore of 

~ (a) The defendant ia being sentenced f· f . r rt~ommPted to inflict serious bodily harm, a~d ~h:IO;rurltn fl~vnldli~hthbet ilnfii~ted or nt-
.. a severe personality disorder ind'c t' ~ a Ie IS suffering 

actlVlty. (b) The defendant is beinn- R I a mg a. prop:nRlty ~oward erimiU!tr 
dnngered the life or safety of anoU~; Ttenged fOI !t .crane WlllCh seriOllsly en~ 
more felonies not rclated 'to t1;e in~ta' tHIS. cen pre,:!Ously convicted of one or 
the eourt Iinds that he is suff~rin n- . f ,n Cl'lme as a smgle eriminul episode !1nd 
\prOp,ensitr toward criI;li~al acti~it~~(S Tjverti })crdon!~li.tY d~sorder indicating 
t e Cl'lme or extortion, compuhlOr ' . . Ie e e.n ant IS bClllg sentenced for 
ru!ly. tran$p<?r~ing narcotics, or ot'hJ~r~~r~;~l~lOn, flell.lllg or knowingly and unbw­
cr1!nlllal aetlvlty in coneert with on ~, committed as part of a eontinuing 

The findings rec i' d' tl' . e or more persous. 
! IU Ie III 11:l scctlOn shall be incorpOl'u.ted in the record 
16, Pl'ocedw'e and Findings ' . 

§ 1. Dibera~ Constl'uction The defendant shall not be ~(lnt d d . 
This act shall be liberally Qonstnled to the end that persons convicted of crime unless he is remanded by the 'lid e ~nce ~n or subdlvi~ion (a). or (b) of section !j 

:-;hall be dealt with in accordtince with their individtlal eharacteristics, circuDl- an~ report as to 'whether he J if; ;Uff~e~oro ;?ntence to[dlagnostlC facility] for study 
.t"",,,, noe"',. nndpqtenti,)\lj" "' "ml,d b~. ''''' ,tudi,,; thnt d,n"",m "hog n propon,ity tnw"d ,";,{'nnl ~~'~ ,.'~~~ n nov"? p,,,nnnlity d'~"'d" indl-
0"""""",,11 . b, .",,,,;tiy,l~ I",to

d 
in ,u,t""y Ip,)bng t",!" '" .. ,d,di "d. r',""n" m "","gnlioo, Ihn rep"t n\'~l~~ d'n~ thee Judg". ,nor ,"nrud,"," th, 

ARTldI;EI, CONSTRUCTION· AND PURPOSE ,OF ACT 

that p~beroffen,dprs shall btl 9:e
a
l
t

.with l;Jy 'prpbiLtiqn;,:suspcnded sentence,'or ~ t~e case or on the hearinrr on th ' (. [Ii",nosbc faClltty, llnd the evidence 
fin' v,Mow'~ ,,,h d''''''','on; oPP'"" l" .. tiOO,I • . '''"noV ~,tPn\"'tn1 to tM nthm th, pmvi,w 01 ,ubdividton (n)' o~:nt"''', !n'" l!'n,' th' d",ndant ,,,,.'" 
needs of, publtc safety .and ~he ,v,elfal'e.o( th;eo,ffcudeFJ ,or shqll)e comm,~tted .fQr remanded, to a diagnostic tttcility whe (b) ~)f HcctlOn. ;J: fh(' dcfendant ~hul1 be It limited period, ' ,.. .' Seaslon to believe he fnlls within the catl~~~;'i t,}l .qb~~)l~~plOn(of) the c(\urt, thore is 

ARTICLE n. PREsENTENCE, INVl~STIGATIONS ue 1 remand shall not (.'xceed \i.inet l' IS~ IVI IOn a or (b) of section 'i 
" • • . >! exceeding ninety days on' order elf tl y ltJ:s, I:lU )Ject to additional extensions n~t 

§ 2. When Investigation Made . ., ,'l:hc defendant shall not be' t le.eoUlt. 
NQ :dcfendautconvieted of a criUle involving mOl'u1 turpit\ldCj pr a, crime. the tllejudge finds; on the basiS ~i~~nce~ under Ru~':iviR\on ~e) of Rootion 4'11111(',;" 

sentcnce. for whichmay include commitment for Ol~~year or;clllore, sbil.n,he,~~~'· thee,nse or Oil the heUl'in o
' on the s~ ~Iesentcrc~ mvcsttgatlOll or the evidence in 

tenced', or ot}lC\,wi!;e . disposed of "before.n., .writte.Q. .repQI'.tr of i~lVestigatiQnh~,n purVIew of the sl1bdivisiCl~. In St· , n enoc,t mt th;e c\e~endltllt 00ltl('8 within tho 
p,obaUon omoo, is p'~'nted to nnd "",id,i,d by tho o.,m, Th,. '0"" '!'p,t',." . "'.,"d,nt hM h,d' tn hl' own n',E,~~'~:1 ,uoh fi~dm", ,t moy hn ,bown thnt tho 
its ,dIscretion, ,order apresentoncc investigation for a. defendan,~,.con:vie~e~ nf;I1Dl' ~<sti?u.r~es 110t explnined'to the s[tti&actl~ndClf ~IIS control sUbst!1ntinl incoIll(, 01' 
lesSQrcrime .oroffense oradjudic:.\ted,J1.Y9\Lthful o.trender.· ',' i;')" C vltles or int('r(l.~ts, JJl 0 . Ie oourt at:) derived from lawful 

§ 3. Co'n1e1jt oj I1tvest'i(jati
1i1l

i Cooperati3it of Police Ag&llCie~ . ... .. - 17, lifu1'4er . i . 
,,,",,,,,y,, on ,o>",ti.,tion ,,' i'9U"'d,, th, .,.hation ami" slirut· .,on\i"Y : ,Aft"'nd.n t eonvi''''d 0' m W'd" in th fi .' d . 

'nqu!" into th. ,",'m,t,,;,,, .. , ""um,'ono"" 'n',,",, ana po"nti')\ti" 0' ,Uo "ro. c· . ,. 0 ,,,t '",on "'''t b, eonuuitted I", , 'onn 
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Optional § 8. Atrocious Crimes . 0\ 'inO' felonies ... murder, second 
If a defendant is convicted of one of t~~l~Ol~r~ect'" with a deadly weaponj ma~" 

degr~e' arson; forcjbl~ rape; 1'0b~.~F ~e~sel building, 01' other structure-and I~ 
hem' bombing of an all'pl?,nc,~ v~hl~ cciurt may commit him for a term of ten year~ 
not ~ommitted under section ~~nc~ him under section 9. 
or to a lesser term or may sen 
§ 9 Sentencing for Felonies Generally f djudication of guilt the court 

Upon a verdict or plea of guil~ ~~~~~ ~~d ~It~ the consent of the def~nfant, 
rna r without entering a judgmen 0 d fe~dant on probation upon sue. erms 
def~~ further proceedings and placU the f~lfi.llment of the termR of, probdtlOn thd 
and conditions as it .may reC1JlIr~tho~~~he court adjudication of gUllt an procee 
defendant shall be discharge WI . 
. therwise ptovided. d is not committed under sectIOn 
,IS I~ a defendo,nt is convicted of a felony aim 'osition or execution of s~ntencc 
~ or 7 [or 8) the court shall (a) suspendh~hdeferidant on probation, or (~) lmpose 
~vith or without probation, r ~~ P~ff~~:e with 01' without custody t~ [dln~gili~ 

~£~~~~~~~!11~~;~:;t~0~~t~1?~:J~~!~~~~\~~~0~t~t~hO~lfi~i~~~;Fi!~ 
authorlzed by aw, 111 I 'ose a fine of not mOle 0. , l' 

~~o;lt~~l~rR~~'Lr~~ ~~{tr~O~~;y n~~~~~i ~~ic~~f:~tt~nbi~~l~~~e~~d;;\~ea~:e~ 
defendant on probatl?n the cour s a 
vision of [the probatIOn agency). 

§ 10. Statement on the Sentence. . . akinO' the findings require~ by this 

AcIh~;3~;e~c~~fc;~~~;e~~~t lci ~11r~Fi~o~F~h~~f~t~!~~ts:~~1~£e ~~r~~~~~~d 
If the sentence is a c9mn:lt~en\. htcb the defendant is committed. 
to the department or lllstltutlOn 0 w , 

§ 11 ]{odil:cation of Sentence . h' . t d'1Ys after it is imposed, stating . ~, d tence Wlt m nme y, , 
The court ma~fT refuc~:C~~pnomtion in the record, 

the reason there or or 1 

§ 12. Who Imposes Senten~e t h 11 be imposed exclusively by the judge of the 
All sentences under thiS Ac s a 

court. 
§ 13. Parole . the owers of the parole board shall be applicable to 

pe~:;:so~~~rr'titt~al~~d~rtthis o,Fticle, 

_'I.1tTWLE v. MULTIPLE CHARGES 

§ 22. Concurrent or Con.'3ccutive .~ervice of TC~:~ on 11 defendant for two or more 

cr~g:r:~stft~\~~~~~ o~~~fE;~~t:?!o~i~~~a~ri~~alo~;i~~J:~l~lf~~~e~~~: 
for two or m

l
ore tChr:~~~ge otherwise orders. 

Cllrl'Cntly un ess " J 
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major fraud schemes. Most will provide for no fine of up to $1000 and for imprison~ 
mcnt of' up to 1 year. An individual who has allegedly transferred or concealed 
insurance company property will usually be tried under the state's general thcft 
stntute which would be outside the insurance codc. 

Since I testified before the Subcommittee, the National Association of Insurance 
Oommissioners has adopted a criminal sanctions model bill a copy of which is 
cnclosed. [See Hearings, pp. 5621-5629) 

At the time of my testimony, I indicated that perhaps the mere existence of 0. 
fcderal penalty would have '1 salutary deterrent effect on insolvency fraud. 
Furthermore, the existencp vf a federal alternative to state action would permit 
the utilization of the Federal Bureau of Investigation to participate in the capture 
of persons crossing state lines to avoid apprehension. Although the extradition 
mechanism is available for out-of-state arrests, interstate efforts may be less 
sufficient thall those of federal enforcement agencies. 

With respect to the revised bill, I would make three observatiolls. In comparing 
Section 2-8 F 1 of S. 1 with the CmmniUee Print, dated October 15, 1974, the 
revision appears to be the elimination of the language, "its officers or to harm 
creditors or other persons," nnd the insertion of the phrase, "an officer thereof or 
to deceive Ol' l1arm a creditor of a bankrupt." The change of "officers" to "an 
officer thereof" would appear to be propel' in that it broadens the scope of the 
crime. 

The elimination of the phrase, "or other persons," would appear to exempt from 
the scope of the crime the instance where a person had transferred or concealed 
property not to deceive a court or to harm creditors but to harm policyholders. 
The addition of the phrase, "of a bankrupt," in the Committee Print would seem 
to eliminate the existence of an offense where the action of transfer or conceul~ 
JUent was done to deceive a creditor of an insurance company inasmuch as an 
insurance company does not in itself become a bankrupt. This limitation would 
be eliminated by the deletion of the phrase, "of a bankrupt," in the Committee 
Print. In other words, the effect of the revisions contained in the Committee 
Print would appeal' to retain the offcnse of insurance company insolvency fraud 
only where the action of the malfeasor was done with intent to deceive a court or 
an officer thereof. . 

I appreciate your interest in my views and should there be an opportunity to 
be of any further assistance, please let me know. 

Sincerely, 
KENNETH E. DESHETLlm, 

Director. 

REPORT OF THE CRIMINAL SANCTIONS TASK FORCE 

The Task Force was directed to draft a Model Bill that embodied an unequivocal 
·definition of the crime covered, a pin-pointing of responsibility and a severe 
penalty in accordance .with felony statutes. 

Task Force members held two meetings-on March 13 and on April 17, 1973. 
Consensus was reaohed on all provisions of the draft attached hereto with the 

exception of Section 3(b). A majority of the Task Force holds the opinion that: 
1. The Oriminal Law mayor may not be sufficient to cover the acts referred to 

but) either way, it would be useful to incorporate tIlis penalty into the Statute. 
The minority view is: 

1. This wording serves no useful purpose sinoe the acts covered are already 
taken care of by the Criminal Law. 

NArc CRIMINAL SANCTIONS MODEL BILL 

Section 1. Definitions 
(As Adopted June 6, 1973) 

(a) "Commissioner" means the Commissioner of Insurance or his equivalent of 
the state of domicile of any insurer, 1 

(b) IIInsurer" means any insurance company or other insurer licensed to do 
business in this state.2 

I Unnecessary to define "Commissioner" In the mnny states with' an existing basic definition. 
, Generally, the term "Insnrer" ratber than "company" Is used In this type of situation In most states 

and would seom preferred hero. Thero nro Insurers wllo nre not comp311ies 311(1 it soems more accnrate to do 
It this way. Since the word "insnrer" Is defined in most codes, the definition can be omitted when not 
rcqulred. 

Tho modellawwas changed to reqnlre noUce only to the domiciliary stnte . .A duty to notify 50 statcs seems 
tomuch, particularly with the stlfi penalty. Wonld this b050 crimes 3nd Is this an oxtraterrltorial problem? 
The dOmiciliary stnto should bo responsible. 
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(c) "Impaired" is a financial situation in which the assets of an insurer urc less 
than thc sum of the insUl'er's minimum required capital, minimum required 
surplus und all liabilities as determined in accordance with the requirements for 
the preparation and filing of the annual stateme)1t of an insurer undor Section-.3.{ 

(d) , Chief Executive Officer" is the person, irrespective of his title, designated 
by the Board of Directors or trustees of an insurer as the person charged with the 
responsibility of administering and implementing the insurer's policies and 
procedures. 
SccUon 2. Duty to Notify 

(a) Whenever an insurer is impaired, i.ts Chief Exeeutive Officcr shall im­
mediutely notify the Commissioner in writing of such impuirmcnt and i:lhall alHo 
inunediately notifyin writing aU of the Board of Directors or trustees of the insurer. 

(b) Any officer, director or trustee of un insurer shall notify the person serving 
as Chief Executive Officer of the impairment of such insurer in the event such 
officer, director or trustee Imows or has reus on to know that the insurer is impaired. 
Section 8. Penalty 

(a) Any person who violates Section 2 of tilis Act shall, upon conviction thereof, 
be fined not more than $50,000 01' be imprisoned for not more tht\ll Ol1e yenr, or 
both. 

(b) Any perl>OI1 who doe.) any of the following: 
(1) Conct'als ariy property belonging to an insurer; or 
(2) Transfers o~· conceals in contemplation of It state insolvency proceeding 

his own property or property belonging to an insurer; 01' 
(3) Conceals, destroys, lllutilates,ultersor makes it fulse entry'in any 

document which affects or relates to, the property of un insurer or withholds 
any such docmnent from a receiver, trustee or other officer of a court entitled 
to its posSeSSi(lllj nr . 

(4) Gives, obtilins or receives. a thing ofvulue for acting or forbearing to act 
in :iny court proceedings; and tiny such act or acts result~ in or contributes 
to an insurer becoming hnpnired or insolvent, then such person shall be guilty. 
of it felony and upon conviction thereof, punished by imprisonmen,t in the 
penitentiary for not more than 5 years. 

John L. Maxwell, Illinois, Ohairman; Ray Farmer, Georgia; Ron W!:'nz<,ll, 
South Carolinll; Ronald Graham, South Dakota; K!:'l1ncth W. Ellis, Ohio; 
Ji:dmond J. O'Brien, Kemp!:'1' Insul'llnce Groupj Peter ,J. Korsan, Relianco In­
surnnC0 Compmw; William B. Pugh, Jl

d
" Insumnce Company of North America; 

Gustav Lehr, MFA Mutual Insul'nnce ompany. 

STATgMENT OF ~lnl NATIONAL COMMXTTEIn ON I])fSURANCE GUAUA])fTY FUNDS 

:My nnrd6'i~ Frank R. Montgomcry. I work for Allstate Insurance Comptmy of 
Northhr()oj;:, Illinois, and a111 currently serving tlS chairman of the National 
Committee on, Insurance Guaranty Funds. 

First, [l, brief com~nent as to the genesis of NCIGF. This propei'ty-easualty 
advisory committeewl\sformed in Autumn of 1!l71. The committee ii> made uJl 
of three member companies from encll of the throe Inrger company t.rade associa­
tions plu:> three companics which arc unaffiliated. The prinCipal purpose of 
NCIGF is to rcsolve to the extent po~sible common problems which arise in the 
ndministration of. stategul1l'anty funds, Our committee realizes that this is un 
ltmbitiouH gOlll-that the~e problC'111s nre new-that we m'e sailing in uncharted 
wnters·-nnd that, indeed, there is nobody of experience or law upon which we cun 
draw. Consequently, we sec one Q{.etH· principal functions to he the provider of n 
common forum wherein th~ experiences of the many guarnnty fund hoards can be 
exchanged-so that, ind('ed, each guarm1ty, fund bonrd benefits from the ex­
periences of aU other boards. 

Our committee is 111so, of cour!'e, vitnUy concerned with nssisting in nny way 
possible the provention, enrly clotection and mitigation of immrN' insolvencies. 
To this end, we have assisted i11 the.dcvclopment of u model regulation for ceded 
l'einsurance credit, and have had a subcommit.tee studying the examination 
process. Om' cOllll1,littee ha::; devotcdmany hours to the study of this broad urea of 
insurer irtf:lolvency prevention und detection: 'The problem is dl'cadfullycomplc;': 

'3 lIIinimum rcqulrM cnpltn1 WM \1s~d Itl accol'dmico with our dIscussion. It is cssentiul1hnb thcl'~ h~ clenr 
IJIHh'rstnllding or the meaning of tho tonns nnd tho only P9ssible standard of sufficient clurity appenrs to be 
tho ~tlltlltory method which Is iucorporated iUllicst., if\1011 all, stntc laws. ., 

"Phis donnl! Ion should he reviewed by enchsttltllin rclntionto thominlmum caplin! ond8tlrI'lusJ;ectulr~JI 
to continno operating In lML sLate, plllticuln!'ly with respect. to the'prohlcms of newly organized compnllll\1. 
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;and does not lend itself to eas " 
'flver, that we Clin und will b . f' p~t solutIOns. Our committe' . 
111 this significant area. eo aSSistance to guaranty fund b~ ISdc,o.nvdm~ed, how-

Thank YOU Ml' Cha', ar san Iegulutol's 
.subcommittee: . Irman, for this Opportunity to appeal' before 

your -
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'II1tercst. on. the vulue of the property is generally recove'rnble, Robert C. Herd & 8099 
'Co, y, Krawill Machinery Corp., 256 F, 2d 946, (4th Cir. 1058), uff'd 359 U,S. 297 287 MIt'lfl, 46 191 N I" 13'3 
(1950) j ,susi v. flellr.: Action Stables, Inc., 267 F. Supp. 293, (~.D.N. Y. 1957); Ill- pOI'tion of the dam,':- '. (] 934), the' recclv('t· or ' 
though the awarding of interest may occasionally 1,>0 denied on, equitable grounds, 4mel'ican .Indemnity C~~. '~£l.c~ '2~r e!tl::~cd by hift n~~\i~~~l;;el' }{ liable for thut 
Gould v. Hiram Walker &: Sons, Inc., 26G F. 2d 24H (7th Cit .. 1\)liO)" or left to the tiuper, 22v, 97 A. 2d 720' (19 t.3)· ,71 (nth Cil'. 19liO) , Risl we, 1> uuhes v. Great 
discretion of the jury, J ac/.son v, Gastonia, 247 N, C, 88, 100 S.B. 2d 241 (1057). do not inVolve ne'1' ,), ,n/f d 14 N J 102 A 2 I G an v. l'1'aulzel/ 20 N J 

Dumages may ulso include losscs incurred in locating and rccovcring the con- the Iiahility of RUCC~ ~~~l1CO nH~(JCilttcd with' 11 then 'lJ (. 1,14 (H)iH) , ('l'hr,~o cn~e~ 
vcrted prollortyand business 1091;es caused by the COllvcr~i(}n) Petroleum Products III !ldditi(~ll to the~f~6~~I~~hg('l~t .t()rtfel\~()j·H), ,ut lepresent authority fOI' 
Can), v, Sklar, 87 F, Supp, 7lii (W.D,La, 1950) j Pulk8 v, Fulks, !l5 Ohio App. 51:3 n, Hmall port1OI1 of hi~ 1 ~." ,It tftc sht}JllC'l' 01' <'Url'iOi' llll r 
M Ohio Op,~, 131, 121 N,E. 2d 180 (1963) i Hagen V. Iiachcmaister, 114 N, Y. tiM; tll'(' or excmplnry dl~lll~~~:~ ,nglllllst i;!ip l'('Cciver or PlIl'C\;1l (!~l~Ytl)(>' llhle to reCOver 
21 N.E. 1Q,1(j (1889). of r~·Il~on~. First, Whcl'e i'h Il~ t1lt(>ghgence ca,;o i,; much 1;~ ~'n 1(1 tLward of puni-

Ol'diutwilv attorncvfl.' f(,OR are llot rccovemgt', Fulks, supra; Lrrflettr v. Sylvester, be 1ll1uted to lntC'ntion' 1 (me, dap1!lgell nrc C(lv('red I ,",t;t; I W Y for It number 
13:i So, 2d 9'1 (Ln, Ap]),19Gl). cns(!s, thC',Y wit! Ol'dinlU'ill~ tor~s. lwC!1,l wherc they IlI'(;J stnt,ute, l':('(\v('ry m[~y 

P\lnitivll or cxcmplnry d(\mages mu.y he n.w!\fded in C:tI-lC':'\ of convcr~ion suhj('ct I; SlIIllh ". McNulty 293 "iJ\ c:,.r~l~9~4 a(vlll!nhle in ('!lsi.., iny;ll~~rm!tt('d 111 negligence 
to the gcnel'ull:wr of tho jurifldiction for such duma~0s, Wood v, Cilronelle-Mobile t 107 P, 2d 05 (9th 'Ci;·. 1940). :ith Cit'. 19(1) i Chel'/'Y-I]17rr~7rcj~'l n;gligpnce," 
Gailu!rinf} SlIstem ('0., 409 R 2d 3(j7 (5th Ci)', lOllS); Swldl'l'lh v. Nationallieacl Co" IntCI'/el'ence' ' \, Thatcher, 
272 F. 2d 25!) (5th Cir, 1\lGO); Kl'of]<ll' Pood Co., v, Single-tuTY, 438 S, W. 2d (121 
(Tex, eiv, App, 19(19). Punitive damn~e~ Hrc not IdloWl'cl in somo JuriVdiction~, I SN:£hi:;('1:~n().~lg~l\(I')lt1~ltC'lt'lc~l.mm(jn Inw tort th'(lry 'v'11I'e}1 ~h' 
LOll'ell v, Massachusetts Bonding (C; I tiS. Co" RIa MI\1<s. 257, 47 N.b. 2d 2G5 , ' ' '' 1]( V(" " • " IJlJW' d 
(11)4:3); GnllllpolsJ.;lI v. Park Gm'dens Development Corp., .13!l I~, 2d 844 (1st Cir. ,ilt!l'l'f(,l'ence, Thl'to)'! of ' l~" ~i'e.~I\,(,l'il,llnd lllirclills('l's' of th l'~, n,n [cnrricrs might 
1\\71); fi1!dt'l\~on v, DaltO/I, 40 W11Sh, 2d 8U·1, 240 p, 2e1 H,tl (1052). In other" they fhl!> gell(>rnlh' 'tl'iHPs ' 11 (I eillig WIth It contl'llctulll fll stu ('n pl'0P('I'\:V_ 
tl1~l governed by fltl1tute, c,g. Ga, Code § 10ii-2002, The r,w(\l'ding of llUnitiyc the' illtpl'fcl'{'IICP' n;ll~t ~~l ,Clll1text of (lverly aggl'es14iVl' or ot 1('1' ,b~llinr.~,'! l'C'lnti'on-
dmnnp;PH j~ p:enel'nlly 1\ l11n,tter of the jury'14 di;::oretioll rather than the plaintiff's f;l'I'nee is not n('tio11~hlC' e~ t fl;Oil1 It l1lnlioiolts in t'~nL lIT~dmp~t~tlOll. ,Ol'dil1,al'ily, 
rip;ht, DOU'lIS v, Stllphll!' .qP1'7:lI(I'~ Yrrllcy Elcrl!'ic Co-op" lilt'" ~O Ariz. 280, 2H71' 2d SIIIlP, .<l70 (D, Minn i9-~)I?L~l COllstruction Co, v, CPller ttl;; lle,gitp:cnt mtN'-
:l:3!) (l\)5G) j Bel'udoij v, Chardllcl', 220 AI'. 727, 249 S,W. 2d 5G2 (1\)52); Pl'cd,'i01~ 139 8,I~. 2d 133 (1964'), I ~ ,1 QI'se V. Piedmollt Iltlt~l en ~ eclnc Co., ]:33 P. 
l'l.tllill,Q &: lIIt/al [.'1'nishinfJ lltc" v. i'lfm'!ill-;Vlll'icilrr Corp" 4a5 F, 2d 1202 (lith AI a, gene,ral 1'ule kncn~l~~O';egf ~brh()l/~ v. ['rsiclt, 200 I''. 2d'\ 7181~9~n·C~\PJl. 'lOll, 
Cir. 1!l70): but sec, Davenport v, Woodside CoUon ,Mills (,'u" 22;) S,C, 52, 80 8.l~, re n.tlOnl4hlp i!l required anb' e eXIstpnN' of fl Cont t 1 < ,11'. 19.13) 
'2d 740 (11l54). 11927); SleO;'" v Z " () 11M, ])/'1/ Dock & Rep'air C me U!~ .01' otll('r hn~iJj('s; 

Ca., V. ()'lionloll ' ,,':{tN8, 12~ fin. 2d 4!).i (1"1[( Ap) l~f(:{ [<[tnl, '27,j (T,::;, :30:3 
Negligence intt"ltinnlll jlltcrf~l:'el;ce ,,~. jlu7 !ll H.B. 2d 222' (l\)~O) A, )1~ Orkin E,l·terminalillu 

Whilt~ tlw r()nv('~i()n tht'ol'~' RecmR particularly w('ll ";\l it ed, there nre ot}wr ln~crc~t, or at lcast of f~~t'l()'~h,l'~q\lirC'd, it, 1l1'(,sU\lpd"(''''kl\~WI~(~t''r r()lt(~'-l, "{Hinc(;] 
{,OllllHllll lnw thool'ieM which might suppllrt rcrovery Ilgnill!'t eitlwr tho th\cf. QXL~tellce!' POHRer s, Ie ~ Would [PIld u I'pn~on II, ge() t ,1(' plallltiff'H 
or the rpcPivt'l', Actionnbll' llegligrncl' o('C't]l'S wllt'n <HiP hl'('uehcs hi~ duty of ,or Hh(lUl~ b(l nwm!o ~f~hout § !~,~, Thel'l' l'C'eIll:< littlr ~l/J1~h~)(llJ to he1l(l"." in their 
{'an' In (mother and damugc r('Hults. Pr(l~Bl'r Pl'ovides tho following more ~ub- l~ I'f tlw "Iupper nnd earrier ltd, (I]:;" c/fe('! of his C'(Hldltct on SIII\ th~ thlCf would 
:<tnnlinl t'xplnllation: t ~lih~('qlwnt Plll'chaS('~fl is ( " OWl'ver, the linbilit,' of qw I'r .p' ,w )\ll'll1eHS in!l'l'l'St 

Nt'ldig('l'tct', tlR w,: :<hnll s(,C', is siml~ly o~(' l~i!ld of ,t'{llld\ld,. But It,Call'lC of nctiou /; nature of tht' tort," (Is" ckat' pnrtioulnrlyin vicw of lh~c ~ :'l',~,~f PtlrtiC1~lal'ly 
f<lIll1c]('d llpml nt'ghA<'l1C(', from willch hnhJltt~' WIll fnliow, rC'q\tll'I'~ moro thun: I Bec!}u'IC' of the purticulu 't 1 ' , ",(,Il( I ,I Y intC'tltlOllal 
('ondtlt't. 'l'hc tl'ltditional formuln fot· thc elements IWl'('::,sury for such l\ ('(\Usa ,i tb le thw'f und those who St ~ SUI n llltt,y of nn IWtjon for Con. ,,' , 
(Jf :lC'Ii,)11 mnv he statl'd briefly ns follnws: , ('cntt~(' the nction Inn b I )sequcnUy (,OIne into j)O""(>'~io "CJ,~lOn ngalll"t hoth 

1. A dll~~"· \)1' ohligl\tiol1, rc('ognizNl h~> the Inw" requiring the ac~ol' to cot1fotm ; PO~'l'~i>ion, it seems \ll~iJ{clln~~lght by ('itl1('r tll<' Hh'il)l;~!l' :;1' of thC . .J>tll)('r,t~' and 
lo It ('el'tlllll standard of conduct, for the pl'Otp(!tlOn of others ngamst umC{l.~on· i u~cd 1lI "nch emll's with onl !l!b any otlwr thpol'V of Civil Olle "It 1 (l l'Ight to 
filM riiik." .. of civil I'Cc()v(n:'': ;vhcl'c tI ]lOR~l Ie ('X('P}ltion, Thi\t eXCl' )t' l'('~()\'cry would be 

2, A. hilul'e on hi!'. part to conforD1 to Uw t-ltandal'd required, These two elements ! advl\t1tnge of hringin; un 1
1?t'leglt-llntul'e hl\$ ]JJ'ovic:lpd 'fot.l t:.(:~ll t,l1dO]W'fI ilw()l'ies 

p;u to lllakl' up what the comts uRunlly hltY(! enlll'd llegligcllc('j but the terUl 1. conVprsion is that exclU)1 10 IOn unq('r "u<'h stllttll,l''; mthc\, () (, nml\::.t('~. 1,'11(' 
<Juill' frpCluently is applied to the sel'lllld alnt\(', ThUll it may b(' Raid that the !,' to reo, 0\,('1' espceiully ugdin~~y OL', pttnlti\'(, dnmagl,'" 1~1l\y Ill' dr~tll\(ln It, tlWOl'y of 
d,eflludant wn~ n('gligcnt, but it; not lil1ble b('ctlllSe he W(lS under 110 duty to the • 4111i1l'lIst V' 1 t' s nnyone but the netHal thi;'f lOIt t or 111l}IO:ltiible 
plaint iff not to Ill', • . 10 a lOllS ' 

a. A rNlsonubly close cau~~l\l cOllMction bet \\'('e11 the conelur!. und tho l'('sultilln "i Thr:l't' nre at leu~t two tv les of f ' , 
injnI'V'. '1'hi;:. is whut is commonly knowl1 tl~ "legal cuuf\e," or "proximute cmlse.' i C!!iUtwlls-the antitrust l;t~yS nud edela! ,J(:P;',~lttti()n Which mi ht n) 

4" :1.ChlllllllI'S (It' damn~e rosulting to the il1tpre>ltH of unotlwt, ~ince tho llCtiO~ ; tow ?ontl'ol Act of 1970, The' )O,,~h~ (';\'11 J'('Cll\'(>r~' Il~pertsgnf d1I:I~' ~:,~ I~~('se 
for negligencc dl,\'('lo]wd chiefly out ()f tlw old form of aetioJl on the cnsl', It I Chfln Sl'l'l11Fll'('U1ote It hns l)c I HtilhlltJ of It :<llC'cp~sful tl'C'lll(' d (01 g.lJlized 

, d 1 I f h t"! f f·1 . 1 • f lreRusceptH It', .. en ~lIglr('slt'd tll'tt tI ' llltUlgP tllllitl'll·t l'rtlHlw t \l' I'll C' () t nt ItC lOn, t lat proo 0 ultmngo wa:,; 1111 ('f(Reotw pHr. 0 Cr·~ '" 0) e 0 antttrust Pl'OSCCUt' ",', A. " 1t' Hrti\'i1it'H of urWLn', d's 
the plniu·if)"H cn!"\', Nomhutl dmnagri'l, to vind\c!\ti' (I, teohnical right, cannot':' Us l(' 7 Columbia Law 1l~t'iew H!r' . ~t1trl1:<t T';l\fol'('('llIpnt ltg-til; tli)<' C1:Illl!' 
h(' l'C'coV('l'eu in It negligence actiml, WhN'C no actunllo;Js hItS occurred, Prosser, :' "O'l§ 12, 15, prOvides: 07 (U70). HnWt'Vl'l', the Cl~l\,t\ IXMllzPg 
Sltpm nl §3Q, n3: PC'I'Son who shllH be in't . . ' (n el, 1.) 

It lleCll1S highly unlik{,ly thnt ,eitJ1<'r a Rhippor (Ir 11 cctrrier would employ the ~ Ill1ytlung forbic1cl<'n in the 'mJ,lred m hi" IJU;;illP'o\>\ or IH'OjlC'l'tv } • 
1wgligcn{'t' Hll;()l'~~ I'Cl'over up;nin~t fl, thi(lf, If ow('ve1', the theory might be nttrnc· I"~ :()\tl't of the United Stutes '" ttr'llst: la:w/i .])lIlY SllO thpl'('for in ~y :(,Il~(Jn, of 
tlVl' for llt'C ngnin,,( O!1(' who llIJl'('hni'led or otht'l'wise ncquireq thl' stolen goods., 1.S found or hus Un ugent '1 t 10 dl.-<tl'wt 111 whieh the dt'f('l1(hJ;ll1~ ~l~(l'let, 
Jo;v('n ngllimil till' !!,ood fuith plll'chnSt'r tnl nctiOll for cOllverllion seems preferable; ~hln ~ec()vel' three fold th~~dn()~~t f(';;\leC1 ~(l tIte tttl10\lnt in (,lll\'b'(:vl(>~ld(,H (d' 
t,o (!l1{' for l,wp;l!~:Cl1Ct', BoLhtlw shipper ttl1d thr carrie:' may Jmve di[liculty estab· 11l~/~dAlnil! It reusonnble ntto~ne;" ~tF~'S )y lUll Su:;tnillecl, (md tht' c() .. ~!fl1' ,ny. 
hllhJ!lg thl'II' l'1/.(ht to ,complete I'('covery on the· hmas of tl\e l1C'gltgCllCe of, the nt.ttrnst laws,' , . ,inaI' l (e,., 1i 0 ::;11 t, 
1't'(!l'1Wl' or purchnR('1' of stolen goods wherl' til(' defcndlint contendR thttt 11 5110- und commerce !1gninst unlnw? ('~ the Act eutltlcd 'Au Act to l' 
:<1ttutinl pmtion of thcir losses were proxill1!ltelycllth'lud by the theft and \lot, Sl'cond! eighteeI1 hundred undlll:CHt{Uints nnd rnon0polie~ , n~l~~~e~ t}ltrO 
hi" ucquirlitiOIHlf the goods" ,', Reven ll1clusivc', of an Act 01 t' nll1~ V; !'Iections scventy-ttn'(\(' t c 11 y 

However, thC' llPp;1igcnt rcceiv('r Or ptll'('l\nset stands in tlw same positioll US'} ~cvcnuo for the Government ltlcd Au Act to reduce tuXu.ti;n 0 scven,t~'_ 
anyotlwr Ruccessiw tortfe!1sor. While tl\C' thicf mny hc ,lh\ble for nil the dllmago;'" ~eventh, eighteen hundred ahd'Llld. fO{ other purposcs' of Augu;O rrOVtdo 
elHlsl'd by hi~ tortious conduct including thn,t incurred after relinq\\ish(Jdposs~-,' (mcnd sections sevelltv-tlll'e~ Ull t ll1e 3'-foUl'j All Act (Jntitled 'All XCf T-
'l'ion, Hill v, Peres, 13G Cal. App. 132, 28 P. 2d 94.6 (1934) i l)lorrison v. 1}IeClaylJa, ~o\:ent~h, oighteen luuidl'od ~nd ( ~evetntr-six of the Act of '\UgURt t . c tto 

", -. '. .' axa lOll, to provido rov • f 11me r-foUl',' ~ntitled 'AI A . WOn y~ 
cnuo or tho (tovel'lIlnont 't d f 1 ct to roduco 

, ,n or othol' purp0:les' 
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of Auguf\t t.W(lllt,y-sc\'cnth, eighteen hundrcd and ninety-four; an Act entitled 
'An Act to amend section:') "eventy-thrcc and seventy-six of the Act of 
August twcllt,\'-~cventh, eightcen hundrcd and ninety-four' entitled 'An Act 
to reduce taxation, to provide reVClllle fOl: the Government, and for ether 
purposes,' t\pnrovcd Feb~'Qary twelfth, nineteen hundred and thirteen; and 
:\1:'\0 thiR Act,l' 

Neither thei1e sections nor the circumstances under WhtC}l most private anti­
trust ca~eg nri,.;c ~uggest tll(' type of fucts surrounding the thcft of goods from a 
('ttl'rior und their ..,tlh;eq\lent ro-entry illto legitimate busincss, 

Tho code scctions most commonly relied on to support private uctions 
under Lhr. antitl'u~t lnws are § 1 of thc Shennan Aot (15 U,S,C, § I), dCl1.1ing 
with oombintttions, contracts and conspiracies it\ restraint of trnde ... : § 2 
of tho Sherman Aot (15 U,S.C. § 2), dealing with Juonopolization und at­
tempts to monopolize • , .; § 2 of the Clayton Act us amended by the 
Robinst)ll-Patman Act (15 U,S,C, § 13) clenling with dit>cl'imination in pricrf; 
or nnw!' price-rolated pmcticc:l . , ,; und § 3 of tho Clayton Act (15 U$,C, 
§ 14), d('aling with tying and exolusive donling contmcts, . , ,Hills, AlIlitl'ltst 
ildvi,~e}' 5'10 (1971). 

Thl'se ulld other untitrust violntion:; will only v('ry rarely ho involved in rv 
eusu involving thllft of property from a oa1'l'il'r, 

Backcleerina Enterprises 
Till' criminlll enterprisc sections of title lR seem more appropriate. 1S 1,',8,C, 

f1904(c) provides: ' 
~ Any person injured ill his business or prop()rt~· by reason of f\, viollltion of 

§ 1962 of tht:> chapt.er may sue therefor in an~.' appropriltte Unitr,d Htntes 
clistl'i(lt court and shall rccovl'r threefold the damage he sU'ltnins and the 
co"t Ot the suit, including 11 reasonable at,tomey's fcc, 

The pl'ohibitiol1i? of § l()62 state: 
lIt) It shall be unlawful for any pCr,30l1. who has received any in como 

derived, directly or indirectly frolIl. II pn.ttern of racketeering activity 01' 
thNugh collection of lln unlawful dr,bt in which such person hus pu.rticillatcd • 
it.'! a prinoil)[\l within the manner of § 2) title IS, United States Code, to lise 
or invest, directly or indirectly, any pr,I't of ,,"ueh income, or the procceds of 
snch income, in !"\,cqni."lition of, allY enterprise which is engaged in, or the 
uctivitic:'l of which (ttYect, inter;;tatc or foreign oommOl'ce . , , 

(0) It shall be unlmvful for any pOl',~on through a puttem of 1'11ckctcering 
uctivity or through collection of un u1l1rnrful debt to acquir~ or l11ailltnin, 
dil'eot1~' 01' indirectly, any inter('st III m: control of nny enterprise which i~ 
<'llgugrd in, or the nctivities of whieh [\freet, intNstate 01' foreign commerce, 

<0) n shun be unlawful for uny pel'son e11lj110ycd hy 01' uS::lociated with 
:tar cntr,l'prise engaged ill, or the activities of which l1{fect, int(>t"tnte or 
foreign commm'ce, to conduct or pUl'ticiput(), dil'ectlr or indirectly, in tho 
conduct or Ruch entorprise's [\'!1'ail's through l1. pattern of rnckcteering nctivity 
or r,ollcction of \mlawful debt. 

(d) It shall be unlawful (or uny pr,l'"on to conspil'l' to vinlf\tc uny of tho 
provi~ion,., of subsections (n), (b), 01' (0) of t11is Rl'ctioll, 

Hncketc('l'ing IH'tivity n..'1 llsed in scction Hl62 is d('fincd in seetion 1!.Hll(l): 
"rnckcteel'inp; aetivitylJ l11etms' (A) fillY act or threat involving mUl'dpt, 

lddnaping, gambling, a1'"on, robbery, bribery, extortion, or do(\ling in nurcotic 
or othcr dnngCl'OllR drugs, which is ohul'geable llnder State IttW und punishablo 
hy imprisonment for more thull one your; (B) ::\.ny uct whioh is indictablo 
undcr ully of the following p!'ovisions of title 18, United Stated Code, Scc­
tion 201 (r()h\th1g to bribery), section 224 (relating to sports bribery), 
t-;('ctioJ\'1 471, '172, Ilnd 473 (relating to cOtllltcrfl'iting), section ti59 (relating 
to theft fr0111 interstl1te shipmcn t) if the n.ot indictablo under flcction 659 is 
folonillll~, spctton 604 (rcll1ting to ~mbezzlemellt from pemlion and wclfaro 
fnnds), fleotions 891-894 (relating to extortionate oredit transactions), scC­
tlnnl0H t (rclnUng to the transli1jH~ion of gnmbling infOl'mation), section la·a 
(l'clo.ting to mnil h'nud), section 1503 (relating to obstruction of jut!tice), 
f;('CtiOI1 l;iOl (relating to obstruction of criminul investigations), section 1511 
'relating to obstrttction of State or local law onforcement), section 1951 
relating to intorference with commeree, robbery, or extortion), section 1!}52 
(relating to l'Ilcketeering), section 1953 (relnting to interstnte t1'l1lls])ortntion 
of wagering PI1l'uPherllltlil1)( scotian llJfi.:l: tl'cbting to unlawft\l welfare fund 
l1a?l1wnts), section 1955 reln.ting to the prohibition of illegal gambling 
bll."line8~), scotions 2314 l\l1d 231,j (relating to intcr"tute tl'llllSportntion of 

8101 
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Believing that self-knowledge is n necessnry, albeit not su~cie~i;:a,~ep r~~w~~~~ 
solf-improvement, the Committo~ has undertake~, asi~l~~t~:alrs ~ondulted fn the­
bilities, to cons\dor ,f0A: the ~u8fn~f~s 0~os~~~~ti~~1n~estigatiln, the Committee- t 
courts of our Jlr~Ut, ,s d~~\h ~nter~iews with the district judges so that we ~ 
expects tOl :lln tellrel~r{~~R~ctive wisdom experience, attitudes, :md, of course, \ 
may mars 1." " "'bilit 
divol'CTencos relatmg to this dltIiClllt responsl f y, 'I' , that "disl)al'ity" ill 

" d ' t 1 ' ' 'having in mind the amI lar VIew, " 
For n: mo, os· )e,.gll1m~f' , determined to take a somewhat particularized look 

~~I~\~rs~~~gj~c: i~l~~~~l~v;r' tli~ sentencing practices of our own judges, The present. 
study is the result of this pndenvor" d tal-en by n. subcommittee 

The task of organizing the di~parlty stuUo~ap~~l Jr C~rran Mllrrn.y :Mogel, 
composcd ?f IIof· R~b,ert ',amp~nT' Con~lo11y, S:D,N.Y. 'Pl'obatio~ Cllief, 
Esq., Patl'lck "Fall'nEsq., ~rl:) ~0ty PI:obn.tion Chief with the undersigned as. 
and Mr. J~mes '. arar:t, '. . ._ ci lIT N'ith IVI~ssrs. William B. Eldridge­
ehairman. rhe sub~ommlttee worke c ~~~rci11 Center, which agreed to advise 
and Anthony Partridge d~ t~~t ~efh~U~a~ic outline of the study was forlnulatc(l ,: 
on all phases of the stu J. ~r h 'Center's scholn.rly r<.'presenti1tive~ took I 
and i1PPl'oveddbYt tl~eJull d~~r~~;~;iv~ ;asks ::t.nd n.nalysis heI'eiun.f~er l'ecount?d. : 
over and con uc ec fIe. a dl , f'O 1 the Center and their colleugues IS substantUll, ' 
Our debt to our two nen s r n ; 
as we cheerf?lly aCkh~o'~lcd~~., t one either for a major celebration or for false-

The occaSIOn o~ t !S rep~r . IS ,no. dOll' roduct reflects thn.t. It is our hope ; 
modeRty. Our obJc?tlves ''fere 1,l!~11~~ ~ill hel~ to encourage interest, self-,lCl'Utiny, ~ 
that this cOI!-crete pICture °1 our:<e v 1 for law reform thi1t we perceive us OUI'" I' 
and, most llnportantly, t 1e proposa s t 
ultimate aims'1\IARvIN E. FRANlmr" 

Southern District of New York. 

SEPTEMBER 11, U)74.· 
If 

THE SECOND CIRCUIT SENTENCING STUDY 

NOTE ON THE SENTENCING AUTHORITY OF l!'EDERAL J'UDGES 

f F d 'al judges it a.~sumcs fanlil· ' 
Bcci1use this report is addressed to a group o. 'e e~tcncin' ahd ;lses shorthand 

iarity with the various Federn.l statutes g?Ver~Ul~ se 'dedgfor the assistance of 
expressions to refer to ~~ll1e ~f them. Tl,11S no, (\ IS pro VI 
readers who are 110~ farru~m~tlt{l,thdcs~ ~~~t~;~i;lg a convicted offender may imposfr 

Generali,Y sp~akmg, a e er% JU g f obation either of which may be aceom- ~\ 
a term of Imprisonment or ~ erm o. pr f 1m rlsonment and the maximum fino, ~ 
pi1nied by ll: fine. Tdhe. ll1anm~th .;e~: ~tatut~ dealing with the particular crimo; l 
that can be Impose n.le se or I . '. d' fl yem'b 
the mmdmum term of probation that cn.n ~e ImPtt<'l IS .1~~Ol;th~ he may not nls(} 

If n. judge imposes a pri~on sep,n~~nc:. 0 mOde .~mri:~~ment i~r more than six 
impose a term of probatIOn. r.e)a Ion an. I l(J del' 18 U.S. C. § 36:il, hOW-I 
months are thus mutually exclmuve al\e~natJyes. en t of lcss than six months to ,\ 
ever, a judge may provide

f 
fo: 'ba tt~rm °Th\~Pr;s~~:::m~nlY referred to as [~ "spli~ 

be followed hy a term 0 pro a Ion. 
sentence." h rt te ce) an offcnder sorving II. 

If imprisonment is imposed (othb" t 111 a~) ~ s~~ro~ h~ the discretion of the t 
term of more than 180 dnys ImaYft e. rc ?a.se 0::0 tllird 'of his term. An ofIcndet·-; 
United States Board of Puro e, a er servmg . 
serving a term of ~:O ~ays 0t' ~s~~~ nd:'~~~W;~~~sO~t)~~~l~~ces in this report ags~lll\fr ,. 

Except as speci ca y n? ed' d d' the above rules. Among the exceptIOD,: 
that the sentences were rCl: ere un er , 
that are noted are the followlUg: 

Shorthand Nolalion Meaning '08( ) (1) which authoriztlS : 
"(n.)(l)" Refers to a Se!lt.0f!c.e und~r 18 U.S.C. § 42 h'rd bf the rison term.,' 

the judge to fix a parole ehglblhty pel'lOdI80fUle~s 6ha§1l~21~~n.) (2) w. hicE i1uthoriZe,! .. 
"(n.) (2)" Referll to a sentence under .~., . ~ Tt' 

the judge to eliminate the minimum p.er~od for Plfro~ el~~~~~ bhe Youth Correc· .' 
"YCA" Refers to a sontence commlttmg ::n 0 en e~ •. ldeterminate" sentenccs 

tions Act. aCl8eul~'CcO§nl!giO(~)tstYl~g:l: :~~ll ~ts:~~en~~ the offender must bei 
p",,"an' to 1 ..." .. , I 
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paroled on or before the fourth anniversn.ry of his conviction. Occasionn.lly, com­
mitments are pursuant to 18 U.S.C. § 5010(c), under which the judge imposes a 
term of more than six yoars (but not more than the maximum provided for the 
particular offense) and the offender must be paroled at least two years before tho 
expiration of the term. rrhere is no minimum period for parole. eligibility under a 
Youth Correotions Act sentence. 

"§ 4209" Refers to 18 U.S.C. § 4209, which permits the judge to apply the 
proviSions of the Youth Corrections Act to n. young adult offender-that is, one 
who was n.t least 22 yems old but not yet 26 at the'time of conviction. If the 
sentence includes a term of probation, the effect of citing § 4209 is to make 18 
U.S.C. § 5021(b) applicable; that section provides that a judge may release a 
youth offender from probatioll before the expiration of the probation term initially 
established, in which case the conviction will be set aside. 

Reference is also made in the report to special parole terms under 21 U.s.C. 
§ 841. This statute, which den.ls with certain drug-related offenses, requires a 
judge who imposes a sentence of imprisonment to impose in addition n. "special 
parole term," which is. added to any regular period of parole. In the event that 
special parole is revoked, the original term of imprisonment is increi1sed by the 
length of the spccin.l parole term. 

CHAPTER I-INTHODUCTION 

This is a report of a sentencing experiment conducted by the district judges of 
the Second Circuit to determine the extent of disparity in the sentencing of criminal 
defendants within the circuit. The experiment, in which each district judge 
rendered sentences on apprOximately thirty presentence relJOrts, was developed 
and organized by the Second Circuit Committee on SentenCing Practices, chaired 
by former Chief Judge J. Edward Lumbard of the United States Court of Appeals 
for the Second Circuit. In the course of it, the district judges of the Second 
Circuit-all forty-three of the active judges and seven of the senior judges­
rendered roughly as many sentencetl as they normally do in half n. year. The 
experiment thus represented tt major effort at self-evuluation, initiated and 
carried out principally by the judges themselves. 

The unique quality of this experiment, which sets it apart from all previous 
studies of disparity, is the opportunity it provides to observe II. In.rge number of 
judges rendering sentences in identical cases. Eurlier studie:'! have all been 
based on the observation of sentences rendered by different hldges in different 
cases. The obvious problem for such studies i;; how to determine wliether observed 
differences in sentences result from differences in judges or differences in cases. 
The solution is inevitably a statistical one: the analysis is bused on groups of 
ca.qes aud relies upon group measures such as the percent(lge of cases in which 
different judges give prison sentences. The current study, by contrast, deals 

·directly with diffcrencC's in judges' sentencing b~hn.vior, without the complica­
tions introduced by differences in the underlying cases. For the first time, we are 
able to observe the extent of agreement among mauy judges on n. case-by-case 
basis. As will be seen later, a study of this type has some methodological problems 
of its own, But it does permit modes of n.nalysis not previously pORsihle in dis­
parity studies, and it therefore offers the hope of gaining subbtantin.l new knowledge 
about the sentencing process. 

To the extent that this hop(1 is fulftlled, the credit belongs almost entirely to 
the judges. Theil' interest in evaluating their own sentencing pel'formance, and 
their willingness to undertake 1~ substant.ial extracurricular burden in the service 
of that interest, are the foundations on which the stud3r has been built,. 

The thirty presentence reports were sent to the judges at p, rate of five reports a 
week over a six-week period beginning March 16, 1974. The fll'st tw{'nty of them 
were actual presentence reports, drawn f.rom the ftles of probation offices within 
the Second Circuit, but edited to alter identifying facts such as llames, pIael's, 
identification numbers, and dates. These twenty cases were selected to be broadly 
representative of the sentencing business of the circuit. . 

Each of the last ten presentence reports was prepilred in two vC'rRions which 
differed from one another with respect to SOIlle chnractpristic that might be 
relevant to the sentencing process. In Case 26, for example, the defendant pleaded 
guilty in one version and was found guilty after trial in the other, but the versions 
were otherwise identical. The judges were randomly divided into two groups, so 
that half the judges got one version and half got the other. Through this tech­
nique, it was hoped that we might learn whether certnin case chul'acteristics were 
more likely than others to be productive of disagreement about the appropriate 
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sentence. These last ten presentence reports were not selected to represent th~ 
, sentencing husiness of the circuit; mther, they were selected so tha,t certain 
. ch:11'acteristics. might be tested. Nine of them were actual presentence reports 

drawn from tho files of probation offices within the Second Oircuit, although one 
version of eaoh was of course modified ·to produce tho desired variation, and 
occasional other modifications were made to sho.rpen the issues being studied. The 
tenth presentenoe report in this group was an invention of the Judicial Center 
stuff. 

The analysis of the sentences returned is p~'edicatcd on the assumption that all 
the judgcs scntencing in a particular case wel'(~ acting on the basis of the same 
information-that is, the information contained in the presentcnce report. To­
avoid introdttQiilg information gaincd from other sources, a judge who had actunlly 
sentenced a defendant (or who had participated in a sentencing council considering 
the case) was not asked to sentence that defendant for the purposes of t.he expt'ri­
ment. About half of the judges therefore received somewhat fewer than the full 
series of thirty co.ses. The total number of presentenc~ reports mailed was 1,465. 
not counting those mailed to one senior judge who was unable to purticipate 
because of illness. 1,4,12 responses ,verc received, with ull but two of the nOll-
responses being in the lust ten CUSCR. • 

For the purposes of the study, dispadty is defined n8 dissimilnr treatment by 
different judges of' defcndants who ure similarly situated. Stated differently. 
disparity is depurture from the principle thnt the defendunt's sentence shouldn't 
depend on which judge he gets. It should be noted that thi.s definition excludes 
two other plienomcn[l, that are sometimes rcferred to as disparity. First, it excludes 
dissimilar treatment of similarly situnted defendants by the same judge-that is, 
departure from the principle thnt the sentence shouldn't depelid on such legally 
irrelevant factorR as the judgc's mood or racial prejudices. Second, the definition 
used here excludes disproportionately dissimilar treatment of unlike situ(1.tiollll: we 
do not deal with the question whether sentences for stealing government checks 
are unduly harsh when compared with sentences for income-tax evasion. In view 
of the somewhat flexible content of the word rt disparity," it is importnnt to keep. 
these limitations in mind. 

ClIAPTER n~HE EXTENT OF DrsPARITY 

A. Disparity in sentences "endcred in the experiment 
For eneh case in the group of twenty that was selected as representing the 

sentencing business of the circuit, the Rentences l'endcrccl have been ranked from 
most "evere to least severe. Table 1 shows, for e.'\ch of these twenty cases, selected 
points on the rank list: the two extreme sentences, the medilmsentence, the sixth 
mOE't Revere and sixth least ,,('vere sentence", nnd the twelfth 1110st severe and 
twelfth least severe sen tenees. Thus, for Case 1, the median sentence was 10 1eats' 
imprisonment nnd a $50,000 fi]l.r, and the sentences ranged from 3 years' imprison­
ment to 20 years' imprisonment and a. $65,000 fmr. Twelve judges sentenced to 
15 yea.rs' imprisonment or more j twelve judges sentenced to 8 years' imprisonment 
and a $20,000 fme 01' less; and so on. In Cases 3 and 51 speciul parole terms under 
21 U.S.C. § 841 are included in the term "probation.' 1 

The construotion of a rrmk list of sentences of course assumes n, set of rules for 
determining when one sentence is more f>evere thnh another. In many cases, 
there would be no likclihood of disagreement on that qUestion, but there Drc 
points at which different observel'S may disagree on whether one sentence or 
another is the 1110re seVE're. 'Readers who disagree with the rules used here, as well 
as others who Wish to see more detniled datt1., are referred to the tables in Appendix 
A. These tables contain all the sentences rel1dered in each case, and permit fairly 
easy assessment of the importancc of differences that would result from alternative 
ranIting rules, Appendix A also co~tnins brief descriptions of the cases. 

I Tho OMO numbers in tbe tllPl!) !lS!) not tue same numbers that were assigned to thase twenty cases when 
thoy were mnlled to the judges. For those Juoges who may wish to refor to the presentence roports thnt th~y 
recclvod, (\ can veralon tllblo Is provltletl nt the b~gl)millg of Appendix A. 
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The rules that have been u~ed for ranking hi this study are based on the as~ 
llumption that imprisonment of any lengt,h is mOre seVere than probation or a 
fine, that supervised probation is more severe than a fine or unsupervised pro~ 
bation, and that a fine is more severe than unsupervised probation. They also 
give some weight to the authority under whiGh a prison sentence or probation 
is imposed. The details of the rules flrcpel'haps best understood by treating 
them as a series of procedural steps. Each step is applicable only to sentences 
that are of equal rank under the previous step: that is, Step 2 is used only fiS 
necessary to break ties at Step 1, Step 3 is used only as necessary to break ties 
at Step 2, and so on. For ranking from most severe to least severe, the basis for ranking at the suuuessive steps is as follows: 

1. Length of term of imprisonment imposed (with indeterminate sentences 
under the Youth COl'l'eetions Act counted as four-year terms). 

2. Length of term of supervised probation (including, ill Cases 3 and 5, any 
special parole term imposed under 21 U.S.C. §8,:lJ). 

3. AnlOlmt of fine . 
4. Length of term of un~Upervi~l'd prolmlioll, 
5. Authority undel' which a pl'i~(m ~elltouco was imposed, as follows (from 

mORt severo to 1l'!1..9t sevoro): a. Rc'gular authority or 18 U.S.C. § 3651; b. 18 
'U.S.C. §4208(a) (1); c. 18 U.S.C. §4208(a) (2); d. Youth Corrections Act (in~ eluding' 18 U.S.C. § 4209). 

6. For Young Adult Olfendl'rs ollly, the tl,ulhflriLy under Which a Ih'obatiou 
Fl'utenee or split sentPrlCe was imposrd: a R{'ntl'IH'(' tlndl'!' the l'l'glliar authority 
is tl'Ntted as more seVl'rc th:lIl a llC'rltrIlC(, of equnl1eugth under 18 IT.H.C. § 4209. 

The ranking is not affected by tho Il'ngth of nrl~' pri':Ulll 1<('nt('l1co Whose execu­
tion was ~uspel1ded, or by lm~' rcquirompl1t HIlCh a" l'l'stitntiou, part.icipation in n drug program, etc. 

For a variety of reasonfl, tllr number of sl'ntenccf' available for ranking varies 
somewhat from ease to casc. In part, this l'efiects the policy of not scnding the 
pl'e!'ll'lltence report to the actuul ::;entrlleing jndl~(', but principally it reflects the 
rxclusioll from the rankings of two clas"es of re"ponlle: failnres to st'ntt'nce hy 
judges who indicated that they needed mort' information (including drcisions 
to commit fOl' observation), and srntencrs that W(>I'O amhiguous from 3!J to 49, 
Bul; Rpenkin,!?; roughly, tht' t<ix most 1:!('Yrrc st·nll·ncc,.; in each ca~e can bc vit'wed 
as the top cighth, the twelve most sevel'e a~ the top qUl1rf,el', and a similar trans­
ntion may be made of the numbrts at the les:,; I<cvprt' ('ncl of the scale. 'I'he median. 
'sentence is the st'ntence halfway down the rank list <'x('<'pt thnt in Casl's 10 and 13, 
where the truc median fell betW<'t'n two seutencrs that were not identicnl, the 
lnOl'O sevel'e sentence was used. Tllis convention if< lmod in this report whenever 
median sentences arc displayed, to pyoid averllging t.he two sentences around the 
lllidpoillt: every sentence shown ill Table 1 and other tables is thus a sentence' 
actually reported by 011e or more partiCipating judges. 

Table 1 clearly shows tl, wide range of disagreement among Second Cil'cuit 
judges about the appropriate s('ntrllCcs in the twenty C!1..~es, SubMantial disagret'­
l1lcnt pnrsists, moreover, evcn if the E'xtremcos of the distribution are ignored. In 
both Cases 1 and 2, for rxample, at least six judges imposed prison terms of 15 
yeal's or longer, whilt' at least six othC'rs impo"ed prison terms of 5 year" or 
shorteL·. Indeed, ill man~' of the easrs the disagreement remains substantinl ('V{lll 

if we compare the tw('lfth most sevrre nnd twelfth least snvere sentencc!-l. For 
the most part, the pnttern displayed is not one of SUbstantial consenSlIS with :1 
'few sentences falling outside the ai'ea of agreement. Rather, it would appear that absence of consensus i" the norm, • 

The effect of differences in the length of prison terms imposed may of COurse be 
somewhat moderated by the fnctthat actunl time served is typically 1r$S than 
the stated sentence. If p(U'ole eligibility dates were arrayed instead of stated. 

'sentences, the range in Case 1 would be stated as One year to 6% years, which 
a])pears less dramatic thau the three to twenty years of the stated sentence. 
Moreover, within the llmits that the sentonce imposes onjits discretion, the Board 
of Parole tends ·to act in ways that limit the effect of dispar:1te prison' te~'ins 
imposed by. the judges .. It is impossible to c,valuate the impact of parolec)is'; 
cration of the time that would actually be sCl'ved under the prison senteilces 
displaYed in. Table I, since the exercille of that di:lcl'etion is affected by the' dc-, 
fQilqants~E\ behavior in pdlion. ~(It thore CUn be 110 (J,tLCstion, given tho ranges' of 
'squt'cnces shown' in tho. tnble, that the disparity in stated sentences would b:e 
reflQcte~.in suqlltantial dil;!parity in pIlle served. , , ., , ~",.,' ,: 

, :. 
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, In !1.ddition, there is nothing in the system to· moderate the effect of disagree­
ments among judges about the threshold question of whethf,lr the offElnder should 
be incarcemted at all. The offender who is sentenced to prison may be released 
before the 'expiration of his stated term, but he does go to prison; the offender 
sentenced to probation or a fine does not. It is therefore worthy of note that 
there was disagreement on the threshold question in 16 of the 20 cases. In the 
remaining 4 cases, all the sentencing judges agreed on the appropriateness or 
prison; in no case did all of them agree on the inappropriateness of prison. If we 
again cut off the extremes of the distribution and look only at the sixth most 
severo and sixth least severe sentences, we still find 12 cases in which there was 
disagreement about the appropriateness of incarceration. 

Differences in the lengths of probation te!'ms !l.nd amounts of fines arc generally 
of less importance, but the lack of consens", is also evident here. 

In short, the consistent tenor of the data ~resented in the table is one of sub­
stantial disparity. In later chapters, we sill sl-ek the answers to questions such as 
whether Rimilar sentencing patterns are found vithin individual districts, whether 
some judges' sentences are consistently toward one end of the rank list or the other, 
and whether particular features of cases tend to genet"ate disparate sentences. 
First, however, we turn to thc question of the validity of conclusions drawn from 
an experiment of this kind. 
B. What the Experimental Sentences. Can Tell Us About Actual Sentences 

Since the sentences that form the basis for Table 1 were rendered in an experi­
mental environment, the question arises whether-and to what extent-Lhe 
disparity shown in the table is representative of what occurs in the courtrooms of 
the Second Circuit. A number of issues must be considered. 

The Reprcsentatl:ve Character of the PI'esentenc!) Reports Studied 

f 
f, 
H 

Defendants sentenced, fiscal 1973 I 
Case number and category D 

---________ . Conn. N.D. N.Y. E.D. N.Y. S.D. N.Y. W.O. N.Y. -----_._-
1. Extortion, threats, and travel In aid ----,,-- ----

of racketeering 
2. Bank ro~bery •••• :::::::::""'" 
3. DistributIOn of narcotic drugs·; .... •• 
~. L~rc~ny ~r theft, intarstate comiiie'r'cii' 
6· DlstnbutlOn of nonnarcotic drugs' • 
. Income tax offensas '--. 

13 
16 
20 
~ 
6 
9 

6 
3 
7 
6 
4 

12 

13 35 
45 47 

204 364 
76 27 
31 23 
23 

D. Vt. 

0 
2 
0 
0 
0 

:'Entire 
circuit 

76 
127 
606 
117 
72 r 

It was stat,ed earlier that the twenty cases included in Table 1 were selccted to !. 

he broadly representative of the sentencing business of the circuit. It should hc fL. 

~. ~~Plr posdse(s.slon o[iiiiicqiic'drugs;: . I {au including WIre, radio, 
9. lIIe~gii entfy·orreeniiY··· .. _······· 3 0 17 55 

42 5 0 20 44 

9 
14 
11 
6 
8 
4 

22 
2 
1 

92 
92 

understood, however, that thcy were not sclected to be a statistically valid cross- : ..... ,. 
section of that business. Moreover, it is important for rcaders to understand that • 
no single cuse in thc table is in any sense representative of any class of cases. I ... 
Case 2, for example, was a bank robbery case. But there is no reason to assume 

10. Postal embezzlement •••••••• -•• _. 2 8 I 8 3 
11. Brlbery •••••• _. ••••••••••••••• 8 1 6 1 

113
2. Firearms ~~d wia'ponso'lienses""" 205 0 13 ~2 0 
. Counterf~ltlng.. •.•.• 13 15 13 G 

1 79 
33 53 
0 107 

that thc pattern of sentences displayed for thut cnse is typical of bank robhery 
cuses. The sentences in the case were the product of judicial reactipns to a coUec-
tion of fncts that included not only the title of the offense, but the circumstances 
under which it wus committed, the defendant's other involvement with the law, 
and a variety of othcr mai,ters. It would be erroneous to conclude that the range 
of sentcnces for bank robbery muong the participating judges is 5 years to 18 
years, or that sentences in bank robbery cases arc highly dispuro.te, or anything 
else about bank robbery cases as a class. The case can properly be viewed only as 
one case in a group of twcnty that were selected through a process designed to 
achieve a reasonably representative group. 

The selection process began with the identification of twenty crime categories 
frolll which the cases were to be selected. These categ,ories are shown in Table 2, 
which alf;O shows, for each category, the number of defendants who were sentenced 
in the circuit, and in each district within the circuit, in fiscal 1973. The easenum­
bC'rs in this table are those used in Table 1 to designate the cases from the respec­
tive categories. Except for bribery, securities fraud, and perjury, the categories 
were selected because of their numerical significance, either for the circuit as a 
whole or for one or marc districts within the circuit. The three exceptions wcre 
selectcd beamise of an interest on. the part of members of the Committee on 
Sentcncing Prn.ctices in increasing the representation of white-coUar offenses. 

Tahle 3 lists the crime categories that were excluded from the study. The 
first two eatcgories were excluded, although they were rel;~tively large, because 
it was anticipatcd that they would be very much smaller in 1974 and subsequent 
yonrl'. 'rhe remuining categorics weN excluded on the basis I)f the numbers shown 
in the table. . 

After the twenty crjme categories had been selected 'they were assigned to 
diRtrictR, and the chief j)rQbation officers were asked to selee1i pr()sentence reports. 
':1'he Rtudy inchldect. Qne presentence report from Vermont, two e!\Ch from Con­
ll~ctt·C\lb·N~.F~hQl:n, ~~.w;Y f,}r}FI aI;ld. W. iV eJ>.. ter. n. N.e-,~ Y.~J:fl .!,iY,9 t'r.[PllA,}Pt\~t!!l.',ll .. N.e~ .. 
Yor {, and. elgbt from Southel'l~ Ne\v Xorl{. TJ:1f'l_!pSY(PC~H)J:lS!~~,tN(~li.lSf:P.tpbp,tlQ~ 
officers were to sC'ek reports III cases that woulc1'hOt -strlko 'juUges' ns'1.1IilU;'unl,.1 
The chief probation officers of the Eastern and Southern districts undertook to 
IIssure that the caRes would include both convictions on pleas and convictions 

14. Forgery other than·iiiisti(--··-····· 10 6 42 5~ III 

116
5. Gambling and lottery offenses"'---' II 16 26 40 9 
. Bank embezzlement ••••••• 14 17 10 74 

I~: [!~g;~n~Vg~fr.f;~~1eo~j~~ijrjti:s::: B ~ ~ ~~ I~ 
19. Secunlles fraud .......... 6 2 If 5 
20. perjury •••••••• ~:·:::::::::::::::.". ____ ~ 8 g H ~ 

TOlal, included crimes ------

0 46 
4 76 
3 127 
0 102 
0 128 
2 107 
3 75 
I 98 
0 14 
0 19 Parc9nt ""'...... 184 112 574-~-~164 -------

Total, all cri'Oies:::::::::::::::: ~W W? ~W I (81) Ul> (61~ 2,(~~ 
,433 195 85 3 041 

) This tabls and tabla 3 a d I 'd ' 
ca~¥h ar~ not Included. ra er v. from data maintained by tha Administrative Office of the USC I . 
I a figures for drug orfanses are h t d . • our s. Magistrates 

I' a so sentanced in fiscal 197i The old·i~~~~s;s ~~vi~!:~ens~:aa~:~~oe~~1~3!~~~i~~~~7.lIvicted undor the old law were 

/
1 . It must be obvious that thi 1 t' . 
~ I~ Jepresenta~i~e in tho sense of

s bS~;~ ~o';~'l.r~t~~~Il COUl14 not provide a snmple that 
01 y on~ deficlCncy in this resp t't1'?S !Ca. y vu Id cross-section. To mcnt· 
~~~lt~d It~ systematic underrcpre~~~tlttli~;C'~i~~ol Y~'fcess for the twenty ca~~~ 

.' e wen t:y cases are believed to b' " e CBS .• r.cq~lCllt offense categories. 
~~:sr~F';la varlet): of case types that a;cl~~~11fi~~.t~tl\I m. the. sen He that they 

Ie ca8es 111 fact appeared' S III lC CIrcUIt. Not only ha' 
~~~~ "'bill almost certuinly Ilppeul' i~l S~co;ld~' .Ci~·CtUit courtroom, hut similll~ 

e ~st of our knowledge nOllC f tl yCUl Courtrooms in the futur 
~~~cf~dlt~~~adU~USthunl. l\~ore~vel', e~cCp~el;~~~n;{y f~~.e~l~ttWi?d, COl~c1 l~e terlnc~ 
o th b . < 0 e wlute-collar repre -cnt t' e Hee cnses that were 
th~ sei. ~~IS of .what people thought it W~uld ~h;:~' ~fne tOdf .thc ~nscs. wus selected 

I ec IOn PlOCeS!! was neutral. v ,t JOU lSparlty; 111 that senllC 
t n summary, thc case~ studied in th .. ,'. ' 
the~l'~w condeluSions about sentencing (\ pe:t~~~~~lCpt. c!l.n~l?t apPI'OI?rintely be used 

. e. use to drnw statistically v J'd . f. Ot pm lcultll' offenscs. Nor can 
r6~portlOn C!f the Second Circuit case~ in '~lli~tlces . about matteI'Il such us the 
sent ap~l'Opr1ateness of illcarceruti~n 'But if . 1 ~f~ Judges would di~agrec about 
grOUepn?mg atppears to be It sCl'i~us problem' ~~e ~IS group Of cases, dispurity in 

IS ~er amly adequate to SUPPOl't tl' t~presenttltl.ve e~lal'ncter of the 
problem III a substnntial proportion of SC~~)~~ngusl~ltl thnt disparIty is n. serious 

4G.-43i-7il-_20 ,. U'CUI enses. . 



8.110 

The uPaper Dejendant'l Problem 
1 . 1 iS5U(' to he c()l1sidel'ed is whether 

Probnblytfle lll~st seriouR .1ncLhf~osft~~fion pr~vide nn ndequ!lte .npproxima" 
sentences rnndered m lm ~xpenmen.t. In the exprrime'ut, We' 11a\ e sentences 
Uon of what would occur III the COUl .lh~d\tn opportunity to form any personal 
rendercd by jndges who hn,:,c never nsis of fttce-to-faC'e contuct. Moreovori we 
impressions of the d~fendu:,t on we f has no conseqnt'nces for flesh and b ood 
luwe n decision-makmg ploces~ .m 
defendnnt~ or their fandlies or VIctims. . 

TABLE 3.-EXCLUDED CRIME CATEGORIES 

EnUre 

O. Conn. N.D. N.Y. E.D. N.Y. S.D. N.Y. W.O. N.Y. n.Vt. c\rcul 

0 63 
2 109 
0 1 
0 7 
0 2~ 
0 

~8 0 

28 31 
24 6~ 
1 0 
6 1 
3 12 
2 1. 

22 19 
0 61 
0 16 
2 64 

43 G 
2 8 

13 28 
3 49 
0 3 
0 4 
3 34 

28 9 
1 2-
0 2 

13 3 
6 28 
2 .\4 
2 22 
0 3 
0 9 
8 18 
0 18 
0 24 
0 20 
0 4 
0 22 
4 17 

11 0 
18 4 
4 11 
2. 1 
3 0 
0 1 
5 7 
8 14 

15 4 
1 3 
9 8 
1 3 

1 1 
0 26 
() 15 
0 18 
0 13 

0 0 
9 8 
4 6 
4 8 
6 1 

18 4 
4 1 

309 269 
Total, uxcluded crimes ••••••••••• 

. h the dcfendant is ~he less tronblesome 
The absence of ftwc".to:face eont!lC.t w~t ental milieu. It mny b~ conceded,that 

of these two charactel'lstlCs of the t~p~lm m'ght be different If it personal n~sess­
the selltcnees rendered by individuf ~\l [esth; equation. TIllS is particularly tru~ 
ment of the defendant were to en ;:.r III ~o trial but it nlso l\pplies to some exton d 
with respect. to those defcndnl1ts w 0 go. d 'n leus But we are not eoncernc 
to the ~uch larger lmn~be~ 'Yho nre convlCt? 0 aFe o~l~cerned witH the rallgc~ o~ 
ill this study with the lOdlVI~U!l1 senicnce:, T~el'O is very little rcuson to ~hln~, 
disng~·eement about. appr?prllltt~ .s)~i~ngchl·the study had had .an OPJ?Ol'~UntltJ'ce~ 
thnt if each of tho Judges pur lOll dauts the ohnnges 111 thClr !len ~n 
fonY{ n personfll nss~ssment of t~: ~lefe~ld snbst[l,ntiully alter the .cUstril;>ntton all 
would have operated 1ll [L munned a w~nsnallY favorable hnpresslOn migh wble sentenoes. A defendant who ma. can ,Ul ,'ho made an unusually un~twora . 
bnve hall lower sentences ull nlon,nd, one ~uees Somo defendants might h!J,VC 
h;lpressioil mig.ht

d
· well, hnve hd~e~~~:l':.~ed other ·judgc.s in the o.t1hedr dfireJ!~~}~ 

affeoted some J u p;es 1ll one t fi d thnt the Impact of t 10 e en . 
It would be unusu,nl, one w~u1d SUPI)th~ c~s~~\n the experiment would be t~;l[\~~ 
dmnennor on the sentcncesllU .:~ ~nd the lenient more severe. ThUhS, ~vden e !lt~ he 
the. severe sentences more Clll.., t' n thnt is nvailable to t eJu g :1 
the ~xperiment pmitl'l t:urt o~ t~e l1~!orni[\lU~OlY to have had much impaot on t Ie 
time of sentencmg, thlS omiSSion 1" no 
extent of disparity observed. 
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The other feature of the experimental environment is of more ooncern. Surely, 
the ju"dges participating in the study must have wC'ighed their sen tencing decisions 
less carefully and responsibly than they weigh decisions that have reul canso" 
quenccs for real people. The appearance of a few unlawful sentences ill the study 
would seem to oonfirm that a priori notion. It may be that the more careful and 
thoughtful deliberation that takes place when renl dC'fendants are before the 
court leads judges to X'each mOre nearly similar ret-mlts in similar casc~. It may 
also be that the responsibility that a judge bears when dealing with the lives of 
real people tends to result in sentences more ne'arly in agreement: the judge 
inclined to be tough may find it easier to indulge that inclin[Ltion whcn there iR 
neither a defendant nor [L family to be hurt by his deoisions; the judgt' inclined to 
take probation risks may find it easier to do so if there is no risk at all that the 
criminal will find other yictims. If these 'obsel'vations are correct, it mu~t be 
concluded that thcre is 11 tendency here fol' the exp"l'imental dntn to overstate 
the extent of disagreC'ment among the judgef':. But one would 111so expect that this 
tendency would be less strong in those cases with fnct pattern,; familiar to the 
judges: if the judge had a body of his own highly relevant sentenc.ing experience to 
guide him in deciding upon a. sentence in the e'xperirnent, 'the influence of lc~s 
thorough deliberation or It diminished sense of resl10nflibility would be expected to 
be greatly reduced, 

As waR noted earlier, thc gOlllln selecting the twenty case's WIlS to find cases of 
fmniliar types. Nevertheless, given differences in the offl'lIs(' mix from district tn 
di"trict, not all of the cases wero likely to Feem fnmiliar to all of the participating 
judges. On the basis of the datR contained in Table 2, it Imems TC'asonable to con­
clud(\ thnt Caset> 1, 2, 3, {i, 13, 14, 15, and 17 invulvPll ntren~es that would be 
familiar to RIl judges with the excf'ption of thmw ([lIit!' r{'centl~· nppointed and, 
in some of the casl's, with the additional exception of the two judges in the Dis~ 
tl'ict of Vermont, Putting Vt'rmont aside, ('ach of tl1P~t' offellse' (,Rtcgories accountcd 
f(lr Rt least as many defendants BentencNI in each district in 1 U73 M thC'ro were 
activo judges sitting in the district. For the~~, pight ca~p~, which might be' thought 
to he more reliable indicator", of court.room pl'rformance thnn thc) others, the 
pattern of disagrcement shown by Table 1 is nut markedl~' diffc-rent. from that for 
th(~ other twelVe'. 1101'eovor, the pattern holds np (~\'('n if we eliminate those 
judges who entered on duty within the last fr\'(~ years. a proc!'d\1re that inoiden­
tally eliminRtcs hoth of the ·Vermont judg(,g. The rt'~lilt~ of thi" elimination arc 
prl'sented in Tnhle 4. Hinen only 32 of the 50 pCl'ticipnting judgC'fl ('ntercd 011 duty 
be-fore lU60, thill table US('R the fourth and ('ighth ~t'l1tcnc(':-!, mth(?r than tIl<' sixth 
and t\wlfth, to approximate the octile:l and quartile". 'The table shows that the 
di,;trilmtion of thc !lcntences of thc relativel.~· ('xperi<'Dccd judges in these case" is 
wry similar to the distribution of the scntt'net's of (tU the judges that is prt'sented 
in Table 1. In the light of this patt(,rll of sentence~ rendered h~' relatively experi" 
eneed judges in cast's involving rell1tively familiar ofi'C'DSOll, it S(,PlllS probahle that 
thr. tendr.ncy Ior the experimontal sentences to be more dispnrutc than courtroom 
sentences, if it indeed exi::;ts it ull, is not, R vcry strong one. 

The Usc oj Identical Preselltence Repo1't,s 

For each caso in the study, all of the sentences were l'('udrl't'd on til(' basi::; (If 
information contained in identical }Jr('~t'nt(,lwC' l'epDl't!l l'ullmittl'C1 (lver the signa" 
ture of t, fictitious chief probation offie"r nauwd Jnmes Eo 11me!'. In actual 
practice, by contrast, . defendants in Cnses that n1'(' quite t'4imilnr may well haY<' 
their presentence investigations condllcted by different probation officers who 
react differently to similar factR und whose '.'IIlTing perceptions affect both the 
fllctunl presentation to the judge and, if thC're is 01\(', the recommendation. This 
difference between the experimental practice lind Hrtuul prnetice m[w affcct 
the dnta. in severnl ways. First, llnd most obvio\lll, by rliminating the differcnce.~ 
in probation officers' perceptions we havc eliminated n fnctor which in Ilctual 
practice must tend to bc disparity-creating. Indeed, it. i;; posRihle that there fire 

,. not only individual differences among the probation offict'rtl, hut that We' may al::;o 
have eliminated institutional differenees among probation offices thnt would 
nl~() ,te'nd to create more disparity wlll'n judge" fnJln lIix RCp:lrlltu distl'iet" m'l' 
conSIdered together. 

But is is also pos~ible that we hnve t'liUlinated n cli:.;pal'ity-r,'ducing influenC'e, 
at ll'llst within individual districts. It will he l'(>el1 in Chapter IV that Mr. JUlllCS 
E. Miller's sentc'l1CC rccommcnclntiOl1s ~(lrl'it'd very little Weight with the jlldges 

.l 

__________________ ............................ 1111 .......................................................................... ~~i~ 
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TABLE 4.-SENTENCES IN 8 CASES BY JUDGES WHO ENTERED ON DUTY BEFORE 1969 

Case number 

2 3 6 13 14 15 

o~I-iO-O+-O 
':l g g ':3(3 E;t' 
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., ~ S iii P.o..o <> 
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o ~ ~ ~ f; 0"'-9 
t'o.o.rl"PO 
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~.rn. """000 0 g a 
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Most severe sentence __ 20yrprison;~65,OOO_ 18 yr prison; $5,000_ 10 yr-prison; 5 yr 
probation. 

3 yr prison; $5,000 __ 131 yr prison _______ I(CA indeL _________ 1 yr prison; $3,000 __ 3 yr prison. 

4th most severe 15 yrprison; $35,000_ 15 yr prison ________ 6 yr prison; 5 yr 
sentence. probation. 

8th most severe 10 yr prison; 5 yr 15 yr prison [(a)(2)J __ 5 yr prison; 5 yr 
sentence. probation; probation [(a)(2)J. 

$40,000. 
Median sentence ______ 10yrprison;$ZO,OOO_ 10 yr prison ________ 5 yr prison; 3 yr 

probation. 
8th least severe 5 yr prison; 5 yr 7 yr prison _________ 4 yr prison; 3 yr 

_____ do _____________ 6 mo prison; 2 yr _____ do _____________ 6 mo prison; 3Y;1yr 
probation. probation_ 

Z%yr prison; 6 mo prison; 18 mo 1 yr prison _________ 3 mo prison; 2 yr 
$5,000. probation. probation; $5,000. 

1 yr prison; $5,000 __ 4 yr probation _______ 3 yr probation _______ 3 yr probation; 
$10,000. 

1 yr prison; $5,000 __ 2 yr probation; .$500_ 2 yr probition _______ 2 yr probation; 
$5,000. sentence. probation; probation [(a)(2)J. 

$10,000. 
4th least severe 5 yr prison; 5 yr prison _________ 3 yr prison; 3 yr S rno prison;:1 yr 2 yr probation_. __________ do _____________ 2 yr probation; 

sentence. .$158,000 [(aX2)J. probation. probation; $5,000. ~ $1,000. !.eastsevere sentence __ 3 yr prison ______________ do _____________ 2 yr poson; 3 yr 3 mo prison; 5 yr _____ do __________________ do _____________ 1 yr probation; 

1 yr prison. 

6 mo prison; 3 yr 
probation. 

4 yr probation. 

3 yr prob51ion. 

2 yr probation. 

00. 
probation. probation; $5,000. $1,000. Number of sentences 28 __ . ______________ 31. ________________ 29 _________________ 31.. _______________ 31._ •• _____________ 28 ________ • ________ 29 _________________ 31. 

ranked. 
----_._---

(Y.) 
I-' 
I-' 
l-v 

..,.... ...... ..,.........-.. -.-""........,..-

(Y.) 
I-' 
f-' 
C;:) 

-. 
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A third possible effect of ulling identical presentence rl;ports is that judges may 
h:we l'('ceived some of the information in somewhat unfamiliar form, This does 
not R('em likely to h(we had a major impact on the sentence:> rendered, inasmuch 
ns tIl(' g(,ll('rnl format of the presentence report is prescribed by the Probntion 
Division of the Admini~tl'fitive Office and is closely followed in all of the six 
district", of tho Secolld Circ'uit, The ouly problem that wns specifically observed 
waR that, in Case" 2 nnd 9, the report did not cnll attention to the possibility of a 
Youth Corr('ctions Act tlentoncc, It i:> po;;sible that this omission might have 
influenced the sentence of a judge whose probation office regularly present~ th() 
sentenoing alternatives exhau~tivel~', but it doe~n't seem very likely that the 
distribution of sentence in either of those two ca8es could have been influcnced 
vcry much, 

Overall, it i'eems probable that the llet effeot of using identicnl prcsentence 
l'C'port~ wn" t<ome understatcment of the extent of disp:;trity, 

Flli/m'o to Simulate Sentencin(J Coullcil in ihe Eastem Dz',~t/'ict oj New Yo1'i\; 

For mnl1\' years, practice in the Bastern District of New York hUR r('quir~d 
that the ,.;elltence be rendered only after the sentencing judge hag had an oppor­
tunit~r to consult with two of his colleagues in a sentencing council. In the course 
of the planning for the sentencing study, it was decided not to agk the judges of 
t,he Eastern District to simulate the sentencing council. The sentences received 
from the it'n participating judges in the Enstern District therefore do not rcflect 
the influence of their norlllal coll{~gial procedure, To that extent, the sentenccs 
reported in the ~tudy nm~t be taken a~ representing the sentences tlu~t would lllWO 
been p;h'cn in the ab;;ence of the llt'ntencing council, rather tluUl tho:;e that are 
:lctually hauded down, PrC'>:muably, the sentenres nctual1y handed down hy 
l>:a,,(('rl1 Di"t,riet, j\lclgC'>{ are more ncady in agreement with one another, 

C01lclusion 

The ~ent('nc(',l ]'()[lorted ill Tahlt' 1 m'o sentences rel1llcred in l\ game, The object 
of thr gmue \va" to :<inmlnt.u actual sE'ntencing deoisions, It is in the nature of gmM" 
ofthiH type that they are impcrfcct, But if we cannot eliminate the imperrect.illn~, 
we can try to evalul1te their likely ill111:;tct on the experimental data, In the fore­
going discussion, we have con>litiered "'cvernl such imperfections ancll'caclu'd the 
following conclu,;i(ln~: ' 

1. TIl(' e/UWR Rt'lccletl fo]' the t'xpcrinH'ut are Hufficit'l1tlr l'Pjll'l'Ht'utativt' that 
a finding of considC'l'nble dil;parit,y in this group of cniles would HUPP0l't tlw ron­
cluf'ion that considerable disllHl'its' ('Xii,tR in a sllb~tantial proportion of ficl'ond 
Ci I'clli t cnse8, 

2, The inabilit.y to simUlate fuce-to-face contaot with defendants in tho expl'ri' 
ment, probably did llot tend to produco nn overstntenwnt of the t'xtcnt of di,­
parity, 

a, TlU' fnct that the st'ntellN'~ in thC' C'xpt'rimC'nt would not ill fnct be l':tl'l'ied 
ont may havc tended townrd ()v('rf;tatC'IIH>nt of the extent of di~parity, but tiny 
sllrh t('ndt'l1ey do('~ not npllPHr to hav<, h('('n RtNng, 

4, 'l'o ('xtt'nt thltt prohatioll (lfrict' !4PIItcnc'ing rccullnnondntiol1s may tt'ud t~ 
bring dilt'C'rt'llt jurigt's tngcthC'r in th('ir nciunl scntencing derisions, the ll~C ~f 
identirlll prc~t'nten('e r(1)Ort8 signed hy n fLCtitioU8 probation officer may have 
tC'uricd toward ovcrstntt'mrnt of the ('xtent of dispt\rit~·, but the net effpct of 
1lsing identiolll pl'csentpnre rcports pr'lhnbly tended toward understlttt'mcnt 
ratlwl' than overstatement" 

}-\Uhjel't to tho CltVPllt that tho !4cnh'llCt's from the Eastern District mUl't he 
cllllsidt'rpd to represent ~('lItellceK that wOllld have been l'ender~d in the ab~l'nce 
of It R('ntencing coullcil J)l'ococlul'C', \\ (' tlwrefore conclude thnt the disparity 
pxhibited in Table 1 jf; It reltsonably good npprOXiDllttion of what really happens 
in til!' rOl11'trlllllllR lIf thc t'il'!,!uit, 

~nAPTlm nt-poVrTEltNS 01" SI';XT1"XC1;S 

_1. 11lIrot!,u'll'ol/ allli BltllWl(!I'!1 

In ('itapt!'l' II, the focHs wn~ on tht' qucliLion whrthcr ~l1b"tnntinl dii,pllrity 
('xi"t" muong thn dh,trlct jlldgeH of tllQ Seoond Circuit, In thi~ chapter, an effort 
is rnud!' to allah'llt' the, di~p:\ritv that h!L'I been ob,;el'\'ed by looking for pattern, 
in tIll' data thllt: nulY inCi'p:lHC (Jiu' llndt'l'st:t!lOing of it, 'rhe analysis hero hi bURed 
(\1\ tlw "arno :<Pllt('nep,; that, fOI'\11('(1 the bn>,ls f~lr Oha11tel' n, 
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Thc first question treated is wheth 'tl l' . 
cl}up!t'r i" pri!nal'ily It re:mlt 'of d'" e,r lr, (l~tJl\l'ltr ~lh"'(,I'\'et! in the »l','viltu ... 
d~trlcL~ (}r Pl'Ull!tl'ily a re,.;;u!t of diff~~~~~ll\~l~t ,I,mong .!udge·" within individual 

dt~lffct~, It 18 concludcd that sUu:;tantial dis('I;~/~I; 1'~~~t,l'l:rl~:g prllC,ticC:H Ulllong di". 
I ,~'rcll.cp" nIllong district, aro of SCCU! ,'.1) tXI~~~ \\JUlIll distl'lCt~, and that 

pallt.y fuund HmIJIl!! J'udO'('" (If tJI" l~ 1~ ,t ld.trI~),.lJ.l~pol t..Ul("', In nddition tl·!c' dl'~ 
th' th I '" " ," ,.: ~ l'1'n htl'lct f v 0 ,. ,',,-

L. (:01',\' t lat s!'ntencing <'nUnci!' tend t . (J .,,'''' lllrk CIl"tll dOUbt OIl 
scntcllCl!1g among the jud'')'c,; who' p".. ,t' " () gl'lll'l'lltc l'<II1Ul\lln ll]Jpl'ol1rl]('s II> 

The "('co d t'" ",I IC11Jatl', 
" .!l <Jue~ 1011 considcred is whl'thcr 1" ,,' 

tonds t',l lmng Jlld{J;c;; clo~(>l' togl'thCl: i ti,:" XpCll{)IWC' • nn tIll' l<'edm'lll bcnl'll 
an," "tIch y'nd('ncy; n lLlI ticntences, .N () \,vichmco j" fOUllcj of 

The third question adcll'cs~ed in th' l' .' • 
is a funotion of Ilome J'ud;ycs ll'tlll'tue" °lll'lPt('~/, ,w)wt.hel' tIl(' di,;pnl'it v o\)sl'l'\ wI 
Il'hilp otll('" I, I 't 1 M" u V l'Pllul'l'lllO' 1'1'1'ltl'V'l" ' " , :1>; 1.1)1 ,lla Iy l'C'nder li'yht () :' I " ,h ' L Y "evo!'!' :;('llt(,ll(,('~ 
!lot so easll\, l'xjllailll'd 'I'lie ()"C,),\"'Vll 1 l!'~, t.l" cOllCluded that 111C' dis!)'l"I'1 \' I' ", ' ' . " ,. c mlli" 1ll'lJorit ' 'f th ' ' " , ..; ,ue "<lIllCtune" ;;t'\'p1'o l'l'htivp to the' 11' :; 0 (' :::it'collfl Cirelli! jwI"'l' 
a~e !ndcl'd "Iu:nging jUClgl'';'" and'lc~ic~~lt ~~g,c~es ,1\l1d ;"()n~I'tillles leniont. It' lil~l": 
ale ,t,fc\\':-thclr oOlltribution to til<! di" )'l!'i 1:~ .md II,wol~ld appear that th .. !''' 
contl'lbutlllll madc by jnd,rcs who (,;llllllt' b i~ pro

l 
hll'1ll I",m.utll' l"'lllpal'l'd to th,' 

4 o·~ 0 e :--U () Hll'Ucterlzcd 
B, .llelhodl/ of Alla{y~is ' 

In ~oll1pll!'ing seutpnCCH with 011(' 'lllutl "... , , 
th?~l' I" no single ur:it of llH'llsllrem~nt, If 1,\:', '.I"P ~~'(),!lIn~tpd hy (!lC filet thaI 
~tblJn nlld another Impo~cs only a ;;:~ lOO r lC Jud,,( "~l!t( neps to "IX mOIlUI~ in 

: bl'st judge Wits mort' ReVp;'()' but 'we: h':l!\ IIIC': ':'(' CiV1 pl'obably n~l' .. e thut till' 
morc ;:e\'\r(~ ho wns, Our inahility t;l d:~ ~(i~', ~l~~',lnl11ilfu~ way (If ,;nying how li1lldl 
tonI" aVailable for l\n,tl\'zin'y th;' d,t, : ,O'\(1 ~o ltmIt; the numb,,!, of stnti~ti('a1 
• The principal tool lised in thi :\'1 III a, titHe y ':f thiS tn1C, 

l\ol:'I(lgOl'(lv-:::lmirn(lY tl'st '1'111" t "t d,II1]>(('l and (hU\ltt'l.' IV i~ knoWll 'I" 1111' 
t1 I'ff " ~ p, oc..; not rC(ln'l" tl t ' ' Ie ( I '('rl'n(!l'S ht'tw('('n Bontenc!" J ,;' ,I e 1Il, 'Yt' bc ahle to Illl'a,;UI'" 
selltenl'e,~ in order of ~cverity, Itth~:~t"I..;\dll('s ,n"''l!I:lC that Wi' HI'" ahll' to rUllI, 
to ctllllpnro the HI)[ltC'nces or' two I:OU' ',~ l}llptlUil I", mlldl', the test, (':1n h,' u..;('11 
\\'h~'(h('r the rPlativl' ~<'\'erit.v of tIl %, , lJ·t~ 0 JU~. gP~ l~l It ll:tl'(irular ('II,;{' :mrl a-I­
unItI'c'} 't I .' Lll I'l'n ('nco, I'> so dllf"l't'Ilt 11 ' t tl 1" ' '3 (] la\'e Occurred sil11ply bv 1 ' l' ' ~ ],l Ie ( 11!l'!'Plll'P i" 
~xpcl'i(!nced judges in the circllit 'l'('llde~('dll:~:~to;l(:r ,exPWPlp, if GO ])('rt'pn( pf !lll' 
I~ a CUSP nnd only 50 [JC'l'ccn(, of thc in~'x ~e '" ~ :~~~) 11'0(' years' prison 01' llll.!'!! 
dlffe\'c'Uce of 10 jll'rcC'nt miIT!l! '10('11 J l' I 1'.1 need ,jIICIg,', Wl'l'C that SP\'(,[,(' till' 
expo\" I' ",)C ( Ito to Olll' "I' m '" f " i ' dl:l1~l') t}!tt Just hnpP('Ill'd to bp distl'i1Hltl'd un"r 'l! :'1)", :I,elor", lml'P!a1l"! III 
Ub JU JC'" "e could not cOllcludl' on thi' ,,' l' \ !1I.ll ~ )[ L\\Cl'!1 thl' two /!:l'lInps 
etW('Pll tIle' Re\,el'ity of It judgt"s 'cnt' :~.( \i( lll( e t lat Ihrrl.' l,.; 11 !,pi:'lil'n"hil) 

!he bench, But if (Hi ]l(~rCc!lt of Ill" ~,~ J: :,1(('" :~y~ the !t'ngth of his ('X[Wri('Il('!' Oli 
lnexp('riPl1ccd judges rellderl''' '('llte'III': (,ltlIP~' Judge',.; nnd 1ll113' [0 P"I'(,Plll, IIf Ih(, 
would t 1 1"1 } , ,ll ~ ",l'S 11'; sevol'l' ih' -(I ' , , 1 llo, le 1 w ~' to Imve \'{'"ult"d '(llc'l" 1'[: ' tl'. "I c ,l -pprCt'llt. (hlll'),('IU'(' 
Irro ~V'tllt 1 t" ~ " " 'lin It' (' 1'\I\C(' d' -t "I t' . -1' c larnc erl"tlC ulllOng eXllcl'itmeed ' 1 I' " ',. I; II JU loU "t ""IlW 
conc \Ide that therc \Y'!'; '\ d'ff'" "tl ( Ill( xpprH'lll'pd J\1dgl's, \\,p Wl1uld 
expcriL'llC(', The K()imo'g'll:ll\'-~l~li~;l\(~ mnol~g tltt, "c:ntPIlI'(>" thllt. W1\": 1'1'1atl'd III 
lhhe l~kclillOOd thnt obscrved \liffbr~lle~,~'~~J\h~s(,l:t!al:;\' I: A,\'i'tt'lll flll' ('\'aluatillf( 
C Ullee, ' h ~ pc HlIghl have' (J('('IU'\,('r! I,,' 
,l'he t('~t is used here at the o~ ,,' t ' ' 
~ffer()nce between the l'wntC'llces' (~f-PC;(.l~: c(JI~hdel,l!'(' lew!., Thl\~, till llb,('r\'('d 
Ulficaut (Jnly if thrrC' nrc fewe], tlltln ti t~I;') ..,l ",up" 1 (II JhdgC'~ wl!~ be 11'(':11 ed a~ .,ig-
OC~l'l'Cd through the olx'ratiun of oh,tl~~~,ce~ 11l I. t at the dllf<'l"'llCe ('ould JUIVI' 
, VOll so, it should be rcco!!nizod that '" } , 
tlSnship;; thnt don't l'eally oxi~t We " we !Un t ~e rIsk of affirllling SOllie 1'1'1-1-
~f ,codtCh verdict SOllle relnti;~8hip8 tt~~l ~{o ~:;~!~\\~:l'e~~~' lro'd"e"del', ~f rejecting with 

JU gelS whose sentcnces are the sub' , f ", " IS;, n el' ,glVOll the munbel' 
~W generally l'cquiro.'1 that there app~;~,t f ~'h~ l:;tUdy, the Kolmngorov-Sll1irno\, 
I, cronCe in tho lloighbol'hoold of '10 ; " 01 a y eas,t o~e sontence in the ClIse, It 

beIn~ ,C,OU1p!lred before we oan reJ'eol Ol~entt'tg~)pOll1t" between tho two groups 
POSsllnhty that the difference 'Ii ,a e, 'J-pCl'eont confidence lovel the 

, the chm:acteristic being studied~ t e sentcnc(~,; obscr\'pd had nothing to do 'with 
d' We Will be nssisted somewhat in th ' 
hfferr.llces between groups of judges n et 1?l'c"el1t c!lapter, by our ability to tCHt fol' 
t e more experienoed judges as 0 m One calle but III twenty, If, for example 
~ur twenty casos, wo would 'col~cf°tIP gave ~1l0~~ sever~ sentences in 'enoh of 
~cly even if we oould not claim d~t[~t:~t, oX

j
Pep0l;1fjced Juqges sentence more 

I Tb .IS lOll SlgllJ 1canco 111 any singlo caso, 
; 1197i),o !Colmogorov-Smlrnov test Is described In Conover, Practlcnl Nonpnrrunetrlo StnL!sL!os, at 308-14. 

I 
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JABLf5.-SENTENG£ IN 20 CASES BY JUDGES OF 711£ SOL'TIIERN DIHRlCT DF flEVI YORk 

r!ase 'Nil 

2 3 4 ,; " 7 8 
"'-~-'--'-. ----~-----------------------------. 

Most severe sentence •• 20 yr prison; 
$10,000. 

4th most severe 
sentence. 

15 yr prison; 
;35,000. 

18 yr prig!>n; 
;5,000. 

15 yrpriS!ln; 

101'[ \prison; 
3yr proba· 
tion.. 

;; Yr.prison; 
3yr.proila­
tion. 

8th most severe 
sentence. 

15 yr prlson._ •• 10 yr prisDn; 
$5,000. 

5 ye prisa.1; 
5y! proba· 
tion. I{aXZ>). 

10 yr prison .... S yr prisDn; 
3yr proba· 
tion. 

Median sentence •••••• 10 yr prison; 
~75,OOO. 

8th least severe 
sentence. 

10 yr prison; 
$32,500. 

4th least severe 8 yr prison; 
sentence. $20,000. 

least seVere sentence .• 5 yr prison; 
$50,000. 

7 Yf prison ••••• 3 yr prison; 
3 yI proh.· , 
tion. 

S yr prison .......... do ...... .. 

• _ ... do .•. " ..... I ~W~s~~~. 
tlon. 

Number of sentences 
ranked. 

27 .......... _._ ,9 ............. 29 ..... _. 

:; ¥l' pnson" .... :;, yr.prison; 
3 yr proha­
tion. 

"" ... dn... ... 4 yrprmon; 
2 yr proba. 
tion. 

4 yr prison ..... a \7 JlTlson; 
3 rrproba· 

3 YT ;:>rjson, 
2yrpro~a· 
ti~n. 

tion. 
2 J'r prison; 

3 yrproba· 
t1tm~ 

3 '1rprison: 
$5,000. 

do. 

2 YI prISon; 
$S.OOO" 

1 Yi pnson; 
$S,OOO. 

3 yr ~riS~... . I ~ yr pnson; 6 rno prison, 
3 yr l'roba- 2711 yr pro· 
ti~!}.. batfOJ'l~ 

$S,{)OO. 
.. "do. 5 YT probation ... S mo prison; 

$5,000. 
1 }rllrisc~. • 2 yr prcbatwn ." 3 me prison; 

$S,OLh'l 

. 29_ .28 . 2S. 

2 yr prison __ 

de 

15 mo l'rison ... 

I yr prison 

'S rna prison; 
IS mo pm· 
:ballon. • 

YeA indo! •• 

l'lt v/ison, 
aYl proba· 
lion. 

S rno·prlSon; 
2:1> Vt pro· 
baUon. 

I; lifO .prlsoo. 

2 mo,prison; 
'1.8 rno .proba· 
lion. 

4 yr probatIOn .. 3 yr ·probation. 

1 rr probation" 1 YI probation. 

23 2J 

9 10 
---.....-....-~--

I ':If prison; 
2 Yf unsuper-
vised proba· 
tion. 

I '1r prison 

S rna prison; 6 rna pri~on 
2 'If unsuper· 
·visod proba· 
tion. 

S mo prison ... a rtlo prison; 
27 rna pro· 
ballon. 

a rna .prison; ·2 rna prison; 
55 rno un· I yr proba· 
supervised lion. 
probation. 

2 yr .unsuper· 2 yr .probalion. 
vised proba· 
tlon. 

.do . 2 vr probation. 

_ Suspended if 
I~ave United 

1 yr probation . 

Slates 
3lL 29 

"1 

;:.c. ,.... 
...... 
....l 

:1 
'I 
\ 

j 
I, 
J 

\ 
11 



Case number 

11 

Most severe sentenca •• 6 rno prison; 
6 rna proba· 

12 13 g 15 

1 yr prison .•••• 1M yr prison ••• YCA indeL •.•• 1 yr pr/sor.; $3,000. 

6 rna prison; 6 rna prison; .•••. do ••••••••• 6 mo prison; 
$5,000. 

3)i yr proba· 2 yr proba· 
tion. tion. 

8th most severe 3 rna prison; 3 mo prison; 6 rna prison; .•••• do .••.••••• 3 rna prison; 
sentence. 2.1 mo.proba· 2.1 mo proba· 1.8 rno proba· $5.000. 

tion; $5,000. 
6 rna prison; 

$5.000. 4th most severe 
sentence. 

tIOn; ~.500. !ton. lion. 

19 18 16 17 

2 mo prison; 3 yr prison .•••• 6 rno prison; 2 yr prison; 
16 rno proba. 18 rna proba· $2.500. 
tion. tion. 

3 yr probation ..• 1 yr prison ••..• 2 mo prison; 1 yr prison; 1 yr proba' $10,000 . 
tion. 

do •••••••.• 3 rno prison; 3 yr probation .•• 6 rno prison; 
3.yr proba- 6. rna proba· 
tlon. tlOn; ~10,OOO. 

2 yr probation ... 3 yr probation ••..•.•• do .••••.••• 3 rna prison; $5.000. 
Median sentence .••... 1 rna prison; 1 rno prison; 3 mo prison; 61110 prison ••.•• 3 yr probation; 

11 rno proba· 1 yr proba· 21 rno proba· $5.000. 
tion; $5,000. tion. tion. 8th least severe 1 rno prison; 1 yr probation ••. Z yr probation ••• Z yr protiation ••• 2 yr probation; •••.• do ••.•.••• • 2 yr probation ... 2 yr probation ••• 2 yr probation; 

sentence. l~ mo. proba. $5.000. $10.000. 
tlon;~,500. 4th least severe 6 mo probation; ..... do ••••.• ----.... do .............. dO ......... 2 yr probation; 1 yr probation ........ 

do 
..•..•••• 1 yr probation ••• 18 rno proba· 

,-:-".;....."~-

20 

6 rno prison; 
2 yr proba· 
tion; $1.000. 

3 mo prison; 
$1.000. 

3 yr prob,tion; 
$1,000. 

2 yr probation; 
$500 •. 

I yr probation; 
$1,000. 

1 yr probation; 
$500. 

ll,OOO. 
sentence. $5.001l. $1.000. tion; $1.000. 

Least severe sentence •• $2.500 ......... 6 mo probation •••••.. do ......... 1 yr probation ... 1 vr probation; 2 yr unsuper· 1 yr probation •.••••.. 
do 

•••.••••. 1 yr probation; '$~,500. vised proba. $5.000. 
tion. 

Number 01 sentences 26 .............. 2a .•.••••..•••.• 29 .............. 26 .•••••..••••.• 27 ............. .28 .•.••••...•••• 27. __ ••...••.•.• 
28 

............. .27 .••.••.•••..•• 
28

. 

ranked. 
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TABLE G.-SENTENCES IN 20 CASES BY JUDGES OF THE EASTERN DISTRICT OF NEW YORK 

15 yr prison; 5 yr 15 yr prison ...... 10 yr prison; 5 yr 
probation probation. 
l50,OOO; \(3)(2)}. 

15yr prison; $5,000 •• 15 yr prison ...... 5 yr prison 8 yr 
probation. 

12yr prison; SI5.000. 15 yr prison. 5 yr prison; 5 yr 
[(a)(2)J probation. 

10 yr prison; 
$50,000. 

15 yr prison. 
(0)(2)[ 

8yrprison;$75,OOO •• 15 yr prison 
[(a)(2)J 

7 yr prison; $8,200 •. 10 yr prison; 
$3,500. [(a)(2») 

5 yr prison; 3 yr 
probation; 

$60,000. 
5 yr prison; 2 yr 

probation; 
$20.000. (3)(2)1 

5 yr prison; 
$158,OOO.I(a)(2)J 

10 yr prison. 
[(a)(2)1 

8 yr prison. 
[(a)(2)1 

6 yr prison. 
[(a)(2)J 

5 yr prison; 5 yr 
probation 
(a)(2)l 

5 yr prison; 5 yr 
probation. 
(a)(2)J 

5 yr Prison; 5 yr 
probation. 
[(a)(2)J 

4 yr prison; 5 yr 
probation. 
l(a)(2)1 

Case number 

4 5 

7~ yr prison ..... 4 yr prison; 3 yr 
probation. 

6 yr prison; 3 yr prison; 3 yr 
l(a)(2)}. probation. 

S yr prison ....... 3 yr prison; 3 yr 
probation. 

4 yr prison. 
(a)(2)1 

6 rno prison; 631 
yr probation. 

3 yr pris~n; 5 yr 5 yr probation; 
probalJon. $500. 
l(a)(2)J 

3 yr prison ....... 5 yr probation ..... 

6 rna prison; 2~ 
yr probation. 

6 7 8 9 10 

3 yr prison; $5,000. 2 yr prison •• , ..•• YCA IndeL •••..• 3 yr prision ....... 6 mo prison; 3 yr 
probation. 

3 yr prison; 
$2,500. 

.. •.• do ................ do ••••••.•••• 1 yr prison .•••.•• 6 mo prison; 18 

3 yr prison. 
(a)(2)} 

• .... do ................ do ........... 6 rno prison; 2)i 
mo probation. 

3 mo prison; 21 
rno 8robation. 
$25 . 

2 yr prison ....... 2 yr prision 3 rno prison; 5 yr 
[(a)(2)1 prabation 

l)i yr prison; 
l5,OOO. 

[sec. 42091 
1 yr prison ....... 3 mo prison; 2 yr 

probation 
(sec. 4209J 

1 yr prison; 6 rno prison; 1 yr 2 rna prison; 3 yr 
$5,000. probation probation. 

{sec. 4209J 
.do •• _ .•...•.. 2 yr probation ..... 1 rno prison; 35 

rno probation. 

6 rna prison; 2~ 
yr probation. 
$3,000. 

yr unsupervised 
pr~bation. 

3 mo prison; 21 
mo probation. 

6 mo prison; 2 yr 
unsupervised 
probation 

5 mo prison; 43 3 yr probation; 
rna unsupervised $500. 
probation 

4 rno prison; 2 yr 3 yr probation. 
unsupervised 
probation. 

3 rno prison; 2 yr 
unsupervised 
probation. 

2 mo prison; 2 yr 
unsupervised 
probation. 

1 rno prison; 2 yr 
unsupervised 
probation. 

Do. 

Do. 

Do. 

5yrprison;$25,OOO .• 5yrprison ...... ...................................................... 4 mo prison; 5 yr unsupervised 
probation. 

10 ................. 10 ............. .. 

$10.000; 32 rno 
unsupervised 
probation. 

6 ................ 10 .............. . --_._-----------------_._----- 7 ................ 10 ............... 9. 

CI:J 
1-" 
1-' 
CO 
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Case Number 20 

15 16 17 1& 19 

11 12 13 14 

YCA IndeL ..• -.- 1 yr prison; 
YCA IndeL ____ •• 6 rna prison; 4}1 

yr probalion. 
5 yr probation. _ .• 6 rno prison; IS 

rna probation; 
1 yr prison; $1,000. 

3 rna prison; 9 rna 6 rna prison; 3 yrs 6 rno prison; 2}1 
probation; $5,000. probation. yr probation. 

6 weeks prison; 2 yr 6 mo prisoil; 2}1 
probation; ~I,OOO. yr probation. 

6 rno prison; 18 
rno probation. 

$2,500. 
__ ._.do_ ... _ •. _._. G rno prison; 3}1 ._._.do •..• _._.··· 6 mo prison; 2 yr 

yr probation. probation. 

3 yr probation_ ._. 6 rno prison; 18 
mo probation. 

3 yr probation; 
$250. 

3 yr probation; 
$100. 

3 rno prison; 2 yr 5 rno prison; 31 2 yr prison_ -•• --- 6 rna prison; 18 
probation. rno probation. rno probation; $10,000. __ • __ do __ ._._._._. 3 mo prison; 5 yr 3 yr probation; 

$2,500. 
1 mo prison; 11 

mo probation; 
$2,500. 

3 yr probation; 
$7,500. 

3 yr probation; 
$5,000. 

3 rno prison; 21 
rno probation; 
$1,500. 

1 mo prison; 11 
rno probation; 
$500. 

3 yr probation; 
$2,000. 1 rno prison; 3 yr 

probation. 

1 rno prison; 23 rno 
probalion; $3,000. 

3 rno prison; 21 4 rno prison; 44 5 yr probation -: -' 2 rno priosn; 3 yr 
rno probation. rno probation. probation; $2,500. 

3 rno prison. _ .• _. 3 yr probation ____ 2}1 yr probation __ • 1 rno prison; 35 

probation. $50. 
____ .do __ .•.•• _ •. 2 mo prison; 3 yr 3 yr proba1jon. __ ••.•.• do ••• __ ••• ·· 3 yr probation; 

probation. ~I,OOO. 
2 yr ~robation; 

$7,500. 

mo probation; 
$5,000. 

. ____ do ...... - ..•• 2 yr probation .• _, 3 yr probation; $5,000. 

• __ .. do .... __ ..... 5 yr probation ••. __ .•.• do ..... ____ ._ 3 yr probation; $4,000. 
3 yr probation; 

$500. 

___ .. do .•••.... _ •. 4 yr probation ___ .••... do •..•..•• _._ IS rno probation; __ . __ do.- •• -.. -·· 
$5,000. 

1 yr probation; 2 yr probation; 
$7,500. $1,000. 

$7,500; 1 yr un· 1 0\0 prison; 35 
supervised pro' rno probation. 
balion. ; $5,000._._._. __ ••. _ 2 yr probaUoo. _____ . __ do_. ___ ._. __ .• ·_· ____ ·_···_·· .. 3 yr probation; $2,500. 2 yr probation; • ___ • ___ •••.••• _._. ____ •• do ......... __ ... · .. ____ ···_·· 3 yr probation ••• __ 2 yr probalion; $5,000._ •.. _. ___ • 2 yr probation. 

$50G. $200. 
2 yr probation. ___ ..... ___ ••••.•• _._ 2 yr probation; ....... _ •••. _ .... _ 2 yr probation. :.- 2 yr probation; 

$3,500. $100. 2 yr probation; ... _ ......... ___ ... __ •••.•••• _ •. _ •• _ l}1yr probation __ ~2,500_ .. -••. ---- 1 yr probation; 
$2,500. $250. 

7 ___ .. ___ • __ ••. __ •• 7 __ ._._ •. _. ____ •• 9._ ••.•• ____ •••.• 6_ •• _. ___ •. __ .... 10. __ • __ ·• ____ ··_ 7 __ •. ____ ··•• ••• - 9. __ .••• _·· ____ ·_ 10 ___ • ___ ·_·_· .. • 10 ...... _. __ ••• __ IG. 

Note: This table shows every sentence in each case, in declining order 01 severity. 

~.' :",:"" , ," ,.~_:'"';;> .,:rt;h),t;""~"' .. ,i'l.,· :>.!n'~"', ··"rrl'~ ,P.-'.t" ,_",./"",_'0>, __ ,, __ .-"".,,-'-"",",-," 

-----

20 yr prison' 
$65,GOO. ' 

15 yr prison; 
$50,000. 

15 yr prison; 
$50,000 (a)(2)1. 

10 yr prison; 
$2G,OOO. 

10 yr prison; 
$10,000. 

TABLE 7.-SENTENCES IN 20 CASES BY JUDGES OF THE 4 SMALLER DISTRICTS 

2 

17 yr prison_._ ••• 6 yr orison' 
4 yr probation. 

15 yr prison; 5 yr prison; 
(a)(2)]. 5 yr probation. 

14 yr prison ____ •• 5 yr prison; 
5 yr probation 
(a)(2)(. 

12 yr prison •.• _ •. 5 yr prison; 
3 yr probation 
(a)(2)J. 

Cale number 

4 5 

5 yr prison ....... 3 yr prison; 2 yr 
probation. 

4 yr prison ••••••. 3 yr prison; 
probation 
(a)(2)J. 

3 yr prison. __ .... 2 yr prison; 
3 yr probation. 

6 

3 yr prison; 
$5,000. 

2 yr prison; 
$5,000. 

1}1 yr prison; 
$5,000. 

..... do .......... __ .... do ......... __ 1 yr prison; 
$5,000. 

8 9 10 

2 yr prison •. _ •• _. YCA IndeL •••.• _ 6 rno prison ... _ •• _ 6 rno prison; 3 yr 
probation. 

1}1 yr prison __ •..••. _.do .•• _____ ... 3 rno prison; 3 yr 4 rno prison; 3 yr 
unsupervised probation. 
probation. 

• __ .. do ••• _ •.•. __ 1 yr prison ___ • __ • 3 mo prison; 
2 yr unsuper­
vised proba· 
tion. 

3 m~ prison; 
2 yr probation. 

1 yr prison •• __ ••• 4 rno prison; ._ ... do •• ______ .• 2 mo prison; 
3 yr probation. 2 yr probation. 

12 yr prison 
[(a)(2)1· 

•• __ .do ...... _ ......... do ....... _ ........ do .......... __ ._ .. do •• _. __ .......... do •••.• ____ .2 mo prison; 2 rno prison; 2 mo prison; 
3 yr probation. 5 yr unsuper- 22 rno praba· 

vised proba- tion. 
tion. 

8yrprison;$15,OOO •• 10 yr prison._. _ ....... do ........... __ ... do ........... 2 yr prison; ..... do ........... 6 rno prison; 5 yr probation ..... 2 mo prison; 3 yr probation; 
2 yr probation. 5 yr probation. Z2 mo unsuper- $500. 

vised proba· 

5 yr prison; 3 yr 
probation; 
$10.000. 

.•• _.do _____ .••.• _ 4 yr prison; 
10 yr proba· 
tion [(a)(2»). 

3 yr prison_ .•••• ___ 8 yr prison .•• _ ... 4 yr prison; 
3 yr probation. 

7}1}r prison 
(a)(2)}. 

3 yr prison; 
3 yr probation. 

._ •.• do ..... ____ •. 1 yr prison; 6 mo prison; 
4 yr probation. 2.l'2 yr proba· 

tion;$ 5,000. 

6 mo prison; 
5 yr probation. 

2 yr prison ....... 6 yr probation _____ 6 mo prison; 6 rno prison; 
$5,000. 18 mo proba· 

tion. 
4 yr probation ... ___ .. __ ............ ______ do ______ .... _ 3 rno prison; 

3 yr probation. 

3 mo prison; 

3 yr probation 
(sec. 4209). 

tion. 
Z mo prison; 

10 rna unsuper­
vised proba· 
tion. 

2 mo prison ___ .••• 

1.l'2 rno prison; 
2 yr unsuper· 
vised proba· 
tion: 

3 yr probation. 

Do. 

Do. 

00. 
5 yr probation; 

$5,000. 
8 .. ___ • __ ••• __ . __ •• _ 9. __ •.••.. __ .• _ •• 10 .... ______ .• __ .9. ____ •. __ ••. __ .. 8 _____ ._ ••• ______ 10 ••.••.•. _ .•. ___ 9. __ ••. __ • __ ... _. 7._. __ .• _____ .-'-_ 9 .••••••. ____ • __ • 10 . 

.. 
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Table 5, which displ~s the sentences for the Southern District of New York, 
is similar in format to Table 1. Since thirty of the participating judges were from 
the Southern District, thc fourth most severe and least severe sentenccs are used 
to approximate the octiles, and the eighth most severe and least severe to approxi­
mate the quartiles. Tables 6 and 7, on the other hand, display every sentence 
rendered in the experiment by judges in the other districts. With ten participating 
judges in the Eastern District and ten in the four smaller districts, nothing would 
be gained by displaying only selected points on the rank list. 

Tables 5 and 6 make it clear that the disparity observed in Ohapter II is not 
wholly a problem of disagreement among districts. Within both the Southern 
and Eastern Districts of New York, there is ver~r substantial disagreement. 
Moreover, inspection of the detailed data underlying Table 7 indicates that thc smaller districts are not exceptions. 

There is also in the data some evidence of differences among districts. 'It sug­
gests that sentences in the Eastern District tend on the whole to be somewhat 
more severe than the median sentences for the entire circuit In particular cases, 
that sentences in the four smaller districts tend to be less severe, and that sen­
tences in the Southern District are about equally distributed around the median. The figures are presented in Table 8. ~ 

Because Table 8 is not bru:.ed on a random sample ot' cases, it is not possibll~ to 
make a statement about the statistical significance of this data. In addition, 
application of the Kolmogorov-Smirnov test on a case-by-case basis does not 
suggest that the differences among districts are particularly strong. While it 
seems probable that there is SOme tendency for the Eastern District judges to 
be more severe than the cirCuit generally and for the judges from the four smaller 
districts to be 18ss severe, it also seems clear that the venue is a good deal less 
important than the identity of the individual judge. 

TABLE 8.--SENTENCES IN 20 CASES, BY DISTRICT, COMPARED WITH CIRCUlT.WIDE MEDIAN SENTENCES IN 
THOSE CASES 

E.D. 
N.Y. 

S.D. 
N.Y. 

4 smaller 

NUmber ·of se~tences more severe than median sentence in same case......... 96 
districts 

233 61 
84 29 236 90 

553 180 

NUmber of sentences equal to median sentence............................. 15 
NUmber of sentences less severe than median sentence .•• _ ................. _ 57 

Total sentences in 20 cases.......................................... 168 

The tables showing sentences by district also cast some light Oll the sentencing­
COuncil procedure used in the Eastern District of New York. The sentenCing co un­
.cil is thought by many to reduce disparity in tw'o ways. First, the sentenCing 
judge has the benefit of his colleagues' wisdom in arriving at a sentence in a par­
ticular case, and is thought likely to be discouraged from rendering a sentence 
greatly out of line with his colleagues' views. Second, the practice of discussing 
sentenCing problems on a regular basis is thought likely to bring the partiCipating 
judges closer together.in their approach to sentencing problems. It is extremely 
difficult to evaluate these claimed effects with dnta about actual sentenCing 
councils, since they involve constantly changing trios of jUdges. The current study. 
of Course, provides no Opportunity to evaluate the immediate effect of a collegial 
process on .~entences in cases that are considered in sentencing Councils. But 
Table 6 suggests that the alleged effect on judges' ways of approaching sentenCing, 
if it exists at all, is not very effective in creating a eommon approach among the 
judges of a district. This is not to say that participating in sentencing councils is 
not educational. It is to suggest, however, that the generation of a common 
approach should not be regarded as one of the major benefits of that particular 
kind of education. Each of the Eastern District judges entered on duty in 1971 
or earlier, so the sentences in Table 6 are sentences of judges who llll had at leas t two years of sentenCing council experience. 

D. The Effect of Experience on the Federal Bench 

It might be thought that experience On the bench would tend to be a moderating 
factor in sentencing disparity-that experienced judges, as a consequence not 
only of their experience in actual sentencing but also of the:r greater opportunities 
to Consider sentencing problems in sentenCing institutes and other forums, would 
have developed greater consensus mnong themselves than the judges with les~ 
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experience. If thi» were true, it would suggest thnt dh;parity in sentencing might 
he somewhnt moderated through efforts to find training substitutes for the 
experience thnt the more recently appointed judges lack. An 1\naly~is was there. 
fore undertaken to determine whether a gre(1.tcr consensus wm; in fnot ()xhibited 
in the twenty cC\se~ by the more experienced judges. 

For the purposes of this nnnlysis, the judges were diVided into two grollp~: 
tho1le who entered on duty: in July 1971 or later, nnd tho"e who entered on dut.v 
in AuguHt Hl68 or el\rlier. Since none of the partieipnting judge" entered on duty 
in the three yeur" between those two dutes, this divil,ion followed :1 natunil 
break in the data. For the cirCUit l\1i a whole, 32 of the partieipltting judges wcr(, 
in the more expcrieneed group and 18 in the lesi'l experienced group. For the 
Bouthem District of New York, which wa.') also analyzed f\epamteI~', 17 judgeH 
were in the more experienced group and 13 in the less experienced. 

The Kolmogorov-Smimov test indicates thnt there arc not statistic[l,Uy sig. 
nificant differences in the rank lii'lts of sentences when the experienced and in­
experienced judges arc compared, either at the circuit level or within the Southern 
District. Within ench group of twenty compnrisons, (1. significant differcnce at 
the \)5.percent confidence lcvel was found for one case; in twenty tests at a !l5-
percent confidence level, that cnn caRily happen by chnnee. 

Another wny of examining the effect of experience is to ask whether the $.on­
tences of experienced judges mc often found nmong both the most severe and the 
least severe sentences on the rank list. To answer thnt question, a gro\lp of extreme 
sentences was identified I\t ench end of the rI1nk list for each case. The number of 
&entences in the group was variable because, if two or mOfe judges gave identicnJ 
sentences, there was no basis for choosing among them; blocks of identical sen­
tences h[ld to be completely included or completely excluded. At the cirCUit-wide 
level, groups of six sentences were sought; if the sixth nnd seventh sentence werc 
identical, It group of five wns sought; if the fifth through seventh sentences wt're 
identical, n. grolll) of four wns sought; nnd if the fourth through seventh were 
identicnl, the group of seven or more was accepted mthcr than accepting a group 
as small as three. Within the Southern District the first choice was a group of four, 
then a group of three, and then a group of five or more. This technique produced 
groups ranging from four to twelve sentences for tile circuit [IS n whole, nnd from 
three to nine for the Southern District. 

At the circuit level, half or more of the most Bevere sentences were rendered 
by experienced judges in everyone of the 20 cases. Half or more of the least severo 
sentences were rendered by experienced judges in 14 of the 20 cases. Within the 
Southern District, half or more of the most severe sentences were rendered by 
experienced judges in 19 of the 20, hnlf or more of the least severe in 11 of the 20. 
Within the circuit, some 64 percent of the participating; judges were clnssiflcd nR 
experienced; within the Southern District, 57 percent. 

Neithet· the Kolmogorov-Smirnov test nor the examination of the extrcmes 
of the rnnk lists completely precludes the possibility that experience on the 
Federnl bench does have some tendency to reduce disparity. But it is entirely 
clear thnt much disparity exists nmong experienced judges, and that this remain!> 
true even if venue is controlled for by examining the sentences of judges within 
1\ single district. 
E. Oonsistency Among Judges 

The final question addressed in this chapter is whether the disparity that exists 
reflects (l. consistent tendency of some judges to impose severe sentences find of 
others to impose Jight ones. 

The analyticn.l technique used to deni with this question required ranking the 
sentences in each case in order of severity and then, for each judge, compnring the 
rl1nk9 nssigned to his sentences in different cnses. The most severe sentence in II 
case waS given a mnk of I, the next most severe wns given 11. mnk of 2, nnd so on. 
Since different numbers of judges sentenced in the various cnses, howevcr, [\, 
continuation of this process would have made the numbers nt the other end of the 
scale noncom parable: a rtmk of 39 might be the least severe sentence in one c!tse 
but the tenth least severe in another. To adjust for this, n judge who did not 
Ilentence in n particular case WM n.rbitrarily put into the rank list for that cuse at II 
point suggested by his average rank in the eMes in which he did sentence, with the 
result that every judge had n rank in each case. 

Each time n judge is given an arbitrary rank by this procedure, it of course 
tends to increase the apparent ccnsistency of his sentencing. The effect on the 
data for the other judges is less clear, however. Since ranks are relative; their 
places in tho rank Ust would be affected by the nrhitrary ranking of another judge} 
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but tile direction of that effect m' h b 
case to el\se. To reduce th . - Ig t ~ eXpectcd to vnrv from jud t . d 
cn.,,}.,> h~vlf'ng 45 sentences eo~~g~;~ ~e~~lfnic1;~rd ?nlrhtho sentcnC()sgi~ ~h~UtJl~t~~~ 
~v:a y~e . or these thirteen cMe8, onlv 39 I (je In e Itnnlysis. C;)f the /350 ranks 
. 1~'lbiJI'e091 1

h
O per cent, were arbitrary in ~I~~ Siggelreccent, were arbitrary; not more 

, sows, for each of the ~O· d . . ase, 
(tnd also hiR lowest nnd highest r~nd~1 ges, hiS av.emge rD.nk in the thirteen case~ 
Judge ~everity us indicated bv th " Thetable IS arranged in declining order ~f 
'hevere Judhge, with n.n average' rank ~fvgr:gl/~fk. Thus, .Judge #1 was the most 

e gnvo t e most ~evere sentence in at'l~ tiS owest ran~ W~'l I, indicating thnt 
Idn accordance With a common utlt' t' IlSt One case, HIS hlgllest rank wa" 11 usc when t . ., ( IS teo. convention . ' ., . 

. wo or more Judges gave identic' I;' t ' nn o.veragmg process wo.s 
In [l. .case wus ten years in prigon th :1 . en ences. If t.he most severe sentence 
~~V3 ~Urd1~'l s1htenee~ to eight ye~rs, ~he~~\::~l~~~e:,ede n,IUe years, Ul;d the next 
If th~e::' Cdr an bemg treated us tied with a mnk oJfu3 gtOhS would be given n rank 

" JU ges gnve the eight 'e . t ; e next mnk would be 5 
and the next rank WOuld be 6. i[ ~~n tilleer t~1eY would _ nil be given a mnk of 4, 
Judge. #1 was nmong the 11 most se~cire ~ero orc, not qtll~e. a.ccurnte to say thl1.t, 
meF~ t IS a re~onnbly good npprOxim[l.tio~n ~nch of the thirteen cases. That statc-

or any glvell cnse the n .' owevor. 
exact~y ill the mid~lle'of th~ ~~~~glisrltnk IS 25..'i, as i,:; the median. If n jud e were 
thnttlJUrlghC lwould be 25.5. If hi:> n~;r~ogrC e~n\case, ]therotfhorc, the avcrage r~nk fo~ 
Oil Ie woe, to ha.vo bee . h' , wa.~ ess . an 25.5 he may b "d 
thlT'rteben cases; if more th~l S~~\~o~e\~h~~ ieverc'than his fellow judges il\eth~h~ 

. a Ie \) shows tlmt most of the' , css severe. 
center. Some 29 of the 50 jud es hdgdges hnd average ranks quite close to the 
B.ut t.he tnble aJso. shows thnt ~hese' c1avrage rank:> within three points of 25.5. 
df~e.;lllg ranks III Illdividual enses Jut;: ;3lrifagC ranks nrc o.verages of widely 
~l , .O! rendered the lenst severe s~ntence in 't lor etxnmplo, with an nvemge rank 
:;e\ere III another. Of the 29' d " a ens One case and the second t 
~lad a sentence that ranked Ja~ng~~ 'rh~h t~~crages betwee!l 22.5 and 28.5, 26 jUd~~s 
~ont~nce thp.t ranked among tr.e ten Ie tmost sev~re III n.t least One case and a 
r~latlve to one another, individual . d n.q severe III fit least one other. Thus 
tllne.s severe. The pattern ersists eJ~~ ge~. apgear sometimes lenient and some~ 
t
Olutsfilde the middle group. Bf the judges ~ttfh t e Judges Whose tl.verage ranks are 
l~ rst two enn be said to h b ~. . e more severe end of the scnle 1 ' 

lement end, only one appea.rs ;~be een ,:onsisten tly ,severe; of those at the 'r~~r~ 
t.hus very much the exception. consistent. Consistency of relative pOSition is 

lA TABLE 9.-RANKS OF SENTENCES OF INDIVIDUALJUDGES 1t113 CASES 
rank of 1 rapr~sents the most sever3 sentence givan in a case' a 

provided In appendix f:~rk of 50 the laast severe. More complete data (s 

JUdge I; 
AverAge rank Lowest rank Highest rank 

See footnote at end of table p~ 8126~ .--................ ~ ................... .. 

5.4 1.0 11. 0 10.6 3.5 23.0 12.1 1.0 47.0 15.3 1.0 44.0 19.2 
19,2 

1.5 48.5 
2,0 46.0 19,6 6.0 39.0 19.6 2.0 45.5 20.8 1.0 49.5 22.7 2,0 45.0 22.8 

23.0 
3.0 44.0 
3.0 44.5 23.4 4.0 37.5 24.3 

24,5 
3.0 47.0 
4.0 46,0 24.5 2.0 46.0 24.6 10.0 44.5 24.6 7.0 44.5 24.6 2.0 43.0 24.7 3.0 44.5 25.0 1.5 47.0 25.2 2.0 47.0 25.5 6,5 48.0 25.7 3.5 48. a 25.8 1.0 44.5 25.9 8.0 47.0 26.0 3.5 44.0 

I 
II 
! 

I 
v 
! 
I: 
I 

I 

I 
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TABLE 9.-RANKS OF SENTENCES OF INDIVIDUAL JUDGES IN 13 CASES-Continued 

IA rank of 1 represeots the most severe sentence given in a case: a rank of 50 the least severe, More complete data 
provided in appendix C.) 

Average rank Lowest rank Highest rank 

28 ••••• _ •••••••••.•••.•••••••••••••••••••••••• _ ••••••.•••. __ 
29 _ •••••••••• _._ •••.••••••••••••••••••• _ •••••••.•••• _ .•• _ •.. 
30. __ ••••••••.•••••••••••••••••••••••••••••••••••••••••••••• 
31 ••••••••••••••• _ ......................................... . 
32 •••••••••••.•••••••••••••••••• __ •••••••. __ ............... . 
33 •• _ ................. __ ••••••• __ ••••••.•• __ • __ ............ . 
34 •• __ .......... __ • __ ....... ____ ••••• __ • ______ ....... ____ .. . 
35 ......................................................... . 
36 ••••.•••••••• "" ••••• __ •.•••• __ ........... , •••••.•••••.•• 
37 ........ __ • __ .......... ____ ........... ____ .... __ ......... . 
38. _ ...... _ ................................................ . 
39 ................................................ __ ••••••.• 
40 •• _'" ••••••••••••••••••••••••.•••.••••••••••••••••••.••. , 
41 ....................................................... .. 
42 ........... __ ••••••••••••••••.•••••••••••••••••••••••••••• 
43 •••••••••• __ ............................................. . 
44 ••••• , ................................................... . 
45 ••••• , ••••••••••••• , ____ ••• ____ •••••• __ ............. '" ••• 
46. "'" ................ __ ••• __ ..... __ ••••••••••••.••••••••• 
47 •• __ ................ __ . '''' .................. ______ .... __ • 
48 ••• __ •• , ............. """'" __ • __ ••••• _ •••••••••• __ .... . 
49 ..... ____ . __ •. __ ••• "" ••• __ • __ ••••.•.•••••••••••• ".,.". 
50 ......................................................... . 

26.0 
26.1 
26,7 
26,7 
26.8 
27.0 
27.6 
27.8 
27.8 
27.9 
28.3 
29.3 
30.0 
30.1 
31. 5 
31.8 
32.1 
32.7 
33.0 
33.4 
34.7 
36.1 
36.9 

5.5 
12.0 
5.5 

14.5 
7.0 
2.0 
7.5 
5.0 

10.0 
5.5 
5.0 
4.5 

12.5 
7.5 
3.5 

11.5 
1.0 
5.5 

17.0 
5.5 

10.5 
3.5 

26.5 

48.5 
43.0 
48 5 
38.0 
44.5 
50.0 
41.0 
45.5 
50.0 
50.0 
50.0 
49.0 
49.0 
45.5 
47.5 
47.0 
50.0 
50.0 
50,0 
50.0 
50.0 
49.5 
48.5 

I The )udga numbers in this tabla arl not the numbers that ware used for identification In the cOllrse of the experimenl, 

Thifl I'lhould not be interpreted as implying that judges arc not individually 
consistent in their sentencing. To say that judges' sentencing cannot be explained 
by ~imply characterizing the judges as "hanging" or "soft" is not to say that the 
judges nrc behaving irrationally. On the contrary, it I'luggests only that their 
individual approachcs to sentcncing arc more complcx than is widely believed. 
The data is wholly consistent with the proposition that each judge could give n 
rational and consistent explana\;ion of his sentences in these thirteen cases. There 
would, however, have to be a number of different rn.tional and consistent explana­
tions to ehoose from. 

At this writing, it has not been possible to identify any groups of judgeR whose 
rnnkl'l seem to move in the same direetions-that is, who Hhare in common l~ 
group of cases in which they are relativel~r severC' and a group in which they arl' 
relatively lenient. There is some possibility that further analysis will reveal soml' 
patterns thnt, mar hl'lp explain why position in the rank lists is so fluid. For thl' 
present, all that C!L1l be said is that it is fluid and that sentcneing disparity cannot, 
on the whole, be cxplained by labeling the judges. Put another way, the disparity 
refleeted in this study would not. be sub'ltnntinlly reduced by excluding from 
consideration tho sentenec:'; of judges who are consistcntly severe or consistently 
]l'n~~. . 

CIIAl'TBR IV-],)FFIWT O~' PARTICULAR C.\SI': ()HAR.\()TlmISTICS 

A. Introduction and Summary 
While the first twenty caHes were ehosen for their representativc qualities, the 

la,,!; ten cases Rent to the judges participating in thc experiment were dcsigncd to 
test specifie hypothescR about case charaeteristics that might tend to he produc­
tive either of sentenCing disparity or of consensus. In the first twenty cases, the 
effeet of n. Ringle chn.racteristic could not be tested hecn.use each case differed 
from the othors with respeet to many characteristics. In the last ten eases, limited 
and eon trolled variati0ns in the prel'lentence reports were used to permit some 
testing of such effeets. 

Presentence reports in each of the last ton cases were produced in two versions­
an "A" ver;;ion and a "B" ven,ion-whieh differed from one anothf.'r with re~p('ct 
to 1\ ~illgle charncterh,tic. The judges were divided into two groups, which remained 
fixed for the Herie:! of ton easeH. The "A" Judges received the "A" ver:'lion~ of 
t.1lC~c cmlOS; the "B" judges received the "B" vorsions. Judges were mndomly 
l1Rsigned to tho two groups, 1'0 it was expocteci that the two groups would be 
Rimilnr to one (tnother in their Rentencing predilcetion:'l. Differences in the sentence;; 
impoHed by the two groups of judges in l\ particular cuse could thus be attributt'd 
to the differencc between the two versions of the case. 

In addition, in throo of tho last ten ease:! the judges were explicitly asked, nfter 
senteneing on the facts as presented to them, what their ~entences would hnv{' 
IlOcn if n. particular fact had changed. These questions ereated an additional 
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opportunity to ass('ss the impact of p 'r I" 
dispa!,ity. . m Jell ,u case chameteristics on sf.'ntcneing 

Usmg these t('chniques efforts w('re I d t d . 
disparity Waf; aff('cted b)~' the foilowing ~l~\f ,~). e(('rmIl1P whl~th('r t1w d('grp:, of 

1. Whether or not the . I r ffi a ('til, 

2. Whether or not the- ~~1e)~\d~O~t c~l.tI~eadfd~r~ddnt r('~()m!lwnd('d sent('ncc'. 
a. Whether or not the- d f d' t ". IC e 0 ('rom. 

off('ndcr.· , (' ('n an wns ('ligibl(' for sentellcing as n young adult 

~, \\~Ihettlher t]he- defendant Htood triulor pleade-d guilty 
d. 'le leI' t le d('fendant's prior 'lrJ'e-st I d 1 " . 
(i. Whether the offcmw wa~ "blue 'col1~~;' 1~. r/~I~lted in c\l,nvictions. 
The conclusions reached dl', I ,( II ute eo.11nr. 

I ."" Hp ltV n consIstency tha t Wi' t I II n Home JI1stancC's, the data indicntt' that ' .. d 'd' \S ~10 W 10 Y expected. 
r('.~p()n.d t~) partiCUlar iRfHles raisod hy tilc ~~~s~;l'iB °tlU~el('d dlsap;l'(,(, about ~ow to 
the thIrd ItC'm, which is diseuss('d J'll "(' t· . J;'\ IU WIt 1 n ))(lHSlblC' excC'pllOn foJ' 
rc 01 t' f h "., ., .c IOn 'J JC ow th(' data al . d' t I .s u Ion () t eHe disngrcel1lC'nts would IH t .', .[" I "so JI1 Ica (' t lat 
dlsparatc Hentcnces. Thu~ th(' lesson of '1) ,l'lgll11Cant y narrow th(' range of 
('ffort tfJ rcsolvp t11C'SC matters wh~t(>V('r't ,t .1Or t.~n ea".(''' seems to he thnt an 
promiso of r('ducing the cxt('nt of di"pnl'i~~~ ~;'1thl~~lfhl(;I~i:.~ui~~l\J!d not cnrr,\' nuch 
B. Methodological Nole 

It was ::;tatpd abov(' that ti1C' jud ' " 1 • .. ' 
groups. To be more prreisr 't Rtrat~C's wrle lane omly dIVided into "A" and "B" 
C'IUHlre proportionate rep~('~e~\·ati()r:f\;~1 /;;ct\d~ldn 1a~{pliryg tpchniqu(' was used to 
two. di~triets thut have senio;. d'istrict l'udgr/:I ua :Jt~trlets and also, ,:ithin the 
,,('11101' JudgeR.3 ' '" prn(JOl lOnatC' repres('ntatlOn of the 

Although the Helection process W'\s ra d th . .. 
two. groups were significantlv u~lik~ 'in th .om~ t e ~(lsi'lJblht{. re~ained that til\' 
agall1st thh, possibility, the I\olmogorov-HI~;ir sn 't.Ctll1~ !)redII~ctlOnl\. As a ch('ck 
ren?cred by the two groups of judgefl in th fino~t es \las app I.ed to.tht' scntpnces 
notll1g on identical information In so e rth w('nty ease~, m whleh they w('r(' 
i'ltntistically significant diff~rpnc~ in th~1: °t . .ese cases did the tcst reveal It 
('ven at the 80-percpnt confiden e I /en en,cmg patterns of the two groups, 
observed for thc "A" 'ud ell t ~. eve. Thel(' was, however, some tendency 
cases. It is probable th~t t~~ re~ull'ln;:nce more seyercly in mo:;t of thp twent~' 
doncy toward greater severity 'on the·l~)(::~~t~lthl~r~~f'Pter do refleet somo tcn­
tendeney was not so strong ns t d . Ie. . group, even though the 
in anyone case among the b~~nt; pro uee It statIstICally significant differC'nce 

C. Effect of Probation Office Recommendation 
Cnses 21 and 22 dealt with tI ff t f 

probation office.4 Recommendatiol~s ew~~ '-! ~endtednc~ recomll1('ndation~ br tIl\' 
as follows: ' e IIlC U e 1I1 tIl(' presentence reports 

21A·"It· th f 
combi~ed wi~h t~~ei~~~o~~l\o~~~~ ~efi~~~;!b; HtmlP considerntiOIl for probation 

21B: None. 
22A: None. 
22B: "We respeetfully recommc d th t th' d 

three years imprisonment." n n' IS efendant bc Rentenced to 
In both of these cases, the sentences of th . d 1 .' 

recommendation eonformed' 'with th~t e JU geJ W.lO reet'lved the pr,Jbation 
quently than the sentences of the judg~S ,:hgodl!dne,\ aho~l s!Jmewh~tt mol'(, fre­
t~e Kolm9gorov-Smirnov test indicate j.hnt I ,no .~ecelve It,. B.ut m b(!th,cases, 
dIfference 111 the distributions of the "A~' d";] .. ~t~re IS to statIstICally Illgll1ficant 
observed differenees could b~ 'im Ih n son enees. In oth('r words, thC' 
division of the judges into tl;~\r.J'~~/"B~,Ult of th('TIPcra~ion of chance in the 
hns~s in the data for concluding th;t the fflt~J1Ps. lerc J8 thet:efore no S0lllld 
vchlcle for enlarging the area of COns('nSUR prlo at"ltohn recomm~ndatlOn HC'rv('d as n 

• " a )OU e approprIate sentplle\'. 

J Since t1w sllmpllng was done fairly ~arly 'I tl ' 
proPortionate r~presontation of t1w judges Wll~ h~dC~~tt~~I~f Ithe experitncl't, It wns ulso strntin~d to ~nsurc 
l~~W Was to.IIIPproaCh, us neal'ly as Possible, proportionllite Pt~c8;~~c~ft~1?~~ Sol?Jt~lltce~ lit I thnt time. Th~ Pl!" 

10 ox per mont. This precaution turned out 10 b I U' gos IV 10 would Pat'ft.-ipalo 
t1clPatcd In this portion of ~he exp~ritncnt as did Tl t~llieC~SS!lp'IS nco nil but Oll~ or 11,0 !!cli;.-" judges pal'~ 

• Drlcf descriptions of tho IllsL ton cases to' tt al II one Q t 10 sonlor Judges who wer~ nsked 
ll, Although the cascs nre dlscllsseclln thl~~h)~~~~/~~II tllOson\cnces rcndcrcd,lIro pre~nted hi Ap]lt'1ldlx 
pnrtlcular chnractorlstics on tho sentences it b y rom t 10 stnndpolnt of examltllng tho hnpnct of 
the finding that substantial disparity Is tho :.~I:rrtlrl:~~tPgll~I~~;I~;~g~tfo~~.cs In these cnses lend 10 eonllrrn 
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Since the probation recommendntions in the study were over the signature of 
n fictitious chief probation officer nnmed James E. Miller, they were for ull prac­
tical purposes anonymous. It is hurd to know whether the apparent lack of influ­
cnce of these unonymous recommendations reflects the judges' attitudes toward 
recommendntions received from their own probn,tion offices. While the study 
results suggcst that judges do not give much weight to the recommendations of 0. 
probtttion office perceived as an abstract institution, they do not speak to the> 
question whethcr the judgments of particular OffiCCR, or pnfticular officers, may 
carry weight with the judges who regularly deal with them. If the recommenda­
tions are influential, the additional question remains whether probntion OffiCCli 
achieve n measurc of consistency in their recommendations tlmt would len,d to 
the conclusion that their recommendations arc disparity-reducing. 

In both Cases 21 and 22 the sentence recommended by the probntion office was 
the median sentence for both "A" and HB" judges. Even if the recommendationR 
of nn nnonymous probntion officer WNO not to be accepted by tho judge!' who 
received them, it might hn,ve been thought that the ~el1tenr5m; of the judgeil who 
received them would he more closely grouped around the median than the gen­
tences of tho others. Whether the !'entences in these two cnses displas any such 
centripetal tendency is not wholly clenI' from examination of the rank lists, but if 
such 0. tendency is there n,t all it is not stlttisticaUy significnnt at the D5-percent 
confidence leve\. 
D. Effect oj Heroin Addiction 

Cases 23 and 24 dea1t with heroin addiction. The defendant'l'l HtntuH in this 
res pee t was as f 01l0Wll : 23A: Currently addicted to heroin. Wns in n drug treatmrmt program n.t 

the time of the crime, and por:>0ll in charge of the program believed him to be 
drug-free llt thnt time. 23B: Formerly ncldicted, but currently appearH to be drug-free. Was in a 
drllg trcatmcnt program at the time of the crime, nnd person in charge of the 
program Iwlieved him to be drug-frc>e nt thn,t time. 

24A: No record of addiction. 
24B: Currentl)' addicted, (tnd nddicted at the timc of thc crime. 

Among the judge,.; who I'entenced in these tWll enHeli, there wnll no dh,eernih\e 
paU(>rn of differences between the "A" and "B" judges. Indeed, in enoh of the 
two eases, the median Kentence;; of the "A" nnd the> "B" judgeli were identicnl. 
Htatj,;tie(1.1 te,;ting indicntr:-1 th(1.t any differenc(>)l in the sentence:; ()f "A" and "B" 
.iudges could well he due chanct'. 

In Cn~e 23, howeve>l', four of th(' judges hnndling the addicted defendant COIn-
mitted for o\)li('l'Vat.ion under the Narcotic Addict ItehabiUtntion Act, nnd in Cl\~e 
24 one judge did 1-\0. In Case 23, it il{ PllKllible that the sentences that would follow 
nbsel'v1\tion report" would pl'oduc(' :1, disc('rnible diffC'l'ence in the :-;entcnccR of the 
two grotlp~ of jUdgC'H. t\nlltlH'r ('lYnrt to teRt the ('[fect of h('roin addiction wns made in Case 29. In 
that cast', t,he pl'eScntt'l1ce l'epmt on which judges were nskcd to sC'ntence presentrd 
the drfendaut n,; having Hniffrd cocttine on a few occnsions but ltS never having 
IIs('d heroin. !Iowev!'!', the judge;; WNO also nsked whitt the sentence would hnvC' 
lH'e>n "if it were estahlished t1utt the defendant \Va;; currently nddicted to hNoin." 
Tn nontl'ttst t,o Casps 2a l\l\d 2't, both of which involved. crimes thnt might htt\'e 
\)o('n committed to ';UPPlll't a drug hn\)it, this C(Lo.;(' involvod It salc of sovornl 
(.hOU,qtllc\ dollars' worth of heroin; the IIA" and "B" vcr.-;ions differed with respcct 
to the family background nnd employment of thc defendant. 

Table 1 0 14how~ the responses to th(\ question what the ~entcnceH would hnve 
lJo('n if the defcndnnt had been n heroin addict. Most of the judge,; indicated that 
their fl(mtences would he the Immo. Among the oth('rli, some werc inclined to reduce 
their :;enienC0H in this cil'culllstnnce, hut tho principal change iR reflected in the 
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large number of commitments for obs t· V'h h mately have been is of course l1nkno vn e~a Ion. 'vat t e sentences would ulti-
He!ltence~ to probation on. the facts 'as 'or~\~~ftr of thCl~ \~err by judges who had 
mlItment Itself might weU be regarded as an inere;s~~~sfl~e ~e~e~t;h~f~l~aseS't oom-

n summary the information derived fr th" tl ,sen cncc. 
are eonSidernbie differences nmon . d ,.. OJ~l eS!l 1roe ~ases indicates that there 
but it does not suggest that resolu~i~~ o1'~h~et~~ff reactI,ons tOd heroin addiction, 
sentencing disparity. When tho sentences m~ted oe~;~ccs dd~Utl, madrkedl

y 
reduce 

out to nonaddiots in othe . 'd . Ion IC l' un those mcted 
the rank li~ts of sf;utel1Ce;\~~~~ ~;Jr;:;~~~t.case;; were compared, no difference in 

E. Effect oj Youth Corrections lict 

on II~ii~;~:i1~:' ¥h~~~~\~~~~~~a~v~o tt~st the effec.t of. ~he Youth Corrections Act 
alternative J'!light ::lUbs\antialiy affect

l 
tl;e ~~~e~rUll~~lht:. of another sentencing 

among the Judges. In version "A" of 0 - 0 Isagreement about sentences 
years old' in version liB " he \ a t t ~se 2D, the defendant was twenty-six 
sentencing as a young adult offe~de\~.en y~ we years old and therefore. eligible for 

ve~~~,2~;~~So~~~~~Joih~ert case and, am~)I1g the judges who received the "B" 
under 18 U.S.C. § 501O(c) Tfuth Co[~ectfons A;<:t; he .se~tenced to ten years 

~~~~~t~~~f~a~lCl~~~i~~~~\h~~~~~~~~egl~~~~:~ ~J~~ ~~~t~~~l~~tep!r~~;;~~r 'r~: 
Rtukdy, hd0.'ffvever, ::lt~ggests th?-t the n~ailabilit;~~\h~~~U~h~o~~~[ioc~:~c~ld~~: 
ma e I~ I erence m less senOUR case8. ' ,," 

TAHL1~ lO.-Changes in sentences in case 139 1) defc'ndant had been a heroin addict 

No change _____ _ _____ ~_~ __ ~_~ ___ ~ ________ ,-----~----~--------~--- 15 

Reduco scntOnel..' 
Ii yrs pris to 2 vrs pris YCA indct. to '3 ws pr;b::---- ------ ------ -- ---- --- -- --- -- -- ---
:3 yl';; pris to 6 me,s prifl 30 ;n;iproi;----------------'-----------
2 yrs pris to 1 yr prjs_~ -----------------------------
2 yr:; pris to n ino~ prifl_·_==============--------------------··----__ ~ ___________ ~~ _____ w __ _ 

HllbtotaL _____ _ 
--------.----------------------~-----------~-

1 
1 
1 
1 
J 

Incl'ease sentence: 41110S pri~J R yrH proh to yeA ind(lt .. _ ... _ .... _ ... _ .. ____ ...... ~ ----

Commit for o\lsC'fv!ttion: 
Youth Correction:; Act ' N!Ll'cotic Addict Rehn,hiiit;:ti~)n-Act: --------. ---- ---. -. ----------

.... ----~--.~------~------~----

Other information requirementll: 
Whetdl\Or def(·nd.tt!'t ~vould ('I('ct civil commitmrnt undC'l' NMeotic 

Ad lCt Rehn,lHlItatlOn Act ' 
rv{(ll'O inr ormu.tinl1 on ('xtt'nt Zi 'itcidi~ti~1~1- - - - - - - - - - - - - - - - - - - - - - - - -

~-~-~----~----~-~~-----~--

Rllbto\ 0.1. __ • _________ - _ • ___ - - - - - - - - - - - .,.- ........ --~--- ... -'~ ... ---. _ ... 

:~ 
9 

12 
= 

2 
1 

~~~a~~~~~S~~~)i~~;~~~~~O~); unlawf\ll s0ntenct' .. _________ • __________ -. __ - - 2 ___ ~~ ___ ._~ ____ ~_~ __ ~_~~~ __ .. ___ ~ ______ ~_____ G 

Total = 
______________________________________________ ._______ 43 
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It would appear that the indeterminate sentence under the Youth Corrections 
Act, with its maximum incnrcerntion term of four yoars, is used in tho circuit 
principally in cases in which n. regular sentence would be substantially shorter 
than four yenrs. 

Otht'r than the "B" version of Case 25, there were seven cases in the study in 
which the defendant could hlwe been sentenced under 18 U.S.C. § 5010(b). This 
authority was not used at all in Case 9, which involved illegal entry by a non­
resident alien. It WltS not used nt all in Case 2, in which the lOltSt sevore sentencc 
given for five years' imprisonment. It WltS used six times in Cltse 8, nlthough the 
most severe regular sentence given in that case was two years' i1rison, throe 
years' probation and a fino. It was used tcn times in Casc 14, although the most 
scvere regular sentence was two years' imprisonment. It wa.~ used twiee in Case 
16, although the most severe regular sentence was two months' imprisonment 
followed by sixteen months' probation. It was used once in Ca.'le 24, although 
the most sevcre regular sentence in either version of thnt ease wa.,,> one yeUl"R 
impris(mment. Only in CltSe 29 wus the indeterminate sentence under the Youth 
Corrections Act used in n case in which some other judges renderud sentences of 
three, four, und five yonts under regulnr n,uthority; even in that case, two yen,l's' 
imprisonment or less Wits the more common sentence under the regular authority. 
We cnnnot say, of course, what sentences would hnve been given in the nhsencc 
of Y()uth Corrections Act l1uthority IJY the judgcs who gnve these indeterminutc 
.~entences. But the ~mggestion is fairly strong thn.tthe indeterminnte sentence,; I1W 
largely given in cnscs in which the appropriate sentence for un ndult is thought to 
be two yenrs' imprisonment or less. 

If that inference i~ correct, there :we two po~ihle explanations. One is thl1t 
judges ~ometime tlCntcnces m,w.t:' -l;<!)'f"(;~ely when the Youth Correction~ Act. 
indetermin(tte Rentenee :s i~!iilable than they do otherwise, and thnt this in ';Onle 
cases incl'ea.'les disparity by expanding the rnnge of l'cntences rendered tit the 
more severe end of the ;:lcnle. The other i~ thut thh; pnttern of flentencing indicates 
thnt it is inappropriate to rnnk indetermin(tte llentences undcr the Youth Cor­
rections Act in roughly the 8nmc severity category lI..'l four-yonr regulur Hentcnees. 
Wllether one conclm;ion or the other i:; correct, or perhnpH a, little of eneh, is a 
mntter on which there may be n dispurity of views. 
F, Eifecl of Melho(l of C01lvz'cl1"on 

In Cm;e 2(\, an effort W[l'l mudc to determine whether thc degree of disparity 
:tJl1ong the judges might be in£l.uenced hy wh('ther the defendant plended glliltr 
or Ktood trin1. In t.he "A" vel'Hion of this cn.'le the defendant Wl\H convicted upon 
[\, plctt; in th(' ICB)) version 11e wnK convicted after n. b('nch t.rin!. No stntisticnlh' 
significnnt difference Wtt;; found in the "entenceH rendered on t.he two vertlion~ .. 

The effect of plet\ or trial wa~ abo examined with question" in Cnsl'~ 24 and a~. 
In Cnse 24, the defendant wa~ pr(':-tel1,ted in both versions as having plendrd 
gniHr, the two v('r"ionK diffC'ring with re:-tj)ect to heroin addiction. 'I'll(' .itldgp~ 
were then asked what their sl'ntpncl'S would h:we be(,n Ilif, instead of pleading 
guilty (md ndll1itting his offen"", tho defendant had heell convicted of this offense' 
in :\ bench trial (met had continued to maintain :t po;;ture of non-inV\llvcllwnt." 
In Cnse 30, the defendlmt wn~ prc~('nt('d in both v('r~illns aR IU\\'ing b('('n convictcd 
in a jury trinl; the difference hetween the versioni'< wall that ill one \'cl'sinil thl' 
crime was tt fmud Ilgninl't the government, while in tht' other it Wlls trl1\J~ponntilm 
(If stolen ,1CCUrit i(':<. The judgeR WNl- t.hcn nllkeci wh:\t the ><cntenc(' would hn VI' 
been (/if, in1'tead of being convIcted hy :t ]lIr.v, the defendant had pleaded guilt:-'." 

The re;;ponsel'{ to thn.,;e qur~tioml arc shown in Tables 11 and 12. These tnlM>< 
indicate', u.'\ might Ill' expected, thtlt there nrc differences among judges nhout 
whether sentenccs should he 1el"s seven' if the defendant is convicted upon 1\ ]>1<:-11. 
For renllon:< i1Utt, tLre not immcdilltdy ttpparent, mn.ny judgc,; who considcrrd I!, 
lighter :;entencr appropril1.te in CttsO ilO jf the defend:l.nt pleaded gnilt~r did not 
eonsider It similar concession nppropriate in Case 24. It is possible thttt thi,; wns 
n functioll of the Wl1.y the quel'ltioll."l were t1..~ke.j, but that is not tt probahle {'S~ 
planntion. The qucstions :I.ppet\red promincntly on the ~ame 8hect;; on which 
the j1.ldge.~ were t1..~kcd to rend!.'r their sentences on the facts as present.ed in the 
prCf;entol1ce rcport..'l, and tlw judgeH are likcly in hoth Cl\..~es to h(we )wcn nw1\tc 
lwrore entering their i'cntcnces th(tt they werc bcing t1.."lked to con,;idcr both tht' 
trial t1.nd plcu. t\..q~um pLion)'l. . 
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TABLr: ll.-Changes in sentences in case 24 if defendant had g t t . I 
No chnnu on6 0 rta oe~ __ ~_~ _____________ ~ _____________ _ 

..... --- ... _- .. _- .. _ ... _-
Increase sentence: 

3 yrs prob to 1 yr priH __ • _________ ~ 
3 yr$ prob [~,1209] to 1 yr pris __ ~ ___ ====------------------------
2 yrs prob [~4209J to 2 mos pris 2 yrs prob~----------------------
2 yrs prob [§ 4209] to YCA Inde't. __ ~ -~---- .. - .. ---- .. --------
2 y r8 prob [§ 4209] to 2 yr" prob [re<1uit~rY -"" .. - - - - - - - .. - - - - - - - .. - .... -
1 yr prob to 4 mos pri:;, 20 mos prob ____ ~~=~==- .. ---------------- .. ___ ~_M._~ __ ~ __ ~ ___ _ 

27 

1 
1 
1 
1 
1 
1 

Subtotal 
------------------~----------- -- ___ 4~ .. ~ ____ ~___ G 

M~re informnti?n needed on defendant's behavior nt trio -------
Ch,mge to ambIguous or unlnwful sentence ,\L - - - - - - - - - - .... - 4 
No response to question _____ ~__ __ _ - - - - - - - ---- .. - ---- - - .. -. \ 

- --.--~.------.----------- .. -----. 3 
TotaL .. - -- - -- .. -- - - -. - - - -- - ---- __ .... 41 

--~-------~-----~--

TABLE 12.-Changes in sentences in case SO if defenda~i had pleaded guilty 
No ch:..nge ____ .. ___ . __ ~ _________ • ____ _ 

----.~----------- ----- ... _---_ ... 
Decrease sentence: 

3 yrs pris, $20,000 [(a)(2)J to 1 yr pris $20000 
2>~ yrs pris, $3,500 to 2 yrs pris $3500 ' --~----~----.... --" .. ---
2 yl'S pri:> $10 000' to $20000 J , ---~----------------------­
] .\'1' pr!:;,'$lO,OOO to 9 m~s prls-~,liio-666----·--·----·---------·---
J ~'r pr~s to G mos pris ________ ~_"' ---------------------------
1 ~'f PrJS to U lIlO:; pri,.; 2 \'rs prob - - - - - - - - - - - - - - - - - - - - - - - - - - - .. - --
1 ~T pris to 1 y1' pro\) '$10 000_ --.----"~---------.-~.---------

<i l$to6ois, 4_~~ yr,; prbh, $5,000-t04;:Q'os-p~is:-4Y~;-;;d20;;;O;P~~b-
~ mdil prf,,; :3-~:;'q- j;;C;K $4:666t~-fvi:q- -rol; -$4 ~o -.. ---.. -----------~ 
(! mo~ Pl'~";, ~~ mns proh, $5,000 to 2 yr~ pr~b $5

0860-------------" 
~l 1l10l'! p1'I";, $,),000 to 3 mos pri,.; $;) 000 ,,-. -. - - - - - - - .. -­
.~ 1I10s pris 2 \'l''; l)l'ob "'10000 t'n 2'" - ---\----1-------------------
" .,.. ,,", _l rl'i pro) $ 0 000 
:~ mo~ pr!s, !J mOil proh, $lii,OOO to f ~'r Pfoh' $10>'000- - • - -. - - - -" - --
:) Jl1()>< prJll to 2 ~'I'll prob _______ ~_ ".------------. 
3 ~'rs prob, $20,000 to:3 ~TS prab $iii()OO-----------------~----- -
~ )'l'S proh, $20,000 to 1 ~'r pro\) '$10 600 -----------------------­
~! 0,000, .'i ~'rs Unll\lp pro\) to $:),000 :i Yr~ -lm"~ll; -1;ro\; ---- .. --.. ----
iihl,OOO to $3000____ ' . -------.---.--
$."),000 to $2;,100 _____ ==:====::==:~==:=--- -~- .. -.. -.. ~--.- -~-- -~ -~ 

- - ... - .... - ---- .... ~--- ...... - - ... _-

Informntion requiremcnt,,: 
More inf<,)I'IIl:l.ti()n abolll defyndant's attitud(, ___ _ 
InformatIOn :l\)out cnopt'mtlOn with prosecntOl' ___ ~ ~ =: = = = = =:: = ~--

24 
== 

1 
1 
1 
1 

1 
1 

I 
1 
1 
1 
I 
J 
1 
I 
I 
1 
1 
I 

10 

I 
I 
I 

I 
I 
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G, Effect of Prior Record 
Cn~es 27 nnd 28 dealt with differences in thc defendant's prior record, The 

hypothesis was th:1t disparity might be greater if there was only a record of arrests 
than if the arrests hud resulted in convictions, sinc<' judges might disagree on the 
effect to be given to an arrest record where there were no prior convictions, The 
defendants' prior records were us follmw;: 

27 A: Four urrests: one resulting in u small fine, one in dismissal, one in a 
yenr's probation, and one in none-month j(Lil term. 

27B: Same four arrests: one resulting in n smnll fine, the other three in 
dismissal. 

28A: Three ar::ests: one resulting in acquittal, one in dismissal, and one 
pending. 

28B: SalDe three arrests: one resulting itUt three-year prison term, one in a 
slDnll fine, and one in a three-month prison term. 

In Case 27, there wns a statistically significnnt difference at the 95-percent 
confidence level between the sentences of thc "Al' judges and those of the "B" 
judges. The "B" judges, sentencing a defendant with no convictions, gave mark­
edly lighter sentences. Indeed, 9 of the 23 "A" scntences that were ranked were 
more severe than any of the 23 "B" sentences. But it is a.'so true that 7 of the liB" 
sentences were less severe thun all but one of the" A" sentences. It is therefore 
hard to infer from the dutu uny tendency for one ver"lion to bring the judges 
closer together than the other. It would :1ppcar, us expected, that judges give more 
seveN sentences to defendants who have records of convictions than to those who 
merely h:we records of uJ'rests; it does not nppe:1r thut they give less disparate 
sentences to either group, however. 

In Cuse 28, the defendant was a narcot;ics nddict, (1 bct that caused many judge~ 
to decline to sentence in the absence of more information. Only 14" A" judges and 
8 "B" judges were ranked, and no statistically significant difference appeared. 

H, Effect of liocio-Economic Considerations 
Cases 29 and 30 represented an attempt to develop some insight on whether 

dispnrity is greater in white-collar cases than in blue-collar Cl:u,es. 
The judiciary hm! come in fOt· n good deal of criticism in recent years for giving 

white-collar criminals sentences that are thought by some to be too light when 
COmpared to sentences given to blue-collar crimin(LL~. The validity of that criticism 
j,; outside the scope of this study: we nre concerned here with whether judge~ 
disn~rce with one another about 8imilar cases, and not with the appropriate 
relationships between sentences for defendant., in dissimilnr cm;es. But if the 
(lpproprinte hnndling of white-coUnr CMes itl a subject of public controverRY, 
it might nlso be expected that it would be n, subject on which judges hud differing 
views, and that there might therefore he l1. tendency for sentence:> to ))e marc 
dispnrate in white-collnr than in blue-coUnr eMes. 

Obviously thiH problem is too complex to be tested simply. The phrases "whitc 
collnr" and l'blue collar" nrc shorthand expressions that sum LIp a great variety 
of ehnracteristic.'l, and there is no typic~\l White-collar or blue-collar :;ituation. 
Indeed, it iim't always clear whether the phrases are \\sed to refer to the type of 
crime or to the personnl characteristic.,; of the defendant. Without lLny pretensions 
of completeness, it was decided to include in thi:; :;tudy one case in which the 
crime was varied and one in which the person(ll chal'l1cteristic.'1 were varied. The 
differences in the versions of these two cases were us follows: 

29A: Snle of heroin. Defendant was from a stable working-clMs home in 
which both parents worked, but the defendunt WUH a high-school drop-out. 
Since high school, he had had alternate periods of short-term jobs and 
unemployment. 

29B. Same. tmnsaction. Defcndnnt wns the son of a successful business­
man, find was (I, college student. 

30A: Presenting false claims to the government llnd conspiracy to defrnud, 
involving Medicare claims by the defendant physician. 

30B: Transportation of stolen Treasury securities and conspiracy to sell 
them, by the Sllme defendant physician. (The vnlue of the securities was the 
snme M thc amount of the false claims in the "A" version.) 

In both of these cases, the "A" judges tended to be somewhat more sever~. 
This tendency WILS not st(Ltistieally significattt in either case, however, and lt 
may reflect only chance factors. 'I'here is no discernible tendency in either cllSe 
for the sentences based on one version to be closer to euch other than those based 
on the other. Thus, lnsofnr as these t.wo cases (1re o.dequatl' to test the proposition, 
t.hey' do not suggest either thnt district jurlges in the Second Circuit nre more 
licvere in blue-collar cas~s or that they are more dispnrate in white-collar cases, 

.. 
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OFFICIAL REPORT FROM WASHINGTON: 
Antitrust And The Proposed 

Revision Of Federal Criminal Laws 

Introductory Remarks 
. By EARL E. POLLOCK 

. Member of the Illinois Bar 
and 

Chairman, Program Commillee 

. I Ware pleased. to welcome you 
G d morning ladles and gent emen. e . ' 
00, . P 0 r program this mornmg 

to the sec~nd day of °ludr.Spri~g Me~tI~!n~~;~:tm~ndu the Proposed Revision 
be ins with a pane ISCUSSlOn 0 

g d' I C' . I Laws" Our moderator is Denis G. McInerney. of Fe era nmma . . 
. . C mmittee on Criminal Practice and 

Denis is ChaIrman of the SectlOn
k 

I 0 fi f Cahill Gordon & Reindel, 
H · 'th th New Yor aw rm 0 . 

Procedure. e IS WI . e I I' tting together our program thiS 
and has played an mstrumenta ro e In pu 
morning. Denis McInerney. 

Introductory remarks 
By DENIS G. McINERNE: •• 
Member oj the Ntw Y,or/c ,8g;' .. 

·an~· • 

Chairman, CriminIJ! Practice. 
aTld Procedure Committee 

- . f ogram this morning 
Thank you. Ladies and. gentlemen t~e.subJfect ~e~~:r::rof Federal Criminal 

had its origin in the NatIOnal CommIsslhon '~Br Commission" after its 
. h . ly known as t e rown , 

Law~, whlc IS common "Pat" Brown of California. That Commission 
Chairman, former Governor . 1967 which provided that it should 
was established by an Act of Congress.m db' the President of the Senate, 
be composed of three S~nators appom~:ker ~f the House, three Presidential 
three Congressmen app.omted by th~ SP

d 
b the Chief Justice of the United 

appointees, and three Judges app~mte AI. Committee chaired by the 
States. It' had, in addition, an emmen~ . vlsory . ers from 

T
. C CI k and conSlStmg of representatIve lawy 

Honorable om . ; ar , . 
various segments of the legal commumty. 

395 

--...-----
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The Brown Commission had the formidable task of reviewing our entire 
federal system of criminal justice and recommending legislation to revise, 
repeal, or recodify such portions of our statutory system as might be appro­
priate. The final report of the Commission was issued and submitted to 
the President and the Congress in 1971. It included a comprehensive pro­
posed new Federal Code to replace our present Title 18, as well as other 
criminal statutes. It went far beyond, however, merely recodifying existing 
laws. .• 

Tne Brown Report urged the adoption-and this for the first time in 
our federal system of jurisprudence-of a single definition ;f an "attempt", 
which would be applicable to every federal crime. It suggested that a crimi­
nal attempt should be defined as "intentionally engaging in conduct which, 
in fact, constitutes a substantial step toward the commission of the crime. 
Factual or legal impossibility of committing the crime is not a defense." 

Members of this Section will readily perceive that such a definition would 
dramatically revise our present· definition of, for example, attempts to mo­
nopolize, and would in addition create a new crime, which presumably 
would be known as "attempts to conspire to rt'.strain trade". 

As a result of this Brown Commission Report, two bills are presently 
pending in Congress-So 1 and S. 1400, both introduced last year. S. 1 
was introduced under the sponsorship of Senators McClellan, E-rvin and 
Hruska, and S. 140D-known as the Administration measure-was sponsored 
by Senators Hruska and McClellan. Both of these bills were referred to 
the Senate Judiciary Committee Subcommittee on Cri'winal Laws and Pro­
cedures, the Chairman of which is Senator McClellan, and the ranking 
minority member of which is Senator Hruska. These bills have powerful 
bipartisan support in this important area of Committee consideration. Be­
cause of their scope and complexity, however, the bills are still in Committee, 
so that our program today is entirely timely. As a matter of fact, we have 
with u~s today the Chief Counsel of the Senate Judiciary Subcommittee 
on Criminal Laws and Procedures, Mr. Paul C. Summitt, and he assures 

,I me that loday's proceedings will be included in the hearing record of the 
Subcommittee's consideration of these bills. 

While S. 1 and S. 1400 certainly have a social significance that is beyond 
the competence of even this august Antitrust Section of the American Bar 
Association, and a great deal of study, time and effort have gone 
into both of these measure~, we submit that it is appropriate for this Section 
to examine this proposed regislation publicly and to explore and evaluate 
its impact in the antitrust area. It may be of interest to you and your clients, 
for example, that S. 1 would make it a felony to violate the Robinson-Pat-
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man Act, or the Federal Trade Commission Act, or the Sherman Act, or 
the Clayton Act. And if the prospect of felony merger doesn't disturb you, 
it may he of some interest that both bills provide for probation of a corpora­
tion convicted of a crime, such as an antitrust offense. It is intriguing (to' 
me, at least) to speculate that perhaps Ralph· Nader and his "Raiders" 
may some day discover that their true vocation in life is to be probation 
officers for a very elite clientele..,...:.which would be screened by whoever com~ 
poses the Fortune "Five Hundred" list of toP. corporations in the country. 
I will leave further fantasizing on that subject to you for your own comfort 

if nothing else. 
Now our program this morning is divided into three parts~like Gaul, 

and our panelists have gaB bordering on chutzpah. They need it to publicly 
criticize these bills which have had so much consideration before. 

The first part concerns the substantive changes that would be wrought 
by these bills; the second deals with the penalties that they would provide; 
and finally, the third will evaluate both. We will then proceed to a more 

informal discussion and question and answer period. 

Our first panelist is Mark Crane who, upon graduation from Harvard 
Law School, became associated with and later a partner,of Hopkins, Sutter, 
Owens, Mulroy and Davis of Chicago. Despite a very busy life as a litigator 
in antitrust and other commercial areas, Mark has found- time to devote 
himself to such activities as the Antitrust Section of the Illinois Bar Associa­
tion, of which he is the former Chairman, and our Criminal Practice and 
Procedure Committee of this Section. Last May Mark testified on both of 
these bills before the Senate Subcommittee considering them, and at the 
conclusion of his testimony Senator Hrusk~ and the Senate staff congratu­
lated him on the contribution that he had made to their work. You will 
hear why in just one moment. I give you Mr. Crane. 

t' 
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SUBSTANTIVE CHANGES 

By MARK CRANE 
Member of the Illinois Bar . 

The United States Senate current! h b ~ • . 
a Federal Criminal Code. Senate Jill a: (~ore It two proposals to establish 
the Subcommittee on Reform of the Federal 6)' w.as drafted by :he staff of 
ly known as the McClellan B'll ft nmm~l Laws, and IS common­
Bill 1400 (S,1400) was draft:d ~ e: ~~:kS~bcon:mlttee'S c~airman. Senate 
and represents the Administ f ~ rce m the Justice Department 

ra IOn s proposal for a Federal Criminal Code 

Although both S 1 adS 1400 . . 
the N~tional Com~issi:n o~ Refo;~r:;~:;lat~~ ~Y ~he Final Report of 

1971), they are substantially different in th ,era ,fl!lll~al Laws (issued in 
the antitrust laws b chan' ~Ir antitrust Impact. Both affect 
but the havoc wre~<:cd b:I~~ t~e tandards of criminal antitrust liability, 

S.l purports to amend the antitr~:t l:::~~:::~l~e~ei~e:~~~t' for t~at is t~at 
upon them by overlaying certain common p .. ' I Ion to Impactmg 

~ rOVlSlons. 

Deletion Of Attempts To 
Monopolize From Section 2 

Section 316( a \2 amends Sectio 2 f h words "or attem~t to mono r "n 0 t e Sher!11a~ Act to strike out the 
to make it de th po Ize ,The purpose of thiS deletion is apparently 
section . ~r I at an attempt to monopolize falls within the general 

on crlmma attempts-Section 1 2A4 S h . , 
ed by Senator McClel'lan's b . - h . uc an mtentlon was indicat-o servatIon t at "th . 1 .. 
tempt is applicable to every fed l' e genera provlSlon on at­
in the section on a specI'nc cr e~a cnm,e except as specifically excluded 

, onense and Will "t'limi t h d t': 
attempt statutes".l ' na e t e nee lor special 

Putting aside f~r th h ,. would make in th e
b 

mon;ent,t e substantial changes that Section 1-2A4 
e su stantlve aw of attempts to m I' h' 

discuss' later, a collateral eft t f d l' f . ~nopo lze W Ich I will . . . ec 0 e etmg (om SectlOn 2 of the Sherman 

193 CONG R . 
2 

• EC. S·569 (daily ed. Jan. 13,1973 Vol 119 No 6) 
15 U.S,C. §15. . ' ' , , . 

399 

'I 
I .j 
i 
I , 
\ 

'j 



, 
) 

\ \ > 

l, 
1 

,,' 

, , 
\ 

8138 

400 

Act attempts to monopolize would be t~ deny private parties thc right to 
obtain treble damages for injuries result10g from such attempts. 

Section 4 of the Clayton Act provides that "any person \~ho sh~ll be 
in'ured in his business or property by reason of anything forbidden In t.he 

~ . t I ws may sue and shall recovp.,r threefold the damages by 111m 
anutrus a , . . . bl' fee »2 The 
sustained, and the cost of suit, including a reasona e ~,tt~rney s . 
key words are "anything forbidden in the antitrust laws , since the Supreme 
Court has held that no right to recover treble 'dam~ges can result ,from 
ailegedly anti-competitive conduct which is not proscnbed by the antitrust 

laws. 
The "ant;trust laws", as used in Section 4 of the Clayton Act, are defined 

. S'· 1 f t'hat Act3 to include Section 2 of the Sherman Act.4 They 
m ectlOn 0 . f S h Id 
do not, obviously, include the general attempt~ section. 0 .1, nor. s. ou 
Section 1 of the Clayton Act be amended to Include 10 the .de~mtlOn of 
the antitrust laws a general attempts sec~i~n in t~e new ?nmmal CO.de 
which deals principally with criminal activity havmg nothing to do With 

antitrust offenses. 

Thus, the effect of deleting from Section 2 of the Sh~rman Act. attempts 
to monopolize would be to eliminate the right of prlvat~ ~a~tles to sue 
for treble damages-a right '!lhich the Supreme Court ~as said IS not merely 

'd . te relJ'ef but to serve as well the high purpose of enCore" to provi e pnva ., .. '. ' 
ing the antitrust laws."5 

Imposing Criminal Liability For Violatiofla 
Of The Clayton And Robinson-Patman Acts 

Another substantial, and perhaps inadvertent, change in th.e antitrust la\\l~. 
is made in the Robinson-Patman and Clayton Acts ~Y SectIOns 316(c) an 
316( d), respectively, of the conforming amendments III S.l. . 

Taking the Robinson-Patman Act first, Section 316(c) amends the last 
aragraph of Section 3 of the Robinson-Patman Act. That paragraph no~ 

~rovides a fine, or imprisonment for "any person violating any of the provl-

3Nashville Milk Co. v, Carnation Co., 355 U.S. ~73 (195B), holding that a viola~!~~u~! 
Section 3 of the Robinson-Patman Acttould not be redre~sed by treble damages 

it was not part of the antitrust laws. 

415 U.S,C. §12. 
5Zenith Radio Corp. v. Hazeltine Research Inc" 395 U.S, 100, 130-1 (1969). 
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sions of this section." 6 The language in the conforming amendments to S.1 
would replace the quoted phrase with one providing criminal penalties for 
"any person violating any of the provisions of this Act. "(Emphasis supplied.) 
Thus, while at the present time criminal penalties attach only to the violation 
of one section of the Robinson-Patman Act, the amendment would appear 
to make any violation of the entire act a criminal offense, including any 
violation of Section 2.7 This would mean that any price discrimination 
offense would carry with it criminal' penalties, sweeping away the present 

. distinction between those offenses in Section 2: where a price discrimination 
occurs without an express intent to injure a competitor, and those offenses 
in Section 3, where the price discrimination results from specific knowledge 
that a competitor cannot respond with equal concessions or "for the purpose 
of destroying competition or eliminating a competitor,US 

Similarly, Section 316(d) of the conforming amendments to S.l would 
amend the fourth paragraph of Section 10 of the Clayton Act.9 At the 
present time, the paragraph being amen-ded provides criminal penalties for 
any common carrier, or director, agent, manager or officer of a common 
carrier, who "shall violate this section". (Emphasis supplied.) The proposed 
amendment provides for criminal penalties against "any person who violates 
this Act". (Emphasis supplied.) Thus, while at the present time there are 
provided criminal penalties for common carriers, and their agents. who vio­
late Section 10 of the Clayton Act, the proposed amendment would make 
the entire Clayton Act a criminal statute. Such an amendment would, for 
the first time, impose criminal penalties upon corporations-and on their 
responsible officers and directors-who enter into exclusive dealing contracts 
found to violate Section 3; who engage in mergers found to violate Section 
7; or who serve as directors of two or more corporations which are found 
to be competitors in violation of Section 8. 10 

The inappropriateness of criminal sanctions for merger!';, exclusive dealing 
contracts, interlocking directorates and price discrimination is apparent from 
the standard of illegality used in the sections creating those offenses-a 
standard phrased in terms of future probability. 

Section 2 of the Robinson-Patman Act (price discrimination), Section 3 
of the Clayton Act (exclusive dealing contracts), and Section 7 of the Clayton 
Act (mer~ers) each condemns conduct only ·if the effect of such conduct 

GI5 U.S.C. §13a. (Emphasis supplied.) 
715 U.S.C. §13. 

815 U.S,C. §13a 

~15 U.S,C. §20, 

IUl5 U.S,C. §§14, III and 19, respectively. 
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"may be substantially to lessen competition or tend to create a monopoly" 
in any line of commerce. Section 8 of the Clayton Act condemns a director 
who sits on the boards of two or more corporations who are competitors 
"so that the elimination of competition by agreement between them would 
constitute a violation of any of the provisions of any of the antitrust laws'i, 
including agreements violating Sec.tion 3 and Section 7 with their future 
standards of liability. When the task is to determine what a result "may 
be" or whether conduct "tends" to create a prohibited condition, reasonable 
men may differ, and criminal p'enalties are singularly inappropriate. 

The history of bank mergers illustrates the problems involved in imposing 
criminal sanction for an action which is illegal only if it "may" substantially 
lessen competition or "tend" to create a monopoly. The Bank Merger Act 
of 1966 provided that any bank merger consummated before June 17, 1963 
"shall be conclusively presumed not to violate" Section 7 of the Clayton 
Act.ll At least one of the mergers blessed by the Bank Merger Act had 
previously been held to be illegal by a District Court.12 If the conforming 
amendments to S.l had been law in the 1960's, the corporations involved 
in those mergers, and their responsible officers and directors, would have 
been .liable to criminal prosecution for conduct which Congress later ap­
proved-and might well have been convicted before Congress could act. 

A further complication in making anti-competitive mergers (and other 
similar conduct) criminal offenses is that a merger, legal when it was consum-

'" mated, may become illegal by reason of subsequent changes in the market. 
In United States v. duPont (General Motors),13 the Supreme Court permitted the 
Department of Justice in 1949 to attack duPont's pre-1920 acquisition of 
a 23 per cent stock interest in General Motors because ":1t the time of suit, 
there [was] a reasonable probability that the acquisition [was] likely to result 
in the condemned restraints".H Whether there was a similar probability 
when the merger occurred is· immaterial because "the Government may 
proceed at any time that an acquisition may be said with reasonable proba­
bility to contain a threat that it may lead to a restraint of commerce or 
tend to create a monopoly of a line of commerce."15 

Such a result is possible because no intent to lessen competition or create 
a monopoly is required for a Section 7 violation. In duPont, the Court stressed 
that: 

HAct of February 21, 1966, Pub. L. No. 89-356, §2(a) Stat. 7. 

12United States v. Manufacturers Hanover Trust Company, 240 F. Supp. 867 (S.D.N.Y. 
1965). 

13353 U:S. 586 (1957). 
HId. at 607. 

15/d. at 597. 
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"The fact that all concerned in high . . 

~y~t:ed i~o~~;a~!~t ai:~ef:raels' rtlsYlocf·ahc~l in thee~:c:e~~~!o:i~ti~nn ~~:~ l~fsn:~~i~i~: 
. IS own company and . h d . 

to overreach anyone including duPont's ' .' Wit. out any eSlgn 
G .' competl tors does not d r t h overnment's right to l' fl' . . ' elea t e 
f §7 • re .Ie. t IS not requIsite to the proof of a violation 

o to show that restramt or monopoly was intended."16 

-::hus, one corporation may merge with another under market conditions 
which make the merger seem lawful. These conditions can then chan e and 
t~e gove~nment can charge that the merger viol<\ted Section 7 on the ~heory 
t. at, un er th~ changed market conditions, it "may" (perhaps for th fi 
time) substantially lessen competition or "tend" to cr t _ e •• ,/~t 
d P t h' . ea e a mor .... ~ry In 
u on, t IS resulted only in civil remedies If Sib I r' 

result in . . . '. ecomes aw, H. ,"ould 
. crImmal prosecutIOns for the corpor;H:'1~ ... ~.'!f.tti"their offi d 

directors. 17 ,,. cers an 

1. Attempts 

Criminal Attempts, Conspiracies And 
Solici ta tion 

Bot\~.l and S.1400. c0r;.t~Jsf'r:'.:\.;!. s~crio1is"ealing with criminal at­
tempts, and these sectloh~ appl" to antitrust offenses 19 Th t d d 
f, h' b I • e s an ar s set 
or~ moth S.l a~~ S.1400-an intent to commit a crime plus conduct 

whICh ~orrobates thiS mtent-~ould place in doubt the relevance of existin 
!aw which has been developed m antitrust litigation on a case-by-case basi~ 
over n.early a century. 

. At the present time, in order to be convicted of an attempt to monop r 
It.must be sh?wn th~t .there is a dangerous probability that the defen~al~;~ 
wUl succeed m obtammg monopoly power. 20 Before courts conclude that 

16353 U.S. at 607. 

~ . 11~ndeed, sta~dards of liability phrased in terms of "may" or "tend" make it so d'ffi I 
or t e prospectIve offender to determine where lies the line betwe~n th " I I lCU t 

permissible as t' . , e crmllna and the 
. . 0 raise a questIOn whether they are constitutionally vague when the b 

cnmmal offenses. Set United States v Harriss 347 US 612 61'1 (1954) ( y ecome 
sufficiently defi 't'" ').., a statute must be 
conduct is forb?~deen t~yglt~: :ra~~t~~)~r ordinary intelligence fair notice that his contemplated 

l8§1_2A4 in S.I; §Iool in S.14oo. 

f S
I9§1004 in S.14oo: 93 CONGo REC. 8-569 (daily ed.Jan. 12 1973 Vol 119 No 6) (R ks 

o en<ltor McClellan). ' , . ). emar 

i 20A~erican Tobacco Corp. v. United States, 328 U.S. 781, 785 (1946)' Cliff Food St 

4~~';: 2~0~~;: ~~~.)(:!~ ~i~~ ~i8)~07 (5th Cir. 1969)j Hiland Dairy, Inc. v: Kroger Comp~~;: 

t 
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there is a dangerous probability that an attempt to monopolize will succeed, 
the plaintiff has generally been required to show that the defendant had 
a significant share of the market in which the attempt to monopolize oc­
curred.21 This requirement flows naturally from the fact that the crime being 
attempted-monopolization-can only occur in the context of a specific 
market. 22 

A dangerous probability of success might or might not be construed by 
fut,ure antitrust courts to be the same thing as the. "conduct which, in fact, 
corroborates his intent" required by Section 1001 in S.1400 and the "conduct 
constituting, in fact, a substantial step toward commission" of a crime re­
quired by Section 1-2A4 in S.l. There is certainly a real-perhaps even 
"dangerous"-probability that these new words will be construed to mean 
something different from the dangerous probability of success in a specific 
market which is required today for an attempt to monopolize conviction. 

The risk that a general attempts section would not incorporate this require­
ment when applied to attempts to monopolize is underscored by an examina­
tion of the examples given in Section 1-2A4 of S.l for conduct which would 
constitute a "substantial step toward commission" of a crime. These examples 
include lying in wait for the victim: reconnoitering the place where the 
crime is to be committed; enticing the victim to a place where the crime 
is to be committed; entering a structure where the crime is to be committed; 
and possession or collecting material to be used in connection wito the crime. 

These standards fit nicely with attempts to commit many Common law 
crimes, such as rape, murder or robbery. They are wholly inapplicable to 
an attempt to monopolize. One can envision the prosecution offering evi. 
dence, in an effort to comply with these examples, that the incipient monopo­
list took substantial steps toward completion of its crime by lying in wait 
for its unfortunate competitor at the Metropolitan Club, by skulking about 
its headquarters office (the "structure" where the crime was to be committed) 
or ''Teconnoitering'' the market through the use of market surveys and 
public opinion polls. 

It simply seems inappropriate to wipe away the standards which judges 
have developed over 83 years for determining when an attempt to monopo-

21Walker Process Equipment Inc. v. Food Machinery &, Chemical Corp., 382 U.S. 172 
(1965); Bernard Food Industries, Inc. v. Dietene Co., 415 F.2d 1279, 1284 (7th Cir. 1969), 
mi. denitd, 397 U.S. 912 (1970); Hiland Dl'.iry, Inc. v. Kroger Company, 402 F.2d 968,974 
(8th Cir. 1968); con Ira, industrial Building Materials Inc. v. Inter-chemical Corp .• 437 F.2d 
1336, 1344 (9t~ Cir. 1970); Lessig v. Tidewater Oil Co., 327 F.2d 459, 474~5 (9th Cir. 1964), 
wi. denird, 377 U.S. 993 (1964). 

22United Slates v. Grinnell Corp., 384 U,S.563 (1966); United States y. E.I. duPont de 
Nemours Co. (Cellophane), 351 U.S. 377 (1956). 
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