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To those who would argue that such extended non-institutional
alternatives would necessitate a virtual "army'" of probation and parole
officers, several suggestions may be offered as éo why this does not
have te be true. These suggestions are implicit, if not explicit, in
subsequent discussion of problems and current trends. Admittedly,
however, more probation and parole officers will be needed, whether

because the state improves the system'or because it fails to improve
it.

6. While standards can be established and services ex-

tended, such actions will help solve only part of the
probation and parole problem., The very considerable
problem still remains of what type of services should

be provided, under what circumstances, and how they
can most efficaciously be provided.

Thus, there is a need for a good deal more research, research

that could be made available to all aspects of the criminal justice

system and appropriately used as a vehicie for informing the public.

«

Some of this would involve the statistical data base discuased earlier,

but it would go beyond this to address a variety of questions, For

example, are there viable means of predicting probation and parole
success or at least predicting adjustment problems and taking preven-
tive action?

Can these means be improved? 1Is there some reasonable

way of determining the most effective term of community-based treat-
ment'for d@fferent types of éffenders? What are the most effective
methods of supervision/treatment for different types of offenders?
Who will respond best to individual contact, to group experiences, to
a combination of these two, to remaining in the family context, to

remaining in (or returning to) the community but in a setting outside
the family home?

e
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These and many more questions need to be answered if probation

and parole arc to he maximally effective. Certainly, services should
not and cannot be suspended pending such answers. But the state can

experiment with a varicty of adequately funded, and adequately eval-

vated, programs and possibilities in an ongoing effort to unravel the
problem: who, what, when, where, how and why? A beginning has been

made, largely through projects funded‘by the Criminal Justice Council,

but much remains to be done.

|
E

7. Pending cxpansion and sophistication of research into

probation and parole, use can be made of existing know-
ledge.

Such use leads to delineation of several other problem areas.

One of these is the need for working with members of the offender's

family as well as with the offender himself.

The nature of family relationships is an important component in

the social-psychological adjustment problems that may ultimately find

expression in delinquent or criminal behavior. If the probationer

remains in (or the parolee returns to) an unchanging family (or, per-

haps more accurately, a family undergoing more or less negative change),

his chances of making a good adjustment are diminished. This is not

necessarily to focus "blame” on the family nor to attribute signifi-
cant pathology to it.

While it may be what we commonly call "patholog-
ical,” it may also simply be confused or unaware.

|

% In any event, the
!
v% family is a factor.

i

8.

In some cases, no family is available. More often
(and more often than many might want to believe), its
members are not willing to cooperate meaningfully.

In still other instances, family re-adjustment is

e
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necessarily such a protracted process that some

other placement for the "offender" is called for,
at least tcemporarily.

This is most apt to be so in the case of the juvenile, of course,

where his only "offense" has been running away from an intolerable home
situation. This raises the problem of where that other placement will

be. Too often the choice has been the family home, regardless o; its
negative aspects, or institutionalization in a cbrrectional facility,
Thus, there is a need for interim houses, not only the traditional
foster~home program which itself ﬁeeds expanding, but also for group

homes. For both juveniles and some adults there is a need for "day-

care' facilities (though a more felicitous name might be found, expec-

ially for older juveniles and adults), These would be centers in which

the offender would participate in appropriate special programs during
the day (e.g., counseling, remedial education, vocational training,

etc.) and from which he would return to his own home at night,

For ﬁarolees (again both juvenile and adult) there is a need for

halfway houses. Even where the family situation is not undesirable,

these halfyay houses can help the parolee make the transition from
institution to community in a setting where the individual has both

freedom and responsibility, more of each than he had in the institution

but less than he will ultimately have outside it.

Both increasing work with the families of offenders and the con-

struction of group homes, etc., represent current trends in probation
and parole, as well as problems. Two other current trends may be noted.
They are included in this section, along with the preceding two, because
they are also

salient problem areas, largely because of their limited
implementation.
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9. The first of these is the integration and coopera-
tion of probation and parole with other community

resources such as community mental health services,
various rehabilitation services, college and univer-
sity resources, the public schools and prospectiv
employers.,

Certainly progress has been made in this integration, especially

. . b1
in some of the more urbanized areas where such resoutrces are more apt
to be found.

Still, therc is a need for continued expansion of these
cooperative efforts, expansion in geographical terms, but also to pull
in more facilities and to explore new and better ways of working to-
gether. To the extent that this has not been done, it has often been

due more to the apathy or reluctance of various aspects of the com-

munity than to that of the criminal-justice system.

Perhaps this has

been especially true of the public schools and of the employing commu-
nity.

In the final analysis, crime and delinquency are social-psycholo-

gical problems that can only be effectively alleviated by the combined

efforts of the individual offender and the community.

To one degree
or another, this means the total community.

10. While cooperation between community resources con-

tinues to comstitute a problem, as well as a current
trend, so does volunteerism.

u There is a need to
recruit and utilize additional appropriate volun-~

teers at all levels of probation and parole and to
utilize them with maximal effectiveness.

Probation began in this country as a volunteer effort, and it
has come to be realized that volunteers can serve as valuable adjuncts

to any formal system though they are not, in themselves, sufficient.

This is no less true in parole.

Of the 15 states having the largest prison population, Texas is

one of only three which does not use the National Volunteer Parole
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Aide Program sponsored by the American Bar Association's Young Lawyers
Scction and the Commission on Corrcctional Facilities and Services,
Under this progrim, a volunteer (usually a lawyer) spends 6 to 8 hours
a month with a sinple parolee during his first critica} ycar oét of

the institution.

Before boeginning, each volunteer participatesin

training sessions and subsequently works in tandem with the parolee's
regular officer, Variations on such a program are possible in both

probation and parole, though working with the regular officer is an

important element, as is some training (usually in quite short, theugh
fairly intensive, sessions).

.

Such volunteerism has several potential advantages, advantages
already demonstrated in several programs., For example, it permits

someone's spending more time with each offender than his regular pro-

baticn or parole officer characteristically could. It provides the
offender with a model of someone who is interested in him even though
he (the volunteer) 'doesn't have to be."

Certainly, many professional
personnel are as equally and as sincerely interested.

But, at the
same time, many probationers and parolees do not perceive the profes-

sionals in this way, at least initially feeling that "it's just part
of their job."” Too, successful volunteer programs such as have been

reported in various areas can increase community involvement even
beyond the volunteers themselves, Similarly, they can increase com-
munity understanding of both the professional probation and parole

officer and the offender.

This compendium has presented a number of rather major problem

areas in probation and parcle reflecting the current status of these
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systems in Texas. An effort has been made to define particular needs

rather explicitly and to discuss some of the ramifications of meeting
or not meeting them.

The Texas Criminal Justice Council (and, doubtless, others) are
awarc of these problems, As mentioned several times, the council has

provided a variety of grants in an effort to explore some solutions.

It is continuing to do so. The first necessary steps have been taken,
but the journey remains a long one.

It was suggested earlier that the mosE‘gualified probation and
parole officers could not work effectively separated from other facets
of the c¢riminal justice system. Similarly, no system of probation or
parole can be expected to be effective outside the context of the

larger society. It is suggested here that attitudinal and opinion

aspects of that larger society may themselves constitute problems.
Among orientations that may impede change are:

1. There is a tendency to adhere to a basically talion

principle in dealing with the offender (sometimes under
the guise of deterrence) in spite of years of experience

militating against faith in the ultimate effectiveness

of such an approach in itself.
2. Probably related to this, at least in part, is the pre~

valence of misconceptions about crime and delinquency.

Such misconceptions again persist in the face of solid

1ce to the contrary.

Evidence has shown, Zor
ew .,

that offenses are more likely to be committed

property than against persons and that offenses
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against persons are more likely to be committed by

those whom the individual knows than by strangers.
3.

There is a penchant for simplistic solutions to prob-

lems, solutions often based on '"simple and sovereign”
concepts of causation.

Further, when such solutions

are not successful, there is some tendency to lose

patience and move on towardiother equally simplistic
answers or to conclude that the problem is insoluble,

Yet crime and delinquency are not simple problems,
simply caused.

Neither are they amenable to simple
solutions.

Finally, there is a predilection for focusing on
immediate and more apparent costs, with a concomi-

tant disregard of the costs of alternative courses

and of future financial benefits. Were Texas to
undertake meaningful solutions to the personnel

and system problems previously delineated, it would

admittedly require a fairly large expenditure of

funds over the next few years. But such expendi-
tures should be weighed against other costs. ''Human”
costs, such as poorly adjusted or lost lives, cannot

meaningfully be translated into dollar terms. But
the comparative costs of institutionalization and

community-based treatment can be calculated, as can

court costs and property loss or damage. With an

appropriate data base, potential savings in reduced



recidivism can be estimated. Estimable, too, if less
accurately, arc the potential cconomic benefits of

changinyg unproductive (1f not anti-productive) cit-
izens into productive ones.

x

A3
If solutions to these problems (labeled as essentially attitu-
dinal or ovientational) are to be forthcoming, it will require exten-

sive education of the public and, in some cases, of political leaders

and of professionals within the criminal justice system. Yet such a
program of education or awarcness may well be prerequisite to solutions

to the problems of the probation and parole system itself.

Current Trends in Probation and Parole

Perhaps the context of orientation is the most appropriate for

considering current troends in proabation and parole, for certainly orien-
tational modifications have occurred. For years an essentially non-

productive debate raged over contentions that the offender had deliber-
ately chosen to trangress socicty's laws and expectations, that he was
the hapless victim of an adverse society, or that he was mentally ill.
None of thesc positions, in itself, took adequate cognizance of the

; fact that an individual does have some responsibility for his decisions
but that, also, somoe soyjotal conditions are criminogenic and that the
person who behaves in ;ays that are slgnificantly deleterious to himself
B ,

and/or socicty is less than maximally well-adjusted.

To the extent that mental health was an issue, it was generally

in terms of what is characteristically called the "medical model."

In effect, the individual was "healthy" if he was not demonstrably 'sick.':
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That definition has changed in many quarters so that real mental health

implies the presence within the individual of potential and forces for
positive growth,

1

In this context, the roles of both the individual

and society can be recognized, whether it be the larger society, the
community or neighborhood, or the societal microcosm we call the family.

More recently, increasing recognition has also been given to the

fact that undesirable behavior (e.g., crime and delinquency) can be
learned, just as desirable behavior can be.

With this recognition an
important, if not primary, function of the criminal justice system can

appropriately be seen as one of education or re~education (some may

find socialization or re-socialization preferable terms).

To accom=
plish this function, institutionalization may be necessary in some

cases, But probation, parole and their adjunctive services can play
a vital role,

Burdman, for example, estimates that only 15 per cent
of offenders need long-term restraint and 15 per cent need short-term
o community-oriented confinement, while 70 per cent could be supervised

6

in non~institutional community-based programs,

In either event, a learning approach (coupled with the broader

view of what constitutes mental health) carries with it important
implications.

For one thing, it is known that in the educational

process different individuals respond differgntially to diverse teach=-

ing approaches. While many students conform ﬁé@e or less successfully
!

AN
to monolithic methodology, a discouraging number‘&a not. Among those

AN

who do respond essentially successfully, it has beeﬁ\found that actual
H - S

! learning levels are often somewhat less than maximal. ‘ﬁpong those who

N\,
| do not, it has been found that successful learning is indéed often
B
3
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possible wher alternative'approaches are available, Analogously,

b \ Y

13 ' . . ¢ .

O more success in probation and parole can be anticipated where diverse
}

extent).

and multi-faceted programs are provided (as they are being to some

i
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A seccond implication comes from a rather extensive body of
replicated research in learning. That is, it is known that undesir-

able responses can be extinguished (of at least suppressed) through
punishment.

But, it is also known that the use of punishment alone

IR e

in no way guarantees that at least equally undesirable responses will
! not replace the initial ones.

Behavior is most successfully influenced

v

through reinforcement (i.e., the vremoval of a noxious stimulus or the

presentation of a positive reward) or through puﬁishment appropriately
combined with reinforcement.

The most obvious applications of this established principle are
3 in the institutional sctting, but there are also applications in pro-
i
[ bation and parole.

An individual will not learn to respond in socially

(and personally) acceptable ways without being given an opportunity
and some reinforcement for doing so. In many cases, this can be done

most effectively in the community to which the individual is ultimately
expected to adjust.

Orientational changes often operate in tandem with operational

changes and this has been the case in the fields of probation and
%i parole., In part at least, current trends in these systems are reflec~

tive of the modified viewpoints discussed,

Several of these trends have already been pointed out:

increas-
ing attention to family counseling; the construction of group homes,

R
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halfway houses, d the like; cooperation of probation and parole
systems with other community resources, and the utilization of volun-

teers. Other more or less inter-related trends can be noted.

In recent years a variety of supervision/treatment methods have
been instituted, at least on an experimental basis, For examplé, some
success has been found in the use of paraprofessionals i.e., paid
personnel who have less than the miniﬁum recommended educational or

experiential preparation but who can provide defined adjunctive or
supportive scrvices,

In 1966, Ohio began a program called "shock probation.'” Here,
the convicted offender is required to spend only one to three months

in an institution, after which he is released to an essentially pro-
bationary status.

Since initial incarceration is often one of the

'

most traumatic aspects of instituﬁionalizétion, the short-term exper~
ience is considered to héve positive learning value without the counter-
productiveness of long-term imprisonment. Over the years, the recidi-
vism rate under this program has been only 9 per cent compared to a

national averapge estimated to be about 7 to 9 times as high. An

approach usually reserved for first offenders, shock probation has been
extended to several other states.

In still other instances, caseload size has been varied. Results
here have been somewhat mixed but, as might be expected, it has been
found generally that the quality of officer-offender contact is an
importgnt variable in determining the effect of intensgity (or quantity)
of contact,

In short, smaller caseloads alone are not &a. panacea.



201 .

Too, behavior shaping o: "behavior modification” techniques

have been tried in the community.

e
.,,.—--V,,w._-—-,,‘,,..‘—-—-x

As is the case with reduced case-
loads, such techniques are not a universal panacea.

it

Still, they have
been shown to be successful in the community.

In fact, they may well
be more successful here than in an institution since the context is

e

"real life” and desirable responses can be more easily generalized.
Besides broadening the approachés to probation and parole, there

has tended to be a call for broadening their use in general, probating

. i et

more offenders and paroling those institutionalized after shorter
periods of incarceration. No nationwide statistics were found re-
flecting the extent to which this call has actually been translated
into action. However, California has experimented exiensively with

community-based treatment in lieu of institutionalization in recent
years, especially for youthful and young adult offenders. In a re-

} lated effort, Massachusetts is in the process of phasing out all cen-
i

tralized institutions for juveniles, moving to a system of community-

based treatment which includes probation and small institutionms.
Somewhat tangentially, there has been increasing use of work-

release programs (in Texas as elsewhere), providing transitional

assistance in adjustment prior to ultimate parole. Such transitional

assistance often also includes both formal and informal lectures and
group discussions regarding such questions as applying for a job and
establishing credit, aspects of 1life which may seem almost mundane

to many but which may demand new or different skills of the offender

and be important to his not recidivating.

,,,,,,,,,,
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ZX Several trends may be noted with respeet to the rules or con-
1is
*% ditions characteristically imposed for both probation and parole.
’k There has been a wmove toward reducing their number and, many would
i .

argue, making them more rational, Strict constructionism of such

% rules as not associating with 'vicious and immoral persons" (e.g.,
; '-I
i s . . :
'3 other offenders) may create awkward situations for the probationer
| .
|
1
&
1

or parolee who has other offenders in his family or immediate neigh-

borhood or who is employed where other offenders also are.’ Basically

unenforoeable veles, such as not using "foul language,”

only invite
gamesmanship and contempt for the law. Also, in some places proba-

tioners and parolecs have been invited to participate with their

officer« in sctting up their conditions. Evidence has shown that

this does not result in lax rules as some might fear., In fact, such
participation scems often to engender in the offender a sense of

responsibility to abide by what he construes as a contract,

Along with these other trends have come suggestions that clear

criteria for revocation be established, criteria consistent from one

arca of a state tn unother.

This need not imply mandatory revocation
upon infraction. Rather it is meant to eliminate a tendency to some-

what capricious revocation, generally without opportunity for review.
*®

This has been a problem cspecially in the case of parole. Evidence
liere indicates thot re-commitment may be at least as much a function

of the officer's orientation as it is of the offender's behavior

(cleariy casting doubt on some recidivism statistics).

There have also been new moves in the granting of parcle itself.

Not only is automatic, periodic review recommended by many, but so also

E
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is providing the inmate with a written statement definitively outlining

the reasons for the board's decision where parole is denied. Increasing

attention is also being given to the inmate's right of appeal in such

cases and to his right to representation at the time of review and/or

appeal. Too, recommendations have been made that parole board members

by

themselves be required to meet certain appropriate educational and

3

experiential standards before appointment.

Finally, there is growing sentiment for de~criminalizing some
offenses (specifically certain "victimless crimes') and for eliminat-
ing as official delinquencics "offenses'" which would not be crimes by

adults (e.g., incorrigibility, truancy or running away from home). In

the latter, the juvenile probation officer might still have contacts
with the juvenile. But such contacts would be on a non-official basis,

(3

more likely involving other community resources (if a cooperative

relationship has been established) and avoiding the stigmatization by

adjudication for the young person.

Some Closing Comments

Braden points out that:

Constitution-makers should recognize that their task
is three-dimensional, so to speak. They should strive
for a consensus of interests and pressures of the day,
but always in the context of the flow of history--the
preservation of the good from the past and the passing
on of a document that will meet the needs of the future
. « . . A constitution should be a document for all

seasons.
This requires that a constitution be a basic framework, setting forth
the rights of the poople and the powers, relationships and limitations

of cach level of gpuvermment. IFf it departs from this fundamental frame-
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work to include basically statutory provisions, it will, of necessity,

eventually become a hodgepodge of amendments. As with a bullding which

a serles of owners have each modified to suit their immediate purposes,

both form and function may be lost.

While a number of pfoblems in probation and parole have been
presented, their solution is basically a statutory matter, Thus, while
these systems are of concern to those.responsible for comstitutional

revision, they are not seen as issues for inclusion in the constitutiom
per se.

‘ Nonetheless, the implementation of solutions to the problems in

probation and parole 1s a matter of considerable importance, as is the

consideration and possible implementation of the various current trends

in these areas. It ig important not for the sake of innovation and

change itself, but for the sake of every citizen in the state, all of

whom would be the ultimate beneficiaries of a maximally effective

criminal justice system.
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) Ian Act'creating the Texas Adult Probation Board and providing
for its powers and duties; amending Vernon's Annotated Code of Crim-
inal Procedure, (V,A.C.C.P.), as amended, by adding Article 42.121,

N
by amending Sections 6a and 10, Article 42.12, and by adding Section \\
3d, Article 42.12; and by declaring an emergency. p. 1. '

p3

a variety of sources,

Some of them are necessariiy estimates since,
for example, the State has no mandatory reporting system for juvenile

delinquency or adult probation. Nonetheless, they represent the most
accurate and up-to~date information available. Sources used were:
Annual Report of the Texas Youth Council to the Governor for the
Fiscal Year Ending August 31, 1972. Austin, Texas: Texas Youth
Council, 1973, passim; Criminal Justice Council, 1973 Criminal Jus-
tice Plan for Texas. Austin, Texas: Office of the Governor, 1973,
pp. 38-49; Ledbetter, J., C., Director, Adult Probation Department,
Dallas, Texas, personal correspondence, May 11, 1973; Twenty-fourth
Annual Statistical Report: Fiscal, 1971. Austin, Texas: Texas
Board of Pardons and Paroles, 1972, passim; Towns, R. E., Director

of Parole, Texas Youth Council, Austin, Texas, personal correspon-
dence, June 6, 1973.
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;% The statistics in this and the next section are derived from
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3Statistics such as these must be interpreted with some cau-
tion.

Caseloads will vary from one area of the state to another,
Furthermore, such figures do not necessarily imply that that many

. cases are carried simultaneously. For whatever reason, individuals
' will leave the case roll although others will, of course, be added.
Even making such allowances, however, the conclusion that caseloads
are characterigtically too high seems inescapable.

4V.A.C.C.P., Article 42,12, as amended.

5 James Robison and Gerald Smith, "The Effectiveness of Correc-
o tional Programs,' Crime and Delinquency, XVII, 1 (January, 1971},

71-72.

bMi1ton Burdman, 'Realism in Community-based Correctional
Services,” Annals of the American Academy of Political and Social
Sciences, CCCLXXXI (January, 1969), 75.

/This is not as ridiculous an example as it may first appear

There is at least one case on record where parole was revoked

because work conditions required such association though there was no
evidence of extra-employment contact,

to be,

3 George D. Braden, Citizens' Guide to the Texas Constitution.
¥i Austin, Texas: Texas Advisory Commission on Intergovernmental
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Relations, 1972, pp. 5-6.
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SUMMARY OF RECOMMENDATIONS
lan this report the criminal justice system was initially examined

with an emphasis on a total "systems" perspective. The various functional

areas were then considered individually. It is, however a fundamental

X

belief of the contributors that it is'necessary to appreclate the inter-
relationships of the various égencies as well as to have knowledge of
the organization and operations of each of the components, While an
argument can be made that the criminal justice system is in reality a
"non-system", the need to maintain an awareness of the "forest! and not
a preoccupation with the individual trees is crucial to an understanding
of the administration of criminal jusgice in Texas,

In examining criminal justice in Texas from this perspective, the
most striking conclusion from the standpoint of constitutional revision

which emerged was the agreement that most of the changes needed, should

not be included in the new constitution, It is the consensus of the

contributors to this report that, with the exception of the judiciary,
the other agencies, such as the prosecutor's office or the corrections
agencies, should not even be mentioned in the constitution. Because of
the difficulty of obtaining constitutional changes, and the desire to
maintain maximum flexibility, these matters ought to be dealt with by
statute rather than through constitutional provisions. Then as new
demands, approaches, tools and needs become apparent, changes will be

more readily possible through legislation.

206
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Recognizing that most of the recommendations included here should
be implemented through statute, it nevertheless should be useful to have

the more important recommendations listed in a single chapter. The follow-

ing consgtitutes a listing of the major recommendations extracted from

various sections of the text.

Law Enforcement

%

Provide standardized training and testing of all law enforcement
officers;

1.

Make the office of sheriff statutory rather than constitutional allow-

ing for the office to be abolished in those counties where it is not
needed; ‘

Make the office of constable statutory rather than constitutional so

that the office may be abolished in those counties where it is not
needed;

Encourage reglonal law enforcement planning under the Department of
Public Safety,

¥

Prosecution

Require the prosecuting offices to follow the Amer1can Bar Assoc1a~
tion's standards with regard to sentencing practices;

Divorce the measure of effectiveness of, the prosecuting offices from
the conviction rate;

Enact a statutory scheme for the appointment by the courts of special
prosecutors for cases which the prosecutor will not handle;

Formulate administrative techniques to guide the publication of standards
for prosecutorial discretion;

Create a public defender system to protect the constitutional rights
of indigents in criminal cases.

Courts
1. Merge the Court of Criminal Appeals and the Supreme Court ;

2. Unify the judicial system under the supervision of the Supreme Court;
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Simplify the court system by providing a single integrated trial
court ; )

Simplify the court system by providing only two levels of appellate
courts, (the Supreme Court and courts of appeals).

Institutional Corrections

Develop and enforce uniform standards for the maintenpance and
operation of juvenile detention facilities;

Require juvenile courts to report annual statistical information

regarding the use and status of juvenile detention facilities in
their jurisdiction;

Initiate studies to determine the incidence of mentally defective
delinquents and develop alternatives for their treatment;

Expand the halfway house programs to the major urban areas of the
state;

Create a jail inspection commission which would be charged with
the ¥esponsibility of annually inspecting all jails in the state
and would have the authority to close any which did not meet mini-
mum standards;

Encourage local communities to explore the utility and cost effective-
ness of diversionary programs as an alterpative to some sentences to
the county jail,

‘Create a mandatory reporting mechanism to provide annual statistical
~ information on county jails and their operations;

Develop a mandatory release program to provide parole supervision
for all persons released from the state's prison system;

Improve the salary schedule for correctionai_officers;
Maintain the self sufficiency programs of the Texas Department of

Corrections.

Probation and Parole

Extend piobation and parole services (both adult and juvenile) to all
counties in the state,

C(reate a mandatory, state-wide reporting system to provide informa-
tion on a broad range of activities related to all levels of proba
tion and parole,
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Implement the minimum educational/experiential standards of the

American Correctional Association for the employment of probation
and parole officers,

Improve the salary schedules for probation and parole officers.

Employ prcbation and parcle more extensively in general as an
alternative to institutionalizetion.

Initiate research in the area of community-based programs to deter-

mine the best means to success and the modifications needed in the
present operations,

Y
Create centers in which offenders could participate in appropriate
special programs during the day (counseling, vocational training,
etc.) and from which they would return to their homes each day.

Establish additional halfway houses for both juvenile and adult
parolees.

Stimulate integration and cooperation of probation and parole with
other community resources.

Encourage the use of volunteer probation and parole workers.
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REFORM OF THE FEDERAL CRIMINAL LAWS

THURSDAY, JUNE 13, 1874

U.S. SENATSE,
SyncoMMITTEE oN CrinNaL Laws anp
ProcEDURES
or THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee metb, pursuant to recess, at 10:15 a.m., in
room 2228 Dirksen Senate Office Building, Senator Roman Hruska
presiding.

Present: Senator Hruska.

Also present: Paul C. Summitt, chief counsel; Douglas R. Marvin,
minority counsel; Dennis C'. Thelen, assistant counsel; and Mabel A.
Downey, clerk,

Senator Hruska. The subcommittee will come to order.

The chairman is not able to be here because of other official Senate
duties. He asked me to preside.

We will resume our hearings on the bills S. 1 and 8. 1400 having
to do in each instance with the revision of the title 18 Criminal
Code of the United States. We are favored this morning by the
presence from the Assoeiation of the Bar of the City of New York,
Raymond I. Falls and Andrew M. Lawler. It is my understanding
that Judge Asch had originally been assigned to this occasion and
hie is not able to be here.

Am T correct?

Mr. Farrs. That is correct. Judge Asch is chairman of our com-
mittee, which is a special committee of the bar to study the Crim-
inal Code. He is unable to be here, so we are here in his stead.

Senator Hruska. We welcome both of you here. We have received
your report.

Have you a statement on the veport, Mr. Falls?

Mr. Farws. Yes; we do have some comments, Senator. We do
not have an additional written statement.

Senator Hruska. Go ahead.

STATEMENT OF RAYMOND L. FALLS, JR., SECRETARY OF THE COM-
MITTEE ON THE FEDERAL CRIMINAL CODE OF THE ASSOCIATION
OF THE BAR OF THE CITY OF NEW YORK; ACCOMPANIED BY
ANDREW M. LAWLER, JR., MEMBER OF 1HE COMMITITEE ON THE
FEDERAL CRIMINAL CODE OF THE ASSOCIATION OF THE BAR
OF THE CITY OF NEW YORK
Mr. Fatrs. Let me begin with a few preliminary comments.

We indicated when we testified 2 years ago on the Brown Commission
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bill that we approach this problem, as T am sure the subcommitice
does, with o great awareness indeed, perhaps being intimidated by the
massiveness of the task, that anyone faces who attempts the task
that the Brown Commission attempted and that this subcommittee
is attempting, to review and codify the entire criminal law system in
the United States.

Our commitiee of the association was especially appointed some
3 or 4 years ago, initinlly to study the Brown Commission proposal,
and 2 years ago we submitted to the subcommittee a printed report
and gave testimony at that time. Since that time, of course, we have
introduced into the Senate S. 1 and 8. 1400, which represent two
separate attempts at codification of the criminal law, each of which
differs in some particulars, in many particulars, from the Brown
Cominission bill.

During the period sinee those bills were introduced we have made
further study of S. 1 and S. 1400 in an attempt to compare them with
the Brown Commission bili and to make our recommendations with
vespeet to drafting problems in one or another of the bills, and to
express our preference and recommendations as among the various
provisions of the three bills, We have delivered to the clerk of the
subcommittee today copies of our tentative report comparing the three
bills. We hope within the next few weeks to provide the subecommiitec
with copies of a final printed veport, which we would like to ask be
made part of the recovd.

The tentative report that we delivered today is, however, sub-
stantially complete and final in terms of the recommendations and
opinions expressed. I should point out, too, that our present report
should be read together with the report that we submitted 2 years
ago, because we have not attempted to recanvass all the issues that
we spoke to in that original report and in our testimony 2 vears ago.

Senator ITrvska. Note will be taken of that and will be regarded
accordingly.

Mr. Farus. Thank you.

Again, o few general views with respect to the whole question of
codification. Oue cannot study o proposal of this sort without some-
times having a question or & qualm about whether the game is worth
it, whether the project should be pursued at all, because there are
certainly risks involved in a project of this kind. I suppose it is im-
possible in writing o bill so large and so comprehensive and dealing
with such a variety of questions to achieve perfection or anything
close to it. There is always the risk that any codification will contain
in it ambiguities, unintended changes in the law, or erroncous policy
judgments, ecither because they were consciously arrived at errone-
ously or hecause of inadvertence.

We think, however, that those rvisks arve outweighed by the ad-
vantages of proceeding with the codification. We think that the project
should go ahead. There has been an enormous amount of effort spent
on it both by the Brown Commission and by this subcommittee,
by various public groups, and we think that there are advantages
to be achieved that outweigh the risks involved.

Fiest of all, we think that any of the three bills that have been
considered—the Brown Commission bill, 8. 1 or S. 1400—achieve a
certain desirable objective in terms of rationalizing the law and making
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it more coherent and understandable. One example is the separation
of the jurisdictional bases of Federal eriminal law from the substantive
offenses 50 we do not have a whole sevies of crimes, the only difference
in which is that there is a different jurisdictional base. ’

Another area in which we think that all the bills would achieve
some desirable consistence or ¢oherence is in the ares of sentencing,
erading of offenses, where we arrive at a system that is more sys-
tematic, more understandable and move coherent. T think that codi-
fieation 1s also desivable because it offers the opportunity, which is
achieved in varying degrees in the three bills, of effecting appropriate
reforms and codifying things that have never been codified in the
past, but perhaps should be.

Tor example, all of the bills contain for the first time a general
Tederal statute dealing with attempts, rvather than having this
treated in a piecemeal fashion. We think this is desirable. All bills
attempt to codify the offense of entrapment that previously bad not
heen codified and as to which there is » great deal of confusion and
ambiguity in the decided cases.

So, the sum and substance of it is that we think that codification
is o desivable thing. We think it should be done with great care and
with further study.

One finnl advantage of the codification is, because of its coherence
and the systemization of the eriminal law, it provides a better base
on which to build in the future. T think it would be easier to perceive
aveas in which further reforms are necessary and to devise them when
you have a better rationalized and more coherent base from which
to start.

One [urther general comment: We have not attempted to arrive
at a judgment or recommendation as to which of the three bills, is
the best. We think that they arve all still in o study stage. We think
that each of them is preferable to the others in some respects, and we
would hope that a final bill, if one is passed, would not be any of
the existing bills, bat a further bill that adopts the best features of
cach, perhaps in some areas adopts features better than any of them.

The only other general comment that T have before I proceed to
a discussion of some particular points, and this perhaps is not a
terribly important comment, but the numbering systems, the section
numbering svstems, differ among the bills, and we have worked
with these bills now in some detail and we must say that the num-
bering svstem in 8. 1 we find very difficult to work with. For example,
there exists o seetion 1-1A4(27). It is broken down in o way that we
think will be very difficult to use and we would prefer the system used
either in the Brown Commission proposal or 5. 1400,

We are not going to try to discuss all of the points made in our
rather thick report. But we would like to touch briefly on some of
thoge that we think are the most significant. And I will proceed in a
rather nongystematic fashion from point to point, from some of the
carlier chapters of the bill, just to draw attention to some of these
items that we think are worth comment here,

Let me say, by the way, before I do that, T think that one of the
most important aspeets of this program iz the very carelul work
necessary just as a matier of lawyer-like drafting. Of course, there
are o lot of policy decisions that have to be made and warrant a lot
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of discussion and attention, but when we are rewriting the whole
eriminal law it is very important in our view that every section be
looked at very carefully from the point of view of what it will mean
when it becomes the law of the land, whether it will be understandable
or whether it will have the effects that people intend.

The first specific point: We note that both S. 1 and 8. 1400 have
abandoned the efforts that the Brown Commission bill made to try to
define the effects of presumptions and the effeets of burden of proof.
There are a lot of long sections in the Brown Commission bill. We
approve of that abandonment. We think that the seetions in the Brown
Commission bill that were dropped off were almost metaphysicnl
und too diflicult to understand, and we think that this is an area that
is probably impossible to codifly effectively.

- Next, I draw attention to the grounds of Federal jurisdiction. I
am sure you are aware that both S. 1 and S. 1400 try to define the
various bases of the Federal jurisdiction—interstate commerce, use of
the mails or the like—and then to make those jurisdictional bases
applicable to substantive offenses insofar as they seem appropriate.

Now, 3. 1 defines—we think these are generally pretty well defined,
but 8. 1 defines as a ground of Federal jurisdiction a receiving of
Federal financial assistance jurisdiction which makes cerfain Federal
sihstantive offenses applicable where they occeur in comnnection with
huildings owned by an organization or a government or a program
receiving Federal financial assistance. The substantive offenses to
which that jurisdictional base applies generally ave things like arson,
malicious mischiel and the like.

We have two problems with that particular provision. First of all,
as far as we can tell, the phrase “Federal financial assistance’” is not
defined, and it seems to us that this is o serious defect, because it
could mean anything from direct Federal aid of some kind to merely a
tax excrption. We think that is objectionable, first on the grounds of
ambiguity. We think it is also probably objectionable on the grounds
that 1t reaches too far.

Should it really be o Federal crime every time somebody builds a
fire in & building that may in some way indireetly be benefited by the
Federal Government?

For example, I suppose every State government gets Federal aid.

Should every building owned by a State government in which a
erime of this kind occurs give rise to a Federal prosecution?

Senator ITruska. What is that section?

Mr, Farus, In 8. 1 it is scetion 1-1A4(58). That illustrates the
problems with the numbering system in S. 1.

Another point—this also has to do with jurisdiction—in the Com-
mission bill there was at some point what we call piggyback jurisdic-
tional provisions, which provided that where a crime, for example, like
murder, was committed during the commission of or in direct flight
from a erime as to which there was Federal jurisdiction, there would
also be Federal jurisdiction of that additional crime. That is, as I
suy, was in the Brown Commission bill, section 201(b).

Senator TIruska, You are aware, are you not, that with regard to
pigayback jurisdiction there has heen some modification of that
concept?

Mr. Farws. T am not sure that I was. We noted in examining the
bills that we had before us that there was a pigeyhack provision in the
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Brown Commission bill and in 3. 1400, but not in 8. 1. Maybe there

s been a change.
hlSol,x)\C:ftor Hruska. The Association of State Attorneys General made
quite an imposing case against it and there has been o modification.

State your objection; it should strengthen the position that we have
taken by defining the problem further,

Mr. Fares. T am not sure I know what your modification is. Wo
thought the piggyback provision was & good idea. .

My next pomt is with respect to provisions in, I think, all three
bills—the Brown Commission, 8. 1 and S. 1400—which attempt to
define the circumstances under which an organization is culpable for
the acts of its agents, We found the provisions in the Brown Com-
mission bill to be confusing, OQur recommendation initially was that
this should be case law rather than being codified. We read the corre-
sponding provisions of 8. 1 and S. 1400 and we have the same problem,
and we still feel that there ought not be an attempt to codify that
in any of them.

i1t is to be codified, we are not satisfied with the provisions of
either S. 1 or S. 1400.

Senator Hruska. Is that the provision that imposes lability upon
officers of the corporation for all acts of their employees? )

Mr. Farrs. It goes both ways. There arve some provisions dealing
with the liability of the organization, a corporation, for the acts of
its agents. Then it also purports to define the Hability of the agent
for the acts that he perforrus on behalf of the corporation.

Senator Hruska. What is your suggestion in that regard?

Mr. Pavis, The suggestion as to both provisions is that they not
be codified, that they be left for judicial development.

Senator Hruska. That would leave it pretty wide open for the
court, would it not?

Is it not desirable to give some statutory structure to this area so
that the courts and the people who are governed by the statute
would have something to go by. _

Mr. Fatus. That 18 always a hard choice. There are obviously
avens where codification is helpful. There are some areas where we
think the problems are such that they ave difficult to define in the
statute and where the courts can handle them better. Wo are not
aware that the courts have experienced problems in this area, and
we perceive in all three bills that there has been great difficulty in
arriving at o suitable definition, which persuades us at least so far,
that maybe the definitionel problem is so difficult that it ought to
be dropped. For example, in S. 1400 there is one provision that talks
about the organization being liable for acts of the agent in the course
of his employment. There 15 another provision as to the liability of
the corporation in areas where the agent acts in an area where he
has been given responsibility and where he is acting {for the corpora-
tion’s benefit.

Now; I
precise- (liff
overlap or-‘dojuleverlap. o

In that sarwedbill there is o provision making the organization liable
for the acts of the agent within the scope of his actual or apparent
authority. T question whether the organization—suppose the organiza-

ay that it is very difficult for me to perecive the
bcbween those two and the extent to which they
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tion has forbidden the agent to do something, but on traditional agency
concepts he has apparent authority?

Should the organization be criminally responsible?

I guess we have two problems. One—we get down to a little more
detail on this in our report—we think there are problems with the
definitions that exist, and we have remaining doubts that this par-
ticular provision can be codified in an effective way.

The next point to which T would like to speak is on the question
of the defense of insanity. In our original report we recommended and
endorsed the position of the minority of the Brown Commission
which took the view that insanity should not be a separately recognized
defense. It should be a defense only in those circumstances where
it negates a state of mind that is an essential clement of the offense.
[ think an example might be that which was given in the working
papers of where o fellow choked his wife to death, but thought he
was squeezing a lemon, because he was so insane that he could not
tell the difference.

There would be no intent to kill because he would not know what
he was doing in that sense. The minority of the Brown Commission
recommended that that be the limit of the insanity defense. 8. 1400
has taken that view, and that is the view that we endorse, There,
of course, has heen o lot written on this and a lot of debate on if.
I do not propose to try to summarize that here.

But I think that the various considerations and the balancing of
them is well stated at pages 248 to 254 of the working papers, and
I think that the principal thrust of the argument there, as'T say it
does balunce the considerations, the prineipal thrust of it is, if you
have an insanity defense beyond what T have just deseribed, you get
into an endless and not very helpful metaphysical kind of debate
whether a man is responsible. And the suggestion was made there
that this is not the way to go about this thing; that that kind of
debate gets down to angels daneing on the head of o pin, as to whether
the man should be “responsible’” or not. The petter way is not to
treat it as n separale defense.

[n most of these situations where the offense has been committed
with the requisite intent then something has to be done with the
individunal, the question largely is, What should be done? Should
he have psychinfric treatment? Should he be incarcerated or what?

The position taken in the working papers and by the minority of
the Brown Commission was the better way to deal with the problem is
after conviction, to then determine what 1s the best way to deal with
the problem. The question also arises in determining whether the man
was capable of standing trial and so on. T guess the point that im-
pres-es me most is the argument that the endless debate over whether
aman, as I say, is in the ethical, moral sense, “responsible”, is one that
is not terribly helpful. It is a diversion of psychiatric and perhaps
tegal effort.

Senator IIruska. From your reading of S. 1400 in this regard, which
yvou state that you prefer, is it true that there is a class of cases to
which the insanity defense would not extend under S. 1400?

Mr. Fanus. Oh, ves,

Senator Hruska. That does apply now?

Mr. Fants, Yes.
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Senator Hruska. Those cases involving, for example, irresistible
impulse?

Mr. Favus. That is correet.

Of course, the law may be somewhat unclear even if it is not changed.
But the minority of the Brown Commission and 8. 1400, and the one
we endorsed, would unquestionably narrow the insanity defense
against what it would be under existing law, and that is a conscious
judgment. ‘ . .

The next point to which I would like to speak is the guestion of the
entrapment defense. All three of these bills attempt for the first time
to codify the defense of entrapment. It has been codified, 1 under-
stand, in a number of States. In this instance we think codification is
a good idea because there is considerable ambiguity and confusion in
the cases. That ambiguity stems in large part from the conflicting
views as to whether really the purpose of the entrapment defense is to
discourage the Government from doing things that 1t should not do, or
police officials and so on of doing things that they onght not to do by
the way of setting up devices of entrapment, or whether the focus
should be on the guilt or innocence of the particular offender, whether
you should determine whether the circumstances of the entrapment
and the circumstances of his conduct and background are such as to
conclude that he was innocent of anything for which he should be
punished.

The Brown Commission tock the view that the focus of the entrap-
ment defense should be on whether there has been a governmental
impropriety, really. It should be treated in the same fashion as a
coerced confession. The question really is not whether the particular
offender or defendant is guilty or innocent. Once you find that there
is u coerced confession or conduct amounting to an objectionable
entrapment, that is enough.

5. 1400 and S. 1 both 1n one way or another lean toward the other
view, that you should take into account and allow as a way the Govern-
ment can avoid the entrapment defense an investigation as to whether
the defendant had » predisposition to commit the crime.

We favor the view taken by the Brown Commission for two rea-
sons. First of all, wve think and are persuaded by the working papers
that in this instance the proper focus should be whether the govern-
nent has been guilty of impropriety in the entrapment. The principal
purpose of the defense is to discourage law enforcement officials
from doing things like this. If it can be shown that they did do them,
then the entrapment defense should operate without an exhaustive
inquiry into the precise attitudes of the defendant.

The second reason why we favor that view is because once you get
into the total question of the defendant's predisposition and whether
he committed such crimes before, you tend to turn the trial into an
eviluntion of the defendant’s attitudes and background and his
guilt or innocence of other antisocial behavior, which we think is
probably inappropriate. As the working papers also point out, to the
extent that predisposition to commit that offense will avoid the en-
irapment defense, it encourages law enforcement officials to be lax
in their approach to this kind of problem then you are dealing with
someone that has committed crimes in the past. They figure that they
can get away with entrapment in a situation like that because they
can always say, well, oh, well, he has done it belore.
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The final point to which I wonld like to speak——

Mr. Svaanrrr. I take it you do not consider predisposition as ini-
material, but for policy reasons would eliminate it from consideration?

r. Farts. We agree with the Brown Commission approach in
saying that it should be considered immaterial because to make it
material, first of all, leaves a loophole in the entrapment defense
which diminishes the desired impact of discouraging improper con-
duet by law enforcement officials. And second, because it opens up
a_very difficult line of inquiry when you get into the question of
whether there was or was not o predisposition.

So we would mdke it as a—well, the Brown Commission bill has
language something like, that the entrapment would exist if a law
enforcement official—and I cannot quote you exactly—had taken
actions which might induce a person who had otherwise lawful
inclinations to commit the crime. That is still & test that has nothing
to do with this particular defendant. It is a question, looking at the
law, it is an objective test.

It is & question of looking at the law, at what the law enforcement
official did, to see if it is the kind of thing that might be expected to
make a law abiding person to do something that was unlawful. The
kind of thing that we probably think is undesirable is to make the
availability of the defense turn on a particular inquiry as to the dis-
position of the particular defendant.

Mr. Svarnmurr. As I understand the majority rule in the Supreme
Court_cases, it is really a meshing of the two, is it not? Don’t they
treat both predisposition and action of the law enforcement officer
as material to a determination of whether this particular individual
had been enticed into committing a crime that he otherwise would
not have committed? )

Mr. Farus. T am not sure whether this will clarify the law or
change it. Maybe Mr. Lawler will have some bettor feeling on that.

As 1 said, one reason for codifying this defense is that there is
some difference of views in the cases and there are cases that some-
times emphasize the predisposition and sometimes look at it the
other way. This may affect a change in the law.

Mr, Suawvrrr. As 1 understand the provisions in S. 1400 and
perhaps 8. 1 also, they are mainly directed at codifying the Supreme
Court majority opinions in this areq.

Is that accurate?

Mr. Fawrs. T am not certain. T do not disagree with you. All I
WM saying, as a matter of policy we were persuaded by the idea that
whatever the courts have said » predisposition of the particular
defendant ought not to be a factor.

Mr. Stmanrr. Would some of your problem be solved if vou made
it a pretrial determination by the judge as a matter of Taw, so that
he_could inquire into both sides?

Mr. Fanrs. T think that would be preferable. T do think that
would be preferable. That would help to meet the problem of the
kind of inquiry one has to get into to determine whether predisposition
oxists.

Tt would not meet the peint—and this is really a flatout question
of policy—How important is it to dissuade law enforcement officinls
from engaging in entrapment?
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ink that is of overriding importance, as for example, the
irnﬁ)foirt?alilctzzmélf\ dissuading law enforcement officials .’fr(ém Cﬁgl'?tnfgl
confessions, then you would say, I suppose, let 'ust }U.S} r&m ke it o
defense and not let the judge or the jury inquire in .ohw hethe there
was a predisposition. I think 1t is a question as to how imp
th%}ill‘tg.SUMMITT. There arve two values here. ’I‘hg law enforcmﬁm;:
officer’s job is also to solve crimes and to use offective, as well as
"PpioPpate m&thods fmz}f}z(s)esgue%ions are easy
Ir. B . None of the stions ar
%,ﬁ I‘S%I#Z\S;ITT If we are always critical of the lm'v %nfi)'rcequtlﬁ
officer sometimes Wellose sight1 of t%]e fz}ctpt&%ltégfou are dealing w1
3 serious criminals too, such as heroin pushers. ]
borﬁler? e%‘l,SELs. As T say, these are value judgments. To the 1@\1;31111%
that you have a very broad entrapment defense, so_r‘netlpcoll{).?d\ o
go free who ought not to have gone free. That is the kix
balancing that W% }are 12on.‘;t&ntly domg.
. Suaanrrr. Thank you. ) ‘
Qg %K;ILS The other matter I want to comment on is on (‘,.ltx}e mtﬁ]tl(':l
of conspiracy. We have a number of comments in our re(;l)?l on this.
The commission bill, the Brown Commission bill, would have e 1{1 i
nated the so-called Pinkerton rule that a party to a _couspiracy m
guilty of all crimes committed by any other party to the conspir a%\(
which are reasonably foreseeable. S. 1 does not conm‘m any specific
provision on the point. 8. 1400 codifies the Pinkerton lul% o]
As we indicated in the previous report, we agree with the appl(})gxc Il
of the Brown Commission in abolishing the Plnquton r‘u](t.. We ¢t 111113;e
that it sweeps too widely in making people responsible f.101 5:1 131533 Qvtlfev
they do not have the kind or degree of culpability \thlC 1 we think the)
ought to have in order to be held responsible for Lh}ose c?xmez. law be
Second, in our original report, we urged th?at tlefplGSEfn. Lo e
changed by narrowing the conspiracy, the oﬂensewo conspix byl’l n
another way. None of the bills, neither the Brown Commlsaqr; 1
S. 1 or 8. 1400, has adopted the suggestion and we reiterate it.
" i 3 2t > suggested that we thought ought
The kind of language that we suggested : ght ought
to be incorporated: would require for a person to be guilty o Ule fci rime
of conspiracy that he take or commit himself to take somelsyzm ; nt
act in furtherance of a conspiracy, that it not be enough ]tm. ﬁle‘le Y
he is a part of a conspiratorial group and that somebolc.y}E tat eﬁem;
overt act, but that he either takes or comnnts’_hnlnse f1 ?0‘3(30 &
significant step. Again, it is a question of the l\m‘(‘ sz( K eﬁuf - of
culpability that ought to be necessary to punish a person for what
v serious crime. ' ,
bo’ll}llxz’til'?i’nsi;ﬁés the comments 1 have. Mr. Lawler is prepgred tf({? con:—
ment on the provisions which define the various substnnt‘lvle 100 e?st(iw
[ bave gone through what were chapters 1 (;!u‘oqgh_ 7 a]r[lc : oti be
Brown Commission bill, and Mr, Lawler will direct hlmse‘ t‘(.) .se_(f:i (‘?m‘t
11 through 18, T believe, again hitting just some of the more signific
l)Ol\nft: LAWLER. As stated by Mr. Falls, the cqmmittreq has z}.t‘tt;mpltecz
a section by section analysis of the proposed bills, and ?he Ve‘}\}b%mge &s:\t
in our written report, which is o rather lengthy repor t. . ﬂc l?s:;'ionq
times expressed a preference for one or another section of the v ;
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proposed bills, and at other times we have merely indicated problems
which we think exist in the entire area.

Unfortunately, this type of comparative analysis of four different
sections does not lend itself very easily to an oral presentation. I
know that during the committee meetings when a subeommittee would
report on a particular section and they would attempt to indicate the
distinctions between the various bills, it was very difficult to follow
ab times unless you had the three bills open before you and you could
compare the language of the various bills. So that in dealing with these
chapters, that is, 11 through 18, we would rely primarily upon our
written report.

I will pick out certain sections which the committee feels, or that
[ feel, deserve some additional comment.

In chapter 11 itsell, I would direct myself first to the section on
treason. The committee has expressed a preference for the Brown
bill. We have expressed that preference because the Brown bill limits
itsell more than the other bills, and it limits the offense of treason
by applying only to nationals of the United States; second, to times
when the United States is engaged in international war; and third,
to participation in or facilitation of military activity to aid the enemy
or to obstruct the victory of the United States. We feel that that
particular language is preferable to the language chosen by the other
sections.

But within even the Brown bill we would strongly recommend
that there ho a statutory definition of the term war. It is a term that is
used within those sections, and we think that in applying the section
for treason in a criminal trial, in light of the serious penalties involved,
a statutory definition of the term war would be quite helpful.

Next, in dealing

Mr. Suaarrr, Excuse me.

Do you have any suggestions as to what the content of that defini-
tion might he?

Mr, LawLer. We have not suggested a particular definition. It
was discussed at a committee meeting, and it was clear that we were
going to have some difficulty in defining the exact concept of war.

Mr, Suanvrr. Previously in relation to something else you suggested
that, beeause the area was so complex it could not be logically codified,
we should thervefore leave it undefined and let the courts give it
content on a case-by-case basis,

Why does not that same principle apply here?

Mr. Lawrer. I believe in the past we pointed oul various consider-
ations which should be taken info account in defining a term such as
war, And perhaps the end result will be that you will find that it is
so diffiealt that 1s 1t going to have to be defined by the courts,

1 will acknowledge n eertain--1 would not say inconsisteney, but
in Mr. Falls’ remarks he has suggested leaving to the courts certain
areas rather than attempting to codify, Here we arve indieatling that
a statutory definition would be helpful.

I think that the main reason for the suggestion was that, because
of severe penalties that we are dealing with in the section on treason,
that the Code should define exactly what is meant by war in dealing
with this section. We do not have a proposed definition; perhaps we
can address ourselves (o that problen:.

7683

Mr. Sumyarr. I wonder if the culpability standard for the defense
would not help you. If you had to “know” that the conducet was engaged
in in a time of ‘“war,” snd il the Government had to prove that
knowledge, would not that solve your problem?

Mr. Lawirer. It would certainly resolve one of the main objections,

T think what the committee had in mind were various situtations
that have existed within the last 10 vears where there has been con-
flict but there has been no declared war and the chances of that type
of situation repeating itself again.

With respect to the equivalent of the Smith Act, that is the advo-
cacy of insurrection, the committee was disturbed by the language
chosen by S. 1400, which proscribes, among other things, incitement
of conduct which then or at some future time would facilitate the
overthrow of the United States,

This language appears to be designed to dilute the test of clear and
present danger test that is contained in various cases. We do not
approve of the language of 3. 1400, and we consider it of dubious
constitutionality, to the extent that it may affect those existing cases.

Mr. Maevin, If the clear and present danger test were of clear
constitutiona! dimension, wonld it not be read into the statute
anyway?

Mr. Lawrer., I it were, then, it might result in the unconstitu-
tionality of a section that tries to dilute that standard. If we acknowl-
edge that as the prevailing standard, to pass a section that contains
language that would attempt to change it would be ineflective.

This is an area in which the committee has some rather strong
feelings, areus of free speech and legitimate advocacy. We think within
these particular sections the language should be very carefully drafted
50 that criminal statutes do not limit or chill the right of {ree speech
of various individuals.

Again within this same section, the working papers of the Brown
Commission have suggested that an attempt to commit advocacy
would not be a crime unless a substantive offense of prohibited advo-
caey actually occurred. To that extent, S. 1, we feel, is preferable
beeguse it eliminates attempts or solicitation within these particular
sections.

We have concluded our analysis of this parti¢ular section by indicat-
ing that we feel that the Brown Commission bill and the S. 1 version
are preferable to the 3. 1400 section, but again urge that careful con-
sideration be given to the wording of any section which deals with
making criminal any type of advoeacy.

[n dealing with the section on the misuse ol national defense and
classified information, specifically that section that deals with dis-
closing elassilied information, it is our conclusion that the language
contained in 8. 1 is more earefully drafted and preferable to the other
two sections, We have made a suggestion in this particular avea that
a defense of improper classification be added as an affirmative defense
in this seetion. We are aware of the problems inherent in creating a
defense of improper elassification as it relates to needs and the legiti-
mate concern of the Government to proteet classified information,
even at o publie trial, ‘

We think that any such defense or the language of it would have to
be carefully drafted. However, we do feel that a defense of improper
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classification should be considered and should be passed to cover this
particular section.

Mr. Svanvrre. Is that section 1124 in 8. 14007

Mr, Dawner. 1 believe it is section 1122,

Mz, Svanvrrr. Thank you.

Mr. LawrEer. Skipping to chapter 14 which deals with the Internal
Revenue sections, the three proposed bills have reworded the language
now contained in the tax evasion sections. Various commentators for
tax reviews have indicated that the language of these sections might
be interpreted by the court as weakening the standard that would
have to be proven before someone might be convicted of tax evasion.
Specifically, they indicated that the removal of the word “willfully’
from those sections might be construed as creating a new standard.

We, therefore, have recommended that the term “willfully” be
included in any section that deals with tax evasion.

In addition, the law, as it presently exists, requires that the Gov-
ernment must establish a substantial tax deficiency before a conviction
for tax evasion would lie. Again, we would recommend that that
particular standard be included in any tax evasion section. We think
that there should be a requirement that a substantial tax deficiency
exist before someone be convicted of a felony in the Federal court.

As to the punishment, we have previously indicated that we prefer
one penalty for tax evasion. And to that extent, S. 1400 contains or
follows that particular recommendation and creates or makes all tax
evasions class D felonies, and we approve of that particular approach
to penalties for tax evasion.

Mr. Stanarrer. The culpability standards defined in chapter 3 of this
bill are limited to four terms.

How would you define “willfully” in this context?

What kind of content would you give to the word “willfully”’?

Mur. Lawrer. I do not know if T can paraphrase it right now. Most
of the criminal sections as they now exist include “willfully.”” There
is o standard charge which is given by the court as to what “willfully”
means, 1 think it would be our view that that standard charge be
followed. And the committee would be glad to provide a definition of
swillfully,” if that would be of some help. But T think the standard
definition of “willlully’’ would prevail.

Mr. Svansirer. Maybe if you would submit a definition for us to
look at.

Mr. Marviy. You say a deficiency should be an element of the
defense?

Mr. Laweer. As the law presently exists, no tax convietion may
result unless there is a showing of o substantial tax deficiency. That is
an clement now that the Government must establish at trial. We
believe that that should be contained in any criminal section dealing
with tax evasion, the requirement that there is & substantial tax
deficieney.

Mr. Marvin, Coneeptually, isn’t that approach inconsistent with
the attempt provisions which would codify the law of attempt and
would apply throughout the code? Under the law of attempt, a person
is eriminally liable if he intends to engage in certain prohibited conduct
and does engage in some conduet but for one reason or another, fails
to consummate the offense. Take an example in a tax fraud case.
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Suppose the person intends to deprive the Government of certain tax
moneys that he thinks he owes and files his return with that intent.
However, he makes a mistake in failing to remember that he could
have earried over certain losses or could have taken certain deductions.
As a result, although he intended to defraud the Government and did
everything he could to do so, there is, in fact, no tax deficiency.

My question is this: If he intended to defraud the Government in
not paying taxes, but, in fact, he does not owe a deficiency, should he
nevertheless be subject to conviction for attempt to evade taxes?

Mr, Lawner. We think that would be covered by other sections;
that is a false statement in o veturn is also a crime. Tt can be covered
in that type of section.

Tor a tax evasion conviction itself, we think there should be a sub-
stantial tax deficiency. Other than that, it can be handled in different
seetions with, perhaps, different penalties.

Turning to chapter 16——

Mr. Fanns. I might point out in that, as I read in S. 1, you see in
the tax evasion provision which is graded from a class B to o class D
felony, that would require that there be due and owing a substantial
tax lability. But disregarding o tax obligation, which is a class D
felony, does not have that element.

Mr. Lawrer. In chapter 16, dealing with kidnaping, both S. 1400
and S. 1 contain an additional grade of erime. That 1s, they distinguish
between o kidnaping where the victim is released alive but with
serious injury from a kidnaping where a victim is released unharmed.
We think that is a helpful distinetion, and we approve of the inclusion
of the additional grade within both of those sections.

Also, with respect to jurisdiction, 8. 1, unlike the other two drafts,
provides for Tederal jurisdiction over kidnaping where the mails are
used in furtherance of the erime. We approve of the broadening base
for the jurisdiction of kidnaping. We suggest in our report the in-
clusion in the kidnaping section of language similar to that presently
contained in the security sections for giving Federal jurisdiction over
kidnaping. That is language equivalent to, “by the use of any means
or instrumentalities of transportation or communication in interstate
commerce, or by use of the mail.” .

In other words, we think that the crime of kidnaping, which is
clearly a serious one, should contain within it the broadest possible
jurisdictional base, because we think there is an overriding considera-
tion for allowing the Federal Government, for investigative purposes,
and also for prosecution, to become involved in kidnaping.

Again, we approve of the approach of S. 1, and we suggest even
going beyond the terms of S. 1 for providing a broad jurisdictional
base for the crime of kidnaping.

Mr, Stmnrrr. The time limit for the TBI getting into the case is
not sufficient: to cover that?

Mr. Lawrer. The time limit for the FBI, as I understand it,
merely relates to getting them into the investigation. ‘There really is
no logical basis for the 24- or 48-hour rule. There is no reason for it.

- 1I' the FBI is going to get involved, it seems to me they should get

involved immediately. 1f broadening the jurisdictional base would do
that, we are in favor of it.
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With respect to chapter 17, the mail fraud provisions, both S. 1
and S. 1400 enlarge upon the Brown Commission bill as far as the
type of conduct which is covered by mail fraud. We approve of that.
We were critical of the Commission bill because we. thought that it
unduly restricted the concept of mail fraud to larceny.

Members of the committee have found that the mail fraud section
has been very helpful as far as protecting consumers and allowing law
enforcement officials to become involved in various situations.

Of the two sections, the committee has found that 8. 1 is preferable
because by its terms it covers one who either devises or engages in a
scheme of fraud, whereas S. 1400 only secems to cover one who has
actually devised the scheme.

Tn addition, from a practical point of view, we approve of the con-
cept that multiple mailings may be handled as a single offense. As it
is presently handled now in the Tederal courts, each separate mailing
constitutes o separate offense, and that allows for multicount indict-
ments, which sometimes may be useful for the Federal Government.
As n practical matter, it really makes no sense. Generally, it is one
scheme, and a certain number of letters are sent out. We approve of
the concept of handling that as a single offense rather than as multiple
offenses with various mailings.

Again, in section 17, addressing myself to the theft of records
sections, which deal not only with theft but with receiving stolen
property, we have found in our analysis of the sections that the defini~
tions of theft and property are very broad. As an example, 8. 1400
defines property as including intellectu al property and information.

One of the ways in which it would appear that this particular
section can be used as it is presently constituted would be in the
prosecution of newspapers or reporters receiving papers or intellectual
property or information. We are concerned that this particular seetion
in the thelt section be used as a form of censorship or that it huve
chilling effect on the publication of various documents. We consider
this to be & very sensitive area, and we question whether this particu-
lar subject—that is, the possible prosecution of reporters or newspapers
for receipt or publication of various documents—should be handled
simply within the theft scctions, or whether they be contained in
other sections which really devote themselves to the sensitive nature
of this type of problem.

Tn chapter 18, we have previously taken policy positions with
respect to various eriminal sections contained therein, and we have
reviewed both S. 1 and S. 1400, and we adhere to our conclusions
reached in the original report.

That is, with respect to firearms, we_support the Commission
majority in the view that Congress should ban the production and
possession of or traflicking in handguns, with certain exceptions.
And we also question the wisdom of including Federal gambling
sections and sections dealing with prostitution.

With respect to gambling, I should state I was a member of the
minority position which stated that as long as there were going to be
State gambling sections, it seemed to make sense that the Llederal

Government assist the States in the enforcement of those laws. T sy
that in the anticipation of some question on the subject.

Those generally would be the comments that we would have with
vespect to chapters 11 through 18.
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If there are any additional questions, or if it is felt that we might
be helpful in submitting some additional documents or anulyzis
obviously, we will be happy te do so. T

My, Farus. T would like to conclude then with a few comments on
the sentencing provisions. I will be brief. )

In general, we approve of the efforts of all three bills to bring
uniformity to sentencing structure., We approve of the classification
of offenses by grade and the effort made to make more consistent
and to level out the sentencing limit.

We do have some criticisms, however, of some of the provisions in
the sentencing area. First of all, we believe that the recent trend

toward liberal use of probationary sentencing or the granting of
parole is commendable. Enough is now known about the ineffective-
ness and sometimes the counterproductiveness of incarceration to
conclude that out-of-prison efforts to direct and correct offenders
should be encouraged. For this reason, we prefer the Brown Com-
mission approach in this ares, because the Commission, in effect
in its bill created a preference for dispositions that did not involve a
prison sentence. It established a series of findings that should be
made in order for there to be & prison sentence imposed. (
5. 1400 goes the other way. It creates a presumption in favor of
imprisonment and says that there should be probation only if certain
requirements are met. And S. 1 sort of stands in the middle by saying
that certain things should be taken into account but without seeming
to create a predisposition either way. T

The intent of the Brown Commission bill that was indicated, 1
think, in the working papers or in the comment was to discourage the
automatic impositien of prison sentences and to require that the court
really mandate or provide for a prison sentence after concluding
that it was the necessary and appropriate thing to do. We believe
that the approach taken in the Brown Commission bill is better, and
we would recommend that it be adopted. ,

We think that all three bills fail to do something that badly needs
doing in the probation and parole fields. This may be something
more appropriately done in the Federal Rules of Criminal Procedure
and it 1s something that, in act, may be under study in that Contiee-
tion. But we think that the procedures and processes of probation ...
parole should be systematized and should be defined.

We think that some kind of minimum due process standard should
be employed, including the right to counsel, the right (o a hearing, and
an appellate view in areas of this kind, in view of the importagce of
thg decisions that are made in that arvea.

The next point; we disapprove of the provisions for mandatory
minimum sentencing in S. 1400, There are no comparable provisions
zdx}‘the Brown Commission bill or in S. 1. This ig something that is
d ésg*ilstze(},z gxse think, rather effectively in the working papers ut pages

1t 1s there pointed out that the ides of mandatory minimums has
been much criticized by the American Bar Association, the American
Law Institute, judges and prosecutors, on the basis that it takes away
from the court, and the prosecutor for that matter, the discretion
that they think appropriate in connection with probation and parole.
Beyond that, madatory wminimums have historically been subverted
or cirecumvented merely by having the prosecutor use a different charge
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to which the mandatory minimum is not applicable, sometimes by
subterfuge and sometimes by charging a crime of which the defendant
is not guilty.

The nexb point, and this is something on which, obviously, books
could be wribten, or one could speak for a long time, which L do not
propose to do—we oppose the death penalty. And we, therefore
gpprove of the position taken in the Brown Commission bill and dis-
approve of the positions taken in S. 1 and S. 1400.

We took this position in our original report. As I say, books can
be and have been written on this subject. I would like to make two
points.

First of all, we have seen no persuasive evidence to support the
proposition that the death penalty has been an effective deterrent,
particularly when we recognize that many of the crimes for which it
has been imposed are of a kind which are essentially not deterrable,
erimes commitfed in moments of passion, illness or the like. And we
have seen no evidence that persuades us that the moratorium over the
past 7 years has provided any basis for changing that conclusion.

This lack of any firm evidence to support the detervent effect of
the death penalty, in the light of, we think, the apt characterizations
in the Furman case, for example, as to the impact of the death penalty,
[ think Justice Brennan described it as uniquely degrading to human
dignity; Justice Stewart, that it is the degradation of all that is in our
concept of humanity, it is the kind of thing that is an emotional issue
and so on. Onr judgment is that there should be no death penalty.

We think that there is serious question whether any of these three
bills would meet the standards of the Supreme Court in Furman v.
Georgia. Those standards are obviously difficult to distill from the
many opinions in that case, apart from the opinions of the judges that
thought that it should be in all events and all instances unconstitu-
tional. The opinions of the other judges that went to make up the
majority have been and can be read as indicating that any situation
in which there is discrotionary imposition of the death penalty is
unconstitutional.

While all three of these bills to n greater ov  lesser extent try to lay
down guidelines to make clear the circumstances in which the death
penalty will be imposed, it appears to be a virtually impossible task.
And each of them leaves considerable room for the application of
standards that are inherently vague. So we think that none of them is
likely to mert the test of Furman v. Georgia, and there is serious ques-
tion whether any bill, any workable bill, can be drafted whith would
maet the standards of Furman v. Georgia, just because it is s0 difficult
to identify in advance by a clear definition a set of circumstances in
which the death penalty will always he appropriate.

The final cainment is with respect to appellate review of sentencing.
We think there should be appeliate review of sentencing. The Brown
Commission bill proposed such o provision but did not detail the sup-
porting provisions which would make appellate review meaningful.

Wo think in order for appellate review to be effective that there
should be a requirement of o statement by the sentencing court of the
bases and reasons for the sentence. Without that, the appellate review
cannob be effective.
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S, 1400 has no provision for appellate review ol sentencing, and
S, 1 provides for appellate review only in very limited (',iromnstba‘n('(m
Indeed, the provisions ave susceptible of the interpretation that
it really did not intend to broaden the scope of appellate review
mueh bevond what the courts have already been willing to do. So
that we ‘would urge that there be appellate review of sentencing
anct that it be implemented by provisions concerning findings i;
support of the sentence that would make review effective, T

Mr, SrannTT, Would you have some provision in the scheme
of an appellate review of sentencing for the Government to appeal
an inadequate sentence?

Mr, Fanns, That is not something on which the commitice as a
whole has made a recommendation. We do not think-—this is a
related question; it is not direetly responsive. We do not think that
when the defendant appeals on (he sentence that the eourt should
be free to award a heavier sentence, because we think that would
deter suelt appeals.

Frankly, T do not think that we have really come to a conclusion
as to whether the Government should be able to appeal an inade-
quaie senfence. But we wounld be happy if you would want to rve-
quest a comment on that, we would be happy to consider it. '
_As we did when we appeared last time, we are happy to respond
il we can to any question you would like to address to us. That
was done when we appeared here before, and we did respond on
several particular points that were raised, ol

Mr. Svanneer. This point has come up before in the hearings
on senfencing review as to whether the Government should have
the right to appeal. .

'\\{1 E/\LL;‘. I k{]\t)lw it has been discussed.

Mr. Svyarrr. What  standard w ’ » for '
R R rd would you apply for appellate

Mr. Farws. ]n(\y}lubly, it cannot be terribly precise, S. 1 uses
as g basis {or reviewing a sentence abuse of disercetion. That, as it
has been used in cases, has been given a narrow meaning and has
given so little review on appeal that we would feel that it would
mmount to no review, at all.

I suppose what one must do is pick a phrase which would indieate
that you are mandating to the appellate courts that they do more
than they have done in the past. But I do not think that it can be
awfully precise because T suppose the objective is that across the
country and in whatever court that you will apply more or loss
the suiue sentence for the same offense in the same cireumstances
and I think that it has to be a fairly general mandate that will enable
th(j\('om:ts of appez}ls to try to introduce uniformity.

Mr. Svanurr, You wonld go further than just teying to correct
the (mh:ngoous sentence, ' S
o (:\rlel.gi(:u;:,sl.‘o{];q\vo%{{ thn}%i 80, Our feeling is it is important that
fon the o o onal c'uln‘tboz n_ut.y'm applying the same sentence

i <‘)nlv wn\("nlt)o (111(1) hll}I] i))}tu.r:tl‘nll) %1;@ sm‘nq‘cn'cumstnn('os. .
ized look at the thing. As I iri\{"(‘(inzlh() r(l)oll“: o lm lm}*o e oo
e o0k @ {thing. As 1 say, 1 ot see how that can be done

ding to a very detailed set of specifications. T think there has
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to be some leeway, [ think it would have to be a fairly general kind
of mandate in this particular instanes,

Mr. Suammrre, Could early eligibility for parole solve part of that
problem?

Mr, Fanus. I do not know that it would solve the problem. You
know, one ol the reasons, I suppose, for consistent uniform sentences
is to give people the fecling that justice is being done. I think that
they get o good [eeling that it is not being done, even if the situation
is later corrected, if a man in one court is sentenced for 15 years
and someone in the same circumstances in another court is sentcaced
to 5, even though the situation may ultimately be corrected by some
action,

Mr. Suammrrr. In essence, a parole board may review the case
after 6 months. That is o review of the sentence, m a sense.

Mr. Favns. T agree with you that that diminishes the undesirable
impact of inconsistent sentences. I do not think that it removes the
problem. It helps.

Mr. Lawser. I would think that substantial improvement would
have to be made with the parole board, though, because no one is
satisfied right now as to uniform standards being applied when
individuals come up for parole.

The other problem, of cowrse, is—it is probably not so much
present-—with the difference between a 10- or 20-year sentence where
the individuals come up at the same time. It is probably more ag-
egravated in a situation between a suspended sentence and someone
who receives a 214 or 3-vear sentence, because just going to jail
obviously disrupts family life as far as the ability of the individual
to hold a job, ot cetera.

That situation is the one that cannot be remedied by parole.
That is the diserepancies between different districts and even within
a single district, with the same situation resulting in a suspended
sentence or 18 months in prison.

Mr. Farns, T think that there is an example some years ago,
when some [ellow pled guilty to an antitrust offense oat in the Mid-
wesh some place, for which no one was ever sent to jail. He was sent to
jail and committed suicide.

This is the kind of thing we are discussing.

Well, that is all we have, unless you have some further guestions.

Senator Hrusxa. This is a very comprehensive presentation, and
we are grateful to you. Either in the analysis of tho bill or in its
writing or revision, one cannot consider any more than one section at
a time, one page at a time. Of course, that process is going on now
and the final drafting process is in progress.

It would be helpful in connection with your report here il you
could furnish us with an index on it and perhaps number the pages,

Is there an index in the process of preparation?

Mr, Farns., Our final committee report will have both an index and
consecutively numbeved pages. This will be furnished the subeom-
mittee as soon as it is printed.

Senator [Iruska. It would be very helpful and it will be used for
the printed record if we receive it in time. [See p. 7692.]

Mur. Farus. Surely.,

Senafor Hruska, Thank you very much for coming.

7691 .

Did you appear before the Brown Commission?

Mr. Fatns. We were before the subcommittee,

Senator Hrusxa. This is your second go-around here then? |
thought you also appeared before the Brown Commission, or sub-
mitted a statement, '

Mr. Farns. I do not think so.

Senator Hruska. The subcommittee will stand in recess subject
to the eall of the Chair. ' '

[The printed report of the Special Committee on the Proposed
New Federal Criminal Code of the Association of the Bar of the City
of New York, referred to above, follows:] o

[Whereupon, at 11:30 a.m., the subcommittee recessed subject to
the call of the Chair.] ’ '
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THREE VERSIONS OF A PROPOSED
NEW FEDERAL CRIMINAL CODE

{Brown Commission Bill; S.1; and 5.1400)

In May 1972 this Committee published a 96-page report en-
titled “The New Criminal Code Proposed by the National Com-
mission on Reform of Federal Criminal Laws.”® Since that time
two additional legislative versions of the proposed code have been
introduced, S.1, 93d Cong., 1st Sess. (1973), introduced by Sen-
ators McClellan, Ervin and Hruska of the Subcommittee on Crim-
inal Laws & Procedures of the Senate Judiciary Committee, and
$.1400, 93d Cong., 1st Sess. (1973), introduced by Senator Hruska
and others at the request of the Department of Justice, H.R. 6046,
93d Cong,, Ist Sess. (1973) is identical to S.1400, and H.R. 10047,
93d Cong., 1st Sess. (1973) is the same as the original proposal
of the National Commission, chaired by former Governor Edmund
Brown of California.

This report analyzes the three proposals in the light of our
earlier report (cited as “Report”), to which extensive reference will
be made to avoid repetition. The three proposals will be referred
to as S.1, S5.1400 and “Brown Commission” or “C.” Chapter num-
bers utilized in the headings of this report follow those of the
Brown Commission bill.

In many respects our earlier criticisms of the Brown Commis-
sion report have been taken into account by the Subcommittee
staff in its preparation of S.1 and by the Department of Justice
in S$.1400. For the reasons which follow, however, we believe that
further revisions of each of the three bills are necessary before they
would be ready for enactment into law. We urge that in further
study of the three bills an effort be made to cembine the best fea-
tures of each, and that, where all three bills are defective, those
defects be corrected.

°® For other Association comment, sce Special Committee on Consumer Af-
fairs, “The Propused New Federal Criminal Code and Consumer Protection,”
27 Record of The Ass’n of the Bar of the City of New York 324 (May 1972),
also in “Reform of the Federal Criminal Laws,” Hearing before the Subcom-
mittee on Criminal Laws & Procedures, Senate Judiciary Committee, 92d
Cong., 2d Sess., part 111, subpart B (March 1972) at 1827-28,

1
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Chapters 1 and 2

PRELIMINARY PROVISIONS AND FEDERAL PENAL JURISDICTION

General Purposes

S.1 §1-1A2 and §1-1A3 contain a statement of the general pur-
poses and rule of construction for the Code. These provisions
shorten and simplify the statement of general purposes as con-
tained in C. §102, which is probably to the good. The emphasis
in these provisions of 5.1 on the necessity of “giving due notice
of the offenses,” on the “findamental principle” that no one should
be subject to punishment “unless his conduct was prohibited by
law,” and on the mandate that the Code be construed “according
to the fair import of its terms” will presumably insure that only
conduct which is clearly prohibited by the language of the statute
will be punished, whether that objective is achieved by reference
to a doctrine of “strict construction” or otherwise. (cf. Report

pp. 6-7).

The only quarrel one might have with the statement of gen-
eral purposes in S.1 is the suggestion that the Code “aims at the
articulation of the nation’s fundamental system of public values
and its vindication through the imposition of merited punishment.”
(§1-1A2). It is perhaps too grandiose to suggest that a code di-
rected at defining only those kinds of conduct which merit crim-
inal punishment is an articulation of “the nation’s fundamental
system of public values.” Moreover, the suggestion that the Code’s
objective is the vindicaiion of those valuesthrough punishment
perhaps emphasizes too much a doctrinaire implementation of
society’s desire for vengeance at the expense of a pragmatic ap-
proach to the discouragement and prevention of antisocial behavior.

Turning to S.1400, the statement of general purposes contained
in §102 of that bill seems unobjectionable, and appears to us to

be a somewhat better statement than that contained in §1-1A2
of S.1.

2
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Burden of Proof and Presumptions

We note with satisfaction that the effort contained in C. §103
to define burden of proof and the effects of presumptions has been
abandoned in both S.1 and S.1400. (See Report pp. 7-8). As we
noted in our original report, we found the Brown Commission
provisions on these subjects confusing in many respects.

Principles of Construction

As has been noted, S.1 §1-1A3 defines briefly the rule of con-
struction to be followed in applying the principles of the Code.
It has no precise counterpart in tie Brown Commission bill. It
states simply the concept that no one should be found guilty and
subjected to punishment “unless his conduct and its accompanying
culpability was prohibited by law” and provides “the code shall
be construed in the light of this principle as a whole according
to the fair import of its terms to achieve its general purposes.”
We find this provision unobjectionable except that the phrase “as
a whole” seems misplaced and should probably follow the words
“should be construed.”

The provisions of §103 of S.1400 relating to the principles of
construction to be followed in applying the Code are more com-
plicated and less satisfactory. Thus, the last sentence of S5.1400

§103(a) reads as follows:

“Except te the extent necessary to assure fair notice of the
conduct constituting an offense, the rule of strict construction

does not apply to this title.”

We do not believe that the courts’ utilization of the principle
of strict construction has in the past produced undesirable results
and we disapprove this provision. We believe further that the sen-
tence quoted above may cause considerable confusion since the
courts may be in doubt as to just how far it was intended that
the rule of strict construction be preserved. The quoted sentence

3
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indicates that it is not to be entirely abrogated. Just what change
in existing law is intended is far from clear.
General Definitions

The general definitions of S.1, incorporated in §1-1A4, differ in
significant ways from the definitions in the Brown Cornmission bill.

First, the definitions of the principal bases of federal jurisdic-

, Hon, which had been set out in C. §201 have now been included

among the general definitions. This seems appropriate, The addi-
tional jurisdictional bases set out in S.1 also seem appropriate for
the most part. Thus, S.1 §1-1A4 (25) broadens the “federal public
servant jurisdiction” to include situations in which the federal pub-
lic servant is “victimized because of his official duties” ag well as
situations where, at the time of the offense, he is engaged in the
performance of those duties.

There seems to be an oversight in that .1 §1-1A4 (26) defines
“felony” as an offense for which a sentence of imprisonment for
Snc:r year or more is authorized, whereas S.1 §1-1A4 (46) defines
misdemeanor” as an offense for which a sentence to a term in
excess of 30 days but not in excess of six months is authorized
thus leaving a gap between the two definitions, ,

S.1 §1-1A4.(27) and 5.1 §1-1A4 (28) definc in what seems to
be an appropriate way a “Anancial institution jurisdiction.”

S..;l §1-1A4 (58), defines a “receiving Federal financiul assis-
tance?’ jurisdiction. We have two comments with respect to that
provision. First, there appears nowhere in the bill any definition
of the phrase “Federal financial assistance.” In view of the many
and varied activities of the Federal government which might be
thought to constitute “Federal financial assistance,” we think that
if there is to be such a base of jurisdiction, that phrase should bé
d.eﬁnc-td. For example, if an organization is receiving a tax exemp-
tion, is it receiving “Federal financial assistance?” Second, it ap-
pears that the only offenses as to which the base of jurisdi::tion is

4
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made applicable are arson, malicious mischief and related offenses
in Which an explosive or destructive device is used (see Subchap-
ter B of Chapter 8). It is the apparent objective to permit the
Federal government to become involved whenever an explosion or
similar catastrophic occurrence might conceivably relate to, or
express hostility toward some Federal program, although this is
not an element of the offense or a part of the jurisdictional base.
Indeed, so long as the offense involves “a government receiving
Federal financial assistance,” as all State and local governments
do, Federal jurisdiction exists even though the offense is wholly
wnrelated to any Federal program. Presumably every throwing of
a cherry bomb in a school washroom would become a Federal
crime. We believe that the sweep of this jurisdictional provision
is too wide.

Certain of the other definitions in S.1 present problems. Thus,
S.1 §1-1A4 (12) defines the commerce jurisdiction of the United
States to include an offense where “the property which is a sub-
ject of the offense is moved or is moving in interstate or foreign
commerce . . .> The corresponding provision in the Brown Com-
mission bill made subject to federal jurisdiction offenses in which
“the property which is the subject of the offense is moving in
interstate or foreign commerce or constitutes or is part of an inter-
state or foreign shipment . . .” (C. §201(i)) S.1 might be read
to apply to an offense involving property if that property ever
moves or has moved in interstate or foreign commerce. More-
over, the language of C. §201(i) more clearly applies to an inter-
state shipment which happens to be at rest at the moment of the
offense. We believe that a more precise definition thaun that em-
bodied in S.1 is desirable and that the provision of the Brown
Commission bill is preferable.

We also have some difficulty with the definition of “force” con-
tained in S.1 §1-1A4 (80). This provision of the bill defines force
to include “physical action, threat, or menace against another . . .”
The inclusion of “threat” and “menace” in this definition does not
seem well articulated with some of the other provisions of S.1.
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Thus, S.1 §2-8D1(2) defines armed robbery in terms of taking
property of another “from the person or the immediate presence
of another” and using “force or threat of causing immediate bodily
injury . . . This obviously makes no sense if “force” already in-
cludes a “threat . . . against another.” The same problem exists
in S.1 §2-8D2, defining robbery.

" This definition also has a questionable effect in combination
with the provisions of S.1 §§1-3C4(a) and 1-3C4(b), defining self-
defense, and defense of others, S.1 §1-3C4(a), for example, al-
lows a person to “defend himself against immediate and unrea-
sonable use of force by another person.” Was this intended to
allow the defense where there is only an “immediate and unrea-
sonable use” of a “threat” The definition of “force” would have
that effect.

Defining force to include a “threat” also leads to a confusing
definition of “deadly force” in S.1 §1-1A4 (21). In the last sen-
tence of that definition it is provided that:

“A threat to cause death or serious bodily injury does not con-
stitute deadly force, so long as the person’s intent is limited
to creating an apprehension that he will use deadly force if
necessary . . . .

It may be very difficult to draw the line between a threat whose
intent is limited to creating an apprehension that deadly force will
be used “if necessary” and a threat intended to produce some other
apprehension.

We believe it would be better not to include “threat” and
“menace” in the definition of “force” but rather to refer specific-
ally to “threat” +in the substantive provision where such a refer-
ence is appropriate.

The separate definition of “deadly force” quoted above is, in
any event, apparently unnecessary. 5o far as we can discover,
the term is not used anywhere in the bill, although it had been
used in earlier drafts. We believe thut the degrees of force are

6
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adequately dealt" with by the definitions of the various circum-
stances in which the use of force is justifiable contained in S.1
§1-3C4(a)-(e). Presumably the nature and degree of force used
is one of the things to be considered in determining whether the
defendant’s conduct is “reasonable” and “necessary”, and the force
“proportionate” as these terms are used in subparagraphs (a)-(e).

Some of the provisions of S.1 §1-3C4 justifying the use of
force go beyond the provisions of prior drafts, and, in our view,
are too permissive in some areas in allowing force to be used.
For example, unlike the Brown Commission bill, S.1 §1-3C4(c)
would extend to the defense of property the provision that ex-
cessive force is justified when the defendant is in a state of con-
sternation, fear, or fright. We think such a provision appropriate
when death or bodily injury are threatened, but not when only
property is at stake. We continue to believe that it is best not
to try to codify these defenses.

Similarly, we believe that S.1 §1-3C4(d) may go too far in
protecting the use of excessive force by private vigilantes when it
allows the use of excessive force resulting from consternation when
the defendant is attempting to prevent or terminate criminal con-
duct.

Indeed, the phrase “excessive force” is itself objectionable. We
believe that the phrase “more than proportionate force” would be
better, :

The use of the “consternation, fear or fright language” is also
of doubtful propriety in S.1 §1-3C4(e) where it would apparently
allow, among other things, the use of excessive force by a con-
sternated doctor or guardian, without any other limitation. Indeed,
this provision is at least defective in apparently allowing the use
of force by a doctor without reference to whether he is dealing
with a medical problem or situation.

We note that the provisions relating to corporate criminal re-
sponsibility which appeared in C. §402 have been substantially

7
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revised and now appear in S.1 {1-2A7. As revised, those provi-
sions are substantially in accord with our recommendations.

We are unclear, however, as to the function of S.1 §1-2A7(a) (2)
since everything included in that subdivision appears also to be
included in S.1 §1-2A7(a)(1).

The definitions contained in §111 of S.1400 differ in many re-
spects in their language from those of S.1, and each of the bills
defines some terms that the other does not.

In most respects we do not regard the differences between the
definitions in the two bills as of great importance. There are, how-
ever, a few as to which we believe some comment appropriate.

We note that, unlike S.1, S$.1400 contains a definition of “af-
firmative defense.” We believe that such a definition is desirable,

We also note that S.1400 defines “felony” as any offense for
which imprisonment for a term of more than one year is author-

. £ .
ized and a “misdemeanor” as an offense for which a term of im-
prisonment of one year or less, but more than five days, is author-

ized. As we have noted above, S.1 defines a misdemeanor to in-
clude an offense for which a term of imprisonment between thirty
days and six months is authorized. We have already noted the
apparent hiatus between the definitions of misdemeanor and felony
in 8.1 and believe that it should be corrected. We also believe,
however, that an offense for which the authorized prison sentence
is less than thirty days is not sufficiently serious to be classified as

afmisdemeanor and therefore prefer, in this respect, the provisions
of S.1.

We will reserve our comments on the particular jurisdictional
bases chosen for each substantive offense for that part of this re-
port which deals with the substantive offenses. A few general ob-
servations, however, are appropriate.

.S.1400 makes considerable use of “piggy-back” provisions of
a kind which were included in the Brown Commission bill, but

8
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which were omitted from S.1 (see e.g., §1601(d)4 of $.1400). We
believe that these piggy-back provisions are desirable in that they
permit federal prosecution of offenses committed in connection
with the perpetration of an offense as to which federal jurisdic-

tion exists.

We believe that the “special aircraft jurisdiction” as defined
in §203(d) of S.1400 may be too broadly defined insofar as it
applies to any aircraft in flight, anywhere in the world, which is
owned by a citizen of the United States or a corporation created
under the laws of any state, or which is leased without crew to
a lessee who has his principal place of business in the United
States. Thus, a private plane owned, for example, by Standard
0il would fall within the federal jurisdiction if it were in flight
anywhere. The provisions of S.1 do not go so far.

There -are some differences between the provisions concerning
extra-territorial jurisdiction contained in §204 of S.1400 and the
corresponding provisions of S.1. For example, we believe that
§204(c) contains better and more comprehensive language than
its counterpart, §1-1A7 of S.L. Similarly, we believe that S.1400
§204(g) and (h) are preferable to S.1 §1-1A7(c). S.1 §1-1A7(c)
provides for federal jurisdiction of an offense committed by a
national of the United States anywhere (unless the conduct is
lawful under the jurisdiction of the law where it occurs), whereas
the provisions of S.1400 have a more limited reach.

We prefer the provisions of §205 of S.1400, to the effect that
federal jurisdiction over an offense is not preemptive, to its coun-
terpart, §1-1A6(g) of S.1, in that §205 makes it explicit that fed-
eral jurisdiction does not preempt court martial jurisdiction or the
jurisdiction of Indian tribes, whereas §1-1A6(g) does not.

7703 .

Chapter 3
BASIS OF CRIMINAL LIABILITY; CULPABILITY; CAUSATION

Chapter 3 of the Brown Commission bill dealt with the basis
fqr criminal liability, culpability and causation. These subjects are
dealt with in S.1, Part I, Chapter 2 and S.1400, Part I, Chapters
8 and 4. The provisions of S.1400 on these subjects appear to be
better drafted and to be preferable to those of S.1.

S.1 §1-2A1 defines “culpability” to include action with criminal
negligence, and then further provides that except otherwise stated
culpability is required with respect to cach element of an offense,
"I‘his means that the general standard is established that neﬂligencc;
is sufficient to establish criminal liability for any violatio: of the
Code, except where otherwise specifically provi'ded. Most of the
provisions of S.1 do define a higher degree of culpability, but we
c?o not helieve that the general proposition should be t’hat neg-
ligence is sufficient to merit criminal punishment other than whe;e
an exception is expressly set up. We prefer the approach of S.1400
§303 which requires intentional, knowing or reckless concluc:t for
a felony or misdemeanor except where otherwise specified,

S.1 §1-2A1(c)(4) provides that, unless otherwise expressly
stated, culpability is not required with respect to the legal resuft
that conduct constitutes an offense or is prohibited by law “under
i"m.of’fense defined outside this Code.” This is conﬁ;sing because
it is obviously not the intent of S.1 to require knowlédge ‘th"It
'conduct violates the law in regard to most of the crimes deﬁn(;d
in the Code. We prefer the formulation of S.1400 §303(c) to tlie
effect that “except as otherwise expressly provided, knowledge or
other culpability is not required as to the fact thaé conduct gics an
offense or as to the existence, meaning, or application of the law
determining the elements of an offense.” ‘

10
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Chapter 4
COMPLICITY

The complicity requirements of S.1 §1-2A6 adopt entirely new
language not contained in the existing 18 U.S.C. §2. We perceive
no reason not to carry forward the existing language, which has
worked well, as is done in $.1400 §401. Both S.1400 and §1-2A6
of S.1 make it clear that the fact that the defendant does not be-
long to a class capable of committing the crime directly, or that
a person committing the crime directly had a defense, would not
preclude prosecution, We endorse this resuilt.

S.1 §1-2A7 and S.1400 §402 both seck to define the liability of
an organization for the conduct of its agent, Similarly, 5.1 §1-2A8
and S.1400 §403 seek to define the liability of an agent when act-
ing for an organization. As we pointed out in our original report,
we believe it would be preferable not to codify these matters but
rather to leave them to case law development. (Report, pp. 11-14).

As between the provisions of 8.1 §1-2A7 and S.1400 §402, we
believe that S.1 is generally more satisfactory since the definition
employed in 8.1 §1-2A7(a)(1) is general enough to permit appro-
priate judicial development, §.1400 §402 might, on the other hand,
lead to confusion or other undesirable consequences, For example,
it is not at all clear that a corporation should be criminally respon-
sible for an agent’s conduct which is within his apparent author-
ity but outside his actual authority (S.1400 §402(a)(1)(A)).
Moreover, the reach of S.1400 §402(a)(1)(B), and the cxtent of
its overlap with $.1400 §402(a)(1)(A) are unclear, On the other
hand, S.1 §1-2A7(a)(2) seems to be completely included within
S.1 §1-2A7(a)(1) and, if these provisions are adopted, should be
omitted.

Both S.1 §1-2A8 and S.1400 §403 carry forward language which
is objectionable on the grounds pointed out in our original report
(Report, pp. 12-14).

11
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Chapters 5 and 6

RESPONSIBILITY DEFENSES AND DEFENSES
INVOLVING JUSTIFICATION

S.1400 deals with these defenses in Chapter 5. In our prior re-
port and the Commission’s proposed code, responsibility defenses
were treated in Chapter 5 and justification defenses in Chapter 6,

ResponsiBLITY DEFENSES

Juveniles

The Commission’s proposed code and S.1 deal with the treat-
ment of youthful offenders in §501 and §1-3B3, respectively. No
corresponding section appears in S.1400. The committee approved
§501 of the Commission’s code and recommends that a similar pro-
vision be included in 5.1400.

Intoxication

§503 of S.1400 appears to be an improvement over §502 of the
Commission’s code and §1-3C1 of S.1. §503 provides that intoxica-
tion is a defense in two situations: (1) when it is not self-induced
and {2) when it caused the defendant to lack the state of mind re-
quired and the state of mind is knowledge or intent. This seems
to us substantially in accord with present law and a sound result.
S.1 would, in our view, broaden the defense of self-induced in-
toxication too far in allowing it whenever it negates any element
of the offense.

Insanity

~§502 of $.1400 provides for an insanity defense similar to the
minority proposal of the Commission, which we approved. §502
provides that it is a defense if the defendant, as a result of mental
disease or defect, lacked the state of mind required as an clement
of the offense charged. The minority proposal of the Commission,
§503, provided that mental disease or mental defect is a defense
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if it negates the culpability required as an element of the offense
charged. We regard these two formulations as being not signif-
icantly different.

§1-3C2 of S.1 adopts, in effect, the proposal of the American
Law Institute, recently adopted by the Court of Appeals for the
District Court of Columbia in United States v. Brawner, 471 F.2d
969 (D.C. Cir. 1972); the defendant is not responsible if as a
result of mental disease or defect he lacked substantial capacity
to appreciate the wrongfulness of his conduct or to conform his
conduct to the requirements of the law. Judge Bazelon concurring
in part and dissenting in part, pointed out that this new test was
not substantially different from the previous one set down by the
Court of Appeals for the District of Columbia Circuit in its 1962
en banc decision in McDonald v. United States, 312 F.2d 851, and
arg{ied for an extremely broad test providing that the defendant
is not responsible for criminal conduct if the defendant’s capacity
was so substantially impaired that he cannot justly be held respon-
sible. The Brawner case was also decided by an en bane court
and contains an exhaustive analysis of the problem.

For the reasons stated in our previous report, we approve §502
of §.1400. See also Committee on Federal Legislation, “The Di-
lemma of Mental Issues in Criminal Trials,” 41 N.Y. State Bar J. 394
(Aug. 1969); 1 Working Papers of the National Commission on
Reform of Federal Criminal Laws 229-260 (1970); Goldstein &
Katz, “Abolish the Insanity Defense — Why Not?,” 72 Yale L.J. 853
(1963); Menninger, The Crime of Punishment 117-118 (1968).

DrFENSES INVOLVING JUSTIFICATION OR EXCUSE

The remaining sections in Chapter 5 of S.1400 deal with: mis-
take of fact or law, §501 (1-3C6 of S.1); official misstatement of
law, §532; duress, §511 (1-3C7 of S.1); public duty, §521 (1-3C3
of §.1); protection ‘of persons and property, §§522, 523 and 524
(1-3C4 of S.1). Our prior report stated that these defenses are
not appropriate for codification. We, therefore, recommended that
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these provisions be eliminated and that it be made clear that the
code does not attempt an inclusive codification of all available
defenses. In our view, these defenses should be left for a case-by-
case development. The provisions of $.1400 are substantially im-
proved over the Commission’s proposed code and S.1. They are
more generally stated and easier to understand. We nevertheless
adhere to our prior recommendation that these defenses not be cod-
ified.

We also note that §.1 §1-3A1(b) specifically provides that the
defenses listed are not exclusive. S.1400 does not appear to contain
such a provision and we believe that it should. See Report, p. 15.

With regard to duress, 5.1400 §511 prohibits the defense in
cases of treason, armed rebellion or insurrection, espionage and
murder. 8.1 §1-3C7(b)(1) precludes the defense only in cases of
murder. We believe that S.1 is preferable. In view of the recent
wave of kidnappings and alleged brainwashing of victims, there
seems to be good reason to allow duress as a defense to the other
offenses.

Chapter 7
TEMPORAL AND OTHER RESTRAINTS IN PROSECUTION

Chapter 7 of the Brown Commission bill contained nine sections
covering generally the statute of limitations, double jeopardy, mul-
tiple related offenses and entrapment, Chapter 3 of S.1 is headed
“Bars and Defenses to Criminal Liability” and encompasses much
of what formerly appeared in Chapter 7. S.1 does not appear to
contain any sections comparable to the sections on multiple related
offenses and double jeopardy in the Brown Commission bill. S.1400
deals with limitations of time by amending the existing provisions
of Chapter 13 of Title 18 (S.1400, §279(i) ), and deals with en-
wapment in §531 of the proposed new Federal Criminal Code. It
also omits the provisions of the Brown Commission bill relating to
multiple related offenses and double jeopardy.
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Time Limitations

Both S.1 and $.1400 appear to contemplate, as did the Brown
Commission bill, that the statute of limitations is tolled when a
complaint is filed, rather than when an indictment or information
is filed. We approved this change in our original report (Report,
p. 18} and do so now. We note that S.1400, in its amendment to
Section 3281(e) (1) of Title 18 specifically provides that a prosecu-
tion is commenced on the filing of a complaint. S.1 does not appear
to do so, and we regard this as a defect.

Both S.1 (§1-3B1(b)) and S.1400 (amended §3281(c) of Title
18), like the Brown Commission bill (C. §701(3)), provide that
there shall be no time bar to a prosecution for murder. We ap-
prove this provision (see Report, p. 19). 8.1400 adds to the crimes
for which there is no time bar treason, sabotage and espionage
when they constitute Class A felonies, The inclusion of these addi-
tional crimes in this category depends on policy judgments as to
the seriousness of these crimes on which we express no opinion.
We note with approval that neither S.1 nor S.1400 contains provi-
sions, of the kind we criticized in the Brown Commission bill (Re-
port, p. 19), which would provide for shortened periods of limita-
tions if the defendant could make certain showings.

S.1400 adopts a general limitation period of five years for all
offenses except those for which there is no limitation (amended
§3281(b) of Title 18). S.1, on the other hand, provides a limita-
tion of 10 years for Class A felonies, 5 years for any other crime,
and 1 year for a violation. The pattern of S.1 is generally in accord
with the recommendations in our original report (Report, pp. 18-
19) and we prefer its provisions.

S.1 §1-3B1(d)(1) and (2) contain provisions not included in
$.1400, which provide for an extension of the statute of limitations
in situations involving fraud, breach of fiduciary obligation, or of-
ficial misconduct by a public official. Tle extension is for one year
beyond discovery of the fraud or two years after the public official
leaves office. In each instance the maximum extension is three
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years beyond the time when the statute would otherwise have
expired. Situations involving fraud or official misconduct in office
involve opportunities for concealment which seem to us to warrant
those extensions and we therefore approve these provisions.

Both 8.1 (§1-3B1(d)) and S.1400 (amended §3281(d) of Title
18) provide that, where a complaint, indictment of information
is dismissed for an error or irregularity, an additional period
is allowed for commencement of a new prosecution even though
the period of limitation has expired. §.1400 allows an additional
3 months. S.1 allows an additional 6 months, or, if no regular
grand jury is in session in the appropriate jurisdiction, an addi-
tional 6 months after the grand jury is convened. It seems to us
that, particularly if a prosecution may be commenced by com-
plaint, a fixed period of three months is enough,

Section 701 of the Brown Commission bill would have altered
prior law by no longer tolli 1g the statute of limitations while the
defendant is a fugitive. As we noted in our original report
(.Report, p- 20), such tolling may be less necessary if the prosecu-
tion is begun, and the statute stopped running, by the filing of a

- complaint. §.1400 provides that the statute is tolled while the de-

fendant conceals himself to avoid justice or is beyond the terri-
torial limits of the United States (amended §3281(f) of Title 18)
S.1 §1-3Bl(e)(1) provides that the statute is tolled when the'
‘(‘iefendant is continuously absent from the United States or has
no reasonably ascertainable place of abode or work in t};(*
Pnited States”, Both the “to avoid justice” requirement and

no reasonably ascertainable place of abode or work” provisions
may present substantial problems of proof. On balance, we
prefer the approach of the Brown Commission bill. ’

t‘?.l §1-3B1(e)(2) would toll the statute “when a prosecution
agam‘st the defendant for the same conduct has been commenced
and Is pending.” We are unclear as to the policy behind this
pr.owsmn. It seems to us inappropriate to toll the statute generall
with respect to prosecutions which might be brought because Z
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prosecution is pending. Moreover, serious problems may arise in
determining whether “the same conduct” is involved in the prosecu-
tion which tolls the statute and in a prosecution later commenced.

Both S.1 (§1-3B1(g)(1)) and S.1400 (amended §3281(e)(2)
(A) of Title 18) provide, in substantially similar language, that,
if a prosecution is timely commenced as to a charge, it is timely
commenced as to an offense included within that charge, with
certain limitations. These provisions appear to us appropriate.

S.1 §1-3B1(g)(2) provides additionally that a prosecution is
timely commenced as to an offense as to which a defendant enters
a plea of guilty or nelo contendere. This would appear to com-
plement the foregoing provision by facilitating a defendant’s plea
to a lesser offense as to which the statute has run where he is
charged with a more serious offense as to which the statute has
not run. It seems to us appropriate.

Existing law (18 U.S.C. §3287) provides for the wartime
suspension of the statute of limitations with respect to certain
crimes relating to the war effort. S.1 §1-3B1(h) provides for a
general wartime suspension of statutes of limitations as to all
crimes. S.1400 omits any provision for a wartime suspension. We
believe S.1400 to be preferable in this respect. Certainly there
appears no warrant for a general suspension of statutes of limita-
tions in wartime.

Entrapment

The Brown Commission hill proposed to codify the defense of
entrapment (C. §702), which had previously been dealt with by
judicial decision. It would have made entrapment an affirmative
defense and prevented the government’s defeating the defense by
showing the defendant’s propensity to commit the crime. In our
original report we approved the proposed provision (Report, pp.
20-21).

$.1400 §531 makes entrapment a defense but appears to re-
quire the defendant to show that he had no predisposition to
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commit the offense. This section would also require that defen-
dant show that he committed the offense “solely” as a result of the
inducement by a law enforcement officer or his agent. S.1 §1-3B2
makes entrapment a bar to prosecution and seems to straddle the
predisposition question by providing that the methods used by the
law enforcement officials must create a “substantial risk” that the
conduct would be committed by persons not “ready to commit it”
and providing further that “a risk is less substantial where a person
has previously engaged in similarly prohibited conduct and such
conduct is known to such officer as [sic] a person assisting him.”
We are persuaded by the Working Papers (Vol. 1, pp. 303-28)
that the test of entrapment should be an objective one unrelated
to the defendant’s predispositions, intentions, or guilt. Moreover
the submission of proof on the question whether the defendant,
had “previously engaged in similarly prohibited conduct” would
apparently extend the trial to include the defendant’s guilt or
innocence of one or more crimes other than the particular one
charged. We prefer the formulation of the Brown Commission bill

and disapprove the provisions of both S.1 and $.1400 in this
respect.

Chapter 10
ATTEMPT, CONSPIRACY & SOLICITATION

Criminal Attempt
The applicable sections are:
C. §1001, S.1 §1-2A4 and 5.1400 §1001.

Both S.1 and 8.1400 define attempt in substantially the same
manner as the Commission Bill. Both S.1 and §.1400, however
omit the requirement that the conduct “strongly” corroborate thc;
actor’s intent (Section 1-2A4(d) of S.1 and Section 1001(a) of
S..1400). We question this revision as it tends to blur the distinc-
tion between mere preparation and attempt. We prefer the formu-
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Iation of the Brown Commission and reiterate our previous com-
ments on it (Committee Report, pp. 23-24).

Both S.1 (Secs. 1-2A4(b) and S.1400 (Sec. 1001(h)) eliminate
the defense of factual and legal impossibility as does the Brown
Commission bill. We repeat our endorsement of this provision,
which ecliminates an illogical defense (Committee Report, p. 24).

S-1 contains a provision (Sec. 1-2A4(e)) not found in either
the Brown Commission bill or S.1400 that attempts a partial defi-
nition of what constitutes a “substantial step” toward commission
of the crime which is required to make one liable for an attempt.
We question the wisdom of attempting to define “substantial step”
because it should depend upon all the circumstances of the par-
ticular case, which could be infinitely various. For example, one
could be guilty of attempt under (e)(4) merely because one
entered a building one lawfully entered every day or under (e)(5)
merely because one lawfully possessed a gun which had been in
one’s possession for years. Such circumstances should not, in many
instances, be viewed as “substantial” steps.

Both S$.1400 (Scc. 1001(c)) and S.1 (Sec. 1-2A4(f)) adopt the
formula of Section 1001(3) of the Brown Commission Report with
regard to the grading of offenses insofar as it provides that an
attempt is a crime of the same degree as the substantive offense,
except an attempt to commit a Class A felony is a Class B felony.
Both 8.1 and S.1400, however, go on to delete the provision of
Section 1001(3) that provides that if the evidence at trial shows
that the crime did not come “dangerously near” to completion, then
the attempt will be a crime of one grade below the substantive
offense.

We oppose the deletion and adhere to the recommendation we
made with regard to the grading provisions of Section 1001(3)
of the Commission Report which was that:

(a) The maximum for an attempt to commit a felony be ap-
proximately one-half the maximum for the substantive offense;
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(b) An attempt to commit a misdemeanor be the same grade
as the substantive offense; and

(c) There be no offense consisting of an attempt to commit
an infraction (Report, pp. 25-6). '

Criminal Conspiracy
The applicable sections are:
C. §1004, S.1 §1-2A5 and S.1400 §1002.

Both §.1 and §.1400 define the offense in essentially the same
way as the final report of the Commission. We reiterate strongly
the position we took regarding the Commission’s formulation. The
Committee holds the view that the present conspiracy law, which
all three proposed bills essentially codify, is far too sweeping and
that its scope should be reduced. We therefore recommend the
formulation set forth at page 31 in our initial report.

Both §.1 (Sec. 1-2A5(c)) and S.1400 (Sec. 1002(c)), are sub-
stantially the same as Section 1004(4) of the Commissions bill
and preclude various defenses such as those based upon the
immunity, acquittal or irresponsibility of those with whom the
defendant conspired. This provision has previously been approved
by the Committee (Report, p. 32).

Paragraph 1-2A5(e) of S.1 defines the parties in the same man-

ner as Commission Report, which we have previously approved
(Report, p. 32),

Paragraph 1-2A5(f) of S.1 is new and we strongly disapprove
of it. It defines the objectives of a conspiracy in such a way that
a party would be liable for conspiracy to commit a serious crime
if he “could reasonably expect” that one or more of his co-con-
spirators has agreed or will agree to participate in “reasonably
related conduct” to the crime agreed to. This could result in a
defendant being found guilty of conspiring to commit substantially
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more serious crimes than he ever agreed would be committed.
Such a result would expand the scope of the conspiracy law when
the Committee believes its scope should be narrowed.

Paragraph 1-2A5(g) of S.1 provides that a conspiracy continues
until all its objectives are either accomplished, frustrated or aban-
doned. There is no attempt as in Paragraph 1004(3) of the Com-
mission bill or Section 1002(b) of S.1400, to determine whether
measures for concealing the crime other than silence are to be
considered part of its objectives. We believe such acts of conceal-
ment and obstruction of justice should not be considered part of
its objectives for the reasons set forth in our previous comments
on §1004(3) of the Commission’s bill (Report, p. 32).

The Committee approves of tue grading provisions of Section
1-2A5(h) of S.1 and which are in accordance with our recom-
mendation on the Commission bill. Our recommendation was
that conspiracy should be penalized equally with the most serious
substantive offense which is the object of the conspiracy, except
that a conspiracy to commit a Class A felony should be a Class B
felony (Report, p. 32). We disapprove of the penalty provisions
of S.1400 which provide excessive penalties for conspiracy to
violate certain enumerated offenses.

Section 1004(5) of the Commission bill climinates the “Pink-
erton rule” that each co-conspirator is guilty of all substantive
offenses committed by any other co-conspirator which are reason-
ably foreseeable and in rurtherance of the objects of the conspiracy.
.1 contains no such provision and 5.1400 specifically provides in
Sections 1002(d) and 401(a)(3) for the retention of the “Pinker-
ton rule”. We strongly adhere to our prior recommendation that
climination of the Pinkerton rule is “obviously desirable” (Report,
p. 82), as the rule unfairly attaches liability for the substantive
offense to individuals who have not committed the substantive of-
fense or aided and abetted the commission of the substantive

offense.
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Criminal Solicitation
The applicable sections are:

C. §1003, S.1 §1-2A3, S.1400, §1003.

In our original report, we expressed criticism of a too broadly
drawn solicitation offense (Report, pp. 29-30). Subject to those
comments we make the following observations:

Section 1-2A3(a) of S.1 defines solicitation simply as a request
command or inducement, without any requirement that it be,
made under circumstances “strongly corroborative” of the intent
that the crime be committed, and without any requirement that
the person solicited commit any overt act in response thereto. In
these two respects, it represents a departure from Section 1003 of
the Commission bill. With regard to the previous requirement
that the person solicited perform an overt act, we approve of
this deletion for the reasons stated in our comment on Secfion
1003 (Report, p. 30). For the reasons also set forth in our
comment to that section, we disapprove of the deletion of the
requirement that circumstances be “strongly corroborative” of the
defendant’s intent (Report, p. 29).

Section 1003(a) of S.1400, which defines this offense, does
require that solicitation be made under circumstances “sl;1~onq1r
corroborz.ltive” of the intent that the crime be committed and on;it)s
th.e requirement of an overt act and is, therefore, in conformanc.‘(;
v&?t.h the Committee’s recommendations, However, $.1400's pl‘o;
vision is limited only to certain specified offenses. While its
applicability to these offenses appears apt, there are other offenses
such as those involving official corruption, which are not il]Cllld(“(i
and are particularly appropriate for inclusion in such a list. |

Section 1-2A3(c) of S-1 and Section 1003(b) of S.1400 are
s?lfstantially identical to Section 1003(3) of the Commisq;ml
b;!; .and preclude defenses based on incapacity of the péson
;;)mted. We have previously approved this provision (Committee

eport, p. 30). The sole diffc rence is that S.1400 provides that the
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capacity of the person solicited may be relevant in determining
the solicitor’s intent. The Committee approves that position.

We should also note, however, that Section 1-2A4(d)(7) of S.1
would result in making one who solicits a minor or lunatic or other
incompetent to commit an offense guilty of both an attempt and
of a solicitation. Uunder common law, one would be guilty of
attempt, but not solicitation, under such circumstances. The most
logical solution to this conflict, we fecl, is to provide guilt under
the solicitation section as now provided, and to eliminate the
conduct as a “substantial step” resulting in liability for attempt.

The grading provision of S.1 (Section 1-2A3(e) ), contains the
same provision as that contained in Section 1003 of the Commission
bill that solicitation is an offense of the class next below that of
the crime solicited. The grading provision of S.1400 (Section
1003(c) is the same except that solicitation of perjury (a Class D
felony) is also a Class D felony.

For the same reasons set forth in our comment to Section 1003
(Report, p. 80), we disapproved of the grading provisions of S.1
and $.1400. We believe solicitation to commit a Class A felony
should be a Class C felony, and a solicitation to commit any other
felony should be a Class A misdemeanor. There should be no
crime of solicitation to commit a misdemeanor or lesser offense.

General Provisions

Both S.1 and S.1400 agree with Secction 1005(1) of the Brown
Commission bill in that these offenses cannot be accumulated to
produce attempts to conspire or to solicit, ete. The relevant
provisions are Sections 1-2A3(b), 1-2A4(b) and 1-2A5(b) of S.1
and Scction 1004(a) of S$.1400. We reiterate our approval of
these provisions as clearly desirable (Report, p. 33).

Section 1004(b) of S.1400 is in accord with Section 1005(2)
of the Commission bill which assimilates the definition of attempts
and conspiracies outside the chapter to the definition contained in
the chapter. We reiterate our approval of that provision and our
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suggestion that solicitation be added if the overt act requirement is
eliminated (Report, p. 33).

Both S.1 and S§.1400 have provisions regarding the defense of
renunciation, which is set forth in Section 1005(3) of the Com-
mission bill. The applicable provisions are Sections 1-2A3(d),
1-2A4(d) and 1-2A5(d) of S.1 and Section 1004(c) of S.1400. The
renunciation provisions of S.1 are substantially the same as the
Commission bill, with which we have previously expressed agree-
ment (Report, p. 33). There is one change, however, of which
we disapprove, relating to conspiracy. Section 1-2A5(d) pro-
vides that renunciation can only be accomplished by notifying
a law enforcement officer. This seems to us to be unnccessary be-
cause the objects of the conspiracy could be totally frustrated under
some circumstances without contacting the police. For example,
if five men conspire to steal a certain painting, the crime could
be prevented by warning the museum and causing them to move
the painting and notifying one’s fellow conspirators that this has
been done. Under existing law, this would satisfy the defense of
renunciation. We believe it should continue to do so.

The renunciation provision of 5.1400 is substantially the same
as the Commission bill insofar as it relates to attempt and solicita-
tion. However, 5.1400 contains no renunciation provision regard-
ing conspiracy. The Committee sees no reason why the defense of
renunciation should not be applicable to the crime of conspiracy
and we, therefore, strongly disapprove of this omission. )

Chapter 11 N
NATIONAL SECURITY

We will consider here only certain of the most troublesome
provisions relating to national security in S.1 and S.1400 and the
comparable provisions in the Brown Commission bill. The national
security sections of the Brown Commission bill were covered in
more detail in the Committee’s original report at pp. 36-44,
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Treason

8.1 §2-5B1 is similar to the present treason statute, 18 US.C.
§2381, which in turn is based upon the following language of
Art, TII Section 3 of the Constitution:

“Treason against the United States shall consist only n levying
war against them, or in adhering to their enemies, giving
them aid and comfort. No person shall be convicted of treason
unless on the testimony of two witnesses to the same overt

act or on confession in open court.”

Neither $.1 nor 18 US.C. §2881 expressly incorporates the two-
witness rule of the Constitution. \Vhile the coverage of S.1 §2-5B1
is limited to “nationals” (rather than all persons “owing allegiance
to the United States,” as in current law) that term is defined in
S.1 §2-5A1(a) to include both United States citizens and persons
who “owe allegiance” to the United States.

$.1400 §1101 substantially extends the definition of treason set
forth in the Constitution to cover offenses comparable to armed
insurrection (see S.1 §2-5B3 and C. §1103). Thus, a person is guilty
ot” owing allegiance to the United
States—thus seeming to eliminate any defense based on the sub-
jective loyalties of an alien—either adheres to the foreign enemies
of the United States and intentionally gives them aid and comfort
(a Class A felony) or levies war against the United States “by
engaging in armed rebellion or insurrection against the authority
of the United States or a state with intent to:

of treason who, while “in fa

“(A) overthrow, destroy, supplant or change the form of gov-
ernment of the United States; or
(B) sever a state’s relationship with the United States.” (a
Class B felony)

Neither S.1 nor $.1400 adopts the approach of the Brown Com-
mission in C. §1101, which was more carcfully to define and thus
to limit the offense of treason by applying ils terms only (a) to
«pationals” of the United States (more narrowly defined than in
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$.1400), (b) to times when the United States is engaged in inter
national war, (c¢) and to participation in or facilitation of “milit y
activity of the enemy with intent to aid the enemy or preventaz)}t
obstruct a victory of the United States.” The Brown Commissio1
proposal would also provide a defense to a defendant who -
uinely believed he was not a national of the United States -

This Committee continues to favor the approach of the Brown
Commission, with the additional recommendation that an effort
should be made to formulate a statutory definition of ‘:w't ” ;) r
the purposes of this and other sections of the Code (see (;I‘rl i (')1;
report, p. 37). As between the comparable provisionsl of S lgalzl‘d
S.1400, the Committee prefers S.1, which at least tracks ;'los oly
the language of the Constitution, and strongly disapp‘roves (‘o)f
§.1400 bgcause it believes that the emotionall); ‘Charged terms of
tFreaion’ an.d “tl:litor” should not be extended beyond their tradi-
i;o?svorlr‘lfzzcllr'nngs, particularly since, in S.1400, the death penalty

Armed Insurrection

Sections 1103(1) and 1103(2) of the Brown Commission bill
are somewhat more narrowly defined counterparts of p;'esent 18
U.S'.C. §§ 2383 and 2384 which deal, respectively, with “rébellion
or }nStlrrection” and “seditious conspiracy”, The principal modifi
catlons..of the present law in the Brown Commission bill q‘r (“-
the addition of the word “armed” and (b) a distinction in s‘erftcnac)-

g &)
< (< d g v p n 4

1102'12§2-5B3(a)(1> %s substantially the same as C. §§1103(1) and
(2), except that it is somewhat more clearly drafted and that

® The ic ili toi
with in Sﬁen;?l:-asl I:élbjxcvclt‘ (?lf military activity aga . the United States is dealt
Commicnt P 'I_‘i;e .}1:.1 ls.‘subs‘tantmlly similar to §1102 of the Brown
pmssion, c.\"t o ggc ‘mn is mmtt.eAd from §.1400. 1t overlups the treason
thon thou paxiends ¢ ;»:.r:g; e,-t:])ﬂn»lrlht?ry activities of non-nationals (other
thll uthe laws of war) within the ;;rri(t)or; n:fmt)l'lem"[l}u{(tl lforcvs m accordance
30 years, 15 years, nited States,
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st reduces the group from 100 to 50 for culpability of a leader.
S.1400, as noted above, incorporates a counterpart of the armed
insurrection offense into its definition of the greater offense of
treason, Similarly, 5.1400 §1102, under the caption “Armed Rebel-
lion or Insurrection”, broadens what is limited in the other bills to
conduct done with intent to overthrow the government to that
done with “intent to oppose the execution of any law of the
United States” (a Class C felony). This Committee opposes this
step-up in coverage of the armed insurrection statute and agrees
with the conclusion of the Working Papers that non-political of-
fenses should be left to other sections of the Code.

Advocacy of Armed Insurrection

The equivalent of the “gmith Act”, present 18 U.S.C. §2385, is
found in C. §1103(3), S.1 §2-5B3(a)(2) and $.1400 §1103. The
latter provision, entitled “Inciting Overthrow or Destruction of the
Government” very substantially dilutes the judicial limitations im-
posed on the Smith Act restrictions on “advocacy” and membership
in a long line of Supreme Court cases. S5.1400 §1103, among other
things, proscribes incitement of “conduct which then or at some
future time weuld facilitate” the overthrow of the United States
Government {compare Noto V. United States, 367 U.S. 290, 298-99
(1961)) and, in the context of “organizing” offenses, extends the
Smith Act to recruitment of members for, as well as mere “joining”
of, an organization which has as a purpose such incitement (com-
pare Noto v. United States, supra, and Scales v. United States, 367
U.S, 203 (1961) which limit the comparable coverage of the Smith
Act to organizers, and active members who facilitate illegal incite-
ment or advocacy). These and other features of $.1400 appear to
be designed to dilute the Constitutional “clear and present danger”
tests which have been imposed on the Smith Act and to proscribe
mere advocacy in much the same way as New York's criminal
anarchy statute (former New York Penal Law §§160 and 161). We
oppose 5.1400 §1103 and suggest also that it is of dubious consti-
tutionality.
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Brown Commission §1103(3) and S.1 §2-5B3(a){(2) are in-
tended to restate present law more closely, including Constitution-
ally imposed limitations on restricting “advocac;"'. Both bills
appear to be improvements on the Smith Act. The Brown Com.-
mission version, as pointed out in the Working Papers, (a) specifies
that the requisite intent must be to induce or cause others t;)
sngage in armed insurrection, (b) attempts to incorporate‘tho
clear and present danger” test by requiring that advocacy, to be
illegal, must be done “under circumstances in which tl’wre is
substantial likelihood . . . [that it] will imminently produce l:
Ziolation” of the armed insurrection provisions and (’c) limits th;*
organization” offense to the organizer of an association engaging
in unlawful advocacy, or an “active member” who facilit'lteq‘fu ﬁ
advocacy. For similar Constitutional reasons, C. §1103(:1) \seer;s
to .be designed to assure that attempt, conspiracy, facilitation or
solicitation of the substantive offenses cannot be [;tlxmishecl un]e(s)s
the substantive offense itself was “imminent”. In this res ect~
howeYer, the Brown Commission bill does not go as far asp fh(:
Working Papers (p. 434), which provided that “inchoate” ad-
vocacy should be punishable only if the substantive offense of
prohibited advocacy actually occurred. e

S.1 §2-5B3(b), which covers this point, goes further than the
Brown Commission in that it altogether eliminates as crimes at-
tempt and §olicitation either of armed insurrection or of incit(;m(znt
of a:med .msurrection. On the other hand, S.1 §2-5B3(a)(2)—
the o‘rgamzation” offense—is itself written in terms of organi;ihg
Sr bel.ng' ar: active member of a “conspiracy” (rather than an
'assomatlon , as in the Brown Commission version) which ‘,
in the advocacy of armed insurrection. e

While : issi
ooty b;)th Stliiolgxown Commission and S.1 versions are far
able to S. they, too, i isi :
, , too, in the provisions concerni
preferable ; sions cerning
- f,; :tliia:fons an.d ?nchoate offenses, come dangerously close to the
o l'nonal h_mlts on prohibition of mere advocacy unrelated
minent action and should be restudied.
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Paramilitary Activitics

in our report en the Brown Commission hill, C.

As we stated
* which are not

§1104 was “designed to outlaw private armies.
prohibited under existing law except for the registration require-
ments of 18 U.S.C. §2386. Under §1104, collecting, using or train-
of “weapons for political purposes by or on behalf
persons” would be proscribed. The
ers of 100 or more
ass C felony).*?

ing in the use,
of an association of ten or more
statute distinguishes in sentencing between lead
persons (Class B felony)® and other offenders (Cl

Section 2-9D1 of S.1 has been put under a new section—sub-

chapter D—Fircarms and Explosives. It proseribes comparable
activity but substitutes “intent to influence the conduct of govern-
ment or public affairs in the United States™ for “political purposes.”
The extra penalty for “leadership” is triggered with a group of
50, rather than 100 and there is a complicated system of grading

for aggravated offenses varying from Class A to D felonies.}

S.1400 §1104 imposes a uniform Class D felony penaltyf for
collection, cte., of weapons for an organization “which has as a
purpose the taking over of, the control of, or the assumption of the
functions of, an agency of the United States government or of any

state or local government. by force or threat of force” (rather
than for “political purposes”).

of §.1400 seems the most precise of the three in

The language
d purpose and the Committee recommends

defining the proscribe
it over the Brown Commission version and S.1.

Espionage
The Brown Commission provision on espionage, §1112, was an
effort to codify in simplified form the offenses covered by 18 U.S.C.

° 15 years.

% 7 years.
130 to 6 years.
1t 7 years.
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§§793-798, as well as disclosure of informatien restricted und

the'Atomic Energy Act (42 U.S.C. 2274) and information relati .
to intelligence gathering and communication matters (18 UaSné?g
§§7:98 and 952). The peacetime offense is limited t;> “reve ] ”
f‘mt‘lonal security information to a foreign power or an agent tla l'ngf
with intent that such information be used in a n’mnnéilr e 1;"19‘0
to the safety or interest of the United States.” In time oI;l GJTK‘ wial
offen'se is extended to one who “elicits, collects or‘ rec\c:,dll’ tle‘
p.ubhshes or otherwise communicates national securit 'rf( S: f’l
tion with intent that it be communicated to thc;. cneyml'n”m:;;d'
offense is graded as a Class B felony, except that it is '\)él' 5 N
felony if committed in time of war or if the informaﬁo% 1"125 ]A
concerns certain critical military or defense matters. ey

 The comparable provision of S.1, §2-5B7, substitutes a ir

I.n?nt of “knowledge that the information is to be us-‘dreqmle-
injury of the United States or to the advantage of a foreiC . th?”
for the intent requirement of C. §1112 and extends the g)n"pox“"er
offense tf) gathering and obtaining, as well as “revéalin’ {,(‘1'Ct‘.t1m@
defense information. The information covered is déﬁncil 1111;(:?)?3

1 h o 11 l th 14 [ N b .
n t e BIO\VH COII)II]I S10n l)lll C
y e gl l(llllq NMovIsIonsS are

S.1400 §1191 ex
offense wel§1111;31 e}\:le?lds thle coverage and severity of the espionage
ell beyond the other two hills. The definiti
information is somewh ' efinition of covered
at broader. The culpabili )
offense is sati ) N » culpability clement of the
infornn::oquSﬁCd g)’ proof of either intent that national defense
: e used; or “knowledge that it ;

re'udic . at 1c may b() US(‘d, to th(’
gr Clollec(zjnOf thi1 ijted States. The offense includes obtainine
power butg sluc “1n;f01~111at1011, in peacetime, not only for a forcig;
to a f’ox’eigna Sgwwfh knowledge that it may be communicated
S1400 42400, the. deatl oy oy treatment-—and this, under
mitted durin’g a ea'tll Pelhalty—-is prescribed for offenses com
» a presidentially declared “nation: ‘ ]
gency” as well as in time of v}var, national defense emer-

The mo i
o Bm:fnc%gefullyf d~ehnez‘tted coverage and penalty provisions
ommission bill and S.1 are, in this Committee’s
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rly preferable to the S.1400 provisions.® Even those
able improvement over
d in view

view, clea
bills, however, while they mark a consider
existing law, should, in our view, be carefully re-examine
of the lessons recently learned in the Ellsberg case and the after-
math of Watergate as to the potential for abuse in overly broad

executive branch definitions of “national security juformation” and
related offenses.

Misuse of National Defense and Classified Information

The Brown Commission bill covers in Sections 1113, 1114, and
ntained in

1115, with some modifications, the offenses presently co
18 US.C. §§793(c), (d) and (e} and 798 and 50 US.C. §783(b).
Section 1113 covers the mishandling of national security informa-
tion and imposes & penalty where “reckless disregard of potential
injury to the national security” is present but the intent required
undes e espionage statute is lacking, Section 1114 covers the
misuse of classified intelligence communications information and
is comparable to current law except that the culpability require-
ment 8 “Lnowingly” instead of “knowingly and willfully” and the
grading of the offense is somewhat lower. Section 1115 relates to
the disclosure of general classified information, but only when it
a public servant and when the communication is to an agent
or a representative of a foreign government or @ communist organ-
szation. This is similar to present law except that the Brown Com-
overs former public servants, Faulty classification

is by

mission version ¢
is no defense.
S.1 §2-5B8 recasts all of these provisions into onc scction reé-
quiring for all offenses that the conduct be done “in a manner
harmful to the safety of the United States.” The culpability re-
quirement for the equivalent of C. §1113 is “knowingly” rather
than, as in the Brown Comnission  bill, “veckloss disregard of

—e

s \We note that §9-5B7 of 5.1 in requiring proof of “Lpowledgr that the
information is to be used to the injury of the United States or to the advantage
of a forvign power” ( emphasis supplicd) would impose a very heavy bhurden.
1t would, we think, be better to substitute “intent” for “know ledge.
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poter;;ial injury to the national security.” There is in 8.1, h

al s .1, how
no offense for the communication by public servants of oral
classified information to foreign governments genera!

‘§.1400, §1122 is the same as S.1 §2-5B8(1) e '

::)j tr}r:ang}x;r ha.rmfltl to th(j} safety of the Un<ite)d g’cc:tle);:d;: tlgtleaglloesg
o r:main?;vmgly .r.equlrement. S.1400 §1123 is comparable to
fhe : g provisions of S.1 §2-5B8 except that (a) the culpa-
eredyiie%u;regrzxesn];z (ar;a(;o)mewhat reduced, (b) the violation cI;v

1 §2 a is not limited to public servan |
1() zzs etsl;c:;z 105r a: atild](’e’d ge:neral offense, applicable to anyot:x,e a‘fig
possession o ¢ }:)lr;ss;) . of mf.orfnation relating to the national de-
fenso for “recide y' g}ern.nttmg its loss, destruction, theft, or
communicaton nottm;lu grl.zed persons. More importantly, 5.1400
adds 2 secton ound in S.1 .covering “Disclosing Classified
Commum-cat:ions : sﬂse;tlor} is not limited to public servants or to
communicatior ’;/1 h foreign governments, covers all classified in-

, not only that relating to special intelligence communi-

cations matters, and speci
\ pecifically precludes th
. » 0] e d )
classified information was improperly classified clense that fhe

The treatment of
these matters in S.1 i
e : ‘ . .1 is clearly more careful
and roe wiseli circumseribed and is preferred by this Comrfl'ltltny
ve ' e
B 1; }i,e road ’terms of S.1400. Although the Committ:Z
recognizes the nece?uty. of protecting information truly essentiél
t0 the natic thesefc'uuty, it recommends further review of this entire
A misusear{pre?erable provisions of S.1—in view of the
. of such “national security” isi
e C | . y  provisions agai
mgt ;;y antd I(;gltlmate interest of concerned eitizens 'I%lims(tl e
particularly urges reconsi i : hether
. sideration of ti sti
B, : ' 1e question
de?ensier (.:lzlzsmﬁcatlon should be a defense. ‘/38 favor Whe]ther
, with appropriate safeguards against undue disc very,
overy.
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Chapter 12

FOREIGN RELATIONS, IMMIGRATION AND NATIONALITY

The provisions of this chapter relate to matters of foreign rela-
tions which in many respects go beyond the particular expertise of
this Committee. There are, however, matters of drafting on which

we think some comment appropriate.

§.1400 §1201 and S.1 §2-5C1 are substantially comparable, both
representing modernized versions of 18 U.S.C. §960. Both sections
are designed to prohibit individuals from launching, or engaging
in, attacks against other nations with which the United States is
not at war. Section 1201 changes the same-numbered section of
the Brown Commission bill by using the term “military attack”
instead of “air attack” or “military expedition” and by omitting any
prohibition against providing substantial resources to a “military
expedition”.

The term “military attack” is defined as any “warlike” assault
or invasion. The word «“warlike”, in the view of the Committee, is
too imprecise to define properly the kind of assault which is pro-
hibited. The use of the word “warlike” is merely an extension of
the sume infirmity from which both $.1400 §1201 and S.1 §2-5C1
suffer in defining the protected target nations of military attacks:
the failure to define “war”. 8.1 §2-5C1 states that it is unlawful to
Jaunch an attack “against a nation with which the United States is
ot at ‘war’ " S. 1400 §1201 states that it is illegal to launch an attack
“against a foreign power with which the United States is at peace.”
Is the meaning of “peace” merely the obverse of that of “war”?
Defining “war” for these purposes is very difficult, but, in the
Committee’s view, it is important enough to warrant the attempt.
It can by no means he clear, for instance, whether the United
States is at war with the Cambodian rebels when there is no decla-
ration of war or resolution, in either house of Congress, authorizing
the action and no appropriation for the continuation of bombing.
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S.1 §2-5CL(a)(3) states that a “person” is guilty of an offense
if he knowingly “engages in combat hostile to a nation with which
the United States is not at war within the territory of any foreign
nation.” (emphasis added) The language goes far beyond 8.1400
§1201 and C. §1202. S.1 §2-5C1 purports to subject to criminal
treatment a person who might decide to go abroad to engage in a
cause in which he believes. As the Working Papers point out
(Vol. 1, pp. 486-87), the individual’s right to go abroad, a tradi-
tional tenet of the United States foreign policy, “should be main-
tained as a basic foreign policy question™

The outlawing of conduct hostile to a friendly nation within
the territory of any foreign nation would prohibit the formation of
forces on foreign soil, such as the Abraham Lincoln Brigade in the
Spanish Civil War, and would abrogate the right to go abroad to
participate in a war as did, for instance, the many Americans who
volunteered as ambulance corpsmen serving British and Canadian
forces during the First World War.

The use of the word “person” in S.1 §2.5C1, when combined
with the prohibition against conduct “within the territory of any
foreign nations”, would seem also to import that a non-American
national could be convicted under this section for acts performed
in a foreign country. The Committee assumes that the use of the
word “person” represents inadvertence in drafting rather than an

atterrixp.t‘to subject any individual of whatever nationality to the
prohibitions of this section. '

.

Even if the word “national” is substituted for the word “person”
ho.wc?ver, the Committee believes that it is questionable to us(’*
cr.zmmal sanctions to regulate conduct which takes place abroad
without threatening to disrupt United States foreign policy, and
which may not be criminal in the nation where corimitted. ’

o The Committee thus recommends that a person ve guilty of
e offense only, as in §1202 of the Brown Commission bill,

34




7728

“if, within the United States, he agrees with another to engage
in conduct hostile to a friendly nation within the territory of

any foreign nation . . .7

S.1400 §1202 adopts the two most important subsections of
§1202 of the Brown Commission bill and adopts this Committee’s
recommendation that the conspiracy be substantially cffected
within the United States. This section, designed to replace 18
US.C. §956 (Conspiracy to Injure Property of Foreign Govern-
ment), adds specific coverage of murder of foreign officials. This
addition seems desirable in view of the increasing resort to violence

directed towards embassy officials throughout the world.

S.1 §2-5C2, which restates §1203 of the Brown Commission
bill and S.1400, prohibits the recruiting for enlistment in foreign
armed forces but deletes the requirement that this recruitment or
enlistment be “within the United States.” This deletion presents
the same anomaly as that in S.1 §2-5C1 because a “person” need
not be an American national and the statute would prohibit all
enlistment and all recruitment in any country for whatever purpose.
The Committee strongly recommends that the phrase “within the
United States” be included in this provision.

The detailing of the affrmative defense, $.1400 §1203(b), is
surplusage to this section, and it is the Committee’s view that, as
suggested at the Comment to §1203 of the Brown Commission
bill, these matters be dealt with in Title 22 of the United States

Code. (Report, pp. 46-47)

S.1400 §1211 and S.1 §2-5C3 are designed to limit felony treat-
ment of violations of certain statutes and regulations governing
international transactions to demonstrably serious situations. Both
sections require that a person act with specific intent to conceal a
matter from a government agency or with knowledge that his

conduct will obstruct the administration of a statute or government

function.
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The Comment to this section in the Brown Commission bill

and the related portions of the Worki
orking Papers tak i
that these statutes essentially deal with the: ’ ° the view

Of i
; - .” g gOOdS, ser lceS,

and that, contrary to the policy of the proposed Code they

“indiscriminatel i i
r y provide serious felony penalti ir
any violation, including the most triv}i’alI.z’ tos for virtually

In order to prevent examples of the kind cited by the draftsn

(a ten-?rear prison term for failure by an exporter to "1 U;\(;n
(%uarantmed nation to make appropriate presentation of an “c;ri i 1.’:
license with the required notations thereon “in ink”), S.1400 %lllz’all

would limit felony treatment iolati
to violations of the li
where the act is committed, ° listed statutes

«

. . with intent to conceal a t i
: ransaction from a govern
S;g:tn%)f aut}llorlzed to administer the statute or withgknowlgl;:é
is unlawful conduct substantially obstructs, Impairs or

perverts the administration
function.” of the statute or any government

Penalties would be limited t
th ; . .
in both sections. o those provided for Class D felonies

o t\}il‘."hlle the int.ent of the draftsmen to limit felony treatment only
o edrrll)ost Iser;ous violations of the many regulatory provisions
red by the listed statutes is laud ‘
s audable, and one with whicl
agree, it is unclear to us wheth ’ or sianed b
] er the new section is desi
preempt the penalty provision i o
s of the existing statut,
supplement them. The existi ol e e
! . xisting statutes are pro 1 i
their present titles, with thei o e e et
, with their penalt isions bei
- nalty provisions bein tuced
misdemeanors or to re @ is it made
gulatory offenses. Yet nowl is i
o ul . owhere is it made
. l:inv:sheﬂ;le.rhthe provisions of the proposed code impose limits
e Wi\:h Olct may be imposed under the provisions of other
ut a much clearer statement of the precise changes
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which are intended to be effected in the statutes listed in S.1400
§1211 and S.1 §2-5C3, it is virtually impossible to evaluate the
impact of the section.

S.1 §2-5C4, which corresponds to S.1400 §1204, supplements
the other neutrality provisions by making it a felony to violate
a restrictive order on departures of vessels where the order is
designed to restrict the delivery of the vessels or of goods to a
foreign nation engaged in armed hostilities. Under S.1 §2-5C4, a
person is guilty of a Class D felony “if he knowingly causes or
aids the departure from the United States of a wvessel or vehicle
the departure of which is in fact prohibited” by a restrictive order.
This is objectionable, in the first place, because it would make a
person guilty of the felony even if he did not know, and had no
reason to know, that the departure was prohibited. Moreover,
the inclusion of the words “or aids” is, in the view of the Com-
mittee, a ‘mistaken over-extension of the criminal sanction. It
might cover, for instance, a dock worker who frees from a cleat a
line of an illegally departing ship or an air traffic controller who
clears an illegally departing plane for takeoff despite the fact that
neither the dock worker nor the air traffic controller is aware that
he is aiding a criminal act. The requirement that the conduct be
performed “knowingly” means only that the actor “be aware of
the quality of his conduct” and of “attendant circumstances.”
(§1-2A1(1)(3)).

The Committee recommends that a clause similar to S.1 §2-5C3
(a) and S.1400 §1204(a) (requiring a specific intent to conceal
and/or knowledge that one’s conduct substantially obstructs a
governmental function) also be included in this section.

S.1400 §1204, although it omits the “or aids” language of S.1
§2-5C4, seems to the Committee undesirable in view of its exces-
sive complexity. The Committee finds the phrase “during a war
in which the United States is a neutral nation” cspecially trouble-
some because both the terms “war” and “neutral” are undefined

and are extremely clusive of definition. S.1 §2-5C4 limits the
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A

scepe of its violation to statutes, regulations and orders, and it is
therefore more amenable to firm and equitable enforcement.

51400 §1205 (“Disclosing a Foreign Diplomatic Code or
Correspondence”) attempts to subject to criminal penalty conduct
which jeopardizes confidential communications between foreign
governments and their representatives in the United States. The
sectiqn specifically prohibits the knowing communication of

£

‘... (1) a diplomatic code of a foreign government, or any
matter prepared in such a code; or ’

“(2) any matter intercepted while in the process of transmis-
sion between a foreign government and its diplomatic mission

in th.e United States to which he obtained access as a federal
public servant.”

The Committee notes that the section nowhere specifies the pro-
hibited recipients of the communication of a diplomatic code
It should be noted that S.1400 §521(a) (1) would provide a defense‘
to a person who communicated any of these matters pursuant to
his duty as a public servant or at the direction of a public servant.

5.1 §2-5C5 is a combination of sections 1122 and 1206 of the
Brown Commission bill dealing with the failure of foreign agents

to register with the government. This subi 5
. ject matter is red
by $.1400 §§1127 and 1128, Is coverec

Although the offense retains Class C felony treatment, the
upper-range imprisonment for a “dangerous special offender”, or
recidivist, could make applicable a prison term as long as 10
years, which represents a continuation of the penalty pro:n‘ded in
18 U.S.C. §951 rather than the shorter penalty for violation of an
almost identical section in 22 U.S.C, §611 et seq. The Committee
believes that, as expressed in the Working Papers, the penalty
should be more in the range of the penalty provided for in the
current 22 U.S.C. §611 et seq. This could be accomplished with
Tespect to 8.1 §2-5C5 by making the offense a Class D felony which
if accompanied by the aggravating or recidivist circumstance;
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specified in §1-4B2, could result in the maximum penalty of six
years,

5.1400 §§1221 through 1226 and S.1 §§2-5D1 through 2-5D3
deal with immigration, naturalization and passports. As in the case
of the provisions relating to foreign relations, these sections do
not represent a fundamental substantive departure in policy. The
principal changes are in the area of grading of offenses, transfer-
ring to other titles lesser offenses which are regarded as regulatory,
and eliminating as duplicative existing offenses which are covered
elsewhere in the general sections governing such things as bribery

and forgery.

In general, the Committee approves the effort in S.1400 to dis-
tinguish between less serious offenses, which are treated as Class A
misdemeanors, and those more serious, which are treated as Class
Tt feloniess Thus, for example, S.1400 §1221 (Unlawful Entry Into
the United States) combines the offense now defined in 8 U.S.C.
§1325 (unlawful entry) and 8 U.S.C. §1326 (reentry after depor-
tation). Grading, however, is changed so that felony treatment
applies only if entry is accomplished by the use of false documents
or if reentry occurs after previous arrest and deportation for con-
viction of a felony involving moral turpitude. All other offenses
are given Class B misdemeanor treatment on the theory that, when

combined with available administrative remedies such as deporta--

tion, any stronger criminal sanction would be inappropriate. This
result seems sound. The present penalty of a maximum of two
years’ imprisonment for any reentry after deportation seems exces-
sive and unnecessary in view of the fact that sentences are almost
invariably suspended and the violator again deported.

The Committee is of the opinion that the punishment provided
for in S.1 §§2-5D1 through 2-5D3 is unnecessarily harsh and bur-
densome even where the minimum penalty might be imposed. In
S.1 §2-5D1(d)(2) the penalty for using forged reentry documents
could be as much as ten years in prison. In light of the prevailing
administrative practice of deportation in such situations, the ten-
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year penalty seems excessive, S.1 §2-5D1(d)(2) does provide
however, that the person using a forged reentry document musé
know it to be forged or counterfeit or the property of another per-
son in order to be subject to felony treatment. This requirement
of knowledge is omitted from S.1400 §1221(c)(1)(a) and should
be inserted. :

5.1400 §1222 and S.1 §2-5G1(a)( 1) cover crimes presently made
felonies under 8 U.S.C. §1234(1), but distinguish between or-
dinary offenses, which are treated in S.1 as Class D felonies and in
S.1400 as Class B misdemeanors, and those where aliens are smuge-
gled into the country for commercial purposes or where the ir§~
migrant intends (with the knowledge of the smuggler) to commit
a felony in the United States. These more serious crimes are treated
as Class E felonies in S.1400 and as Class C felonies in S.1.

The offense of hindering the discovery of an illegal entrant into
the United States is covered by S.1400 §§1223 and S.1 2-5D“’ The
offense requires that the person act with the specific int;nt to
hinder, delay, or prevent the discovery or apprehensiOn. of an alie
who is in the United States in violation of law. Section 122.‘;( 1) (al)1
?f the Brown Commission bill had stated that the person was guilty
if he harbored or concealed the alien; the revised bill pl‘(;Vid?S
that the person may be guilty if he “aids, shelters employs, o
conceals” the alien. The inclusion of persons empIO}:ing theJa’h'er
Tepresents a major extension of the coverage of the section ang
the Committee belieyes the expansion to be unwise and unr;eces
sary.. Even though the section requires that a violator act w'tl;
specific intent mentioned above, the section might easily ‘be usled

for warrantless pr i
prosecution of . ors st
aliens. employers who Imowmgly employ

: 'SI;h'ekCommittee therefore recommends that the word “employs”
w((e)rdrtc enlanc’i, t.hat ?1arbors” be replaced in the text, or, if the
employs™ is ultimately retained, that language comparable

to the fo]lowing proviso in .
the Working P;
be placed in the statute itself: ; 'lpers (at Vol. 1, p. 514)

40




7734

“Effect of Mere Employment. Nothing in this section shall
be construed so that, by itself, employment of the alien by
the actor, including the usual and normal practices incident

to employment, constitutes a violation of this section.”

The inclusion in S.1 §2-5D2 of the word “aids” is also an ex-
pansion of the coverage which the Committee deems unwarranted.
A person who, although acting with intent to delay the discovery
of the illegal alien, merely gives directions or performs some minor
service for the alien would, under this section, be subject to a
term of six years’ imprisonment.

5.1400 §1223(a)(4) and 8.1 §2-5D2(a) (3) both make it a crime
for anyone to conceal, alter, mutilate, or destroy any document
or record regardless of its admissibility in evidence. This provision
broadens tremendously the responsibility of citizens to preserve
and make available to law enforcement officials evidence of crime.
Such a provision, in our view, raises a serious question of policy
as to the breadth of the obligation which the criminal law should
place on individuals to preserve and make available informaticn,

(Cf. Report, p. 50)

S.1400 §§1224 and 1225 substantially duplicate S.1 §2-5D3. Al-
though the Committee approves the sentencing provisions of 5.1400
§§1224 and 19225 and believes they should be included in S.1
§2-5D3, the Committee believes that the latter section is a more
succinct and a better restatement of present law.

Chapter 13
OBSTRUCTION OF GOVERNMENT FUNCTIONS

5.1400 adds a provision for obstructing a government function
by fraud, Section 1301, which is not found in the other bills, and

we see no objection to this provision.
The original Committee Print (Nov. 10, 1972) of the bill which
became S.1 added an affirmative defense to the crime of hindering
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law enforcement. It made it a defense if the party charged was
the parent, spouse or child of the defendant. This affirmative
defense has been deleted in both 8.1 (Section 2-6B3) and S.1400
(Section 1311). We believe that there should be such an affirma-
tive defense.

- The bail jumping provisions of both S.1 and §.1400 basically
adopt‘the approach we suggested originally of making the penalty
for bail jumping the same as that which could be imposed for
the underlying offense (Report, p. 51).

Both §.1400, in Section 1315, and S.1, in Section 2-6B6, expand
the crime of introducing contraband into a correctional institution
to include “any object”. (S.1 is slightly more limited since the
term “any object” is limited to those proscribed by statute, rule,
regulation or order; S.1400 would apply to an object introduced
“surreptitiously” even if it were not proscribed by statute, rule,
regulation or order.) The Brown Commission bill would limit the
contraband to any item useful for escape. While it may be argued
that there should be some statutory prohibition which would
preclude a prisoner from being furnished with correspondence
or other information which would enable him to direct others
in the conduct of some illegal enterprise, it does seem that these
statutes are too broad since they make it a felony to introduce
any proscribed article into a prison. Thus, the proposed statute
could make criminal the introduction of food by members of an
inmate’s family or love letters from a wife or girl friend. We
believe that these adt:tional provisions of S.1 and S.1400 should
not be adopted unless they are carefully limited.

§.1400 splits obstruction of justice into three sections — (1)
witness bribery, Section 1321; (2) corrupting a witness or in-
formant, Section 1322; (3) tampering with a witness, Section 1323.
A.ll. of these are contained in a single obstruction of justice pro-
vision in S.1, Section 2-6Cl. Similarly S.1400 splits into two
sections (Sections 1332 and 1333) the provisions found in Section
2-6C2 of S.1 relating to impeding justice. While the purpose of
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S.1400 is apparently to differentiate these crimes for sentencing
purposes, it does not appear to us that these crimes aré substantially
different and, therefore, a single sentencing provision within which
the judge will have substantial discretion would seem adequate.
For this reason we prefer the approach found in S.1.

8.1 (§2-6C1) provides a broad catch-all provision for anyone
who endeavors in any manner to obstruct or impede the due
administration of justice. This was suggested by this Committee
originally (Report, p. 50) and we approve such a section.

S.1400 adds a provision (Section 1324) not found in either
of the other bills making it a crime to retaliate against a witness
or informant, which seems to be desirable.

Section 1326 of S.1400 limits the prohibition of communication
with a juror to a communication made with an intent to improperly
influence the juror’s official actions. We believe that jury tamper-
ing should be so limited.

A major difference between S.1 and S.1400 has to do with the
issue of materiality in the false statement provision—Section 2-6D2
(a)(1) of S.1 and Section 1343(a)(1)(A) of S.1400. S.1400
requires that the false statements be material, whereas S.1 does
not, In this regard S.1400 is more like the original Brown Com-
mission bill (§1352(2)(a)), and it is our opinion that there should
be a materiality provision in the false statement statute.®

S.1400 omits the provision penalizing the unauthorized dis-
closure by a public official of information disclosed to the govern-
ment in confidence. Such a provision is found in Section 2-6F1 of
S.1 and Section 1371 of the Brown Commission bill. We believe

there should not be such a provision.
S.1 has a provision (Section 2-6F2) not found in either of the
other two bills which prohibits a person from privately addressing

@ All three bills make false swearing an offense, irrespective of materiality,
where the statement is made under outh or affirmation in an official proceeding.
(G. §1352(1); S.1 §2-61D2(a)(1); S.1400 §1342.)
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a public servant without disclosing the fact that he has been
retained “for compensation or not” to do so. We believe that this
provision is too broad and, therefore, recommend that it not be
adopted.

Chapter 14

OFFENSES INVOLVING INTERNAL REVENUE AND CUSTOMS

All three bills proscribe two types of federal tax crimes—“Tax
Evasion” and “Disregard of Tax Obligation.” Additionally, how-
ever, §.1400 adds a misdemeanor crime (§1402(a)(6)) for falsely
claiming a personal exemption in an income tax return—a reason-
able congressional reaction to an obvious problem. All the bills
seek to embrace within their reach commonly encountered methods
of tax exasion, (e.g., filing a false return; concealing assets; failing
to pay over withheld taxes; destruction of property under govern-
mental control; and failure to file a return), and S.1 and S.1400

prohibit evading taxes in “any other manner”. (S. 1 2-6G1(a)(vi);
S.1400 §1401(a)(6)). ( : (20D;

The bills employ a verbal formulation for the element of mental
culpability (“with intent to evade”) which may significantly lessen
Fhe standard of culpability as it is defined b); present law. That
Is to say, present law (LR.C., §7201) requires that criminal evasion
be ‘done “willfully”. We believe that the word “willfully” should
be incorporated into the Brown Commission bill and in S.1 because
o.f a danger that the definition in §2-6G1(c)(1) of S.1 (“a cons-
cious ijgctive to engage in such conduct and to cause the result
with knowledge that the attendant circumstances exist”) would’
not carry over all the connotations which the courts have found in
the word “willfully”, That comment is even more applicable with
iespecF to S8.1400, which bill defines “intentionally” in terms of a
consmou’s’ objective or desire tp engage in the conduct or cause
the result (§302(a)) and has no specific definitional provisions for
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tax crimes [see, The Proposed Federal Criminal Code; Its Effect
on Tax Offenses, 26 Tax Lawyer, No. 8, pp. 485 et seq.]. Since
there apparently exists no reason for reducing the standard of
culpability for tax crimes, this issue should be re-examined and,
in any event, the S.1 definition is to be preferred over the approach

used in S.1400,

The three bills also warrant study concerning their treatment
of the present requirement that there can be no tax crime convic-
tion without a showing of “a substantial tax deficiency.” That re-
quirement is codified only in S.1 (§2-6G1(a)(2)). S.1 also—con-
sistently with the suggestion in our initial report (p. 55)—elim-
inates the provision of the Brown Commission bill which would
create a misdemeanor where the evasion involves less than $500.
In contrast, S.1400 proscribes and makes a felony the criminal
filing of a' tax return “which understates the tax.” $.1400 is seri-
ously at odds in this respect with the views of this Committee. We
believe that the requirement of a substantial tax liability should
be preserved, Also for the reasons expressed in our initial report,
this Committee’s view is that S.1400’s treatment of all tax evasions
as a Class D felony is preferable to the grading approach embodied

in the other bills.

Except for the provisions of S.1400 already noted, the three
bills proscribe the same forms of “knowing” disregard of tax obliga-
tion. Here, again, the Tax Lawyer comment previously mentioned
raises a question whether the “knowingly” standard establishes a
norm less than that now required for misdemeanor convictions,
That concern is obviously more disturbing vis a vis S.1, which
treats both tax crimes as felonies. In this Committee’s opinion,
the offenses in question should be treated as misdemeanors—the

approach adopted by §:1400.

Finally, we approve of the provision in §1403(c) of S.1400
excluding from the purview of tax crimes interim reports, informa-
tion retwrns and returns of estimated tax.
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Unlawful Trafficking in Taxable Objects

Like the Brown Commission bill, 8.1 combines in a singl
\fision (§2-6G3) all trafficking in taxable objects in viohtiong ef pg
tederal statute or regulation. $.1400, on the other hax;d i cormn,
rates by reference the criminal prohibitions in the >Interml, il’\zcorpo-
Code dealing with such items as alcohol and cigarette; ( \l\:lelnlue
Both the Brown Commission bill and 8.1 treat violations : )
volving distilled spirits as misdemeanors; S.1400 tr;ats tant 2
felonies. Violations involving distilled Spirits consistentllem 'is
present law, are classed as felonies in both S.l’ and § 1400y v;”lt]
the Brown Commission bill which would punish the. cas , lunl :
sum'er of distilled liquors as a misdemeanant (§1404) ‘sz)a cl(zn-
subject, this Committee supports the notion that such ‘ l; .
su.tnzers stl'llclmld bz treated more leniently. Additionally C?Iiia C(;(l);:-
mit ?e Stull considers valid its comments in its initial ; 'd~ -
tc:;}::;r;su?z ncirjatlog .of presumptions for the trafﬁckin;pcorlii]g?na
nmique 1408 ol};e in all th{'ee bills either expressly or, in the

- S, > DY Incorporation of statutory presumptions now

present in the Internal Reve
5. 1400 §1411(b)). V"%(b%(c-ﬂm&81§zamm%

Smuggling

CustTo}I::s t:irf:s] S]Z;HS;I.eaCE of \Yhich seeks to simplify definitions of
Comne e its,i;ﬁ, 1’1 subject to the criticisms leveled by thig
vorsion o thel ia ;eport (Report, p. 58). For example, each
svggling oot oc\;er:] Ifult)tr;;i, elt]nd supe‘{ﬁuou‘s statement that the
g - en one “knowingly evades exam-
oo ébt); tt@l;i gz;t(a}ve;z;;leln/t of an object being introduced into the
(@3, cn.t.mi \i)(ef); S.1 §2-6G4(a)(1); S.1400 §1421
employed ti]e e ‘:Imscby th‘lS .C'ommittee of the grading system
fhe. sabstantion " n ommls?‘u.)n bill apply with equal force to
extont oo o Coﬁ; i entu.:al p)‘OV}Slons of 81 and almost to that
v e esponc‘hngt provisions of $.1400. $.1400 does, how-

, nate an objectionable upgrading provision (e, the
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object was brought in for use in a business) and improves slightly
upon another provision (i.e., by providing for misdemeanors where
the duty which would have been due is less than $500).

Chapter 15

CIVIL RIGHTS AND ELECTIONS

S.1400 and the Brown Commission bill both place offenses
dealing with civil rights and elections in Chapter 15, whereas S.1
distributes them among two chapters and four subchapters. In
addition, S.1400 has the same numbering system as the Brown
Commission bill.

Protection of Federal Rights Generally

C. §1501, drawing on the post-Civil War statutes, would
punish as a Class A misdemeanor only a conspiracy to injure any
citizen in the free exercise of his federal constitutional rights.
S.1 §2-7F1(a)(l) improves over §1501 by following our Com-
1aittee’s suggestion (Report, p. 61), that it not be limited to citizens,
ana by following our Committee’s further suggestion (Report, pp.
60-1), that it make injuring a person in the free exercise of a
federally-secured right a crime, rather than making a conspiracy

to do so a crime.

§.1400 §1501 also deletes the conspiracy provision and makes
it a Class A misdemeanor for anyone knowingly to deprive a
person of his civil rights. 5.1400 §1501 also accepts our criticism

of C. §1501 and extends the protection of the law to aliens as well
as citizens. In these respects, there is little to choose between S1
and S.1400.

$.1400 §1501, unlike the corresponding provision in S.1, §2-7F1
(a)(2), drops the provision of C. §1501(b), drawn from the post-
Civil War statutes, regarding going about on the highways in
disguise.
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The Committee also notes that both S.1 §2-7F1(a)(1l) and
$.1400 §1500 make the maximum jail penalty one year. Present 18
U.S.C. §241, from which the sections under discussion are drawn
makes the maximum 10 years imprisonment. ’

5.1 §2-7TF1(a)(3) is substantially the same as C. §1502, on
which we commented in our earlier report. (pp. 61-62)

8.1400, in its Section 1502, substitutes for the broad provision
of C. §1502 a provision which would make it an offense, while
acting under color of law, knowingly to engage in conduct which
constitutes a violation of the rights of person and property, as de-
fined in chapters 16 and 17, thereby depriving another of federal
rights. The question whether the right involved is a federal one
is made a question of law. S$.1400 §1502(b). This section would
appear to narrow significantly the sweep of C. §1502 and S.1
§2-7F1(a)(3) in that it would punish a deprivation of federally
secured rights only when the elements of some other offense are
present. Thus, if the deprivation were effected without any offense
to person or property of the kind defined in chapters 16 and 17
of §.1400, there would be no crime. We think this an undesirable
limitation.

Interference with Participation in Specified Activities

Present 18 U.S.C. §245(Db), derived from the Civil Rights Act
of 1968, is confusingly worded. The confusion was not appreciably
clarified in C. §1511-1515, nor has it been clarified in S.1 §2-7F2
through §2-7F4 and S.1400 §1511-1513. The problem of unwilling-
ness to undertake extensive revision, which our Committee not(:d
in Reporﬁ, p. 60, is still with us, and most criticisms of these
sections of S.1 and S.1400 turn out to be criticisms of present 18
US.C. §245(b). S.1 and S.1400 adopt our suggestion, Report
p. 63, that C. §1516 be deleted. This section required certiﬁcatim;
by the Attorney General before the offenses condemned in C.

§§1511-1515, S.1 §§2-7F1 through 2-7F4, 5.1400 §§1511-1513, could
be prosecuted. . ‘ ’
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The Brown Commission was divided over the question whether
economic coercion should constitute a means of violating a person’s
civil rights, see Comment to C. §1511, and its draft included the
words “[or by economi¢ coercion]” in C. §§1511-1515 in brackets,

Both S.1 and S.1400 delete references to economic coercion. For
the reasons stated in our original report (Report, p. 62), we agree

with the deletion.

8.1400 §§1511 and 1512 are sufficiently comparable to the same-
numbered sections of the Brown Commission bill not to require

comment.

Our Report, pp. 62-3, found C. §1515 unsatisfactory because it
did not provide for general protection of freedom of speech and
freedom of assembly and because it makes the lawful conduct of
the person being protected an elenment of the offense. S.1 §2-7F4
(a)(3) also makes lawful and peaceful conduct on the part of the
person interfered with an element of the offense. S.1400 §1513
does not include this requirement and we prefer it in that aspect.
Since both S.1 §2-7F4(a)(3) and S.1400 §1513 are limited to
protecting speech and assembly opposing denial of federal rights
and benefits for such reasons as race and religion, neither bill
deals with the problem of protecting free speech and assembly in

general,

The provisions of C. §1513 (Interference With Persons Afford-
ing Civil Rights to Others) and C. §1514 (Interference With
Persons Aiding Others to Avail Themselves of Civil Rights) are
carried forward in both S.1 (§2-7F4(a)(1) and (2)) and S.1400
(§1511(a)(5) and (6)).

Abuse of Federal Official Authority

Our Committee believed that C. §1521(b) should be deleted as
too broad (Report, p. 63), That section made it a Class A mis-
demeanor for a federal public servant to exceed his authority in
making an arrest or a search and seizure. S.1 §2-7F5 is even
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-

broader than C. {1521, and we therefore oppose it for the reasons
stated in our original report.

5.1400 has no provision comparable to C. §1521, except insofar
as the conduct proscribed in C. §1521 is embraced by the general
language of 5.1400 §§1501 and 1509,

Protection of Political Processes

S.1 §2-6H1, “Election Fraud”, is related to C. §1531, “Safe-
guarding Elections”, and poses no particular problems.

S.1400 §§1521 and 1522 break C, §1531 into two parts. S.1400
§1521 is entitled “Obstructing an Election”, and S.1400 §1522 is
entitled “Obstructing Registration”, The reason for the distinction
is that obstructing an election is made a Class E felony, $.1400
§1521(b), for which the maximum term of imprisonment' ,is .three
years, S5.1400 §2301(b)(5), whereas obstructing registration is
made a Class A misdemeanor, S.1400 §1522(b), for which the
maximum term of imprisonment is one year. S.1400 §2301(b)(6)
Obviously a person who is prevented from registering cannot vote.
and there is no reason for penalizing one type of o'bstruction lessj
than the other. ‘

C’.’ §1532, “Deprivation of Federal Benefits for Political Pur-
poses”, has a counterpart in S.1 §2-7F2(a) (1), and in S.1400
§1523. C. §1533 has a counterpart in S.1' §2-6E5 and in S.1400
§1524. C. §1534 hds a counterpart i S.1 §2-6H2 and in §.1400
§1524. No comment on these sections is required. |

‘ 4C. §1535, “Troops at Polls”, has not been carried into S.1 and
.1400. Its substance is probably covered by §.1 §2-6H2(a) (4)

and $.1400 §1521(a) (1), which penalize in o
tion of sl @) penalize in general terms obstrue-

Foreign Political Contributions

. C §154.11,. dealing with political contributions by agents of
oreign - principals, has a counterpart in $.1 §2-6H3 and S.1400
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§1526. Our Report, pp. 59-60, questioned the value of C. §1541
and recommended at least the reduction of the offense to a Class
A misdemeanor. We repeat the recommendation.

Protection of Legitimate Labor Activities

S.1 §2-7F6 is derived from C. §1551 but has been broadened
to protect activities of employers as well as employees. It makes
criminal the intentional interference by force or threat of force
with “an employer engaged in maintaining open access to a plant
or other business establishment.” C. §1551 has no counterpart

in $.1400. -

Interception of Private Communications

C. §1561 makes it an offense intentionally to intercept “any
wire or oral communication by use of any electronic, mechanical,
or other device”, and to disclose the contents of what was inter-
cepted, in the absence of certain defenses. S.1 §2-7G1(a)(1) makes
it an offense to intercept “any private communication by use of an
evesdropping device”, a “private communication” being defined
as “an’ oral communication” meeting certain requirements, S.1
§2-7G1(e)(5).

Tt is undoubtedly possible to intercept a telegraph message as
it goes over the wires, but that is not an oral communication. It
is also possible to intercept a picture copy of a writing being sent
by means of a telecopier; this, too, would not be an oral com-
munication. Thus the coverage of S.1 is more narrow than that
of the Brown Commission’s bill, which applies both to oral and

wire communications.

S.1400 §1532 applies to both wire and oral communications,
and is preferabie to S.1 §2-7G1.

C. §1562, “Traffic in Intercepting Devices”, has a counterpart
in 8.1 §2-7G2 which, however, is limited to devices for intercepting
“private communications”, as defined above. S.1400 §1533, like C.
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§1562, applies to devices for intercepting both oral and wire com-
munications and we prefer it for the reasons stated above,

C. §1563, the definitions section for the provisions on inter-
ception of private communications, has a counterpart in the
definitions subsections of S.1 §§2-7G1 and 2-7G2, and in S.1400
§1534,

C. §1564 deals with the interception of correspondence, either
by damaging or destroying it to prevent delivery, or by opening
or reading sealed correspondence, or by divulging the contents
of sealed correspondence wrongfully opened. The counterparts
are S.1 §2-7G3 and S5.1400 §1531, except that S.1400 §1531 excltlde;‘
the damaging or destroying of correspondence. That particular
offense is, however, covered in S.1400 §1703(a).

Chapter 16

OFFENSES AGAINST THE PERSON

Murder (Homicide) and Included Offenses
(C. §1601-1603, S.1 §2-7B1-7B4, S. 1400 §1601-1603)

The Brown Commission bill provides that murder culpability is
estiblishe‘d by proof that the act was committed “intentionally”
or “knowingly”. S.1 only provides for “intentionally”, while $.1400
only provides for “knowingly”. Since S.1400 §302('f) provides that
whe‘:‘r.e the culpability requirement is “knowingly” it is also satisfied
b}f .mtentionally”, S.1400 has the same effect as the Brown éom-
mission bill. While under S.1 a “knowing” homicide would pre-
sumably fall under either §2-7B2 (Reck]e;s Homicide) or §°-17B3
(Manslaughter) (inasmuch as §1-2A1(d) defines “reck]essl:l”.to

include “ ingly”), i
; v c.le kno“ilr.)gly ), it seems clearly more appropriate to include
nowing homicide under Murder.

fel0113]oth the Brown Commission bill and $.1400 include a modified
=0 y murder provision and the reckless causing of death under
umstances  manifesting extreme indifference to human life
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(“reckless indifference”) as part of the murder section, while S.1
places these two provisions in a separate reckless homicide section.
Under either organization, all are classified as Class A felonies.
The organization takes on importance ir view of the death penalty
which is applicable to the “murder” secticn of each of the three
drafts. By separating the reckless indifference and felony murder
provisions, S.1 excludes the death sentence from these offenses.
As noted in our original report, 8 majority of the Committee favors
abolition of the death penalty. However, if a death penalty is to
be adopted, it is more properly applied to intentional or knowing
murder than to a homicide resulting from reckless indifference.

As stated in our prior Report (p. 64) there is great difficulty in
creating a practical and understandable distinction between a reck-
less killing showing an indifference to human life and a simply reck-
less killing. We still believe that the difference between these two is
difficult for lawyers to verbalize and will be impossible for laymen
jurors to comprehend. Therefore, we repeat our recommendation
that these.two purportedly different offenses would best be treated
as a single offense of manslaughter, requiring the proof of reckless-
ness. In the alternative. a separate section should be created, lim-
ited only to the reckless indifference offense, We further recom-
mend that the crime of felony murder be included in the murder

section.
The felony murder provisions in all three bills are similar
except in two respects:

a) S.1 (§2-7B2) contains no provision for an affirmative defense,
as specified in the other two bills, of non-involvement in a
killing which was not reasonably foreseeable to the defendant.

The Committee believes that the affimative defense approach
is the best method of dealing with this problem. We favor
the phraseology in $.1400, which is simpler than that contained
in the Commission bill.

b) S.1400 includes the aircraft hijacking felony as an included
offense, while the other two bills do not. We believe this
serious offense should be included.
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With regard to jurisdiction, we concur with the inclusion i
8.1400 of jurisdiction for the offense of murder b 1n§iu510n o
trar}smittal of the killing device through the mails, a jor d'on' -
T)as.ls .overlooked in the other two drafts; and t},le ])ers' %thna]
jurisdiction where the offense occurs during the comr;i:s‘i]:)sxiozf fzz

1rr‘1med1a.te flight from the commission of, certain specified offe
over which there is federal jurisdiction. e

Threatening the President

(C. §1615, S.1 §2-7C5, $.1400 §1618)

;‘he th'ree proposed sections are substantially similar. The
fac require proof that the threat was “likely” .(C and S.1 g
reasonably” (C.) to be taken seriously. ' o

As di

strm’c's 1dlscus.sed at pages 66 and 67 of our original report, a sub-
‘v‘l,'la portion of the Committee believes that the elem’ents‘ in

o'vm:: proof of communication to the official and the Dl‘Ob“tb]-
:irrl:uSness of the threat should hoth be deleted, thus deﬁlninﬁ( thz
PrESied :nst az;r tlhr;:"g to commit any crime of vinlence a.""u'mz the

, et al. This would not alter the eff ecisi

" e effect of the decision
tU eS I{';:)léec(llg:;t;fq Supreme Court in Watts v, United States 390:

S. which prohibits an i :
oo 10 (0 ' any prosecution unless a “real”
fhrent P?:;;l;e;bcied‘band ngt just political hyperbole. That holding

y be read into this statut
prould presumy atute to define what is in
et 2 slhulteatl. Th.es.e members of the Committee also question
o o hfah)ar agams.t the prosecution of allezedly non-serious
cretior, w ;; :Jhey believe should be left to the prosceutor’s dis
1 on the basis of the facts involved i | ,
o on fhe b ots olved. While S.1 attempts to
thr(mtywa];sf Il)r-.lncxple by providing that it is no defense that the
o “]‘Oi;e;' alsely made or was made as a joke, it does not prevent
argument from defeatin ’ )
] ating the prosecutor’s

showing that the threat would be taken seriously urden of

A majori i
pmtecti;o;l;y olft.the Committee, however, feels strongly that the
oteetion s I1;0 i 1ca‘1 z}dvocacy should be expressly provided for in
- Recognizing the difficulties of proof in placing the
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burden on the prosecutor to establish that the threatening words
were uttered under circumstances in which the threat is likely to
be taken seriously, this part of the Committee would propose that
the section instead provide for an affirmative defense that the
threat was not an expression of settled purpose and, under the
circumstances, was not likely to be taken seriously.

Kidnapping _
(C. §1631, 8.1 §2-7D1, S.1400 §1621)

While all three bills are similar, we believe that $.1400, with
certain revisions, is superior.

Both S.1400 and S.1 contain three grades of the crime while
the Commission bill contained only two. Unlike the Commission
bill, S.1400 and S.1 distinguish between a kidnapping where the
victim is released alive but with serious injury from a kidnapping
where the victim is released unharmed. Such a distinction can pro-
vide an incentive not to harm the victim and is thus appropriate.

Both S.1400 and S.1 exclude the involuntary servitude vestraint
from the highest grade kidnapping section and place it in the
lesser-included offenses. This is preferable to the Commission bill
which included the involuntary servitude restraint in both sections
and left the distinction between the two grades unclear in this
respect.

§.1400, unlike the other two praposals, provides for a rebuttable
presumption of interstate transportation of a victim where he has
been restrained for more than twenty-four hours {S5.1400 §1624).
We do not believe any such presumption should be created and
recommend the deletion of the subsection.

S.1, unlike the other two drafts, provides for federal jurisdiction
over kidnapping when the mails are utilized as part of the crime.
We favor this additional jurisdictional base. The Committee would
go beyond the proposals contained in the three bills in expanding
federal jurisdiction over kidnapping. Consideration should be given
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to including in any kidnapping statute a provision basing federal
jurisdiction on language similar to that contained in Federal Secy
rities laws (e.g., Title 15 §77q “. . . by the use of any means o
instruments of transportation or communication in interstat - com.
merce or by the use of the mails . . 7).

€ com-

: The major difference between S.1 and S5.1400 is that S.1
vides»for compounding of the grade of the offense wherc-; ofliO~
offenses are committed. It is unclear what this provision actualfr
means. One might assume this compounding only occurs whe .
these other offenses (e.g. murder or rape) are committed on t;e
victim, We do not believe it advisable to provide for the s .
grade of kidnapping for rape as for murder of the victim dince
it vsrou]d destroy any incentive to release a victim alive folloz:r]"lcf(j
a kidnapping-rape. If the compounding section applies when ;Ec
e'numerated offenses are not committed against the kidnapping vi :
tfm, the provision provides no speciﬁeati;)n of the re]atit)}:shiq)‘li(i -
time or place, to the kidnapping which would be required i;w olr,d n
for the compounding to occur. We therefore disapprove of t] 6:1
compounding provision. Moreover, if it must be shown that t;l]s
defendant was guilty of Murder (a Class A felony) to make thz

kidnapping a Class A .
provision. felony there seems little purpose in the

.Felonious Restraint

(C. §1632, 5.1 §2.7D2, $.1400 §1602)

. S.1£.10(‘) agiirll] appears to contain the preferable provision. The
mmission bill, unlike the other two bi o dr
‘ommis . ills, attempts to draw a
S;St;l:lctlin between abducting and restraining a victim, The dis;
o H(; 10;1 etween the two terms, as set forth in C. §1632, is, at best
o oult to.comprehend and, as shown by the omission of such’
istinction in S.1 and S.1400, unnecessary.

S’l - .
agam provides for compound grading. For the reasons set

forth in the i
¢ preceding sectior i : .
compounding, ¢ n on kidnapping, we disapprove this
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Aircraft Hijacking
(C. §1635, S.1 §2-7D4, 5.1400 §1625)

Both S.1 and S.1400 define the offense of aircraft hijacking
more broadly than does the Commission bill. Thus, both proposals
apply to an unlawful seizure of an aircraft whether it is in flight
or not. We favor the broadening of the application of this provi-
sion to attempt to deter an extremely serious offense which affects
large numbers of innocent bystanders and knows no national
boundary lines. While we believe, as is noted above in the dis-
cussion of general definitions, that the special aircraft jurisdiction
is defined too broadly in S.1400, we approve of the special juris-
dictional provisions applicable to aircraft hijacking which ure con-
tained in S.1400 §1625(c)(2).

In addition, we believe the grading of the offense in S.1400,
providing for a lesser grade for hijacking where no one is in-
jured, is preferable to induce the release unharmed of crew mem-

bers and passengers.

Commandeering of a Vessel
(C. §1805, S.1 §2-7D5, $.1400 §1626)

The three proposed sections are substantially similar in defini-
tion and jurisdiction. The only major difference relates to grades
of offense. S.1 grades the offense so that it is a Class B felony if
committed by a crew member and otherwise a Class C felony.
S.1400 provides for substantiaily reduced grades, D and E, and,
in addition to the distinction drawn by S.1, includes in the higher
grade an offense committed on the high seas by anyone. The
Commission bill provided for Class B and C felonies, with the
difference based solely on whether the offense was committed on

the high seas.

We believe that commandeering of a vessel is extremely serious
whether done by a crewman or another, particularly where such
acts may be done for political or terroristic motive., We, there-
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fore, do not favor a distinction in grade based on the identit
of the defendant. Nor do we believe that the distinction in gradz
based upon whether or not the vessel is on the high seas, serves
any legitimate purpose. As was previously noted, aircraft’hijack-
ing is not graded on the basis of whether the aircraft is hijacked
on the ground or in the air, but is based on the release unharmed
of passengers and crew members. We recommend that a similar
distinction apply in this analogous offense involving vessels.

Maiming and Assault
(C. §1611-12, S.1 §2-7C1-C2, S.1400 §1611-12)

We were critical of the Commission’s handling of assault be-
cause the provision on aggravated assault categorized all serious
bodily injury assaults as Class C felonies. We suggested, at page 6.";
f)f our prior report, that a Class B felony be provid’.ed for the
{nter'lti.onal infliction of a permanently crippling or seriously maim-
ing injury.

. Both S.1 and S.1400 contain provisions like those recommended
in our initial report. While S.1400 categorizes these serious as-
saults as Class C felonies, the authorized terms of impriso*nme‘nt in
§.1400 (see §2301) in fact permit a higher sentence than the com-
parable Class B felony classification in S.1. '

Reckless Endangerntent

(C. §1613, S.1 (no provision), S.1400 §1615)

biHZVe have pr.eviously. c?iticiAzed Section 1613 ‘of the Commission
o iEor. atterr-xptmg to distinguish between two grades of endanger-
o :r;lzgoé\::ti the creation”of “a substantial risk of serious bodily
o to .ano‘ther, where the circumstances reflect the

ed’s “extreme indifference to the value of human life”, and
where no such circumstances exist,. We believe that this distin,ct‘ion

is unworkable and sug
gest that all reckless
Class A misdemeanors. endangerments be
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§.1400 is substantially identical to the Commission bill

S.1 has avoided this problem simply by eliminating this concept
of reckless endangerment from the bill.

We believe a section on reckless endangerment should remain
in the adopted legislation, but reiterate our view that the unwork-
able distinction based on finding of extreme indifference to the
value of human life be eliminated.

Criminal Coercion
(C. §1617, 8.1 §2-9C4, S5.1400 §1723)

In our original report, at pages 67-68, we criticized the Com-
mission bill because of its possible “chilling effect” on legitimate
activities by citizens to pressure others to desist from anti-social
behavior. We therefore suggested that the crime of coercion based
on a threat to prosecute for a crime require proof of corrupt intent.

S.1 avoids much of this problem by eliminating certain of the
more controversial provisions. $.1400 limits the crime of coercion
to “obtain[ing] property of another” by threats, unlike the Com-
rmission bill which defined the crime as including the use of the
specified threats to “compel another to engage in or refrain from

conduct.”

We believe, however, that further tightening is necessary es-
pecially because of §.1400’s broad definition of “property” (§111,
p. 17) to include, e.g., “tangible or intangible personal property . . .
contract right . . . information . . . credit . . . anything of value . . %,
and because the general attempt provision would not require that
property actually pass for the crime to be committed (§1001, p. 32).

Upless the section is narrowed, legitimate activities might be
deterred. See our earlier report, pp. 67-68; Special Committee on
Consumer Affairs, “The proposed New Federal Criminal Code and
Consumer Protection”, 27 Record of The Association of the Bar
of the City of New York, 324 (1972).
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Consequently, we believe that our original recommendation
thgt the crime be required to be committed corruptly, ie., with
evil intent to obtain personal gain by unfair means — and ;mt in
the course of a bona fide dispute — should be adopted.

Rape
(C. §1641, S.1 §2-TE1, S.1400 §1631)

As set forth in our initial report, the Committee agreed with
the Commission bill that Class A felony treatment for consensual
sexual intercourse should be limited to cases involving children
under the age of 10. For the reasons stated at pages 69-70 of our
report the Committee was divided on the issue of recommending
the creation of a Class C felony to cover consensual sexual inter-
course with a person between the ages of 10 and 14. |

8.1, in Section 2-7E2, would treat consensual sexual intercourse
as a Class D felony if the victim is between 13 and 16 years old
Class C if between 10 and 13, and Class B if under 10. S 1406
grades all rape as a Class C felony and raises the minirr.mm' age
of confeflt to 12. The Committee remains divided on the issue of
the minimum age of consent for the reasons discussed in our
report. |

We generally approve of the provision in S.1400 (§1631(c)(2))
?Vhlcl:l grants jurisdiction over a rape where it is corr;mitted in co
junction with certain other cognizable federal crimes. Howev;-
we have some difficulty with the draftsmanship of this jurisdictionai
s‘ubsection. Under this subsection there would be federai jurisdic-
tion o?rer a rape committed during the immediate flight from the
commlss.ion of the offense of tampering with a witnes; in a federal
lc)rf)ceedlng. Plftting aside the inherent improbability of such ‘a
e;:te,czl:;rsczvﬂl dnef:essarily. be serious problems relating to the
et b an time 'peno.d covered by the term “immediate
e oo as usc?d In -thl.S subsection. This same observation
pplies equally to the jurisdictional subsections of §1632 and §1633.
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Sodomy
(C. §1643-1644, S.1 §2-7EL, .1400 §1631)

The Commission bill unnecesarily separates the crime of sodomy
from the crime of rape. Both 8.1 and $.1400 include both in one
section by defining the crime as a sexual act, rather than limiting
it to sexual intercourse. The Committee agrees with this approach.
We note, however, that 5.1, unlike S.1400, contains no definition
of “sexual act” or “sexual contact.” Such definitions are necessary.

Sexual Abuse of a Minor
(C. §1645, S.1400 §1633)

G.1400 is substantially identical to the Commission bill, except-
ing the addition in 5.1400 of an affirmative defense that the defen-
dant believed the other person to be at least 16 years of age.

S.1 includes no comparable provision, its provisions concerning
sexual acts with underage persons being limited to‘fh;;,stﬂtutory
rape section (§2-TE2).

As indicated in our original report, at page 70, a majority of
the Committee approves of the inclusion of an age differential in
with sexual abuse of minors. The Committee,

a provision dealing
divided on the exact formula to be uti-

however, continues to be
lized in dealing with this issue.

Sexual Abuse of Wards
(C. §1646, S.1 §2-TE3, 51400 §1643)
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Chapter 17

OFFENSES AGAINST PROPERTY

Chapter 17 of 5.1400 “Offenses Against Property” represents
a simpler approach to the law than either Chapter 17 of the Brlh'ow
Commission bill or Chapter 8 of S.1. The penalties imposed bri
5.1400 are generally equal to or lighter than those proxI/)ided f)
by the Commission proposal or by the more complicated anoci
redundant sections of S.1 for such crimes as Arson, Burgla
Robberyt, c:tc. Irflsofar as the format and content of S.140’0 are %norrye,
representative of a “Common ” j
that bill is preferable in our olll)ai;vior?.p prosch fo the sublect mater,

Mail Fraud

Both.S.l (§2-8D5) and S.1400 (§1734) continue the important
protectl.on of the public against fraudulent activities.provided 1:
th.e mail fraud statute (18 U.S.C. §1341) rather than replaci );
w1-th. a weaker larcenv statute as proposed by the FI‘OEV;] gg 1
mission (C. §1332, §1741). In this respect S.1 and £.1400 fol(l)m:
our earlier recommendations (Report, pp. 74-75) ar«c'l th '0"‘
f)t the Association’s Special Committee on Consurr:ér Af(; _V‘e“_*s
its report “Thfz Pronosed New Federal Criminal Co‘de an(iq lréo:ln
:;:;tle‘cl-nProt;ctmn,” 27 Record of The Association of the Bar of
Fedemll&yco'. I.\Iew York,” 324 (1972). See also “Roform of the
Cm-mi;,.ﬂ ﬁ:i:;]a}& Ll,i\(\:i,ed Henriggs Before the Subcommittee on

al Lg ures, Senate Judiciary Commi
Cong., 2d Sess., Part III(B), p. 1827-98 \-k e
Committee on Federal Legislation, New (chiz\z éoﬁsg?llzfvy?ri

gjlogzlt]::rﬂl(i qziqlfif;, 1-’.399-1;430(;; compare “Reform of the Fed-
- minal Laws, earings Before the Subcommittee 'im-
llx;zgISE.S::vst.tPIrgcedurc-s, Senate Judiciary Committee, g-‘;c)ln C‘Colr:i;1
o 5,1;1’00 " tlh . 1?(.; 6481‘-6%82 (%973). We accordingly prefer Sl’
et 0 1(. don;mms:on bl.ll on this point. The differences
e 't.'. an ..14.100. versions of the antifraud statute are

» 9.1 extending jurisdiction to cover scts “affecting” inter-
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In our initial report, we recommended that this crime, when

y someone in a supervisory disciplinary official au-
.ather person, should be treated as a more serious
for doing just that. Other-

committed b
thority over the
felony. We support the S.1 provision
wise, all three bills are substantially similar.

61




7756 o |
. 7757 )

state commerce, see Polish National Alliance v. NLRB, 322 US. section as is §1735 of §.1400

643 (1944). This would be desirable in order to include frauds a Security Interest whic!.l see (§28D7 of S.1), interference with

such as those by auto repair shops preying on interstate travelers, ~ of the crime are éovered byﬂtl}Slerethllu?:i ant 1:n that certain aspects e
The provision of S.1 (§2-8D5) is also preferable to §1734 of §2-8D3 of 8.1, and insofar as are notecoj:rc:lcf . ?731 of 8.1400, i

$.1400 in that the former covers one who “ . . devises or engages The Securities Violations secti " U8 not o be //

in a scheme to defraud . . .” while the latter covers one who 5.1, and §1772 of the COmmis:ic 01}1)5:——51161 of 5.1400, §2-8F5 of fos

“, . . having devised a scheme or artifice to defraud . . . engages erence existing sections of oth On' ill merely Incorporate by ref- :

in conduct with intent to execute such schemes or artifice.” The setting forth any substantive el;t titles of t.he U.S. Code without

S.1 section directly and clearly covers one who has not devised earlier report (p. 82 ) we dis;na ‘eI respecting the crimes. Ip our

the scheme but nonetheless engages in it, while in the S.1400 sec- grade of all non-Title 18 orime Ptprov‘ed the automatic reduction in

tion both the devising and the execution of the scheme must be Commission proposal and S 1340% n:;(eis:;ea??rs (which the Browp

' ' : our views are fo.

lowed, we see no need whatever fg

present tg,complete thewcrime. e '
I the iInclusion of these sections

“ s Thea concept of multiple mailings being chargeable as only one X Title 18. This
o offense when done as part of one scheme rather than being charge- Eoiimd}‘de §2-8E4 of S.1 which is the Sublstantiv comment does
able as separate counts, as under the present law, is another ad- ¢ing In specious securities and codifles existin eIacmme of traf
vantage of the S.1400 provision, Consolidated Crim s
. imes
New Crimes | | misgi‘i‘z g{;’l& sections—§1731 of $,1400, §173]1 ¢ seq. of the C
§1704 of the Commission bill, covering release of destructive ina centr:d p?:ge §2'§D3 of S..lﬁput all kinds of theft pr:wS:;r:;
forces, commented on without objection by this Committee, has and §2.8E3 of § 1a2ndarel Sesuab]e. Section 1741 of 5.1400, §2-SE1
| been included in S.1 as §2-8B3 but has been omitted from S.1400. sive forge d ’ § .5'1 of the Commission bill are all-in
U 1713 of .. 1 ing breaking i 1 Ty and counterfeiting sectip , nelu-
§ of the Commission bill covering breaking into or conceal- terfeiting and forgery i S ns. The definitions of coun-
ment within a vehicle, also commented on without objection by - tinction between th Y in §1744(b) and (c) of 8.1400 draw a dis-
this Committee, has been overlooked in S.1 but is included by counterfeit and 4 ;;“I’IO, 'ffermS,.a completely false item being .a
inferenze in $.1400 in §§1711 and 1712 (see §1714(d)). Section defines a COunterfeIi)t ala )f alse item being a forgery. 8.1 §2-8E1
1734 of the Commission bill covering theft of property lost, mis- the Commission N ] ak alse gov.ernmental writing and §1751 of
laid or delivered by mistake appears as §2-8D3(b)(4) of 8.1 and N countérfeiting except t?x)qat fts “nod‘dwtinc“on between forgery and
- S ‘ rade ; ’
is absent from 8.1400. N g);gte(cil (;r counterfeited writiI:g isle:th?ir;nt?oxT ore severely if the
: Uni : » a or i
Doubtful Crimes ¢d States. The Commission g roach i security of the
able, as there seems no need f pproach in §1751 seems prefer-
Question has bren raised by this Committee in its prior report or the proposed distinctions,
Theft of Records

as to the desirabiiity of including various crimes in a Federal
Criminal Code (Report, p. 73). Section 1733 of the Commission
bill covering theft of services (§2-8D3(b)}(8) of 8.1), is such a

63 64

Th issi »
€ Brown Commission hil) defines (§1732) “theft and
n

“receiving . ”
g stolen Property” as including any “government §]
Y e,
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record, document, or other government paper,” with there being
no requirement that the government record have any monetary

value.

$.1400, §1731 provides:

“Theft” . . . “A person is guilty of an offense if he know-
ingly: (1) takes or exercises unauthorized control over; (2)
makes an unauthorized use, disposition or transfer of . . .
property of another.”

“ . There is federal jurisdiction over an offense described
in this section if . . . the property is owned by, or is under
the care, custody or control of the United States or is being
produced, manufactured, constructed or stored for the United

States.”
“Property” is defined as including “intellectual property and
information”*

s e €

“Section 1732—Receiving Stolen Property”. “A person is
guilty of an offense if he receives . . . (stplen) property.”

“Spction 1749—Unauthorized Use of a Writing™: “A person
is guilty of an offense if with intent to . . . harm a govern-
ment . . . he knowingly possesses a writing which has been

issued without authority.”

“Section 1301—Obstructing a Government Function by
Fraud”; “A person is guilly of an offense if he intentionally
obstructs, impairs or prevents a government function by de-
frauding the government in any manner.”

S.1, £2-8D4 makes it a crime to receive stolen property and de-
fines property as including “any government file, record, document
or other government paper” taken without authorization from any

government servant.

Prior to 1970 and the Pentagon papers case, theft was not con-
sidered to be a crime applicable to the dissemination by news
media of government reports. That case demonstrates, however,
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that these sections can be used to impose censorship through the
threat of criminal sanctions. The Solicitor General advanced the
argument in U.S. v. Washington Post (The Pentagon Papers) that
the government’s ownership rights in the Pentagon papers were
similar to those of Mrs. Hemingway in a Hemingway maﬁuscri t
—in effect asserting a common law proprietary interest in goveri-
ment reports.

S.1400.reﬂects this position by providing (§1781(d)(B)) that
property includes, among other things, information owned. con-
trolled or stored by the United States. ’

Un‘der the theft and related sections in all of the bills, punish-
ment is provided for the steps involved in publication of govern-

me.nt reports (receipt, possession, etc.) regardless of content or
of its effect on the welfare of the nation,

The receipt of government reports and their publication b
‘t‘he‘news media in the public interest must not be subject to tl .
chilling” effect of the threat of criminal prosecution merely b]e
cause the government does not want the public to know what (1:
in the government report. This is prior restraint long conderr(med
by .the Supreme Court (Near v. Minnesota, 283 U.S 697)' W
b‘ehev.e that the provisions of these hills may go t.oc; far i.n fhe
dlrec:tlon of imposing penalties on activities connected wifh ﬂ .
p'ubhcation of governmental information. We also serious! .
tion whether the boundaries of criminality in this z.trea sh: l(zluis-
dealt wit”h thrgugh concepts such as “theft” and “receipt ofust 1 ;
propfa_rty rather than through special provisions t'u‘léred t Ole .
requirements of this sensitive area. o o e
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Chapter - 18

OFFENSES AGAINST PUBLIC ORDER,  HEALTH,
SAFETY AND SENSIBILITIES

Chapters 18 of 5.1400 and the Commission bill and Chapter 9
of 8.1 deal with Public Order. '

Riot Bill

The Riot sections—§1801 et seq. of the Commission bill, §1801
et seq. of $.1400, and §2-9B-1 et seq. of S.1—fall within the cate-
gory of crimes this Committee considers unnecessary in the Fed-
eral Law (see Report, pp. 76-77). There are enough existing state,
civil and criminal avenues of redress available.

Firearms -

The Firearms and Explosive sections—{1811 et seq. of the
Commission bill, §1801 et seq. of S.1400, and §2-9D2 et seq. of
S.1—do not go far enough. As we said in our original Report,
the Committee supports the Commission majority in its view that
Congress should ban production, possession and trafficking in hand
guns, with stated exceptions for the military, police, etc., and that
it require registration of all firearms (Report, p, 77).

Drugs ' .

The drug sections of S.1 and S5.1400—§2-9E1 and {1821 et seq.,
respectively—essentially follow the 1970 Drug Act. §1821 of S.1400
selects heroin and morphine for special, more stringent treatment,
which we consider laudable, especially by contrast to the Com-
mission Jill which at §§1822 et seq. changes the 1970 Drug Act
treatment by singling out hashish, a canabis derivative, for more
stringenk treatment than marijuana, another canabis derivative.
This whole subject is discussed in greater detail in our original
Report (pp. 77-80).
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Gambling

§§1831-1932 of the Commission Bill, §§2-9F1-—2-9F2 of S.1
derived therefrom, and §§1831-1832 of S$.1400 are little diferent
except for degree. S.1 is different in that it includes redundant
sections dealing with crimes raging in scope from murder to ex-
tprtion, which sections are needlessly prolix and unnecessary. As
in our prior report on the Commission Bill, we question the in-
clusion of federal criminal sanctions against gambling. In our
view, this is a subject which should be left to state and local reg-
ulation, and we suggest that the gambling provisions be dropped
(Report, p. 80).

Prostitution

§§1841 et seq. of the Commission Bill, §§2-9F3—92-9F4 of S.1
and §1841 of $.1400 endeavor to broaden the Mann Act, 18 U.S.é’
§2421, along the lines of the existing gambling busi’ness laws.
18 U.S.C. §1955. This Committee holds to its previously expressed,
view that existing state and local sanctions are sufficient and sup-
ports regulation of prostitution rather than treatment of it as a
crime (Report, p. 80).

Chapters 30-34
SENTENCING

‘ 'This portion of this report will compare the sentencing pro-
v1§1on-of S.1 and S.1400 with the provisions of the Brown Com-
mfttee bill, which were analyzed in the original report of the Com-
mittee, pp. 81-95. The discussion will be divided into seven sec-

tions, following the order in whi
ns, - which they were presented i
original report. Y presentad fn the

: I. General Sentencing Provisions
II. Probation and Unconditional Discharge

III. Imprisonment

€8




IV, Fines

V. Parole

VI Disqualification trom Office and Other Collateral Conse-
quences of Conviction

VI Life Imprisonment and the Death Penalty.

review of sen-

Analysis of the provisions dealing with appellate
1 be in-

tencing. dealt with in the original report on page 94. wil
cluded in a geparate section.

1. General Sentencing Frovisions

A. Classification of Qffenses
C.—Sec. 3002
S.1—Sec. 1AS
§.1400 Sec. 105

Following is a chart of the classification of offenses under the

three hills:

Felonies Misdemeanors Infractions
Commission A B. C. A. B. one classy
S1 A, B. C. D E. one class one class
S.1470 A, B. C. D, E A, B, C. one class

. S.1 also introduces. in Sec. 1A5, the notion of the “compound”
offense (discussed elsewhere in the Committee report), and classi-
fes it the same as a “designated” offense.

Comment:

The increase in felony categories and concomitant reduction
{0 misdemeanor categories in $.1 is possibly a reaction to the trivi-
alization of federal crime in the Commission bill. Tt may be.
that the availability of a convenient felony label will net
the problem discussed in our carlier report concerning
and the assump-

nt, the pro-

however,
ameliorate
the danger of encouraging both plea bargaining
tion of jurisdiction by federal prosecutors. In any eve
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IV. Fines

V. Parole
V1. Disqualification from Office and Other Collateral Conse-
quences of Conv’::"

VII. Life Imprisonmer. ad the Death Penalty.

Analysis of the provisions dealing with appcllate review of sen-
tencing, dealt with in the original report on page 94, will be in-

cluded in a separate section.
1. General Sentencing Provisions

A. Classification of Offenses
C.—Sec. 3002
§.1—Sec. 1A5
$.1400 Sec. 105

Following is a chart of the classification of offenses under the
three bills:

Felonies Misdemeanors Infractions
Commission A, B, C. A, B. one class
S.1 A, B, C, D, E. one class one class
§.1400 A, B, C, D, E. A, B, C onie class

S.1 also introduces, in Sec. 1A5, the notion of the “compound”
offense (discussed elsewhere in the Committee report), and classi-
fies it the same as a “designated” offense.

Comment:

The increase in felony categories and concomitant reduction
in misdemeanor categories in S.1 is possibly a reaction to the trivi-
deral crime in the Commission bill. It may be,

alization of fe
lity of a convenient felony label will not

however, that the availabi
ameliorate the problem discussed in our earlier report concerning

the danger of encouraging both plea bargaining and the assump-
tion of jurisdiction by federal prosecutors. In any event, the pro-
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liferation of both felony and misdemeanor categories in $.1400 is
difficult to understand. The availablity of nine classes of crime
seems quite excessive.

B. Miscellaneous General Provisions

C.—Sec. 3001
S.1 Sec. 1-4Al1
8.1400—Sec. 2001

These are introductory sections, the noteworthy features of
which are as follows: ‘

(1) Death penalty—retained in both bills, these provisions will
be discussed below.

(2) Organizations—as with the Commission bill, both bills
deal with special sanctions against organizations, S.1 ’adds to the
penalty for organizations that of “suspension of the right to affect
interstate or foreign commerce” for as long as a natural person
‘c:‘ould be jailed for the same offense. S.1400 and S.1 provide for
notice sanctions,” under which an organization would have to
publicize its conviction to affected persons.

(3) Probation—S.1 introduces th
)1 1 e concepts of “strict”
‘limited” probation. ’ et ond

(4) Restitution—S.1 permits the court to order restitution,

. (.5) Split sentences—S.1 modifies the Commission bill by per-
mlttmg the“ court, in granting probation, to order the defendant
commltte(‘i at whatever time or for such intervals within the period
of probation as the court determines”.

(6) S.1400 classifies generally all crimes contained in Titles

other than Title 18.

Comment:

. lll\'fos.t of the. issues raised in this section will be discussed in the
ollowing sections. Three need be noted here,
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(1) Organizations, The sanctions against organizations enu-
merated in the Commission bill were deemed by the Committee
to be inappropriate in certain respects for reasons stated in our
initial report. (See p. 81). The new provision in S.1 raises
additional problems. While suspending all of the organization’s
business for a period of time might well be an effective deterrent,
it might also be an unfair punishment to those without blame who
depend on the organization for their income. We stress again our
view that provisions for equitable relief against organizations would
be appropriate. We would also note that none of the bills ex-
pressly provides for probation sentences against organizations,
which we would recommend.

(2) Split sentences. The original draft made it clear that the
“splitting” was to be done as part of the original sentence. (See
Sec. 3106). The language of Sec. 1-4A1 (8) is not so clear, and
seems to suggest that the court can maintain jurisdiction over this
matter throughout the probationary term. If this is a correct in-
terpretation, it seems that S.1 introduces a degree of uncertainty
for the defendant, and ruises questions as to the need for pro-
cedural and substantive standards for the alteration of the sentence.

(8) S.1400 classifies generally all non “Title 18” offenses (Sec.
2002). For reasons expressed in our original report, we disapprove
this section, (See pages 33-36.)

II. Probation and Unconditional Discharge
C.—Sec. 3101
S.1—Sec. 1-4D1
S5.1400—Sec, 2101 et seq.

A, Terms of Probation

(1) S.1 provides for placing persons convicted of either a
felony or a misdemeanor on probation for up to five years, and
for a violation up to one year. The provision, like the Commis-
sion bill, contains a long list of criteria to bhe considered by the
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judge before granting probation, Unlike the Commission bil] it
expresses nc¢ prioritv for probation over imprisonment ’

S.1400 provides for up to five years probation for felonies. two
years for misdemeanors and one year for infractions. Unlike e’ith
the Commission bill or S.1, S.1400 seems to create a prefere .
fgainst probation, providing that probation may be gr:ﬁxtedri;] cet
will not” “unduly depreciate the seriousness of the defend t}
crime”, fail to constitute “just punishment”, and fail to afford “:; S
quate sentencing”. (Compare the Commission bill, which stqte-
that probation shall be granted wunless these conditi(’ms exist, ) o

(2) S.1 eliminates unconditional di
v al discharge, 1 .
ditional discharge. $.1400 .eliminates both, ge, and permits con-

.(3) 8.1400 unlike the Commission bill or 8.1, precludes pro-
bation sentences in certain cases, ie., where mandato ini
sentences are required. 7 mima

B. Revocation

S.1 and $.1400 hoth contain exhaustive lists of probation con-

o s . . l N ”
i 1 1 E l . .

Comment:

L , .
Commi\;e; no}:z;l In.our original report that the chief fault in the
n bill was its fajlure to requi
niss quire the court to gj
S 1 wa : give rea-
tons f;r its denial ?f probation. The failure of either S.1 or $.1400
0 make such provision creates the same problem .

9. -
o ‘r:ge ‘approved the Commission bill’s statement of preference
brobation sentences, and therefore disapprove the failure of

S.1 to state a icy,
‘ policy, and even more t ior i
imprionment 1 he presumption favoring

3, i
bt ViVeSf;:el that the extension of the permissible term of pro-
et t}rll -1 to five years in misdemeanor cases is excessive, and
e two year periods in the Commission bill and § 14b0
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4. The provision in S.1 for “strict” and ‘“limited” prob;tion LOWER RANGE CRIMES ¥
' i ) i eaning is there- -
contains no definition of those terms and their m g Crime Commission S7 3.1400 ;
fore unclear. ) Felonies
5. 8.1 eliminates unconditional discharge, buE subs'tltuFes dis- Class A %0 % Life or any years
charge without supervision . . . under conditions”, which is tantz?.- Closs B 1o o 20 ’
mount to an unconditional discharge or suspended sentenc?. 'I"hls : ass - 0 :
seems an appropriate dispositional alternative, particularly in view Class C 5 15 i
of the heavy burdens on probation services now, and we disapprove Class D N/A 3 7 .
the elimination of this type of sentence in S.1400. Class E N/A 1 3 . ?gij
8. We find unacceptable the provisions in both S.1 an.d 5.1.400, Misdemeanors
which permit the court to impose the maximum term of 1rnprlsoln— Class A 1 6 mos. 1
ment after revocation of probation. (See our r:c;mmentary on the Class B 30 days (one class) 6 mos :
- : i imilar). )
Commission bill, at pp. 84-5, which was si Cl G ;
oy ass C N/A — 30 days o
. imination in S.1400 of the possibil- :
7. We disapprove of the elimination in . _ olati none 30 davs 5 davs 5
ity of a probation scntence implicit in those crimes carrying a Y;S}:;Li?on) ) ’ ‘ ;
mandatory minimum sentence.
8, We urge again the vital importance of qealing Wlt}) the P‘r{)‘ Comment:
cedural rules concerning probation and probation revocatlo.n, with- . . ‘ N ' 3
t c roper treatment of which the substantive provisions are In keeping with our earlier position, we will not comment on ;
1(');1(101‘(% »;L]ative]y meaningless. See our original report, pp. 85-6. the designation of various maximum sentences, since we feel that o
we have no basis upon which to determine that one number of
1 i
III. Imprisonment yvears is preferable to another, We do urge, however, that close i
C.—Sec. 3201-3202 consideration be given to the need to increage Penalties over those
S.1 Sec. 1-4B1 contained in present law, Clearly, Title 18 gives the court very }
$.1400 Sec. 2301 broad scope in sentencing, and we feel that no inerease in penal-

ties should be made wnless a need for such an increase s shown,
Certain of the differences between S.1400 and the other bills, how-
ever, deserve comment,

A. Maximum Sentences
Following is a chart of the maximum terms under the three

bills UPPER RANGE FELONIES 1. While we acknowledge the value of limiting the diseretion ,*
Cri Commission S.1 S.1400 of the court in Imposing very severe sentences—the thought be- ,
TG 30 30 hind upper-range sentencing in the Commission bill and S.1—we
Class A 15 920 N/A feel that those provisions are unworkable, overbroad and ill-de- S
Class B 7 10 fined (see our original report, pp. 87-88) and prefer the more i
gii: CD N/A 6 general approach of S.1400. S.1, it should be noted, defines “spe- o
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cial offenders” in substantially the same rather complex way as the
Commission bill. It also “defines” the dangerous offender as one
who needs to be confined longer than normal to protect society.

Rather than analyze the p-ovision of these sections again, it
seems sufficient sirnply to repe.i earlier comments (see pp. 87-88):
They are cumbersome and extremely broad. Moreover, S.1, unlike
the Commission bill, requires no hearing before imposition of even
upper range sentences. The failure of S.1 to provide for a hear-
ing and written findings in these cases, therefore, compounds the
error in the Commission bill of not providing for these funda-
mental matters in all sentencing procedure. As a general com-
ment to S.1, then, we feel that a rationalization of the whole sen-
tencing process, including provision for appellate review (see
infra) is in order. If this were done, all of the appropriate criteria
enumerated in both bills could be considered by the court in every
case, and. scrutinized on appeal, with the end result, hopefully,
of a more predictable sentencing procedure than we have now.
(See the first two paragraphs of our original report, p. 89).

2. §.1400 anA S.1 both provide for jail terms for violations (in-
fractions). We approve the Commission approach, which would
eliminate jail in these cases,

B. Minimum Sentences

The Commission bill permits minimum terms of up to one-third
the maximum imposed only in Class A and B felonies, in “excep-
tional” cases. S.1 permits minimum terms in all categories of up
to 257 of the maximum imposed, also restricting the court to cases
deseribed as those which would justify imposition of upper-range
sentences and requiring the court to state its reasons in detail.
S.1400 permits minimum terms in A, B, C, or D felonies of up to
20% of the maximum imposed, up to 30 years if a life sentence is
imposed, or up to 10 vears if a maximum of over 30 years is im-
posed.

In addition to these provisions permitting judges to impose
minimum sentences, $.1400 requires mandatory sentences in various
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crime categories, including certain weapon and drug offenses. It
also “mandates” the death penalty in certain cases, to be discussed
in the death penalty section below.

Comment:

: We generally approve of the approach of the Commission biil
and S.1 which provide for the imposition of minimum terms in the
discretion of the court, and restrict minimum sentencing to “excep-
tional” cases. $.1400 also gives the court discretion, but contains
no limiting language. To this extent, we disapprove of S.1400.

We disapprove of the legislatively created mandatory minimum
sentences in §.1400, for reasons well expressed by the Commission.
See Working Papers, Vol. I, pp. 1251-1258. As the Commission
report observes, mandatory minima have been unevenly applied in
practice and evaded by both judge and prosecutors. Moreover,

they are inconsistent with contemporary thought concerning the
rehabilitative process.

C. Miscellaneous Imprisonment Provisions

‘1. Separate terms of parole — S.1400 adds to the term of im-
pnsonr.ne})t an automatic term of parole, to be set by the Parole
Commission, of 1-5 years for all felonies and Class A m’isdemeanors
(S‘ec. 2303) This provision also calls for a “contingent term of 1‘n-;:
prisonment” of one year for felonies and 90 days for Class A mis-
demeanor. The effect of this provision is to gtlalzantee that a perqc;n
whose parole is revoked will spend at least those periods in ]:Hil.

ﬂ;/;tn if the time remaining on their maximum terms is less than

Comment:

IIWe will reserve our comments on this provision until we deal
with the subject of parole generally, below.

o X .
2 Resentence —S.1 provides that if, on appeal or collateral at-

tack, a conviction i i
, @ conviction is rever: “
for ool t}cvelied In part, the case “shall” be remanded
; o ; .
§ on the charges sustained, with the court free to
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impose any authorized sentence, even a higher one than that orig-

inally imposed. (Scc. 1-4A2)

Comment:

The Commission hill (Sec. 3003), approved by our Committee,
followed the holding of Naorth Caroling v. Pearce, 395 U.S. 711
(1969), and prohibited any increase in sentence on retrial unless
the increase could be justified by post-conviction conduct of the
defendant. This scetion deals with an issue not raised by Pearce,
which dealt only with the reversed charges. (As did the Commis-
sion bill} The section raises a nice constitutional question, how-
ever, because the evil which the Court addressed in Pearce was
the inhibiting effect on the right to appeal brought about by the
rule under attack there. Quite clearly, Sec. 1-4A2 would under-
mine Pearce whenever a single count was sustained. There would
thercfore appear to be serious constitutional problems with the
section in that it would produce the kind of chilling effect on the

right to appeal deseribed in Pearce.
Even if the section is constitutional, however, it appears to be

unwise in policy terms. It would clearly inhibit appeals, or at least

force defendants to narrow their grounds for appeal. The section

should be disapproved.
(3) Disqualification—S.1 provides that the court may order

disqualification:
(a) of a Federal employee, up to 10 years from any Federal

office;
(b) of any agent of any “organization” or “member of a pro-

fession”, from excreising “similar functions” in “the same or other
arganization” or from practicing his profession for up to ten years.
In the alternative, “conditions” may be placed on the employment
of such person. (Sec. 1-4A3)

The section requires that the disqualification be “reasonably re-
lated” to the churacter of the offense, and provides that for good
cause it may be lifted at any time.

i
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Comnment:

Many of our objecti
jections to the origin.
are applics . ) ginal draft Sec, .
I'P ic.'zblc to this section, which contaj ( n 3501-3505)
for objection. ams additiong] grounds

Federal off
Cers—o .
be automatia TS ur‘pomlon was that disqua},‘ﬁcw
N iy atic, not dISCI'etJOHﬂI’}'. The same objecti ‘1 o1 should
ere. Moreover, this nrovic: tion could b
nerate the o , this Provision, unlike the original, do ¢ made
rimes whi . al, does no -
tion. We believe ﬂWthh would subject the persan to djg t]'; o
seem that such 'u'1 : At such an enumeration is essentia] ?tua ”CIZ
1 €numeration s ., , L wou
vague “reg o, appropriate, and
cussed s asonable relation” restriction of s:vl;s l_)ettc’r han the
SS¢d supra) and that in thoge cases (e.g, i eftlon (d) (dis-
4 &, Involvin

t isqualifiont:
rust), disqualification should be mandatory & the public

Organizations
o and professi
1 . Protessions—the ,
‘I:a)éu];@%toa Moreover,  the Ianguagecog)mflzms e
1~1A4('51 ?ere is no limit on the type of ;n p,o}fed_
ized £ ), which defines the term to jngl ;gdmzan
Or any purpose ude
no definition ff tﬁgs\cv)’ ;m‘d no definition of profession. There
s given no rea gu‘idqor agent”. Most of all DE‘I‘h’lPS. thelem .
s © ance as top wl . A IHADPS, court
Positio S 1en the dj -
n of “specified conditions”— 4] undlgguacl;ﬁicagon (or im-
ne S

ade ap-
is G:\’tr(’me]y
on (see Seo,

all be im.

4. Ctiminal F
orfeiture~8.1
TOperty “ . L mandat ,

gecpf;lg,()l u?;ﬂ, Intended for yge or ;Zsss e dforfelture
. 2 ac ; Lo essed”

significant pro I:‘eteemng Activity), which appear :
Portion of the crimeg €numerated in t; Coelude a
t I the Code., The

section pravides f
; Or an g 1 .
followeg ] Pplication by the Un;
essentially by ciyi] forfeiture procezzlt-ed States Attorney,
ing,

. Of any
In violation of

Comment:

This ion i
bl Oveizlcltlon s new, It appears to be 1
oo f, an'd Probably quixotic, effo ;tl
Or existence, There seem’ ,
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depriving eriminals of ill-gotten gains. It is another question. how-
ever, to,proce that specific property was “used in, intended for use

in or possessed” for these purposes,

5. Joint Sentences—S.1 provides that defendants convicted of
several crimes shall, if not sentenced specifically for any of them,
receive a joint sentence, If imprisonment is imposed, the maximum
sentence may he as much as 757 of the total of the term authorized
for each offense. The same 75% rule is also applied to fines. (Sec.

1-4A5)

S.1400 provides for concurrent sentences unless the court
“having regard to the nature and circumstances of the offense and
the history and characteristics of the defendant, . . . is of the
opinion that a (consecutive) term is warranted”, The limit on
such an “aggregate” term is one grade higher than the most se-
rious felony of which the defendant was convicted; three years if
two or more Class A misdemeanors are involved; or one year in

all other cases.

Comment:

S.1 and S.1400 radically change the Commission bill of which
we approved. Unlike the Commission bill, these sections state no
policy against consecutive sentences; no prohibition against con-
secutive sentences where the charges are closely related to each
other (e.g., conspiracy and substantive offenses); no attempt to
distinguish felonies from misdemeanors; no requirement that the
court give reason for imposing consecutive sentences; and no pro-
vision for credit for time served in state institutions. The sec-
tions seem, in contrast to the Commission bill woefully inadequate,
and unnecessarily punitive,

6. Persistent misdemeanants—Neither S.1 nor S$.1400 contains
the Cormission bill’s provisions on persistent misdemeanants. (Sec,
3003)
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" Comment:

Neither bill seems to us deficient in this regard.

:7. Presentence Commitment for Study—S.1 is silent on this
subject, which is now embodied in 18 U.S.C. 4208, and included
in substantially the same form in the Commissi b"l
in substant lon bill (Sec. 3004)

Comment:

We approve the proviswa of the Commission bill and S.1400

8. Credit for Time Served—All these bills provide for credit
for time served. We might note that S.1400 makes no specific
reference to credit for time served in state custody for acts upon
which the federal conviction was based, as does the Commissll?on
bill (Sec. 3204(8)). We also note the provision in S.1 (Sec
1-4B3) which permits the Bureau of Correction, in its discretion;

to glvia credit “for excellent performance in vocational training
educational development”, etc, ,

Comment: N

| We approve in general all these provisions, S5.1400 should be
clarified to assure credit for state prison time. Moreover, the pro
: -

vision in S.1 allowing the Burea ;
u of Correction ; ;
seems a good one, to give credit

IV. Fines

C—Sec. 8301
S.1 Sec. 1-4C1
S.1 Sec. 9901

A. Fine Limits

Clas'sl'l:)ef C(fmmission bill and S.1400 both relate fine limits to the
Ponall §r;me, 'fllthough the amounts differ substantially, (e.g, a
as: elony in the Commission bill carries a $5,000 maximu,rn-
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in S.1400 the Class C maximum is $100,000). The approach in
S.1 is different: under it the judge may impose a daily fine for
a minimum of 10 days to a maximum of 3 years, with daily rates
ranging up to $1,000 for an A or B felony.

All three bills provide for alternative procedure in which fines
totalling twice the gain or loss resulting from the crime may be

imposed.

Comment:

Our objection to the Commission bill was that the maximum
fines were too low, particularly in view of the difficulty of proving
the alternative (double the gain or loss) fine. The problem does
not appear to exist with either the 5.1 or $.1400 formulation.

B. Response to Nonpayment

S.1 and S.1400 are similar to the Commission bill, permitting
imprisonment for intentional nonpayment. S.1 and the Commis-
sion bill provide for a maximum of 6 months in felony cases; the
limit in $.1400 is 1 year. The Commissior: bill provides for 30
days in non-felony cases, S.1 for 60 days and $.1400 for 6 months
for a Class A misdemeanor, and 30 days for all others,

All three bills provide for installment payment.

Comment:

We have no opinion as to the differences in maximum penal-

ties for non-payment. We approve installment payment provi-
sions. Finally, we note that all of the bills leave unclear whether
imprisonment may be repeated for repeated failures to pay.

V. Parole

C.—3401
S.1—Sec. 1-2F3
S.1400 Sec. 4201
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A. Time of Release

With some variation, all three bills give the Parole Board the
power to release the prisoner at any time, although in the Com-
mission bill parole within the first year of a sentence in excess
of three years is to be granted only in exceptional circumstances.

There is a greater diiference between the bills with respect to
mandatory release on parole. The Commission bill requires re-
lease generally after service of two thirds of the sentence. S.1
requires release two years prior to the expiration of a sentence of
10 years or more, and one year prior to a shorter sentence. S.1400
does not require parole until the expiration of the sentence and
as noted above, gives the Parole Board authority at that time (01i
earlier) to impose any term of parole between 1 and 5 years,

Comment:

The difference in the parole provisions of the three bills is closely
analogous to that in their probation provisions. The Commission
bill mandates earlier release, and expressly favors parole over
continued imprisonment. S.1 takes a middle position on man-

“datory release, and is silent on priorities. S.1400 mandates no

early release, and suggests a stricter parole standard, parallel to
that in its probation provisions. (e.g., parole may be granted if
the Board (“Commission”) is of the opinion that the defendant’s
release. “would not fail” to afford adequate deterrence).

- _— . -
) We favor the Commission bill’s provisions on early release and
; . -

s expression of priority for parole over continued imprisonment,

B. Revocation

The bills differ in a number of r
espects on revocati
they are basically similar, ion, although

3 h
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(b) S.1 alse provides for a right to counsel at the revocation
hearing, The Commission bill does not deal with the subject, and
$.1400 omits any reference to counsel in its hearing provision (Sec.
4207(c)). S.1 also provides for some articulation of the grounds
of the Parole Board’s decision, while the others do not.

(c¢) The Commission bill provides that the defendant, after
the revocation, is to receive credit for his street time, S.1 is not
clear on this matter, while S.1400 denies such credit.

Comment:

We approve the provisions of S.1 which enumerate sanctions
short of revocation and provide for counsel and a statement of
fact at the revocation hearing. We approve of the Commission
bill's credit provisions.

In general, however, we have the same objections to S.1 and
S.1400 as we expressed in our original report on the Commission
bill, to wit, the failure of all of them to provide for a real due
process proceeding at both the parole granting and parole re-
vocation stages. When it is considered that the parole authority
has actual sentencing power at least equal to and very often
greater than the court itself, the desirability of such procedures
seems clear.

C. Review of Parole Decision

All three bills virtually eliminate the power of the courts to
review the action of the parole authority, either in granting or
revoking parole.

Comment:

This approach compounds the fault in the parole provisions
discussed in the preceding section. We reiterate here our original
remarks (Report, p. 91) and add that in our view it is deplorable
as a matter of policy to allow any administrative body, least of
all one with the power over personal freedom, virtually absolute
discretion.
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VL. Disqualification From Office
Neither S.1 nor S.1400 deals with these matters, '

Comment:

See pages 91-92 of our original report, and Section II1. C.3 supra

VII. Sentence of Death

C.—Sec. 3601—alternate
S.1—Sec. 1-4E1
S.1400—Sec. 2401

The Commission bill recommended abolition of the death en-
alty, a position approved by this Committee. At the outset thpere-
fore, we note that neither the alternate formulation of thé Com
mission, nor the provisions of S.1 and S.1400 are approved .

Rather than restate at this point the reasons for our opposition

to the death penalty, however, we shall
’ ) comment u the fes
of the three bills dealing with the subject, pon the features

The Commission Bill [Alternate formulation]

. Sec. 3601 provides for the death penalty upon conviction of
fntentional murder or treason, It provides for a separate trial 1?
jury ur}less waived, and not bound by the rules of heviden;e’ ty
determine whether the death sentence should be imposed, I(z
leaves the ultimate decision on death to the judge, even if. the

]L[y e fO a2 ut I &

Sec. 3603 provid S .
Visions. provides certain exceptions to the death penalty pro-

(a) if the defendant is under 18,

b) if th ‘ ’ i
" gen)iency”‘e defendant’s physical or mental condition “calls
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(c) if the evidence does not foreclose “all doubt” respect-
ing the defendant’s guilt or :

(d) if there are other substantial mitigating circumstances.

Sec. 3604 proceeds to define various aggravating and mitigating
circumstances, including the following:

(a) mitigating circumstances

1. extreme mental or emotional disturbance;

9. unusual pressures or influences or domination by an-

other;
al disease

3. mental capacity impaired as a result of ment
or defect;

4. the defendant was “young’;
5. minor complicity;

6. belief in moral justification plausible under ordinary
‘ standards of morality; and

: 7. no significant prior record.

(b) Aggravating circumstances:

1. known creation of great risk of death to another or risk
of substantial impairment of national security;

9. treason for pecuniary gain;

3. prior conviction for murder or violent felony, or sub-

stantial history of serious assaultive behavior;
4. commission of more than one murder;

5. great risk of death to several people;

6. felony murder;

7. murder for profit;
8. especially heinous, atrocious or cruel act, manifesting
exceptional depravity;
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9. murder of law enforcement officer;
10, murder of President or Vice-President.
S.1

~This bill also limits the death penalty to murder or trea
cases. It provides however, that a sentence of death or life o
I?r'rsonment “shall be imposed” rather than “may be imposed” s in
the Commission bill. A separate trial, with a right to a 'ur’ i aS1ln
provided. No express reference is made to the admissibiiit} 1fs o
mall.y inadmissible evidence. The bill also leaves final disc);e(z' o in
the ]L.xc‘lge, even if the jury votes for death. The bill includ lon1'ln
of r‘mtlgating and aggravating circumstances, but it docs nesta .
hibit t?e. death penalty under specific circu,mstances as d(;) Pr}i"
Commission bill. The language of the section on mit‘igatinfgs atns

aggravating circumstances is virt i i
8 ually identical to the Commission

S.1400

. tE’hls bg?t.provicfles that the death penalty “shall be imposed”
e conditions of the statute are met. I i

: E . It provides for the deatt

penalty in certain circumsta SN

nces upon conviction for

penn. ! nee: ion for Class A

e nrlllllch under the laws prohibiting treason, sabotage, espionage

rde . 3 ant,

oo mvrtg q. v:), The bill has no separate section on mitigating

aggravating circumstances. Rather, it restricts the death pgn'llt;'

tO Celtaln 1 <
[< ggravate(l CIICUIHStaIlCe under t}l various crimes
S
e

. ﬂg :r)e ’f;zas}c)):; sabotage and e.spionage: Death shall be imposed
e de;th n].rE prior ?onvmtion for one of these crimes for
o e or lite imprisonment was imposable, if the de-

nowingly created a grave risk of substantial danger to

h nation '11 ecu i y ” i
4 K t H f' th def V' a (3(1 a
' e i S Il or 1 e‘ endm‘lt knO\ lngly crea

(b) Murder: Death is authorized if the defendant

(1) committed the cri
e crime whi s
ber of enumerated crimes; while committing one of a num-
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(2) had been convicted, in a state or federal court, for
any crime for which life imprisonment or death could have

been imposed;

(3) had been convicted twice, in federal or state courts,
of felonies “involving the infliction of serious hodily injury”
upon another person;

(4) created a grave risk of death to a person other than the
ViCtim; '

(5) committed the offense in an especially heinous, cruel
or depraved manner;

(6) committed the offense for profit;

(7) committed the offense against the President or a
successor, chief of foreign state, foreign dignitary, or a “United
States official”.

Like the Commission bill, $.1400 precludes the death penalty
in certain circumstances:

(1) if the defendant is under 18 (same as Commission)

(2) impaired mental capacity (only a mitigating circum-
stance in the Commission bill and S.1)

(3) minor complicity (also only a mitigating circum-
stance in the other bills)

(4) no reasonable foreseeability that the conduct in the
course of the murder would cause or create a grave risk of
causing death.

A separate sentencing procedure is intended in 5.1400 also. A
right to jury trial is also included. It should be noted, however,
that the sentencing procedure is not invoked at all (ie. no death
penalty can be imposed) if the government stipulates that none of
the aggravating conditions described above exist, or that one of
the preclusions of the death penalty does exist.

At the hearing, the defendant has the right to most presentence
information. Evidence going to aggravation of the circumstances
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must conform to the rules of evidence, but these rules do not apply
to evidence which would preclude the death sentence. The burden
of proving aggravation is on the government, and of proving
preclusion on the defendant.

Finally, unlike the other bills, no discretion is left to the judge
when the trial is by jury. )

CoMMENT CONCERNING THE DEATH PENALTY
)

As previously stated, the Committee strongly disfavors the
death penalty. Given this view, we would favor that legislation
which would most likely limit the possibility that persons will be
sentenced to death. This, in turn, suggests to us the need for such
legislation to severely limit the categories of crimes to which the
penalty would apply, and at the same time give the sentencing
authority the greatest latitude in determining whether to apply it.

No consideration of propnsed death penalty legislation, how-
ever, can ignore the impact of Furman v. Georgia, 408 U.S. 238
(1972), which, while open to debate on a number of grm‘mds
seems to us at the least strongly to suggest constitutional prere ’
uisites which must be met in any such legislation. !

We will analyze the bills from these two perspectives.

1. Policy considerations
(a) Limitations as to crimes for which death can be imposed.

Tl_le Commission bill and S.1 both limit the death penalty to the
orimes of intentional murder and treason. $.1400 is broader provid-
ing for the penalty in sabotage and espionage cases as wel’l and is
therefore even less desirable than the other two bills. ,

(b) Circumstances under which persons accused of the enu-
merated crimes can be sentenced to death.

dBoth the. Commission bill and S.1400 preclude the death penalty
under certain circumstances (e.g., if the defendant is under 18)
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In this respect, they are preferable to S.1, which contains no such
section. The Commission bill, since for the most part it precludes
the death sentence in a wider range of circumstances, is preferable

to S.1400.

Further qualification of the death penalty exists in all three
bills. It is difficult to determine, however, whether the approach
in S.1 and the Commission bill is more limiting than in $.1400. The
former two contain nearly identical lists of aggravating and mitigat-
ing circumstances. How they would be applied, however, is in-
herently unclear. S.1400 eschews this approach, in a sense simply
defining for each crime category the aggravating circumstances
which must be found before the death penalty can be imposed.
On balance the approach in S.1 and the Commission bill is to be
preferred over S.1400, for the reason that it seems to allow the
sentencing authority to reject the death penalty i a broader range

of circumstances.
(¢) Final authority wver the decision.

All three bills provide for a separate jury trial to determine
whether the death sentence should be imposed. Unlike the other
two, however, 5.1400 does not give the judge a veto power over
the jury’s verdict of death, and is in that respect, we feel, less
desirable. On the other hand, 5.1400 requires that the government
stipulate either that the aggravating circumstances do exist, or that
the preclusions do not. Ideally, from the perspective of providing
checks on the death penalty, the two approaches should be
combined, If a choice between the two had to be made, however,
it would seem more appropriate to leave the final decision to the

judge.

2. Constitutionality

It is impossible, of course, -to state with certainty whether the
statutes under consideration here meet the standards established
in Furman v. Georgia. - That case spawned nine separate opinions,
with five Justices joining only in a per curiam opinion holding that
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the imposition of the death penalty in the cases before them

stituted cruel and unusual punishment under the §th Amend ot
We will not attempt a detailed analysis of the separate o i“'.‘e“t-
but refer the reader to Professor Michael Meltsner’s ;ecenIt) If)lonli’
Cruel and Unusual: The Supreme Court and Capital Punist O(') ’
'w}_]ich after exhaustive treatment of the course of the cap1:2;7gf:: ’
;}:;x::;:lltxgahon, suggests that the following can be derived from

While two of the Justices, Brennan and Marshall, concluded
that capital punishment was unconstitutional in any for§n t}I:e nthe
three Justices in the majority—Douglas, Stewart and Wiﬁt Con,
demned the death penalty because it had been administereg_'—ccin-
arbitrary and unfair manner. Justice Douglas observed that 1tml “;‘
been administered in a manner which discriminated ag;imt :ie

gf:i,l;tridf’o th; I:}c]eopoi;is and Loebs are given prison terms”, Justice
und that there was no rational basi isting
adonal basis to distinguish be-
tween those who had been hadt oo
: executed and those wi

on thos : 10 had not,
g;.sh}c;\,d“ hite stressed the infrequency of execution, holding that
1s had made the penalty “pointless” and “needless”, C

jorig’rof('assor “Meltsner raises the question whether given the ma
i i ’ ,
Seleézt.vewf, every death penalty which authorizes discretionar
1on of the condemned” is void, He concludes: ’

ﬂ’\“/v ¥
thgiiegztslgtlast,hStewart. anfl White did not speciﬁcally address
s theiro~ e cgnstxtuhox_m]ity of narrowly defined capital
orim t’he . r:}eta}:onmg left little room to reconcile such laws
dommeqe | 31; {\mefidmen‘t. Douglas mgst plainly con-
the moosi @ 1cre}tm{lmy capital punishment, reserving only
¢ constiutional” Stewary i cah Penalty vould ..
a strong one’ for the ‘thehnzll eIVC (')I?C all ﬂ.lé_lt et
e . > brennan-Marshall position that ¢
sta;g; spenalfyfls cc;)n.shsutlonally impermissi%)le in all ]cqif'cntrl’(f
SR ound it unnecessary to reach (that) ultimate
« . Justice White agreed that the discretion;u'y

® See pages 292-305.
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aspect of capital punishment rendered it unconstitutionally
cruel and unusual. He also reserved decision on the question
of the constitutionality of a ‘stalute requiring the imposition
of the death penalty for first degree murder, for more nar-
rowly defined categories of murder or for rape . .. While
the language is subject to interpretation, a fair reading sup-
ports rejection of any form of discretionary death sentencing.”

(at page 300)

The crucial question remaining after Furman, it would seem,
is whether a death penalty statute can.be drafted so as to eliminate
arbitrariness in the imposition of the death penalty. The Chief
Justice, in his dissent, suggests that states might pass narrow
statutes designed to reach the “worst” cases, by “providing stan-
dards for juries and judges to follow in determining the sentence
in capital cases, or by more narrowly defining the crimes for which
‘the penalty is to be imposed.” Professor Meltsner points out, how-
ever, that the Supreme Court itself, in McGautha v. Calif., 402
U.S. 183 (1971), found that sentencing standards—

“. .. were constitutionally unnecessary, in large part because
attempts ‘to identify before the fact the cases in which the
penalty is to be imposed’ have been uniformly unsuccessful.
The implication seems to be that even assuming narrowly
drafted offenses.or suitable guidelines, the likely prospect is
that juries or judges will use their discretion in as freakish a
manner as they have in the past” (op. cit. at page 301)

We conclude from our analysis of Furman that all of the stat-
utes under consideration here seem to fail to meet the standards
set there, even giving the opinions of the majority their narrowest
reading. If the constitutional infirmity to which Justices Douglas,
Stewart and White referred was the potential in death penalty
cases for discriminatory, arbitrary and.standardless imposition of
the penalty, we feel that all three of the statutes are extremely
vulnerable,

1. Commission bill—Written before Furman, this bill permits,
but does not require, the imposition of the death penalty and
hence would seem not to qualify as a “mandatory” death stat-

9
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u.te at all. Moreover, its preclusion section leaves open the wid
kind of discretion, e.g., barring the death penalty if th glf .
dant’s physical or menta] condition “calls for lenienc '?’ ; e“.'
the evidence does not foreclose “aJ] doubt” respectin tl} ’doi X
dant’s guilt. “Substantial mitigating circumstances” cai a;e vord
the death penalty, and the terms used in this section almoi? 'avc?ld
the kind of discriminatory application condemned b the l'm','lte
in Furman. A person otherwise punishable by dea{h ca mzlo“t)’
cused if his “emotional disturbance” was “e;ctreme” i;"-nh " vas
sub]:ect to “unusual” pressures, or his mental capacit}; “Im ):‘ \:'i%’s
or indeed, if he was “young” (which, given the prechl“lre i;
-those under 18, is especially unclear), On the other h mc;m}?
judge or jury can consider the murder an aggravated on,Em ("tt'e
hov.vever, not clear from the statute why they should unlesi '11 o
vatmg. factors can affect mitigating ones—although ti]is is noc gigra-
prescmb.ed) if the crime was “especially heinous atrocic;us 0 N ]elr’ ;
‘(‘)r manifested “exceptional depravity”, or if t};e defend : ;me ’
substantial history” of assaultive behavior, e hnd a

sumlz‘lllnlall)f/, the judge may overrule the jury’s death verdict pre
ably for reasons of his own—a com ’ -

¢ mendable check on the

U?S-Of the.: deat.h. penalty, but clearly one which opens the way t
arbitrary imposition of the sanction. v

.

5.1

S-] C()Ilidl’]ls a y 1 e ‘ -
lC:l]ly, the <le(:‘I’lCe Of a pl‘CC]uSiO]l se i i i .
« use lg ]

S.1400

This bi
e (;z i:)elll prtobibly comes the closest of the three to meeting
ments of Furman. That it falls far s} i judgm
e X ; alls far short, in our judgment,
draf;:})lgmc}e with Furman Suggests to us that the problem of
- e% eath penalty legislation which js both evenly applicable
Yet properly considerate of human values is insurmountable
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400 seems closer to the Furman standard

defines the conditions under which the
d. While the categories of potential
t on policy grounds stated
bills, which

The reason why S.1
is that it more precisely
death penalty is to be impose
defendants are broad (to which we objec
above), they are morc definite than in the other two
rely, without providing real guidance to the sentencing authority,

on vague aggravating and mitigating circumstances.

We do not, however, mean to overstate the distinction; for

in some respects the three statutes are identically broad. Thus,
§.1400, like the others, lists as a prerequisite to the imposition of
the death penalty cases in which the crime was committed in an
“especially heinous, cruel, or depraved manner.” Moreover, S.1400
¢ than the other two bills in permitting discretion by
hich the defendant’s “mental capacity was
but short of insanity) or where the defen-
bstantial duress” (but short of legal

goes farthe
precluding cases in w
significantly impaired” (
dant was under “unusual or su
duress).

Finally, as noted, S.1400 permits the prosecutor to determine
when the death penalty provisions will come into play. His fuilure
to certify a case as a death penalty case would seem to close the
issue, and to give rise to precisely the danger of arbitrary imposi-

tion of the penalty condemned in Furman.

APPELLATE Review OF SENTENCING

In this section we will compare the appellate review of sen-
s of S.1 and S.3400 with the provisions of the

tencing provision
bill, which was analyzed in the original report

Brown Commission
of the Committee, . 94,

Appellate Review

C. — Suggosts amendment of 28 U.S.C. 1291

$.1 — Sec. 3-11E3
§.1400 — silent
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S.1 provides for appellate review by a defendant and b
government only with respect to “upper-range impriso o
dangerous special offenders.” Accord, 18 U.S.C 351?76 nn']ent f(')r
1970 as part of the Organized Crime Control Aét of t,hen‘ICted ph
does n'ot require the sentencing court to make an ﬁatd?’ear' "
au-thorlzes a court of appeals to affirm the sente;)ccf ‘n e oy
sentence (including an increased sentence) which tl, entencing
f:ourt could ?1‘iginally have imposed or remand for furlt?u:f 2:122]: ;
;Zit;r::e:j;ntg;(; CI;I?:ZG\;er, only i‘f the government appeals thce
A bl, o flppeals impose a more severe sentence

y the trial court.

$.1400 i
does not provide for any appellate review of sentences.

Comment:

Appellate review of sentences is not new. It once exi
:::::Stea ;3 itIl:ethfede.rz.ll courts and now exists in :efer(:;‘;ls:)efd 01:1);
gates s érir?nl.lxtalry c01.1rts. See A.B.A. Project on Minimum
R Sentencema Jt.lstlce, Standards Relating to Appellate
e Tocs S, ilfp]hOVEd by the A.B.A, House of Delegates
by iegal ;;)m . ./Ioreover, there is substantial agreement
within the lega fmlur?lty to embody federal appellate review
observed: “I stump [‘;;:‘ Ii:} iezile :: o
a quarter where lawless and unchej]fectlozzzjerthiqzlllfei()qillt{vfill

as reig or

too long.” Marvi L
1972). in E, Frankel, Criminal Sentences, p. 85 (1st ed.

The Bro issi
b p\;r\r:, eS?otr(:mrnss'xon p}zoposed that a court of appeals shall
‘ eview the sentence and i
e e ] w the and to modify or set i
e p;l(:therlprocee'dmgs. We noted in our orig;nal reponl':
e sor;;osak'was intended only to reflect the Commission’s
e it the ind of review of sentencing be provided‘ We
e concept of appellate review as a way of creating

some uniformit
y out of the . )
urged that: morass of sentencing disparity and
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We took no posi.tion
on the possibility of increasing s

disagree with the provi
appellate revie
illogical and fai
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t be required of the trial court; and

B. a certiorari procedure be adopted under which an appellant
would have to convince—with attendant briefs and oral
argument—an appellate court of the merits of his appeal

before a full review.

A. findings of fac

on the right of the government to appeal nor
entences by the appellate court,

While we still agree with the concept of appellate review, we
sions of S.1. Specifically, the limitation of

w to so called “dangerous special offenders” © is

1s to meet the problem of sentencing disparity.

d inappropriate sentences are not, of

“dangerous special offenders.” Fou
example, in recent years one of the most consistent areas of dis-

parity in- sentencing has been the disposition of draft cases,®®

obviously an area seldom covered by the dangerous special
offender provision. And, perhaps more fundamentally, a selective
exercise of review would fail to meet the aim of allowing appellate
courts to evolve uniform sentencing guidelines through decisions on

all types of sentences.

Excessively lengthy an
course, necessarily limited to

Moreover, with respect to the upper-range imprisonment for

dangerous special offenders S,1 provides:

e shall include review of whether the
was lawful, the findings made were
the sentencing court’s discretion was

“Review of the sentenc

procedure employed
clearly erroneous, Or
abused.”

includes: previously convicted of two felonics
and imprisoned for one — pattern of eriminal conduct which constituted a
substantial source of his income or in which he manifested special skill or

expertise — aggressive conduct — fircarnt — conspiracy.
22 Tt has been common in this area for individual judges to exercise one
sentencing policy for all draft defendants. Thus, one judge would consistently
impose probation, another the maximum five years impri -onment. See “Sen-
tencing Selective Service Violators: A Judicial Wheel of Fortune,”, 5 Colum.

J. Law and Soc. Problems 164 (1969).

e
¢ Definition, at §1-4B2(b).
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It is not at all clear that this language will be interpreted by the
:Iourts as a.uthorlzmg broader sentence review for the defer}lldant
han the limited review currently undertaken in a

federal circuits. umber of

_ The first two areas to be included in the circuit courts” revi
undf:r S.1 (whether the procedure was lawful and hslrewew
findings wefe erroneous) fall within the general area ::;3 f:a\]:; thi
th? sentencing process. Federal appellate courts presentl d'w'o
gulsh'sharply between that kind of review and revie e
ngnety of }fhe sentence itself. While refusing .to revie‘:/ garct)ifcutll']li
rew:}(ﬁs}; tdiecot:)tcs have alrea:ly recognized their authority to
o nooul process grounds®—the sentencing process. Thus
discreﬁomppé Zte courts preclude themselves from reviewing thei
diseretio a;ie]u irir;;ent (.)qf the .trial court in imposing a particular
rently rf;view ivhethe_re‘z;]ln favc\,*ltlsthrcl)z't‘esitqamtto >, a]?thorization—cur-

ecessary to make ]
;f:;jisciz;rseztflys I;ris]ented 1and c:'onsidered.“ Thereforfaljat;e]uﬁiftn1 tG\\I')cE
provist COdiﬁcétiona);fw: lfbe mterpret.ed by the courts as no more
e orm of review currently recognized as

The last ar i
would als:’t ::::teof re\l;xlew PrOpf)sed by S.1 (abuse of discretion)
case law. The )hrpm “e};ns of interpretation because of existing
been given a lqrt?sel ai use of discretion” as currently used has
sentence revie\s; lfillltlary lzesmcted definition in the context of
stated that th - .10.11g appellate judges .have consistentl
ey will review a sentence only for “abuse of discrey

¢ Followin
g the decisi
US. 736 (1948). ision of the Supreme Court in Townsend v. Burke, 334
¢e 3
Cases recognizi ;
gnizing this authori
rect a varie authority haye vacated sentences i .
nllxﬂﬁon concténgf‘é) TI?Sicrlllcrgiv?r;9rs including the considemt?(s)r:nog rgﬁfsetoincfgr-
the imposition ictions, consideration of prior i : -
h of a lon of prior illegal convicti
his right t L ger sentence becuuse the d victions,
0 a trial or t he defendant chore to :
dence in s ’ o an appeal, the consideratio . _ excreise
entencing, and violations of statutory sentennc?flgl";ﬁ;lcl}:}c'l seiaed ok
ures,
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tion”, in practice this is virtually never found,” and this standard our view this right is so basic to the
. . imi 3 : I (] .
has in fact been used as the equivalent of refusing -any form of criminal justice that the appellate Courtf Oﬁer administration of
sentence review. Therefore, there is at least a possibility that the accept this responsibility, should—irideed must—

choice of “abuse of discretion” as thé statutory scope of review
may he viewed by the courts as authorizing no more than the

restricted review presently available. THE SPECIAL COMMITTEE

In summary, then. S.1—whether by design or inadvertence-—is ON THE
susceptible to interpretation as merely a codification of current PROPOSED NEW FEDERAL CRIMINAL
practice and therefore falls short of the desirable purpose of such oF THE CODE
a provision: to unequivocally mandate appellate review of the ASSOCIATION OF THE B
propriety of a particular sentence to an individual defendant in AR OF THE CITY OF NEW YORK
light of all the relevant factors. Tre HoNoraBLE Smxzy H. Ascr
Moreover, there is no provision for an appeal taken from the Chairman '
district court’s review of its own sentence, cither pursuant to 28 ArtHUR H. Crmisty
US.C. §2255 or to F.R. Crim. P. 35, as distinguished from the Doxato ], C Joun S. Martmv, Jr
original sentencing. For the sake of comprehensiveness and clarity, + LOHN ELEANOR |, P P
provision for such a procedure should be specificaily made. Raymonp L. Fars, Jm. Pavr. K » HIEL
We fecl that a defendant, as a matter of right, should be able Roserr J. Geniesse C - Roowey ‘
to appeal to an appellate court any sentence, regardless of its RicuarD A. Givens HARLES A. STiLLMaN :
length®® and whether the product of a plea or a trial. For such Rosert H, Hurmany Harry 1. Subivy
an appeal to proceed in an orderly fashion, findings of fact by the . Fraas E. Koo DanNIeL Sunrivan

sentencing court should be made mandatory. We do not believe GERALD WaL

- . PIN
that a sentence should be permitted to be increased on a defen- :
dant’s appeal because of the likely inhibiting effect (see North

Carolina v. Pearce, 395 U.S. 711 (1969). July 18, 1974

ANDREW M. LAWLER, {r.
RonaLp G. Woumr

In so recommending, we realize that these appeals will create
an additional burden for the federal circuit courts.f However, in

———
¢ In perhans a handful of cases the argument may be made that a circuit o
court (primarily the gixth Circuit) has veversed based on a finding of abuse :
of dizcretion. Such cases are rare,
0o« the sentence which is minor when compared to more serious sanc
tions is neither less likely to be excessive for that reason, nor necessarily 0
less importance to the particular defendant involved.” ABA Standards, suprd
at 18. :
+ See Friendly, Federal Jurisdiction: A General View, 36 (1973).
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REFORM OF THE FEDERAL CRIMINAL LAWS

MONDAY, JUNE 17, 1974

U.S. SENATE,
SuncoaMITTEE oN CriINAL Laws AND
ProcepUREs OF THE COMMITTEE ON THE JUDICIARY,
Washington, I).(".

The subcommittee met, pursuant to recess, at 10:40 a.m. in
room 2228, Dirksen Senate Office Building, Senator Roman Hruska
presiding.

Present: Senator Hruska.

Also present: Paul C. Summitt, chief counsel; Douglas R. Marvin,
minority counsel; Dennis C. Thelen, assistant counsel; and Mabel A.
Downey, clerk.

Senator Hruska. The subcommittee will come to order.

The acting chairman apologizes for his tardiness. It was occasioned
by an appearance on the floor to engage in a debate which is in prog-
ress, and my turn came at 10 o’clock. I fulfilled my obligation, I am
now here to take the place of Senator MeClellan who is the chairman
of this subcommittee. He is busy presiding over meetings of the
Appropriations Committee, and asked me to take charge here.

Our first witnesses this morning will be Mr. Joseph L. Nellis, gen-~
eral counsel and Dr. Melvin A. Gravitz, secretary, for the Council
for the Advancement of the Psychological Professions and Sciences.

Gentlemen, will you take your place at the witness table and proceed
in your way to testify. You have submitted a statement to the com-
mittee and it will be placed in the rvecord in its entirety at the con-
clusion of your remarks.

STATEMENT OF JOSEPH L, NELLIS, GENERAL COUNSEL, COUNCIL
FOR THE ADVANCEMENT OF THE PSYCHOLOGICAL PROFESSIONS
AND SCIENCES, ACCOMPANIED BY DR. MELVIN A. GRAVITZ,
SECRETARY, COUNCIL FOR THE ADVANCEMENT OF THE PSYCHO-
LOGICAL PROFESSIONS AND SCIENCES

Mr. Nerws. Thank you, Mr. Chairman.

Mz, Chairman, we greatly appreciate the opportunity to present the
views of the Council for the Advancement of the Psychological
Professions and Sciences on the question of possession and dissemina-
tion of obscene material as regulated by section 1851 of 8. 1400, the

Criminal Codo Reform Act of 1973.” Tn a few minutes T will discuss
the comparable provisions of S, 1.

[am Josoph T.. Nellis, T am a practicing attorney here in Washing-
ton, D,C. T am the general counsel of the Council for the Advance-
ments of the Psychological Professions and Sciences, which we call
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CAPPS for short. I am accompanied today by Dr. Melvin Gravitz,
practicing clinical psychologist here in Washington who is secretary
of CAPPS and a member of our executive committée who will be ably
to answer any questions you might have with respect to the viewpoing
of the psychotherapist on this subject.

CAPPS is a public-policy organization addressing issues principally
of interest to professional psychology. We have previously testified
on such subjects as vocational rehabilitation, health maintenance
organizations, aging and the problems of the aged, medicare/medicaid,
community mental health centers, and national health insurance.

We are taking no position on the overall question of the definition
of obscene material and the access of the general public to the materials
so defined. That is o thicket which the Supreme Court is in and we do
not have to get into that one I do not think, Mr. Chairman. We are
very concerned, however, over the proposal in section 1851(c) of
S. 1400, to restrict the dissemination of material so defined. As
presently drafted, S. 1400 would allow a psychologist to disseminate
such material only, one, if he was affiliated with an institution of
higher learning, either as a member of the faculty or as a matriculated
student teaching or pursuing a course of study related to such material,

or two, if the receipt of such material was authorized in writing by a
licensed medical practitioner or psychiatrist. Psychologists should be
listed equally with medical practitioners and psychiatrists as indi-
viduals who may authorize receipt of such material, and there are two
good reasons for this. These restrictions would needlessly interfere
with the effective functioning of psychologists in diagnosing and
treating mental illnesses and emotional disturbances and psychological
problems of which there seem to be an increasing number in the world

today, and thus they will result in detrimental and unintended |-
offects ol the practice of psychology; and they will not serve the {-:

public interest.

The problems raised by these restrictions are in arens completely ‘
tangential to the control of the public How of obscene material. In |

their professional practice and scientific research, psychologists must

often use sexually explicit materials. In a psychotherapeutic setting, |

these materials are used to deal with many psychological problems,
such as marital difficulties, where such material is used in counseling;
feelings of inadequacy, where such materials are used to impart

information to persons whose problems may stem from lack of |
knowledge; and behavior modification, when deviant behavior can |

be adjusted by use of sexually explicit materials and negative
reinforcement.

To block access to such materials, Mr, Chairman, by the psy- |

chologist and his clients would seriously restrict the practice of

accepted and useful forms of therapy, for which no suitable replace: |

ment cwrrently exists and would ultimately result in persistence o

otherwise-remediable mental illnesses and emotional disturbances.

We believe that a proposal to regulate the dissemination of “obscent |-
materials” that deprives professional psychologists of an essentiol|
therapeutic resource incurs a cost to society and to the affected|

individuals which is unjustified.

5. 1400 presently recognizes the validity of the foregoing arguments |,
by permitting the dissemination of materials by licensed medicst

il ioiel
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practitioners and psychiatrists However, it fai '

i ) CAIaTIsts, » 1t fails to recoeni s
equal status of psychologists to use sexually-explicit cogiize the
psychodiagnosis and psychotherams e materials in
Tty related to yelotherapy covering problems not ne
im\‘l ? tr_e ated Yo sexual disfunctioning. It contravenes the spi 1? of
.eg,lsln lon In 46 Statés and the District of Columbia whi ﬁplr.l of
psychologists licenses or certificates to provide mental h i s ooants
to patients. ental health services

Psychology is recoenized
T ; shlzZed " as an autonomous: discipline ;
o Tor Bomeg dioEiams, te tho CHAMPUS \erlt, benshe
ependents i s P S
CHAMPVA fof Vetera;so mrﬂllhgﬁgyfggﬁ?ensn glf anc} military retirees;
msfituti T of veteran side
ggﬁlg‘ltlgnﬁzll.(gwojlk of the Veterans Administration a;dmtlltlsel(}: éche
whivchni: oev%r‘sm e l(re(%eral. Employees Health Benefits insurance elga,
el 00 Isevem million Federal employees, annuitant p I%
)avSedutﬁgsi?[ 1W0u1c_1 like to also mention H.R.,9440 \Vhic?l zllln <
g; eﬁate e, Ocl%‘se of Re‘pljesentn.twes and is now pen’din in tlah
}reedon ofs O ceﬂimd Cl_Vll.S.ervme Committee. This bill x%and tlEE
Heﬂlthlige—rf é)tme fOl" ‘all md_lwdu.als covered by Federal Em ‘10\?7 o
cithout el S contracts, insuring direct aceess {o sycl pl s
without mandatory medical referral op supervision bsychologists
Nineteen States. now have such "fl'eedmn-of-choica” ¢
:((w tenflg psychologists and such legislation is pendine in six dil-u.?utes
s 'x}‘ e e%llilat_ures. S M1 SIX additional
¢ American Psychiatri fion in -
pivchintrists’ velatiols z*fc A.$socmt10n, n its position statement on
fossionals. has woerdk h 1ps - with nonmedical mental health pro-
providers of Ame1fi?sﬁmlf§§lttlhe importance of psychologists and o%her
iae. ealth  services 1 institut Y
uu’(ll‘ I;n independent practice, In both institutional settings
e sit s s .o
sutonal henlth nsurance pesmpmiras eiation for Mental Health on
131 'ecognizes licensed or certy i
melrét\%'loﬁii{lt‘]ll Sell vice providers such ag psychologisttsl?ed independent
o e "theca%;r:g\})ﬁ Lériﬁ?stcimableé therefi)ro, to expect psycholoeists
. A me of a medie v svehi b ol
folT eilae(i}é p]ument' exposed to obscene materiﬂlg1 doctor or psychiatrist
4 aso exists a strong possibilit L Q
foreclose legitimate areas of 1scient;iﬁcy 'Fhm'sl. o s drafted would
production and transfer of sexually expﬁgl(tl;qlilclt tqu%)S%ChOIOngts' The
not associated with institutions of hiches jorriorials by psychologists
halted. Wh mstitutions of higher leamine would i T
. While the affir . : uning would in effect he
that possesson of&gll Clﬁagsaetecllfilcsnslg 1111 section 1f851(c)(1) recognizes
10308, 1t Frile affenioit - Iate 1ecessary for educationg) .
%)ut by iﬁﬁlﬁrﬁffl@ﬁtn’,@bhto exempt research, much of which isfl c;rll)'il:d
Dractice, not afﬁliastelc{lwigﬁlggal's’ tr %Setgwh irllStimteS wd In private
that it i ; . msutution of higher learning .
Dlaterial\:ﬂilnbgegéis:ﬁcf%nt to rely only on the definition of g)ﬁé&?@
constitutes g minoi‘1 1)0?3(1)1(1b2>f('%;)11et0 hdclamons%rate‘ fhat the material
is reasonab] L Whole product of which it is a part
as a who}g )tronggfglslaly and appropriate to the integrity of the ?)rolzl?ilct ¢
not included primagile e oS4, scientifie, or literary purpose, and is
Vo] plinmnly to stimulate prurient interest.” . :
aists opbavocate an amendment to S. 1400 to includ e
8ists as professionals able : : 0 Include psycholo-
& obsceno. A o 1 o authorize receipt of materials defined
dccomplished by iﬂ(ﬁﬂlc%;(ulllt?llt would be very simple, Mr. Chairman
seyme] ixpp o . N il
e)(2) of S. 1400 g the word “psychologist” in section 1851

4648775 g
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We also recommend the amendment o

£S. 1400 to cover psychologists |
and/or individuals working under the supervision of psychologists |
in research institutes,

hLospitals and similar institutions, and in private
practice. We have an additional recommendation regarding S. 1,
\Ir. Chairman. The comparable provisions of S.

. 1 section 2-9F5,
are drawn to generally allow trafficking or dissemination by ¢‘institu-
tions or persons have scientific, edu

Mita S caceaey

cational, governmental or similar

justification for POssesSion. of such material or item.” _
1t seems clear that S. 1 intends to cover spch persons as medica] |
doctors, psychiatrists, and psychologists. While we do not advoeate

drawing up an unnecessary and burdensome loundry list of such |

jnstitutions and persons, We do ask the Congress to express its intent |-
to cover such institutions and individuals as are now under discussion, |

Mr. Chairman, that concludes my prepared statement. Dr. Gravitz
and I will be very pleased to answer any questions that you might |

want to direct to us.
Senator HRUSKA. Thank you very much. That is o very lucid state- } -
ment. 1t seems to be quite reasonable, '

AMr. Neuis. Thank you, sir.

Senator Hruska, This subject will be considered by the subcom-
mittee in its final draft efforts, and it will be a decision of the sub- |
committee, but you may be assured that the acting chairman is quite |-
sympathetic with your objective here, and I will so express myself |
when we get to the final point of drafting.

\r. NeLuis. Thank you, Mr. Chairman.

Senator HruskA. Thank you very much.

\r. Nrrois. Thank you very much.

Dr. Gravrrz. Thank you very much, sir. .

Senator Hruska., Our next witness is John K. Ven De Kamp, Feld-|
eral public defender in Los Angeles, and Ms. Lourie Susan IHams| |

PRSI

who is deputy Federal public defender in Los Angeles. ;
i Legal Aid and Defend- |-

They are appearing on behalf of the l\fational L
ers’ Association. Their general subject 1 that of sentencing.
My, Van De Kamp, you may proceed.

STATEMENTS OF JOHN K. VAN DE KAMP, FEDERAL PUBLIC DE

FENDER, LOS ANGELES AND LAURIE SUSAN HARRIS, DEPUTY

FEDERAL PUBLIC DEFENDER, LOS ANGELES; ON BEHALF OF THE} -

NATIONAL LEGAL AID AND DEFENDERS' ASSOCIATION
Mr. ¥an D Kayep. Thank you, Mr. Chairman. My name is Jolf -
Von De Kamp. I am the Tederal public defender in Los Angeles.Ij
might add by point of reference that I served for close to 9 yearsi
the Depurtment of Justice, in which I serv i
Los Angeles, and a8 the director of the executive office for the Usg
attorneys here in Washington, D.C., from 1967 to 1969. '
With me today is Laurle

public defender in Los Angeles,
¥ Senator Hruska. Now, Mr. Van De Kamp, you have presented -

the committee a copy of your very comprehensive statement. o
Tt will be printed in the record in such parts as the staft will detery’

mine, and I presume you will highlight it.

ved as the U.S. attorney !

9
Tarris who now works as & deputy Tederd| -
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Mr. Vaxy Dr Kawmre. That's correct. W
T e .. * e 3
mg,?rbe c‘{a_ys, if I read it; I certainly have ngvgxllltlgntl;)ie helfe 1fqr l.murs,
this morning. ' on of doing that
%tfna%)r HBUS%A. Ver%r well.
Mr. Vax D Kane. I would, th ik i i
our Work and discuss briefly what T ?Jﬁlqrﬁé ill,lgzesg?llglvf A most imp of
tant recommendations. : of our most impor-
‘%?na‘tzor H]I)RUSII{M. That is fine.
Mr, Vax DE Kawmp. First, let me expr
; I ) XPress a wor reciati
aéll‘?g;ngl 18 t{) testify. We feel that a progressi\orled gtgg);te:clla%mll f'or
Cring nI&tl n(;f e&s very badly needed after years of piecemenl ae( n flﬂ
met, T i hat i one s o whih 301 wil i sy ity
a e , po— s L
s_v?[te 4 ) se lawyers and everyone involved in thsci
would also like to compliment thi i
) ) is subcommittee for isting i
gh%%l?s) i’l;aatgiﬁ?g Iﬁcithodlcal way to give this code theelf:fioridp&r ilxsrtgﬁlgan%
that s 1 x?rork > has Elalgen years,‘but it is only through the Sluoo‘il'lllrr
that we are e\;yeruggillsv t%léitaﬁgsthedhe&rmgs fnb you &re‘hﬁajnz
Godspeed in finshing g to, geb this codo out of Congress; 1 wish you
e we express disagreement with certai i
) ! n port [
Er eligo ;:(I)it:tl;llng to sentencing, we want to make ilg clelaornsogfmys"ﬁhl&tan'd
ue o }g ectat b\:e(,) tpgﬁ :I}lg]gfogjﬁ;hés subcommittee, but of the scholurql?i](;
S | own Commission and of the £ £8S,
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far along s ;ls‘e ) hf:);;'ef Ht;l;l};lfg 111); ctzlmln be fairly stated that all threee 2;
im%oviﬁents i existing lony. oth structure and substance, great
i :raco I;es:llqul;selves this morning to sentencing and corrections for
T o Lg)aall?h drea%fms. We are interested in it on behalf ofstl?1
ciona., Legnd an Defender Association, because the code whi -}e
State legislaturec;nsxg;llslsgllls g(')lélég fo A b Yary, strong Mmpact o éiul
theS onsty, our State criminal justice systems throughout
peaking more personally w i ; i
hoo v we are in court on a daily basi 36
o \?rgrsgisr(]alnt code operates. We see how it shosxr't;—glilzfﬁg?g “(;e h(;e
fico o Lo 1& 1(13521(1;2 ?vgleldrsell)mprozel?ent. Each year for ex?mmplieog)u(;
o Ang resent close to 2,000 indivi N,
deg:g (féltsl?;sigl % 1'1%w If‘egleml criminal filings. We get iﬁf %ﬁfﬁﬁ{\[%set o
roprosent. the 1S dimralgned ; 1t is our responsibility as defendersnt{L
rosults tn on e;ﬁy %%Isléligs‘(ff%gaxﬁt’ through the system whether i(t);
C(ilgg’.t){';i several of our cases ha:»re.HmLtEly goes fo the U.S. Supreme
, our present fiscal year, nearly 750 of those 2,000 defendants

i will ei ) oui
gither plead bllllty or be found l'lilty after trial H na‘bumlly upon
)

conviction they face th 6 of i i
Crlr%\llnitl sanc‘tiyonS. ¢ prospect of incarceration or other available
e pronouncement of sent j »
cont . 1 stence by the judge d
oo r%clt'}emlrl) z},nclé%?&. ’Ji‘;he unlucky ones Wh]o 1'%ceixgeesj axillogeglt},gngousr
msltitution. act with us until after their release from the
further, our offi
P , our office represents those indig [
ederal correctional institutions at Termmaffgfgltarﬂffiﬁgagg SLgIElptg]ce
, b}
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H Ceme Mhiz v N
who seck our assistance in parole 1'0&’0(:&%9111 ]1{;&111111%2.0 glg‘ll%s )t ﬁﬁ:} \:‘2
" thos ings, which by necessity S

1 ~d about 75 of those hearings, Which BJ tal
ﬁgﬁigfldﬂ{c walls of thosc institutions un(% in very close cont with
correctional and board of parole personnel.

i i » in which sentences !
St ames ST ing the manner in which sentences
There are MALy 1ronies surrounding menne ; ene
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‘ p t i ther -
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i ; restricted » a8 does
aren of our law does one man exercise such uny (astn;ijgd ﬁ%‘;ﬁ o
the sentencing judge. No other country in the 1ree \
that condition to exast.
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3 2 ~ "'hov v : [ “
Nuturslly there are some restraints on judges. They oper ate in full
o 2
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" Doard may and often does decide to continue the defendant’s case to
expiration of sentence following a hearinig held but three or four
months after the defendant may have begun serving his sentence.
Tor o number of reasons nearly all of these decisions by the Parole
Board are virtually unreviewable beyond the confines of the Parole
Board itself.

With these facts in mind, therefore, we seek to bring the light of
day and the light of law into the sentencing and probation and parole
process, not to hamper socicty as it tries to deal with an offender, but
to bring the corréctional process into sight so that the public at large
may get o better perspective on how effective its government is in
dealing with offenders, and to bring & sense of fairness and rationality
into a system which is so presently lacking in this regatd.

We would therefore like to discuss some of the most important of
our recommendations this morning; Ms. Harris will follow me and
discuss some areas which I will not cover.

With respect to fines, we have pointed out that under S. 1 vou have
a setup where a minimum 10-day mandatory daily term for paynient
is provided. Alternatively we suggest that you set maximum fines
which are extremely high. We do so because we think that the 10-day
minimum mandatory daily term should be eliminated, and thut a
judge should retain discretion in imposing conditions for payment.
For a defendant who receives a small fine, to have to pay it out over
10 days with daily visits to the court is inconvenient, not only to Lim
but to court persounel as well.

Where a large fine is imposed by the judge on the theory that its
imposition will create some form of public deterrence, if there is such o
thing, breaking that fine into at least 10 daily allotments may tend
to diminish the impact of that sanction on the public.

We commend the special sanctions which the Brown Commission
recommended, and which have been carried over into S. ’s 1-4- A1 (7).
Since incarceration cannot be applied to corporations, and since fines
may amount to a very small slap on the wrist o large, well-heeled
corporations, we urge the passage of a somewhat modified provision
which, upon comviction, would mandate notice to those persons or -
classes harmed by the offense, and on a diseretionary basis allowing
the court to compel notice through the media to.the section of the
public affected by the conviction. We make this recommendation on
the basis that if there is such a thing as preventive deterrence, the
knowledge that adverse publicity will result from its misconduct may
be the most fefted consequence of conviction for a corporation.

Criminal forfeiture is not part of the existing sentencing practice.
nmy years of practice I have never seen a forfeiture made part of a
criminel proceeding. S. 1's 1-4~A4 would provide for mandatory
forfeiture upon application of the government for any property used
or intended for use in violation of those crimes listed in the rack-
eteering sections. This sanction and its civil counterparts, like fines,
can prove to be a substantial penalty to a defendant, but because of
its mandatory features and because of its breadth to include innocent
third parties, it can also work great injustice.

for example, when a judge is forced to take away a man’s car which
has been used in an offense, he may be forced to take away his trans-

| Portation to gainful employment and his ability to support his family.
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Or by ordering & professional photographer’s camera forfeited, he
may take away the tools of his trade.

Now, in some cages forfeiture can be justified, based on the nature
of the offense and the offender, but a judge’s hauds should not be tied,
He should have discretion, Further, the forfeiture sanction should be
limited to & culpable defendant. It should not be used against innocent
third parties. ;

Tor example, assume that I loan Ms. Harris my car and she goes out
and uses that car in a narcotics transaction without my knowledge
gets caught and arrested. The car is seized. Should I be penalized!
She should be appropriately sanctioned, but theve appears to be little
justification for making an innocent third party the subject of what is
really a criminal sanction, :

The forfeiture sanction, whether it be termed criminal or civil,
L2eds new examination. Today’s law allows law enforcement agencics
to seize and hold subject to later administrative and court clamms for
return, claims which arc often processed so slowly as to cause financial
hardship on the owner of the property, so slowly that the property
itself may be substantially depreciated before its return.

I can testify to that on a first~hand basis. I have seen cars seized
from clients and then held for months pending a decision on a claim
for remission filed with the Treasury Department. Sometimes the
claims are successful and the car is ordered returned. But when is the
car released? Often times 90, sometimes as long as 180 days after the
car was seized. And only upon payment of storage fees.

I suggest today that the committee seek testimony on the use of
forfeiture as it relates to criminal violations. I would {rankly prefer
to see it made a discretionary sanction available for judicial imrposition
in criminal cases in the same way as fines. My comments today of
course do not relate to contraband seizures, which should remain on
their present in rem baris.

With respect to probation, I think it is important that the code
treat probation as a sentence, not as an event in lieu of sentencing,
We support: the concept that probation be considered as a proper dis-
position in cach case unless confinement is necessary to protect the
public from further criminal activity by the offender, and/or the need
for treatment and supervision relating to an offender’s potential for
further criminal conduct cannot be provided through available
community resources.

We take some issue with the criteria set up in S. 1, particularly the
first standard which the court is to consider, that is “the need to main-

tain respect for law and to reinforce the credibility of the deterrent
factors of the law.” While warchousing & hardened criminal and a
potential recidivist may well be justified in o particular case, the
tuzzy concept of public deterrence is one which has often been usel
by trial judges as o justification for o jail sentence, and yet we know
that a sanction does not have preventive deterrent capability unless
the public is not only aware of the potential sanctions that will bs
imposed, and knows when it will be imposed. And I can tell you,
Senator, that press coverage and public awareness is absent in all but
the most extreme, extraordinary or bizarre Federal cases in our
district. For this reason I would suggest that the provision be elimin-
ated since it tends to shift the focus of the judge away from the of-
fender to a concept which is rarely applicable.
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We have commented more fully in our written report as to those
criteria which should be considered in evaluating probation, many of
which are already contained in the provision.

We are also concerned about the relationship of the probation
officer to the offender. As it stands now, the probation officer is a
quasi-law-enforcement officer operating as a part of the court system
with loyalty as much to the district court which appointed him, as to
the probation service and the correction service as a whole. The
probation officer should sexve as an officer of the court since his reports
will be relied upon by the court, but since his principal job is as a
guide, as a consultant, as a helper for the probationer or parolee, his
law enforcement duties provide a role conflict inimical to his duties
to his clients, and give him sweeping powers in terms of interrogation
and search and seizure, which if-used by a local policeman would be
held unconstitutional. And as a result of these powers, probation
officers have been called on by local policemen to do what they cannot
do.

We think this should stop and I venture to say that many probation
officers feel the same way. )

As a result, we suggest that probation should be taken out of the
court system and tied in with & Bureau of Corrections, if we call it
that, independent of the Department of Justice. We also suggest that
their special arrest and search and seizure powers be taken away,
retaining in them, however, the power to malke citizens arrests.

The Brown Commission has proposed appellate review of excessive
sentences in criminal cases, Neither S. 1 nor S. 1400 provides for such
review beyond the existing and seldom-used dangerous offender
provisions. I cannot recall one case for example, Senator, where this
dangerous offender provision has been used in our district, at least in
which our office has been involved.

There has been legislation submitted with respect to appellate
review of sentences aimed at giving the courts the power to reduce
excessive sentences, and more indirectly at opening the sentencing
process to the development and application of ecriterin which are
rational and just. We strongly support ‘the concept, and in particular
would welecome passage of your bill, 8. 716, which was introduced last
year.

I think the need for sentencing review is manifestly clear. James
}?ennett;, former Director of the Bureau of Prisons, has noted that

some judges are arbitrary and even sadistic in their sentencing
practice, It is notoriously a matter of record that by reason of senility
or virtually pathological emotional complex, some judges summarily
lmpose the maximum on defendants convicted of certain types of
crimes, or all types of crimes.” )

As in every other phase of the law, the judiciary should have both
the power and the obligation to correct its own error. We therefore
support the availability of a detached reviewing panel to review ex-
tessive sentences, and if appropriate, to reduce them.

he court of appeals, because of its detachment and discipline
seems to us the best qualified to perform this role.

~Now, much concern has been voiced about the potential for increased
appellate workload which this mey bring. Prof. Livingston IHall
testified on that issue before this subcommittee in 1973 and observed
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that the English appellate review system which has been in operation
for years has not suffered increase in their appellate workload.

There are built-in limitations provided in S, 716 which will tend to
cut down the appellate workioad. For example, there is the implication
that written opinions need not be filed in a case where & sentence is
affirmed. We suggest other limitations. We would limit sentence review
to situations where there is an actual order of incarceration, that i,
where o sentence is suspendeq, no appellate review of the sentence will
obtain. We would also require that prior to the filing of a sentencing
appeal, the defendant apply at least once to the district court which
sentenced him for modification under present rule 35.

But the most significant limitation on the workload would be
created by the courts of appeals as over a period of time they develop
what Professor Hall has called a “jurisprudence of sentencing.”

Other limitations may ultimately be deemed appropriate. There
is talk of limiting appellate review of sentences to cases where there is
at least 1 year, 2 years, or 5 years of incarceration. Until we have had
time to sce the extent of the workload appellate review of sentences
brings and until we have had time to develop a jurisprudence of
senteneing, I think such limitations should be held in abeyance.

As we noted today, sentencing procedures such as they are, are at
feast visible, whereas the decisions rendered by parole boards are not,
even though the decisions made there can be just as onerous. Parole
legislation is now pending in Congress, I would paticularly direct your
attention to the bills introduced by Senator Bayh and Congressman
Kastenmeier, Because of their pendency and the hearings underway,
it has been our recommendation that o determination by you as to «
specific parole system be deferred until study has been completed by
the bodies now studying these bills,

On the other hand, we cannot refrain from saying that for too long
parole boards have had untrammeled, unchecked, and nearly dicta-
torial powers over those whose lives they control. In making parole
decisions, the board should be subject to the same due process re-
(uirements as the sentencing judge. To this end, we urge that consid-
eration be given toward, one, fixing mandatory time for the parole
board to review each offender’s case, requiring at least yearly review,
parole release for each offender, and in the case of an offender with
a sentence of less than 1 year, a review within 3 months of confinement;
two, that parole officers and probation officers be divected to assist
the parolec in the preparation of a release plan and that the board
provide notice to the offender of the information it considers relevant
to the determination of readiness for release on parole; three, that
the offender shall have and be entitled to an attorney (f necessary an
appointed one) to assist him to prepare for the hearing, much the same
way as provided in parole revocation hearings, not to make fhe hearing
adversary in nature, but to insure that the potentia} parolee gets his
story ncross.

I 'can testify personally as to what that means. I have sat through
many parole revocation hearings. My practice is to interview the
defendant twice before he goes into the hearing trying to get him to
relate his story fully to me. Yet despite the preparation, I have seen
many defendants who talked freely and openly with me frecze up
once they get inside the hearing room. So my job in that revocation
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story Is to draw out of him through questions the information I
know he wants to present. ’ i

My job as an attorney in a parole hearing would be essentially the
same, that is, to ask the kinds of questions that enables him to oot his
l:ull story out. That is important, for there can be nothinwpmori\
frustrating to a person facing a parole release decision than to be
inarticulate in the face of authority, to be inarticulate and then
ultimately frus‘tm,teg] when the decision goes against you.

Four, that full disclosure of the information be made available
to the defendant and his counsel, unless compelling’ reasons for
nondisclosure_are shown. In those cases where that information is
relied upon, the board should so indicate in its findings. If irrelevant
the board will remove the material from the file and then seal it.

But generally, the decision should favor full diselosure to let the
purolee know what he is up against. Full disclosure generally works
in everyone’s favor. T have been involved in parole revocation hearines
where mformation has been revealed to me out of the file which was
absolutely irrelevant to the particular easc at hand. I once had 1
hearing at Lompoc, for example, where my client faced revocation on
a burglary charge, In the course of the hearing the parole examiner
said, “Well, isn’t it true, Mr. Soandso, that you were involved in g
bank robbery in Los Augeles with Henry “Hopkins and Andrew
Johnson?” I was somewhat startled.

And I said, “Mr. Alex, I know that case. T represented Tlenry
Hopkins in that case. The man before you today is white and the two
Inen you just named were black. What's more they lived more than
£00 miles away, I know that case inside and out. There is absolutely
no rg,lex"ancc between this man and the two men involved in that
case.”’ Somehow some part of the Hopkins-Jackson reports had been
transferred into my clients parold j acﬁet. If it had not been for that
off-hand remark to.me that the report was in the file, I never would
lﬁnve known nor would we have been able to straig'htcn’ out the record,
fugl 1L not__been disclosed the Board. could well have taken that bit
of information, assumed that my client was involved, and put his
parole off for another couple of years without disclosing its Teasons
eu%gr ho]me 0;' Illllv client. . A

Ve believe full disclosure worlks in a beneficial way, t ~ s
their counsel and to the parole board as s(f wlié}g.l e, fo defenduate,
ﬁlgz'emﬂl;‘qres'tilpp(irti) a}t{wo step internal appellate review process:
l‘CVié . procc% 901'3\?1 . ‘(:m{] mon}bler; second, to a national bpgrd. Such
view brocess wit un the parole board would tend to minimize the
potential for judicial review. The board of parole is now implementing
such a {wo stex review process. N
« (‘It iélgd‘s ;g({t)léf;;; thabl c%u(h‘cu}.l review should not be foreclosed, as
——_— 'Wﬂiéh ) wou .12101\ ide. T}mrq i1s no other administrative
]'l?(licihl it has 'lmcen‘cc a legislative grant of immunity for
ool (2 1{e\f\‘r, as t ;Ext'l;lo])osecl in this section. And there appears
P ]J:s(,) fication 101 SL}ch preclusion in the parole process.
which g ne1 'aﬁcf tti&b~“}e did not cover in the 160 page document
Hieng oo t]})}p fed fo ;153 mf )cq{lllxpptpe;tlllat 13 the subject of oxpunge-
i 3503 e liamo;‘a, of disabilities, The Brown Commission in
s 3502 mslg section 3504, dealt with this area. There is nothing

parable n 5. 1 and S. 1400. In talking with your Chief Clounsel

J |
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before this hearing this morning, I told him of some of our regulatory
provisiops in California. In California you have to have a State
license to sell mattress ticking, you can imagine the other things which
are subject to license there too. But if you have been convicted of a
felony you are going to have a hard time getting a license to sell
mattress ticking or any other kind of State license.

The provisions in the Brown Code that I have referred to would
ameliorate this problem; they provide that after a successful period
of time on probation, during which the defendant has not been con-
victed of another crime, the disqualifications or disabilities imposed
by law as a consequence of conviction will terminate as a matter of
law. We think that would be an appropriate addition to this code,

At present there are provisions in Federal law which are somewhat
sirnilar. For example, in title 21 U.S.C. 844(b), a narcotics misde-
meanor, it is provided that a defendant who is convicted under that
section may be placed on probation for a year and after successful
completion of probation will have the case dismissed. In short, no
conviction is entered in such a case and the impact of potential civil
disabilities is minimized.

Because of the problems of getting employment and the importance
of employment to an offender and his rehabilitation, we strongly urge
this committee to take a look at that Brown Commission proposil
for inclusion in this code.

Essentially, today, Senator, we are arguing for the propoesition that
procedural fairness and the establishment of standards under the rule
of law will have a very great and favorable impact on the quality of
justice. What is at stake here, as throughout the sentencing process
and the correctional process, is not only a man’s liberty, but society’s
interest in a just system that will dg what we ask of it, a system which
if necessary will habilitate or rehabilitate. We heartily endorse the
words of Judge Bazelon, who in filing an opinion approving judicial
review of certain administrative decisions by medical personnel in
treating the mentally ill, wrote these words in the case of Covington v.
Harris. He said, “Not only the principle of judicial review, bub the
whole scheme of American Government reflects an institutionalized
mistrust of any such unchecked and unbalanced power over essential
liberties. That mistrust does not depend upon an assumption of in-
veterate venality or incompetence on the part of men in power,
be they presidents, legislators, administrators, judges, or doctors.

Judicial review is only a safety catch against the fallibility of the best [ {

of men, and not the least of its services is to spur them to double-
check their own performance and to provide them with a checklist
by which they may readily do so.” ' )

This in a very real sense is what we are trying to do with sentencing
and corrections.

Thank you,

Senator Hrusxa. Very well.

Ms. Harris. Mr. Chairman, as you know, if it is adopted the ‘f;b

document before us today will be the first comprehensive Federnl
criminal legislation in the history of this country. It will replace
laws that have been ‘accumulating since 1790. On the oft chance that

it just might be another 200 years before this proposed code is 1e -
placed, we think it is of the highest importance that this code create 8 |

-
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system of criminal justice and not merely criminal law. The present
code is very specific in its statement of offenses and its categorization
of the penalties that should be imposed for violation of those laws
But there is not a single provision 1n our present law to explain ho;\;
those sanctions should be applied.

The new code attempts to fill that gap, and in terms of that eftort
it is a significant addition to existing law. However, the standard that
should be used to evaluate the new code is not a relative one. No
provision should be adopted on the theory that “something is better
than nothing,” since among all of our laws, the criminal law most
directly affects human life. ‘

- In the Federal District Court in Los Angeles, 75 percent of the
defendants In criminal cases are indigent. Indigent defendants in the
main commit crimes because of their poverty. Their poverty and the
powerlessness that goes along with it, is a central fact in their lives.

One of the conclusions reached by the President’s Commiission on
Ci\{ﬂ .Dlsorders' was that our country was rapidly becoming two
societies, one rich and one poor. The truth of this is seen fn the
Federal court, _where three-fourths of the defendants ave given
lm\'y%s atlpubhc ei\tpen?e. ’ll‘hese offenders, our clients, have no Tover-
age. They have no friends who are community leaders or X
They have no credit. They have had ll'l'm't‘) ¥ 1‘(1?15 ’t ban PR

) Y. mmited necess to educaticnal
or occupational opportunities. Very often they speak little or no
English. They have no words to span the gap between themselvos
and the judge on the bench. - o

If we are going to pass criminal laws and impose penalties for
breaking those laws we must understand who these penalties affect
anrd‘ when they are imposed.

The maximum prison term for income tax evasion is 5 years in
Frlsm}. The maximum penalty for taking a stolen car across State
ines is the same. ) .
Ststténstl'aélocgl t};r?l)lsg\'sdﬂb); jche1 E)@};jministrat.ive Office of the United
Popes Gourts sho at in 1969, 502 gﬁez}(lel's were convicted in
edezal ¢ s of income tax evasion. Of this 502, 19 percent or 95
offenders went to prison, for an average term of 3 months. Durine
thn't ss}m% year, 3,791 oﬁ’englers were convicted of auto theft; G;
E?xllceinl;n?g e1'2.,373 went to prison for an average ‘term almost three
likMﬁt ]111c31ges ‘huve never personally known a car thief or someone

¢ lim. But they have known someone like the offender who has
cheated on his income taxes, or embezzled money from a bank, or
cgmmli.:ted_ perjury in o hearing. The broad latitude over senten(".ing
which is given to the courts by our sentencing laws lets class bias
operate, whether intentionally” or not, and further increnses the

n?pact; of sentencing on the poor. Qur prisons are full of offenders
g approximately the same baclgground, who have committed the same
ense, with the same prescribed penalty, and who have received

Shgck.mgly different prison terms. ‘ l
attetiléiso Iggtfgmf}t tlu's backlground that I would like to direct your
Would moing 0113, %mlzoiﬁc subchgxpter_on imprisonment. Initially, I
seotion 1o b oub mt the gr?tlplng of offenses as proposed in this
b gnliicant improvement over existing law, and will help
ce some of the disparities caused by our present system. For

<4
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adoption of such a system. However, we would

this reason we favor
| first, that the numbe

urge -two changes in the proposed structure:
of categories be reduced from five to three, so
will not be determined essentially by the nature of the offense, bu
by the nature of the offender; and second, that .the  maximyny
sontence authorized for each group of offenses be reduced.

All of the major
longer than 5 years unless the offender is a murderer,

this position, and authorize lengthy prison )
ofienders who present & particular danger to the community.
In connection with the reduction of prison torms we would urge

modification of section 1-4A5, which deals with consecutive sen-
tences. As drafted, that provislon 1gnores the two most serious prob-

lems in the area of consecutive sentencing—the absence of any |
limitation on the judge’s authority to impose an endless string of | }
the use of the consecutive sentence i j.

consecutive sentences; and

cases where the offenses charged all stem from a single act or omission. |

We recommend that the code address these problems by adopting |-
favor of concurrent sentencing which |-
in the exceptioual casc ||
which are proposed in this | |
codo reflect a justifiable legislative concern with the worst offenders, }
tendency of increasing the sentence that is |
Association has found that, } !
an offense, where most offenders who 1
5, the authorized ranga is m
the results verify the hypothesis—to sentences |y
which irrationally spread the whole gamut of the authorized term.” |-
the length of sentences show that there art | ]
enormous disparities between the length of the maximum tem

o legislative presumption in y
would permit consecutive sentencing only
Toven though the high maximum terms

they have the inevitable
imposed in all cases. The American Bar
“If the range is 20 years for
should go to prison should get Jess than
open invitation—and

Statistics evaluating
authorized by the Congress, i
the term actually served by the offender.

In 1969, the average sentence,
offenses, which carry a 20- to 25-year
one-fourth of that. This is graphic testimony
prison officials that the lengthy authorized terms are not needed and
not used in most cases.

T believe it was Oscar
we give to our mistakes.” We must learn from our
the present Federal Code that the practical consequence
unjustifiably different treatment of sirtually identical offenders.

Imprisonment is generally said ) ! L
doterrence, rehabilitation or neutralization. The question which must
be asked before approving long prison sentenges 1S whether we. att
achieving any of these goals by putting people in our prisons. T thin
it is clear that we are not. '

Rehabilitation is a myth,
tional System said in an i terview I heard on Saturday;
tation' is o fantasy.” The longer an offender stays in prison,
able he is to adjust to society upon his release. -

or as the head of the California Corret
«“Rehabil

laww reform commissions and studies made over |
the past decade have concluded that no felony sentence should he |-

i a, professiong }-
eriminal or a persistent offender. The new Federal code should adopt |
terms only for those |}

the sentence imposed by the judge, and |

served by offenders charged with |
maximum term, was less than -
from judges and from |-

vildo who said that “‘experience is the name p
experience with .
of this gap |
hetween authorized sentences and the terms actually served is the}:

to serve one of three functions— |

that the punishment |}

the los f |
;: ; Is completely absent in our present code. As a result there are almost

e el
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Our present high rate of recidivism and high crime rate demonstrate
that the threat of serving a long prison term does not reallyfdzater
anyone from committing crimes. _ S : -
_ The- remalning ]qstlﬁcati.on is neutralization—and neutralization
is lappmprmte only in certain identifiable cases, and not as a general
rule. . ' -

Section’ 1-4B2 creates a special upper-range te erous
spacial offenders. However, as dra,ftedlfpthis segtioge;?ogfgeélgg%%?&
able definition or criteria for using this terin, Those definitions Whic\h
are provided are tautological, and do not establish any standard for
the court to use. Additionally, it unjustifiably extends existing law
to cases where no need for such extension has been shown.’ v

This criticism applies particularly to two provisions: first, the ex-
tension to offenses where a gun is used. Since a gun offense is already

“eraded at the highest level, it is redundant to provide an additional

upper-range sentence for these offenses. Second, ¢ 3 i
offenses committed by offenders who have a éo%laelleeg t(:mllasligi-lmtsﬁ
mentnl._co.ndltlon which manifests itself in “aggressive behavior.”
There 13 simply no scientific support for even suggesting that agcrre.@-
sive_beliavior is necessarily a manifestation of an abnormal mental
condition, and there are too many other causes of aggressive behavior
to permit that designation to be made. Even if it could be made, we
would subnnt‘};hat this code should not classify offenders with mental
pr?sbollein%s as tJdalflgerous special offenders” who should be sent {o
Ic)lli%}bly gggc;zzssinvcec.ad terms. This is’ dark ages legislation, and inex-
noiti 1‘3}@?&% ;)ft;)};‘?s%lﬁsl?elong in hospitals where they can be treated,
_ As drafted, the section on its face appears unconstituti ¢
it fails to include any of the due prolc):cl-z)ss requirement}s 13\%1%13) ?ngu(:"(l
essent;al component of its operation. However, in goin,rr through the
cod? L‘horpughly, I found that the procedural provisigns had been
%ab orth in rule 82.2 of title II of the proposed “Rules of Criminal
rocedure.” Since this section is inoperative without the mnotice

'} provisions and other due process safeguards, they should be mcluded

within the section itself, as the ist]

. ) , y are under existing lav s pro-

po%gd in section 3202 of the Brown Commission Ogdo. ¥, and a5 pro

oﬁen(zl shoulgli not adopt special sentencing provisions for dangerous
ers unless the term of lower-range sentences is sharply reduced—

- 5o that there is a demonstrable need for legislation providing more

severe penalties for dangerous offenders. Without such reduction
}

there 1 5 o b . .
legisla,tison],lo acceptable rationale for adoption of extended term

I would now like to briefly discuss the correctional system to which

! glfll:ngle‘rs are ssant upon conviction. Our primary comment about the
4 chapter on corrections is that it should be redrafted to veflect the

changes advocated in the more than 100 pri [ i

ges ¢ ate 0 prison reform bills presently
%Jlftlécllllclllgllnt()‘ongresg. Our secgndm'y comment is that if the nel\)v code 1\‘,
fucilitie; ~to establish the “nature and character” of correctional
pm‘visieon asf it does in its proposed form, then it should include
s fs for establishing separate care and treatment facilities for
i s, for alcoholics, and for mentally ill offenders. Such legislation
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no Federal treatment centers capable of providing adequate care tq
such offenders. As the rate of defendants with addictive problems
increases, the failure of our institutions to meet their needs becomes
even more critical. Along these lines, we would point out that a glaring
omission in existing law is the failure of 18 U.S.C. 4244 to requin

that mentally incompetent offenders receive treatment while they arw |

being held in custody—ostensibly until-such time as they regain their
competency. Needless to say, they do not often become competent
without treatment or for a lasting period of time. I cannot overempha.
size the urgency of providing psychiatric care for the mentally ill, or
the need to establish institutions and outpatient centers which em
offer treatment, rehabilitation and ongoing ussistance to treat both the
mentally ill and the addicted offender.

It is clear that this code reflects much work by the committee and :

by the committee staff. I appreciate both your work, and the oppor-
tunity that I have had to discuss it with you. My purpose in doing so

has been to review what I perceive to be problems, and to suggest |

alternatives to particular provisions of the subchapter on imprison-

ment. My comments and criticisms have been offered both from a lay |:.

reform perspective, and on behalf of my clients—who experience daily
the impact of these sentencing provisions. I do not know that we

will ever learn to prevent crime, but I do know that we can prevent |
some of its worst consequences by using the time we have to re- ||
evaluate and revise the sentencing provisions of this bill. Thank you, -}

{){. Van de Kamp and Laurie Susan |

Harris follows ] s

[The prepared testimony of John

TesrivoNy orf JouN K. Van ot Kaymp, Feperan Punnic DerFENDER, Los ANGELES
AND LAURIE Susan Harris, Depury FEDERAL PusLic DEFENDER '

My name is John K. Van de Kamp. I am the Federal Public Defender in Lo
Angeles. From 1260-1967 I served in the United States Attorney’s Office in

Los Angeles, as United States Attorney and as Chief of its Criminal Division, and |}

from 1967-1969 I served in the Department of Justice in Washington D.C. wher

I ultimately served as Director of the Executive Office for United States Attorneys. |
With me today is Laurie Harris, for over two years, Deputy Federal Public De- {-

fender in the Los Angeles office.

We are pleased to appear today at the Subcommittee’s invitation to testify on |-

behalf of the National Legal Aid and Defender Association. NLADA is the only

national non-profit organization whose primary purpose is to assist in providing b3

effective legal services for the poor, with members including the great majority o

defenders offices, coordinated assigned counsel systems, and legal assistance pro- i
grams in the United States. NLADA has a vital interest in the work you are doing £
not only because it will shape federal eriminal practice and procedure in the year k-
ahead, but hecause of the substantisl impact federal legislation is likely to have -1

on State systems.

The two of us of course have a somewhat mere down-to-earth interest in your
work, since the lives of our clients will be affected by the decisions made in Con- g}
gress, For these reasons then we have a keen interest in your work in developingf::
a criminal code that is sound and progressive, and hope we can be of assistanesf';

to you.

Understanding that much of the testimony taken to date has dealt with suthg:
volatile issues as the jurisdictional reach of the code, the death penalty, thE-
definition of insanity, organized criine and racketerring and national securlljf:
sections, and other subjects which engender great debate within criminal Javg:

circles, we chose to turn to the broad area of the Code dealing with sentencing

in order to evaluate the proposed sentencing provisions individualiy, and as thef g

relate to the proposed system of corrections. We did so because among all th

provisions of the Code, the sentencing sections have the most immediate fmd

enduring impact on the lives of our clients and should be analyzed as an integrated
unit, rather than on & piecemeal basis.
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Whut follows is our evaluation, section by section of th isi
:;i.euling} \§1t111450%ngen£i€1§, and Wher(a %Ppil_“ﬁpr%;te a dis{cussior(x)sgf all‘?ev;s;féagg sSe.c1
ions of S, n 0se propose e i tat -
of Federal Criminal Laws. prop Y National Commission on the Reform

CHAPTER 4—;SENTENCING
SUBCHAPTER A— GENERAL Provisions
1~4A1—AUTHORIZED SENTENCES

{n) We approve the requirement that findings be made in e i i
g sentence is imposed, since it corrects one of the most cribiciza‘gélr);‘emiiélsl c?ff h&ﬁh
present system—the to tal unaceountability of the Judiciary for sentences im osedr
Requiring findings will remove what'is presently a fundamental blo%l' t0
“@‘.‘%{“‘g t:;he relmfbxhta’mve igoals of the sentencing process: c
i¢ absence ol any explanation or justification for th‘ G i
the more familiar and understandable sources of bitterne(;ss?;;%l;fg Il)se(;g{:zox;xgl
prison. . . . More than one writer has taught that the hope of rehabilitatin
offenders is bhghtegl ab the onset by this rankling sense of injustice,!"t ) &
(a) Should also include the requirement that “Such findings shall be sufficient
to permit appellate review of any sentence imposed.” The sufficiency of the court’s
findings could be assured by the code’s inclusion of certain factors which the
court, must consider at the time of imposing sentence, ) ¢
?\‘uch factors should be consistent with the presumption that:
;l‘he court shall not impose a sentence of imprisonment upon a person unless
Bé“t iggorégxﬁg t&;lteo nattqre a;gdﬁchlaz'luctel(' of the offender and the circ}nnstv'mceé
i , b urt 1s satisfied that (a) confinement is ssar otec
fhﬁl]:]lélég% fﬁgm t;furf;her criminal activity by the offender; a?ulll/eo(ic h(%;I%’hgoolf}leotltgeclt'
iin need of f eatment and supervision which can only be provided in a correctional
Appropriate factors for the Court to consider in maki i i
acto king this i
should he set forth in the code. Among the factors listed ar{é ch¢§ed§152fg%§§%t1§]3
the National Commission on Reform of the Federal Criminal Law in’ § 3101 )f
1ts(p)r%%ms§df ngel;s}l Criminal Code,? and include: ¢
) the defendant’s criminal conduct nei reate ot
. (f;)l;otégerdpcfars%n or his Dropevor: 1t neither caused nor threatened serious haem
e deiendant did not plan or expect that his crimi s
or thregten serious harm to another person or his prol;l)gi'lt};l' conduct would eause
?31)) ttllllté detendang, 1?he’cedlunder strong provocation; ’
¢ was substantial grounds which, thoush insuffici is gt
degg?sgﬁtethpo exfcgﬁe gr justify the defen’dant’sbcohdbtlllct ciont fo establish o legal
€ vicum of the defendants’ conduet induced or faéﬂitated its ission;
‘ g) the defendant has made or will make restitution or repm'atioln t%ogﬁgltibé&ii
0 ( gx)s %ﬁgdclil(i% fczlr tl;chda-magf oz‘ injury which was sustained ;
clendant has no history of prior delinquency or erimi ivi
had led o law-abiding Iif : Lantis od OF tithe, befors the coavity, or
o (tlgetgre(sierfmt odin é;, lite for a substantial period of time, before the commission
1) the defendant’s conduct was the result of eir t i .
() the character, history and attisudes qul_ns ances unlikely tp ool
unlikery o ornater, anothg; i itudes of the defendant indicate that he is

——
' Frankel; Criminal Sentences; Law without Order (1!
ankol; Orj ; 972); pp, 43-44, T [

gg\& rE J‘;)g[\;\?e{‘glt‘l;lhl'?) us%ol;lotgglétlx él)jilsrggcgu% I(\)Iia?l'ﬁ?%rgc, ktrt?éetslzpthc ls’\dversgee?rlégtlg I;)'Iutﬁnég?l(rl:tsst i;}fgsg: tsreixcxf
Sweops pouare roughon . ok, 1o u{; that, “fl‘lle almost wholly unchecked and
tl‘;‘g&“g’[’ﬁﬁd%"%ﬂgl&to (t). Iljlgc%%?g 101} 11221\13’ ‘f'z}sl}&o&%rgg. %f sentences ar terrifying and Intolerable for a soclety

en 4= Lor
reg?ﬁ’;’%‘dﬁd m{dogiicu %s)e'd ‘n[ra wherein the Inclusion of a statutory presumption in favor of probation is

Satlonal Commission on Reform of Federal Criminal Laws, herel
i Rt Sl e o el b SRS ) e
Congressmas Foopne outmissl Was the Hon. Jidmund 4. Brown, the Vice-Chairman was
L. Kren r et :rgh"“L( \;3 180mbcrshlpincludcd Senstors Sam J, Ervin, Jr., (D-N Car.), R
Neb, . McClellan (D-Ark.), Co Robert W, Ka or, (D-Wisey:

et T a (i fl) Dr(l)lmldlsc aotlan ) ngressmon. Robert W, Kastenmoler, (D-Wise.)
cult Cout Totoo ol & nald t(:lo X omas (D-Tex.), Theodore Voorhees, (D.C.); United States Gir.
. d P auage | Mac%} a5 (‘1“ ar 8, Jr., nngl United States D‘isu‘lct‘, Court Judge A, Lem Migginbotham,
C°‘,‘j§g %u;%?;;d gmﬂor iflt'}%r:?e‘;(g g?;r%l(,’gg;rxxn%tje% {;&E}a Commission was headed by retired Supreind
i sSiou'§ Final Reyport is the result of nearly three years o : 59!
gtrs egs\(}xfgrgu(&o%?}itme, consuitants and stafl; and was Submltt}'eda“ns gcisloilb‘gxglg&n u%%x‘tlzv?ll%%“?l?é% . ni

ottals the necessary reform of the substantive federal erhimingl laws.” 13ecause of its scgr?e

8ud significance, the ’ Fovls i
throughout this'comrr%ml,ﬂﬂsslon § proposed revision of Title 18 is used frequently ns o polut of referenve
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(j) the defendant is likely to respond affirmatively to supervision andjor

treatment in the community;

(k) the imprisonment of the defendant would entail undue hardship to himself

or his dependents.
1~4—A2—RESENTENCE

As o general proposition, we join with the American Bar Association and
others in opposing the hnposition of a more severe sentence upon reconviction
of the same offense in any case where the ongu,ml sentence is set aside after
appeal or collateral attack. The convicted offender’s exercise of his right of appeal
should not be jeopardized by his fear of punishment if his appeal is successful,
and his original sentence set aside.* o X

Permitting a harsher sentence upon resentencc contravenes the Americon
Bar Association’s Minimum Standards for Criminal Justice which provide that:

“Where o conviction or sentence has been set aside on direct or collateral
attack, the legislature should prohibit a new sentence for the same offense which
is more severe than the prior sentence less time already served.” s o

Additionaliy, the adoption of such legislation is disapproved by the Federal
Judicial Conference.® . ‘

Pursuant to this proposed section, imposition of a more gevere sentence upen
remand is authorized in every case where the offender has been convicted of
multiple offenses and his conviction “of one or more but not all of the offenses
for which sentence was imposed” is set aside.

The provision is thus directed against a particular class of Qﬁ‘cpder—-—tho of-
fender who has committed more than one erime. As drafted, it is likely to deter
appeals by any prisoner serving & concurrent sentence, since, if his conviction
on some (but not all) of the offenses is seb aside, upon remand he may be given
a sentence which would not only materially increase the sentence on the count
custained by the appellate court, but_could be greater than the sentence orig.
inally imposed on all counts for which he was convieted.” )

Insofar as this section is an attempted partial codification of North Carolina
v. Pearce, 393 U8, 711 (1969), its failure to incorporate the due process require-
ments set forth in that decision renders it void. . .

We recommend that this section be deleted from the Code. If it is retained,
the procedural protections outlined in Pearce should be set forth in full since
they must be followed whenever a more severe sentence is imposed upon re-
sentence: . .

“Due Procoss of Law, requires that vindictiveness agairst a defendant for
having successfully attacked his first conviction must play no part in the sentence
hie receives after o new trial and . . . also requires that a defendant be freed of
apprehension of such a retaliatory motivation on the paré of the sentencing juage.

“1n order to assure that absence of such a motivation we have concluded that
whenever a judge imposes a more severe sentence upon defendant after a new tria,
the rveasons for his doing so must affirmatively appear. L )

“Those reasons must be based upon objective information concerning identifiable
conduct on the part of the defendant oecurring after the time of the original
sentencing proceeding. And the factual data upon which the increased sentence is
based must be made part of the record, so that the constitutional legitimacy of the
incrensed sentence may be fully reviewed on appeal.’* Norih Carolina v. Pearee,
supra, at 725-726. (See also Collen v, Kenl.uci:y, 407 U.5. 104; Chafiin v, Sl](u(‘/l-
combe, 412 U.S. 17; Blackledge v. Perry, No. 72-1660, U.S. Supreme Court

(May 22, 1974).) . ,
1-4-A3—DISQUALIFICATION

(a) The section as written malkes disqualification from office after conviction
diseretionary in all cases, but a further step should be taken. Convictions in-

1 1f he has engaged in crhnin;ﬂlcondtuct gince ]iliS tclonviciilon, his siﬂ()]rieqtsmut‘crinﬂnnl ‘behavior can cleatly
dled through the impoesition of sentence ip. those other proceedings. 5. . :
boshstz\!éti&t] 3.% of %he Slandgrdx Reluting to Sentencing Allernatizes and Procedures fJ(Approved Draft, 1963)
8 The Conference voted against any codification of the lnw relating to resenteneing, on the grounds that
it is o constitutional question which should be left to the Courts. Federal Judicigl Conference Mecting, Aprl,

87 i "
1"§§1“lm possibility thet this is a subtle form of dealing more hiershly with the habituel offender is clearly

raised by the wording of this scetion, and makes it arguably in viclntion of ths Equal Protection Claust, - §

‘Also note the possibility that In cases of multiple offenses a more severe sentoace may permit finposition
of an extended term or upper range sentence of imprisonment,

-4 avoid confusion as to whon the listed sanctions

¢ Protecting the property,)

;:; ('ertaiuy m:%vi;}on of the Federal Code which attempes to als ualify

+f {a) mandates o e ) ]
| furfeited” that “in addition to any other

7811 )

volving vielations of public trust should presumptively in aitomatic dis
qu‘a‘\l,i&ﬁfcsééothlx;orgl office.® Atc}:coidiqgly, Sec%on (u)I shou%drr(:zs"?c]i% 1 automatic dis-

‘A federal publie servant who is convicted of one of the or ‘onses
shall, a3 part of his sentence, be disqualified from serving inetlllllcfngfrf?ctic:\(il (;g &]Ll'seos
helcka};gle Eme bolf the crm{e c]harg’ed S0 T postiion

#A federal public servant who is convicted of any other y 3

any other federgl position, may, as part of his sentence }gc gﬁgrxlfﬁlxﬁoerd“fiﬁnhgl:c
or o specified Federal position or category of positions for such period not in
excess of the nuthorized term of imprisonmment for such offense, as the court may
determine to be in the interest of justice.” - S QUEk may

(b) In connection: with the disqualification of a
or rigent of an organization, or a membeor of a licensed profession, we recommeticd
that the clerk of the court be directed to notify the appmprihéé organization or
agency of the defendant’s conviction at the time he is sentenced Such agency
shall thenr have the discretion to take whatever action is deemed appro ;rgiqto““

{¢) This paragraph should be revised so that disqualification or dis'llgilit]v c‘()n{~
mences on the day it is imposed only in connection with the sentence of a federal
publie servant, so that any term of disqualifieation or other professional ‘s"mctiun
imposed pursuant to (b) shall begin at '« time fixed by the disqualifviﬁéz‘lp'eric\'

qu:agrz}phlgc) in giving the court the power to dixcharge a person from dis-
qualification “‘at any time after the sentenee”, gives the Court the power t
exerejse its dxsc_getmn when the disqualification erentes problems with thoJ shal it
tation of the ofiender. We support this. renabli-

We approve (d) and (e), which require that any
seetion be “reasonably related to the ch J
dc§11dant is convieted,”

By enumerating specific crimes the convietion of whi p
disqualification of a federal public servm?? ‘1’;(2}1{1(1)]1 i Shall
the erime charged, Congress h
should cause disability.

A list of specific crimes should be written into this =e
whieh shall result in automatic disqualifieation. Such
3501 of the Brown Commission Code and ineludes:

(g)) grp];isun and crimes affecting national seeurity.
pu%)lic oi‘i‘ll c?ﬁs.ﬂnd other crimes of unlawful influence upon public affuirs

() Unlawful acts under ¢alor of Iaw.

({11)1 I%I?Pezzlegxent or fraud.

all of these offenses are serious, and are direetly e ither ¢ sitions
trust held by the defendant as a result ofr 112111”\(!?12};'111%3{)3?'mﬂ-ml \pﬂpmt‘mns o
the basic intearn e rendal result of his ral | ¢ servant status, or to

Whoa ntegr 19 ¥ 1¢ qgnbd of aé}l} person in such status.

; 4 crime is not among thos 2 Y , i
exetionqry power of disqut!liﬁ&mtio?ie enumerated, the court would have the dix-
2. 1400 has no comparable senteneing provision.
A definition of “‘federal public servant’”’ should alse be

Person who is an executive officer

disability imposed under this
aracter of the offense for whieh the

Faich sha esult in the
] \ mi a position held at the time of
as expressed its view that convietion of these crines

section the conviction of
a list is set forth in Seetion

and upun

added to this section to

L cox 1 as te are applicable. Because of the
constitutional limitations, we recommend that this definition not apply to those

in 8 position for which qualifications or provisi i
‘ | ) 1 S provisions with respect to lengt 3
or procedures for removal are preseribed by the C‘onstitutign.‘“ gth of term

1-4A4—CRIMINAL FORTEITURE

sentence, the court shall order
L rleited’ » any property, real or personal, used, intended for use, or possosse

in (\bx)olatmn.of section 2-9C1 (Racketeering Activit’\'). oF %6, OF possessed
sk wﬁiﬁ?@fg otrlzc] Uil};;,?jd Stzlmltes A%’lclorney 1o petition for such foreitur
S e, allows the court to ent ch rostr
prohibition orders s are “4n the of Tustioen S xests

iture; and, where
. 0 en aining orders and
interests of justice” (apparently for purposes of

. {¢) suthorizes the Att -
Isordered forfeited, ome
—_—

! Seo R

cport of A : ; of N '
Crlmllnnl Ill)nw.opg.]gl :{s)g?ciation of the Bar of the City of Now Y ork, Report on the Proposed Now Federal
i}

Professions a . persons licensed by the state to pursue
the suggested ra mrmralgic’;l]x{sotro(g;{se signifieant constitutional 1ssues which could be avoided by ndoplt)lon Jl

[t} it s
See Seztion 3501 (3) of the Brown Commission Code defining “Federal Position.”

General to seize and dispose of whatever property

46-4837—75——10
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This section raises a number of poliey questions which need to be met anew:

First: It makes forfeiture mandatory in all cases. Although the section i
apparently intended to be applied as a sanction against a criminal defendant, it
can and must hurt innocent third parties whose property is used by a defendant
in pursuance of his criminal activity. The Supreme Court in Calero-Toledo v,
Pearson Yacht Leasing Co., No. 73-157, May 15, 1974, recently upheld the
constitutionability of n Puerto Rican forfeiture statute against the claim of gn
“innocent’’ third party and discussed the purposes behind the statutes:

“Forfeitures of conveyances that have been used—and may be used again—in
violation of the narcoties laws fosters the purposes served by theyunderlying
criminal statutes, both by preventing further illicit use of the convéyance and
imposing in economic penalty, thereby rendering illegal behavior unprofitable?
(citations omitted). .

“To the extent that such forfeiture provisions are applied to lessors, bailor,
or sccured creditors who are innocent of any wrongdoing confiscation may have
the desirable effect of indusing them to exercise greater care in transferring pos-
possession of their propterty. Cf. Untled Slales v. One 1936 Model Ford Coach,
307 U.S. 219, 238-241 (1939) (Douglas J, dissenting).”

In upholding the constitutionality of this particular statute, the Court i
Calero-Toledo took note of 26 U.8.C, §7302, a bookmaking forfeiture provision
aimed at imposing o penalty only upon those who were “‘significantly involyed
in a criminal enterprise” which led to the Court to hold that “innocents’ had
standing to seek remission even though the property mnight have been used illegally,
Uniled Slates v. U.8. Coin and Currency, 401 T.8. 715 (1971).

Second: The proposed section fails to provide notice or o hearing prior to the

seizure of praperty. . . . .
In evaluating the use of criminal forfeiture in the sentencing process, the fol.

lowing observations are offered:

As a sanction it should fit within general sentencing philosophy, but before itis |
used, consideration should be given to the crime and to the offender. Criminal |
forfeiture should be available and authorized to assist in making reparations ta | -
a crime victim or to the state, or when it will deprive the offender of the pecuniary |

gain from the offense, It should also be used when the Court finds that it wil
deter the offender from further offenses.

There are o number of situations where forfeiture runs counter to publie policy: |
for examnle, where it may deprive an offender of his means of income, eg. 8 |

printer of his printing press, or of his access (his automobile) to gainful employ-
ment. Indeed, forfeitures in certain circumstances may work squarely against
individual rehabilitation.

We therefore urge that erirninal forfeiture be discretionary and that in Par-

graph (a) “may” be substituted for “shall”. .
Furthermore, because sentencing is aimed at a particular offender, we recom-

mend that criminal forfeiture be limited to the property of thot particular defen- |-
dant. This would not eliminate the seizure and forfeiture of property belonging |-
to third parties, since it would be expected that civil 2n rem sanctions such as thos §
discussed in Calero-Toledo would still be in existence. It is also hoped that these |

will be reevaluated as o group in the near future,

By proceeding in the manner suggested, the government must maintain its |-
burden of proof by establishing in a judicial proceeding that the property is for |
feitable, that the sanction is appropriate, and that it is used against a culpable |-

party.

the same defects.
1-4—A5—JOINT SENTENCES

1-4-A5(n) provides that an offender who commits more than one offense, and

is convicted for more than one offense “prior to the imposition of any sentenet} ]

for any of such offenses,” shall be sentenced to & joint sentence,
In its entirety this section reads:

“(a) General—An offender convieted at one time of more than one offense of |

at different times of one or more offenses all of which were committed prior t

the imposition of any sentence for any of such offenses shall be sentenced to 8}

joint sentence.” . )
In its present forn it is o poorly worded, unnecessary restatement of the courts

existing authority to impose a joint sentence under the circumstances recited.!

1 If the intent Is to permit sentenclng by asinf.
offenses inmore than one court of that sme distr

TR —

Seetion 3631 of S, 1400 is similar to the S. 1 proposal, and suffers generally from

Sy

T T

10judge in cases where the defendant has been convietedd L
ct, thisintention is not made clenr by the proposed wording 1
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Pursuant to paragraph (b), the (i i
‘ aph (b), maximum term o is vhi
imposed pursuant to a joint sentence “shall not c\:\'fcélellip:lew‘rmtm'lliJ o pen maay be
of t)he total terms that are authorized for each of the Oﬁém\g;n”y-we per centum
Parngraph (e) imposes this same limitation of “seventy-five
tntal of the fines authorized for cach offense” in cas 3 Where thebam of the
O tnend 1o s auth : ses where the offender ix
This section is the proper place fi
_ ot s 1 ple or the code to take o iti i
‘ i er p ake a positi Y y
t]}e imposition of consecutive sentences, There are two parl?iculaon “llth i g i
ax(;abwllnch must be addressed-— : r problems in this
the imposition of conseceutive s
(1) the s sentences w : i
as a vmlm‘:mn oif more than one statute; andg where the same conduct is charged
1(32) thefmggosxtlon_ of consecutive sentences in general
'a o 3 ¥ i & 8 T 1 H o
the ;{ ogﬁglfggl?%lgﬁ 1%111)’053 any restrictions on the use of consecutive sentences
the eode has fa 0 address one of the most glaring problems in th o of
]n(él(llﬂl sentencing g ems in the aren of
he use of consecutive sentences i
sentences in cases where an offe i
56 0 1t S L TE O nder is che i
glhl{mv ém.c‘ s}tatut(éry V‘l()ll_ltl()n, all committed through a single l:cct}rg;:%$d "Wh s
\)11 1‘1 :lm. f)g)tcn he subject of critical comment and a targe% for rml’m'h e hos
sx"hi]c }{)t(;l((‘) dlc F pgtextl}tu}l ‘fm' abuse is Gore v. Uniled States, 357 U.R ‘33? l(nl1 gz;s n
(]iffcrexit féde :{3 q%gt‘ 1\% ;\: l;:‘(:nlw{:tefl in fed(éml court of six counts E)f'\:iolzltiné)t%l’r:lé
E 5 by a single sale of naveotics on en ’ iffor :
¥ Y . N " Ch Of " " s
He'p\\.xa sentenced as though he had committed three separate i“l\((l) d!ﬂc{ont days,
gl\dn xreetcgnsccutwe sentences for a single criminal net, Ftions and was
cithgl{ntr}rllre(;iughm)?'o}:'?:fe n‘d'w)cut-ccl resolving this problem in one of two ways
et ahrough i'ictiohuzl}h In the code which define offenses, or through provi:‘i:—_'
pern 1 CC 1 of more than one offense, but forbidding the 1 ition of
colrﬁepultutre sentences therefor. ’ S HIE mposition of
1s latter approach is recomme
115 4 n i i
provision dhat: ded and could be adopted by inclusion of o
A, o . .
crin; ch,ggtrxlt‘%itgcxt}tc?cea“of commitment imposed on o defendant for two op y
imes ¢ ilh ut tl;pg 4 single eriminal episode shall run concurrently,” o or tore
pmb'lom h fnﬁltgilcil&n&gf ‘clons%qutwe. sentences in general, there i;"f:x(‘ very real
Sociont e picial us(,.pf iseretion in ordering consecutive sentences itbi< n o
nloss the mit the Ijn‘u}‘lln}lﬁn term of years thag may he Clllllll]ati\'(’lifliln );)\‘(‘(C)it
The promacn Ximur tn blgnf'](}ilntly lower than that authorized in this qc{ct; d,
of o totfﬁ i gg gai ¢ maximum {erm of not, more than “soventv—ﬁvE ‘c'\ oo
e tatal usee(; ntlg g &izit{x‘l:etimtl}orlzcgl for each of the offcnsoé”, can and \3}1{1(1)11‘11
.scn{tencc.q. SUTY the imposition of g virtually endless cumulation of
f d( ,‘ . N . 3 » . 3 .
I'(’dllci)lrl)élOtlilis‘;))f’ut‘.il};lb m[a.\‘unum term is inconsistent with the Code's stated goal of
T, B{Pénsc)é o :lop‘tonces, will substantially reduce {he vffe‘cti\rt‘li).ﬁ ’f
which T, rccentlir %,Olll‘i;:l C(;r()\gt;ﬁfy to the 1'facommendati('ms of all other ni:?lllg)'i
tmIqed lllse of “oveishomiders 8 question.®® Moreover, it will promote the con-
‘or these reasons, we recy i
cunc({xrren;;est (Ielnt:aec;]l::.se,sx\ e IFQ()m{n(‘r‘lcl adoption of a provision which hoth mandates
other cases ontence in lmmcs growing out of the same act or omission *md"h
Ml cases 8 & rchuttable presumption in favor of ent sehtencos.
King 16 cloar that o tPle | ! . coneurrent sentences
cases, Nuioh, pomvit shbuld 1’1)\C"01'151$11)1120ncebt aclieb to be imposed only in evcepu‘onal’
tatlod Raqinil® ; ‘mented by requiring the court to <
gs 1n any case where secutiv i i e e de-
Commiseing ny 'TC 4 consecutive sentence is ordered 1t
15 provisions on joint sentenoci sved by the Jiown
! cing have be \ ici
(Xlrlxmelclfx lgrﬁ?r s'glqclld be a gn}?d model for thi§ section i “pproved by the Judicial
1d approach is taken in S. 14 3
A statutony Joad ) ] - 1400 §2303, where the Code bot}
Mt et . s ode both creates
P £ainst consecutive sentences, and more tightly restriets

the maximu ; :
follows: ™ term which may be Imposed pursuant to a joint sentenca, 1§ is ns

e o 3
§ 2303, Concurrent and Consecutive Terms of Imprisonment

(&) Imp t Q l Of IIIl iy I engo— Wll(’ll lllllltl])l('
081t10n f 1\4[1111;1 8] 6
! p Entences Prisonm nt !
‘Scntenceb of ]lnpllsonnlf.nt are ml[)oa(.‘d on o person a} thc same tlm(.‘, or w h(«n .

" Section 22, Model Sent,

Taw § 5080 ol Sontoncing Act, New York has also adopte : B

prig) s'wion,( 39»11}111‘53:1 gogl;igsnc&nggcﬁgfmlscntences for “{wo or ng’org ot§éi§:g%gﬁsgit§£g te],lgr.‘)lI;IE‘Hszv.ann.
mf}‘?ﬁ‘, ‘g olemopl. of oD et or g sslon which in itself constituted one of the otfenses uﬁd aisg%\;)ugc:

erlean Bar Assoclatfon Repeit, ¢
concluded : 1 Repart, the Model Penal ¢ ¥
mﬁ’)f? !ls mtll:gz I%)s ‘3‘"{-%"&?3{3‘5Qﬂfﬁﬁt't’élé’i@lffﬁﬂf Pn;‘st .ble llmitct? ,d&c‘éﬂ‘tliff ’i’nﬁ%"é‘&‘eg 3}1111011?381.5111?%«1:](?1:3
‘1Sl‘cqulrmne'm;wouldgo ommt of Lunc oftender 15 In prison, See ABA Ropott, supra ot 151
SR o o ottt 11 et L mitas s vl i oo
20, Concwrrent and Consecutive Terms of Imprisonment,
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term of imprisonment as imposed on a person who is already subject to an undis.
charged term of imprisonment, the sentences run concurrently unless the court
orders that the sentences are to run consecutively if having regard to the nature
and circumstances of the offense and the history and characteristics of the de-
fendant, it is of the opinion that such a term is warranted, Multiple sentenges
ordered to run consecutively shall be treated as a single, aggregate term
of imprisonment. :

“(b) Aggregate Limit Where a Felony Is Involved, The aggregate maximum
and minimum terms of imprisonment to which a defendant may be sentenced may
not exceed such tering as are authorized by section 2301 for a felony one grade
higher than the most serious felony for which he was found guilty.

“(e) Aggregate Limit for Misdemeanors and Infractions—The aggregate maxi-
mum term of imprisonment to which a defendant may be sentenced, when found
guilty only of misdemeanors or infractions, may not exceed one year, excopt
that a defondant found guilty of two or more Class A misdemeanorss may he
sentenced to an aggregoate maximum ferm of imprisonment not exceeding that
authorized Ly section 2301 for a Class 1 felony,”

However, 5. 1400 also exhibits the seme failings as 1-4-A5 in that it fails to
distinguish between separate erimes growing out of the same act or omission,
and those crimes growing out of unrelated acts, and should be amended as dis-
cussed supra,

We would also recommend that this section be retitled “Concurrent and
Consecutive Sentences” since the present heading of “Joint Sentences” is am-
biguous and inappropriate, 18

BupcHAPTER B—IMPRISONMENT
1=4BI~~$ENTENCE OF IMPRISONMENT

The maximum sentence lengths proposed in 8, 1 and 8. 1400 are longer than those
proposed in any other recont penal code revision, model legislation or sentencing
studies, and are contrary to the reports and recommendations of all major task
force studies of sentencing and ¢orrections.! Because of the importance of thess
studies, and the consistency of their findings and coneclusions, it is our recom-
mendation that Congress adopt their proposals as to the maximum length of
sentences, These reports were commissioned by the Congress to aid in the reform
of the federal eriminal law, Their findings are designed to promote that reform
and should be implemented.

Accordingly, we recommend that the maximum term of imprisonment au
therized for any felony offehses—oexcept vinlent crimes—be five years,

This position was most recently taken by the National Advisory Commission
on Criminal Justice Standards and Goals.

The Commission concluded that no prison sentence should exceed five years,
unless the offender is a murderer, professional eriminal, or persistent dangerous
offender. The Commission further specifically recommended that courts impose
prison senteneces only as & last resort—and only after considering all other avail-
able alternatives?

. The ABA Report on Sentencing Alternatives and Procedures has also concluded
that: )

“The authorized sentence for :nngt felonies should be in the five year range
Such a sentence is adequate for the vast majority of offenders who will be processed
through the system.” 3

Apart fromn-the fact thal sentences as long as those proposed in 8. 1 and S. 1400
serve no known rehabilitative goal, they provide an open invitation for the unequal
treatment of similarly situated offenders. The possible range of sentence (e
0-20 years for Class A felony) is so great that without providing any criterin for
locating an offender within a particular range, each judge will do so on his own
and the results will be just as inconsistent and indefensibly disparate as under the
present systein,

18 And a very poor pun, whather Intended or not.

t See, for example, Brogon Rev. Crim, Code § 74 (proposed final draft, 1070); thea Model Senteneing Acty
§ 8, which authorizes imposition of a 10-year sentence only for 7 specified “atrocions” crimes; ABA Sentener
ing Alternatives and Procedures; Task Forca kugort; Correctlons, supra, Chapter 5,

2 National Advisory Commission on Criminal Justice Standards and éonls, Task Forca Report Correee
tlons (1073), The Task Force, headed by the Hon, Joo Frazier Brown and funded by a $2.3 million grant
from the Law Enforcement Assistance Administration published its findingg last year, This Reportis

hereinalter roferred to as The Task Foree Report Correctlons.
3 ABA Report, Comment at 61 (1063).
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. &t:x&x;t.xcst}Lal'llatvlng the length of sentences served show that there are enarmous
dlh‘plml 1tols thI“ cen the length of the maximum term authorized by Congress
Ic‘r('x ecc?gi)w L (t)he lg f;cel;lcii'gilcep t:;:c}:ﬁuyt m&_poscéd by the cour{-, and the amount of time
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he verage nee d ximately half of that, or four vears
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conxiders er before the court, Although roflecting justifi
ou-iderat L the der befa o 4 > ustifiable
legislative coneern with the worst offender, they have Thc?nevitable p%chl;xfllnlgirggl
r impede a rativual

tendeney of driving sentences up in : 3 g
\ ¥ : 1 all cases, an ;
apprageh to seatencing, ! » wnd furthe
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1-4B31(e)—MIN IMUM TERM

) We approve the elimination of any minimum termn requirement as provigeq
herein, 3

At the present time, all offenders must serve a minimum term of one-third of
the sentence imposed before they become eligible for parole, This minimum term
is suspended only if the court affirmatively orders sentence imposed pursuant to
18 U.S.C. §4208(n)(2), which allows review of the offender at any time,

Howoever, as drafted, Bl(c), this will not shorten the time served prior to
parole review unless it is accompanicd by a provision which fixes the time g
which the offender must initially be considered for release. This time period
should be the same as that specified in Chapter 12F(3), Parole Eligibility. For this
reason, our recommendations as to eligibility are set forth pursuant to that
scetion,

Assuming arguendo that a discretionary minimum term requirement is re-
tained for the court to use in certain limited instances, this paragraph is too
broad to adequately protect tho offender.

It permits imposition of & minimum term when the court “having due regard
to the nature and circumstances of the offense, and the history, character and
condition of the offender, is of the opinion that sueh & term is required because
of exeeptional features such as those which warrant imposition of & term in the
upper range.'” However, it includes no standards by which this determination
shall be made,

Although it may be true that in certain cazes imposition of & minimum term
is thought neecessary to assuage community fear of the varly release of dangerous
offenders, the imposition of any minimum term should not be permitied unles
it s juatified by findings made by the court at the time of sentencing, Additionally,
no mivinun term should be authorized in the absence of a 90-doy study and
presentence investigation,

1-4B2—TPPER-RANGE TMPRISONMENT FOR DANGEROUS SPECIAL CFFENDERS

Separately classifying “ dangerous special offenders™ has heen severly criticized,
and is, at best, a dubious process.

However, assuming arguendo that such classifieation is approved, there is no
reason and no justification for its adoption unlesx the term of lower-range sen-
tences is sharply reduced-—so that there is a demonstrable need for legislation
providing more severe penaltios for the dangerous offender.

Assuniing fater alie that this will be the ease, we disapprove of this section s |

wrillen for the following reasons:
1. The definition of “dangerous”

that otherwise provided is required for protection of the public.” .
No standards or eriteria are provided for making this determination. Without

such standards, any judicinl attempt to apply this definition will be nothing more |

than an exercise in tautology.

Any code with extended term punishment must contain strietly drawn guide ;-
lines for determining dangerousness. Adoption of extended sentences without §

y these gaidelines would be irresponsible in the extreme. At a minimum, the guide

lines should include the statutory requirements that the crime for which the ¥ ¢
offender is being sentenced is a serious felony which endangered the life or safety |
of another, It should additionally be required that an independent dingnostie |
analysis prepared prior to sentencing show, [beyond u reasonable doubt] that the ¢
offender possesses o propensity for violet erime.!® Perhaps the best model for this ¢
Jegislation is the proposed Oregon Criminal Code which provides that the act b

for which the offender is having his term extended must be either a serious felony
(Clnsﬁ; A)I, or one in which the actor seriously endangered the life or safely ¢
another,

felony. In either instance, there must be a finding based on a 90-day evaluative
study, that the offender is suffering from a severe personality disorder and dis

12 g effects of this provision will he discussed as part of the Comment to Subehapter F— Parole; infta.

T See § 8201, Brown Commission Code, :

15 8§, Talleck; Ps{/ch falry and the Dilemntas of Crime, 313 (1967); Murrah, “The Dangerous Offender Undgr
the Madel Sentencing Act”, 32 Fed, Prob. 3,7 (Tune 1968); Report of the Assoctation of the Bar of New York

16 Seg, 6,9, Ore, Rev, Crim, Code §85 (1970). Model Penal Code §7.03(1)(2) Oflicial Draft, 1962,

set forth in subscetion (b)(1) permits the |
eourt to find that an offender is dangerous ““if a period of confinement longer than }:

n the latter case, the offender must have been previously convicted of & £

.

 and does no
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plays l[: pr(;pensity ltowards erimin
upon those factors which indicate that in the past ti
hicl : he o
pelg-sorxi‘,] and Ehat; he is hkelly to continue as s}uchﬂ7 .
. Ahe categories in which the designation “speci
2. The categ L W] S special !
unjustifiably extend existing law to cases where r}\o n‘ecc? f;fg:}der
has been shown as follows: or
l(Zc)l(’lf) edxtenc]is jche designation “dangerous special offender”
Yw LtOIl ant has 1;\\'0 prior felony convietions, and has been imprisoned
suant to any one o thqse_convnctlons—\\-'ithout. placing any limit;l n }(13 e
dulgmg which those conv(wtlons must have oceurred v TR on the time
ot R 35 : '
resent law, 18 U.S.C. § 3575, does include such a limitatio iri
the most recent convietion have oceurred within the past five iret':’ reguumg $208
H 1 . . ' . * 4 r" 3 U ¥
Of'nfihﬁuﬁroévnl Clomr?dlb.smn. Code, also includes such o time l‘iniit CX'Z;"):? '?20-2.
lml ,01 wam, 8 1 imu contain the existing stipulation that less than five et
lve elapsed between the Inst felony conviction and/or the dofend s relont
on pm:ple, or otherwise from confinement, ' anes release
{2) (i) provides that where the felony is committed ax
eriminal conduet, in which the offender nmnifestod/s‘ptcl
t'he desxgn}z'_mtlon muy be made. Special skill is defn;od
knowledge™ and/or “manual dexterity.” This definition is f
be stricken from the code. If enacted, it would L
any case where any offense was accomplished
of ‘t;};%'r.e;lutntre .vgrmusness of the offense itself
(=) (1) extends existing law to 3 le the
tends exist nelude the offender w il
mc:ﬁtg} condition,” which manifests itsclf in ”aggrcsc*\-li(;l'o \z'(lwlr(l)dﬁgi"an ubnormal
])OtClll];i ':f.fg?(;n (i)fut:he 'Buist; primitive paragraphs in the code and 'has the most
pote w‘vre«iol{ i:({‘he ;;Xx:)call?cngsglutely ilO sclentific support for even sughwting
at aggression is the pr Lol an “abnormal” ment: Of o
there is o significant correlation hotween mental {1} t ~"1 ‘condxtm_n o,
conduet, including aggressive behavior IIo-ve\'er( th is cor lmd‘ e Aberrang
fm;rtihe _1)().\*1%1311 advanced in this 1mrag-mph' ¢ P conelusion i not support
e invalidity o . rizati o
this seetion, inl[)l)ssi{)lz?gixsgéOtglrloérl(fdigu;llz) Ic);;ZDQTOd'llp(llics i g dministradion of
aggression oy he s mee ¢ )f ) iterin which exists to determine when
3 morely s I?ehm \ulcé) b (()) 5{1 abnormal mental condition-—and when
} Y. S0CHE r the res 'S i
gl adJ_ust-ment o soci‘e Ho e result of an anti-wocial personulity, or
Incarceration is not a solution to
offender, and should not be treated

al activity. This a proach thus concentrates

ender has been a dangerous

may be made
such extension

to cases where

“part of a pattern of
cial skill or expertise,”
as including “uuu\‘uitl
11 far too broad and should
permit use of the designation in
by a planned scheme regardless

the problem of the ment

) ; ally il or insg
as a solution by this code,  © fmane

9 (1 ! : e
offgn)d(gr) ”::l\:glcllorrlmzeg 1fnp0s1t10n of an extended ferm in any case where the
oue @ direarm or other destructive device” while commilting or

running away from the offense
1 se.
v_'lhe Code already authorizes bigher
with a gun by placing them in the hi
unnedessary to extend the designati
term for these offenges. Unless the m

punishment for those offenses i
Dunishm @ ses committed
ghest, category of uffense (Class AY. It ix
d gxx}intltzmlln'l(wxde an additivnal upper-range
e A rpenses ; axi gwer-range.terms are redueced, it
: 1 placing gun offenses in t ighes 'y s
scpg)x?\tf;:l_}; designate them special offender oﬂ‘enscsthe Hishest eategory to also

2 8 o restat 3 § 3575 and
AV feloif\:t\ltxtement of 18 U.5.C. §3575 and authorizes special treatment
or more poony qtisdcohmxmtted in furtherance of g conspiracy involving three
pplios § Ao S n: l_t e _defendpnt had a controlling role. However, it mis-
s enacted s b of he Oy Ceins Conabay 08, general, sinde § 3575
Drpose f oot I 3y Wiime Lontrol Act of 1970, with the express
i nos ng organized crime cases which ordinary criming islatior
IEgislatfi;vgeac[g;fcgrsl mc;:;gsmx_l in the new code reflects cc)ntinuecillilr;{z} l](:zgilt\llﬁ‘xllslxcl
ctivitiog s cro:w eliminating racketeering, gambling, and other ill;: 1l
Prevent, jta it q;sl‘Stgte lines, but its wording is not sufficiently qpeciﬁcgto
Mo o t‘hu% 1 tl E; 13 d c}c?t ezgngg?tr igy c1aminal conspiracy cage. It ~should be
; wards so- “organi i

b becomo 5 stnun o e)neral 5 so-called “organized crime’? cases,

- Abalternative to limiting s ti S O e
e g subsection (2) (b) (v) in this w PO Vi
» rrowly defined offense for organized Crime)conduct,“ 2&3’3&1 Izcmltbt?hgo )llz?s\slcif

— .
" .
Comment; Sentencing, 19 UCLA L, Rev, 526, at 544 (1072),
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or B folony level, according to the number of persons involved in the crimipal
enterprise. This would be an alternative method for attempting to pu,x)xsh lender
of organized crlinae %lnd would not require the extension of the special offender
category to include thenu S . 5 .

Sﬁ’bsgcti(m (c) states that 4in supporb of findings under subsection {2 6i)
it may be shown that the ofender has had in his own name or under his own control
income or property nol explained as derived from o source other than criming
conduct.” Initinlly, it should be noted that {here is no provision requiring tha
any “findings” be made, or establishing any procedure for maliing such findings,
Secondly, as worded, this paragraph may conflict with the requirements of the
Tifth Amendment, since the defendant who does nob testify aboutb the eircum.
stances of the offense alleged may not bo required 1o explain the source of property
nuder his control, . :

'Die process requirements

Certain due process requirements must be meb before the operation of this |

ctatute is constitutional. These requirements arc not referred to in or by this |-
<ection. $owever, they arce established by Title IT, Proposed Federal Rules of
Criminal Procedure 19.2—fentencing Dangerous Special Oﬁenders. Tt i absurd
rot to have the notice provisions as well as all of the operating procedures stated
within this section itsclf. There is no reason for proposing them as a federal rule
or for separating them from that part of the code to w}nc_h they apply 13 We there |
fore urge their removal from Title 1 and inclusion within this section,

1-4R3——DURATION OF IMPRISONMENT
Part (0) Restates 18 17.8.C. §3368, aud provides that the offender begins serving

lis sentence on the date he ix Teceived at the institution where sentence is tole |

served. . o ‘
Part (b), Credits, makes several changes In existing law: ot
(1) gives eredit fur all time spent in custody pursuant to the offense for which

sontence was imposed.

(2) iz an addition to present law, and gives eredit to o defendant who is finst
arrested on one charge, and lnter prosecuted for another—which was committed |

before his arrest,®

{2} deletes Chapter 309 of Title 18—Coad Time Allowances—and thus elim: =

nates giving credit for good behavior while in prison. We approve this change i

Theoretically, the Code’s sholition of any mininium term requirement, and

provision for relatively immediate parol cligibility malkes gredits for good time

UNNECESSALY . . e A :
ITatvever, whether or not these provisions climinate the necd for an ndditiond |
sy=tem caleulated to reduee time spent in prison, climination of credit for good time [

will remove the problems presently caused by the institution’s arbitrary used o |-

its power, Beecause stripping an inmate of Lis credits is not required to be explained

or justified ta either the inmate or anyone clse, it has continually heen o soutdt ;-

of tauch institutional friction.? . .

{4y gives credit for one-half of the fime spent on probation or conditional dis;
charge to the offender who has his conditional release revoked. We endorse this
coneept; wnder present law no such eredit is given. However, we believe that fu

eredit shioyld be given, as vecommended by the Brown Commission 2t (The ahotei”

endorsement is made on assumption that the teonditionn] release” is intende
tu include release on parole.) )

YupcparTEr C—TINES
1-4C1—PINES

Pm‘ngmph (n)—Authorized Tines—is unobjectionable to the extent {hatd g

ectablishes a maximun fine for each class of offense, and requires that the an}oput )

of any fine imposed be determined by the offender’s ability to pay.

—— ! : -
1 Dhey ara included within tha provisions for a [upperrange sentencing i both Seetion 3302, Brawd

L e

Commission Code and, as noted, under 13 U.8.C. §38

Vs
% Now Yorkatthe present§ time has such legislatics, A virtunlly identical providonis
by ihe Brown Commission; §3203, T - . N ot
“» Byawn Commission, su'pru. Watking Papers, Vol. IT, pp. 1209-1300.
21 §3103(3) (a).

i
;
also recommendsd 2

1

) 7,

IR
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However, there appeats to be little useful purpose serv in i
[ 5 to T ose served by adopting a legis-
lw\.c,]y_n.\ed mandatory minimum cdaily term (10 days) for the i)aylmén?‘, of ﬁléf:h
fine. This provision is at odds with the broad discretionary power over sentenscing
given to the court e;_scxﬂvhore in this code,! and it may result hisituo.tiéns* where n
nominat fine, sueh as $50, must be celleeted in $5.00 installments for 10 dayﬁ;
potentlalzly causing undue inconvenience and cxpense to both the court and the
offender. 'Wh*ore tk}c courd imposes a stiff fine in order to make the offender an
example to others in his class, this provision calling for payment in at least 10
smalier amounts will diminish the public impact of the sanction. '
Becau;‘lo of the foregom_g, this section should he modified to eliminate the mini-
mum daily term and to give the eourt the discretion to.order payments made for
ﬂ;ly Izg;u;ieuléotn(])ltflte gu}cxnﬁur_n specified above, If the dollar amounts set by this
chapt puted to their maximum amount, this secti ;ould ren 3
folllt‘)wsi l , s section would read as
ixeept as otherwise provided, the court, havi ard t
_ 1 - X ! , ‘having regard to the nature ar
circumstances of the oﬁeqso and the finaneial abilitv?:f the offender may scntmz-cc}
an oﬂ’eyder to pay & maximum fine not to exceed: ) - o
L b},Q_,Q:J,OU() for & Class A or Class B felony;
(2) $547,500 for a Class C or a Class D fclony;
(8) $109,500 for a Class I felony; or ’
(4) l:r:j)if&,/aO f()rbn. xmsélc'mcanor or a violation. '
such fine muy be paid in o hunp sum, on a daily hasis 3
uch fi : P s C aily basis for not mon 9 9.
days, or in S‘;\lch other increments os the court shall direet. ore than 1,095
) Ble.c‘ause.u‘ thq _ﬁqbstgmtm] size of the maximum fines when computed and viewed
Jtrll) tnllliaq (\1\;511;»1 : Bi(])(l::ld::;%tl?p fht(‘mm b%gg'cnlto limitations, particularly with respeet
s 101S ¢ -iolations. With these lesser offenses, the maxi in
! e nd | . B s03, 1 ximum fine
.shquld be bl',Q()’(), 50 thut they will not exeeed the jurisdictiunai limitations imt
po:fdtonﬂU.*x Magistrates by existing law. S
As to the maxi ‘lonies, we se joction i i i
stg the I 'mlfil?lom f.(fr,?; 1.9}1'10.,,, we 5ee no ob;vgtmn in nutking them very high,
since position s dependent upon the offender’s financial situation, and
the civcumstances of his offense. T e
DﬁI’u(rlag.rixph b(i’)) sets forth an alternative fine which provides that when an
leenﬁtel has been cf)nvxct(‘-:d‘ of an offense through which he derived pecuniary
; gge ‘ ’?ﬁiaﬁufée(ix pgﬁgﬁzugmgury, or damage, or Joss, he may be sentenced to pay
‘ S a8 +h as two times greater henefit to him or loss tc
e e pa e gr than the benefit to him or loss to
tllgg:)%%&%hoéi)x&egtféllllélgfbf ond tl}e cgulrt’s authority to impose fines by reqniving
g v ronsider ender’s ability to pay, the burden on the offender
Yy ), AT Poad i s Y. . Has L N * ﬂnd
theQ g)gzxg?i é ‘)lag)edftgi restibution to the vietim. It should be approved as written.
outb. 3 T 202 of 400 are similar in most ways to 1~4C1, although 8. 1400 sets
out payment?gt‘mum- ﬁggs and, as recommended, permits the court to provide
for payments er a specified period of time or in specified installments, Unlike
. 16 fails to establish a maximum period for payment. In that respect, 3 1's
chg-; ear m:{t)mmum term appears desirable. i T
1 2abion.—5i
availr)uf)slefelr S I:'ggmzatw‘n.. pince ﬁpes are presently one of the few sanctions
leveltof n.lg:m xfu niO?DOIatloltlls’ con.?fdferatxon might he given to a special lngler
. a ines authorized for corporations. However, Lecuus h
e O  au . ore s, wor, Lecuuse of the
extremely high dollar limits set forth in this chapter it would al;pe:u' that a

separate maximum for corporations is unnecessary.

pecial Sanclions for Organization Spect izati :
A 1 dions.—Special organizational sanctions av
s : . ' al sanctiong are
?e otudec_l for in 8. ’s Section 1~4A1(7), as well as in S. 1400. They would be & new
as nre m’t‘gderal criminal law. o
b\\sixrlxléssqud I\I’Iéposs3lJle.t9 jaila corporation, and fines may be absorbed as a cost of
o ) ads ofrse publicity. in appropriate cases could prove to be the most feaved
Y, Occénvxctxpn fco 4 corporation. The new section is therefore welcome.
conviction (o gc)hrwzmc‘e is requiring notice by the defendant organization upon
bl owroatensxb}y harmed by its misconduct, so that those persons or
da?nagc o doxig?o t%(étl;grbm;}& e\gh?thgr %r not to seek redress for whatever
: A ) ) A efendant organization. We differ with 1- 7
in that we believe this notice should be mandatory. ffer with 1-441(7)
; Sggﬂ Shapter 4, §1-4A1
p examples of hardship fo the offender would inelude requiring him 1o travel to the cotrthouge each

Y, even s .
: Anexam though he may he 1 orlive either in a rentote portion of the District, or outside of its boundarivs,

ple of hardship {o the victim would inielude the situation in which the vielintisrelying on themoney

topa .
bay medical or other expenses and needs a imp-suin payment from the offendear in order to do so.




General disclosure of the convietion, both to customers and clients of the

convicted organization, should also be avai
will alert the gener

diseretionary basis. Disclosure
the organization and permits i
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t to decide

ship it will have with the convicted organ

organizational misconduct,?

We therefore support the following addition to the Code: “When an

sation is convieted of an offense, the court shall req

notice of its conviction to the

persons or

and may require notice to the class or clas

media, or by other appropriate means.”

class ostensibly harmed by the

ses of the persons or sector of the public
affected by the convietion by advertising in designated areas, or through designated

1-4C2-—RESPONSE TO NONPAYMENT OF FINE

Paragraph (a)—Response to PDefault—provi

to pay o fine defaults, the court may require the offender to show cause
«hould nat be imprisoned for non-payment. Paragraph (b) sets forth the

which he may be sentenced.

This provision is similar in many ways

Commission §3304. It is in marked variance to present federal law.t

Basically all three proposed co
that his default was not attribut

sentence of the court, or
funds for payment.

While finding these proposals
basic thrust, some modifications are needed:
cause order should be issu
to the sufficiency of the government’s evidence. Therefore,
e court should have hefore it information |-

Paragraph (a)—The show
makes findings as

hefore the show cause order may issue, th

sufficient to establish by a prepo

intentional or was attributable to a failu
the nocessary funds for payment. (See

S. 1400, § 2204).

The purpose of such a provision is to insure that
liminary inquiry to be conducted before a show cau

defendant.

The sentence which provides that the Court may issue a warrant of arrestory
should also be modified since it spells oub i
e the defendent is presumptively £ ¢
judieial proceeding

a summons for his appearance
tions when an arrest warrant

innocent of culpable default u

the section should provide as follows:

jssue in all cases, except where
assure the presence of the defen
rant of arrest, directing the U.

bring the defendant to the Court witho
ons of relense pending hearing consistent

Bail Reform Act, 18 T.S.C. § 3146,

Court shall establish conditi

Paragraph (b)—TImprisonment—>. 1 is different from

() The maximum term for o felony : {
(b) Discretion is given to the court as to whether the sentence will be consecgtlt\'e =
mandate i

should issue. Sine
ntil the court finds otherwise in &

A summons for his appearan

the court finds that a summons will not a
dant. In such a case the court may iss
8. Marshal or the officers ma

ut unnecessary delay, at which time the |
with the'l

or concurrent to any term of imprisonment already imposed; 51400

a consecutive term.
Wao support 8, 1’s handling

of the Brown Commission, Section

of both features, consistent with the'recommendation !
3304. The six month maximum is i

the snme as that deemed appropriate for
(sce 18 U.L.C, § 402), while the power t
should be afforded wide discretion in sen

the concept that the judge
imprisonment.

Paragraph (¢)—No objection.
3 Reo Brown Commission Working Papers, Vol. 1, pages 165-6, 101~3.

t Seo Working Papers, Brown Comu

nission, supra,

contemptuous behavior in other
o sentence concurrently is consi

Vol. 2, p. 1328,

lable as a sanction to be applied onq
al public to the misconduct of
precisely what, if any, future relation-
ization. Since an organization’s suceess
or failure is built in large measure on good will, the advance knowledge that

evidence of misconduct may be widely disclosed is an important deterrent to

uire the organization to give

available to & defaulting offender and the maximum length of imprisonment to

ed only after the court

organi.

offense,

des that when an offender sentenced |«

why he
defenses

to S. 1400, § 2204, and to the Brow |

des provide a defense to an offender who shows =
able to either an intentional refusal to
a failure to make a gon-? fuith effort to obtain the necessary

ohey the

ndorance of the evidence that the default wis |-
re to make a good faith effort to obtain |-
Brown Commission, Section 3304 and {

the Court causes some pre- |
se order issues against the {-

no conds §::

ce shoul

dequately | :
ue o Wk b
king the arrest 0] 1

S, 1400 in two respeets | :

is 6 months in 8. 1; in 8. 1400 it is 1 yean £

1'elahyely 8
situation .

stent wit

tencing W}

superior 1o current law and agreeing with their |4

Y

5

7821 )

Addendum: S. 1400, § 2204(2) contains a provisi oo o
the payment pf an ‘Prgqnizatiol}’s fines on tll"loseliifﬁlo palf_l:u;;gltlheoag?élgxl%?tyqflgr
dlsbgrsements, and “their superiors,” and renders them subject to t < m€} e
applied to a typical defendant. This provision should be added to § 1-4 Czanc ion

SusBcuAPTER D—PROBATION
1-4D1—PROBATION AND CONDITIONAL DISCHARGE

Pursuant to paragraph (a), a defendant ma h su
o pa h (2 Y be placed on probati i
vision, or wllt.-hgut supervision under specified condli)tions of rgle%l;gtl%rﬁgvl;sgguper-
tern of p}'o J.mtl‘onhwlnch may be imposed is five years for either a %elon s or‘f»mmu'l%1
do‘xﬁiennm cor'lymtlon, and not more than one year for a minor violation 3]3 ause &
ﬂi';ﬁ;‘ﬁﬁ“ﬁ;ﬁ %fl‘i)s?g{;:gem_@: lttil is recommended that the Code adopb aegﬁg;a‘%
ma; g ion in those cases, limiting th : i
ig{m to two years, as ‘proposcd in S.1400, §’2102(a) l(12) ﬁﬁﬁ“ﬁ;ﬁ;ﬂﬁ;g lgbg,t}xonuu
1%\11111.Comntnss1on, §3201. ! nded by the
e importance of this section is that for the first time i i
form of sentence—not ag an eve vhi o st tiime Ib froats probation ae @
thclc)ase. vent which oceurs in lieu of sentencing, as is presently
(h) Istablishes standards to be applie C 't i
wl}lqlt]her to relcasfelan offender on pro%agilig(rll.by the court in order to dofermine
e purpose of listing the decision-making criteria i i
. ] ! S10] a is to implement the
{Jéé)gigltluig :;)Se Sf;cﬁfgléfﬁgff rr;csot?mlr.lcThlSl qolxlld T)islt be accomplisphggl%;{f h};fngs%h?g
section to s Fy : ; es which would make probation an 7 ri
9;;}%2;“(]\011 ('i];hlh approach is recommended because tlllje sucf:logsr; E z}ﬁ%%@ffgggml ey
e evefvb Clirlls ;c::ltl]efe;célrilt%]‘?:ol):tbplon should be regarded as the apéropriate séutegt:)e
“' 1 n 3 N 0 . o . ] s ] » -
nef\essnry.“ ) native reasons exist to indicate that imprisonment is
s drafted, the criteria do not im i
plement this approach, n 1
gﬁ;trlg(lz‘og’;lr‘\}lllgc;xg ;cll(lia,t‘ c%{le court should first considerlplrobatir’m ?l: ?l?e %lreo‘pgx(: ﬂcflsf
position, The st r{:t gi) a;' émf‘(; 0‘1‘1?1%?(}3%1 :égmn;sfi release };)n probation by their wordir;g
their content. Apa ne revision on the above gr requi
In%]ﬁgc%ltrﬁn;a 1(1)21 3% tl(i)sii Ela]%mhtl& stgﬁciently speeifie stanga?élotu onl()ié txxlrlggig?;};llre
; stz 5t or the Court to consider is “the need t intai
§%}?ﬁ:§b clfgtlel'rl;‘n ggc}}st% r‘elﬁlfgrg:: thtg credibility of the deterrent f.‘Il](c;f(?r 16? tlﬁgxll;tx\a;"t}
stﬂitirig loter lfunction ' ﬁot. mction of the sentencing process, this method of
n his work on deterrence,. Zimrin ints i
o ) g points out that a particular sancti
v et s G vl Sl bl sy avrs s
partic : S 3 ) tain conduct; (b) wi i
:)1%}211{1111: ﬁ&%grcgggléqtz ‘zm.d (¢) has been imposed in a speci%ié c)asefuclggnigtxlﬁii%igg
1 is viewed as the single most important element of deterrence,

- sin iri i
ce empmcul data demonstrates that to have a deterrent effeect, o sentence
¢t K

rmggég? qmndfe }lch\vn at‘ rthe time it is imposed.® .

centonm el ?s Obrg&ls},lttlgo ) ﬁieterrent. factor” is not operative unless and until the

Dt i o inglus' 0 b e attention of the public. For this reason, there is no
ion as a criteria for the court to use, unless it is accompanied

- by the willignes
3 willigness of the federal government to assume responsibility for a massive

media i X i i

thes cogg}}g&:gg‘ﬁo%é&g&rggﬁ ;;rlée sgntences.tl;mposed by various courts, Absent

Pt 1ent, g de nee as a criteria will result in judges.i i

the crfrﬁnctogx rﬁla{e c?)usgie\f\ehemé the);l would like to see particul:gr cgibdlll%lt})?gnglg

; terred, and cause i i ot

W lign w:él(llglt nobt otherwise be ilnp’risoned, noedless incarceration of offendcrs

imprison; I;elgélzit; ?éggllgr& 1;3;1;&3 eitl;;:rirnclglsiorél inf(ﬁrsh that imposition of a term of-

S ] ed as ¢ ent, and will have a deterr ~—oven

th(')lsiﬁahsg};l errlxpmcal evidence is to the contrary. ave a deferrent cffect—oven

communit(y)vl.l’(’ glgﬂinsdgrd listed for the court to consider is “‘the need to protect the
) is an undeniably important consideration; however, it is fur

. too broa 3 : i i
d astandard to provide any real guidance to court. It should be re-stated,

so that the court pr 81
sl oo b 1 esumptively approves probation unless it finds hat d
wm the defendant will commit another crime iflhé1 ?ad ;ﬂtétzgél (;?I;%%\;(j

8 For doctimentati
p. 190 souments ‘\%Fxslrgte AB{i Report, supra, Commentary at 62, 66, 72, 73, 80, 107-108; Workin, -
h, 80126, Tho ABK T 3{,’?2‘5 s;ﬂ)csc;i[l‘;{g.“y recommends that everx’l sentc'ncn' involv[e thé least luxgtﬁﬂﬁ‘ﬁ

$ Seagon ’ .
Press (1073(3‘:3113" Zimring and Tawkins Delerrence—the Legal Threat in Crime Conlrol, University of Chicago
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tion,” or, that confinement is necessary to protect the public from further crim.
nal activity by the offender.? . : . )

The third factor listed is “‘the need of the offender for eontinuing supervision
aud assistance.” This is the first criterin to focus directly on the individual befgrg
the court. However, it fails to make clear that the court must determine whethey
that _tzupervision can most effectively be provided in an institution or in the cop-
munity. S :

The fourth standard refers to the ‘“‘available resources of the Federal probatioy
service.” In its present form, this is vague at best, since it fails to indicate hoy
those resources or lack of them should affect the sentencing decision.

In sum, the criterin listed in (b) should be replaced by a paragraph setting forth

a presumption in favor of probation, as follows: Lt

The Court shall place an offender on probation, unless it finds that confinement
is necessary to protect the public from further eriminal activity by the offender,
and or that his need for treatment and supervision, relating directly to his poten.
tial for further criminal conduet, cannot be provided for through available re.
sources in the community. :

This standard should then be implemented through the adoption of factors,
as listed in paragraph (¢), and discussed infra.

(¢) lists those factors which the court shall consider in determining whather
or not to place o defendant on probation. Inclusion of these factors is new to federal
Iaw. For this reason, it is particuloely important that they implement the proposed
policy of more consistent use of probationary seutences, However, in their present
form they neither reflect the premise that probation is presumptively appropriate,
or effectively aid the court in evaluating the efender’s amenability to probation.
If this section is to be included in the Code, it should he revised.

Pursnant to (C) (1), the court is requived to determine at the time of sentencing
“whether the offender’s release plan, if any, is adequate.”” If the Code is going to
mandate that the court examine the offendet’s release plan, it is essential that the
Code require that any presentence report prepared by the Probation Office, in-
clude such a “release plan.” ‘ ;

Although S. 1 has no section on its chapter on probation requiring the prepars-
tion of presentence reports as part of the sentencing scheme, the court is given the

discretion to order preparation of such o report in Title IT, Rule 32(h), Presentence 2
Investigation. If the Proposed Amendments to the existing Federal Rulesof |-
Criminal Procedire take effeet on August 31, 1874 as expected, Proposed Rule32 [

will supercede S 1’s presentence provision. For this reason we offer no comment
on S 1’s presentence report provision, bub would again stress that the Code should
require preparation of a release plan, :

Among the other factors listed for consideration are:

(2) Whether the offender’s criminal conduct caused or threatened serious harm
to another person or his property;

(3) Whether the offender planned or expected that his criminal conduet waould ,j"{

cause or threaten serious harm;
{4) Whether the offender actéd under strong provocation;

(35) ‘Whether there were substantial grounds tending to excuse or justify the

offender’s eriminal conduct, although failing to establish o defense; .
(6) Whether the vietim of the offender’s conduct induced or facilitated ifs

commission;

(7) Whether the offender has compensated or will conipensate the vietim of his £

criminal conduct for the damage or injury sustained; .
{8) Whether the offender has a history of prior delinquency or criminal aetivity,
or has led o law-abiding life for a substantial period of time hefore the commission
of the present offense; .
(9) Whether the offender’s eriminal conditet was the result of circumstances
unlikely to recur;

(10) Whether the history, charaéter, and attitudes of the offender indicate that 2
he is unlikely to commit another offense; )

(11) Whether the offendor is particularly likely to respond affirmatively to
probation or conditional discharge;

(12) Whether the imprisonment of the offender would entail excessive hardship 5

to him or his dependents; .
(13) Whether the offender is elderly or in poor health;

(14) Whether the offender abused & position of trust or of public responsibility; g

7 8ee § 3101, Brown Commiasion,

8
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(13) Whether the offender cooperated with law enforceme ities i
bringing other persons to justice; nforcement authorities in
516) Whether the offender confessed or expressed remorse ; '
(}8 '{%hhezl}]lg ’gh%}:)ﬁte]ndor‘sots ﬁin sxample for others beeatise of hig position:
(18) Whe uch release wou gpreciate the seriousness y N
o{f?n;)c Rr prm&ote ;hsrespcst for T Ip sertousness of the offender’s
1 ny other factors deemed by the court to be rels riteria i
suhsectionlgo). o ¥ ¢ related to the criteria in
We would approve the inclusion of factors 2-9 and 12, 18, 14, 17 d 19 as
relevant guidelines for the court. However, we would obj ¢t to the | o
11!1115% 16,(:118)11 8 f‘or}thcl.- follossine wave e ject to the inclusion of 10,
Pctor , 18 ““whether the history; character and attitu p
indicates that he is unlikely to commit z’mobher offense’’. This (11: z? fqiliﬁt;ﬁ\fﬂ?coﬁ
11: éﬁqg-SLIS(ifl)tl-Ele 91{ deten;nnat}nn,l and its inclusion will have no positive effect 3
dditionally, it will operate unfairly against th 3 i revious recor
of fonvict(ioi{)(sz; ot ¥ ag e offender with a previous record
“nctor (11), “whether the offender is particularly likely to res ; Hvely
tn probation' should be climinated. This is not z}xr fa\ct«:)r to b(\pglxlglggigga:&‘t(kll;
time of sentencing but is rather the ultimate guestion facing the court, to b
ros(nlly)cd“thfmtllgh 0011151demtmn of the other factor. ' ’ ¢
{15}, “whether the offender cooperated with law enforcement horities i
br)m;if,lx)rllogigt;ilgl;ep%rsons] to j}\stiee” shguld be deleted. It iy ncithermrlct'lé(z}sigte "nfff-
poss & great nunber of cases, and will unfairly place a bur J
an{_‘wltm h%?g))ee% ulnab}}e O coupe’r and irly place a burden on the defend-
‘actor (16), “whether the offender confessed or ex ressed se' ;
un_cqnstxtut-lonu.ll_y infringe the offender’s Tifth Am(*ndmpenl? 1)1'i\'1i‘ﬁ\l,lr}(?rb§11dn\]\?ﬁ‘l
Elretrlmeptagy affect the offender who is appealing conviction after a plea of
not guilty”, by requiring him to discuss the details of the offense with the proba-
tm]]f} oftﬁcer(img)d mﬁhtghe cmln't at the time of sentencing.  probr
ractor (15), whether release would depreciate the seriousness of Tens
or p‘ron:&o‘te disrespect for law is, again, a factor which earnot be evaluaélecd ?)fz'tijlig
‘cr)\pll}. S no_tcd supra, the deterrent effect of a sentence is contineent upon its
weing made known to the public, Another problem with (18) is that in its prmmft
form it authorizes incarceration if imprisonment would promote respect for law
regardless if whether or not it would promote the offender’s necds, o

1-4D2-—CONDITIONS OF RELEASE

. The first sentence of (a)—Cieneral Conditions—which directs 't ¢4
its rlllscr'ehon” to_impose such eonditions “as the court (lo('r(;f;\rota}:'coxfgllalllct 11i3
:t%)pl opriate to assist the offender to lead a law abiding life” is approved ag {vritién
T owever, the second sentenee, which provides that “it shall be a condition in each
ease that the offender not commit another offense . . . is disapproved on con1
.stxtlut‘xorllal rounds, since it may have the effect of violating the offendet’s right;
}ltnﬂh%ultdl? 'ourth and Fifth Amcndrpqnts.” To avoid constitutional infirmity
1t should O.;e 1e&t ﬁed to n{ake it & condition of probation that the offender not ha
iy ieved of another offense while on probation, This re-wording would not prevent
5 probation being revoked if the conduel which resulted in his arrest violated
an‘(wbyfltsl;te (&her condldtmm of his probation. T o
3ts those mandatory conditions which must be followed by all pers
g‘r&l;;gl(l)lrll, :m(fi ditects the probationer to yeport to his probation officer '11\ d:;);?te(gl
b vt }Ixrilno %ﬁy change‘ of residence or job, and permit the probation officer
ot befl,\; _glse cqnch‘qons are appropriate to maintaining the neeessary
B0, ot \1 een 1 hle probationer n‘r(xd his probation officer. However, condition
A ])r’oba%'lcl) ing Iﬁ{ a‘t’,tlle_otfellglexi answer truthfully all reasonable inquiries by
the oponD 1.? odiicer, ™ raises significant Fifth Amendment problems. ‘Requiting
Wil o t(lu oﬂ‘answgr any questions which the probation officer deems reasonable
or reline 1?-6,"¢ff3~0‘ forcing the offender to choose between violating his probation
or exAmple i, 84 . Gongitiag of ke eion.
al Xt  if, ¢ 3 ) 0t probation, the offender is compelled to answer
questions, he may be forced to provide information which cz& later be used

3“Research {n th hon
s : he nrea of dangerous offendor hehavior (other than gener: Uzations
Mg{ﬂ%l[l%%gzﬁmn]e\?is_tem;. " Halleck, supra, at 313; and there s littla ugrogmengdn?ltx{)owgt({?x{l:d?ggil;ﬁnte%‘sg
1 Yoo g,&n%ndg"u{lmvle Detention: A Comparative Study, ¢ Ottawn L, Rov. 495 (1068). ¢
Wi bt nder who eommits an olfense but is not convicted of sueli offenss hiosiise the eviderica

i“ﬂdmlssible ﬁil’li(g[;ltll]cbg gllf)xﬁcl not tlfen I?e suh};‘ct‘ tou ,'probnuon revocation hased on tha use.of otheriyise

R TERTI e P .
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against him in a probation revocation hearing, or other criminal praceeding,

Additionally, this requirement forces the probation officer to assume the rofy [

of law enforcement officer, If the probation officer questions his clients knowing
that they must answer his inquiries, and that he must report their answers, he

may well be required to give them a Mirande-type warning prior to any interviey, |4
There is nothing more likely to interfere with the establishment of mutual trug
or confidence than such a requirement. Tor these reasons, this' requirement shoulq |

be eliminated as a mandatory condition of parole.
(c) scts forth those “appropriate conditions” which the court may require g

offender to maintain. Most of them are reasonable guidelines for the court ¢ |-
consider; however, several of them .raise significant problems. Conditions (7 }:

and (14) both authorize ordering the defendant to refrain from visiting or living
in “specified” places, or “consorting with specified persons”. We recommend

the climination of these provisions, since restricting the associations of convieted ||

persons is both undesireable and potentially unconsitutional. Full-time enforee-

ment generates friction between the offender and his probation officer, and ignors |t
the realities of the defendant’s living situation. As the Brown Commission hss |

pointed out: .
“Tt was decided not to include such a condition in the list offered here for the

reason that it was too vague and uncertain in its meaning (as has been quipped,
it really means in many cases ‘don’t go back to your friends and family’) and

because revocations on such a ground are very rare, at least in Federal practice, |

even though it is commonly stated condition.”

Because the “appropriate conditions” set forth in the code are very generalin ©

nature there is o strong probability that their inclusion in the code will result in

the court's imposing all (or virtually all) of the discretionary conditions, without |

evaluating their applicability on an indjvidual basis.
Precisely because the imposition of such conditions is discretionary, it would

be more consistent with the code’s requirement of findings and with its eanlie |: j
broad grant of power gver senfencing to the trial court to eliminate any list of | §

conditions and include instead the general direction that:

“The court may require the offender to comply with any condition of releas |
deemed to be reasonably related to rehabilitating the offender and assisting him |

to lead a law-abiding life.”

It done in this way, the court would he required to particularize the reasom|.
for the imposition of certain conditions of release. This would both facilitaie |
appellate review of sentencing and be more consistent with the policy of individ |

ualized sentencing which this code reflects.
1-4D4—-RESPONSE TO NONCOMPLIANCE WITH CONDITIONS OF RELEASH

This section provides that at any time before the offender is discharged:

(a) “The court may summon the offender to appear before it or may issues}
warrant for his arrest.” This sweeping power requires specific limitations; if they .
are not prowided, it will give courts unchecked power to harass. The followin i

Limitation appears in order: The summons may issue only if the court has probabl
cause to believe the offender has inexcusably failed to comply with g condition o
his release. The authority to issue a warrant should be even more restricted,

that it is applicable only when there is probable cause o believe the offender his -
inexcusably failed to comply with a condition of his release in such a way as tohe g
a danger to the community, or to himself, and where the court has reason to helievt
that the summons will not assure his presence. Upon execution of the warranh B
the offender should be brought before the court without unnecessary delay, ®§
which time the provisions of the Bail Reform Act shall be made applicable to him g3
(b) wuthorizes the offender’s probation officer, “if he has probable cause 0E" som,
: on i 3 P .
Junction ith the administration of parole services. Fourteen states retnined

Dbelieve that the offender has failed to comply with a condition of release,” orifht

has committed another offense, to make a warrantless arrest of the defendant &

or to authorize any law enforcement officer to do so. This section must be redrafted
for the reasons stated more fully in our comments on 3-12-F6. The probatio

officer should be removed from his role as law enforcement officer, with powerg

so excessive that if used by regular law enforcement personnel they would it

counter to the constitution. His present position, (and that envisioned by thiif
provision) is that of a pseudo-law enforcement officer, and is also contrary to g

primary role as an offender’s adviser, consultant, and supervisor. Congress ¢
clarify this role by eliminating these arrest provisions,

If this section is retained, it should distinguish between those conditions whid
are grounds for the warrantless arrest and those which are not. Criteria need ¥ 3

revoeas > . h
= Iovooation of probation. This section does noy change existing Iaw

th i
jugsg&%fogoglagdsi taking probation personnel out of the Court’
A placing it within the Bureau of Prisons (Corrections). This could

£ . A ravoenti .
Tossor Sento on under these cirgumstances leads to the execution
v A of
than an ntores st shCoult 1S 1o longer possible under the code, Silgle]é3 ;erg%)%rﬁzgl? ggftlé%}]r a sentenco ratl
'ather
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be set up so that this provision is tri geved
. . sy i 0 I, J 7
compgflﬂnge o uth]f condition creates a gﬁbstantil;ﬂ} tl‘l\r]gi? ttgl cthc‘ijefceudant’.s: oo
the offender’s welfare. In any event, the section should limit the offi er's pomsy 0¥
ﬂl?S;? castelf “fhmhtilll'e truly an emergency. oFieer’s power to
¢) authorizes the court to commit the defe ] 1
ccl)furt ‘:]}as 1)robable cause to believe that the %?ftlrllilég”hhg: chgiin\‘zltleg st
offense,” or learns that the defendant has been held to answer for ar c tie other
%;mtnuftraqnt \Vl@hot}t bail may continue until the second char e J\ g 1cir’oﬁ‘o,n h
gf (ég rr?mi£ }clfn Zeité?;x n;z t.([)tglllnmh the gcfendant. for having been t%rreétf:?%; ggélll‘?((i
) ing a crime, anguage does viole io oo
apphcaple in all eriminal cases, A%lditionally, i)%cievg%:élset%??guépttlwn o 1y 3565 o0
all flir?tbts les(;ﬂt ni prosecutions,10 = o5 that only 355 of
Arhitrary denial of bail is a serious infrin em
. it ; ] ] ent of 1l 3 sti
;loqaldsggll tS'l Undf;l' the E:ghth A,l‘nendment.gand the I:C]cleeglelf%lfgllmlghf C('mbtltu-
t}?emff:e D:ldélahls %r(.sumptlvely entxtl_ed to reasonable bail in all c}xﬁeé p Oéim'ACt’
newooﬁ‘enser b él§ e]en released on bail from the court having jurisd"icii’oan 'W'l the
pew offonse, | h;ia% ‘etz(z)r Jfﬁlgtcglgere hgxs alg)e(midy been a judieial defex'minzt?(;islt}trg%
SCS NO iy nmunity, Ordering incare i gardless o
fﬂﬁtrtm it is con%r?]l y