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ANNUAL REPORT 

- e 
1. Summary of Activities for Fiscal Year 1974-75 

A. Activities 

The statewide Offender-Based Transaction Statistics (OBTS) program 

evolved from the need for a central and standard reporting system 

to collect, collate, analyze, interpret, and report criminal justice 

statistical data in a useful and meaningful forQat. The OBTS 

reporting system provides data in a form and style useful to the 

Governor, Legislature, federal, state, county and local administrators, 

law enforcement agencies, prosecutors, and courts. The data may be 

utilized in future planning, in making decisions, and evaluating 

local programs and legislative changes. 

The OnTS program has been reorganized to achieve its stated objectives. 

Tne organizational chart attached as Exhibit A illustrates the 

management policy and shQws the span of control, supervision of 

personnel, and quality control measures. 

All milestones were met during the firs~:year of the project 

(1974-75) • Computer progt"amming of disposition files and 

output reports were completed. Criminal justice information 

Key personnel from local law enforcement agencies, prosecutors, 

lower courts, and superior courts \'l~re trained in completing and 

prqcessing the statC\"ide "Disposi tion of Arrest and Court Action II 

(Form JUS 8715). This training was directly responsible for a 

50 !?~rcent reduction in errors on the disposition documents used 

for statistical data by the Bureau of Criminal Statistics (BCS) 

for criminal history (rap sheet) information collected by the 

Bureau of Identification (BID). 

The OBTS system of collecting and coding criminal justice 

information from law enforcement agencies, prosecutors, and 

courts has expanded from the four southern counties to include 

56 of the 50 California counties. This was implemented in 

November 1975 1J1hen BCS began coding 1975 felony arrest dispo-

sitions. The remaining two counties are not yet able to rc?ort 

disposition information in the JUS 8715 format and reporting 

in a different format. 

Nork simplification ,?rocedllres, wor!: standards, and a file 

maintenance proqra!'1have heen estahlished. 

" C h ~-~ Dat'" System (CDS) state Advisory Board has been u ompre. ens ... v.; ,, __ 

\Vas collected from Los Angeles, San Diego, Orange, and San established. 

Be~ardino counties, coded, and placed on magnetic tape. Thes~ 

counties represent over 60 percent of the state's population. 
Iml)act on t:le Crit1i n,'.l,l ,T'lS tice Svs tet'1 

A single re::orting form now servos the data collection needs of 

'. Edit checks of the 19711 dispositional data are currently in 

progress to ensure the quality of the data. 
both BID and BCS. 'rhis eliminates du!,licatiol1 in re:;>ortinl} crimin.'3.l 

iUBtice c1ntn. 
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Disposition data relating to rape offenses and convicted defendants 

,yere distributed to legislators and private organizations, and may 

have contributed to recent rape prosecution legislation. 

Disposition data relating to defendants convicted of possession of 

marijuana ... ,ere distributed to legislators, study groups, and private 

organizations and may have contributed to marijuana penalty 

legislation. 

Disposition data relating to convicted defendants sentenced for 

, 

crimes o£ violence in which firearms were used were distrib;~:~ed to 

legislators, the Governor's Office, the Attorney General, and ICtw 

enforcenent groups. This contributed significantly to the mandatory 

prison sentence legislatior \·,hich was signed by Governor BrmVl1 on 

September 23, 1975. 

An audit of disposition documents and records received from the 

Los Angeles County Clerk's Office helped to improve their disposition 

reporting. These documents are used in statistical and criminal 

history files. 

In the California Supreme Court case, People vs. Rincon-PL~eda 

(14 c. 3d 864), OBTS data \.,ere used to indicate that a rape charge 

is not so difficult to defend against as to \'Tarrant a nandatory 

cautionary instruction. The court ruled cautionary instruction 

should not continue to be mandated in the trial of every case 

~nvolvin9 a charge of a sex offense. 
, 
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1J' ,. ,- ~spos~ t~on and arres t cla ta on bool:ma.' .... ~ r1g -" .r:: .... IIc .. endants were ,?rovidecl 

to a national cor.unission studyincr 9 bl' -' am ~:1g to describe thi's problem 

in California. 

OBTS data provided the basis f or reply to a n~~er. of diversified 

Special Stu:l',rEequests .r:: th .;..rom e organi::::ations and/or request belo\y 

(partial listing): 

American Justice Institute 

k~erican Psychiatric Association 

California Attorney Gemeral's Office 

California State Legislature 

Staff Attorney, Ne,., York City 

Women's Organization Attorney 

,Various national tmiversH:ies, 1 co loges, conSUltants in addition 

to major ne\ys;?apers and all other information media. 

J'.1aior Programs Imple;nented 

Disposition Tree - The "disposition tree" data display is a unique 

reporting format of the OB~rs progra'D 
- 11· It graphically shO\.,s how 

adults arrested on felony charges f~lter out ~ at the various levels 

of the California criminal justice system. 

The input document for the OBTS sys~em ~s the ". . ,,<-'" DJ.spos~ tion of 

Arrest and Court Action ll (Form JUS 8715). . Th1.s single-page, four-

'part form tracks the arrestee/defendant' r~rom the point of arrest 

to the point of final disposition, regardless of whether that 

~ 
'-' "-----------...... -...... ~-~------------~~ 



disposition is at the law enforcement, prosecutor, lower court, 

or superior court l€'vel. Both numeric totals and percent 

calculations are indicated at each step of the criminal justice 

system where the adult felony arrestee can receive a final dis;?o-

sition. 

In addition to displaying numeric and percent data, a series of 

elapsed time reports are also a part of the disposition tree 

package. These reports Shovl the lapsed tiP.1e in days from the date 

of each felony arrest to the date of final disposition. 

There are numl~rous applications of the disposition tree forma-t in 

which dispositional data for specific Iml enforcement agencies, 

courts, counties, offenses, etc. nay be c1isplaYt,d upon reques-:'. 

Hore inforMation of the ORTS dis"1osition trAG data, to<jether. with 

samples of the :=elony_ disposition surm'1ary and 13laps('!d tine 

~lisposi tion trees are attached as Fxhibi t B. 

Thn r,a", Enforcer'ont/::>rosecutors' Pro,]rami I,OI-ler Conrti Superior 
Court Proqrans 

The Law Enforcement/Prosecutors' Program establishes the typical offender's 

entry into the criminal justice system after an arrest., while the 101'ler 

and superior court 1!rograms define the offender's judicial disposition. 

The first phase of the OB'l'S progrnm is now operational throughout the 

state. 'l'he OBTS data base nOl" contains appro:dmately 12 percent of the 

lq73 final dispositions of adult felony arrestces/defendants in four 

cOl.mtic$ (I,os Al'1qeles, Orange, San Dernardlto" and San Dic<]o). 
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The .l\p:JQlli:lte Court Pror;ram 

The ApLJcllate Court I'rogra..-:l redesignated the Offender-Bas~d 

l\ppel1ate System (OEl'S) clcscr'ibes an offender's disposition 

from a court of appeal. A master file definition and !'lark IV 

update program have been clevelol?ed~ Phase I data, 1974 apDci:lls 

filed, have been placed ohto tape. 

State Correctional Pr.ogram 

onTS has created several correctional file tapes including a 

tape containing three years of correctional infornation 

(1971-1973). The data are beinq collected from various sources 

to be used for the publication of statistics regarding superior 

court commitments to the state correctional treatment programs. 

These data \"ill serve as a source for obtaining a five-year, , 

statistical, or statistically descriptive trenc1.of information 

such as: offense; types of cornmitmentsi. reasons for judicial 

process delays; and the age, race, sex, and prior:recorcl of 

persons committed. 

OBTS Audit 

The ~iJ.tomated external audit, the Offender-Based Subj ect in 

Process (OBSIP), monitors the documents to ensuret.:hat a 

disposition is received for each felony arrest and/or court action. 

During the OBSIP process, any duplicate documents are eliminated. 

• 
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TRAINING COURSES COHPLETED BY OBTS PERSONNEL 

Course title 

In-service 

Coding Rap Sheets 

Disposition Tree 

Guideline for Offenses 

Orientation for New Employees 

Oriell ta tion to Iliomedical 
Statist;l.cal Package Programs 

Procedure I 

Procedure II 

Procedure III 

Record Control 

Review of Procedures I and II 

Syntax 

Out-service 

Coping with Organization Stress 

Government Management Seminar 

Group Leadership 

Introduction to Probability 
and Statistics 

Juvenile Delinquency 

Making the Transition to a 
Supervisory Position 

Management by Objectives 

Mark IV Programming 

Organization Development 

if 

1/ 

Institution 

OETS 

OBTS 

OBTS 

BCS 

BCS 

OBTS 

OETS 

OBTS 

BCS 

OBTS 

BCS 

UCD Ext. 

HOS 

MDI 

Chapman 

Chapman 

UCD Ext. 

HDI 

EDP 

UOD Ext. 

Course Credit 
hours hours 

4 0 

35 0 

1 0 

4 0 

2 0 

2 0 

8 0 

5 0 

2 0 

3 0 

7 0 

/.~O 0 

32 0 

48 3 

48 3 

7 0 

16 0 

24 0 

8 0 

Number of 
attendees 

18 

20 

10 . 

24 

6 

4 

45 

10 

40 

40 

6 

1 

1 

9 

6 

5 

J. 

1 

4 

• 

.. 
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TRAINING COURSES COHFLETED BY OETS PERSOHNEL - Continued, 
-/' 

Course Credit Number;of 
Course titl.e Instituti0'il hours hours attendees 

SeMinar - Completed Staff 
Work CALTR.,,\NS 8 0 3 

Successful Middle Hanagement . DO.T 24 0 1 

Written COIfultunication 
Principles UCD Ext. 8 0 2 



B. Personnel 

The OOTS component ''Ins stnffed in accordance with the pers,onnel Other budgetary x-evisions arf~ shown on the attached OCCJP Form 

requirements contained in thQ grant. 223 as Exhibit C. 

C. Fiscal 

1. All e(!uipment and supplies required for mission supp'ort were 

obtained. 

2. Cumulative grant funds awarded: $1,356,752. 

3. Cumulative grant funds expended: '$1,356,75:1. 

D. Special Requirements 

Not applicable. 

E. Implementation Problems 

Because of the comple:dty of the system and resources needed to 

establish OBTS ann related file81 it was necessary to delay further 

development and imp!encntation of the Local Detention Statistical 

Proqrar:t and the LOClll Treatment Proqrnn. 

II. Requested Revisions 

A. Programmatic 

110ne. 

:a. Budgetary 

E>:penditures for conStlltant services amounted to $5,271 for the, 

Fiscal Year 1074-75. r.xpertise available in BCS precludecl the need 

for further consultant seryices during. this grant period. llo\'icver, 

future gonls and obj Dcti vos in the ODTS conpol1t'mt may x-c'1uire 

ao.r1itional consultllnt services. 

-.-....... --~,-----------~~-- .-~--.--.-
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DEVELOPHENT OF THE OBTS SYSTEM 

On January 1, 1973, the Offender-Based Transaction Statistics system 
(OBTS) was expanded from a pilot study in San Diego County to include 
the four largest southern California counties: Los Angeles, Orange, San 
Bernardino, and San Diego. 

The vehicle for reporting the statistical data relating to the final 
disposition of each adult felony arrest, warrant, or indictment is the 
Disposition of Arrest and Court Action, form JUS-87lS. (See page l~.) 
This four-part, single-page form replaces, forms JUS-700 and,CII IS, 
formerly required by the Department of Justice. 

The JUS-871S form was designed to follow the adult felony arrestee/defendant 
through the arrest, prosecution, and court, phases of the criminal 
justice system. Copies of the completed JUS-87lS forms are forwarded to 
the Bureau of Identification (BID) and the Bureau of Criminal Statistics 
(BCS) in the Department of Justice; the Federal Bureau of Investigation 
(FBI); and the specific local law enforcement agency involved. 

PURPOSE OF THE JUS-871S FORM 

The JUS-87lS form serves a two-fold purpose in the Department of Justice: 

As the centralr~positoiy of criminal records' information in 
California, BID uses form JUS-871S to record disposition 
information on "r~~ sheetsl! ~- beth automated and manual. 

2. As the central agency responsible for collecting, analyzing, 
',and interpreting data to describeerime~?nd delinquency in 

California, BCS uses form JUS-87lS as the: basis for: accumulating 
information and stat.istics on criminal offenders and establishing 
trends and patterns in criminal activity. These statistical ' 
data are used by federal, state, and county agencies, as well 
as numerous other organizations (and individuals) both in 

, California and throughout the United States. 

SCOPE OF THE OBTS SYSTEM 

BCS has been receiving arrest dispositions on the JUS-87lS form from 
criminal justice agencies in the four OBTS counties since January 1, 1973. 
Final dispositions can be made at several levels in the criminal justice 
system: law enforcement, prosecution, lower court, or superior court. 
The JUS-871S form is forwarded to the Department of Justice upon final 
disposition at any of these levels. 

BCS coded a random sample of 2S percent of the JUS-87l5 forms. To be 
included in the sample, the defendant must have been arrested on a 
felony charge after January 1, 1973 and have a final disposition recorded .. 

-1-

/, . i .~.' " 
.~Mmm, _____ '_M __________________________________ ~ 

between July 1, 1973 and December 31, 1973. This sample is somewhat 
weighted in favor of those dispositions sent from law enforcement 
agencies rather than courts because courts are the final link in the 
justice process. 

The original 25 percent sample has since been expanded to include coding 
of all the ~US-87lS forms initiated in 1974 in the four GBTS counties 
for adults dt:rested on felony charges. Hopefully, the OBTS system of 
reporting will be operational statewide by 1975. 

Uptil such time as the OBTS'system of statistical reporting is fully 
operationaLpn a statewide basis, BCS is using the JUS-87l5 data nOvT 
collected from all counties to maintain an information system on all 
superior court dispositions in Caiifornia counties. 

DISPOSITION TREE DATA DISPLAYS 

The OETS system has stimulated the development of a data display known 
as ,the "disposition tree. II The disposition tree depicts the various 
levels in the criminal justice system at which the adult felony arrestee 
can receive a final disposition. Both numeric totals and percent calculations 
are indicated. These enable the user to relate the specific level of 
disposition ,(arrest, prosecution, or court) or type of disposition 
(release, probation, jail, etc.) to the four-county total of OBTS felony 
arrest dispositions. Charts lA, lB, and lC show the felony disposition 
summary of these arrests. , 

ELAPSED TIME REPORTS 

In addition to displaying numeric and percent data, a series of elapsed 
time reports are also a part of the disposition tree package. Th~~e 
reports show the elapsed time in days from the date of each felony 
arrest to the date of final disposition, regardless of whether that 
disposition takes place at the law enforcement, prosecution, lower", 
court, or superior court level. Chart { 2A, 2B, and 2C show the ela:pseCL,\~(.~i;""': 
time for the various dispositions of the adult felony arrests in the) 
four OBTS counties during the last six months of 1973. 

APPLICATIONS OF DISPOSITION TREE FORMAT 

There are numerous applications of the disposition tree format which are 
available upon 'request . In addition to the attached four-county report, ' 
the following types of OBTS reports can be produced from the information 
received by BCS on form JUS-87lS: 

1. The three non-Los Angeles counties (Orange, San Bernardino, 
San Diego). 

2. Individual reports by any of the four counties by arrest • 
I 
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3. Any selected arresting agency within the four counties. 

4. Any selected charged offense. 

5. Any selected filed offense in either municipal or superior 
courts, or both. 

6. Any selected convicted offense in either municipal or superior 
courts, or both. 

7. Any of the four counties where the final court disposition 
occurs. 

8. Any selected lower court or superior court judicial district. 

The disposition tree data shown in Charts 1 and 2 represent a 25 percent 
sample of the dispositions of adult felony arrests made in Los Angeles, 
Orange, San Bernardino, and San Diego Counties as described on pages 1-2. 
Since the sample was restricted to those documents received by the 
Bureau of Criminal Statistics. the totals probably do not reflect 
exactly one-fourth of the actual adult felony arrests made by any single 
agency or group of law enforcement agencies in each of the four OBTS 
counties. The data do show how the arrestees, whose dispositions were 
completed, received, and sampled, filtered out in the criminal justice 
system. 

STATEWIDE SUPERIOR COURT DISPOSITION TREES 

In addition to these computer-produced disposition trees for the four 
OBTS counties, BCS can manually prepare a disposition tree showing all 
superior court dispositions for any county using the JUS-87lS reporting 
format. See Chart 3 for:'}an>~xample of ,a statewide (1. e., all 58 counties) 
disposition tree showing all fe16ny def.,~ndants disposed of in California 
superior courts in 1973.' 

The attached disposition trees are representative of the type of automated 
statistical data that can be readily produced from Offender-Based Transaction 
Statistics system. The optimal usefulness of the data shown is contingent 
upon both the initiati!)n,.,~nd accurate completion of the Dispositi()~;pf 
Arrest and Court Action'form (JUS-87l5) by law enforcement agencies, 
prosecutors, and courts in California. Incomplete and/or inaecurate 
reporting will result in distqrted disposition data. 

-3-
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FOU~ OBTS COUN~IBS 

ELAPSED TIMES FROM ARREST TO tINA~ DISPOSITroN 
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STATEWIDE FE,LONY DEFLNDANTS DISPOSED OF IN CALIFOrulU. SUPERIOR COURTS 

49,827 
100% 

X 

1973 

:,,,,,:~'I;<: X , ., 
XXXXXXXXXXXXXXXXXXXXXXXXX}:XXXXXXXXXXXXXXXXXl{XXXX,:xXXXY..Y.XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX;{:;;:XXXXXi:>:XXXXXXXXxx"'{X;":XXXXXXXXXX 

X 
X 

NOT CONVICTED 
7,155 
:f4 :'4% 
.':,'; X 
"'" .~ 

":'(J 
X 
~, 
,{ REASONS FOR NON-CONVICTION 
:XXX.XXXXXXXXXXXXXXXXXXXXXXXXXXX 

X X X 
X X X 
x X X 

ACQUITTED .DISIUSSED OTHER 
2,602 4,553 

5.2% 9.2% 
X 
X 
X, 

REASONS FOR DISMISSAL 
XXXXXXXXXXXX}{XXXXXXXXXXYXX 
X X X 
X ILLEGAL X 

INT. OF SEARCH 9~5 

JUSTICB SEIZURE P.C. 

0 
.0% 

2,912 393 1,248 
5.9% .8%, 2.5% 

x 
X 

CONVICTED 
42,672 
85.6% 

X 
X 
X 
X 
X 
X 

X 
" X 

X 
X 

ME.THOD OF COl'NICTION X 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
X X X X" X X 

GUILTY NOT GUILTY 
PLEA 
9,222 
18.5% 

TYPE OF 

TO GUILTY 
26,778 

53.7% 

SENTENCE 

X 
JURY 

3,211 
6.4% 

X 
CruRT 

930 

x 
TRANSCRIPT';, 

2,531 
5.1% 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

':x 
<.X 
'i:x 

X 
XXYJCXXXXXXXXXXXXXXXXXXXXXXXXXX'XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxr.XXXXXXXXXXXXXXXXXXXXX;<XXXXXXX', 

X X X "X X 

X X X X ,':;'~·:")i\ ... X 

X X X X PROB 
DEJ\TH PRISON CYA PROB JAIL 

0 5,826 1,505 13,68B l6,196 
.0% 11.7% 3.0% 27.5% 32.4% 

X X 
~",. X 

,'.';: X 
JAIL FIN!': 

2,849 230 
5.7% .5~ 

X X 
X X 

CmftUTTED CO~IHITTED 
'IDSO eRC 

352 2,026 
.7% 4.1% 

Bureau of Criminal Statistics 
September, 1975 
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.FELom DISPOSITION SUMMARY FOR FOUR COUNTIES, J1JLY 1, 1973 THROUGH DECEMBER 31, 1973 

Disposition Level by County 

Los Angeles San Eernardino 
Total County Orange .. County Sa~ Diego County County 

Disposition level Wumber Percent Number Percent Number Percent Number Pe1:cent Number. Percent 

Total. · · 11,076 100.0 7,721 100.0 1,152 100.0 1,650 100.0 552 100.0 

Wot convicted. · · . . · · · · · · 6,176 55.8 4,159 53.9 695 60.3 1,045 63.3 277 50.2 
Law enforcement release. · · 1,324 12.0 894 11. 6 26 2.3 328 19.9 76 13.8 
Complaint denied by .. 

district attorney or city attorney 2,047 18.5 1,606 20.8 170 14.8 212 12.8 59 10.7 
Dismissed, acquitted~ 

juvenile court, etc. · . · · · · · 2,805 25.3 1,659 21.5 499 43.3 505 30.6 142 25.7 
Lower court (misdemeanor complaint). 1,482 13.4 860 11.1 332 28.8 233 14.1 57 10.3 
Lower court (felony complaint) 846 7.6 425 5.5 134 11.6 217 13.2 70 12.7 
Superior court · · . · 477 4.3 374 4.8 33 2.9 55 3.3 15 2.7 

Convicted. . . . · · . . · · · · · 4,900 44.2 3,562 46.1 457 i,,39.7 605 36.7 275 49.8 
Lower court (misdemeanor complaint). 2,488 22.5 2,005 26.0 227. i;':a9 7 14~\ 9.0 107 19.4 
Lower court (felony complaint) · 477 4.3 169 2.2 126 ·+:t:1O : 9 132 8.0 50 9.1 
Superior court · · 1,935 17 .5 1,388 18.0 104 9.0 324", 19.6 118 21.4 

Note: Disposition data based on charged offense for those defendllUts arrested between January 1, 1973 and December 31, 1973 only with 
dispositions between July 1, 1973 and December 31, 1973. 

Percentages may not total 100.0 dna to rounding. 
Bureau of Criminal Statistics 

.;·;~eptember 1975 
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11,076 11---_________ ---1 

100.0 Peroent I ~ 

Not oonv.i.oted convioted 

1'l1.J"!nber percent Number perc;:ent 

Total not convicted. • • • • 

Released by law enforcement. 

Complaint denied by distriot attorney or oity attorney • 

Dismissed, acquitted, juv€::ti:tEl:remand,etc •••• 

Lower court (miSdemeano~:·;~:~~Plaint~". • • • • 

LoWer court (felony complaint) 

Superior cour~i' • • • •• •••••••• 

13,176 

1,324 

2,047 

2,805. 

1,482 

846 

477 

55.8 

12.0 

18.5 

25.3 

13.4 

7.6 

.' 

Total oonvicted. 4,900 44.2 

Lower oourt 
(misdemaar.or complaint). • 2,488 22.5 

'Lower court 
(felony complaint) 477 

Superior oourt • • • • 1,935 l7.S'·· 

~ ______________ ~ __ -J ______ L-~~~""'" 

I 
. 

Sentenced (oonvioted) 

Department ,'Probation 

NUIIlber 

Percent 

Total~ • ~ _ • ~ ~ ••• 

Lower oourt (misdemeanor complaint), , 

Lower court (felony complaint) • • • • 

Superior court • • 

Total. 

,Lower court (misdemeanor complaint). • 

Lower court (felony coniP:i;kint) • 

Superior court • • • • • • • • 

Total 

4,900 

2,488 

477 

1,935 

44.2 

22.5 

4.3 

17.5 

Prison CRe 

217 62 

217 62 

2.Q 0.6 

" 

0.6 

aOata based on charged offenses for a 25'perce)'lt'sarople of defendants 
only with dispositions between July 1, 1973 and December 31, 1973. 

Note: ?ercej).tages may not total 100.0 dUe to rouhding. '::. 
:.:,"' ... ' 

: ~ i . " 

of Mental straight and Jail Fine 
Hygiene CYA probation jail only only Other 

-4--~~--~--~--~----+-~~-~~------~ 
75 1,765 2,085 413 264 1 

2 967 1,020 270 228 1 

2 228 44 o 

18 71 570 893 99 5 

.2 0.7 15.9 18.8 3.7 2.4 0.0 

0.0 8.7 9.2 2.4 2.1 0.0 

0.0 2.1 1.6 0.4 0,3 0.0 

0.2 0.6 5.1 8.1 0,9 0.0 

arrested between January 1, 1973 and December 31 , 1973 

Bureau of Criminal Statistics 
October 1975 



FELO!~" M!~~ST DISEQSITIOIf SUMMARY, JULY 1,.3 THROUGH DECEMBER 31, 197~ 
LOS ANGELES COUNTY . 

r..--------Il~o.o Percent r---------l ,; L 7,721 . .. 

F=====================~====~-==================~ 
l'Tot convicted 

Number Percent 

Total not convicted.. , 4,159 53.9 Total convicted. 

Releas~d by law enforcement. , . . , . . ~ 894 11.6 Lower court 

. 
(misdemean.or cOIl!Plaint) • 

Complaint denied by distrj.ct attorney or city attorney. 

Dismissed, acquitted, juvenile remand, etc •• 

Lower court (misdemeanor complaint). 

Lower court (fe~ony complaint} • 

Superior court • • • • • • ., • " .. . . , .~. 

1,606 

1,659 

860 

425 

314 

., 

20·.8 
Lower c.ourt 

ii.5 (felopy c.omplaint) . 
11.1 Superior court . • . 
5.5 

4.8 

I 

sent~~~ced (convicted) 

Department Probati.on 

, 

. 

. 

Number Percent 

· 3,562 46.1 

· 2,005 26,0 

· 169 2.2 

· 1,388 18.0 

of Mental Straight and Jail Fine 

, .; 

~otal Pr~$on eRC Hygiene CYA probation jail only only Other 
'--'+-~~~~~4---~~~~~~----+-~~~~--~~ 

Number Total.. •••••••• • • 3,562 

Lower court {misdemeanor complaint). • 2,005 

Lower court (felony complaint) , • •• 169 

Superior court • 1,388 

Percent Total. • 45.1 

Lower court (misdemeanor conlPle.bt), ,I . 26. 0 

Lower court (felony complaint) 2.2 

Superior court • • •• •••• 18.0 

41 

- -
150 41 . 

1.9 
! 0.51 

-I - , 
- -, 

1.9 0.5 

~ata based on charged .offenses fer a 25 percent sample of defendants 
only with di.spositions between July 1, 1973, and December 31, 1973. 

Note: Percentages may not total 100.0 due to rounding. 

12 

-
12 

0.2 

-
-

0.2 

58 

2 

I 1 

55 

O.S 
I 

i 0.0 

0.0 

1,162 

685 

75 

i'!iiC. 402 

.15.0 

,8,9 

1,0 

0.71 ~)2 

1,589 328 221 1 

895 230 192 1 

50 18 25 0 

644 80 4 0 

20.6 4.2 2.9 0.0 

11.6 3.0 2.5 0.0 

0.6 0.2 0.3 0.0 

8.3 1.0 0.1 0.0 

arrested between January I, 1973 and December 31, 1973 

Bure.au of 
. <,~~·,:~~·r:~,.,: 

ct:imina1 statistics .. 'i:I\I{;})~Y{ 
, October 197'~~'~~" 

":~ 
"~ 



FELONY ARREST DISPOSITION SUMMARY, JULY 1,.73 THROUGH DECEMBER 
SAN DI:EGO COUNT)" 

,. <.",,' 

100.0 perceritf~' ______ ~ _______ -. 

1,650 . l 
-

Not convict;~d Convicted 

Number Percent Number perce.n~~ 

Total not convicted:~: . · · 1,045 63.3 Total ,"convicted. 605 36.7 

Releasil~y law enforcement. . · · · · . 328 19.9 

Oomplaint denied by district attorney or city attorney . 212 12.8 
149 9.0 I 

Lower court 
(misdemeanor complaint). 

Lower court 
Dismissed, ac~qu:l. tted, juvenile remand, etc •• · · 505 30.6 (felony complaint) 132 8.0 

:: ; ~ 
complaint) • Lower cour,t (misdemeanor · · 233 14.1 324 19.6 Sup erior court . . • 

.; 

compl~int) Lower court (felony . . . · . · · . · . 217 13.2 
<" 

i 
I 

Superior court 
';., ~ 

55 3.3 . • \1t~~'~1> ~ . . . · · · . . _.-l 
: 

:'" . " ,;~b;? 
: I ." 

," 
, :~,~;'\:' + ( ::';' ',.i , 

-, • 
';"" Sentenced (convicted) 

':,:;;: 

l 
Department ";~~E Probation 

Total Prison CRC 

Numbel.· Total. . . . · · · · . 605 39 16 

Lower court ,(misdemeanor complaint) . ),49 - -
(;felony complaint) Lower court · 132 - -

Supedor court}. · · · · . 324 39 16 
"" 

Percent Total. . . .' · · · · . 36.7 2'.4 La 
.' 

Lower court (misdem~,~nor complaint). 9.0 - -
,~~\:' 

Lower court (felony:~~omplaint ) . · 8.0 - -
Superior court . . ;. · · · · 19.6 2.4 1.0 

aDa ta based on charged o;f'fenses for a 25 percent sample of4!'l;~en9,ants 
only with dispositions between: July 1, 1973 and December:, '3i,~jQ~'$. 

l~ote: Percentages may not to tal 100 .0 due to roundin,tI .. , _ ' \:, 
'" '?:~~::, 

of Mental \straight and Jail Fine 
l{ygiene CYA pi-.?bation jail only only Other 

\';., 

::'Z88 " 
" 

3 10 I 206 ::1 N':,'31 12 I 0 
i )"rj~'~' \ ~: 

"' ,> . 

- 0 97 31 11 10 0 

- 1 84 33 12 2 0 

3 9 107 142 8 0 
! 

0 

0.2 0.6 1.7.5 12.5 1.9 0.7 0.0 

I ,," 
- 0.0 9 1.9 0.7 9. 6 0.0 

'" - 0.1 5.1 :;r j;,.:\ 0.7 0'\ O.Q 
'<!;",: 

<'-" 
0.2 ;;'e" 

Xci'. 5 6.5 8.6 0.5 0.0 0.0 

arrested~between January 1, 1973 and December 31, 1973 
..( 

Bureau of Criminal Statistics 
October 1975 

1 

"' i 
"J 

F , 

,-P' 
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e 
FELONY ARREST DISPOSITION SUMl-1:ARY, JULY. 1; 1973 THROUGH DECENBER 31, 1973

a 

ORANGE COUNTY 

Xlot convicted 

100.0 Percent 
1,152 

f----------------._---------------.-..,----.,----.., 

1 

L 

Number Percent 

Total not convicted. ••• 695 60.3 

Released by law enforcement. 26 2.3 

Complaint denied by district attorney or city attorney • 170 14;8 

Dismissed, acq1:litted, juvenile remand, etc •• 

Lower court (misdemeanor complaint). 

Lower court (felony complaint) • 

Superior court • 

Number Total. . 
Lower court (misdemeanor complaint) • 

LQwE:r' court (felony complaint) 

Superior court 

Percent Total. . . . . . 
Lower court (misdemeanor complaint) . 

Lower court (felony complaint) . 
Supericr court ->' .- ...• '~.: ~ .. 

, 
I 

i 

499 43.3 

I 

332 28.8 

134 11.6 

33 2.9 

+ 
,c. Sentenced' (convicted) 
~"l> 
!lJ.F 

Department 
:?fK}; of i4ental 

Tota:IJ' ~J;'i'ison CRC Hygiene . ,(I 
o' 

457 9 o I 2 

227 - - -
126 - - -
104 

.. : .... 
9 0 2 

39.7 0.8 0.0- 0.2 

19.7 - -, - i 
I 

10.9 - - -

9.0 0.8 0.0 0.2 

Total ~onvicted. 457 39.7 

Lower court "':\; 
(mi sdemeanor .::omplaint l,. .::227 19.7 

Lower court 
(felony complaint) 126 10.9 

Sup er:cr court 104 9.0 

o;~~; 

.. " 

I 
... ',. 

I Probation 
I Straight and Jail Fine 

CYA i probation jail only only Other 

1 ! 170 238 17 20 0 

01 
I 

121 80 9 17 0 
I 

0 41 79 4 2 0 

1 8 79 4 1 0 

0 •. 1 14.8 20.7 1.5 1.7 0.0 

I 
.. 

0.0 , 10.5 6.9 I 0.8 1.5 0.0 

0.0 ! 6.9 ! 0.3 0.2 0.0 3.6 

! 
\ 
j 

0.3 0.1 0.0 0.1 J 0.7 6.9 

aData based on charged offenses for a 25 percent sample of defendants arrested between January 1, 1973 and December 31, 1973 
only with dispositions bet~reen ,July 1, 1973 and December 31, 1973. 

Noie~ Percentages may not tota1.100.0 d\.!etoroundlng. 
Bureau of Criminal statistics 

October 1975 
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FELONY ARREST DISPOSITION SUMMARY, JULY 1.73 THROUGH DECEMBER 
SAli BERNARDINO COUNTY 

31, 197~ 

~~_, _________________ ~~~_1_O_0_'0_5~~~;~r_c_e_n_t~~ _________________________ ~~ 

Total not con'li:::ted. .i'; 

Released by law enforcementff 
I ' .. ':', A~r;lt: 

Complaint deniei by dist:rij,'6t 
,~ < ~, • 

attorney or city attorney 
:"/:~~>.;: 

Dismissed, aC9.:.ti.-:ted~jll.yenile remand, 

Lower court ':!:liSdemead~l~,:, complaint). .. (~.:. ~, 
,::,\;.,~, 

etc ... 

Lower court {felony complaint) 

Superior court. • 

Number Percent 

277 50.2 

76 13.8 l 

59 ,,10.7 

.,' 
142 25.7 

57 10.3 

70 12.7 

" 15 2.7 

Sentenced (convicted) 

'" " 

'1 
Lower court (misdemeanor complaint) .. I 
Lower court (felony complaint) 

Superior court 

Percent Total. 

Lower court (misdemeanor complaint). 

Lo,,'er ccurt (felony complaint) 

Superior court • 
,,:,,' ,'~' .", 

Total 

275 I 
107 

50 

,118 

49.8 

19.4 I 
9.1 

21.4 

Prison CRC 

19 s: 

19 

3.4 0.9 

3.4 0.9 

Department 
of Mental 

Hygiene 

1. 

1 

0.2 

0.2 

, Convicted 

Total ::cnvicted. 

Lower court 
(misdemeanor complaint) . 

Lower court 
(felony complaint) 

Sup erior court 

CYA 

6 

o 

o 

6 

1.1 

0.0 ! 

0.0 II 

1.1 

I 

I Probation 
Straight and 

probation I jail 

145 51 

64 14 

28 10 

53 27 

26.3 9.2 

11.6 2.5 

5.1 1.8 

9.6 4.9 

Number Percent 

. 

Jail 
only 

37 I 
20 I 
10 

7 I 
I 

6.7 

3.6 I 
1.8 

1.3 

275 

107 

50 

118 

Fine 
only 

11 

9 

2 

o 

2.0 

1.6 

0.4 

0.0 

49.8 

19.4 

9.1 

21.4 

Other 

o 
o 

o 

o 

0.0 

0.0 

.O.Q 

0.0 

aData based on charged offenses for a 25'.per,cent sample of defendants 
only with dispositions between July 1, 1973 and December 31, 1973. 

arrested between January 1, 1973 and December 31, 1973 

Note: Percentages may not total 100.0 due to rounding. 
~ureau of Criminal Statistics 

October 1.975 
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'0 CON1'RO\.I.t:n 

o 
o 
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,:IT:--:ESSETH: That tIle' Ccntl~{:~(1r for lind iT). CYlll:>it1(·rn.tir;!) of {he CO\·(,1!;mt~. ('()ncHtiOll~. nGn~(,!ncnt;, ~nd stlp~btions of tl 
t:ll(' b'rdnarlr'f {'~1Jrel;sed, d(I:~~ hCj(·1Jyngrc r: to run:;:;l! 10 the St,1~C $('fV;:::C:r, a:ld m,ttcl'ir.i'), a:\ fol1ows: 
• i (urrh ·<",,·}.:c III L.r, !t·:;dared btl COI!h<actor, CI;I()'.'lt to bo pIIE1 C~'f:(r(:<:tor. (jlll'~ lor pCrf,1T/l1(lnc/: or comj,/C'tior... arn:: uHacli plm:s nnd S]1C'ri[lClllions. if G,'. 

<. 

, __ BETHEEN THE PARTIES HERETO IS I!EREBY M1ENDED 
i;l 

TO CHANGE THE EXPIRflTJON DATE or THE PRO,JEGT FRO;·j June 30, 1975 ,--------
TO. Sc:-pj;'<Ai.!l~cr 30,.:.,~1..;..9...;.7_5 ____ _ ~ALL OTHEF~ PROVISHX'·!S OF THIS COUTRi\CT !\CHfl.W !~S 

PREVIOUSLY AGREED UPON. 

<'. 

11': F:I\'i~inns on the fl'vcrsc sidl~ herc'of ('onSlil\lte n part ot this ngr(?enH'nt. 

~: '.\'1T~ESS WJj[~HEOF. tHs flgri'CIn(';U has hQpn executed by the parties lwrcto, upon Ule dnt~ first" alKlve \vriUen. 

STATE OF CALl FOHNI:\ CONTI1ACTOR 
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RONALD REAGAN, Conroo 

.. ,JFi:ICE OF CRIMINAL JUSTICE Plt..I'~NING 
7171 BOWll(~O Of!r/e 
~.4r.PAMfNl(). CAlIffjRNIA 9"623 

(:1i6) 'l45-017ti 
----_._-_ .. -

GRAl.J'J' J 6..'WISrrn NOfICE 

Department of Justice -:--- I = rIDJEC1' NO: -- D-3249-74 

LEAA CON1'RAL~' NO~ 74-DF-09-0035 
r:."l'~.iE OJ·' Pi~.JP.L'l': Offender-Based 

Transactional Statistics/ 
Computerized Criminal Histori~s 

REVISIQIl NO: 

DATE: October 3, 1974 

....... -._ .. - -------~~~~~~---------.---'------------------------I 

.~ 

t1r. H. H. Hutchins, Chief 
Bureau of Crimi na 1 Stati stfcs 
3301 - "C" Street . 
Sacramento, California 95816 

Dear Mr. Hutchins: 

Your request of September 17, 1974, for the changes indicated below 
in OCJP Project No. 0-3249-74, is hereby approved. 

Original Requested 
Category Grant Funds Change Net Resul t . 

Personal Services $466,463 $-9,750 .. $456,713 
Supplies & Ope Exp. 283,667 +9,750 293,417 

$750,130 -0- $750,130 

Please reflect these changes in your next monthly budget report, as 
appropriate. 

If we can be of any further assistant, please do not hesitate to 
contact us. 

I,.....~ Si n<\ere 1 y, 

" I '} '--;}-t l eJ."(h:-· J Ltc ~n'-- t;.--G.) 
Jyl{y TANir"lOTO 
~ssistant Comptroller 

JT:APL:eml 

cc: P. Stei ner 
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, ... e.,· establishment of line items in equipment category of (3) Redactron word processing devices and 
I IBH "DII cicci-tab typewriters. The funds to cover the (3) Redactron devices and typewriters are funds 
: expended aft~r purchase of ~11 line jtems (equipment control and encumbr~nce data indicating the excess 
)ID each line item purchase. The granbprogram presently has the use of one Redactron, one magnetic card 
unit and several typewriters. Gen~ral services has indicated that purchase of the equipment is ~ost 
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Request prior appr~,al before April 1, 1973 f~_ the purchase of 
the(3) items of equipr.lCnt effective immediately. 

Purchase price~ $7586.00 ea= 
L~ss rental accrual 

(1) year warranty (3 mo. free) 

Sales Tax @67. 

Total systems purchase price' 
(2) IBN I'D" tab typewriters 

$22,758.00' 
-=-.5) 139.75 
$17,618.25 
+1,178.55 

$18,796.80 
+1,127.81 

$ 19 , 9 2 II • 6 1 
+741.00 

$20,665.61 

'11) addition two IBH "D" tab typewri ters being ren ted' for the 
program are xequest as line items. Their cost ~ombined are 
$741. 
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facility expenses; thcrcfore~ add $12,000 to ~he operating expenses category. 
Equipment for these individuals and other OnTS needs will come to $18,902;( 
therefore, increase equipment category by $18,902. A list of the 
eiPcmcnt is attached. 

The catcigory of employee benefits of the state hard maich will require 
$8)100; thercfore,in~t9ase this category by $8,100. The funds for 
increasing the above categories \"ill come from unexpended funds of the 
Personal Services category and Emplo~~e Benefits based on actual salarie~ 
of S,r ant per son n e 1 t h r u J u n e 30, 19 7 5 ... 

Recap: 

Increase: Operating Expenses 

Printing 
*Equipmeut rental (xerox)~ 
. Facility Rental 

sub total 

.. Increa s e : Eq uipmen t 

'Increas e: ~mployee 

Total 

Decrease: Personal 

Grant funds 
Hard Hatch·' 
Employee Benefits 

Total 

benefits 

Services 

$32,200 
10,000 

... 12,000 
'$54,200 

$18 90'2':'" , . 

for state 

$8,100 
$81,202 

$46,502 
32,200 

.-.b 500 
$81,202 

, , 

" 

hard match 

* Xerox 7000, Xerox 3100 (2) Xerox telecopiers 410 

", .... 
,. 

., 
. ,'. 

" 

" 

" 

: 

, . 

! . ! 
! 

Equipment Requested 

1 VTR 1-1onito1:' $ 
1 VTR Camera & Recorder 
4 Desks @ $250 and 4 Chairs @ $100 for KDO'S 
16MM Camera projector 
2 Desks @ $300 and 2 Chairs @ $100 and 

2 Typewriteri for typists @$770 
l7'D~iks @ $225 and 17 Chairs @ $100 
for Clerk IIvs 

3 Desks @ $225 and 3 Chairs @ $100 
for Stat's 

\ 
i 
j. 

~7 Conference Room Chairs @ $110 sa 
~t:?" . 

I 
! 
I, 
i 
!. 
Ii 

~ . 

I 
i 
i. 

I .. ··e . 
I ' I. ' ' 
I 

1, Storage Cabinet @ $100 . 
2 File Cabinets w/locks -legal @ $110 ea . 
2 File Cabinets w/locks -letter @ $110 ea 
1 Di~tator @ $255 
3 Electric Note Takers @ $160 ea . 
2 Magnetic Phone, pickup @'$lOO ea. 
2 Stands for Transcribers @ $100 ea. 
2 Transcribers @ $470 ea. 

" ... ", , . 
$ 

500 
2,725 
1,400 

952 

2,340 

5,525 

975 

1,870 

100 
220 
220 
255 
480 
200 
200 
940 

18,902 
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, California Department. of Juotit:-O 
;.J:.,\',.. , 

1Irirf!(/ftcr c(/lled the Contractor, ,\ .... 

C: CONTRACTOR 
'\ 
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o 
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:lTATIII; AGENCY " 

DE!"T. 0" G£N. ilIA. 

C\)NTROL.L.ER 

-- otftilf<'::'rlra;-
D-3249 ... 74 

WLTNE:-iSETII: That tlli:' Contractor for and in consideration of the covenants, conditions, agreement;, aod stipulations of L~e 
Stat(· lic'n'inafler expressed, does hereby agree to fl~sh to the State services and matcriaJ~, as follo\\'s: 
(~d forth ,'.I'rt:ice to be rendered by Contractor, arlWunt toil:tp1j1UW Contraclor, time for periomlOnce or completla~timd attach 11lans and spcci{lC(Itions, if any,) 
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GRANT AWARD,;P-.3249-74 BETWEEN THE PARTIES HERETOI'£!!~HEREBY AMENDED 
.. !'1~~" 

TO CHANGE.:-t"~E EXPIRATION DATE OF THE PROJECT FROM June 30, 1975" 
;.;;,~,!·?W~':~., ,:,:' • -

TO Sef.l~~mber 30, 1975 ALL OTHEP. PROVISIONS OF THIS CONTRACT REMAIN AS 

PREVI OUSL Y AGREED UPON. ~';~~~'f~;l!:t,' 

• 
'l1u: prm:i:;ions on the wvcrse side hcr('of rnnstitutc a part ot this agwem('nt. 

I!': \\'/TN!':SS \o\'HEHEOF, this agn'clnC'nl has hC'cn cxcclIled by the parties hereto, upon the datc' first above written. 

STATE OF CALJ FOHNI .. \ CONTRACTOH. 
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FROM July It 1974 TO June'30 t 1975 
R EG/ST ATE AG E~j CY 

:,~(;\;:; :·'·-;,;~),i·/ 
, BUDGET 

CURRENTALLOCATION U! Funds) 
..... ,.,.. 

CATEGORY;~i~\:: 
GRANT MATCH FUNDS 

-' FUNDS STAn ·LOCAI. 

A.. PERSONAL 
", , , _~!-f-3 7'f'f , 

SERVICES '$53A94, 60.152 
B. EMPLOYEE 

':".! " .~,;.<, 

" . BENEF I TS 63,96'1;d;:' a,100 \ 
1.:. 

,. 
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This microfiche was produced ~'f ~m documents received fo'r 
inclusion in the NCJRS data base. Since NCJRS cannot exercise 

control over the physical condiUon of the documents submitted, 
the individual frame quality will vary. The resolution chart on 

this frame may be used to evaluate the document quality. 
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position or policies of the U.S. Department of Justice. 
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INTRODUCTION 

Crime and the fear of crime have become topics of widespread 

discussion and concern among American during re\:ent years. The Federal 

Bureau of Investigation (FBI) has not~d that during the five-year per-
I 

iod ending in 1971, reported 'crimes in the United States increased a 

total of 83 percent while the population increased only 5 percent. 1 

During that same five-year period violent crimes, as defined by the 

2 
FBI, increased 90 percent. The Uniform Crime Reports for 1971 shows 

that the reported ciimes in Texas during the year 1971 increased in 

every, category except theft. 3 During that year, for example, murder 

in Texas increased 15.3 percent, robbery 20.1 percent, aggravated as

sault 14.3 percent. 4 

A disquieting featur~ of considering crime and its impact on Am-

ericans is the realization that life need not be this way. The omni-

prCSl'nt nature of crime throughout the world is a "fact of life" 

accepted by most people, although perhaps grudgingly and reluctantly. 

There are, nevertheless, areas of the world and even sections of 

this country where the crime problem is dramatically less than in 

others. Citing again the 1971 Uniform Crime Reports, the murder rate 

for the United States as a whole was 8.5 per 100,000 population. 5 

In Houston, however, the reported murder rate was 18.1; in Corpus 

Christi it 6 was 16.1; in ballas, 15.5. In Honolulu, during the same 

year, the murder rate was 4.8 or about one fourth that of the several 

1 
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T0xas cities cited. 7 

Even more persuasive is the recognition that many of the west-

ern European countries h&ve murder rates less than one hundredth 

those of many American cities. Murder rates such as 0.08 per 100,000 

population for Norway, 0.40 for Denmark, and 0.36 for England and Wales 

are fairly typical. 8 During 1971, the FBI estimated that there were 

339 murders in the Greater Houston area which has a population of over 

two million. 9 England and Hales, with a total population of over 

fifty-six million persons, typically has about 150 murders each year. 

A recent reported murder rate for Canada of 1.81 shows that this is 

not a phenomenon peculiar only to the other side of the Atlantic 

Ocean. lO 

Perhaps crime cannot be eliminated, but obviously it can be 

reduced. The question everyone is interested in is how can it be re-

duced. What are the elements of a society in general and a system of 

justice in patticular which can lead to such a reduction? What changes 

in the organizations or operations of law enforcement agencies, prose-

cution and the courts, and corrections would result in a safer society? 

How can we increase the level of the "domestic peace and tranquility" 

promised by the United States Constitution? 

This report was prompted by a recognition of these problem 

areas, coupled with the impending revision of the Texas Constitution. 

The writing of a new constitution for the State of Texas offers an 

unusual, if not unique opportunity to critically examine the instru-

ments of government a':id to ma.ke tho~m oiodifications neces.sary to re-

flect the latest and beat methods uf ensudng that govern.ment is resJ?o!~~ 
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sive nnd responsihle to the demands and needs of the people. Thus, 

this report has been prepared to provide the members of the Constitu

tional Revision Commission with the i.nformation and understanding of 

the criminal justice system in Texas needed for their task of making 

recommendations to the Constitutional Convention meeting in 1974. 

As important as individual facts or pieces of information con

tained herein is the report's general overview of the crim~na1 justice 

system in Texas. This system overview will be emphasized to provide 

the commission members with a general framework within which to make 

considerations and evaluations regarding the criminal justice system 

and constitutional revision. The report will provide an appreciation 

and understanding of the multiplicity of actors and decision points 

and of the interrelationships which characterize the criminal justice 

system in Texas. This approach is based on the belief that in order 

to comprehend the orga.nization and operations of anyone pa'rticular 

part 'of the criminal justi'ce !.Iystem, it is vital that the role and 

place of that part within the larger whole be understood and appre

ciated. 

For members of the commission, this report will provide the most 

current resource materials available. It is aimed at establishing 

an appropriate background and an awareness of recent research and 

theories being discussed by scholars and practioners in the criminal 

justice system. For the purposes of this report, the criminal justice 

system has been divided into five functional areas: law enforcement, 

prosecution and defense, the judicial process, institutional correc

tions, and probation and parole. Specialists in each of these areas 
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haVl' \1'11 t tl'n fll'IHlr:lte chnptl~rs in wh1.ch they ItllVl' d1.sclIssl!lJ lfw pn.!fHmt 

statlls of cnch of tht's(' fUnctional areas in TexaA; they have iu(!nti"" 

.) 
fied and analyzed the perceived weaknesses in the current situation; 

in most cases they have outlined how other states have responded to 

similar problems or weaknesses; and finally they have sketched out the 

alternatives available to the commission members or others in respond--

ing to these issues. An appropriate bibliography has been provided 
\ 

for each subject area to facilitate gathering additional information 

or researching particular points by the members of the commission or 

its staff. 

The first chapter of the report is an introduction to the cri-

minal justice system which discusses the place of the system within 

the general governmental organization and then concentrates on the 

"systems" approach to the consideration and understanding of the cri-

minal justice activities in the state. The step-by-step path taken 

by an exemplary criminal case is detailed to provide an illustration 

of the system as it now operates in Texas. Chapters two through six 

deal with law enforcement, the prosecution and defense roles, the judi-

cial function, institutional corrections, and probation and parole, 

respectively. The final chapter contains brief concluding remarks 

and pulls together the recommendations from the other chapters. 
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CHAPTER I 

THE CRIMINAL JUSTICE SYSTEM 

Allan K. Butcher 
James W. Ste'!ens 

The University of Texas at Arlington 

The criminal justice system is a part of the larger political 

organization of the society. Although not often thought of in such 

a context, it is as much a political organization as is the legis la-

ture, the school board or other political institutions. While poli-

tics can be defined in various ways, such as the authoritative a110-

cation of scarce resources, more simply put, it is the process for 

deciding who gets what, when, how, and at what cost to whom. The 

decisions made by the personnel of the criminal justice system deal 

essentially with these issues. Questions such as the distribution 

of police resources, whom to arrest, what: charges are to be filed, and 

what sentence is to be imposed are all examples of political dec~sions. 

They represent decisions that allocate benefits to some people in the 

community and impose costs to others. 

The overriding purpose of the criminal justice system is usually 

stated as enforcing or carrying into effect the legal norms of the 

community. The norms most closely identified with the criminal jus-

tiee system are those of order maintenance and the protection of 

the individual from harm by others. To accomplish these ends, the cri-

6 



7 

minal justice system acts upon those persons who are in violation of 

community norms. In order to protect the community, the criminal 

justice system removes, either temporarily or permanently, those mcm-

'. lwt"s of t h<' ('(lInmUIl i. ty who present a thrent to the safoty of tlH'ms0.1ves, 

otlll'rs, or properly in the community. 

The system provides machinery for the inculcatio~ of legal 

norms in an effort to "reform" or urehabilitate" those who have not 
\ 

sufficiently internalized those norms and who have violated the stand-

ards provided by the community. By acting on these transgressors the 

criminal justice system also exacts a measure of punishment or revenge 

for those who have been harmed by the transgression. Besides the pur-

pose of revenge, this also provides an example to others in the com-

munity of the penalties that accrue to those who violate the norms of 

behavior. Thus the system allegedly acts as a deterrent to those who 

might at some later date violate or consider violating the standards 

of the community. 

The domestic peace and tranquility, or "law and order," are not 

the only values in any society. The promotion of one set of values 

often entails the limiting of others and herein lies a dilemma. A 

system that places an exceedingly high value on one particular norm 

to the virtual exclusion of others normally faces few problems in that 

area. A totalitarian system of government, for example, places great 

importance on stability and order and is usually willing to pay the 

necessary price for such security in the coin of individual freedom. 

It is not difficult to design a system that will provide a maximum 

of safety, security and orderliness. 
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Democracy is a difficult form of government within which to work 

becaus~ it places great importance on values that are often in con-

flict. On the one hand democracy emphasizes the freedom of the indi-

vidual. On the other hand, basic democratic theory recognizes that 

freedom and even democracy itself can only exist where there is .sta-

bility and order. Too much security, too much government interference 

in the lives of the people stifles freedom; insufficient ~ecurity and 

order is chaos, if not-anarchy, in which little freedom can survive. 

Achieving the fine balance between security and order on the one 

hand and individual freedom and rights on the other, is the difficult 

task faced by designers of the criminal justice system in a democracy. 

Criminal Justice Systems and Processes 

The criminal justice system, as generally referred to, consti-

tutes a conglomeration of agencies and officials at all levels of 

government. Richard A. MYren provides the following defin.ition: 

For the purpose of this essay, a criminal justice 
system is defined as the aggregate of agencies 
(police, prosecution, courts with jurisdiction 
over violations of the criminal law, probation, 
parole, correctional agencies, and specialized agen
cies ••• ) that have responsibility for enforcement 
of the criminl.ll law. l 

This definition include,~ any agency that is legally mandated a range 

of responsibility for criminal law enforcement. As such, it consti-

tutes a legal or formal definition of the criminal justice system which 

is based on legislative mandates. 

A different type. of definition of the criminal justice "system" 

is ptovided by Feild, Manson, and Bell. Their definition is based on 

,I . 
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the activities of criminal justice agencies and is stated as follows: 

The system is--1n an ideal sense--a series of se
quential, interrelated activities which includes 
apprehension, prosecution, conviction, sentencing 
incarceration 1 and rehabilitation of offenders. 2 

However, they fur.ther state that "the three main institutions of the 

criminal justice system are the police, the courts, and the correc-

tional agencies." 

These definitions rep;-esent the two main types of \ definitions 

now in use by both practioners and students of the criminal justice 

process. The first emphasizes and is based on the components of the 

process or the agencies that handle criminal law enforcement activi-

ties; it is essentially a legal or formal definition stemming from legis-

lative mandates and organizational procedures and structures. The se-

cond type of definition is based on activities that are carried out 

by these agencies and would not be limited by strict organizational 

boundaries. 

Cur.rent c.riticisms aimed at the use of the term. "system" to refer 

to the total set of enforcemen~, judicial, and custodial act:l.vities 

contend that no integrated, coordinated, and interactive set of 

processes exist and that the term "system" is a misnomer. These analyse~, 

contend that a "non-system" exists and that the term "process" would be 

more appropriate to refer to the activities under evaluation. "Non-

system" in this sense is intended to r.efer to the mct that a cohesive 

and strong structure does not exist to provide coordination of acti-

vitiE's. 

Some difficulty also exists with the application of the term 

j 
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"sy~lt'l\l" to individual components or agencies in the criminal justice 

process. Often law enforcement, judicial, or c()rrections agencies 

refer to their own function aid a Haystem" rather than as a "subsystem". 

The "judicial system" is used by judges and lawyers; the "law enforce-

ment or police system" is frequently found in discussions of these 

functions; and "correctional systems" is a term used when referring to 

the set of institutions concerned with incarcerating convicted persons. 

Normally, the criticisms of the criminal justice system are framed 

in terms of lack of coordination. The inefficient processes that seem 

to characterize the total workings of the system lead to claims that 

no central direction exists and that no interaction among agencies can 

be achieved to provide satisfactory processing of individuals through 

the system. The autonomy of the various agencies contributes to this 

image since each agency can formulate its own procedures and processes 

without complete communication and consideration of other agencies' 

activities. 

In this regard, Feild, Manson, and Bell note that: 

However crucial this lack of adequate resources may 
be, other weaknesses are no less apparent and no 
less vital: efficiency often suffers because re
sponsibility is widely dispersed among different le
vels of government; few effective planning and 
coordina.ting structures exist; badly needed and pos
itive changes at times come all-too-slowly; perspec
tives are frequently ill-defined or misallocated. 3 

In a second work, they state: 

We like to think of the criminal justice system--in 
an ideal sense--as an orderly and sequential progression 
of events •••. However, in its day to day operation, 
the criminal justice system fails far short of this 
ideal. The three primary institutions of the system--
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the police, the courts, and the correctional 
agencics--find their tasks complicated not only 
by a lack of communication and coordination, 
but also by the legal and administrative s4par
ation of their powers and responsibilities. 

,The literature on criminal justice organizations and activities is 

filled with similar comments. Throughout the materials dealing with 

the "system" as it now exists, there appear numerous comments critical 

of the level of cooperation and coordination exist~ It. 

For these reasons, "system" as a term to denote the full range 

of activities involved in processing accused and convicted persons 

is considered to be inaccurate. However, it is apparent that those 

individuals most critical of the current organizational arrangements 

continue to use the term in spite of the inadequacies of the process. 

There appears to be an assumption that "system" can be used to denote 

a wide range of agencies that are loosely grouped according to similar-

ity of responsibilities and because the agencies deal with the same 

subjects. 

A related problem is that of dealing with individual agencies 

as "closed systems" with impermeable boundarie.r,. Because of the 

apparent or claimed autonomy of agencies as noted above, they are often 

conceptualized as individual units isolated from other agencies and 

from the rest of the society. As such they do not have to deal con-

tinual1y with their environment) but make their procedures and poli-

cies without constant and thorough consideration of other agencies deal-

ing wi.th the same subjects. 

Similarly, some authorities on criminal jus'tice processes pre-

suppose a closed system concept when analyzing criminal justice activi-

I' • I 
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ties. This tendency leads very quickly to the conclusion that the 

total set of functions that are loosely grouped for purposes of 

analysis do not constitute a "system." When utilizing the closed 

system perspective, one must assume a tight and lautonomous organiza-

tional unit which works in isolation from the environment. It is ob-

vious from even a cursory examination of the total process that cri-

minal justice agencies do not constitute a closed system. \ 

Katz and Kahn point out several difficulties encountered in 

using the closed system perspective. They note: 

The major misconception is the failure to recog
nize fully that the organization is continually 
dependent upon inputs .from the environment and 
that the inflow of materials and human energy is 
not a constant •••• 

A second error lies in the notion that irregular
ities in the functioning of a system due to envir
onmental influences are error variances and should be 
treated accordingly •••• 

Thinking of the organization as a closed system, 
moreover, results in a failure to develop the intel
ligence or feedb'ack function of obtaining adequate 
information about the changes in environmental 
forces •••• 5 

All of these problems are evident in the literature dealing with cri-

minal justice processes. 

Katz and Kahn argue for the use of an "open systems" concept 

which will, to a great degree, eliminate many of the problems incurred 

in the use of the closed systems perspective. A number of comments 

made in regard to utilization of the systems approach should be re-

pea ted here. First_ they point out that social systems, as we consi-

der the criminal justice system, are "contrived systems." As they 

, I, 
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statl' "they are made by men and are imperfect systems. They can come 

apart at the seams overnight, but they can also outlast by centuries 

tht' biological organisms which originally created thl'm.,!6 

System in their approach His a structuring of events or happenings 

rather than of physical parts and it therefore has no structure apart 

from its functioning.,,7 Thus while we may think 'of art automobile as 

a set of interrelated parts or of a biological organism as a set of , 

subsystems integrated to provide mutually supportive outputs, it is 

impossible to consider the "criminal justice system" likewise. The 

criminal justice system is not a physical entity bound by the laws of 

physics producing firmly expected results under constant condition~. 

It is a set of contrived behaviors originated and reproduced over time 

to deal with constantly changing environments and subjects. 

In the everyday use of the term system~ most individuals are util-

izing a concept based on the assumptions of physical laws. It becomes 

apparent that this definition will not suffice since it departs signi-

ficantly from reality and fails to explain the interworkings of cri-

minal justice processes. Katz and Kahn commented that "there has been 

no more pervasive, persistent, and futile fallacy handicapping the 

social sciences than the use of the physical model for the understanding 

of social structures .,,8 It is thus necessary to depart from closed, 

physical system models f~r purposes of analyzing social systems and cri-

minal justice systems. A redefinition in terms of events or patterns 

of behavior is essential with the elimination of a basic concept based 

on parts, components or, in' the case of the criminal justice system, 

agencies. While the previo1Is dl?finitions are valuable in everydl;iy 
I I 
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discussions, they do not provide a workable concept 1"': the social 

systems sense. 

A more appropriate definition may be formulated in terms of the 

processes, procedures, and behaviors developed to provide for criminal 

law enforcement. The Advisory Commission on Intergovernmental Rela-

tions offered several comments which are valuable along these lines. 

Their report on state-local relations notes: 

In a constitutional democracy, a criminal justice 
system involves a process 'whereby society seeks 
to enforce the standards of conduct necessary to 
protect individuals and the community. 

It operates by apprehending, prosecuting, con
victing, and sentencing those members of the com
munity who violate the basic rules of group exis
tence as determined by duly sanctioned constituM 

tional and statutory processes. 9 

These statements provide an initial emphasis on the activities and 

functions of criminal justice agencies and direct attention to the 

behaviors of individuals and how these agree with societal norms as 

promulgated in constitutional and statutory documents. 

It is possible and even desirable for some purposes to eventually 

group the iden/::;'Hed behaviors into larger categories. For instance, 

when writing bnsic organizat:f.onal documents such as state constitu-

tions, the beha\Tiors functional for law enforcement may be aggregated 

into components that can be treated in a similar manner. Eventually 

the concept of org,anization can be introduced and "agencies" or "depart .. 

ments" created to c()ver all officials or all behaviors considered to be 

appropriately grouped. 

This is a point at which the "parts" become visible in a physi-

.1 
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cal sense, but also a point at which it is necessary to guard against 

moving back to a closed system-physical system perspective. It must 

be continually kept in mind that the aggregations of behaviors into 

"agencies" is a convenient way to group and organize human heings for 

carrying out work activities and not a fonnulation of a physical 

system that obeys the laws of chemistry and physics. The agencies 
... 

or organizations created are not parts of the system, but simply 
\ 

groupings of people with behaviors functional for similar system objec-

tives. 

It was with these thoughts in mirc that this repcr-t on the> cri-

minal justice process was initiated. ~rhree basic fUnctions were delin-

eated to encompass the research desired. These are: 

FUNGrION ACTIVITY AGIlli.91 

Enforcement Patrol Police 
Apprehend Sheriff 
Arrest State agencies 

Adjudication Charge Courts 
Prosecute Prosecution 
Judge Defense counr~l 
Defend 

Custodial Incarcerate Prisons 
Counsel Jails 
Advise Parole 
Train Probation 
Observe 

For convenience, this report is divid~d into agency-related components 

which reflect organizational patterns at this time. A concern in using 

this approach is that the reader not lose sight of the system as a 

whole. In order to ensure an awareness and appreciation of the total 

criminal justice system, the next section traces a typical felony case 



16 

through the various agencies and operations. 

A Typical Felony Case 

Any attempt to sketch the path taken by a "typical" violation of 

tIll' criminal laws, even though restricted to the State of Texas, has 

wry real limitations. Within the State tlwre i.s a great variety of 

ways in which criminal cases are hand~ed. This is primarily because 

there are so many separate ,decision points in the proceg~ and so many 

different decision-makers, most of whom operat~ within relatively broad 

ranges of discretion. Thus, trying to generalize sufficiently' to cover 

these possible alternatives without at the same time becoming too vague 

is a difficult task. Regardless of these limitations, however, such a 

description can be of definite value aa a device to show the inter

relations among the various agencies and to show the likely sequence 

of events in the processing of a criminal case • 

. The Arrest Stage 

For the purposes of this illustration, we will assume that an 

adult male has been arrested as a result of a felony which has occurred 

within the sight of the arresting officer. If the offense had not 

occurred within the presence of the officer, or within the presence of 

another person who related this to the officer, it would have been 

necessary to obtain a warrant from a magistrate before the arrest could 

be lawfully made. Once the man has been arrested he is immediately 

advised of his constitutionally guaranteed rights by means of what is 

commonly called the "Miranda warning." The person is advised that he 

has the right to remain silent and that anythlng he says can b~ used 
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against him in court; that he has the right to the presence of legal 

counsel and that if he cannot afford such counsel, the state will 

appoint an attorney for him and that he need not say anything without 

the attorney present. Any information obtained from the arrestee after 

the arrest and prior to the Miranda warning is inadmissable in court~ 

so there is considerable incentive for giving the warning as soon as 

possible following the actual arrest. Should the individual elect to 
\ 

waive his rights and talk to the officers without the presence of legal 

counsel, there is a "heavy burden" on the state to show that the waiver 

was made knowingly, intelligently, and willingly. 

Following the arrest, the man is taken to the city jail (assuming 

he was arrested by city police) and held there while the arrest report, 

offense report and other documentation are prepared. Once this material 

is completed, it is taken to the prosecuting attorney's office where an 

assistant district attorney goes over the documentation to determine 

whether to file charges'and, if so, what charges are to be filed. If 

there is going to be a delay in the decision, perhaps because of a week-

end or other reason, the prisoner is taken before a magistrate where he 

again is given a Miranda type warning. Here it is common to have the 

prisoner sign a statempnt sta.ting that he has been given the warning 

and that he does understand the nature of the warning. 

Once .the decision to file the charges has been made, the complaint 

is written and filed in justice of the peace court. The complaint is 

often accompanied by a notation made by the prosecutor of a r~commended 

amount of bail to be aet by the justice of the peace. With the filing 

of the charges, the prisoner is transferred to the county jail where 

" 
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he remains until he raises the amount of bail set by the justice of the 

peace or until action on his case results in its going forward or exit-

ing from the system. At the county jail he is fingerprinted and photo-

graphed, and copies of the fingerprints are sent to the Federal Bureau 

of Investigation in Washington and to the Department of Public Safety 

in Austin. This is done to get the fingerprints classified and to obtain 

an up-to-date criminal history of the individual. These criminal hist-

ories are commonly called "rap sheets." Soon after being transferred 

to the county jail, the prisoner is taken before a magistrate for a 

preliminary hearing. Here a Miranda warntng is given again, even if 

it has already been given by the city police. Great care is usually 

taken to ensure a record of the prisoner having been exposed to these 

constitutionally required warnings. 

The Texas Code of Criminal Procedure allows for an examining 

trial to be held before a justice of the peace after the filing of the 

charges. This is to determine whether there are sufficient grounds to 

warrant holding the subject and, importantly, it serves to provide the 

defendant with some information regarding the case against him. In 

some counties however, this examining trial is used very infrequently. 

The Pros.ecution 

Once the decision to file the charges is made, the case is assigned 

to an assistant district attorney in the felony section of the office. 

The evidence is gathered and presented to a grand jury usually as soon 

as possible after the filing of the charges. Once the grand jury considers 

the matter there normally is no examining trial since both of these proce-
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durcs serve basically the same function: the determination of the 

sufficiency of the evidence to warrant the holding of a trial. The 

grand jury usually has more members than a regular trial jury, and it 

is their responsibility to consider the evidence presented by the 

prosecuting attorney. 

Normally the defendant is neither present nor represented at the 

grand jury hearing. If the grand jury votes that a trial is warranted 
\ 

by the evidence presented, it returns an indictment or what is known 

as a "true bill." If the grand jury decides that the evidence does not 

support a decision to hold a trial, this is known as a "no bill" and 

results in the matter being dropped, the prisoner released and the 

proceedings ended. 

Following the return of the indictment by ·the grand jury, the 

individual is required to be present before a district judge for the 

indictment to be read to him and to be asked how he pleads to the charge. 

At this arraignment, reconsideration of the amount of bond is possible, 

and the amount may be raised or lowered according to the situation. If 

the individual pleads guilty to the charges, he is bound over for senten-

cing. In the interim between the pleading and the sentencing, some 

judges ask that the probation officer make a presentence investigation 

of the defendant's background ao~ l~ok into such areas of the defendant's 

life as needed to gather information required to make an appropriate 

sentencing decision. Some judges decline to use presentence investiga-

tiona however, even when these are available. Other judges do not have 

access to such reports because there is no probation office in that county 

or district am1 no ·..,ther machinery is available for gathering this 
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information. 

In the absence of a plea of guilty at the arraignment, the case 

is Sl:t for trial. During the period between the return of the indict-

ment (or even earlier) and the trial, there are negotiations between 

the prosecuting attorney and the defense counsel regarding the case. 

It is during these conversations that an agreement is often worked 

out between the two. This is commonly known a~ "plea bargaining", , 

"trading out", "copping a plea" or any of several other tenus. In 

essence it is a bargain between the two attorneys, approved by the 

defendant and the prosecuting attorney's superiors, that the prosecu-

tion will make some agreed-upon concession in return for a plea of 

guilty. This concession i8 frequently a reduction of the charge, such 

as from aggravated assault to a simple assault or from armed robbery 

to robbery. Other considerations might be made, such as a promise to 

drop other charges in return for a guilty plea on one particular charge 

or a promise that the prosecution will recommend a lesser or perhaps 

probated sentence. Plea bargaining is involved in a very large number 

of the cases. If no bargaiu is reached or if the defendant or some other 

actor refuses to go along with the deal reached by the attorneys, the 

case is set for trial. 

A short time before the trial, often about ten days or so, a pre-

trial conference may be held. At this conference the case is discussed 

by the two attorneys and the judge. Issues are identified and agree-

ments on basic proceedings are made. While pretrial conferences are not 

unifonuly used, they often are functional in that they provide a means 

of narrowing the scope of the trial by allowing the identification of 
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those issues upon which there is no controversey and the exchange of 

names of the witnesses to be called, evidence to be submitted, and the 

procedures to be fo llowed • These, prior agreements can faci 1i tate an 

efficient trial. 

The Trial -----
At the trial the defendant has ~he choice of having the case 

heard before the judge, that is a "bench trial,"'or before a jury of 

twelve persons selected from the voting lists of the district. Simi-

larly, if the defendant chooses to have a jury trial he may also elect 

to have the jury determine the sentence to be imposed should he be 

found guilty or he may have the judge decide on the sentence. If the 

trial is to be before a jury, the first matter of business is the 

selection of the JULY members. The panel is called and individuals 

questioned regarding their knowledge of the case, possible bias or 

interest in the outcome of the case, and other matters that would indi-

cate good cause why that person should not be impaneled. Any number 

of prospective jurors may be eliminated from the panel for good reason. 

In addition to these "challenged for cause," each attorney is allowed 

a limited number of "preemptory challenges" or challenges he wishes to 

make for other than demonstrably good cause. If an attorney exhausts 

his preemptory challenges before the panel is completed, the judge has 

discretionary power to allow him additional challenges. 

The trial begins with opening statements by the attorneys, and 

then the prosecuting at~orney presents the case for the state. Witnesses 

are called, and evidence is introduced to establish the case against the 

• I. 
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defendant. Each crime is defined by statute and requires that certain 

elemonts of the crime, such as the use of force or intent, etc., be 

prcwen by the state. If the state cannot establish the existence of 

e·ach element of the crime, the case for the stat:e fails. The defense 

counsel is allowed to cross examine each 'witness for the prosecution. 

Followi.ng the state's presentation, the defense presents its side 

of the case. Naturally the prosecution is allor.qed to cross examine 

each person testifying for the defense. Closing arguments are then 

made by the twn attorneys~ end the ju.dge gives the charge to the jury, .. 
In this charge, the judge does not comment tJn the evidence submitted 

by either side but instead instructs the jury on the law to be applied 

and the limits within which the jury must make its decision. The jury 

then retires for deliberation. 

When the jury reaches an agreement, court is reconvened. Texas 

requires a unanimous agreement on the part of the twelve jurors that 

they are individually convinced beyond a reasonable doubt as to the 

guilt of the defendant. In the absence of unanimous agreement, the 

jury must continue its del:' '2rations until agreement is reached or until 

it is clear that it cannot reach such an agreement. If no agreement can 

be reached, the jury is dismissed and a new trial can be ordered. If the 

jury returns a verdict of innocent, the defendant is released and the 

case exited from the system. If the jury returns a verdict of guilty, 

the defendant is bound over for sentencing. 

At this time a presentence investigation may be ordered by the judge 

or he, himself, m~y inquire into the background of the defendant for infor-

mation with which to make an appropriate sentencing decision. At a 
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formal sentencing hear'ing, the. two attorneys may argue their posi tiona 

regarding the proper sentence to be imposed and the defendant himself 

may make a statement regarding punishment. At the conclusion Df this 

hearing, the judge or jury makes a decision regarding the penalty to 

be assessed. If the defendant is to be probated, he is assigned to a 

probation officer. If he is to be incarcerated in the Texas Department 

of Corrections, he is held in the county jail until he i,s transferred 

to the reception unit of the Texas Department of Corrections at Hunts

ville. 

The defendant may appeal his conviction to the Texas Court of 

Criminal Appeals in Austin, but as a result of a statute passed in 

the 1973 legislative session, the defendant is transferred to the state 

penitentiary pending the outcome of the appeal. Prior to this 1973 

statute, persons appealing their decisions were held in the county 

jails until the final judgment was made on their appeals. This some

times resulted in prisoners staying as much as several years in county 

jails while their appeals wound through the appellate machinery. 

It should be kept in mind that the case may be dismissed at any 

time should it become apparent that there is no. justification for go~ng 

forward. The case may be exited from the system before the indictment 

by either the police or the prosecuting attorney if there is insufficient 

evidence to warrant proceeding any further. If the judge recognizes at 

the preliminary hearing or at the arraignment that the case is defective, 

he can dismiss. Likewise even after the verdict, the defendant may make 

an appeal or an attack on the decision if he is able to show that a 
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fatal error was made which resulted in prejudicing his proceedings. 

Post Conviction 

Texas statutes provide probation as an' alternative to incarcera-

tion for many crimes. The maximum probation is ten years. During that 

time the probationer is free to live in his community, work, support his 

family and live a reasonably normal e~istence. He is required, howev~,r, 

to fulfill certain requirements set forth at the time of his probation. 

These normally include such things as not leaving the county without 

the permission of his probation officer, remaining employed, supporting 

his family, making restitution, and not drinking or using narcotics. 

In addition he is required to file a report periodically, often once a 

month, with the probation office and to pay a probation fee to the county 

supervising his probation. Should he violate his probation or be convic-

ted of another cri.me, the probation off:l.c:er can move to have the court 

rescind the probation, and the person is arrested and transferred to the 

Texas Department of ,Corrections. Should the proQationer fulfill the' 

terms of his probation, at its conclusion or even up to several years 

before the expiration date if the probationer has shown himself to 

warrant such treatment, the probation officer moves to have the court 

conclude the probation and the person is released from supervision and 

the case exited from the system. 

If the person is to be' incarcerated, he is transferred to the 

reception unit of the Texas Department of Corrections at Huntsville. 

For the. first several weeks he undergoes physical and psychological 

testing t " ,let ermine the prison unit and work he will be assigned to. 
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lie is then transferred to one of the system's units to serve his sentence. 

Durillg the sentence, a wide variety of rehabilitative programs can be 

utilized to assist the individual in making a successful return to the 

community, 

After the expiration of one third of the sentence or twenty years 

whichever comes first, the person is eligible for consideration for 

parole by the Board of Pardons and Paroles. Since "good time" can accrue 

at the rate of as much as one and one-half or two days for every day 

actually served with good behavior, it is not necessary for any person 

to serve as much as twenty years before parole is possible. If paroled, 

the person is assigned a parole officer in his home area. This parole 

officer is part of the state system (as opposed to the probation officer 

who is a count, officer), and he supervises the parolee and insures that 

the conditions of his parole are met. If, befor® the expiration of the 

parole, the person commits another crime or violates the conditions of 

the parole, a h0aring may be held and the individual returned to prison 

to serve the r0st of his sentence. If, however, the individual fulfills 

the conditions of his parole, at the expiration of the required time he 

is released from supervision and the case exited from the system. 

" 
It should again be stated that this description is a simplifica-

tion of a complex operation having literally thousands of possible 

variations. It d0~~, nevertheless, provide an overview of the operations 

of the entire criminal justice system and as such should 'be of value. 
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CHAPTER II 

lAW ENFORCEMENT 

John Wm. Reifenberg, Jr. 
Police Foundation 

The Organizati,on of the Police 

The police function in the United States is performed by a variety 

of agencies. Corresponding to the three levels of government, law 

enforcement agencies exist on feder9.1~ state and local levels. On the 

local level, policing may be done by sheriffs, constables, small muni-

cipal departments or large urban departments. Within any.one state the 

geographical jurisdictions of these agencies overlap, and, at times, so 

do the subject-matter jurisdictions. 

Federal Police Agencies 

Although a national police force with general investigative and 

law enforcement powers has never existed :I.n the United States, the fed-

eral government does perform a national police role with respect to 

military offenses and federal criminal offenses. The police power of 

federal agencies does not extend to enforcing criminal law or maintain-

ing civil order unless a specific federal crime is involved. 

Military offenses 

The Military Police and the Criminal Investigation Divisions of 

27 
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the various armed services are the only military law enforcement. person-

nel who commonly function in local jurisdictions. Even so, their auth-

ority is limited to policing military personnel and conducting general 

criminal investigations on military bases. When such assignments carry 

over to the public sector, they are carried out with the agreement and 

cooperation of local police officials and within limits set by the laws 

of military justice. 

Federal criminal offenses 

There are many federal agencies with specialized law enforcement 

functions, ~ut most of these agencies do not assist state and local 

agencies in law enforcement on a regular basis and thus do not perform 

a police function. 

The Federal Bureau of Investigation (F.B.I.) has the broadest law 

enforcement concerns among the federal agencies. I t fUnctions primar! ly 

as an investigative unit in cases of federal statute violations, inte.rnal 

security questions and interstate violations. In addition to its investi-

gative duties in Texas, the F.B.I. also assists local police through 

criminal laboratory examinations, a uniform crime reporting system, a 

national crime information service and specialized training for local law 

enforcement personnel. 

Other federal ttni ts which work closely with local agencies investi-

gate violations of federal drug, tax, immigration, currency, postal and 

customs lawu. The U. S. Secret Service cooperates with state and l.ocal 

agencies in protecting the President, Vice President, and other persona 

designated by Congress. Personnel ·:/f the U. S. Marshall' B Office and the 
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U, S. Probation Office enforce the orders of the federal courts in Texas 

and maintain ~11J1ervision of federal offenders on probation and parole. 

National Park Rangers act as peace officers in federal reserves within 

the state. 

State Police Agencies 

The American reluctance to centr~lize general police powers also 

applies to the organization' and duties of state police departments. 

Only 23 state police departments possess general criminal investigation 

and law enforcement r!1wers; those of the other states have as their pri-

mary responsibilities the enforcement of state traffic laws and the patrol 

1" .. 
of state highways. Only eight state police departments devote over 20 

percent of their time to criminal investigation. 2 The Texas Department 

of Public Safety is 0"e of these. Although it has criminal investigation 

powers as well as traffic law enforcement duties, the Department's primary 

responsibility, like that of most other state police agencies, is policing 

traffic on rural highways. Of its total law enforcement personnel in 1973, 

1,614 are traffic enforcement officers, while 234 men are assigned to crim

inal law enforcement. 3 

State criminal enforcement is carried out by members of the Intelli N 

gence Service, the Narcotics Service and the Texas Rangers. These units 

focus their attention on crime problems in rural areas and in small towns, 

This situation results in better policing in rural areas. In their role 

as peace officers, the state police are an excellent solution to the prob

lems'that exist in rural police patrol. By substituting full time, well 

trained and well equipped police for part-time and minimally trained 
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sheriffs and constables, the state police make rural policing more effec-

tive. 

Most state police departments assist local police agencies by main-

taining state criminal records systems, by conducting police training 

programs and by providing statewide communication systems. The Texas 

Department of Public Safety performs all these services in addition to 

providing crime laboratory examin~itions and educating citizens in public 
\ 

safety,4 The Depa~tment also assists local agencies by assuming the 

responsibility for motor vehicl~ inspections, drivers license examina

tions, safety education, and licensing and weight service. S In view of 

the many responsibilities of the Department, it is not surprising that 

this'agency cannot devote more resources to statewide police patrol. 

County Police Agencies 

Sheriff 

The sheriff is the primary law enforcement officer at the county 

level, and, in rural areas, he is usually the only law enforcement offi-

cer. The pre-eminence of the sheriff in the American system of local 

government is a r0sult of s~veral factors. Prior to the development of 

urban police departments, the sheriff was the chief police functionary 

in the American governmental system. As an independent elected official, 

the sheriff has traditionally held a key position in the local political 

system. Lastly, sheriffs are vested with the power of posse comitatus. 

This legal concept entitles a sheriff to deputize any law enforcement 

officer or citizen in the county to aid him in his duties. Although this 

power is rarely HqC'd now beeR.use of the existence of local and state police 
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agencies, it docs give him legal superiority over local police. Although 

several countif's have entrusted police activities to professional county 

po lice d(~partm('nts, there remain 3,000 elected sheriffs in th~ United 

States. In 33 Rtaies this office is provided for in the state constitu

tion, wi'th most sheriffs serving a four-year term. 6 

The sheriff in Texae is an elected constitutional law enforcement 

officer, serving a four-year term,7 s~bject only to the control of county 
\ 

commissioners and this only by means of their control of county finances. 

There are 254 sheriffs' offices in Texas, ranging from one-man departments 

in rural areas to departments of several hundred in large metropolitan 

counties. 8 As a law officer the sheriff's duty is to keep the peace and 

to patrol the county in an effort to control and prevent crime. The 

sheriff's law enforcement role is usually a minor one although it may be 

somewhat more important in rural counties than in urban counties. His 

other duties ·include serving civil and criminal process of the COUi:i.ty 

court, operating the county jail, preserving order in county courts and 

enforcing county court orders. He also serves as tax collector :l.n TelCl~s 

counties with populations under 10,000. 9 

Since the sheriff maintains an independent political status, he 

selects his deputies on a discretionary bs.sis. Very often, deputies are 

hired as a result of the support they have given' the sheriff in his elec-

tion bid. Without the protection of civil service regulations for sheriff's 

deputies in Texas, favoritism prevails and professionalism suffers. 

A constable is an elected precinct officer who serves as an officer 
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of the justice of the peace court. He also serves as the counterpart 

of a sheri ff in townships and other minor subdivisiond of a county. 

TIlere were about 25,000 constables in office in the United States in 

1967. 10 In most states the office has been created by statute and, 

therefore, can be easily modified if the need arises. Texas is one 

of the 12 states in which the office is constitutionally creatt~d. 11 

The Texas Constitution provides for one constable for every,Justice 

of the Peace Court, and thus it is possible for there to be from four 

to eight constables in each county.12 

In Texas, the constable is an independently elected officer, 

serving a four-year term. 13 The county commissioners court deter

mines the amount of his compensation, and, unlike the sheriff j • the 

constable has his deputies appointed by the commissioners court. He 

is supervised in his duties by the justice of the peace but works with 

the commissioners court on budget and personnel matters. 

The constable is primarily a civil process server, but in some 

locales he has broad police powers. In his role aEi a peace o.fficer 

he acts to preserve order in his precinct. Even in locales where the 

constable serves a police function, he still spends the greatest portion 

of his time on process servings. The fact that so little of the cons" 

table's time is devoted to policing his precinct 'has resulted in the 

abolishment of the office in several states. 

Perhaps the main reason that the constable does not spend more 

time on police work is the lack of monetary incentive to do so. In 

most statas where the office exists, the constable is compensated on 

the basis of the amount. of ] ('gill process aerv0"d, not on the amount of 
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police work he does. In Texas, constables are paid both on a fee 

basis and on a salary basis, but this varies with the county. Con-

stables often work only part time, and working on this basis it is 

difficult for them to achieve the expertise needed for professional 

policing. Consequently, the organization of their police services 

is often very poor and the records incomplete. 

The many defects in the office make it unattractive ~o those 

seeking professional police positions and often results in the office 

not being filled. A survey of nine states in 1967 revealed a 71 per

cent vacancy rate in available constable offices. l4 The 1971figures 

for Texas show about a 30 percent vacancy rate. 15 Although the vac-

ancy rate in Texas is not as high as that in some other states, it 

is still substantial enough to cause some doubt as to the usefulness 

of the office. 

In summary, the police fUnction of the constable is a minimal 

one. Asa result, the value of the office is based upon the service 

the constable performs for the justice of the peace court. 

Municipal Police Agfmcies 

In Texas, as in the rest of the nation, crime is an urban problem. 

Texas cities with populations of over 50,000, while containing 50 per

cent of the state I s population, repo1:t 74 percent of the index crimes .16 

The police are concentrated in the urban areas of our nation to meet 

the challenge of crime. Almost one-third of the nation's police person

nel are stationed in the 55 largest urban areas. 17 In Texas this con-

centration is even more pronounced. Over. one-half of the full time 



local police are stati'oned in the state's largest urban areas. 18 Law 

enforcement, then, is predominantly the job of metropolitan police 

departments. It is because of this fact that the focus of much of the 

remaining discussion will be on metropolitan police problems. 

Almost all but the smallest municipalities in the United States 

have the legal authority to create police departments. In Texas, all 

home rule cities and general law cities, if they so choose, may estab-, 

lish police departments. Several of the 669 municipal departments in 

Texas rely on city marshalls to patrol their streets,19 but most main-

tain a formal police department, headed by nn appointed chief of police 

answerable to the city executive. Generally the appointment is made 

from-within the ranks of the department although in situations of unu-

sually qualified persons, outside police professionals are appointed. 

There is an immense variety in police departments in the United 

States--in size, in training, in personnel policies, in organization, 

and in equipment--but theiF responsibilities are essentially the same. 

They all strive to protect life and property within the cities, by 

enforcing laws, prev~nting crime and maintaining orde~. Police depart-

ments vary from one-man departments to departments with several thousand 

officers. The major municipal departments in Texas vary in size from 

about 20 officers to about 2,000 officers. 

Most Texas departments require probationary periods for recruits, 

but only 40 percent require pre-duty training. Only the largest depart

tilents maintain their o'WO training academies. Police officers in metro

politan departments are usually civil service employees. Most depart-

ments are members of state civil service systems, but the largest cities 
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in tIle UnlLed Stnlcs often maintain their own sys,tcms. This is true' 

of Texas; hOWl'V<.'l·, many of the smaller departments have no civil service 

provisions. TIlls is unfortunate because lack of a civil service system 

can add to political favoritism within a department. 

As cities vary in size, so do they vary in the types of specialist 

employees and in complexity of organization. In larger cities there 

are greater numbers of ranks and a greater number of special assignments. 

The activities of most departments fall into three categories--field 

operations, support services and staff services. Again, the number of 

specialties within each of these categories varies with departmental 

size. Smaller departments do not have enough personnel to specialize. 

In thpse departments the same man may act as patrolman, investigator 

and traffic officer. 

In larger departments field operations include patrol, traffic 

supervision, criminal investigation and perhaps juvenile work. Support 

services include communications, record-keeping, jail supervision and 

crime laboratory examinations. Staff services include recruiting, 

training, internal inspections, planning and research and community 

relations. As the need for these specialized services grows so does 

the need for civilians to relieve trained officers from secondary func-

tions like clerical work, switchboard operation and laboratory services. 

The only sworn personnel assigned to many of the support and staff 

services act in a supervisory capacity. In spite of the diversity of 

their tasks, there is one underlying purpose in their work--to support 

the patrolman in the field. It is his role that will be considered next. 
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The Patrol Function 

The Police Mission 

Police do not work in a vacuum. Their encounters with citizens 

are substance of policing. It is citizens who commit illegal acts, 

not merely "crituinals." Because patrolmen observe the widest range 

of citizen behavior, they have the widest range of police duties. The 

nature of policing can be discovered by oboerving the actio~s of police 

officers on patrol duty. 

Patrol work entails a wide variety of duties, from rescuing treed 

cats to apprehending murderers. A listing of these duties would require 

pages of text. Most of these duties, however, can be classified into 

three general functions. These are law enforcement, order maintenance, 

and proviSion of service to the public. 20 In addition, three styles 

of policing have been identified21 which, in their interaction with 

these general functions, determine the unique way in which police per

form the functions in a particular locale. 

These styles of policing are a result of prevailing community 

attitudes on what is the nature of the police function. When police 

act as if maintaining order were their primary function this style is 

identified as a watchman's style. This style is most often observed 

in communities with homogeneous populations whose citizens want as little 

interference as possible in their daily routine. The same communities 

are usually older ones, with little history of major crime problems. 

In communities where the police act as law enforcers, that is, 

they evaluate citizen behavior strictly within the letter of the law, 

the style is iopntified as a legalisti£ style. This style is very 
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prevalent in communities with heterogeneous populations, with signifi

cant crime problems, and those which pride themselves on having ffprofes-

sional" police departments. This style derives from the fact that a 

common community attitude on what constitutes proper behavior is lacking. 

A police department in this setting must rely on legalistic norms to 

fulfill its role. 

The last style, the service style, is characterized by frequent 

informal police intervention. In such a department all calls for service, 

no matter how insignificant, are seriously attended. The citizens in 

the community are usually homogeneous and of a higher economic statul. 

They require service for their money, and that is precisely what they 

get. In such communities, major crime is usually not a problem, and 

consequently, the police can respond more seriously to basically non-

criminal matters. 

Police Patrol 

The majority of personnel in any police department is assigned 

to patrol the city. Each 'patrolman is assigned to a certain section 

of the city, which he patrols during his shift. All cities maintain 

24~hour patrol, in three shifts. Some of the better organized police 

departments maintain a fourth shift which patrols during high crime 

periods of the day. Each patrol section, or Ylbeat" is created on the 

basis of population~ traffic flow, physical boundaries and, in cities 

with sophisticated planning departments, equalized for workload. 

Uniformed patrolm~n cruise their beats in marked cars which are in 

contact with the rest of the department by means of a police radio 
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network. Motorized patrol can cover more territory and respond to calls 

for service much more rapidly than can foot patrolmen. Some cities, 

however, do maintain a few foot patrols in densely populated, high 

crime areas. 

In their role as law enforcers, members of the patrol division 

have primary responsibility for crime prevention. They are present on 

the streets with the dual purposes of deterring crime and apprehending 
\ 

those in the act of con~itting crimes. They are also sources of 

intelligence regarding criminal activity, but investigative units 

seldom take advantage of this fact. Their constant presence in the 

area allows them to respond quickly to disturbances which threaten 

peace and order on the beat. In their service function, they are 

readily available to those needing aid. 

Patrol, then, is a means by which police departments distribute 

their uniformed personnel so as to be as readily available as possible 

to the needs of the public.-while acting as a deterrent to observable 

criminal activity. 

The Patrolman as Law Enforcer 

The partolman is the case finder of the criminal justice system. 

Of the crimes reported to the police, almost all are either reported 

to or witnessed by patrolmen. As a law enforcer, the patrolman's 

duty is to apprehend criminals and to investigate crime. Apprehension 

consists of a sequence of actions in response to the criminal event, 

the sequence beginning with detection of the crime. Crimes are detected 

by police on patrol, by the victim, by a witness, or by virtue of Some 
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sort of alarm apparatus. Although one of the purposes of police patrol 

is the detection of crimes in action, most crimes are reported by phone 

calls from citizens. 

Upon the report of .a crime a dispatcher puts out a call over the 

local police radio to the appropriate patrol unit. The assigned unit 

then proceeds to the scene in answer to the call. Depending upon the 

sophistication of the communications equipment and the manpower available, 

the time elapsing between the'call for help and the arrival of the patrol-

man can be snyvhere from a few minutes to almost an hour. Response time 

is an important factor in apprehension because the chances of apprehend-

ing an offender with several m~nutes start on the responding officers 

are minimal. 

When the officer arrives at the scene he may be lucky enough to 

catch the criminal in the act, but more than likely the criminal already 

will have fled. If a description is available from either the victim 

or a witness, there will still be a chance of apprehending the offender. 

In these situations the officer will initiate his own search, while 

requesting aid from other units over the police radio. Arrests are 

often made on the basis of data broadcast in this manner. In modern 

society, however, with its densely populated cities and its highly mobile 

populace, a few minutes is usually &11 the time needed for an offender 

to make good his escape. Apprehension in such ~1L tuations, then, is! a 

contest of time rather than of wits. 

If the criminal successfully flees the scene, it is then the 

patrolmaH's duty fO,record any pertinent information about the crime 

or, in ca~$.~ in which the scene itself might provide some evidence, to 
:"'l. 
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maintain security until crime scene specialists have an opportunity 

to gather evidence. At this point, his knowledge of the beat is most 

important. The rapport he has estabHshed with the inhabitants of his 

beat will enable him to gather information about the crime which an 

investigator, unfamiliar with the beat, cannot. Rapid, efficient ques-

tioning of victims and witnesses is crucia~ because persons suffering 

the emotional trauma of a crime will quickly forget details. 

Investigative personnel" take over the investigation S.t this 

point. They re-question witnesses and attempt to identify suspects. 

If witnesses can give no clue to the offenderYs identity, the chances 

of apprehension are not good. Contrary to common conceptions about 

police work, fingerpr.ints and the like are almost useless in identi-

fying the perpetrator, unless suspects €\xist. vlithout there being a 

suspect to whom fingerprints can be matched, ther.e is almost no way 

to identify the perpetrator. Pieces of hair or thread from clothing, 

which television detectives. use to track ~own offenders, are useless 

to real detectives. They do .not have the time to check everyone in 

a city wUh a certain color hair, or to check all those who own cloth-

ing made of a certain fabric. Modern criminal identification techniques 

can only yield results when a suspect is ava·ilable. 

When a suspecf can be found, the invesitigator works in concert 

with personnel from the districi.: attorney's offi.c;e to develop evidence 
). 

satisfactory fo~ the issuance of an arrest warrant by the courts. At 

this point the investigator may arrest the suspect himself ur the task 

may be assigned to other personnel. 



'Xf'.n~' - ,~. ! •• t" 

o 

C), 

41 

Order Maintenance and the Patrolman 

Most police officers think of themselves as law enforcers whose 

job consists of catching and arresting criminals. Citizens also gener

ally subscribe to this myth. The myth has gained such credence that 

the LEAA has devoted millions of dollars to programs designed to combat 

stranger-to-stranger crimes. In fact the major portion of an officer's 

time is spent not on crime fighting, but on order maintenanfe. Only a 

, 22 small percentage of police calls actually result in an arrest and 

those who are arrested are predominantly citizens who have committed 

minor criminal violations such as drunkenness, disorderly conduct or 

gambling.
23 

In ~rder maintenance situations the policeman can be 

required to resolve family quarrels, handle street brawls among juve-

niles, help drunks, or mairitain order at civil gatherings. Rather than 

enforce the law, he ensures that the law is not violated by virtue of 

the situational potential for lawleflsncss. 

Keeping the peace does not necessarily involve using the arrest 

power. In minor criminal situations the officer can trade non-arrest 

for orderly behavior on the part of citizens. In situations which have 

no criminal aspects, but in which citizens require help, he can be 

reqnired to act as counselor, arbitrator or authority figure. In order 

to execute these roles with success, he must know how to deal intimately 

wit.h highly emotional people. He must also have knowledge of the locale 

andl the customs of those livin'g there. Such knowledge is important if 

the patrolman is to maintain order across a variety of personal problem 

siltuations. 
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Police discretion 

The police officer himself determines whether he will act as a 

law enforcer or a peace keeper by discretionary use of his power to 

arrest. Discretion exists for several reasons. First, there are so 

many laws for which an officer could arrest someone that he could not 

remember them'all. Even if he could, he does not have enough time to 
. 

arrest every lawbreaker he sees. Lastly, if an officer did arrest , 
every violatur he observed he would soon be out of a job"", This is 

...• .-. 
true because Americana pass laws which the¥ 40 not expect to be enforced, 

,. ___ lfIlII' .-

and, thus, citizens of a community would not tolerate the enforcemen~ 

of every law. 

Aside from being a working solution to the overcriminalization 

of behavior, discretion is a tool for keeping the peace in a community. 

The power to withhold arrest.~ used by the police officer to reward 
.• ~,_tI!",O'\" .ct( 

• ,.\.r-

peaceful behavior. If an officer can maintain peace without resorting 

to arresting everyone who commits minor violations, then h~ is free to 

devote his time to preventing serious crime. 

Since arrest or non-arrest is the result of this descretion, it 

is extremely important to be able to identify the criteria that affect 

the exercise of this power. Discretion is employed mainly in situations 

in which the offense is not serious. In cases of serious offenses such 

as murder or rape, there is ge.neral agreement among police officers and 

the public that the full criminal sanctions should be applied. In less 

serious offenses, such as distur.bing the peace or intoxication in a 

,public place, while one must admit that the act is illegal, there is 

disagreeme~lt as to whether the act is deserving of such a serious 
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consequence as arrest. Because of this ambiguity the officer will be 

prone not to invoke criminal sanctions. In addition to the seriousness 

of the offense, a police officer will also look to the demeanQr of the 

offender. A recalcitrant or aloof offender can force an arrest because 

the offender's actions are read by an officer either as a challenge to 

his! authority or as indifference to the law. 

Discretion is a necessary part of police work. But, it is power 
l 

tha.t can be easily violated because of its informal aspects, and there-

fore it is one which should be well understood by the public • 

The S8rvice Aspects of r~lL-Or 
.. _ .. 0 

Along with his peace~keeping and law enforcement functions, the 

patrolman provides other services to the public. Included in these 

service duties are such actions as giving emergency medical aid, finding 

lost children ~nd pets, monitoring parking meters, checking vacationers' 

homes and giving directions. These duties are different from order 

maintenance in that they involve services for a particular client and 

no one else. In helping a drunk for instance, a patrolman is performing 

a service for that client as well as for the public in general. It is 

the drunk's capacity to disturb the public order which makes this action 

an order maintenance one. The service functions provided by the police 

could, in fact, be provided by someone els~. In some locales this is 

the situation.· Private patrol agencies provide home security servicel3, 

and in many cities '~eter maids" monitor parking meters. 

It is because of the round-the-clock presence of patrolmen that 

these service duties have devolved to the police; !he community sees 
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the patrolman as a service agent because of his obvious presence. And, 

it is true that, to many in our society, the patrolman is the only 

governmental authority that they know how to contact for necessary 

services. 

Current Issues in Policina 

The role of police in the United,States has recently come under 

\ close scrutiny. This is the result of several factors. Since the early 

1960's police have become the subject of intensive study by social sci-

entists. Government studies of the nation's crime problem, that culmi-

nated in the pUblication of the President's Commission on Law Enforcement 

and Administration of Justice in 1967, resulted in an organized approach 

to the study ?f police probl~ms. The creation of the Law Enforcement 

Assistance Administration (LEAA) in 1968 provided a funding agency for 

police innovation. Riots in some major cities and civil disturbances 

on university campuses reinforced the concern with how police operate. 

The problems are many, but solutions are being formulated. The follow-

ing section will consider some of the major problem areas and innovations 

being made, in Texas and elsewhere, in answer to these problems. 

Training 

One area of police innovation that has received major attention 

is training. It is generally conceded that an upgrading of police 

personnel is needed. Improved training is the most practical way of 

.accomplishing this goal. Training efforts have taken two major direc

tions. The first is cC)ncerned with providing better police training; 

the second with providing education in an academic setting, 
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In an urban setting, improved academic training is probably 

more important than improved police training. Police in the United 

States are predominantly from a white, middle class background and 

share the biases and prejudices of their background. At the same 

time, they are required to deal uniformly with citizens from every 

cultural background. Education is the means by which an officer 

can gain a broader cultural perspective. An effort to achieve this . . 
goal has been made on the national level through the Law Enforcement 

Education Program of the LEAA which makes grants and loans to present 

or future criminal justice personnel for academic education. Texas 

has responded to this progr3m by creating criminal justice programs 

at such institutions as Sam Houston State University and the Univer-

sity of Texas at Arlington. In addition, Texas has created a 

standardized core curriculum in criminal justice that enables students 

to transfer easily from junior colleges to universities in pursuing 

their studies. 

Improved police training has also received attention. In Ohio, 

the Highway Patrol Academy has been expanded to provide more local 

police training. A district planning agency in the same state has 

developed a mobile in-service training center to carry training to 

rural areas •. The Illinois State Police and several universities have 

implemented new training in criminalistics for local police. New York 

has developed programs for training police administrators. In Texas 

twent.y-four police academies were funded by the LEAA in 1971. 24 In 

Dallas, Fort Worth, and San Antonio new approaches to police personnel 

training have been imp1emented~25 ., 
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Community Relations 

Community relations programs have received nationwide attention 

recently. The fact that the police serve the community plus the need 

for community support in law enforcement has made better relations 

between the community and the police imperative. This is especially 

true in minority areas where the crime problems are the most severe 

and where hostility to the police is the greatest. Major community , 

relations programs have been initiated in Illinois, Ohio, Pennsylvania 

and New York. 26 In Texas, the cities of Fort Worth~ Dallas and San 

Antonio have programs. 27 Community relations ~tore-front offices have 

been opened in Amarillo, Austin, Fort Worth and Texarkana. 28 San 

Antonio has initiated crime prevention programs in its school system. 

Many cities have attempted to better community relations by 

hiring more minority personnel. Dallas has developed a minority re-

cruiting program at many black junior colleges in the region, in 

addition to a special minority cadet program. The police departments 

of Miami, Cincinnati, St. Louis, and Washington, D. C. have also devel-

oped significant minority recruiting programs. New York City has 

increased minority membership in the department by hiring minority 

members as community service officers. 

Controlling Police Conduct 

The police have many powers which by virtue of discretionary 

application can be abused. In their role as peace officers they can 

arrest persons, conduct field interrogations, search persons or p .. laces 

and use deadly force. There are legal limitations on all these powers, 

I 
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but in reality, legal sanctions against abuse of these powers are only 

applied to those who ~re charged and :Eound guilty of such a.buses. The 

llegal system controls behavior by punishing transgressors. To better 

control police conduct a more immediate control system is needed. 

In spite f::>f the fact that procedural manuals exist in some depart-

ments, there is a tendency to keep departmental policies ambiguous • 
. 

This serves to maintain independenc.e from outside control. \ When abuses 

exist however, some control become·s necessary. This is why several 

police departments have cooperated on studies of police policy-making. 

The Dallas Police Department is conducting such a study, with the assist-

ance of the Arizona State University, College of Law. The Dayton Police 

Department is also working on the problem and is developing new police 

guidelines in cooperation with police-citizen task forces. 

Civilian review boards are another proposed remedy for abuses of 

police power. There are, however, many inherent difficulties in such 

a solution. As the two recent efforts at review boards in Philadelphia 

and New York City show, tru'st in the impartiality of such a mechanism 

is a necessary ingredient for its successful functioning. 29 In these 

instances the police felt that the review boards were illegitimate 

attempts at control and, as such, they refused to cooperate with the 

boards. Although the existence of review boards does not necessarily 

result in political control of the police, these two attempts show 

that their effectiveness is limited. At present, then, the best solu

tion to abuses of police power is the development of meaningful 

internal control policies. 

, 
/. 
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Police Efficiency 

In an attempt to increase their efficiency, police departments 

have begun to adopt new patrol strategies and to apply technology to 

their law enforcem~nt operations. 

New patrol strategies 

Among the most interesting innovations in patrol are the efforts 

of several cities to decentralize their patrol personnel and to create 

neighborhood police teams. Dallas and Cincinnati both are undertaking 

major decentralization programs. Other attempts at decentralization 

are also being carded out in Los Angeles, New York City, Detroit and 

Syracuoe, N.Y. The decentralization concept envisions delegating 

responsibility for law enforcement to neighborhood stations. By these 

programs departments hope to create better community relations and 

achieve better crime prevention. In conjunction with decentralization 

of patrol responsibility, these cities are creating teams of police 

containing patrolmen as well as investigators. Moving police operations 

down to the neighborhood should decrease response time and result in 

greater apprehension of offenders. 

Another strategy many departments are using is saturation policing. 

This consists of placing extra personnel in high crime areas as well as 

fielding personnel ~lose specific purpose it is to combat certain crimes. 

This technique iEI being employed in New York City and Kansas City, 

Missouri with great success, Dallas has exp&nded the operations of its 

tactical units in a saturation policing effort with funds from the LEAA. 

San Antonio has seen a sharp decrease in burglaries and thefts as a 
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result of a specialized burglary task force. 30 

Perhaps the most revolutionary strategy of all is presently under-

way in Kansas City, Missouri. Experimental areas have been created in 

which this department is testing the basic assumption that patrol is a 

crime deterrent. In certain areas police are patrolling as usual, but 

in others police only enter the area on calls for assistance. Prelim-

inary results of this experiment indicate that the crIme rate is the 
\ 

same in areas that are patrolled and in areas without patrol. Since 

approximately eighty percent of a patrolman's time is devoted to cruising 

his beat in an effort to deter crime, these results imply that eighty 

percent of patrol time might be wasted on deterrence. 

Technology 

Other efforts at increasing the effectiveness of patrol have in-

corporated some of the products of modern technology. Dallas, Fort 

Worth and San Antonio have instituted helicopter patrols to supplement 

automobile patrol31 The use of helicopters has made the apprehension 

of fleeing suspects considerably more successful. At night, search-

light-equipped helicopters can search wide areas with almost as much 

success as daylight searches. Computers have also made police work 

more efficient. Dallas has recently installed a computer assisted 

dispatch system which records calls for service and automatically 

identifi.es the nearest available units for the dispatcher. Kansas City, 

Missouri is presently attempting to predict crime incidents by virtue 

of computer analysis of crime trends. 

bl 
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Some Thoughts on Texas Law Enforcement 

There is a great variation in the law enforcement services 

provided in Texas. Large cities usually have more efficient police , ' 

departments than do smaller cities and rural areas. They aloo gen-

erally have greater crime problems than do smaller cities and rural 

areas. Rural law enforcement does not have to be the same as metro-

politan law enforcement. All law enforcement officers, h9wever, 

should be equally trained. Standardized training and standardized 

testing on the state level would ensure all Texans professional law 

enforcement. State legislation could accomplish professionalism in 

law enforcement. Regional law enforcement planning, under the direc-

tion of the Department of Public Safety would achieve more efficient 

law enforcement throughout the state. Better law enforcement in 

Texas is basically a question of organization, not of centralization 

of police agencies. It is necessary for police agencies to be 

independent so that they may be responsive to community wishes. The 

state should aid local law enforcement with funding and 1~ith central-

ized information and communication services, while allowing independent 

local control. 

In spite of the local nature of law enforcement, constitutional 

revision can aid in making Texas law enforcement more efficient. The 

fact that the offices of sheriff and constable are provided for in the 

Constitution makes it impossible to modify these offices to suit the 

~ needs of their respective counties. In large metropolitan counties, 
\ 

the sheriff is not needed as a la,w enforcement officer. The same is 

true of constables. In rural areas, the law enforcement powers of the 

., 
~J, 
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sheriff are n0cded. Constable~, however, serve little law enforcement 

I • 
even in rural areas. The offices of sheriff and constable should be 

made statutory, rather than constitutional, so that they can be abolished 

or not as suits the law enforcement needs of their respective counties. 

~~"":-'-'-'" 
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CHAPTER III 

CRIMINAL PROSECUTION AND DEFENSE 

Robert L. Bogomolny. 
Southern Methodist Univer~ity School of Law 

A fundamental premise of the criminal justice system in the 

United States is that involved parties shall have a right to present 

the issues before a neutral and detached fact-finder in order to de-

termine the truth of the allegations and to settle the issues for all 

times. Central to this form of presentation is the assumption that 

both parties will be represented by skillful experts who will vigor-

ously present their points of view. Through the conflict of these 

points of view as presented by the experts, it is assumed that truth 

will become apparent and the fact-finder will have the ability to de-

cide the issues. 

In this country, the representatives of the state are paid pro-

fessionals who owe their allegiance to the state. The representatives 

of the person drawn before the court by the state are, of course, pri-

vate attorneys or public attorneys in a quasi-public agency such as a 

public defender's office who are paid to represent the interests of the 

defendant. Both representatives are trained in the law and are held to 

standards of professional conduct to protect and pursue the rights of 

the party they represent. It is fundamental that these representations 

be vigorous, searching~ and aggressive so that the truth ~an be fer-

54 
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reted out and the integrity of the system of justice preserved. 

Although there are no specific references in the Texas Consti-

tution to the functions of the prosecution and the defense in a cri-

minal case, it is clear that the absence of an adequate system of re-

presentation of the accused would violate the constitutional provi

sions of Texas l and of the United States. 2 The Texas Constitution does 

not specifically provide duties or standards of performance for the prosec-

cuting attorney, nor does it make reference to defense attorneys, other 

than a defendant's right to counsel. 3 In fact, the Texas Constitution 

refers explicitly only to representation of the state in the various 

criminal trials. In this area it provides: 

The Judges of all Courts of county-wide jurisdic
tion heretofore or hereafter created by the Legis
lature of this State, and all Criminal District 
Attorneys now or hereafter authorized by the laws 
of this State, shall be elected for a term of four 
years and ~hall serve until their successors have 
qualified. 

The Texas Constitution ft+rther provides: 

A County Attorney, for counties in which there is 
not a resident Criminal District Attorney, shall 
be elected to the qualified voters of each county, 
who shall be connnissioned by the Gove'rnor, and hold 
his office for the term of four years. In case of 
vacancy the Connnissioners Court of the county shall 
have the power to appoint a County Attorney until 
the next general election. The County Attorneys 
shall represent the State in all cases in the District 
and inferior courts in their respective counties; but 
if any county shall be included in a district in which 
there shall be a District Attorney, the respective 
duties of District Attorneys shall in such counties 
be regulated by the Legislature. The Legislature may 
provide for the election of District Attorneys in such 
districts, as may be deemed necessary, and make pro
vision for the compensation of District Attorneys and 
County Attorneys. District Attorneys shall hold of-
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f.ice for a term of four years, and until their 
succesgors have qualified. (As amended Nov. 2, 
1954. ) 

It would probably be an error to attempt to specifically describe 

the prosecution and defense function in the copstitution of any given 

government. Rather, general parameters such as the right to counsel, 

adequate representation, fundamental fairness and due process of law 

give adequate leeway for the development and evolution of a represen-
t 

tational system in which both parties, the state and the accused, stand 

adequately repreJented. Insofar as constitutional problems are addressed, 

they are discussed in terms of right to counsel, adequate representation 

and fundamental fairness, as embodied in the Bill of Rights. 

The rest of the material in this chapter describes the functions 

and importance of the prosecuting attorney and the defense attorney in 

the criminal justice system. As will be seen, the major failings of 

the criminal justice system do not relate to constitutional deficiencies 

but rather to legislative-failings whereby inadequate assistance of 

counsel, basic unfairness in the system, ine~uality of conditions, and 

lack of resources combine to thwart the concept of liberty and justice 

inherent in the constitutional protections of Texas and the United 

States. It will be necessary to discuss in some detail the specific 

functions that are central to the prosecution and the defense roles, 

highlighting, where possible, problems, conflicts, and weaknesses in the 

prosecution and deflanse functions and, by implication, the resulting 

weakness in the Cri1l1inal justice system. In the short space allocated, 

it is not possible to give a comprehensive review of all prosecution 

and defense functions. Rather, the most significant functions (plea-

~; .. 
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bargaining and sentencing) have becn selected for ir:-depth review. 

l'iwsc in-depth studies will show (1) the relationship between the 

prosecution and defense as seen in the state of Texas; (2) the ambi-

guity of the prosecutor's role which 1ead~ to conflicting functions; 

and (3) how inadequacies in the system prevent the implementations of 

the constitutional mandates of right to counsel and fair trial. 

Role of Defense .and Prosecuting Attorneys 

Since the decision of Gideon v. Wainwrisht6 in 1963, there has 

been growing recognition of the importance of defense counsel to the 

trial of a criminal case. 7 The courts have emphasized the importance 

of counsel to translate legal proceedings to the defendant and to assure 

that he has an adequate opportunity within the lege.l system to advocate 

his position. In the absence of counsel, it is believed that the de-

fendant is basically incapable of asserting his rights in our highly 

technical legal system. 

Recent court cases specifically recognize the right to counsel, 

and it is a matter of common sense that without representation a de-

fondant cannot be essentially equal to the government and its trained 

prosecutors before the court. The need, now, is to ensure that the 

rights has meaning. Representation by inadequate counsel, too long 

after arrest, and without resources to investigate, is not a meaning-

ful right to counsel. A roost perplexing problem for the criminal jus-

tice system is to ensure that an early stage counsel with adequate re-

sources is available to all defendants. 

For years, it has been assumed by many people that all of the 
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8 advantages in a criminal trial rest with the defendant. The presump-

tion of innocence, the burden of proof beyond a reasonable doubt, the 

accusatorial rather than inquisitorial system, all have been said to 

place the advantages with the defendant .. As a technical matter, the 

state does have a higher burden of proof since it must prove beyond a 

reasonable doubt the guilt of the defendant. As a practical matter, 

however, it is no longer adequate to say that the defenda~t has all the 

advantages in a criminal case since experience has shown that the gov-

ernment is far more able, by and large, to prosecute than the defense 

is to defend. 

One has only to look at the statistics governing disposition of 

criminal cases to buttress this conclusion. The Texas Civil Judicial 

Council has published the following statistics for the year 1971. A 

total of 31,091 defendants pled guilty; 667 defendants were found guilty 

upon a nonjury trial; 1,702 defendants were found guilty upon a jury 

verdict; and 6 upon a guilty plea with a jury verdict. Only 199 defen-

dants were found not guilty at a nonjury trial; 478 found not guilty at 

a jury trial; and 46 upon directed verdict. One can see that well over 

97 perctmt of the criminal cases in the district courts for the State 

of Texas cnd up in a verdict of guilty.9 ObViously, the state has a 

very credible record in developing guilty verdicts in criminal cases. 

Aside from the statistical proof of the state's general competence 

in convicting people, there is the fact that the state witnesses and 

fact-finders--the police and sheriff's departments of the State of 

Texas--are professional witnesses who are ready, paid, and interested 

in testifying in court and in convicting the defendant. The defendant 
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is dependent mostly upon non-professional witnesses to be recruited 

and cajoled into testifying by his often underpaid and overworked 

counsel. The absence of adequate resources, and the generally low pay 

to defense counsel appointed to represent clients in Texas, <mean that 

even the most diligent private attorney is severely hampered in ade-

quate1y developing a criminal case. 

The Texas Code of Criminal Procedure provides: 

A counsel appointed to defend a person 
accused of a felony or a misdemeanor punishable 
by imprisonment, or to represent an indigent in 
a habeas corpus hearing, shall be paid from the 
general fund of the county in which the prose
cution was instituted or habeas corpus hearing 
held, according to the follo'liling schedule: 

(a) For each day or a fractional part 
thereof in court representing the accused, a 
reasonable fee to be set by the court but in no 
event to be less than $50; 

(b) For each day in court representing 
the accused when the State has made known that 
it will seek the death penalty, a reasonable fee 
to be set by the court but in no event to be 
less than $250; 

(c) For each day or a fractional part 
thereof in court representing the indigent in a 
habeas corpus hearing, a reasonable fee to be 
set by the court but in no event to be less than 
$50; 

(d) For expenses incurred for purposes of 
investigation and expert testimOny, a reasonable 
fee to be set by the court but in no event to 
exceed $500; 

(e) For the prosecution to a final conclu
sion of a bona fide appeal to the Court of Cri
minal Appeals, a reasonable fee to be set by the 
court but in no event to be less than $350; 

(f) For the prosecution to a final conclu
sion of a bona fide appeal to the Court of Cri
minal Appeals in a case where the death penalty 
has been assessed, a reasonable fee to-be set by 
the court but in no event to be less than $500. 
Sec. 1 amended by Acts 1969, 6lst Leg., p. 1054, 
ch. 347, Xl, eff. May 27, -1969; Acts. 1971, 62~~ 
Leg., p. 1777, ch. 520, Xl, eff. Aug. 30, 1971 • 
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Although these amounts seem reasonable, they are rarely adequate for 

necessary costs incurred in a trial. ll In addition, local practice 

may further reduce these fees by requiring free services on one appointed 

case in exchange for pay on another. The state, on the other hand, has 

virtually unlimited amounts of money, time, and manpower to devote to 

the prosecution of a particular defendant. 

All of this leads to the conclusion that the advant~ge in a cri-

minal trial lies with the state. In the absence of a vigorous, active 

defense, this advantage not only cannot be overcome, but even semblances 

of equality cannot be maintained. Certainly the requirements of due 

process and right to counsel can be met superficially by the physical 

presence of an attorney at critical stages, but the substantive qual-

ity needed to adequately prepare a case simply is not met in most cases. 

The Role of the Prosecutor 

The primary duty of a lawyer engaged in public prosecution is not 

to convict, but to ensure that justice is done. l2 Ordinarily when we 

speak of the duties of the prosecutor, we tend to think of an official 

whose sale task is to make eer,tain that guilty parties pay their debt 

to society. A canon of ethics points out however, that the primary 

duty of the prosecutor is to engage in the pursuit of justice. 

There is tension between the need in prosecutorial decision-mak-

ing for certainty, consistency, and fairness on the one hand, and flex-

ibility, sensitivity) and adaptability' on the other. The prosecutor is 

both an administrator and an advocate. He is an administrator whose 

range of responsibilities includes seeking justice, setting the court 
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sclwdule of cases, St'lL'cting cases to be tried, and directing the 

prosecuting attorLwy 1 s off~ce. He is an advocate as a "protector 

of the public interest ll in bringing the guilty to justice. The prose-

cutor uses his discretion in selecting the varying weights to give 

these sometimes conflicting roles. 

Disc~ction occurs at virtually each decision point in the prose-

cutorial proccHs. The initial decision is to prosecute or not to 
\ 

13 prosecute. The second is to choose the charge and bargain for the 

14 sentence to be offered. The third is at trial,15 and the fourth 

is in the sl'nll·ncing. 16 The problem of broad discretion is not that 

discretion p0r Be is undesirable, but rather that the arbitrary use of 

discretion can It'ad to discriminatory, oppressive and unequal treat-

ment. SU('\l abuse also offers a fertile bed for corruption and is con-

ducive to the development, at worst, of a police state and, at best, 

one that is police-minded. 

The ini.tial discretionary decision, to prosecute or not to pro-

secute, consists of three choices: (1) the choice not to prosecute 

where there is violation of law; (2) the choice to prosecute cases that 

normally would be dismissed; (3) the choice of Which potential charge 

to prosecute. Statutory language is often broad and covers a multitude 

of behaviors. Full enforcement of all also would lead to injustice or 

a public outcry. Further, legislative framing of statutes does not 

always reflect legislative consciousness of the limited manpower of 

police and prosecutors' offices. The prosecuting attorney therefore 

must choose which cases will be pur~ued. 

In the exercise of the discretion to prosecute, there is a set ~f 
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v .. l.1:iubh's t\wL dl'Lvrmines the parumeters of the prose{:utor' s decisions: 

(1) ca:wloatl 

(2) Sl!r iOUSl1ess of the violation 

(3) court's conception of the seriousness of the offense 

(4) special characteristics of the defendant 

(5) availability of alternative sanctions 

(6) adequacy of the C~de 

(7) equality of treatment or enforcement 

(8) special interests or influences. 

The most important factors that influence the district attorney's dis-

crelion are reviewed below. 

The present solution of the caseload problem of the prosecutor is 

basically a weighing process between the seriousness of the case and 

tha amount of time it will take to successfully prosecute, plus addi-

tiona}. weights given to the above listed factors. This is essentially 

a process of balancing the magnitude of the violation with the potential 

volume of litigation, such that the greater the potential caseload, the 

greater the need to exercise discretion and dismiss cases. 

The seriousness with whi'ch the court perc~ives the mode of cri

minal behavior being prosecuted is another important consideration • 

The judiciary may consider that prosecution for minor infractions wastes 

court time. Jury sympathies are also taken into account. For example, 

unregistered gun violations are not vigorously prosecuted in communities 

where there is a large military or ex-military population; or communi-

ties which depend on hunting may be,more strict in poaching violations. 

The character of the defendant is often important in decisions of 

i 
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whether to prosecute. Unconv('nLional lifestyles, group memberships, 

or poor criminal records might pl'rsuade the prosecutor to file charges 

in situations in which he otherwise might not. Conversely, prosecutors 

are reluctant to prosecute the elderly and the respectable for less ser-

ious crimes. These categories arc carved out because of the prosecutor's 

dwn notions of optimum selective enforcement. The decision to prosecute 
. 

or not may rest with the availability of alternative sanct~ons. For 

example, employees accused of minor embezzlement can be fired, or shop

lifted items can be returned.17 

Decisions to prosecute are often based on the adequacy of the 

proof. For some crilllL~s, the evidence !.~ easily obtained. Other offenses 

involve d:i.:fficult problems of proof, especially offenses involving ele-

ments of mental state or other problems with vague legal standards. 

The prosecutor's choice to enforce these statutes tends to carve out a 

distinct eniorc(,llll'nt policy. 

Tho proHL'cHU ng atto'rney for the various counties has the authority 

to determilw wllO Hlwll be charged with a criminal offense. If the pro-

sccutor dl'Cit(,.~H noL to handle a particular criminal matter, there is no 

appeal from biH dt!cision. Citizens who disagree with a particular pro-

secutor's decision nre left to the next election to replace him. This 

however, docs not create a remedy for a specific situation in which the 

prosecutor's activity may offend the citizenry. 

The prosl~clltor' s discretion to take a criminal case, however, does 

have advantagcsj if he truly represents the public interest, both with 

respect to jusLtce and conViction, he can exercise judgment about whe-

ther to subject n particular individual to the rigors of the criminal 

~; 
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pt'OCl'HH. SUcll judgments protect certain citizens from prosecution 

wlwrc tlll't'e may be technical violations of the law but where the pro-

sccuting attorney determines that the activity is not significant. In 

addition, tile prosecuting attorney determines, by and large, which cases 

will be presented to the grand jury and as a practical matter, his acti

vities will direct and often control the grand jury's conduct. 18 

It is possible to limit the prosecutor's discretion by several 

means. First, a more definite statement of the role of the prosecutor 

by the legislature would be useful. Second, more precision in legis la-

tive definition of ct'imes would limit the orosecutor' s de facto enforce-. -==.::. 
ment policy. Such precision limits the discretion in prosecution due 

to the more exacting requirements of proof. Third, by decriminalizing 

many nonharmful activities, often known as victimless crimes, discre-

tion can be limited. Other remedies include: 

(1) 

(2) 

(3) 

publication of standards by the prosecutor indicating how 
.he exercises hi~ discretion; 

litigation by aggrieved parties for court restraint of 
prosecutor's action;19 

exercise of administrative controls through county funding 
sources or the courts; 

(4) concentration of public opinion on the district attorney's 
activities; 

(5) a statutory scheme allowing the appointment by the court 
of a special prosecutor to prosecute cases the regular 
prosecuting attorney will not prosecute. 

The problem is that most of the activities of the prosecutor are low

visibility actions and often are unreviewable.20 However, if citizens 

understand the practical functions of the prosecutor, abuses can be 

limited and prosecution practice improved. 

" i 
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The Expanded Right to Appointed Counsel 

The Sixth Amendment to the United States Constitution proviues: 

"(I)n all criminal prosecutions, the accused shall enjoy the right ••• 

to have Assistance of Counsnl for his defense." The right of the ac-

cused to utilize the assistance of privately retained counsel is so 

clearly established by the language and history of the sixth amendment 

that it is rarely litigated. By contrast, the nature and scope of the 

state's duty to provide counsel to assist indigent defendants has been 

the source of considerable controversy. Once the constitutional right 

to court-appointed counsel is recognized, the issues are: (1) When 

does the right to counsel being, and (2) What events does it cover? 

The right to counsel, originally limited to "special circum

stances,".2l was expanded by Gideon v. Hainwright 22 to give the right 

to counsel to indigent defendants in all felony lJases. This meant that 

if a defendant could not afford a lawyer,the state would have to pro-

vide one for him. The right'to counsel in Texas case law generally 

parallels the federal doctrines in Gideon. 23 

Currently, counsel is required at all critical stages: at trial, 

on appeal, 24 at pre-trial stages--preliminary hearings and arraignment,25 

line-ups 26 and at plea-bargaining. 27 Arrest has not been held to re-

quire the assistance of counsel because of its investigatory nature. 

Counsel is required, however, when the investigat;J:LY nature of arrest 

changes to custodial interrogation.28 

In Argersinger v. Hamlin~9the Supreme Court. of the United States 

declared that where one is likely to be deprived of his liberty, due 

process requires appointment of counsel for indigent defendan.ts.3D It 



is now clear that whenever a de[t'ndant may be sent to jail, he is en-

titled to counsel. The logical extension of Argersinger may require 

cl)unsel even in petty offenses where n~ jail sentences are available. 3l 

The constitutions of Texas and the Unite9 States as interpreted by 

the courts have not said how the states shoul.d implement the rights to 

counsel for the indigent. Problems relating to the resources and efforts 

that must be expended to implement these rulings are still n0t settled. 

A central issue for the legislature is the implementation of programs for 

d8livery of legal services to indigent defendants. Three major methods 

have been used: (1) assigned counsel; (2) public defenders; or (3) a 

combination of assigned counsel and public defenders. 

32 The basic method in Texas is the assigned counsel system. The 

system is based on two assumptions; (1) all attorneys have the skill 

to defend clients in criminal proceedings; and (2) the constant influx 

of new attorneys into the criminal justice system wil1.improve the qual-

ity of practice--this means either (a) the assigned counsel scheme pro-

vides a training ground for novice attorneys thus improving the overall 

quality of the bar, or (b) the presence of new attorneys in the system 

will provide a constant stream of criticism. Both of these assuro~~ions 

can be challenged. 

The economic burden of the assigned counsel scheme falls on the 

private bar. Experienced attorneys will not handle these criminal 

cases if they can avoid them because the cases are financially unre

ward~ng and time consuming. 33 Civil attorneys, who are not used to or 

skilled in'the techniques of the criminal law, are sometimes appointed 

to represent defendants and may not provide adequate representation 
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~~hile the state has full time, well-trained specialists to represent 

its side of the matter. 

W'ithout the p'resence of effective counsel, the judicial system 

becomes oppressive rather than equitable. The large number of appeals 

based on the ina.deq~acy of representation points out the importance 

and weakness of a.ssigned counsel in Texas. Furthermore, even though 

allegations of attorney incompetence may not be sufficient fpr rever-

sal, the charges may have bearings on appeals concerning other consti-

tutional rights which were not adequately protected at trial. 

On the other hand, the scheme for a public defender or a mixed 

system which may include private attorneys may offer several advan-

tages over the assigned counsel used in Texas at present. First, it 

creates an administrative framework to guide public defense. The com- • 

petency of attorneys can be reviewed as part of an administrative eval-

uation, thus providing a device to remove appeals from the courts and 

to improve the quality of representation. Second, the public defender 

can provide experienced and competent attorneys. The public defenders 

;, \ 
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office can use its more experienced staff to train young and inexper-

ienced attorneys. The defendant will be better, served in that he will 

feel that he has been dealt with fairly and will receive competent re-

presentation. Third, the public defender assures the continuous repre-

sentation since attorneys can be appointed to cases much earlier. 

Fourth, the public defender can aid in the development of meaningful 

criticism of the criminal justice system through policy statements 

based on his experience. 

The economics of the public defender system are important since 
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resources are always at a premium. The cost per case is less than in 

an appointive system, since less time is used to prepare individual 

cases because of the experience of the attorneys and the possibility of 

paralegal help. 34 Further, social costs are less, e.g., the de:f;endants 

are more satisfied with the system and there is a real possibility of 

savings of court time through fewer appeals. 

The major argument against the public defender is the ",two wrest-

ler syndrome" where it is assumed that the defender will be prejudiced 

by having to cooperate with the same prosecutors and judges on a day-

to-day basis. The argument is that. this will lead to cooperative prac-

tices. The concept of cooperative practices assumes that because of continuous 

contact between the attorney for t.he government, the judge, and the 

defense counsel, a defendant will not receive vigorous representation 

when conflicts between the attorneys and judges occur. Due to lack of 

discovery, competence and resources, private attorneys are encouraged 

to partiCipate in cooperative practices with the district attorney 

which may be disadvantageous for their clients~5 Thus, the assigned 

counsel system has not avoided cooperative practices and this system 

has cooperative practices that are implicit and not subject to admin

istrative and j~dicial review. 36 

In the last analysis, the absence of a comprehensive, strong de

fense system in Texas creates an imbalance of representation and greatly 

compromises the quality of equal justice in the criminal courts. 37 

There is no simple answer to this problem since either private or public 

representation of defendants can b'e inadequate. From the arguments 

presented, however, it appears that the creation of a statewide public 
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defl'nst' sys tem could provide more adequate defense. 

In order to better understand the prosecution and defense func-

Lion:;, two major activities in a criminal prosecution. have been selected 

for specific review. These are plea-bargaining and sentencing. 

P1ea-Bars.aining 

As can be seen from the Civil J~dicial Council's report for 1971, 

• 
the vast majority of criminal convictions are a result of pleas of 

guilty.38 In 1971, 31,091 cases in the district. courts were disposed 

of by plea. In order to understand the criminal justice system we must 

knm~ what is a plea of guilty, what are the implications of such a plea, 

and who controls the plea system. 

A defendant, who's guilty plea is a confession of responsibility 

or a confession of willingness to be sentenced, waives his right to 

contest the charges against him waives, his right to a jury trial, waives 

his right to confront the witnesses against him and accepts a finding 

of criminal responsibility by the court. Because of the waiver of 

constitutional rights involved and the willingness to accept jud.g-

ment, a plea of guilty is necessarily a significant aild seriousacti-

vity within the criminal justice system. 

It is impossible from the statistical breakdown of cases to be 

certain how many of these pleas evolve from negotiations between the 

government's representatives, prosecuting attorneys, and defendants 

and their counsel, with respect to the outcome of the case. Defen-

dants are generally willing to plead guilty in exchange for consider

ation of various aspects of their criminal charge: dropping certain 
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parts of the cilargL't;, making arrangoments as to the length of sentences, 

or offering probaLiun. Without Lite plea of guilty, the present crimin-

al justice system would not be able to function. If guilty pleas were 

eleminated from the system, we would have to find resources to try tens 

of thousands of additional caset; in Texas. It is doubtful that such 

resources are available. 

There are certain important implications to the plea system. When 

a prosecutor agrees to accept a plea of guilty to a lesser offense or to 

abk for a specific sentence disposition in exchange for a plea, he is, 

in fact, removing from the judge or jury the right to sentence the de-

fendant for the offense committed. Since the legislature has set a 

particular range of punishments, the prosecutor, by offering a reduced 

charge, eliminates the opportunity for the range of punishments to 

apply. In effect, the citizens' judgment with respect to the range of 

punishments as expressed through the legislative process is superceded 

by the prosecutor's dealings. 

In addition, insofar as he does determine a sentence through the 

plea process, the prosecutor removes tlexibility from> l ~ corrections 

system and from the judge in determining what is the best corrective 

or rehabilitative alternative with respect to sentencing. It can be 

argued that the :osecutor, in fact, does not control sentencing, but 

that the judge or jury controls it. It is no secret, however, that 

plea negotiations are basically honored by the courts of the State of 

Texas as they are throughout the United States. If the judges began 

not to honor plea negotiations and to set independent or separate sen

L\'\Wll~l, lhl\ il\llu(!l'1I\ent to pl('ud guilty to a particular charge would be 
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removed and defendanLl.-i \vullld pursue their rights to trial by jury. If 

thl!SC rights were pur::ul'd, tlw additional thousands of jury trials would 

force the system to grind Lo u halt. 

An inducement to plead guilty is the fact that prosecutors gener-

ally offer and str iv(\ [or less punishment in a case involving a plea 

than in a case involving a trial. For example, if a prosecutor offers 

a ten-year probaLl·d SL\ntl~nce to a defendant to }?lead to a robbery charge 

and the defendant pursues his right to trial, the prosecutor will very 

often request that Lhe judge or jury sentence the defendant to ten 

years in prison, rather than probation. Quite often, if he is found 

guilty the defendant will serve a significantly longer time in prison 

than he would have, had he accepted the plea negotiation. The defen-

dant's awareness of this situation produces a great deal of pressure 

to plead guilty to a particular criminal charge rather than pursue 

his right to trial. 

It is in this regard that the skillful defense attorney becomes 

so important. In tile absence of adequate defense protection, the pre:=;-

sures of the !:JLat~· to produce an agreement become awesome and the de-' 

fendant's ability to freely and objectively weigh the opportunities 

for a not guill:y vl\rdict at trial are diminished. Even if no oppor-

tunity exists for nc.:quittal at trial, the negotiating ability of the 

defense counsel will determine to some degree what sentence the defen-

dant receives. This negotiated sentence might be quite different from 

the sentence defined by the legislature or from what the defendant may 

need and deserve. Negotiated sentences are primarily based on a bar-

gaining proaCH:; r<l LIIL\r than 011 a theory of corrections or punishment. 
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As often happens in criminal cases, the dClcndant is pressured 

to plead before the appointment of counsel. Representatives of the 

.prosecutor will confront him with an offer giving him innnediate in-

ducements to deal with the state in the absence of counsel. The in-

equality and disadvantages to the defendant in this kind of system 

are clear. As can be seen, none of this'has particular constitutional 

ramifications since the Supreme Court '39 has in essence valiqated the 

plea. system. What it does sey is that in legislatively defining the 

powers of the prosecution, firmer statutory guidelines are needed to 

control the system to (.~nsure fairness and to ensure that the interests 

of the public and the defendant are served by the plea negotiation 

system. 

Sentencing 

In most cases, the prosecuting attorney will make a reconunenda-

tion to the judge or jury concerning the sentence to be assessed. 

Often, a prosecuting attorney in his adversary r91e will vigorously 

argue for a specific sentence to be assessed, citing the nature and 

severity of the cr illlt' and the background of the defendant in support 

of his pOHitioll. Often, tile effectiveness of the prosecuting attorney 

will be judged by tile length of sentence he procures, it tacitly being 

assumed that a sentence of 3,000 years indicates a better job by the 

prosecutor than a sentence of thirty years. The fundamental difficulty 

with this role is that the direct participation of an advocate in sen-

tencing tends to break down objective judgment and substitute partisan 

involvement, which 1lI:1y be inconsistent with doing justice. The Ameri-
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can Bar Association Project on Standards for Criminal Justice suggests: 

Too little attention has been given to the role 
of the prosecutor in sentencing. What study 
there has been suggests that too often the par
ticipation of the prosecutor has been in a sense 
both too broad and too narrow. The excess breadth 
consists of the tendency of prosecutors to make 
unsolicited sentence recommendations to sentencing 
judges and to seek to make a reputation or gain 
political advantage by news accounts of the sever
ity of the sentences he de~nds. The undue nar
rowness pertains to the refusal of some prosecu
tors to play any part 'in supplying available i.nfor
mation helpful to informed sentencing and the cor
rection of the inaccuracies of pre-sentence reports. 
To improve the process of sentencing in the admin
istration of criminal justice, a critical stage 
in the eyes of both the defendant and the public, 
the prosecutor must reappraise his role and func
tion in both these respects and recognize that as 
an administrator of justice his function reaches 
beyond the verdict and covers the whole spectrum 
of criminal justice, even though his role may be 
secondary to other participants in some phases. 

The standards further provide: 

Role in sentencing. 
(a) The prosecutor should not make the 

severity of sentences the index of his effective
ness. To the extent that he becomes involved in 
the sentencing process) he should seek to assure 
that a fair and informed judgment is made on the 
sentence and to avoid unfair sentence disparities. 

. (b) Where sentence is fixed by the judge 
without jury participation, the prosecutor ordin
arily should not make any specific recommendation 
as to the appropriate sentence) unless his recom
mendation is requested by the court or he has 
agreed to make a recommendation as the'result of 
plea discussions. 

(c) Where sentence is fixed by jury, the 
prosecutor should present evidence on the issue 
Within the limits permitted in the jurisdiction) 
but he should avoid introducing evidence bearing 
on sentcmce which will prejudic.e the jury I s deter
mination of the issue of guilt. 

The importance of n pr.Ol-l(Icul;or reappraising his role and following the 
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above standards cannot be overemphasized. A recent study of the Harris 

County District Attorney's Office concluded: 

(t)he Harris County system of criminal justice 
is dominated by the District Attorney's office 
. . • Except in one area (investigations pre
liminary to the bringing of charges), the Harris 
County office exercises almost complete contrpl 
over a case. Interviews with the assistant 
district attorneys assigned to'the criminal dis
trict courts, with former assistant district 
attorneys, and with criminai defense attorneys 
have affirmed this statement in the realm of 
criminal sentencing. As one former assistant 
district attorney, who wished not to be iden
tified, put it: "A district attorrwc is not 
limited a great deal by the judge". 

It appears that justice is best served when the district attorney is not 

involved in sentencing but rather serves the pub~ic interest by ensuring 

a fair outcome.4l 

The defense function at sentencing requires that the defense attor-

ney continue his active involvement in the case. All too often, defense 

counsel assumes that his job ends at the jury verdict. A good defense 

attorney can aid the sentencing process by seeing that the judge has all 

the relevant facts at sentencing and by suggesting sentencing alterna-

tives. As an officer of the court, he can also see that accurate repre-

sentations concerning the defendant are presented to the judge or jury. 

Reconnnendations 

Although the existing Texas Constitution does not present major 

problems concerning the prosecution and defense functions in the cri-

minal justice system, there are substantial non-constitutional weak-

nesses in both roles. Lack of adequate support for defense attorneys 

and the lack of a public defender system in Texas weaken and perhaps 
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lllla lly underlld ne the de[l'lldallL II) right to representation at trial. 

At; lhL' same time, inadeqll<lt(,' understanding of the prosecuting attor-

nL'yls rola and too broad discretion could lead to serious problems in 

the administration of jllstic(' in Texas. The key to solving these pro-

blems is legislative action supported by informed public opinion. 

On the basis of the above, the following are recommended: 

(1) that the prosecuting offices be required to follo~ the 
American Bar Associationls standards with regard to 
sentencing practices; 

(2) that the measure of effectiveness of the prosecuting 
offices be divorced from the conviction rate; 

(3) that a statutory scheme bp enacted for the appointment 
by the courts of special prosecutors for the prosecu
tion of cases whirh the prosecution attorney will not 
prosecute; 

(4) til(' formation of some administrative technique to 
guide lilt' publication of standards 'for prosecutorial 
discretion; 

(5) till' er('alion of tl public defender system to protect 
tilt' <:ol1ntitutional rights of indigents in criminal 
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Footnotes 

\rcrnon's Annotated Constitution of the State of Texas, art. 1 
10. Cited hereafter as Texas Constitution. 

~.S. Constitution, amend. IV. 

3see, note 1 and 2 supra, ~ also U.S. Constitution amend. XIV. 

4rexas Constitution, art. 5, sec. 30. 

Srexas Constitution, art. 5, sec. 21. 

6Gideon v. Wainwrig1!..t:., 372 U.S. 335 (1.96.3) 

7See , text and materials cited, note 21-31, infra. 

8Goldstdn, "The State and the Accused: Balance of Advantage in 
Criminal Procedure," Yale Law Journal, 69 (1960), p. 1149. 

9Forty-third Annual Report, (Austin, Texas: Texas Civil Judicial 
Council, 1971), pp. 186-7, 126-49. 

10Vernon's Annotated Code of Criminal Procedure, art. 26.05 (Supp. 
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llCriminal Justice Council, 197~ Criminal Justice Plan for Texas 
(Austin, Texas: Office of the Governor, 1972), pp. 11-89. 

l2Canon 5; Canons of Professional Ethics of the American Bar Associa
tion, ~ also, Standards Relating to the Prosecution Function and the 
Defense FUnction (Chicago, Illinois: American Bar Association, 1971), 
p. 25, s td. 1. 1 (c) • 

13 Standards, supra, stds. 3.4-3.9, pp. 32-4 

l4Ibid , stds. 4.i~4.4, p. 35-6. 

l5Ibid , stds. 5.1-5.10, p. 36-40. 

16Ibid , stds. 6.1-6.2, p. 40-1. 

17~, Powell v. Texas, 392 U.S. 514 (1968) (where part of the deci
sion to place the suspect in jail was based on the nonexistence of alter
native methods for control· of drunks). 

l8 Cf • generally, "Grand Jury Proceedings: The Prosecutor, The Trial 
Judge, and Undue Influence," University of Chicago Law Review, ;I) (1972), 
p. 761. 



" . ' 
.. " 

,/' 
/ 

i 

77 

19Cf . gen0rally; F. Miller, Prosecution: The Decision to Charge a 
Sl1spect with a Grime (Boston, Massachusetts: Little, Brown and Company, 
1969), pp. 297-334. "Prose~utorial Discretion--A Reevaluation of the 
Prosecutor's Unbridled Discretion and its Potential for Abuse," De Paul 
Luw Review, 21 (1971), p. 485. (The courts are generally loath to inter~ 
fere with the prosecutor on the theory that the prosecutor is an agent 
of the executive branch of the government and therefore to interfere 
would be to violate the separation of powers doctrine). See also, Hote 
24,~. 

20See ~.&., Hutcherson v. United States, 345 F.2d 964 (D.C. Cir. 
1965), cert. denied, 382 U.S. 894 (19~5) (Denied court's power to force 
the pro~tor to choose the lesse.r of two statutory offenses)t Deutsch 
v. Aderhold, 80 F.2d 667 (5th Cir·. 1935) (same); ~ ~.&., Neilson v. 
State, 437 S.W.2d 866 (Tex. Crim. App. 1968). (Court states that the 
pro;;cutor's discretion in charging is not reviewable by a court and is 
not subject to reversal for failure to charge the greater crime). Mar
tinez v. State, 165 Tex. Crim. 244, 306 S.W.2d 131 (1957) (same) ~ 
also, United States v. Cox, 342 F.2d 167 (5th Cir. 1965), cert. denied 
~U.S. 935 (1965) (Citizen could not file mandamus to force prosecutor 
to prosecute) cf., note 23, supra. 

21Powe11 v. Alabama, 287 U.S. 45 (1932). 

22Gideon v. Wainwright, 372 U.S. 335 (1963). 

23Ibid . See, ~x parte Austin, 410 S.W.2d 439 (Tex. Crim. App. 1967), 
~ also, Texas Constitution, art. 1, sec. 10. 

24Compare Douglas v. California, 372 U.S. 353 (1963), with Anders 
v. California, 386 U.S. 378 (1967). accord. Ex parte Gude1, 368 S.W.2d 
775 (Tex. Crim. App. 1963); but see, Bishop, 'Guilty Pleas in Texas," 24 
Baylor Law Revif!W 301, 306 (1972r:-

25~, Q~deon v. Wainwright, 372 U.S. 335 (1963); accord, White v. 
Maryland, 373 U.S. 59 (1963); see also, Pointer v. Texas, 390 U.S. 400 
(1965). The tight to counsel at pre-trial stages, preliminary hearings 
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(2 vols.) 

35Sce , Johnson j, "Sentencing in the Criminal District Courts," 
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CHAPTER IV 

THE JUDICIARY 

John E. Kennedy 
Southern Methodist qniversity 

School of Law 

The Present Court System in Texas 

General Court Structure 

The Texas Constitution of 1876, as amended in 1891, provides 

in pertinent part: 

Sec. 1. JUDICIAL POWER: COURTS IN WHICH VESTED. 
The judicial power of this State shall be vested 
in one Supreme Court, in Courts of Civil Appeals, 
in a Court of Criminal Appeals, in District Courts, 
in County Courts, in Commissioners Courts, in Courts 
of Justices of the Peace, and in such other courts 
as may be provided by law. l 

Thus certain courts named above are declared to exist by the express 

language of the constitution while other courts are allowed to be 

created by the legislature. This distinction has led to a dichotomy 

between "constitutional courts" and "legislative courts." At the out-

set, it should be noted that the implementing legislation for the trial 

court level is not uniform on a statewide basis, but varjes from county 

to county, so that it is very difficult to describe "a court structure" 

at the .trial level lo'n ~exas. I d h 1 i 1 t . ~ nstea , t ere are mu t pes ructures 

unique to each county.2 
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Constitutional courts 

Supreme court 

Texas, unlike most other states, has two courts of final juris-
, 

diction: The Supreme Court of Texas, which hears only civil cases 

(including decisions under the juvenile statutes) and the Court of 

Criminal Appeals, which hears only criminal cases. The Texas Supreme 

Court is composed of a chief justice and eight associate justices who 

are electeri for six-year overlapping terms. 3 \ 

Under the constitution 

the Supreme Court is given power to exercise both appellate and 

original jurisdiction. 4 The appellate jurisdiction of the Supreme 

Court is limited, except in cases of direct appeal from the trial 

court, to questions of law arising from cases in which the court of 

civil appeals has appellate jurisdiction. S The Supreme Court may not, 

unless authorized, exercise appa11ate jurisdiction over original actions 

in the court of civil appeals. 6 

Court of criminal appeals 
.,) 

The Texas Court of Criminal Appeals was established in 1891 by 

article V, section 4 of the constitution, superseding a court of appeals 

which had both civil and criminal jurisdiction from 1876 to 1891. In 

1966, a revision increased the number of judges from three to five, 

one of,whom must be presiding judge. Their qualifications are the 

same as those of associate justices of the Supreme Court of Texas, and 

they are elected for six-year overlapping terms. 7 The Court of Criminal 

Appeals has appellate jurisdiction co-extensive with the limits of the 

s,tate in all criminal cases, and the court and its judges have the 

~ 
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power to issue writs of habeas corpus and such other writs as may be 

necessary to enforce its o~n jurisdiction.8 The jurisdiction of the 

court is appellate, except in the matters of writs of habeas corpus, 

and it is the court of exclusive, final jurisdiction in criminal cases. 

Courts of civil appeals 

The Courts of Civil Appeals were established by article V, BCC-

\ 

lion 6 in tho 1891 llmcndmcnts to -the constituLlon of 1876. '1'\wro arc 

fourteen such courts, each of which has a chief justice and two asso

ciate justices. 9 These courts are numbered according to their respec-

tive geographical districts. Each COl1,rt has jurisdiction to hear 

appeals from civil cases in the trial courts within its district. 

Qualifications for the justices are the same as those for members of 

the Supreme Court of Texas. 10 

The constitution provides that courts of civil appeals shall 

have appellate jurisdiction co-extensive with the limits of their 

respective districts, extending to all civil cases of which the dis-

trict courts or county courts have original or appellate jurisdiction, 

under such restrictions and regulations as may be prescribed by law. l ! 

Under this power the legislature has provided fo~ appellate jurisdic~ 

tion over final judgments rendered in the district courts and county 

courts where the matter in controversy exceeds $100. 12 

It is important to note that the jurisdiction of a court of civil 

appeals extends to civil cases only. TIluS case law has had to define its 

. relationship of the Texas -Courts of Civil Appeals to the Court of 

Criminal Appeals. For example, suits in behalf of the state to recover 
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penalties and forfeitures are not criminal cases, but civil cases over 

which a court of civil appeals has appellat,;!. jurisdiction. Thus, a1-

though the Court of Criminal Appeals does have authority to determine 

the validity of motor vehicle muffler laws as criminal statutes,13 a 

court of civil appeals may determine the validity of such laws where 

the rights of a party are affected by their operation. 14 Although the 

Court of Criminal Appeals is not bound by holdings of a civil pourt, 

such determinations are persuasive when the validity of those laws is 

before the Court of Criminal Appea1s. 1S 

The justices of the courts of civil appeals theoretically may 

not exchange benches or sit for each other. An element of flexibility 

however was added by article 173816 which authorizes the Supreme Court 

to equalize the dockets of the courts of civil appeals by transferring 

cases from one court to another and permits the justices to hear 

transferred cases in the courtrooms of the courts from which they 

were transferied~17 Because section 6 of article V states that each 

court of civH appeals J!;hall consist of a Chief Justice and two Asso-

ciate Justi.c!M's/~,:: ~ const~tutional amendment would be required to add 

more justices to existing courts of civil appeals. 

Distri~t" ~ourts 

The constitutional trial court of general civil jurisdiction is 

the district court. It also has criminal jurisdiction over felonies 

and a narrow range of misdemeanors. As will be noted later, other 

courts have initial jurisdiction over most misdemeanors and civil 

commitment. Article V, section 8, of the constitution provides in 

',1 
.' 
I 
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pertinent part: 

JURISDICTION OF DISTRICT COURT, The District 
Court shall have original jurisdiction in all 
criminal cases of the grade of felony; in all 
suits in behalf of the State to recover penal
ties, forfeitures and escheats; of all 
cases of divorce; of all misdemeanors involving 
official misconduct; of all suits to recover 
damages for slander or defamation of character; 
of all suits for trial of title to land and for 
the enforcement of liens th~reon; of all suits 
fot' the trial of the right of property levied 
upon by virtue of any writ of execution, seques
tration or attachment when the property levied 
shall be equal to or exceed in value five 
hundred dollars; of all suits, complaints or 
pleas whatever, wi thout re,gard to any distinc
tion between law and equity, when the matter 
in controversy shall be VB,lued at or amount to 
five hundred dollars exclusive of interest; of 
contested elections and said court and judges 
thereof, shall have power to issue writs of 
habeas corpus, mandamus, injunction, and certio
rari, and all writs necessary to enforce their 
jurisdiction. 18 

Each district judge is elected and must have been a pr.acticing 

lawyer or judge of a court for four years and a resident of the district 

in which he was elected for two years, both immediately preceding his 

election. Each judge is elected for a term of four years and receives 

an annual salary from the state of $20,000, which in many instances is 

supplemented by funds from the,counties in his judicial district. 19 

There is a restriction in the constitution which technically 

prohibits the creation of multi-judge district courts and thus embalms 

the 19th century concept of "one judge-one cDurt." The constitution 

provides that the state shall be divided into judicial districts, and 

frum each district "there shall be elected ••• a Judge.,,20 This consti

t.utiona1 anomaly providing for "single judge district courts" has 

, "-' .. 
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pr.esented a problem in the metropolitan centers which neea miny 

judges and where the natural solution would be to apPoint,-multiple 

'judges to the same district. If the! :t°equirement were 1:t{'erally 

applie~ the large cities would be faced with great administrative 

difficulties in having many district: (,~ourts, each geographically 

exclusive. The expedient solution, dewised by the legislature 

with the approval of thp Supreme Cour~,2l has been to create.multi-

geographically concurrent district courts and to allow the judges 

of the multi-district courts to sit within only one district. How-

ever, straightforward constitutional authority would provide a 

better solution. 

County courts 

The county courts were established in 1876 by article V, 

section 15 of the constitution. Each county in Texas has a county 

court and a judge who is elected for a four-year term. The legis-

lature determines the salary or salary range» which is paid by the 

county and which generally is determined in relation to the popula-

tion of the county. The "constitutional" county courts are to be 

distinguished from "county courts at law" which are established by 

the constitutional provision allowing the legislature to establish 

"other courts.',22 There are 254 counties and therefore 254 constitu-

tional county courts in Texas. 

The constitution provides that the jurisdiction of the county 

courts shall extend to: 

Original jurisdiction of all misdemeanors of which 
exclusive original jurisdiction is not given to 

., . 
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the Justices Courts as the same is now or may 
hereafter be prescribed by law, and when the 
fine to be imposed shall exceed $200, and that 
shall have exclusive jurisdiction in all civil 
cases when the matter in controversy shall 
exceed in value $200, and not exceed $500, •• 
• • and concurrent jurisdiction with the Dis
trict Court when the matter in controversy 
shall exceed $500 and not exceed $1,000, ••• 

but shall not have jurisdiction of suits 
for the recovery of land. 

They shall have appellate jurisdiction in 
cases civil and criminal of which Justice Courts 
have original jurisdiction, • • • • In all 
appeals from Just"ices Courts there shall be a 
trial de novo in the County Court, and appeals 
may be prosecuted from the final judgment ren
dered in such cases by the County Court, as 
w~ll as all cases civil and criminal of which 
the County Court has exclusive or concurrent or 
original jurisdiction of civil appeals in ciyil 
r'.,es to the Court of Civil Appeals and in such 
~riminal cases to the Court of Criminal Appeals, 
with such exceptions and under such regulations 
as may be prescribed by law. 

"The County Court shall have the general juris
diction of a Probate Court; they shall probate 
wills •.•• appoint guardians of minors, 
idiots, lunatics, 'persons no~ compos mentis, 
and common drunkards. • • • 3 

One does not have to be a lawyer to recognize that this provision 

generates two major problems: (1) conflicts of jurisdiction between 

,the county and district courts; and (2) conflicts of jurisdiction 

between the county and justice of the peace courts. For example, 

while it is clearly established that county courts have exclusive ori-

gina1 jurisdiction in matters of probate, only the district court has 

jurisdiction to construe a will,24 or to determine the title to real 

or personal property claimed by the estate,25 or to decide a claim 

against an estate after it has been denied by the executor, administra-

... 
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tor or guardian,26 unless such claim is within the county court's civil 

jurisdiction. Whenever such issues arise, independent suits must be 

prosecuted in the district court and the judgment must be certified to 

the county court for observance. 27 

However, some element of flexibility is provided by another incon-

:Hstent and ambiguous provision. Section 22 of article V of the consti-

tution provides: 

The Legislature shall have power, by local or 
general law, to increase, diminish or change the 
civil and criminal jurisdiction of County Courts, 
and in cases of any such change or jurisdiction, 
the Legislature shall also conform the j~8isdic
tion of the other courts to such change. 

This section has been held to authorize the legislature to increase the 

jurisdiction of the county court by giving it jurisdiction concurrent 

with the ju~tices of the peace,29 and also to take away civil and crim-

inal jurisdiction of the county courts and transfer it to the district 

court. 30 This power to diminish or increase the jurisdiction of the 

county courts in particular counties has been exercised. frequently by 

the legislature. 3l .However, the power does not extend to probate matters, 

which have been held to be neither "civil" nor "criminal" with.in.section 

22; consequently, the probate jurisdiction of the county court is said 

to be exclusive. 32 

The constitutional county COf.1rt, though :Lt still technically has 

jurisdiction, apparently·has ceased to exist as an operating judicial 

court in mOHt urban counties and has functionally been supplanted by 

legislative county courts with concurrent juri8diction.33 In urban 

counties the one constitutional coun~y judge is primarily and often 
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exclusively occupied with his administrative duties as presiding officer 

of the commissioners court, which is not a judicial court but rather the 

governing body of the county. However he does hear mental illness cases 

concurrently with other legislative county probate judges. 34 

Justices of the peace courts 

The office of the jus ti.ce of th~ peace was established by article 

\ 

V, section 18, of the constitution. The justice is elected for a four-

year term and his salary is determined by the county commissioners court. 35 

There are no specified qualifications to holding office. The constitution 

provides that each county be divided by the county commissioners court 

into not less than four, nor more than eight justice precincts. A 

justice of the peace is elected within each precinct except that in any 

precinct with 8,000 0r more inhabitants, two justices are elected. There 

were at last count 892 justices of the peace in Texas. 36 

Under the constitution, justice courts have jurisdiction in criminal 

matters where the penalty is $200 or less; in civil matters where the 

amount in controversy is $200 or less, and where exclusive jurisdiction 

is not given to the district or county courts; and such other jurisdiction, 

criminal and civil, as may be provided by law. 37 It is further provided 

that "appeals to the county courts shall be al.1owed in all cases decided 

in justice courts • • • ; and in all criminal cases under such regulations 

as may be prescribed by law. ,,38 

It is now provided by statute that some statutory county courts have 

concurrent jurisdiction with that of the justice courts in those counties. 39 
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Lt'/;iRlative or statutory "other courts" 

As noted above, article V, section 1 of the constitution, provides 

that the tljudicial power of this State shall be vested • • • in such 

other courts as may be provided by law.,,40 It ,further provides that: 

The Legislature may establish such other courts as 
it may deem necessary and prescribe the jurisdiction 
and organization thereof, and may conform the juris
diction Zt the district and ,other inferior courts 
thereto. 

Legislative and judicial reconciliation of these provisions with the 

constitutional grants of jurisdiction to specific courts, has resulted 

in a (ompromise. Under this compromise the legislature has power to 

create "statutory" courts with powers concurrent with the "constitutional" 

courts, so long as the "statutory" courts do not deprive the tlconstitu-

tional" courts of their constitutional jurisdiction. 

Criminal district courts 

The statutes creating criminal district courts typically limit their 

jurisdiction to criminal cases and provide that the regular district courts 

shall have no criminal jurisdiction.42 There may be a difference of opin-

ion between the Court of Criminal Appeals and the Supreme Court as to the 

constitutionality of such provisions. The Court of Criminal Appeals has 

stated that the constitutional power of the legislature to "conform the 

jurisdiction of the other district and other inferior courts" authorized 

the legislature to give "exclusive" jurisdiction to the criminal district 

courts.43 
The Supreme Court, however, has repeatedly held that the 

legi~lature cannot reduce the jurisdiction of a constitutional distdct 

court.44 45 . In Lord ''''. Clayton, the Supreme Court held that although the 
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statute creating the l36th District Court of Jefferson County expressly 

limited its jurisdiction to civil cases, and other legislation purported 

to give exclusive jurisdiction of criminal cases to the Criminal District 

Court of Jefferson County, the 136th Court was nevertheless a constitu-

tional district court with full power to impanel a grand jury, receive 

an indictment, and try the accused. But whatever difficulties may exist 

in creating district courts with civil jurisdiction only, it ~s settled 

that the constitutional power to establish "other courts" doe~ authorize 
."" ... ,-

the legislature to establish district c~4rts wit~'crimina1 jurisdiction 
.. 0· ....... 

46 only. Similarly, it appears that criminal district courts may also be 

granted limited jurisdiction over certain types of civil cases, such as 

those involving domestic relations and payment of taxes. 47 

Even though the legi-lative treatment of statutory district courts 

remains ad hoc, count::y .".i2Y. ca~(.t:'j;·i%cently, there has been a welcome 

trend away from narrow jurisdictional restrictions on statutory district 

courts. For example, the 1963 statute creating one new civil and one 

new criminal district court for Dallas County provides: 

The said court shall have and exercise, in addition 
to the jurisdiction now conferred by law on said 
Courts, concurrent jurisdiction coextensive with 
the limits of Dallas County in all actiona, proceed
ings, matters and causes, both civil and criminal~ 
of which district courts of general jurisdiction 
are given jurisdiction by the constitutIon and laws 
of the State of Texas.48 

Domestic relations courts 

Courts of domestic relations are creations of statute and have 

resulted from the need for a specIalized response to large volumes of 

cases in particular counties. The judges of these courts are paid 
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exclusively by the county while the salary is determined by the legis-

lature in the statute creating the court. The result is that some of 

the judges have definite salaries set while others have a minimum or 

maximum salary scale; still others are paid the equivalent to the total 

(state basis plus local supplement) salary of a district or other judge. 49 

There are twenty-eight such courts in Texas. 50 Their subject matter 

jurisdiction may include areas of juv~nile law5l as well as family law. 

The justification given for these courts i~ that they permit more 

continuity in domestic relations matters than t;as possible when such 

cases were rotated among the district judges, on .£short"-term basis. 52 .,..-

These courts share the classic weakness of specialized courts with 

limited jurisdiction in being unable to give full relief. For example, 

there are numerous cases where these courts cannot give complete relief 

because title to real estate or the interests of third persons are 

involved. 53 

Conceptually, a domestic relations court should be thought of as 

a "statutory" district court exercising lesser but included concurrent 

jurisdiction with a constitutional district court. 54 

Juveni Ie courts 

Statutes provide that district courts or county courts may be 

designated as juvenile courts of the counties in which they are located,55 

it and in some instances the legislature has established a separate juvenile 

court for certain counties. S6 Separate juvenile courts: ha"e been upheld 

under the constitution. 57 It seems that a juvenile court may be either 

an existing constitutional district court, a county aourt, a criminal 
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district court, or a specially created court. Again, such a system 

creates the possibility of conflicts in jurisdiction. 58 

Probate courts 

Although the constitutional county court has the general juris

diction of a probate court~59 the legislature has created, by special 

acts, courts for certain counties k~o~ as probate courts. 60 The 

judges of probate courts have the authority to hear and determine 

matters relating to these proceedings in the same manner and with 

the same powers as are vested in the constitutional county judges. 6l 

While the constitutional probate jurisdiction of the county , 

court is said to be exclusive,62 other courts with concurrent probate 

jurisdiction may be established if no attempt is made to deprive the 

constitutional county court of its "constitutional" probate jurisdic

tion. 63 

County courts at law 

The constitution provides for a county court w:l.th a single judge 

presiding. In providing additional judges to handle county court liti-

gation, the legislature has not attempted to increase the number of 

judges of the constitutional county courts, perhaps because section 15 

of article V of the constitution provides for the election in each 

county of "a" county judge who is also made presiding officer of the 

county commissioners court by section 18. 64 Consequently, separate 

courts have been created under the power granted in the first paragraph 

of section 1 to "establish such other courts as it may deem necessary 

and prescribe the jurisdiction and organization thereof .,,65 
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A whole class of statutory county courts has been formed, upon 

each of which the legislature has conferred some portion of the juris-

diction of th~ constitutional county courts. These courts have various 

names and are granted a variety of subject-matter jurisdictions from 

county to county. It seems settled that these courts have a legitimate 

existence under the constitution as "other" courts established by the 

legislature under article V, section i. 66 

As of 1971 there were 57 county courts-at-law. 67 The statutes 

establishing these courts generally authorize the judges of courts of 

like jurisdiction in the same county to transfer cases, exchange benches, 

and sit for each other. 68 Nevertheless these are distinct tribunals, as 

illustrated by cases holding that one county court-at-law cannot set 

aside an execution sale had in another, and that one court has no 

jurisdiction of a condemnation case upon filing of objections to the 

award of special commissioners appointed by the judge of another court. 69 

M~nicipal courts 

Municipal courts were created "in each of the incorporated cities, 

towns, and villages" of the state by statute in 1899.7° These courts, 

originally known as "corporation courts,,,7l are presided over by persons 

specifically elected or appointed to be judge of the court and in the 

absence of such a person, the mayor serves ex-officio as the judge of 

the court. 72 As a result, a court with a judge exists in every city, 

town and village in the state, regardless of the city's size or need, . , 

and indeed, regardless of whether the city officials even know of the 

court's existence. 

' •. ,1 
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The municipal courts have original and exclusive jurisdiction 

over cases arising under the ordinances of the city and concurrent 

jurisdiction with the justice of the peace courts over offenses arising 

under the criminal laws of the state, punishable by fines of $200 or 

less. 73 These courts are cleluly "other courts ll created under Section 

1 of Article V of the constit.ution. 74 

Small claims courts 

Additionally, the legislature has created a court of inferior 

jurisdiction, known as the small claims court, in which the justices 

of the peace sit as judgeso75 This court has concurrent jurisdiction 

with justice courts in actions for the recovery of money where the 

amount involved, exclusive of costs, does not exceed the sum of $150, 

and in some cases $200. 76 The court is not available to the voluntary 

assignee of a claim or to anyone engaged in the business of lending 

money at interest or to any c?llection agency or agent. 77 While the 

sma.ll claims courts were established with the intent to provide a 

suitable forum for minor civil litigation, they have not been completely 

successful. Indeed, a study of small claims courts has concluded that 

measured by its objectives, U(i)t is clear that the plan so boldly 

conceived in 1953 has been a failure.,,78 

Distribution of Power to Impose Cximinal Sanctions 

Both the constitution and the code of criminal procedure provide 

that the Court of Criminal Appeals shall have appellate jurisdiction 

coextensive with the limits of the state in all criminal cases. 79 This 

jurisdiction is exclusive and all·encompassing. 
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g"istrict courts 

In accord with the constitu~ion80 the legislature has provided 

that the district and criminal district courts shall have original 

jurisdiction in c!iminal cases of the grade of felony, as well as of 

all misdemeanors involving official misconduct. 8l In counties in 

which the county court does not have criminal jurisdiction, all crim-

inal judgments from justice courts are to be appealed directly to the 

district criminal courts. 82 

County courts 

The county court has original jurisdiction of all misdemeanors 

of which exclusive original jurisdiction is not given to the justice 

courts and when the fine to be i.mposed exceeds $200. 83 In all appeals 

from the justice courts there shall be a trial de !lQ.Y.2. in the county 

court, and if the fine imposed in the county court is more than $100, 

then appeal will lie. from that court directly to the Court of Criminal 

Appeals. 84 

Justice of the peace courts 

Justices of the peace have constitutional jurisdiction of crim-

inal matters in cases where the penalty or fine to be imposed may not 

be more than $200, and such other criminal jurisdiction as may be 

provided by law. 8S The code of criminal procedure implements this 

constitutional grant of jurisdiction.86 

!iunicipal courts 

These courts are created by statute~ Their jurisdiction extends 

(l 
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to the corporate limits of the city, ~own or village and to crimes 

arising under ordinances of the city, town or village. They also have 

jurisdiction concurrent with justices of the peace in any precinct in 

which the city is located but only in criminal cases in which maximum 

punishment is by fine alone, not exceeding $200. 87 

Power to impose civil com~itment in Texas 

The judicial power to impose civil commitment in Texas encompasse~ 

three types of incompetents: (1) the mentally ill; (2) alcoholics; and 

(3) narcotic addicts. The basic jurisdiction for commitment and dispo-

, sition of estates is granted by the constitutio'n to the constitutional 

county courts: 

The County Court shall have the general jurisdic
tion of a Probate Court; they shall probate wills, 
appoint guardians of minors, idiots, lunatics, 
persons non compos mentis and common drunkards, 
grant letters testamentary and of administration, 
settle accounts of executors, transact all busi~ 
ness appertaining to ~eceased persons, minors 
idiots, lunatics, persons non compos mentis and 
common drunkards, including the settlement, parti
tion and distribution of estates of deceased 
persQns and to apprentice minors, as provided by 
law.l:S8 

Mentally ill 

The legislature has provided that the county courts, and probate 

courts (county courts-at-Iaw) shall have jurisdiction to commit mentally 

ill persons to community mental health centers, and to cDmmunity mental 

health and mental retardation centers. 89 

At one time it was unclear whether the constitutional county court 

had exclusive or concurrent jurisdiction for mental commitment proceedings. 
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A later act of the 55th Legislatur~90 clarified this question and gave 

concurrent jurisdiction to constitutional county courts and probate 

91 courts. 

Alcoholic commitment 

For a person to be committed as an alcoholic under the Texas 

92 statute, the fact of alcoholism mus~ first be proved to the county 

court upon petition or application. Jurisdiction is vested in "the 

county judge of the county where an alleged alcoholic resides .,,93 It 

is unclear whether this jurisdiction is also given to county courts

at-law, but there is some indication it may not be?4 The legislature 
, 

has provided~ however, that any judge of any court may, upon finding 

a person guilty of violation of a misd~meanor, which act resulted 

from c.hronic alcoholism, remand such a person (if over eighteen years 

of age) to the Texas Commission on Alcoholism for ninety days in lieu 

of sentence. 95 

Commitment of narcotics addicts 

The Texas Legislature has provided that the county judge may 

commit to a mental hospital upon petition any person who "is addicted 

to narcotic drugs and requires hospitalization in a mental hospital 

for his own welfare and protection or the protection of others.,,96 

This statute apparently grants jurisdiction concurrently with 

constitutional county judges and county courts at law, In a recent 

case, Berney v. State,97 the Texas Supreme Court affirmed a probate 

court's dismissal of an application for civil commitment under the 

statute. The affirmance was not based upon the county court's 
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exclusive jurisdiction (which would have excluded the probate court'n 

concurrent jurisdiction) but rather upon the fact that an indictment 

had been returned, conviction had, and the alleged addict was already 

in custody of the Texas Department of Corrections. In other words, 

the jurisdiction of the criminal district court had vested prior to 

that of the probate court indicating by negative implication that if 

the jurisdiction of the criminal district court had not been\invoked~ 

the probate court would have valid jurisdiction to enter a commitment 

decree. Hence the constitutional county court and probate courts must 

have concurrent jurisdiction for narcotics commitment. 

Criticisms of Present Texas Constitutional Structure 

General Principles 

The foregoing description of the constitutional structure, and 

of legislative implementation of the Texas court system t reveals a 

picture of mUltiple courts w~th specidalized jurisdiction, subject 

to no central authority. The problem is partly constitutional and 

partly legislative. The general criteria for criticism of such a 

system were enunciated by Roscoe Pound over fifty years ago98 and 

have been carried forward by the American Judicature Society and the 

American Bar Association. 99 Pound took the view that courts of lim-

ited and specialized jurisdiction are an undeveloped society's ~ hoc 

response to immediate needs. One drawback of such a system i8 the 

inability of a single court to render full relief because of lack of 

jurisdiction over the subject matter. For example, in Texas a suit 

concerning title to land involved in the administration of an estate 
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can only be heard in district court, but a suit to determine heirship 

or descent under a will may only be heard in county or probate court. 

Hence neither court, in such controversies, can render full and complete 

relief. 

As a superior alternative, Pound urged that (1) such a court 

system should be replaced with one which is "unified" or Itintegrated," 

(l:..~., "horizontally" all cases start in the same court, and, "vertically" 

all cases are reviewed in the same court; thus what is known as "juris-

diction" becomes administrative convenience and all judges become 

interchangeable); (2) the system should be "flexible" (i.~., court 

jurisdiction and procedure are capable of change in order to meet di-

verse and evolving needs) and; (3) the system should be subject to 

"administrative control" (i.~., power should exist to manage all court 

business and personnel). These general criteria have been the starting 

point for criticisms of the Texas court system ever since Roscoe Pound 

addressed the Texas State Bar in 1919. 100 

Judge Clarence Guittard of the Dallas Court of Civil Appeals, 

writing in 1967, has acknowledged these fundamental criticisms. 10l 

Judge Guittard carefully demonstrated that by means of legislation and 

rules of procedure Texas has "evolved," through patchwork effort and in 

spite of constitutional restrictions, in the direction of Pound's ideal 

model. Judge Guittard acknowledged, however, that the evolution was 

far from complete and urged in 1967 many amendments to the existing 

judiciary article of the constitution, changes in legislation, and 

effective use of court rules and administrative authority to achieve 

more effici~ntly the same results. He advocated painstaking evolution 

'I 
. I 

_ . .., ,,'.A 



99 

of details since, historically, Texans do not take kind ly to "radica19! 

revision of their constitution. Judge Guittard's approach is worth 

noting, because even if radical constitutional revision of the judiciary 

article were accomplished in the near future, the major functional job 

would still remain with the legislature and the courts to build a ration-

aI, efficient and just system, by developing a modern judicial code, 

rules of procedure and a management s;stem. I02 

Another major criterion for a modern court system is a workable 

procedure for selection and recention of judges of the highest quality. 

The leading model for reform has been the so-called ''Missouri Plan" for 

merit selection, under which judges are proposed by a commission, 

appointed. by the governor, and run unopposed for reelection against 

only their record. I03 Theoretically thA Texas system provides for 

direct popular election of judges, but as a practical matter it has to 

some extent evolved into a practice under which outgoing judges resign 

and new judges are appointed by the governor. I04 Thus the Texas system 

~ is subject to the dual criticism that in theory it interjects too much 

I 
i 
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"politics" in the judiciary by providing for direct popular elections 

and that in practice the quality of the judiciary depends in great part 

upon the appointing discretion of the governor. lOS 

Combining th~ major points of criticisms of the Texas judicial 

system, Justice Joe Greenhill of the Texas Supreme Court, writing in 

197~ restated some of the goals for reform in Texas: (1) There is a 

need for a unified or integrated court system on horizontal levels so 

that judges and subject matter jurisdiction of courts will be interchange-

able, and thus court business and manpower can be handled with maximum 
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efficiency. (2) There is a need for central authority for court manuge

~, horizontally and vertically, to probide for uniform statewide 

budg~ting, and financing of the courts and assignment of judges. (3) 

There is a need for merit selection of the judiciary.106 

Reform embodying these goals would produce a number of indirect 

benefits. Trials de novo on appeal from the municipal to the county 

courts and from county to district courts would be eliminated. l07 , The 

end 'of limited jurisdiction would allow individual judges to give com

plete remedies rather than partial solutions. lOB Small claims and 

minor criminal matters would be given equal status and importance with 

the present types of cases within district COl~rt jurisdiction. Experi

ments for improvement of small claims and mino,r criminal matters l09 

could be carried on more effectively through courts with sufficient 

logistical backing ,and trained judges. IIO 

Some Examples of Bad Results Flowing From 
The Texas Constitutional Structure 

Justice of the peace courts 

The major question is what is the quality of justice in the 

justice of the peace courts? Since the justices of the peace are not 

required to be lawyers, and court administration is highly informal, 

\ \ many conclude that these courts do not really deliver justice and 

actually result in public disrespect for law;1ll The justices of the 

U 
,",.;~ .... ' 

peace respond that they deliver "grass-roots" justice for the little 

man at lower cost than it takes to run a formal court system.112 They 

fUrther argue that in their absence there would be a void in the resolu

tion of "small" civil claims and minor criminal mat ters and that the 
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justices of the peace per~orm an important task without any logistical 

113 support. One rebuttal to these arguments is that under a unified 

court system, the low-cost "grass roots" function does not disappear 

but exists as a magistrate division of the unified court, and becomes 

subject to administrative control and logistical support. 114 The 

real question then is how to improve the quality of justice that the 

citizen receives in minor criminal and civil matters. 1l5 It is sub-

mitted that the best potential for realizing this goal lies in abolish

ing justice of the peace courts. 116 

Aside from general debate about the qua1ity.of justice in these 

courts, and whether abolishing them will in fact improve the quality 

of justice delivered, there are further arguments which point toward 

abolishing the justice of the peace courts. First, it is wasteful and 

inefficient to provide foe trials de novo in the county courts for 

appeals from the justice of the peace courts. l17 Second, the muni-

cipal courts have concurrent jurisdiction with the justice courts in 

criminal cases arising within the territorial limits of the municipal

ity,l18 

A third~ more important ground for questioning the continuation 

of the constitutional justices of the peace is their relation to the 

criminal district courts in the criminal justice system. In addition 

to their substantive criminal jurisdiction, the justices of the peace 

perform important "in-take" functions for the district courts by 

issuing warrants, reviewing probable cause for arrest, and determining 

bail. l19 
To the extent the justices of the peace do not perform these 

'I 
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judicial functions with independence but instead simply rubber-stamp 

the wishes of the police and prosecutors, there is no screening out of 

cases that go on to the district court. Thus the district court becomes 

glutted with more cases, further delays result,120 and people charged 

with crimes become caught in the system without adjudication of their 

guilt or innocence. Since the justice of the peace is a constitutional 

officer and not subject to direct administrative control, the criminal 

district judges may have difficulty in getting the justices to coordinate 

their practices, paperwork, and speed in order to ensure an efficient, 

accountable case flow from the justice of the peace through the district 

courts .121 

Municipal courts 

Since the municipal courts are not constitutional courts but 

legislative courts, questions concerning their judges, proper jurisdic-

tion, financing, and administrat,ion are not presently frozen by the 

Texas Constitution. 122 Thus plans for their improvement can be accom-

plished primari ly by legislation and municipal ordina.nce. There are 

several constitutional aspects however. First, to the extent the present 

constitution expressly places jurisdiction in other constitution~l COYfto, 

the most a municipal court can be given is concurrent jurisdiction. 

Second, if a new constitution were to follow Pound's model and provide 

for only one unified trial court, t~en presumably the legislature could 

not crea.te °other" legislative courts,l23 and the municipal courts, their 

judges and functions, would presumably be transferred into the unifi<.'d 

state trial courts. 
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fEunty courts 

A central problem with the county courts is that they act both 

as appellate trial de novo courts to the justice and municipal courts, 

and as courts of limited jurisdiction in relation to the district courts. 

From a judicial management viewpoint) the cou.rt manpower and resources 

are not interchangeable with the other courts, and jurisdictional 

disputes cause problems of inefficiency and confusion. 

An example of jurisdictional conflict is shown in the power of 

the county court in civil commitment of narcotic addicts provided there 

are no pending criminal charges against them. l24 Patricia Berney was 

indicted for sale of narcotics on October 3, 1969. Prior to trial, on 

November 7, 1969, Miss Berneyfs mother filed ~ petition in probate court 

seeking civil commitment for Patricia based upon narcotics addiction. 

On hearing, the probate court dismissed because the indictment had 

already vested jurisdiction in the criminal district court. Mrs. Berney 

then, in the 134th District Court of Dallas County, brought a petition 

for mandamus, which was also dismissed for lack of jurisdiction. An 

appeal of the mandamus dismissal, the court of civil appeals affirmed. 

ill1ile this 'was going on, Miss Berney was convicted on January 30, 1970, 

in Dallas County Criminal District Court No~ 5 and was placed in confine M 

mentuntiltransferred to the Texas Department of Corrections on May 29, 

1970,125 The decision of the court of civil appeals was ultimately 

affirmed by the Texas Supreme Court and Miss Berney is apparently 

serving her seven-year term. The statement of law emerging from this 

case is that criminal court jurisdiction vesting prior to filing of a 

petition for civil commitment will take precedence over the civil pro-

., D~ 
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cecding. There seems to be no logical or policy reason why this should 

be so, other than that a criminal court cannot civilly commit, and in a 

felony situation a county court cannot convict, so that one court's 

jurisdiction must exclude the other. A decision as to precedence had 

to be made, and it was made in favor of whichever jurisdiction was 

invoked first. The constitutional system leaves the choice of civil or 

criminal confinement somewhere in the hands of the prosecutor, 'private 

attorney, county judge, and district judge. 

A more important criticism of the county court system, however, 

is that the county judge is probably not the best trained person to be 

deciding questions of mental illness, alcoholism, and narcotic addiction 

in civil commitment proceedings. Since the judge has a paramount role 

in the quality of these proceedings in each case and has an important 

lorg-term community leadership role in developing modern responses to 

mental health problems, society should respond with the best possible 

judges and courts for this work. However, the county judge is not 

necessarily a lawyerl26 and the salary of the county court is vari

able,l27 with the result that civil commitment procedures on a state-

wide basis 'may be very uneven. 

The process of involuntary commitment for alcoholism may serve 

as an example for showing similar problems in the process for mental 

illness and narcotics addiction commitments .128 An alcoholic is 

defined by the statute as a person who does one of the following things: 

he chronically and habitually drinks alcoholic beverages to such an 

extent that he has "lost the power of self control with respect to the 

use of such beverages,"l29 or he endangers public morals, health, safety, 
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or welfare II
while chronically and habitually under the influence of 

alcoholic beverages.,,130 

In practice, it appears that the civil commitment process for 

alcoholics in Texas is highly informal, with the court and a physician 

deciding among themselves what is best for the subject of the pro-

d · 131 cee ~ng. 
This procedure has been highly criticized for lack of 

implementation of the statutory standards: 

(T)o state that there is little likelihood of 
error in the commitment process is meaningless 
in view of the absence in Texas of procedural 
safeguards to protect the alleged alcoholic 
from being 'railroaded' into commitment or an 
erroneous finding concerning his condition. 132 

Field studies of the actual commitment process in mental illness 

cases
l33 

and in narcotic commitment cases134 'reveal similar need for 

upgrading and reform. It is submitted that the highest status trial 

judge should be utilized in this process. 

District courts 

A central problem for the district courts is that they were con

ceived by the constitution as "one judge-one court" courts. 135 However, 

much practical unification of the district courts has been accomplished 

through complex use of legislation, court' rules, and administration .136 

A current case illustrates some problems that remain. In the case of 

dQhnson v. Avery,137 Avery sued Johnson in a district court and shortly 

thereafter Johnson brought a suit against Avery in a different district 

COurt in the same county concerning the same subject matter. Avery then 

sought to abate the second suit because of the pendency of the first, 

but the second district court overruled his plea on the ground that 
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A',cry had fraudulently induced Johnson to delay filing his suit. Avery 

then sought and obtained a tomporary injunction from the first court to 

restrain Johnson from prosecuting the second suit, after a hearing in 

the first court lasting nine days. The court of civil appeals affirmed 

the injunction, but the Supreme Court reversed on the ground that the 

second court had the right to determine whether Avery was estopped by 

his fraud to assert the prior active jurisdiction of the first court. 138 

While the case may be an extreme example, it reveals the basic defect in 

a system 'Which allocates courts business by grants of jurisdiction of 

the subject matter, as opposed to a system which creates one court 

with total subject matter jurisdiction and provides for administrative 

assignment of cases to judges and divisions of the court. 

Court of criminal appeals 

It is arguable that maintaining separate, constitutional, final 

appellate courts for civil and criminal cases is more efficient and hence 

desirable. There are cogent r,easons for abolishing such a system, how-

ever. First, allocating judicial business by jurisdiction of the subject 

matter, with ultimate authority split between two courts, leads to juris-

dictional conflict over what is civil and what is criminal and who has 

the last say. Second, from an administrative viewpoint, flexibility 

is lost in the inability to interchange civil and criminal appellate 

judges. 139 Third, and most importantly, some critics feel there can be 

a loss of perspective in specialized judges, and an erosion of their 

ability to bring fresh insight and innovative solutions to old problems. 

On these gl ounds J Judge Irving Goldberg of the United States Court of 

,.' 
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App~nLs [or the Fifth Circuit, an eminent Da1lns lawyer before going 

on the faderal appellate bench, argues against any attempt in the name 

of efficiency to convert the generalist federal judge into a special-

140 ist. In any event, if there is merit in the specialization of 

judges, it can be accomplished by administrative division with sub-

stantially the same result, without the structure being permanently 

frozen into the constitution. 

Trends in Other States 

Unified Judiciary 

As previsously noted, Roscoe Pound laid the theoretical ground

work for refonn of state court systems,l41 and the American Judicature 

Society has been the lead 'force in ,advocating implementation of those 

reforms throughout the states. 142 Because each state system is unique, 

and is continually changing, it is difficult to categorize the systems, 

except by a few major charactertstics. Writing in March 1973, Mr. R. 

Stanley Lowe, Associate Director of the American Judicature Society, 

made an attempt to categorize court systems in relation to their degree 

of unification. 143 First, however, he points out the difference between 

structural, versus administrative or de facto unification. Structural 

refers to constitutional and legislative definition of the system, where-

as de facto or administrative refers to the way the system is working 

in fact" regardless of its structure. 144 Listed below are 12 jurisdic-

tiona Lowe describes as having achieved both structural and administra-

tive unification of their court systems, along with paraphrases of some 

of Lowf',' S com1tlents: 

'';; 
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Alaska-model of simplicity 
Colorado-three level plan demonstrates effective 

unifica~ion through strong administration 
Florida-as of March 14, 1972 
Hawaii-
Idaho-example of unifying a proliferated judicial 

system by statutes into a two-level system 
Illinois-model system admired by most court experts 
New Jersey-pioneer but outdated 
North Carolina-
Oklahoma-
Pennsylvania-
District of Columbia-
Puerto Rico-most nearly meets philosophical ideal 

Lowe lists 17 states as incorporating some key elements of court unifi-

cation where most emphasis has been on horizontal as opposed to vertical 

unification,145 5 others as having made progress,146 and 4 others as 

recently having approved new judicial articles in 1972 general elections 

providing for unified court systems. 147 He describes 8 states as being 

in the process of seeking legislative authorization for court unifica

tion,148 1 state as having rejected unification in a 1972 constitutional 

convention,149 and 5 states as not having moved toward unification. 150 

Although Lowe does not correlate his list, the apparent source of struc-

tural comparison is the Model State Judicial Article, approved by the 

American Bar Association in 1962. 151 

Merit Selection of Judges 

Since 1937, the American Bar Association and American Judicature 

Society have advocated a non partisan court plan152 f~r judicial selec-

tion which would "take the state judges out of politics as nearly as 

may be.,,153 Missouri was the first to adopt the plan in 1940, thus the 

concept became known as the Missouri Plan. 154 Writing in 1966, Glenn 
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Winters categorized the states as follows: IS5 

Partisan 1':lt' ction-19 states 
Non-partisan Election-16 statos mostly in the Northwest 
Appointment by the Executive-federal system, Puerto 

Rico and 9 states, mostly in the East 
Merit Plan-13 states 

The Missouri Plan has been subjected to close criticism, even by its 

advocates. 156 A recent criticism of merit selection is voiced by Profes-
, \ 

sor Maurice Rosenberg, specifically in relation to simultaneous trends 

toward unification of courts. 157 Professor Rosenberg says the hardest 

job under any system is to induce good lawyers to sit on "high-volume, 

high decibel, high-emotion" courts, !..~., lower criminal, domestic rela-

tions, small-claims courts. He fears that proposals to unify and 

integrate the court system, while having the, goal of improving the 

quality of justice in the lower trial courts, may simply reduce the 

status and functioning of the existing "higher status" trial courts 

and drive the good judges out. For example, one might pose the question 

whether any Texas district judge would want to hear cases now heard by 

justices of the peace or municipal judges. ISS Nevertheless, Professor 

Rosenberg concludes, on balance, that court unification and merit 

selection are the only practical direction to take on problems of court 

reform. 159 

Justices of the Peace 

Writing in 1967, Judge Guittard noted that the office of justice 

of the peace no longer exi'Sts in fourteen states, including Virginia, 

Ohio, Connecticut, Nort}l Carolina, Illinois, and Michigan. Justices 

of the peace ha.ve been d.eprived of constitutional status in Montana and 
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Iduho, having been replaced by other courts on a local basis in Tennessee, 

and in Kansas their civil jurisdiction has been reduced to $1.00. 160 

Civil Commitment 

A 1971 tabulation of the various state courts which administer civil 

commitment procedures indicates that approximately half of the states 

retain jurisdiction for civil comm{tmE'.nt proceedings in probate, or 

analagous types of courts, and that the other half place the jurisdic

tion in their state trial court of general jurisdiction. 161 The authors 

of this comprehensive study did not e~press a recommendation as to which 

courts should have jurisdiction over the process of judicial hospital~ 

ization. In ,light of their other nine recommendations for improving 

the protection of rights of people involuntarily commited,162 however, 

it must follow that jurisdiction should be vested in the highest trial 

court of the jurisdiction. 163 

Judicial Administration 

Ernest C. Friesen and his colleagues, writing in 1971, state: 

110rganization of court systems for management purposes is non-existent 

in most st~tes.1I164 However, since that time there has been a major 

movement toward utilization of court adminfstrators on the horizontal 

level within multi-judge trial courts and appellate courts, and some 

movement on the vertical scale, i .~., state supreme court manag(\ment 

of inferior court systems~65 Exactly where the states are at this 

time in terms of de facto management is very difficult to categorize, 

other than by describing each state and each court. The trend is best 

indicated by the geal stated in the 1971 Consensus Statement of the 
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National Conference on the Judiciary: 

(State Courts) should be under the supervisory 
control of the Supreme Court of the state, whose 
Chief Justice should be the chief executive offi
cer of the unified court system • • • • 

He should be as~ist~d by a statewide court 
administrator, charged with responsibility for 
developing and operating a modern system of 

16b court management • • • . 

Proposals and Recomm£ndations 

Chief Justice Robert W. Calvert's Task Force for Court Improve-

ment produced its "Proposed Judiciary Article for the Texas Constitution1t 

in September, 1972, and a modified draft was presented in December, 1972. 

This proposal appears to be a unique composite of the existing T~xas 

Constitution, the American'Bar Association's Model State Constitution) 

the National Municipal League's Model State Constitution, and specific 

provisions of other state constitutions. Overall, the p~oposal represents 

a good draft, and considering the work that went into it and the political 

realities relating to the people who suppo+t the proposal, it is reasonable 

to assume that Calvert's proposal will be a starting point from which 

other changes will be recommended. Accordingly, a number of major fea-

tures of the Calvert proposal should be evaluated from the perspecti.ve 

of this report. 

The summary to Calvert's proposal characterizes one of its major 

changes as follows: 

The judicial system is unified under the supervision 
of the Supreme Court. Only two levels of appellate 
courts (Supreme Court and courts of appeals) and two 
levels of trial courts (district ~ourts and county 
courts at law) are permitted. 

.. 
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'l'h~~ changes embodied in the above summary represent a welcome movo in 

thl'. uiroction of an intcgrat0d, unified court system. llvwcver, the pro-

posal does not go far enough toward horizontal integration because, as 

described above, it mandates two levels of trial courts. As noted 

previously) such a structure inevitably causes confusing and inefficient 

disputes over jurisdiction of the subject matter in the system and does , 

not allow exchange and management of judicial personnel between the two 

levels. More importantly, however, the continued constitutional status 

of the county courts-at-law will probably invite the legislature to 

continue their minor civil and criminal misdemeanor jurisdiction, and 

thus perpetuating the denial of a level of justice equal to that which 

is delivered in the district courts. 

Another important example is the mental commitment process, now 

allocated to the probate court. While it is true that under the proposal, 

the legis lature could place such jurisdict~on in the district court, 

nevertheless the constitutional existence of the county courts-at-law 

could exert a powerful influence, based upon precedent, for them to 

retain the jurisdiction. Another criticism is that the county courts-

at-law might absorb the magistrate's "in-take" function for the felony 

charges in district courts, and since the county court would not be 

subject to full administrative control by the district court, efficient 

management would be hard to accomplish. 

Another major change in the Calvert proposal is summarized as 

follows: 

The Court of Criminal Appeals is merged with the 
Supreme Court • • • • The Legislature' is empowered 
to give the courts of appeals criminaf, as well as 
civil jurisdiction. 
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This would be a good change. It would allow greater flexibility in 

management of the case loads and personnel of the two sets of existing 

courts. Also, it would eliminate disputes over jurisdiction of the 

subject mutter and disputes as to which court has the final say in 

grey areas; ~.&., the procedures for commitment and release of people 

acquitted of crimes by reason of i~sanity. Third, the judicial pers

pective of the appellate judges, in deciding both civil and criminal 

cases would be enlarged. 

The remaining major changes summarized in the Calvert proposal 

appear generally to be good ones in relation to the subjects covered 

in this report, and neither the absence of additional changes nor the 

need for more extensive change in these areas; negate the conclusion 

that the overall approach of the Calvert proposal provides a sound 

basis for revising the Judiciary Article of the Texas Constitution. 
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Footnotes 

lVcrnon's Annotated Constitution of the State of Texas, art. 5, 
sec. 1. Cited hereafter as Texas Constitution. 

2See Appendix A. 

3Each must be a citizen of the United States and of Texas and at 
least thirty-five years of age, with at least ten years as a practicing 
lawyer, or a lawyer and judge of a court of record together. The chief 
jus~ice receives an annual salary of $,33,500 and each of the eight asso
ciate justices receives annual salaries of $33,000. Ibid, sec. 2; 
Vernon's Annotated Revised Civil Statutes of the State of Texas, art. 
6819a-18 (1959). Cited hereafter as V.A.C.S. 

4"Its appellate jurisdiction shall extend to questions of law 
arising in cases of which the Courts of Civil Appeals have appellate 
jurisdiction under such restrictions and regulations as the Legislature 
may prescribe. 1I Texas Constitution, art. 5, sec. 3. It is also pro
vided that the legislature may allow the Supreme Court to issue writs 
of quo warranto and mandamus in such cases as may be specified, except 
as against the Governor. I.bid. 

SHunt v. Wichita County Water Improvement District, 147 Tex. 47, 
211 S.W.2d 743 (1948). 

6Nash v. McCallum, 74 S.W.2d 1046 (Tex. Civ. App. - El Paso - 1934 -
n.w.h.). Among its miscellaneous powers, the Supreme Court may impose 
punishment for contempt of court, V.A.C.S., art. 1911 (Bupp. 1971, and 
has power, on affidavit ur otherwise, to ascertain such matters of fact 
as may be necessary to the proper exercise of its jurisdiction. Texas 
Constitution, art. 5, sec. 3; V.A.C.S., art. 1732 (1892). The supreme 
court has no advisory powers under th~' constitution, and the legisla-
ture may not confer such powers upon the court. Morrow v. Corbin, 122 
Tex. 553, 62 S.W.2d 641 (1933). ' 

7Texas Constitution, art. 5, seC. 4. The presiding judge receives 
an annual salary of $33,500, and each of the four other judges receives 
a salary of $33,000. V.A.C.S., art. 68l9a-18 (1957); The legislature in 
1971 "provided for the designation and appointment of certain retired 
appellate judges, district judges, or active appellate or district judges, 
to sit as commissioners of the Court of Criminal Appeals. This legisla
tion was amended during special session, immediately following the 
regular session, to provide for appointing a commission composed of two 
attorneys-at-law, having those qualifications for the judge of the Court 
of Criminal Appeals." Texas Criminal Justice Council, 1973 Criminal 
Justice Plan for Texas (Austin, Texas: Office of the Governor, 1973), 
p.19. V.A.C.S.,art. l811e (1971). Such commissioners are to receive 
an annual salary of $33,000. There. is no intermediate appellate court 
for criminal cases in Texas. 
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8
Tt

,xus Con:;/ j tution, art. 5, sec. 5; Vernon I s Annotated Code of 
Criminnl Proce~, arts.- 4.03, 4.04. Cited herl.!after as Y.A.c.C.p. 

9'l'hc COll'-ts of civil appeals were created in 1891 in order to 
relieve the congt'sted docket of the Supreme Court. C. GUittard, 
"Court Reform: Texas Style," Southwestern Law Journal, 21 (1967), 
p. 469. Cited hereafter as GUittard. Though the increase in 
population and jUdicial bUSiness was definitely foreseen, the only 
remedy granted to deal with it was to create additional districts 
with a courts of civil appeals in each, This process has gone on 
until there are now fourteen courts of civil appeals. V.A.C.S., art. 1817 (Supp. 1967). 

10
They 

are elected to six-year overlapping terms and each receives an annual salary of $30,000. 

llTcxas Constitution, art. 5, sec. 6. 

l2"The appellate jurisdiction of the courts of civil appeals 
shall extend to all civil cases within the limits of their respective 
districts of which the district courts or county courts have or assume 
jurisdiction when the amount in controversy or, the jUdgment rendered 
shall exceed $100 exclUSive of interest and costS.1I V.A.C.S., art. 
1819 (1957). There is further statutory provision that an appeal or 
writ of error may be taken to the court of civil appeals from every 
final judgment of the district court in civil cases, and from every 
final judgment in the county court in civil cases of which the county 
court has original jurisdiction, and from every final judgment of the 
county court in civil cases in which the court has appellate jurisdic
tion, where the judgment or amou~t in controversy exceeds $100 exclUSive 
of interests and costs. V.A.C.S., art. 2249 (1927). The courts and 
the judges thereof may issue writs of mandamus 'and all other writs 
necessary to-ehforce the jurisdiction of the court. V.A.C.S., art. 1823 (1923). 

13~ ~ Trafton, 160 Tex. Crim. ~07, 271 S.W.2d 814 (1953). 

l4Department of Public Safety v. Buck, 256 S.W.2d 642 (Tex. Civ. 
App. - Austin, - 1953, err. ref.) 

151£ ~ Trafton, supra n.13. 

16 ) V.A.C.S., art. 1738 (Supp. 1963 • 

17See Appendix B. 

l8Texas Constitution, art. 5, sec. 8 

19Texas Constitution, art. 5, sec. 7; art. 16, sec. 17; V.A.Cc§.., 
arts. 68l9a-2 through 6819a-43 (Supp. 1971). 

20 
Texas Constitution., art. 5, sec. 7. 
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21,tJhccler v. Wheeler, 76 Tex. 489,13 S.W. 305 (1890); see dis
cussion in Guittard at 457, 467. 

22Tcxas Constitution, art. 5, sec. 1. 

23Texas Constitution, art. 5, sec. 16. 

24Langehennig v. Hohmann, 139 Tex. 452, 163 S.W.2d 402 (1942); 
McCarty v. Duncan, 330 S.W.2d 899 (Tex. Civ. App. Waco - 1959 
n.w.h.) 

25Jones v. Sun Oil Co., 137 Tex •. 353, 153 S.W.2d 571 (1941); Brown 
v. Flemings, 212 S.W.2d 483 (Tex. Comm'n. App. 1919); McMahan v. McMahan, 
175 S.W. 157 (Tex. Civ. App. 1915. 1.'ef.); Berry v. Barnes, 26 S.W.2d 
657 (Tex. Civ. App. - E1 Paso, 1930 n.w.h.) 

26Gcorge '.,.. Ryon, 94 Tex. 317, 60 S.W. 427 (1901); Marx v. Freeman, 
21 T~x. Civ. App. 429, S2S.W. 647 (1899 n.w.h.). . 

27Gregory v. Ward, 118 S.W.2d 1049 (1929); Higginbotham v. Davis, 
221 S.W.2d 290 (Tex. Civ. App. - Dallas, 1949 n.w.h.); Vernon's Annotated 
Texas Statutes: Texas Probate Code, sec. 313 (1956). Cited hereafter as 
Texas Probate Code). 

28Texas Constitution, art. 5, sec. 22. 

29Gu1f , W. T. & P.Ry. v. Fromme, 98 Tex. 459, 84 S.W. 1054 (1905); 
White v. Barrow, 182 S.W. 1155 (Tex. Civ. App. 1~16 n.w.h.). 

3%uench v. Oppenheimer, 86 Tex. 568, 26 S.W. 496 (1894); Chappell 
v. State, 153 Tex. Crim, 237,219 S.W.2d 88 (1949). 

31 V.A.C.S., art. 1970-141a (1951); V.A.C.S., art. 1970-310 (1964). 

32State v. Gillette's Estate, 10 S.W.2d 984 (Tex. Comm'n App. 1928). 
However, other courts with concurrent .probate jurisdiction may be estab
lished if no attempt is made to deprive the constitutional county court 
of its probate jurisdiction. State v. McClelland, 148 Tex. 372, 224 S.W. 
2d 706 (1949). 

33See infra, text accompanying notes 63-69. 

34c. Guittard supra, note 9 at 477. 

35The payment of justices of the peace on a fee basis was ended by 
Constitutional Amendment 3 approved by the voters on November 7, 1972. 
~, Dallas Morning News, November 8, 1.972, p. 25A. 

361973 Criminal Justi~e Plan for Texas, p. 26 
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37Tcxas ConstituLion, art. 5, sec. 19. 

38I bid. 

39 ~A.C.S., arts. 1970-305, sec. 3 (1959) (Cameron County); 1970-
311a, sec. -3 (1955) (Potter County); art. 1970-339, sec. 3 (1955) 
(Nueces County); 1970-34, sec. 3 (1925 (Tarrant County); 1970-340-1, 
sec. 3 (1957) (Lubbock County); 1970-347, sec. 3 (1959) (Nolan County). 

I 

40Texas Constitution, art. 5, sec. 1. 

411bid • 

42E. g ., V.A.C.S., arts. 1926-1 to 1926-53 (supp. 1966). 

43Cockre11 v. State, 85 Tex. Crim. 326, 211 S.W. 939 (1919). 

44Lord V. Clayton, 163 Tex. 62, 352 S.W.2d 718 (1961); Ex parte 
Richards, 137 Tex. 520, 155 S.W.2d 597 (1941); Reasonover v. Reasonover, 
122 Tex. 512, 58 S.W.2d 817 (1933); St. Louis S.W. Ry. v. Hall, 98 Tex. 
480, 85 S.W. 786 (1905); see Castro V. State, 124 Tex. Crim. 13, 60 S.W. 
2d 211 (1933). -

45 163 Tex. 62, 352 S.W.2d 718 (1961). 

46Hull v. State, 50 Tex •. Crim. 607, 100 S.W. 403 (1907); Cunning
ham v. City of Corpus Christi, 260 S.W. 266, 269 (Tex. Civ. App. - San 
Antonio, 1924 n.w.h.). 

47Ex parte Richards, 137' Tex. 520, 155 S.W. 2d 597 (1941). 

48 V.A. C•S ., art. 1926-15 (Supp. 1965). Similarly, in B~xar County, 
the former criminal district courts 'have been converted into the 144th 
and 175th district courts, and all district courts have concurrent juris
diction in both civil and criminal· cases although it is provided that the 
144th and 175th shall give preference to criminal cases, and all indict
ments shall be returned to them. The other seven district courts are 
directed to give preference to civil cases, and all civil cases are 
directed to be filed in such other courts. V,A.C.S., art 199(37)(Supp. 
1966). 

491~72 Texas Criminal Justice Plan at I-19. 

50 V.A.C.S., arts. 2338-2 to 2338-21 (Supp. 1971); ~ 37 Tex. Giv. 
Jud. Council Ann. Rep. 238-40 (1971). 

51Ibid • 

52See discussion in Guittard, supra, note 9 at 471. 



118 

5'J!:!.JJ.., Rader v. Rader, 378 S.W.2d 373 (l'ex. Civ, App. _ nallas, 
1964, err. rof. n.r.e.) (domestic relations court has no jurisdiction 
of suit for alienation of affection). 

5~cHone v. Gibbs, 469 S.W. 2d 789, 790 (rex. 1971). 
55 

V.A.C.S., arts. 2338-1, sec. 4 (1967); 2338-2 (1959). 
56 

!.£., V.A.C.S., 2338-9 (1967) (establishing a juvenile court 
for Dallas County, having concurrent jurisdiction with district court in certain cases). 

57 
Dendy v. Wilson, 142 Tex. 460, 179 S. W. 2d 269, (1944). 

58
See 

Martin v. Texas Youth Council, 445 S.W.2d 553 (Tex. Civ. 
App. - A~n 1969, n.w.h.) (dissenting opinion, appendix at 564) 
(juvenile court may not hear motion to vacate final order; remedy is 
habeas corpus in district court); ~ also McAlpine v. State, 457 
S.W.2d 426 (Tex. Civ. App. - Houston (1st Dist.), 1970 n.w.h.). 

59Texas Constitution, art. 5, sec, 16. 

60 ( 
!·s· V.A.C.S. art. 1970-345 (1957) creating probate court for ,Tarrant County). 

61 
V.A.c.S., art. 1970a-l, sec. 1 (1957). 

62State v. Gillette's Estate, 10 S.W.2d 984 (Tex. Comm'n App. 1928) • 

63State v. McClelland, 148 Tex. 372, 224 S.W.2d 706 (1949); ~ 
discussion accompanying notes 42-46 supra. 

64See text accompanying notes 22-34 supra. 

65Texas Cons ti tution, art. 5, "sec. 1. 

66A11en v. State, 122 Tex. Crim, 186, 54 S.W.2d 810 (1932); 
Sterrett v. Morg"'1, 294 S.W.2d 201 (Tex. Civ. App. _ Dallas, 1956, n.w.h.) • 

67Forty-third Annual Report (Austin: Texas Civil Judicial Council, 1971), p.2l0. 

68!·S. ~}I..,C.S., art. 1970-31.1, sees. 2,8(1963). 

69Henderson v, Texas Turnpike Authority, 308 S,W.2d 199 (Tex. Civ. App. - Dallas, 1957 ref). 

70V•A•C•S., art. 1194 (1899). 

11 



·" 

119 

7l
J

• Cool" '1'<'''''8 Goreoration Courts, (AuStin, Texas: Institute 
of Public Affni.rs, UniVl'l'F;ity of Texas, 1961), p. 33. 

72v•A. C. s ., nrt. 1197, 1197a (1953). 

73v. A.C. s ., nrt. 1194, art. 1195 (1899). 

74
v
.A

•
G,s., "rls. 1194-l200a (1955); Harris Countyv. Stewart, 91 Tex. 133, 41 S.W. 650 (1897). 

75v.A.C.~., nrt. 2460a (1963). 

76
B

• Stoll,'r, "Small Claims Courts in Texas, Paradise Lost" Texas Law Review, 47 (1969), p. 450. 

77 V•A. C. s ., art. 2460a, sec. 2 (1963). 

78Stoller, note 76, sUEra at 459. 
79Texas Constit~, art. 5, sec. 5; V.A.C.C.p. , art. 4.03. 
80Texas Constitution,' art. 5, sec. 8. 
81 

art. 4.05. V.A.C.C.p. , 

82Texas Constitution, art. 5, sec. 16. 
83Texas Constitution, art. 5, sec. 16; VIAICICIP., art. 4.07. 84Ibid ; 

V.A.C.C.p. , art.' 4.08 

85Texas Constitution, art. 5, sec. 19. 
86V.A.C.c.p., art. 4.11. 
87 . 

V.A.C.C.p., art. 4.16. 

88Texas Constitution, art. 5, sec. 16. 
89 

V.A.C.S., art. 5561e (SuPp. 1967). For emergency commitment 
procedures, ~ ~ V.A.C.S., art. 5547-27 (1957). See discussion 
Jones, "Emergency Restraint Under the Texas Mental He:ilth Code," Texas liar Joumtl, 33 (1970), p. 31. 

90
Act

• 1957, Fifty-fifth Legislature, C. 334, compiled as V.A.C.S., art. 1970a-l (1957). 

91Se~ note following V.A.C.S., art. 5547-11 (1957). 

92v.A•C•S., art. 556lc, sec. 9(B) (1958). 
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93I bid., sec. 9(a) 

94J • Banncrot, "Ci.vil Commitment of Alcoholics in Texas," Texas 
Law Review, 48 (1969), p. 164. 

95 V.A.C.S., art: 5561c, sec. 12 (1957)~ 

96 V.A.C.S., art. 5561c-1, sec. 2(a)(4), (c) (supp. 1969). 

97462 S.W.2d 949 (Tex. 1971). 

98R• Pound, "The Causes of Popular Dissatisfaction with ,the 
Administration of Justice," Judicature, 46 (1952),p.55. 

99R. Lowe, "Unified Courts in America: The Legacy of Roscoe 
Pound," Judicature 56 (1973), p. 316. 

100proceedings of the Texas Bar Association (Austin, Texas: Texas 
Bar Association, 1918), p. 69. See also, R. Slayton, "The Proposed 
Judicial Department - Its Twenty-Eight Principles," Texas Law Review, 
35 (1957~ p. 954. 

101C. Guittard, "Court Reform, Texas Style," Southwestern Law 
Journal, 21 (1967),p. 451. 

102C. Murray and W. Hooper, "A Proposal for Modern Courts," Texas 
Bar Journal, 33 (1970),p. 199, 'who without express suggestions for 
constitutional revision urge complete reorganization of Texas courts 
following a concept ,of regional courts, and only three state trial 
courts: district, dounty and magistrate. See also R. Calvert, "Pro
posed Revision Article V, Texas Constitution," Texas Bar Journal, 35 
0-971), p. 1001. 

103R. Schroeder and H. Hal1, "Twenty-Five Years' Experience With 
Merit Judicial Selection in Missouri," Texas Law Review, 44 (1966), 
p. 1088. 

104G• Braden, Citizens' Guide to the Texas Constitution (Houston, 
Texas: Institute of Urban Studies, University of Houston, 1972) p. 44. 
("About two-thirds of the (full-time) judges originally went onto the 
bench through appointment"); see also Bancroft Henderson and T.C. Sinc
lair, The Selection of Judges in Texas: An Exploratory Study, (Houston, 
Texas: University of Houston, 1965). 

105p • Jones, "Thoughts on Judicial Selection," Texas Bar Journal, 
27 (1964), p. 757. But see W. Burnett, "Observations on the Direct
Election Method of Judicial Selection," Texas Law Review, 44 (1966), 
p. 1098, arguing that the Texas system is a good one, and that in any 
event the system of selection is not so important as improved salaries 
for the judges. 
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106 
J. Greenhill and J. Odam, "Judicial Reform of Our Texas Courts -

A Re-Examination of Three Important Aspects," 23 Baylor Law Review (1971), 
p. 204. 

107A similar result might be accomplished without constitutional 
amendment by legislation authorizing municipal courts of record, ~ 
Texas Urban Development Commission 7 Toward Urban Progress: ~Report to 
The Governor and the 62nd Texas Legislature, (Arlington, Texas: Insti
tute of Urban Studies, University of Texas at Arlington, 1970), and 
V.A.C.S., art. l200aa creating a municipal court of record in Wichita 
Falls. 

108Gounty Judge Carl W. Friedla~der, former Administrative Judge 
of the Dallas MuniCipal Court, t,akes this view in "Court Administration 
in the Municipal Court" (Unpublished Master of Laws Thesis, Southern 
Hethodist University Law School, 1973). 

109For example: (1) The case load of the municipal courts is 
composed mainly of traffic violations, and some advocate turning this 
function into one of administrative law. R. Berg and R. Samuels, 
"Improving the Administration of Justice in Traffic Court ," De p'aul 
Law Review, 19 (1970), p. 503; Note, "A Study of the Constitutionality 
of Limiting Administrative Adjudication of Traffic Offenses to a 
Portion of the State," Brooklyn Law Review, 33 (1967), p. 301; Note, 
"Traffic Court Reform, Columbia Journal of Law and Social Problems, 
4 (1968), p. 255. (2) The municipal courts and justice court case 
load in other states may consist of petty-offenses arising from so
called victimless "crimes" of di"unkeness, sex offenses, and drug 
offenses. Many reformers call for decriminalization of such offenses 
and treatment rather than punishment. M. Blinder and G. Korblum, 
"The Alcoholic Driver; A Proposal for Treatment as an Alternative to 
Punishment, Judicature, 56 (1972), p. 24. R. Kaplan (Presiding Judge, 
Gary, Indiana, City Court), "The Alcoholic Problem Facing Misdemeanor 
Courts," Judica.ture, 54 (1970), p. 122. rhus if Texas follows the 
developing trend, at least to the extent of reducing such offenses 
from felonies to misdemeanors, ~.~. possession of marihuana, then the 
lower Texas courts will have jurisdiction to solve these modern social 
problems. 

ll0Leonard Downie, Jr., Justice Denied: The Case for Reform of 
the Courts, (Baltimore, Maryland: Penguin Books, Inc., 1971), pp. 200-
17. 

l1lN• Randolph, "Local Option Abolition of Justice Courts," Texas 
Bar Journal, 25 (1962)~ p. 15, arguing that evils of the justice courts 
could be corrected by requiring the justices to be attorneys and provid
ing state salaries. 

112 B. R. Sleeper, "Local Option Abolition of Justice Courts," 
Texas Bar Journal, 25 (1962), p. 14 

" I 
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113W• Crowe, "A Plea for the Trial Court of Limited Jurisdiction," 
Judicature, 53 (1969), p. 157. See also interview with Judge Tom King 
of County Court at Law No. Two, Dallas, County, a former justice of the 
peace and member of Judge Calvert's Taskforce on Judicial Reform, who 
believes justice of the peace courts should be retained for small claims 
adjudication which could not be performed by courts of record. Rae Ann 
Fichtner, "Suggested Reforms in the Dallas County Court System," (unpub
lished paper, Southern Methodist University Law School, 1972). 

114~.£., Michigan successfully operates small claims divisions 
of the state district courts with simplified procedure, low costs, and 
without lawyers. Note ~ 1~ichigan Smat 1 Claims Courts Elimina.te Attorneys, 
High Costs," Judicature, 53 (1969), p. 214. 

115r,. Downie, Jr., Justice Denied: The Case for Reform of the 
Courts, (1972), reviewed in 1971 Law Forum, p. 546. 

11~. Truax, "Courts of Limited Jurisdiction are Passe," Judica
~, 53 (1970), p. 326. 

l17 C. Guittard, supra note 101 at 480. 

118 V.A.C.S., art. 1195 (1899). 

119The justices of the peace are "magistrates" as the term is used 
in the Texas Code of Criminal Procedure, art. 2.09, and they act as 
examining courts for the purpose of inquiring into a criminal accusation 
against any person, art. 2.10. "Arrested persons must be taken before a 
magistrate, art. 14.06, art. 15:17, and be given an examLnLng trial, art. 
16.01, and a determination of bail. The justice of the peace also has 
power to issue search warrants, art. 18.01. 

1200pinions expressed by Harris Cou~ty court administrators to the 
author, May 24, 1973. 

1210pinion expressed by a Dallas County criminal district judge to 
author, January 1973. 

l22~ text accompanying notes 64-69 supra. 

123Task Force for Court Im~rovement (Chief .:rustil~e Calvert's Task 
Force), The. Proposed Judiciary Article of the Texas Constitution. (St. 
Paul: Hest Publishing Company, September, 1972) provided in Section 1:' 

"The judicial pOWl'l" of the state is vested in a 
unified judicial systl\1\\ composed of a Supreme Court, courts 
of appeals, district l'ollrLs, county courts at law, and no 
others. All courts .shall have jurisdiction as provided by 
law. (Emphasis added) 

.', . 
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l24Uerney v. Stale, 457 S.W.2d 182 (Tex. Civ. App. - Dallas (1970), 
nU'd 462 S.W.2d 949 (Tex. 1971); Berney v. Sterrett, 452 S.W.2d 37 (Tex. 
eiv. App. - Dallas 1970), n.w.h. 

125'f110 nern~y case if) discussed in Note, "State Hospital Commitment 
Versus Criminal Prosecution of Narcotics Addicts,1l Texas Tech Law 
Ruview, 2 (1971), p. 346, wherein it is pointed out that the various 
opini~s of the 'case, supra n. 22, indicate different time sequences in 
relation to the indictment, the filing of petition for civil commitment, 
and conviction for sale of narcotics. Factual inconsistencies aside, 
the case illustrate$ a serious confusion among the courts as to jurisdic
tional conflict between criminal and ~ivil commitment for essentially the 
same series of acts, transactions, or occurrences. 

l26Texas Constitution, art. 5, sec. 15: 

" ••• there shall be elected in each county ••• 
a County Judge, who shall be well informed in the 
law of the State /I 

l27Forty-third Annual Report (Austin, Tex~s: Texas Civil Judicial, 
Council, 1971), pp. 208-10. 

128R• Jones, "Civil Commitment: A Socio-Legal Approach to the 
Mental Patient and the Drug Addict," (Unpublished paper, Southern 
Methodist University School of Law, 1973). 

l29 V. A. C. S., art. 5561c (1957). 

130Ibid . Second, ,it must be shown in the petition that the alleged 
alcoholic is a resident of the county over which the judge has jurisdiction, 
and is over the age of eighteen years. A third requirement is that the 
person be shown to be "in actual need of care and treatment" and that such 
treatment "would improve his health." In addition to the three foregoing 
requirements, the alleged alcoholic must be appropriately described by one 
of the following seven categories: (1) not capable of conducting himself 
properly; (2) unfit properly to conduct himself; (3) not capable of con
ducting and looking after his affairs; (4) unfit properly to conduct and 
look after his affairs; (5)dangerous to himself; (6) dangerous to others; 
(7) has lost the power of self control because of the use of alcohol. If 
the county judge finds upon proper proof that all four of the above require
ments are fulfilled, he may involuntarily commit the person. 

131J • Bannerot, "Civil Commitment of Alcoholics in Texas," Texas Law 
Review, 48 (1969), p. 159. 

l32Ibid • at p. 175. 

133F• Cohe~ "The Function of the Attorney and the Commitment of the 
Mentally Ill," Texas Law Review, 44 (1966), p. 424, (describing commitment 
of 40 people in 75 minutes); Comment, "The Expanding Role of the Lawyer 
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and the Court in Securing Psychiatric Treatment for Patients Confined 
Pursuant to Civil Commitment Procedures." Houston Law Review, 
6 (1969), p. 519. 

134R. Jones, "Civil Commitment: A Socio-Legal Approach to the 
Mental Patient and the Drug Addict," (Unpublished paper, Southern Metho
dist University School of Law, 1973). 

135Seo text accompanying 15-17 notes, supra. 

136c. Guittard, lICourt Reform-Texas Style," Southwestern Law 
Journal, 21 (1967), p. 467. The one judge-one court problem has been 
partially solved by allowing district courts to be held in only one 
district. Another step toward a unified judiciary was giving judges 
the power to transfer cases from one court to another. For further 
development, ~ Special Practice Act of 1923 and in the Administra
tive Judicial District Act of 1927. V,A,C,S., arts. 2092 (1923), 200a 
(1959), respectively (now Texas Rules of Civil Procedure 390). The 
provisions of the Special Practice Act provided that any judge may 
transfer cases from one court to another and may try cases pending in 
any other court without formal,transfer, either in his own courtroom 
or in the court where the case is pending. 

Section 27 of article 2092 provided that a majority of the judges 
of the district courts could make rules for calling the docket, for 
setting and postponement of cases, for classifying and distributing 
cases, for having one calendar for all cases set in all courts, and 
could make such other rules as they deemed advis~ble to facilitate 
the dispatch of business. V.A.C,S., art. 2092, sec. 27 (1964). When 
the Rules of Civil Procedure were adopted in 1940, section 27 was 
among the provisions of the statutes that were listed as repealed. 
See editor's note following V.A.C.S., art. 2092 (1964). No comparable 
provisions were brought .forward into the new rules. Rule 817 fjerely 
authorizes each district and county court to make rules not inconsistent 
with the Rules of Civil Procedure. The result is that local rules of 
practice cannot be uniformly effective in all the district courts of a 
county without unanimous action and consent of all the district judges, 
a difficult and discouraging task. 

Transfer powers on the civil appeals level is found in V.A,C.S., 
art. 1738 (1962). 

137414 S.W.2d 441 (Tex. 1966). 

138 Obviously, this controversy would have been much less compli
cated if there had been only one district court with several judges. 
Assignment of a judge to hear the case would then be purely an adminis
trative matter. Actually, no reason is apparent why this part~ 'ular 
problem could not have been handled administratively by transfr, and 
consolidation or joint hearing under rules 330(i) and l74(a). ii'he fact 
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that a hearing was held for nine days on the question of which of two 
district judges should hear a case on the merits, with an appeal on 
this question going all the way to the supreme court, demonstrates the 
difficulties whicl1 can still arise from the existence of separate and 
distinct courts in the same county. Sec Lord v. Clayton, 163 Tex. 62, 
352 S.W.2d 718 (1961); Carlson v. Johnson, 327 S.W.2d 704 (Tex. Civ. 
App. 1959); Guittard, supra note 136 at 467-68. 

139!.,&., assuming the Court of Crim'inal Appeals develops a heavier 
case load than the Supreme Court, (sec Appendix C) the load presumably 
cannot be equalized, unless some rationalizing constitutional device is 
employed. ']..,&., The State of Kentuc1$-y when faced with an overload on 
their Supreme Court avoided the ~reation of an intermediate court of 
appeals by creating a system of Commissioners of the Supreme Court, who 
decide cases subject to adoption by the Supreme Court. These commis
sioners can be and often are state trial judges from another part of 
the state than that from which the appeal is taken. 

140Judge Goldberg expressed these opinions to a seminar on Fed
eral Appellate Practice in the Southern Methodist University Law School, 
Spring 1972. It is also interesting to note the p'arallel in Judge 
Goldberg's views with those psychiatrists who advocate that modern 
executives need a complete job change at least every five years to 
keep their mental attitude from going stale. It is submitted that 
the best system achieving "specialist efficiency" with "generalist 
perspective" would be ,divisions of coutt business with rotation of 
judges. !.&., some multi-judge district courts, such as the United 
States District Court for the Northern District of Texas, rotate the 
assignment of the criminal docket for six month periods. See also 
parallel opinions of Judge Truman Roberts of the Texas Court of Crim
inal Appeals, Texas Bar Journal, 35 (1972), p. 1007, and those in 
opposition by Judge W. A. Morr.ison of the Texas Court of Criminal 
Appeals, Texas Bar Journal, 35 (1972), p. 1002. 

l41R• Pound, "The Cau8~ of Popular Dissatisfaction with the 
Administration of Justice/'Judicature, 48 (1962), p. 56. 

142E•g ., "Cor-sensus Statement of the 1972 Conference on the 
Judiciary," Judicature, 55 (1972), p. 2,9. 

"State Courts should be organized into a unified 
judicial system financed by and acting under 
authority of the state government, not units of 
local government. 1I 

~ A. Miller, Judicature, 55 (1972), p. 62. 

l43R• Lowe, "Unified Courts in America: The Legacy of Roscoe 
Poun~" Judicature, 56 (1973), p. 316. 
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144 1bid • at 322. Judge Cuittard's view is that Texas is struc
turally not unified but de facto or adminisf:.rative1y is evolving toward 
unification; ~ text accompanying notes 101-102. 

145Arizona, California, Connecticut, Iowa, Maine, Maryland, Massa
ChUSl'tts, Michigan, Minnesota, Missouri, Nebraska, New Mexico, New York, 
North Dakota, Ohio, Rhode Island, Vermont. 

146Alabama, Delaware, Indiana, Louis~ana, Wisconsin. 

147Kansas, South Carolina, South Dakota, Wyoming. 

l48Georgia, Kentucky, New Hampshire, Oregon, Texas, Utah, Virginia, 
Washingcon. 

149Montana 

150Arkansas, Mississippi, Nevada, Tennessee, West Virginia. 

1511 • Holt, "rhe Model State Judicial Article in Perspective," 
Judicature,47 (1963), p. 8. 

152R• ,Watson, "Judging the Judges," Judicature, 53 (1970), p. 283. 

153J • Greenhill and J. Odam, "Judicial Reform of Our Texas Courts -
A Reexamination of Three Important Aspects," Baylor Law Review,23 (1971), 
p. 221. 

154R• Watson, note 152, supra at 285. 

155G• Winters, "Selection of Judges - An Historical Introduction, 
Texas Law Review, 44 (1966), p. 1087. 

l56R• Watson and R. Downing, The Politics of the Bench and the Bar: 
Judicial Selection Under the Missouri Non-Partisan Court Plan, (New York, 
New York: John Wiley and Sons, 1970). 

157M• Rosenberg, "Improving Selection of Judges on HerH," Judi
cature, 56 (1973), p. 240. 

l58See Appendix D for description of present types of cases filed 
in district court's. The answer here appears to be the creation of magis
trate divisions, and periodic rotation of judges to maximize specializa
tion, generalization, and equitable assignment of types Qf workload to 
multiple judges of a unified court. 

159See also, M. Rosenberg, "The Qualities of 
Strainable?" Texas Law Review, 44 (1966), p. 1063. 
current status of state judicieries as to selected 

,ne
r 

Justices - Are They 
See Appendix E for 

reform criteria. 
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160, ns titute Judi cial Admini strati on, Ann ua 1 Surv" K of Ameri can 
taw, p. 607 (1965); Institute Judicial Administration, Annual Surve'l 
of A111er.i.t;an Law, p. 651 (1963); Institute Judicial Administration, 
An",,"l Survcl of American Law, p. 714 (1962); R. Allard and F. Breen, 
"Court Reorganization Reform'-:- 1962, fI Judicature, 46 (1962) p. 110; 
Guittard at 483, n. 225. 

l6l
S

• Brakel and R. Rock, The Mentally Disabled and the Law, 
(Chicago, Illinois: The American Bar Foundation, 1971), Table 3.2, pp. 72-76. 

162Ibid at 61-63. 

l63
1t 

is conceded however that Section 9 of the Draft Act Govern
ing Hospitalization of the Mentally Ill, refers to the court as a 
"(probate)1I court. See also S. Brake1 and R. Rock, Supra note 161, App. A at 456, 459. 

164
E

. Friesen, E. Gallas and N. Gallas, Managing the Courts 
(Indianapolis: Bobhs-Merrill, 1971), p. 31. 

165
This 

movement has been conditioned upon. the funding of new 
job positions for "court administrators" or "court executives. 1I 

166"1971 Consensus Statement of the National Conference on the 
Judiciary," Judicature, 55 (1971.), p. 29. 

""',. 

, " 

; i 



128 

Appendix A. 

The Judicial System of Texas. 

Source: The Houston Lawyer 20,21 (Oct. 1972). 
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Appendix B 

'1'('X(\:-; Cou rLs of Civil Appeals, Workloads and Cases Transfc;r red, 1968 -71. 

SOllI'Ct': 41rd Texas Civil Judicial Council Annual Report, p. v (1971) 
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Appendix C ,. 
" 

Tt'xas J\pptdlate Courts, Average number of cases filed per justice 1962-1971. 
" 

SOli 1,(,<' :. 4:; rei Texas Civil Judicial Council Annual Report, p. iv (1971). 
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Appendix D < 

Disldcl Courts, Categories of cases filed 1971. 

Source: 43 rd Texas Civil J udieal C ounci! Annual Report, p. vi (1971). 
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CHAPTER V 

THE TEXAs CORRECTIONAL SYSTEM 

Charles M. Friel 
Sam Houston State Vniversity 

Within the Texas criminal justice system there are four types of 

cor~ectional institutions: juvenile detention facilities, the Texas 

Youth Council's State Training Schools; city and county jails, and the 

Texas Department of Corrections. This chapter presents a resume of each 

type of institution providing a discussion of its legal bases, adminis-

trative and operational characteristics, and recommendations pertain~ng 
to the future development. For organizational purposes the chapter is 

divided into two sections; the first addressE~s juvenile institutions 

while the second addresses institutions for adults. 

~uvenile Corrections 

JUVenile Detention Facilities 
Legal :e~ 

The term "juvenile detention facility" is somewhat misleading 

since such facilities do not always house only juveniles, and the facil-

ities th1etnselves range from those designed specifically to hold juven-

iles, to county jails, police lock-ups, boarding houses, foster homes 

or any other place which the juvenile court specifies as a detention 
f 'I' I acl. l.ty. 

134 

-, 

' .. ' 
" 

~ 

" 
f " 

~ ~j 



j . ~ 
1 
J '[. 

) 
.. ' 

, , 
.-, 

135 

The legal basis for detention facilities stems from the Texas 

Civil Statutes which authorize that a child may be taken into custody 

when his cond:Ltions or surroundings are deemed to be injurious to his 

2 
welfare. Similarly~ any peace officer of probation officer is authorized 

to take into custody any child who is found violating the law or any 

ordinance, or who it is reasonably believed is a fugitiv~ from justice 
3 

or his parents. 

Once a child is taken into custody, he may be released to a par-

ent, guardian or other interested person upon the receipt of a promise 

that the person will assume complete responsibility for the child and 

is willing to bring the child before the probation officer or the court 

at any time specified. If the child is not released in this manner, 

the officer must bring the child before the juvenile judge who will 

either authorize the child's release or mandate his detention. 

In cases where the parent, guardian or int'erested person cannot 

or will not take responsibility for the child, the court can place the 

child under the custody of a probation officer and place him in a de

tention facility designated by the court.
4 

The juvenile court has wide latitude in designating a place as a 

juvenile detention facility. The law provides that the court can enter 

a general order designating any secure and safe place as a juvenile de

tention facility, including jails, boarding houses, foster homes, and 

other specialized locations. 5 The law does, hO'wever, place some re-

strictions on, the detention of juveniles. Specifically, a child can-

not be placed in any compartment or cell of a jail or police lock-u.p 

in which persons over the juvenile age are incarcerated. The law s~e-

j "'1 
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cifically requires that juveniles be placed in a room separate and apart 
6 

from incarcerated adults • 

In some urbanized areas of the state, commissioners courts have 

built and maintain specialized juvenile detention facilities. Authority 
~r 

to maintain such facilities is b~sed on the Texas Civil Statutes which 

designate the county commissioners court as responsible to maintain 

places of detention for juveniles •. In lieu of a proper jail or juveR~le 
.e ... · ... 

t * 

detention home, the commissioners court may pay for the ~Qarding of 
~ --

juveniles in foster homes or similar facilities. Such facilities may 

be in the same county or other counties which can provide such deten

tion services. 7 

As in the case of adults, children may not be arbitrarily de-

tained for an unspecified length of time. In the absence of a deten-
•• ..e- ",.-~-'.' .. -.... 

tion order issued by the juv~t[i; court, a child may only be detained 

pending appearance before the court, to which he must be brought as 

8 
soon as is reasonably possible. 

If a child is detained by court order Ii he may be held for as long 

as deemed necessary by the court. There is no prOVision in Texas law 

for release on bailor recognizance for a juvenile. However, a juven-

ile, like an adult, may be released under a "~it of habeas corpus. In 

the case of a child held in a detention facility, the writ would be an 

order demanding that the child be brought before the court and reason 

shown why he is being detained. The writ may be sought by the child 

or any person for him and may be issued by any court or judge having 

jurisdiction, including the Court of Criminal Appeals, district courts, 

9 and county courts. Any person disobeying the writ is civilly liable 

., ' 
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and can be fined $50 for each d~ the child is illegally detained,lO 

Administration 

Very little statistical information is available on the adminis-

tration of juvenile detention facilities, As mentioned above, although 

the cOmmissioners court is responsible for providing such f.cilities, 

there is no mandatory state statistical reporting law which would make 
such data available. 

TWo studies do provide some information on the administration of 

...... de ten t ion f ac i lit ies , In 1970, the. Law Enforc emen .... A.!l"i-;; ~anc e Adminis_ 

tration contracted with the United States Bureau of the Census to con-

duct a survey of all jails in the United States. ll The results of this 

survey provide information on the nUmber of jails which are designed 

to detain juveniles and the number of juvenile. detained as of March 15, 
1970. 

On this date, Texas jails contained 10,720 inmates of which 169 

were juveniles (1.58 percent).12 Of this number, 90.2 percent were be-

ing held for other authorities or had not yet appeared before a juvenile 

judge, while 1.8 percent were chssified in a post adjudicatory cate

gory. 13 The survey al s a reveal (,d that of the 325 jail s in Texas, 249 

were designed to hold juveniles awaiting appearance before a judge.
14 

The only other available statistical information on juvenile de-

tent ion facilities was COllected by the Texas Criminal Justice Council 

in 1972, In a recent study the Council attempted to survey all juvenile 

probation departments in the state. 15 Among the questions asked was 

Whether the department maintained a juvenile detention facility. The 

.' , 

, ,I 



(' 

t, 

--~-----

138 

results of this study indicated that of the 161 counties that had full 

time juvenile probation services~ 8 ma.iatained a juvenile detention 

facility. It can be assumed that i~n the remaining cottnties, county 

jails, police lack-ups or foster homes al:e used for the detention of 

juveniles. 

As mentioned previously, the commissioners court is responsible 

for providing funds for the detention' of juveniles under the jurisdiction . . 
of their county. In this regard, it is of interest to note that of the 

total 1972 budget of $6.9 million expended by juvenile probation depart-
, 

ments, $1.6 million (24.18 percent) was expended in the housing and care 

of juvenile detentioners. 

Recommendations 

The primary problem with the state's juvenile detention facili-

ties stems from the lack of uniform standards for the designation and 

operation of such facilities. Al~hough some urban counties maintain 

separate facilities specifically for the detention for juveniles, such 

an approach would not be cost effective in most Texas counties, At the 

present time there is Wide variability in the types of institutions used 

to detain juveniles, relative custody provided, and available services. 

Under current state law there are only two statutory guidelines 

affecting juvenile detention facilities. The first guideline requires 
I 

that juveniles by kept in cells separate from adults although they may 

be kept in the same jail facility as adults. The second guideline al-

lows the juvenile court to speci~y any secure place as a detention facil

ity having no other restriction than the requirement to segregate ju~ 
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v0.nilcs from adults. 

Th~ care of juveniles in Texas could be greatly enhanced through 

the development and enforcement of uniform standards for the maintenance 

and operation of juvenile detention facilities. Such a set of standards 

could be administered in two ways. The first approach would be to de-

• 
velop detailed operational standards and incorporate these into the 

. 
state's statutes. Under this procgdure the basic mechanism for enforce-

ment would involve civil suits against ~ny detention facility that did 

not meet minimum statutory requirements. 

A more flexible approacn would be to create a standards commis-

'S'i'IJn. Such a conunission, with appropriate staff, could be given the 

authority to develop minimum guidelines and to close any detention fa-

cility which did not meet these guidelines. Under the conunission ap

proach the staff would be required to inspect all juv~nile detention 
'!Z"' •• 

facilities within the state at least once a year to determine if the.se 

facilities met minimum standards. In the event that a facility did not 

meet minimum standards, the commission could so notify the juvenile 

court, requiring changes be'made within a specified period of time. 

The advantage of the commission approach is that the creation, 

administration, and updating of the sta.ndards is handled administra-

tively rather than by statute. Such an approach would obviate the need 

to seek new legislation each time it was desirable to change the mini-

mum standards. 

Aside from the mechanics of definition and enforcement> th'ere is 

little question that the expression of minimum standards for juvenile 

detention facilities would greatly upgrade the care of juveniles in 
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Texas. If the enforcement of these standards was through the creation 

of statutory minimum guidelines there would be no need for enforcement 
,~ 

-, IT ·i personnel since enforcement would be achieved through civil suits. The 

disadvantage of this approach however, is that such a mechanism would 

not provide for the yearly inspection of all detention facilities. If 
• . 

a standards commission was created, the provision for inspection would 
\ 

be ensured but the advantages might be offset by associated personnel 

costs. 

The second problem associated with juvenile detention facilities 

is the lack of statistical information on their status and operation. 

} It is strongly recommended that the JUVenile court be required to pro-

vide annual statistical information on their use and status of juvenile 

detention facilities. If a standards commission was created, authority 

to collect such statistics could be made part of the commission's re-

sponsibility. In the absence of such a commission, it is recommended 

that the Texas Youth Council be given authority to collect, analyze 

and disseminate such statistical information. Such information is sig~ 

nificant for appraising the current status of juvenile detention facil-

ities and for future planning on the local, regional, and state levels. 

Legal basis 

TheT(~xas Youth Council 
State Training Schools 

With the establishment of the Republic of Texas little legal dis-

crimination existed in thE! prosecution of juveniles and adults. Fol-

lOWing the common law tradition, anyone over seven years of age was con-

sidered legally responsible for his actions, thus juveniles were pro-
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16 sccutcd in the same manner as adults. 

By 1856 the Texas Legislature had increased the age of criminal 

responsibility to nine years old. However) provision was made to ex-

empt children under thirteen years of age from criminal responsibility 

if it could be shown that they did not urtderstand the criminality of , 
17 

" their acts. During the same year the legislature also enacted 1egis-
\ 

lation exempting anyone under seventeen years of age from the death 

18 penalty. 

From the inception of the Republic through the early years of 

statehood there was no discrimination in the correctional treatment of 

juveniles and adults. All accused and convicted individuals were in-

carcerated either in county jails or in the state's prison, regardless 

of age. Recognizing the hazards and liabilities which stem from the 

common incarceration of juveniles and adults, the legislature created 

a separate reformatory for juveniles at Gatesville. This institution 

was designed to receive sentenced male juveniles and many of its ini

tial residents were transferred from the state prison.
19 

In 1893 the legislature designated the Gatesville Reformatory as 

having exclusive custody of all males under the age of sixteen con-

vic ted of felonies and whose sentences did not exceed five years in

carceration. 20 Peculiarly, the legislature made no similar provision 

for the custody of female juveniles under the age of sixteen nor for 

males whose sentences exceeded five years except for the state prison. 

In 1899 the administrative authority of the Gatesville School was 

amended and placed under a Board of Commissioners. Its administration was 

again amended in 1920 and placed under the Board of Control which ad-

' .. ;: " 
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ministered the Gatesville School until 1949 when it became the respon

sibility of the Youth Development Council. 21 

Recognizing the need for adequate custodial care for female ju-

veniles the 32nd Legislature made provision for the Gatesville State 

School for Girls in 1913. Other state training scho'ols were created 

by the legislature including the Sta.te School for Negro Girls, ?-uth

orized in 1927 and informally opened in 1947. 

The administration of the state's training schools was again re-

organized in 1957 with the creation of the Texas Youth Council. The 

Texas youth Council Act ~epresented a legislative milestone in the his-

tory of juvenile corrections in Texas. Under the act the council was 

charged with the responsibility of administering correctional faci1i-

ties for delinquent youths and providing such training and education as 

deemed necessary for thei.r rehabilitation. 22 

-The act also extends to the council the authority to release on 

parole juveniles within the state's training sc.hoo1s and to supervise 

them within the community until such time as they are no longer within 

the council's custody.23 

The Texas Youth Council Act specifies that the council consist 

of three members to be appointed by the governor with the consent of 

the senate. The concern of the legislature is expressed in the require-

ment that the members of the council be outstanding citizens who have 

manifested interest and concern for youth. The purpose of the council 

is to set policies for both the institutional care and community super-

vision of youth under the custody of the Council. The actual admihis-

tration of the council is vested in an executive director who is hired 
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I '1 24 by t\C counc~ . 

In enacting the Texas Youth Council Act the legislature placerl 

broad responsibility on the council beyond simply providing for custo-

dial care and community supervision of persoqs within its ~ustody. It 

is charged with a vari.ety of extended responsibilites including the on-

going study of the sources and problems of juvenile delinquency and the 

provision of assistance and cooperation with local and state agencies 

concerned with the development of programs directed toward the preven

tion of youth crime and delinquency.2S' The council is also required 

to report to the legislature ~nd the governor as to its programs and 

accomplishments in the treatment of children committed by the courts, 

and to make specific recommendations as to how the state might best 

26 handle young offenders. 

One of the primary purposes of the act was to specify a single 

agency to supervise the institutional commitment of adjudicated delin-

quents. The act requires that any juvenile adjudicated a delinquent 

who is not released by the court unconditionally, nor placed on proba-

tion or other form of community supervision, shall be committed to the 

Texas Youth Council. 27 

The act is quite clear that the legislature did. not intend the 

state training schools to be warehouses for adjudicated delinquents. 

The act requires that the council examine each child upon receipt and 

explore all pertinent aspects of his life and behavior pursuant to his 

subsequent rehabilitation. The council is required to re-examine each \ 

child at least once a year so as to assure a realistic appraisal of the 

~t child I s needs and the need to hold him within institutional custody. 
\~ 
!~ 
1 ~ 
"~ 

~:~~ 
\\ 
,1 :~, 

<" 
~' 

" .. 

. , 
.. , , 



. -

, 

! ' 
! ; 

144 

If the council docs not re-examine the child at least yearly, the ju-

venUe is entitled to potition the committing court for discharge, un" 

less the council can present satisfactory evidence for the child's 

o d 0 tOt to 1 28 cont~nue ~ns ~ u ~ona care. 

The act also attempts to protect the security and privacy rights 

of delinquents within the care of the Texas Youth Council. All records 

concerning the youth are specifically defined as private records and 

can only be obtained upon order of a district court. 29 

The act provides the council broad custodial latitude in the 

treatment of youths committed by the courts.
3D 

The councii can confine 

the youth within one of the state schools, release him under community 

supervision, and reconfine him as frequently as is deemed necessary 

both for the child's good and for the public1s welfare. The council 

may require youth within its custody to participate in a broad variety 

of programs which are deemed useful for his social development. These 

programs may include any moral, academic, vocational, physical, or re-

creational progran~ which are specifically designed for the child's 

benefit and which are neither simply self-serving nor exploit the child's 

labors. 

Unlike adult correctional institutions youth are not committed to 

the Youth Council for a predetermined period of time. The youth may be 

released from a state training school when it is considered that such a 

release is to the benefit of the child and the community. 31 Usually 

juveniles are released under parole supervision; however, the act spe~ 

cified that all custody by the council shall be terminated when the 

youth reaches his twenty-first birthday.3~ 
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Admini:-> tration 33 

Organization 

As mentioned previously, the Texas Youth Council is statutorily 
. ) 

hoaded by a three man council, appointed by the governor with the con-

sent of tile senate and for si:iC-year terms. The council members, who 

do not receive any pay for their service, are charged with the respon-
\ 

sibility of establishing the broad policies of ~he agency. The day-to-

day operation of the council is directed by the executive director. He 

is appointed by the council and is responsible to the council for the 

administration of the council's schools and parole supervision progr~m. 

The central office of the council is· located in Austin, Texas. 

The office is composed of the executive director, a deputy executive 

director', seven directors and supportive staff. Directors are respon" 

sible. for functional programs in the areas of child car.e and training, 

maintenance and construction> finance, research, mental health and 

psychiatric services, parole supervision, and religious training.34 

At present the council maintains 13 facilities and administers 

35 
22 parole offices throughout the state. Of these institutions, 9 are 

dedicated to the care of adjudicated delinquents, 3 are charged with 

care of dependent and neglected children, and 1 facility, The Parrie 

Haynes Ranch, has been developed as a campground and recreational fa

Cility.36 

The council maintains four institutions for delinquent girls and 

five institutions for delinquent boys. These includE,\ both minimum and 

maximum security treatment facilities, as well as individual reception 

centers for both boys and girls. The Brownwood Reception Center for 

" I 
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Delinquent Girls is designed to perform the initial evaluation of each 

girl conmlitted by the courts to determine the child's needs and to pro~ 

perly assign the child to the various pr:ograms within the Texas youth 

Council. A simil~r funetion is performed by the Gatesville Reception 

37 Center for Delinquent Boys. ~he council also maintains a halfway 

house for delinquent boys in Houston. This facility serves as a tem-

porary community-based residential facility to assist boys in their 

transition from a state school to the community. A'similar facility, 

Bridge House, is operated in FDrt Worth for delinquent girls. 38 

Budget 

It is somewhat difficult to present a simple analysis of the bud-

get for the Texas Youth Council since the agency does receive funds 

from other than general appropriations. The general appropriations 

for the Council for 1973 is approximately $17.8 million in addition to 

subsidies received under the federal Title I program which include 

grants for $363,378. With income derived from other grant sourres the 

total projected operating expenses for the council for 1973 are appro

ximately $18.1 million. 39' 

Since part of these expenses are involved in the administration 

of parole, to compute the cost of maintaining state schools it would be 

necessary to subtract from the total operating expense approximately 

$755,000.40 

Possibly a better way to interpret the costs associated with the 

maintenance of the state schools would be to look at the average yearly 

cost associated with keeping a child in anyone of the schools. These 

costs range from a low of $4210 per child per year in Gatesville School 

.. 
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for Boys to a high of $l1~OOO per child in the Giddings State School. 

The unit cost of the Giddings ,State School, however, is artificially 

high since this is a new facility which is fully staffed but is not 

yet up to its full occupancy level. Excluding tho cost for operating 

the Giddings State School, the average unit cost among the remaining 

state schools was approximately $6,000 a child during 1972.41 

Nanpower 

Because of the diver9ity of programs involved in the adminiscra-

tion of the state's training schools, the council employs a wide variety 
, 

of employees. These include medical doc~ors) psychiatrists, psycholo-

gists, social workers, ho'use parents, professionals in the area of vo-

cational training and education, custodial officers, maintenance per-

sonnel, ana other supportive staff. Excluding those institutions for 

dependent and neglected Children, tue remaining state schools which 

have custody of adjudicated delinquents have a staff in excess of 1,400 

people. 

Calculation of an average salary for institutional workers is 

somewhat complicated because of the great diversity in types of employees 

retained; however, the starting salary for a Correctional Officer I is 

. 42 
$5,256 per 'lear. 

Admissions 

During 1971 the Youth Council admitted 4,149 juveniles. Of this 

number, approximately 60 percent were adjudicated delinquents committed 

to the council by juvenile courts~ 5 percent involved transfers between 

institutions, and 35 percent were juveniles already in the custody of 

the council and returned to the council's training schools after tem-

- ,< 
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porary absences such as furloughs, hospital, escapes, anc parole 

43 returns. 

All newly admitted juveniles are retained at the appropriate re-

caption center for diagnosis and classification after which they are 

assigned to one of the council's residential facilities. During 1971 

the average daily population of the council's facilities was 2,442, 

'vhich is approximately the same as ,its average daily population five 

years previously.44 During 1971 the council paroled 2,420 boys and 

girls. Of these, approximately 99 percen~ were paroled directly from 

the training schools while 1 percent were paroled while on,temporary 

leave from a school.45 

Services 

The rehabilitative services provided by the council for school 

residents may be divided into nine areas, including: diagnosis and 

<.. 

evaluation, child care, social service, education, recreation, religious 

training, pre-release, health care, and residential placement. Although 

each service area is significant in the child's ultimate rehabilitation, 

the council considers education to be one of the most important elements 
~ 
r " t 46 
i' ~n ~ts reatment program. 

The state schools provide regular academic and vocational educa-

tion accredited by the Texas Educational Agency. Every effert is made 

to assure that the type and quality of education prOVided is comparable 
~ 
'~ to that found in the public schools of the state. The council has esta-

4. 

t 
~; blished eight separate, fully accredited academic and vocational pro-

~ 47 
,~ grams for boys and three for girls. 
~~ 
il 
:\ Unlike the public school system, the council's schools operate 
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11 months a yea'):" and require thtl attendance of all residents. Each of 

the council's schools is an independent school district and the staffs 

of the schools meet the same standards for employment as teachers in 

any other accredited school district in the sta'te.48 The council makes 

every effort to synchronize a child's education so that when he leaves 

the state school he may re-enter the public school system without loss 
\ 

of time or credit. 

Sinc,e the majority of children comriUttred to the state schools 

have a history of poor academic performance, a variety of special edu-
'. 

cational progran~ are available. One example is the Educational En-

richment and Language Training Center at the Gatesville School for BOYS, 

which treats such disorders as dyslexia.49 

A pre-release program is desi.gned to prepare the youth· for a sub-

sequent reintegrqtion into the community. Activities incorporated in 

this program are designed to provide practical knowledge and experience 

for everyday living. This program emphasizes activities that promote 

social contact, indiVidual responsibility, and good citizenship.50 

Recommendations 

Since the enactment of the Youth Council Act, the state has devel-

oped a number of facilities for the care and custody of adjudicated 

delinquents. These facilities provide a broad variety of programs to 

identify the child's needs and to assist him in returning to the com-

munity. However, the youth Council has little control over the types 

of youngsters committed to its institutions since such commitments 

emanate from the state's juvenile courts. Because of the absence of 
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cotlununity-bascd treatmont programs in m..'luy countic~, tho council ro-

coives youth who would be better treated in their own communities. 

The absence of full time juvenile probation services in many of 

the state's counties leaves the juvenile courts'little discretion in. 

treating juveniles other than the commitment to state training schools. 

The extension of juvenile probati~n services to all 254 counti~s would 

greatly facilitate the operation 9£ the state's schools. Although the 

Texas Criminal Justice Council, through grants under the Law Enforce-

mcnt Assistance Administration program, has facilitated the development 

of juvenile ,probation services in many counties, there st~ll remain 

broad areas of the state in which no such serVices exist. 

Another problem area for the council involves the receipt' of 

adjudicated delinquents who are also mentally retarded. A significant 

problem exists at the local level in the proper diagnosis and treatment 

of the mentally defected delinquent. In SCi far as such youngsters ate 

mentally retarded they could be committed t.o one of the state's schools 

for the mentally retarded, were it not for the fact that the waiting 

period for admission to these schools is about three years. In the ab-

sence of immediately available facilities for the mentally retarded 

delinquent, the juvenile court in many cases has no alternative other 

than commitment to the Texas Youth Council. Whi1.e the council is equipped 

to treat the delinquent, the mentally retarded delinquent does present 

particular treatment problems for the !::.()uncil. 

It is recommended that studies be initiated to determine the in-

cidence of mentally defective delinquents and that alternatives be de-

Veloped for their treatment. Certainly the current program of the De-
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purtmcnt of Mcntal Hca:lth and Mcntal Retardation to establish community 

health centers is an initial step in this direction. 

As mentioned previously, the Youth Council has developed halfway 

house programs in Houston and Fort Worth. The concept behind these pro-

grams is to provide the youth a gradual- integration into the comnn.1Uity. 

It is rec'ommended that the council encourage the expansion of this pro-
\ 

j 

gram in the various urban centers of ·the state. There is every indica-
'. 

tion that such programs not only assist the youth in returning to the 

community but are effective in reducing recidivism. 

Adult Corrections 

City and County Jails 

Legal basis 

Under Texas law a jail is defined as any place of confinement used 

51 'to detain a prisoner and administered by local units of governments. 

A prison is a state administered facility used to incarcerate indivi-

duals convicted of felonious crimes and sentenced for a period of in-

carceration by a district court. 

The basic differences between the two types of institutions stem 

from the unit of government responsible for their administrat:ion and 

from the status of the person detained. While a prison is responsible 

for the incarceration of convicted felons, a jail detains persons await-

ing trial for the commission of a crime, either a felony or misdemeanor, 

those convicted of misdeme~nor and individuals held for other authori-

ties. 

The Texas Civil Statutes empower the commissioners court to main-

, .. 
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tuin a jail within the county. The law requires that such jails be 

maintained in a safe and suitable manner, with adequate provisions made 

for the security and sanitation of the facility , and the safety and 

52 health of the inmates. In order to maximize both the security of the 

instituti,on and the safety of the inmates, provision is made for vari

ous types of segregation of inmates within the jail. 53 This requires 

the segregation ,of female inmates from males as weH as segregation of 

inmates on the basis of type of offense, security risk, and other cri-

teria germane to the proper administration of the facility. 

While some counties have both city and county jails t rur~l coun-

ties frequently incorp0:t;ate such operations into a single facility. 

Due to the large number of sparsely populated counties in the state, 

legal provision has been made for counties of less than 20,000 in pop-

ulation to contract with cities within the county to finance, construct, 

54 maintain and operate jails for joint city and county use. 

Under Texas law,the sheriff is the keeper of the jail.55 He is 

responsible to receive anyone committed by a warrant from a magistrate 

or to hold anyone in want of bail. 56 The sheriff is immediately respon-

sible for assuring the security and sanitation of the facility and the 

safety and health of persons incarcerated. In addition to having cus-

tody of state prisoners, the sheriff is also required to receive any 

federal prisoners tendered by United States Marshalls. 57 The sheriff 

is entitled to receive a daily fee for the keeping of prisoners; how-

ever, the receipt of this fee is only for inmates held Within the jail 

in his jurisdiction.58 No fee is received for inmates charged within 

the sheriff's county and held in other county jails,59 

" 
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Unlike other stutes, Texas il1.s no provision for statewide uni-

form stat:i.stical reporting on the administration of county jails. The 

sheriff, however, is required to make an annual report to the connnis-
, 

sioners court indicating the number of inmates incarcerated, the asso-

ciated cost, and any profit secured from the retention of federal pri

soners. 60 

To insure the proper custody and treatment of county prisoners, 

the law makes provision for the sheriff, with the approval of commis-

sioners court, to hire guar.ds and matrons to administer the jail facil-

ity. In emergency situations when the commissioners court is not read-

ily accessible, the sheriff may hire additional custodial officers with 

the approval of the county judge. 6l 

Unlike some states, Texas has no provision for'parole from a county 

jail. However, there is legal provision for the connnutation of the sen-

tence of a county inmate. The s~eriff may connnute up to one-third of an 

inmate's original sentence based upon the inmate's adjustment and good 

behavior while in jai1. 62 This is similar to the provision for the 

granting of "good time ll within the state's prison system. 

For inmates held in county jails because of refusal to pay fines, 

:' provis ion is made for "working off" the fine. 63 The Code of Criminal 

Procedure allows an inmate to reduce his fine by a set rate for each 

day's work performed within the jail facility. In those jails not having 

a county farm or adequate work programs, the prisoner is allowed to re-

duce his fine by a specified amount for each day he served within the 

jail facility. 

. I 
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Administration 

In 1972 the Texas Criminal Justice Council published a detailed 

analysis of the 325 jails identified in Texas by the United States , 

Bureau of the Consus. 64 This total docs not include pOlice lock-ups 

that do not detain individuals for more than 48 hours. Of the 325 jails 

identified, 235 were county jails and 90 were city Jails. 65 Aropng the 

city jails, 30 were in communities in excess of 25,000 in population and 

60 were in cities less than 25,000 in population. 66 Texas has more jails 

than any other state, regardless of population. The large number of 

jails in Texas is a function of the fact that there are 254 counties in 

the state of which 235 operate jail facilities. 

Distribution of inmates 

As of March 15, 1970, the Bureau of the Census identified 10,720 

inmates incarcerated in Texas jails.67 In terms of total number of in-

mates, Texas ranks third in the ~ation; preceded by California (27,672) 

68 and New York (17,399). 

It is of interest to contrast those inmates awaiting trial with 

those who have been convicted. Of the 10,720 inmates identified, 7,353 

(68.59 percent) were awaiting trial and 3,367 (31.41 percent) had been 

convicted. 69 This indicates that the preponderance of jail inmates in 

Texas are awaiting trial as opposed to a national pretrial average of 

51 percent. 70 

As might be expected, the vast majority of jail inmates are adult 

males (93.6 percent). The',remainder are adult females (4.8 percent) and 

juveniles (1.5 percent).71 

", 
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Manpower 

As of Murch 15, 1970, the 325 city and county jails in Texas cm-
.. 72 

ployed 1,144 full time equivalent employees. Texas ranks sixth in the 

nation in terms of total jail employees, 'preceded by California, Florida, 

Illinois, Ne,o{' Jersey, New York, and Pennsylvania. 73 Comparing total in-

nmtes to staff employees, the state average ratio of inmates to staff is 
.( 

10:1. 74 
, 

Texas has fewer staff per inmates than all but two states in 

the nation (Idaho and Mississippi).75 

In 1970, the total March ?ayroll for jail employees in Texas was 

$533,155. The average salary for jail employees was' $472 a month,' which 

placed Texas 31st in the nation in terms of custodial officers' salaries. 76 

Facilities 

The 325 Texas jails had a total designed capacity of 17,191 in-

mates. 77 Considering that there were 10,720 inmates incarcerated on 

March 15, 1970, this indicated that on the average Texas jails were 38 

percent under capacity. However, t~is figure is somewhat deceptive since 

rural jails are usually under capacity While urban jails are often over 

capacity. The degree of crowding in the state's jails ranges from some 

jails having no inmates to others being as much as 88 percent over capa-

city. 

Texas jails vary significantly in terms of the age of the facili-

ties. Of the total 5,690 jail cells within the state, 55 percent were 

built within the last 25 years, while approximately 31 percent are be-

tween 25 and 50 years old. One out of 10 jail cells are between 51 and 

75 years old while 4 percent are between 76 and 100 years old. While 

it might be thought that older jails would be found in rural communities, 
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the fuet is thut antiquated juil facilities can be found in both urban 

and rural counties throughout t~e state. 78 

Of the 325 jails in Texas~ 249 are designed to hold pre-adjudi-

cated juveniles. Similarly, 63 jails hold adjudicated juveniles await

ing further legal action. 79 

Financing 

The reported operational costs for Texas' 325 jails during 1969 

was $10)848,000. Planned construction costs for 1970 totaled $973,000 

for renovation of existing jails and construction of ne~ jails.80 

Services 

The Census Bureau survey also attempted to determine the types of 

inmate services offered within city and county jails. However, ques-

tions' concerning types of services were only ~sked of county jails, and 
,. 

city jails in communi~ies with populations in excess of 25)000. Of the 

265 jails which fit this criterion) only 7 (2.6 percent) had recrea-

tional facilities, and only 8 (3 percent) had educational facilities. 

One hundred of the jails surveyed (37.7 percent) had medical facilities 

and 181 (68.3 percent) had visiting facilities including those used by 

the inmates' attorneys. Finally, the Bureau of the Census found that 

7 texas jails (2.6 percent) had no toilet facilities. 81 

Recommendations 

As evidenced from the data presented above, there is wide vari-

ability in both the physical condition and administration of the state's 

jails. Although there are statutory minimums affecting the construction 

and operation of jailS in Texas, enforcement is weak and many jails fall 
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far short of these standards. 

One alternative for upgrading the status of the, state's jails 

would be to create a jail inspection cOlmnission whieh would be charged 

\.;rith the responsibility of annually inspecting all japs in the state 

and would have authority to close any jail which did not meet mininrum 

standards. It is also reconunended that the minimum standards not be 

incorporated into law but be developed administratively, by the conunission 

allowing greater flexibility in updating standards as need requires. 

In addition to this jail inspection responsibility, the commis" 

sion could also publish a monthly newsletter ~king available to jail 

administrators pertinent information on a variety of problems 'in com

munity-based corrections. This could include discussion of diversion

ary programs, officer training, dietary programs, recent appellate 

court cases affecting jail administrations, rehabilitation, and other 

areas. Such a research and deve16pment and feedback mechanism would 

be most helpful to the state's jail administrators in assisting them 

to meet minimum standards. 

If the national jail statistics are accurate, Texas incarcerates 

more people per capita in its local detention facilities than does any 

other state. This is not cost effective or does it necessarily corre

late with ~he greatest public safety. The absence of diversionary pro

gran~ in many conununities allows for no alternative other than incar

ceration. Local conununities should be encouraged to explore the util

ity and cost effectiveness of diversionary programs as a means of off

setting the need for jail construction or expansion. The use of detox-



-----------~~ 

\ 

158 

i[ication programs is probably one of the most significant divcr,sion-

<1ry programs to be considered. The use of recognizance programs, mis-

demeanant pr,obation, and the use of sununons and citations in lieu of 

arrest can greatly reduce jail populations. '. 

It ~s strongly reconunended that a mandatory reporting mechanism 

be created so that annual statistics be made available on the operation 

and physical condition of the state IS- j.dls. The collect-ion of such 

statistics could be done by a state jail inspection commission or in 

the absence of such a commission, by the Texas Department of Correc-

tions. Such information is vital to the proper programing of the cri-
" 

minal justice system in general and to the planning of community-based 

corrections in particular. 

The Texas Department of Corrections 

Legal basis 

The statels prison system began with the establishment of the 

Republic of Texas. During the early days of the Republic, all crimin-

al offenders were under the jurisdict:ton of the sheriff regardless of 

the type of offense or conviction status. By 1842 it was recognized 

that this county-based correctional system left much to be desired and 

in that year the Texas Congress set up a committee to find a location 

for a state prison. Based on the recommendations of this committee, 

the congress established a Texas Prison on a lO-acre site in Huntsville. 

The keeper ~f the prison was directly responsible to the President of 

the Republic and was authorized to hire guards to ~nsure the safekeep-

ing of the convicts. In authorizing the prison the congress made no 
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provisions for the rehabilitation of the inmates who were employed at 

whatever activities ,.;rore thought by the keeper of the prison to be the 

most profitable to the Rcpublic. 82 

After Texas joined tho Union, the first legislature enacted 1egis-

lation for the establishment of a state prison in 1846. This act auth-

orizc.d the governor to appoint a three-man conunission t.o purchas'e land 

for the prison and to supervise the construction of facilities,83 

The Texas Prison received its first inmate in 1849 and grew in 

size and population until the advent of the Civil War. During the war, 

the prison was used as a prison camp for the incarceration., of Union 

soldiers. 84 

The first major legal revision of the Texas prison system was 

initiated by the 40th Legislature in 192J. At this time the legis la-

ture authorized the creation of the Texas Prison Board to set policy 

for the prison system and created -the position of general manager to 

d d . f h 85 supervise a ay-to- ay operat~on ate system. 

The second major legal revision was enacted by the 55th Legisla

ture in 1957. 86 The legislature changed the name of the Texas Prison 

Board to the Texas Board of Corrections and the Texas Prison to the 

Texas Department of Corrections. The name of the general manager was 

changed to director of corrections and his responsibilities were great

ly enhanced,87 

Previously, the basic legal authority for the Texas Department 

of Corrections stemmed from the Texas Constitution which empowered the 

Texas Legislature to provide for the management and control of a state 

88 prison system. Under its current legislative mandate) the Texas De-
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partmenf of Corrections is to be a self-sustaining prison system which 

provides for the humane treatment of inmates. The law also requires 
. 

the department to encourage the training of inmates and to provide op-

't' f h b'l' . 89 portun~ ~es or re a ~ ~tat~on. 

Currently the Texas Department of Corrections is administered by 

the Texas Board of Corrections composed of nine members appointed by 

the governor. The day-to-day administration of the department is super

vised by the director of corrections ~Yho is hired directly by the board. 90 

The director has broad statutory authority including the hiring 

and firing of personnel and the establishment of rul,es and regulations 

pursuant to the humane treatment of the inmates, their training, edu

cation and discipline, segregation and classification. 9l 

In order to assist the director in maximizing these goals the 

legislature has enacted various provisions allowing for the establish-

ment of a school within the department, hospital facilities, and other 

programs associated with the general health and rehabilitation of the 

inmates. 92 

The director of corrections can be removed by the board at any 

time for inefficiency or improper conduct. 93 ~he law provides, how

ever, that the board must notify the director of its intentions and he, 

94 must be given an opportunity to have a hearing before the board. 

In order to assure proper discipline and control, the legis la-

ture has authorized the director of corrections to grant the commuta-

tion of sentence. Under this provision, the director of corrections 

is empowered to grant "good time ll to inmates who properly abide ~;;y the 

rules and regulations of the department. Under this system all inmates 
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arc class£ied into one of three classes. 95 Class I inmates may have 

20 days· of their sentence commuT0d for each month served while Class 

II inmates may have 10 days commuted from their sentence for each month 

served. Class III inmates receive no. commutation of sentence. In addi-

tion to this classification system, approved trustees ~y have 30 days 

96 " 
of their sentence commuted for each month that they serve. 

The director of corrections is authorized to take away an in-

mate's IIgood time ll for failure to comply with the department's rules 

and regulations. 97 Through this system of commutation, the depart-

ment attempts to contro~ and regulate the behavior of. the iRmates and 

to encourage their participation in programs geared to, .. ard. their even-

tual rehabilitation. 

Aside from'furloughs and other forms of temporary release, in-

mates depart from the Texas Department of Corrections in one of two 

ways. If an inmate has served hi.s prescribed sentence with allowances 

for 1)good time", the director of corrections is required to discharge 

the inmate. 98 The director or his executive assistant is required by 

statute to prepare and deliver to the inmate a written discharge indi-

eating the name of the inmate, the offenses of ~'~hich he was convicted, 

the county of convictions, the time he served and any portion of that 

time which was commuted. 

By law, the department is directed to provide the inmate with 

clothing and any money held in trust for the inmate. Inmates discharged 

by the prison are provided with funds by the state. The amount of 

money provided is deter.mined by the amount of time the inmate served. 

The minimum amount is twenty-five dollars and the maximum is one hundred 
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given to those who served twenty years or morc, not including connnuted 

·99 
time. 

The other means of release from the {Texas Dcpartment of Corrcc-

tions is parole. Parolees, while und"er the supervision of the Texas 

Board of Pardons and Paroles are still within the legal custody of the 

Texas Department of Corrections for the duration of their parole. Indi-
\ 

viduals released under parole or .conditional pardon are given fivo dol-

l d "1 d b t' k h f' , 100 If ars an , a ra~ roa or us ~c ct to t e county 0 conv~ct~on. 

the conditions of parole require that the inmate report to 1:1. specific 

location, the inmate is issued a bus or railroad ticket to the speci-

fied location. 

Administration101 

Organization 

As mentioned previously, the Texas Department of Corrections is 

statutorally composed of a nine member board appointed by the governor 

and the director of corrections. Under the director are six assistant 

directors concerned with various areas of administration. These include 

assistant directors for treatment, industry, new construction, agricu1-

ture, business and special services. Included within special services 

d l ' . d d 1 'f' , 102 are ata processing, erop oyee tra~n~ng, recor s an c ass~ ~cat~on. 

The department administers 14 separate prison units in east 

Texas distributed from southeast of Dallas to south of Houston. Among 

these units is the Diagnostic Center where all new inmates are held 

for 30 days prior to classification and assignment to one of the other 

units in the system. Other specialized units include the Goree Unit 

for women, the Ferguson Unit which is used primarily for youthful offen-
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. 
ders and the Jester Unit which incorporates the pre-release program of 
the department,l03 

The 1957 legislative act mandated that the department by a sel£-

maintaining system providing humane treatment and the opportunity for 

training and rehabilitation of the i~Le.. ~suant to this objec-

tive, the department has developed a broad-based agricultural and in-

\ dustrial ·program prOViding _y of the goods and services required to 

maintain this large institution. Every effort is made to provide work 

for all inmates, unli'e other state prisons where the inmates have lit-

tIe or nothing to do. The department has also developed a variety of 

treatment and rehabilitation programs which range from vocational 

104 
training to primary, secondary and college education programs. 
Population 

Currently the department has within its custody in ~Xcess of 

16,000 men and WOmen. During 1972, the department received 6,734 new 

inmates as well as a number of readmissions including persons return-

ing from bench.warrants, escapees, parole violators, persons returning 

from a medical reprieve, and others. During the same year, the depart-

ment released 3,828 inmates under parole supervision and discharged 
3 285 h . . f h . t 105 ' at t e exp~rat~on 0 t e~r sen ences. 

ApproXimately 20 percent of the inmates are sentenced to a period 

of from four to five years while about 25 percent have sentences be-

tween five and ten years. Of all new inmates admitted during 1972 

approXimately 16 percent were committed to sentences in excess of 20 
years .106 

The inmate population is normally composed of about 95 percent 

I" 
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males, of whom 41 percent are Caucasians, 43 pe.rcent Negro and most of 

the rest are of Mexican-Aml7rican background. Approximately one in 

three has served prior commitments in the department, about two out of 

three have previously served jail sentences and approximately one in 

six has been previously incarcerated in other state prisons,107 

The educational equivalency level of new inmates is usually be-

t\vt't'n 5 tlnd 6 YC;J.rs) wld.Ie the average i.ntelligt\nct~ quotient (IQ) is 

108 in the 80 ' s, including about 7 percent whose IQs fall below 70. 

For comparison purposes, it might be noted that individU'als with IQ's 

below 70 are usually considered mentally retarded. 

Budget 

Because of 'the development of .broad agricultural and l.nd.ustrial 

programs, it is difficult to calculate the true cost of tJ1e operation 

of the Texas Department of Corrections. One method would be to define 

the income value of all services.provided within the department, adding 

to it income received by general appropriations. Using this method of 

calculating cost, the total expenses for the operation of the Texas De-

partment of Corrections in 1970 was $41.3 million. Of this total ex-

pense, $24.2 million were recouped through the prison's agricultural 

and industrial enterprises. 109 

Another way of looking at operating costs would be to total all 

cash expenditures and subtract from this amount the income produced by 

t.he prison I s industrial and agricultural programs. Using this method 

of calculation, the department's operating cost in 1970 equaled $28.2 

million. This was offset by income derived from prison programs equal

ing approximately $11 million for a net loss or cost of $17.2 million~O 
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Yet another way of calculating the ~ost of the prison system 

is the cost per day per inmate. Adjustc;.d for income derived from 

prison industries and agriculture, this average was $3.31 in 1972. 

The total state appropriation for the department f.or 1972 was $26.8 

.11. 1.11 mJ. loon. 

One should bear in mind, however, that the indirect costs of 

incarceration are high. These costs include payments made by the 

state in the form of aid to dependent children of the ftunilies of men 

incarcerated in the department, and lost income and taxes that might 

have been paid had these men not been incarcerated. 

Hanpower 

The Texas Department of Corrections employs a wide diversity of 

persons in various functional areas. including custody, treatment, pro-

duction, and supportive services. In addition to the Board of Correc-

tions and the director there are six assistant directors, 14 wardens 

and 16 assistant wardens. 

There are 1,800 correctional officers whose primary responsibility 

is the custody of the inmates and the security of the system. The 

starting salary for correctional officers is currently $500 a month. 

There are 114 employees in the area of treatment, and the system is 

112 supported by 105 clerical personnel. 

The manpower of the prison is augmented by contracts and working 

agreements with a variety of state and federal agencies. Currently 

tho department has contracts with the State Department of Welfare, the 

Conunision for the Blind, the Texas Employment Conunission, the Texas 

Commission on Alcoholism, and the University of Texas Medical School at 

.. 
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(';alvl'}lLon. The Department has also devuloped 'ofork.lng a~ruum(!nts with 

Lho Veterans' Administration) the Social Security Administration, the 

Baylor College of Medicine (which provides resident surgeons to the 

prison) and John Scaly Hospital in Galveston (which provides residents 

in ophthalmology).1l3 

In addition to these agencies, the prison provides offic~ space 

for the institutional parole officiers'of the Texas Board of Pardons 

and Paroles and for lawyers of the Attorney General's Office who assist 

inmates in \.;rriting tV"rits and other legal matters. 

Programs 

Aside from its agricultural and industrial programs, the depart-

mcnt has developed a variety of specialized programs specifically 

geared for the educational and vocational rehabilitation of the inmates. 

The Windham School District, created by the legislature in 1969, is a 

fully accredited educational program supported by the Minimum Founda

tion program. 114 Essentially this is a public school providing primary 

and secondary education for the inmates. There arc currently more than 

8,000 inmates enrolled in academic classes provided by the Windham 

School and each year approximately 1,000 inmates receive GED certifi-

cates or high school diplomas. 

The department has also established vocational training programs 

including one administered in cooperation with Texas A&M University 

involving training for heavy equipment opel?ation and water and sew'age 

plant operation. 115 The department has established a barber college 

under a grant from the Texas Criminal Justice Council with approval of 

the State Board of Barber Examiners. l16 Under the Manpower Development 
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and Tralnlnu A(.:L (NDTA), and in conjunction with the.: Te.:xas Educational 

Al'.~'lll:y alld Llw Tl';<.as Employment Conunis~;ion) the.: Departmcnt has dc.:ve.:l-

oped SCVt'n occupational training prograJTIS which arc capable of handling 

approximately 20 men in each class. 117 

Several area junior colleges including Alvin Junior College and 

Lee College of Baytown have developed college programs for qualifying 

inmates. In the fall semester in 1971, 60 inmates received Associat~ 

118 of Art degrees •. 

Two essential parts of the department's treatment program include 

the proper diagnosis and classification of all incoming inmates so as 

to properly relate inmates needs' and program resources, and the Pre-

release Center located at the Jester Unit. The purpose of this latter 

program is to prepare inmates about to leave the department for their 

reintegration into the community. The pre-release program provides a 

variety of services including counseling and psychological services, 

vocational rehabilitation services, employment counseling and j~b place-

ment services. The pre-release program was initiated in 1963 and is 

credited with reducing the recidivism rate in Texas from about 38 per-

119 cent to a current rate of approximately 20 percent. 

Reconunendations 

In recent years the Texas Department of Corrections has experi-

enced a significant increase in the number of men and women committed 

by the state. Currently the department is receiving over 6,000 com-

mitments a year. It is recognized by the department and many concerned 

individuals thr.oughout the state that some individuals committed to the 
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statu I S pr 180n sys tem could be lllor'e effectively handled by probation 
" 

supervision. However, the absence of full time probation services in 

l\U1ny Texas counties provides virtually no sentencing alternatives for 
, 
f felons other than commitment to the Department of Corrections. 

My concerted effort to extend probation services throughout the 

254 counties in the state would greatly ease the administrative pro-

blems of the department as well as reduce its operational costs. A 

number of alternatives exist for the extens''ion of probation services 

including state subsidy of probation services in rural areas; the ad-

ministration of probation by a state agency, such as the Board of Par-

dons and Paroles; or a statutory requireme.nt thA.t all counties main-

tain full time probation services. Regardless of'the mechanism em-

p10yed to assure statewide coverage of probation services, the crea-

tion of such services would greatly benefit the Department of Correc-

tion. 

As described in a previous section, inmates exit the Department 

of Corrections either at the termination of their sentence or. by re-

lease under parole supervision. In contrast with other states, the 

use of parole in Texas is relatively low. It is recommended that Texas 

develop a mandatory release system ~omparable to that used by the Fed-

eral. Bureau of Prisons. Under this federal system all inmates must be 

released to parole supervision) at least 120 days prior to 

the expiration of their sentences. Such'?', system of mandatory commun-

ity supervision in Te:,;:as during the last few months of a man I s sentence 

would facilitate his integration into the community and should have a 

positive effect on the department's recidivism rate. 
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,I 

The quulity of correctional administration is in great measure a , 1 

function of the quality of the staff, which in turn is related to sal-
.... ,I 

aries. At present correctional officers in the department receive a 

stnrting salnry of $500 per month. Considm;ing the. authority and re-

sponsibility invested in these officers coupled with the rapidly in-, 

creasing cost of living) every effort should be mude to increase the 

salary structure for the Departmcnt's·personne;L. Prison units nenr 

urbanixed arcus, such us Houston, have experienced difficulty in re-

cruitllKmt because of tile competing salaries in such areas. The low 

salary structure also impedes the rqcruitmcnt of appropriately trained 

and educated personnel. 

Unlike prisons in other states which are restricted by law from 

developing self-supporting industrial and agricultural programs, the 

Texas Department of Corrections is in great measure self-sustaining. 

From the vantage point of organized labor, the employment of inmates 

in the industrial, 'agricultural and construction activities of the pri-

son system, infringes on the free labor market. In the past few years, 

various bills have been introduced in the legislature which would great-

ly curtail the department's self-sustaining programs. 

It is recommended that the department be protected from the en-

actment of the legislation that would restrict the use of inmates in 

these programs. While the restriction of inmate labor may create some 

jobs for the free labor market, the disadvantages are significant. Such 

restriction would greatly increase the cost of operuting the department. 

In addition such restrictions would eradicate the vocational benefits 

which accrue to inmates working in such activities and might create a 
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"OW,o problem in finding·suf£ioient work for the inmates within the 
system. 
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CHA~TER VI 

PROBATION AND PAROLE 

. Mary G. Almore 
The University of Texas at Arlington 

More or less informal probation and parole services have been 

available in the United States since the early nineteenth century. 

The first law providing for probation was enacted in Massachusetts 

in 1878 while the first law pertainini to formal parole was passed 

in New York in 1869. 

The history of statutory provision for these extra-institutional 

means of dealing with offenders in Texas is somewhat shorter. Although 

an adult probation and parole law was passed in 1947, no provisions 

were made for funding. The 55th Legislature enacted the "Adult Pro-

bation and Parole Law of 1957, Ij P.robation and 'parole were separated, 

placing administration and funding of probation on a local basis and 

providing for a state system of paid parole officers. A second law 

was enacted in 1965. Basically the same as the 1957 law, it constitutes 

present statutory provisions. An am'endmeht to the 1965 act was offered 

in this most recent 1973 Legislature. It would have established a 

Texas Adult ~robation Office: 

to make probation services avai1abl~ throughout the 
State) to improbe the effectiveness of probation services) 
and to provide financial aid to counties for the establish
ment and improvement of probation services. l 

However, it was not enacted and, apparently, was never reported out of 

177 
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committee. The state's present juvenile court act 'was passed in 1943 

while the first state-funded juvenile parole program began in the fall 

of 1961. 

Thus, in the areas of probation and parole, Texas is essentially 

playing "catch-up balL" ,'In the context of that analogy, the. state has 

made'some runs and base hits. But, it has also made some errors and 

strike-outs and has left perhaps quite a few.runners stranded on base. 

Unfortunately, it is, in fact, a bit difficult to know just how the 

game is going in light of the lack of sufficiently comprehens:l.ve and 

contemporary statistics. Still, some view of the current situation 

can be given. 

Probation: Cur~ent Status 2 

Approximately 215 of the 254 counties of the state currently 

provide adult probation services., This includes an increase of about 

100 counties in the past two years, due to increased awareness of need 

and, importantly, to the invol~ement of the Texas Criminal Justice 

Council. Especially in les~ populated areas, several counties have 

joined together to form single, multi-county departments. 

Including su?ervisors, probation officers, employment counselors, 

etc., there are approximately 400 paid professionals engaged in adult 

probation. The estimated number of probationers (about equally divided 

between felons and misdemeanants) is 80,000. Thus, statewide, the 

average caseload per professional worker would be 200, or four times 

the number recommended by the American Correctional Association as a 

maximum. 3 
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Information regarding the percentage of convicted offenders who 

are given probated terms shows a 1971 probation rate of approximately 

51 per cent for felons and of about 44 per cent for misdemeanants. Of 

all those placed on adult probation, it is estimated that 85 per cent 

are successful, i.~., com~lete probation without its revocation. 

Detailed information regar~ing the relative costs of probation 

vis-~-~ institutionalization is not available. Based on the expe-

riences of other states a cost ratio of approximately 1:5 can be 

estimated. Furthermore, the cost of probation in Texas is significantly 

offset by the statutory provision that each adult probationer may be 

charged a service fee of up to ten dollars a month. 

Educational standards for adult probation officers are set by 

state law. 4 For counties of 50,000 population or over, they must have 

completed four years at an accredited college or university and have 

two years full time paid employment in responsible related work. Addi-

tional experience can be substituted for college, year for year, up to 

two years. This approximates the minimum standards suggested by the 

American Correctional Association: graduation from an accredited college 

or university with a major in the social or behavioral sciences plus one 

year of related graduate study (a year of full time paid experience can 

be substituted but only for graduate, not uudergraduate, study), 

In counties of less than 50,000 population the only requirement 

is completion of two years of study in an accredited college or univer-

sity, well below any accepted minimal standard. It might be noted that 

the previously mentioned amendment, offered but not acted upon by the 

19'13 Legislature, would have required a bachelor's degree plus a year 
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of related graduate study or of full time paid related employment for 

all appointees as adult probation officers. 

Salaries vary across areas, ranging from approximately $6,000 

to approximately $20,000 per year (the latter for chiefs of large 

counties). 

Just as there is no mandatory statewide reporting system for 

adult probation, there is none for juvenile probation. Also, defini-

tive statistics in the latter area are more difficult to secure than 

in the former. To the extent that information is available, however, 

the juvenile probation picture looks even more bleak, in spite of the 

generally accepted value of early intervention in obviating or at 

least reducing further acting-out. The Texas Criminal Justice Council 

is aware of the many deficiencies in this area and has been involved. 

in proposals and efforts to remediate them, but much rem~ins to be done. 

At present less than half (approximately 125) of the 254 counties 

provide juvenile probation services. More than 10,000 juveniles were 

placed on official probation in 1971, but information is not available 

regarding the number of juvenile probation officers on a statewide 

basis. Some regional figures are available, and are summarized in 

Table 1, along with comparable figures for adult probation. As can be 

seen, they represent data for the 6 more urbanized areas in the State 

(and, also, the areas of higher crime incidence). 

It is in these areas that one would expect to find the more sophis-

tieated probation departments. Yet here, also, the ratio of professional 

staff to case load exceeds recommendations with the exception of El Paso 

(where some consideration might be given to that ratio for intake 
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TABLE 1 

REPRESENTATIVE CASELOADS FOR JUVENIJ·t; AND ADULT PROBATION 
DEPARTHENTS IN SIX TEXAS AREAS OF ID. .H CRIME/DELINQUENCY 

INCIDENCEa 

Juvenile Adult 

Number of Average Annual 
Casesb 

Annual Number of Average 
Professional Caseload Cases Professional Caseload. 

Staff per Pro- Staff per Pro-
~o"'c~ r."",1 f!'>!':!::;; nn<>1 

12,000 99 121.21 12,700 60 
) 

8~115 77 105.39 6,867 27 
. 

5,096 25 203.84 3,739 18 
onio) 

2,860 25 
'th) 

114.40 2,713 13 

200c 6 33.33 1,123 11 
) 

2,535d 25 101.40 2,477 12 
(Austin) 

IfSource:----TexasCriminal Justice Council, 1973 Criminal Justice plan,pi;. u 38-49 • 
bNot all juveniles are on official probation; some are not adjudicated while others 

are ultimately committed to the authority of the Texas Youth Council 
cThis does not include 3,000 intake referrals annually handled by an eight member 

staff <for an average caseload of 375.00)~ , 
G.rhis does not include 993 referrals annually for dependency and neglect, custody, 

adoption, etc. (raising the average caseload to 141.12). 
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referrals). Again, this would appear to be so even remembering the 

previously suggested cautions with respect to interpretation of such 

statistics. On the more positive side, however, from the standpoint 

of juvenile probation, caseloads for juvenile officers are 'somewhat 

lower than for adult probation officers. 

Information is not availab~e pertaining to the percentage of 

adjudged delinquents who are placed on probation, nor to the success 

rate of those who are. Nor do figures seem to be available comparing 

the costs of probation to institutionalization for juveniles. Again, 

one can only go by the experience of other states where probation has 

characteristically been found to'be by far the less expensive disposi~ 

tion. 

Aside from the number of counties which provide no services, 

perhaps the biggest weakness in Texas' juvenile probation lies in the 

fact that there are no statewide educational standards for officers, 

Each county establishes its own minimum requirements, and what those 

requirements are from one area to another is not known. It is known, 

however that the more populous counties seek graduates of accredited 

four-year colleges or,universities and often prefer those with graduate 

education and/or related experience. The recommended standards for 

juvenile probation officers would be the same as those recominended by 

the American Corre~tional Associati,on for adult probation officers. 

As with adult probation, salaries vary across areas, ranging 

from approximately $4,000 to approximately $14,000 per year. Certainly 

it is questionable that the former would significantly attract or hold 

well-qualified personnel. 
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Parole: Current Status 

Adult parole is a sta~ewide system operating out of several area 

offices (each serving a varying number of counties) and 27 field offices. 

Not including supervisory personnel, there are approximately 69 
, 

adult parole officers across the state. In fiscal 1971 they supervised 
# .. $"

" .... 
3 ,895 parolees, on active reporting status, for an average cas7,load of 

56.46. This figure does not, by itself, take co~~~c~nce of the fact 
'-' 

that large geographical areas must be covered in a state such as Texas~ 

Nor does it include the more than 1,000 probationers who were also 

supervised by parole officers that year (although this practice no 

longer obtains)., Still, it represents a ratio far more in accord with 

recommended standards 

Adult parole in 

.-
for caseload size thaJJ,,<i:$~round in adult probation. .... 

~~l>';""'-

Texas is adm~ni~tered by the Board of Pardons and 

Paroles. This board is composed of three members, one appointed by the 

overnor, one by the Chief Justice of the Supreme Court and one by the 

presiding judge of the Court of Criminal Appeals. It reviews appeals 

for parole and recommends to the Governor who has the power of final 

decision. By law any offender committed to one of the state's prisons 

is eligible for parole consideration after serving 20 years or one-third 

of his sentence, whichever is less. 

Only 39 per cent of Texas' inmates are paroled, a figure well 

below the national average. This means, of course, that approximately 

61 per cent are released upon completion of sentence, with little or no 

community supervision or adjustment assistance. Of those who are paroled, 

the recidivism or revocation rate is 9 per cent. As elsewhere, Texas' 

statistics show that the first. year of return to the community is 

. I 
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generally the most critical. For example, of the 693 total revoca-

tions in fisr~ 1971, 446 had been on parole less than a year. 

Educational requirements for adult parole officers parallel 

the minimum standards recommended by the American Correctional Asso~ 

elation. That is, the)" must have completed four years of study at 

an accredited college or university and have two years of full time 

paid experience in a related area. 

Figures indicate that the per person cost of adult parole is 
.... _", •. I/Ili 

only about one-fifth or one-fourth that of institutiona~kz~tion 
.. -

($276.00; $1,324.95 in fiscal 1971, for example). Even with more 

extensive use of parole and other improvements in the system, both 

the direct and indirect economic advantages could be expected to 

accrue to parole as has been the general experience itt other states. 

Juvenile parole services are under the direction of the Texas 

Youth Council. The council consists of three members each appointed 

by the governor with the consent of the senate to six-year terms. 

It functions as a policy-making board and is also responsible for 

appointing a full time executive director of the Council. 

Parole services are found for boys in all 254 counties of the 

state, prOViding supervision for 100 per cent of male parolees from 

Texas Youth Council facilities. For girls parole. services are found 

in 193 counties, providing supervision for 78 per cent of the female 

parolees. 

Statewide there are at present 33 male juvenile parole officers 

supervising 3,721 boys for an average monthly caseload of 112.76. 

Across the 193 counties providing female parole, there are 15 female 
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officers supervising 826 girls for an average monthly caseload of 

55.76. The Youth Council reports that average monthly caseloads are 

55.79 for male officers and 30.93 for female officers. Paralleling 

the situation in adult parole and probation, these caseload figures 
, \ \ 

\\ I" 

for juvenile parole officers conform more closely to recommended 

standards than do those avai.lable for juvenile probation officers. 

Still, they do not take into account the broad geographical areas 

sometimes involved, nor the fact that supervision is also sometimes 

extended to probationers. 
, , 
" , Ultimately, most juveniles committed to a Texas Youth Gouncil 

facility are released on parole. For girls, the revocation rate is 

about the same as fc,,,, adul t parolees, .! .. ~., 9.68 per cent in fiscal 
, \ 

1972. For boys, it is substantially higher: 13.62 per cent, again 

in fiscal 1972. This higher rate for boys' may be at least a partial 

reflection of the larger case10ads of male officers, though doubtless 

in combination with other factors: perhaps a greater delinquency 

rate among boyr. than among girls and/or differential criteria for 

parole revocation. 

Juvenile parole officers must qualify for appointment under the 

State Merit System~ with the basic educational requirement of a college 

degree in the social or beha"vioral sciences. As with adult parole 

officers, this paralle'ls or at least approximates the minimum st:andards 

recommended by the American Correctional Association. The minimum 

salary for juvenile parole officers is $~0,176.: 

No information was found comparing per person COB,t/!! of parole 

and institutionalization for juveniles. It would seem reasonable to 
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aSSume, how.ver, that parole is the l.ss e>pensi"e ],'n 

.... v Texas as else_ 
"here, and for juveni Ics as "ell as adu I ts , 

With the ~~ preceding resume Of the current status 

of probation 

and pa~ole some pr bI 

o em areas are qUite probably already apparent. ~rtainly, sUch Probl.
ms 

are not nece.sa~ly peculiar to T~as. 
their being extant, to One degree or another, in more than One sYStem 

in no way lessens their importance for criminal justice in this State. Thus, they would seel, to merit mO"e 

• eXPlicit delineation, along "ith 

The fOllOWing are amOng the more salient Person_ 
nel problems. 

1. 

There is a need to e""tend b ., " 

~ prOation and Parole services 
(both ,adUlt and j'UVenile) to 11 •. 

a COUtrties in the state. 
Othe~ise, these services beco-

e 
.. , sYStems in name Only and their 

potential rehabilitative ValUes are 

essentially lost. ~licit in the problem Of eXtended services is the need fo~ 
~ a SUfficient nUmber of personnel to meet appropriate caseload ratio Standards, 2. 

While. the n~mber Of aVailable probation and parole Offi_ 
cers >s an 'mportant question, one is reminded of the 

gU

ism 

that :'qUantity is no SUbstitUte for quality." 
us, there >s also a need for all sUch Officers to meet ~,~e t ~i n::,um. ed uca ti on al / experi en t1 a I 8 t andard s recommended 

J e ~ .. er>can Correctional aSSOCiation. As the revier.,l 

Cially a problem in Of the current Status has indicated th]" . 

, S l.s espe_ the area of probation. r d d h 

n ee , t e Rate's c~minal 
justice system might be eXpected to profl.' t. b 

y mOVing to"ard the assO
c
1a_ 

t' , II 

>On s preferable" standards: completion of graduate study in an accredited Colle i 

ge or un versity in 'sOcial "ork, PSychOlogy, criminOlogy, 
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law or an appropriately related field~ A number of such educational 

facilities are available within Texas itself, and consideration might 

be given to providing personnel with such incentives as released time 

and/or tuition assistance. Related to this (and, indeed, to the ques-

tion of the number of personnel vis~~-~ time demands) is the p~oblem 

of in-service training. At least at this time, probation and parole 

are dynamic processes. Services in these areas could be expected to 

profit by the availability of effective in-service training, irrespec-

tive of initial educational prerequisites. 

3. If the State is to require meaningful m1nlmum stand
ards for employment, ,it should also provide adequate 
remuneration. 

Salaries are a problem, in part because of their variability 

from one region to another (at least in probation) and in part because 

they often fail to match the level of professionalism and preparation 

desirable for appointment. Problems of professionalism involve more 

than salary and educational standards, however. They also include 

questions of reasonable opportunity for advancement on merit; employ-

ment security (a kind of tenure with clear-cut causes for dismissal 

and the right to ~ppeal); consistent job descriptions which do not rob 

the professional of his flexibility but do ensure that personnel at the 

same level have the same general duties, etc., from area to area, and 

personal commitment to an appropriate code of ethics. 
\ 
i \ Admittedly, solutions to these personnel problems would require 
j 

participation at aome cost to local control. This would 

especially true in probation. It is a cost to which some would 

But, for all the merits of local control,. what 
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