If you have issues viewing or accessing this file contact us at NCIRS.gov.
’??f'!] oy

R A o SCRETIONARY GRANT
I Vv U. S. DEPARTMENT OF JUSTICE P es REPORT
; ,)LAw ENFORCEMENT ASSISTANCE ADMINISTRATION
{ A
: LEAA G e[ DATE OF REPORY REPORT NO,
; A—DF - 09~ 0035 “3
alifornia Council on Criminal Justice . 74-ED-09-0009 |) 1 Dec 75 ! Annnal ¥
IMPLEHENTING SUBGRANTEE ) TYPE CYF?EPORT . ’ '
State of California ' ] REGULAR QUARTERLY []SPECIAL REQUEST
L | . Department of Justice - : [X} FINAL REPORT Fiscal Year 1974/75 '
This microfiche was produced from documents received fer : : G
. . . . . ) v 17 AMOUNT . ;
inclusion in the NCJRS data base. Since HCJRS cannot exercise . S SHORT TITLE OF PROJECT GRA 370,576 tad
. fes ‘ . ’ Offender-Based Transactional Statistics $8 -«F{OOL?GC?{ (c) $379, e
contrel over the physical condition of the documents submitted, REPORT IS SUBMITTED FOR THE PERIOD - TH -
the individual frame tiua!ity will vary. The resolution chart on SIGNATURE OF PROJECT DIRECTOR , e NAME&T‘;LE e .
: , ‘ W. K. Knutila Do
this frame may he used tn evaluate the doeument quallty _ ‘Z,(/ /&43 @ Acting Chief, Bureau of Criminal Statistics|
o L . |commMENTE REPGHT HERE TAad Conthisation pades as raguired.) , , - :
E ‘
L (SEE ATTACHMENT) ‘
s 128 2.5 B
- |
28 | | %
il £ | |
E-‘i"; 1 ' - . ‘ .
; Tl = o - o B | |
;\v 5 N ) : } N . ¥
1.25 Jih 1.4 ”” 1.6 | | el .
{
MICROCOPY RESOLGTION TESI GHART S e
NATIONAL BUREAU OF STANDARDS-1963-A : . e :

; i
Microfilming procedures used to create this fiche cemply with
the standards set forth in 41CFR 101-11.504 i

. : «
" : 4
Points of view or'f'opinimns stated in this decument are ,
those of the author(s) and do ast repressat the official :
position or policies of the U.S. Department of Justice. "
U.S. DEPARTMENT OF JUSTICE
LAW ENFURCEMENT ASSISTANCE ADMINISTRATION . : ‘ - : ;
g e ‘ ' v T : [ .
NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE w T SR — e )
: s @ B VED By GHAMTTL STATE PLANNING AGEICY (Oflcial)
msmm{m B.C. 2353i L
| U1 AA FORM 455)/|(rtl‘v. A RY R v HT'J"L;\‘(‘.L,'- l.’l;;\i{‘:;o\.i;&'-!:o, WHICH 1S ousog_e:‘ru. B . i DOJ- ‘973__, [

-f»w«..m i el )

" ipate fubmed




ANNUAL REPORT ) : | . Key personnel from local law enforcement agencies, prosecutors,

lower courts, and sﬁperior courts were trained in completing and
I. Summary of Activities for Fiscal Year 1974-75 '

processing the statewide "Disposition of Arrest and Court Action®
A. Activities , o
(Form JUS.8715). This training was directly responsible for a
The statewide Offender-Based Transaction Statistics (OBTS) program : : : ‘
. , 50 pnercent reduction in errors on the dispvosition documents used
evolved from the need for a central and standard reporting system ' ,
' i for statistical data by the Bureau of Criminal Statistics (BCS)
to. collect, collate, analyze, interpret, and report criminal justice ' ’ ‘ ‘
for criminal history (rap sheet) information collected by the

statistical data in a useful and meaningful format. The OBTS ,
. Bureau of Identification (BID).
reporting system provides data in a form and style useful to the

Governor, Legislature, federal, state, county and local adminiétrators, »
. The OBTS system of collecting and coding criminal justice
law enforcement agencies, prosecutors, and courts. - The data may be s ‘
‘ . information from law enforcement agencies, prosecutors, and
utilized in future planning, in making decisions, and evaluating
. R , courts has expanded from the four southern counties to include
local programs and legislative changes.

56 of the 58 California counties. This was implemented in

" ) Novembey 1975 when BCS began coding 1975 felony arrest dispo¥
. The OBTS program has been reorganized to achieve its stated objectives. ' ‘ : ‘
: . , . ’ sitions. The remaining two counties are not yet able to renort
The organizational chart attached as Exhibit A illustrates the L .
' : disposition information in the JUS 8715 format and reporting
management policy and shows the span of control, supervision of i .
_ : in a different format.
personnel, and quality control measures. -

. Work simplification procedures, work standards, and a file .
. All milestones were met during the first year of the project ‘ : o
. ‘ S o 5 maintenance progran: have heen:estabhlished.

(1974-75). Computer programming of disposition files and A ‘

output reports were completed. Criminal justice information , .

e , . - A Comprechensive Data System (CDS) State Advisory Board has been
was collected from Los Angeles,‘San Diego, Orange, and San
. . established.
Bernardino counties, coded, and placed on magnetic tape. These

counties represent over 60 percent of the state's population.

Impact on the Crininal Justice Svstem

' : ' E . . A single reporting form now sezrves the data collection needs of
. Edit checks of the 1974 dispositional data are currently in , “ ' o , o
«.. ; A T . ’ e Lboth BID and BCS. This eliminates duplication in reporting criminal
. progress to ensure the quality of the data. @ : ‘
o . _ : ‘ justice data.




Disposition daté‘relating to;raﬁe offenses and convicted defendants
were distributedf?o legislatérs &nd private organizations; and may
have contributed £o recent rape prosecution legislation.

Disposition datayrelating tovdefendants convicted of possession of
marijuana were éigtributcé tovlegislators, study groups, and private
organizations andﬁﬁay have contfibuted to marijuana venalty

legislation.

DistSition databrelating to coﬁvicted defendants sentenced for
crimes of violénce in‘which firearms were used were distribiited to
legislators, the GQvernor's Offiée, the Attorney General, and law
enforcement groupé{ This éontributed significantly to the mandagory
prisdp sentence leéislatior which was signed by Governor Brown oﬁi

Septenber 23, 1975;

An audit of disposition documents and records received from the

Los Angeles Count§ Clerk's Office»helped to improve their disposition

reporting. These documents are used in statistical and criminal

history files.

In the California Supreme Court‘case, People vs. Rincon-Pineda

(14 C. 3d 864), OBTS data were uéed to indicate that a rape charée
iis not so difficult to defend against as to warrant a mandatory |
cautionary instruction. The court ruled cautionary instructioﬁ 
should not continue to be ﬁandated in ﬁhe trial of every case

involving a charge of a sex offense.
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in California.

OBT . .
BTS data provided the basis for reply to a number of diversified

SOGClal ..;tu-‘} .\e(,lL‘keStS <~ g a] W

(partial listing):

. American Justice Institute

. American Psychiatric Association

. California Attorney Cénerai's Office
. California State Legislature

Staff Attorney, New York City
Women's Organization Attornev

to major '
o major pewsyapers and all other information media

Major Programs Implemented

Dispositi - i itd
vosition Tree The "disposition tree" data display is a unique
] AT

reporting format of y ' i
the OBTS brogram. It graphically shows how

ad y<! ’
ults arrested on felony gharges filter out at the various levels

of the Calif i imi i i
alifornia criminal justice system.

The input document for the OBTS system is the "Disposition of
Arr i ‘ :
est and Court Action" (Form JUS 8715)., This single-page, four
, -
‘pa . .
part form tracks the arrestee/defendant from the rpoint of arrest

;?o the point of final disposition, regardless of whether that




disposition is at the law enforcement, prosecutor, lower court,
or superior court level. Both numeric totals and percent
calculations are indicated at each step of the criminal justice
system where the adult felonyv arrestee can receive a Final dispo-

sition.

In addition to displaying numeric and percent data, a series of
elapsed time reports are alsa a part of the disposition tree
package. These reports show the lapsed time in days from the date

of each felony arrest to the date of final disposition.

There are numerous applications of the disposition tree format in
-which dispositional data for specific law enforcement agencies,
courts, counties, offenses, etc. may be displayed upon reguesh.
More information of the OBTS dismosition tree data, together with

samples of the felony. disposition summary and elapsed time

Adisposition trees are attached as Fxhibit BE.

The Taw Enforcerment/Prosecutors' Prodram; Lower Court; Superior
Couxt: Programs

The Law Enforcement/Prosecutors' Program establishes the typical offender's
entry into the criminal justice system after an arrest; while the lower

and superior court nrograms define the offender's judicial disposition.

The first phase of the OBTS program is now operational throughout the
state. The OBTS data base now contains appfoximately 12 percent of the
1973 final dispositions of adult felony arrestces/defendants in four

counties (Los Angeles, Orange, San Bernardj=o, and San Dicgo).

[

i
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The Apnellate Court Proaram

The Appellate Court Program redesicgnated the_Offender«Basdd
Appellate System (OBAS) describes an offender's disposition
from a court of appeal. Akmaster file definition and Mark IV
update program have been developed, Phase I data, 1974 appeals

filed, have been placed ohto tape.

State Correctional Program

OBTS has created several correctional file tapss including a
tape containing three vears of correctional information
(1971-1973). The data are being collected from various éources

to be used for the publication of statistics regarding superior

‘court commitments to the state correctional treatment programs.

+

.These data will serve as a source for obtaining a five-year, .

statistical, or statistically descriptive trend of information
such as: offense; types of commitments; reasons for judicial
process delays; and the age, race, sex, and prior;record of

persons committed.

OBTS Audit :
The automated external audit, the Offender-Based Subject in
Process (OBSIP), monitors the documents to ensure that a

disposition is received for each felony arrest and/or court action.

During the OBSIP process, any duplicate documents are eliminated.
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TRAINING COURSES COMPLETED BY OBTS PLRSONNEL

Course title

In-service

Coding Rap Sheets

- Disposition Tree

Guildeline for Offenses
Orientation for New Employees

Orientation to Biomedical
Statistical Package Programs

Procedure I
Procedure II
Procedure III

Record Control

Review of Procedures I and II

Syntax

Qut-service

Coping with Organization Stress
Government Management Seminar
Group Leadership

Introduction to Probability
and Statistics ‘

Juvenile Delinquency

Making the Transition to a
Supervisory Position

- Management by Objectives

Mark IV Programming

Oxganization Development

Institution

OBTS
OBTS
OBTS

BCS

BCS
OBTS
OBTS
OBTS
BCS
OBTS

BCS

UCD Ext.
MDS

MDI

Chapman

Chapman,gf

UCD Ext.
MDI
EDP

UCD Ext.

Course
hours

35

40

32

48
48

16
24

Credit
hours

Number of
attendees

18
20
10"

24

45
10
- 40
40

\

L)

TRAINING COURSES COMFLETED BY 0OBTS PERSONNEL - Continuedg

Course title Institution
Seminar - Completed Staff
Work CALTRANS
Successful Middle Management . DOJ
Written Communication ;
Principles Uucn Ext.

Course
hours

24

Credit Number of
~hours attendees

0 3
0 1
0 2




Personnel

The OBTS component was staffed in accordance with the personnel

requirements contained in the grant.

Piscal

1. All equipment and supplies required for mission support were
obtained.

2, Cumulative grant funds awarded: $1,356,752.

3. Cumulative granﬂgfunas expended: $1,356,754

Special Requirements

Not applicable.

Implementation Problems

Because of the complexzity of the system and resources needed to

establish OBTS and related files, it was necessarf to delay furtherx

development and implementation of the Tocal Detention Statistical -

Program and the Local Treatment Proaran.

1

II. Renquested Revisions

A,

Programmatic

None, |

Budgetary

Expenditures for consultant scrviccs amountéd to $5,271 for the .
Fiscal Year 1974-75. Ixrertise availéble in BCS precluded the need
fqi Eurther consultant services during this grant period. However,
fﬁture goals and objectives in the ODTS component may'require

additional consultant sorvices.

Other budgetary revisions are shown on the attached OCCJIJP Form

223 as Exhibit c.
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A DESCRIPTION OF THE .

S

OFFENDER-BASED TRANSACTION“STATISTICS SYSTEM

S

California Department of Justice
Division of Law Enforcement
Bureau of Criminal Statistics

77 Cadillac Drive.
- P.O. Box 13427
Sacramento, California 95813

&

Prepared by:

. Dpavid G. Miller
i ~ Program Administrator

and
E. Déﬁhis,Bafﬁholomew’
Program Manager




DEVELOPMENT OF THE OBTS SYSTEM

On January 1, 1973, the Offender-Based Transaction Statistics system
(OBTS) was expanded from a pilot study in San Diego County to include

the four largest southern California counties: Los Angeles, Orange, San
Bernardino, and San Diego. : T

The vehicle for reporting the statistical data relating to the final
disposition of each adult felony arrest, warrant, or indictment is the
Disposition of Arrest and Court Action, form JUS-8715. (See page 11.)
This four-part, single-page form replaces.forms JUS-700 and CII 15,
formerly required by the Department of Justice.

The JUS~-8715 form was designed to follow the adult felony arreStee/defendaﬁt

through the arrest, prosecution, and court, phases of the criminal
justice system. Copies of the completed JUS-8715 forms are forwarded to
the Bureau of Identification (BID) and the Bureau of Criminal Statistics
{BC8) in the Department of Justice; the Federal Bureau of Investigation
(FBI); and the specific local law enforcement agency involved.

PURPOSE OF THE JUS-8715 FORM
The JUS-8715 form serves a t&e—fold pﬁtpose in the Department of Justice:
As the central rep051tory of criminal records' information in

" California, BID uses form JUS-8715 to record disposition
information on rapvsheets == beth automated and manual.

2, fAé the central agency responsible for COllectlng, analyzing,
s‘and interpreting data to describe crimeand delinquency in
California, BCS uses form JUS- 8715 as the ‘basis for: accumulating

trends and patterns in criminal act1v1ty.' These statistical
data are used by federal, state, and county agencies, as well
as numerous other organizations (and individuals) both in
California and throughout the United States.

SCOPE OF THE OBTS SYSTEM

BCS has been receiving arrest dispositions on the JUS-8715 form from
criminal justice agencies in the four OBTS counties since January 1, 1973.
Final dispositions can be made at several levels in the criminal justice
system: law enforcement, prosecution, lower court, or superior court.

The JUS-8715 form is forwarded to the Department of Justice upon final
disposition at any of these levels.

BCS coded a random sample of 25 percent of the JUS-8715 forms. To be
~included in the sample, the defendant must have been arrested on a
felony charge after January 1, 1973 and have a final disposition recorded.

!

information and statistics on criminal offenders and establishing . :

between July 1, 1973 and December 31, 1973. This sample is somewhat
weighted in favor of those dispositions sent from law enforcement

agencies rather than courts because courts are the final link in the
'Justlce process.

The orlglnal 25 percent sample has since been expanded to include coding
of all the JUS-8715 forms initiated in 1974 in the four OBTS counties
for adults drrested on felony charges. Hopefully, the OBTS system of
reporting will be operational statewide by 1975.

Until such time as the OBTS system of statistical reporting is fully
operational. on a statewide basis, BCS is using the JUS-8715 data now
collected from all counties to maintain an information system on all
superior court dlSpOSltlono in California counties.

DISPOSITION TREE DATA DISPLAYS

The OBTS system has stimulated the development of a data display known

as the "disposition tree." The disposition tree depicts the various

levels in the criminal justice system at which the adult felony arrestee

can receive a final disposition. .Both numeric totals and percent calculations
are indicated. These enable the user to relate the specific level of
disposition (arrest, prosecution, or court) or type of disposition

(release, probation, jail, etc.) to the four- -county total of OBTS felony
arrest dispositions. Charts 1A, 1B, and 1C show the felony disposition
summary of these arrests.

ELAPSED TIME REPORTS

In addition to dlsplaying numeric and percent data, a series of elapsed
time reports are also a part of the disposition tree package. These
reports show the elapsed time in days from the date of each felony
arrest to the date of final disposition, regardless of whether that
disposition takes place at the law enforcement, prosecution, lower.
court, or superior. court level. Charts 2A, 2B, and 2C show the elapsed
time for the various dispositions of the adult:'felony arrests in the
four OBTS counties during the last six months of 1973.

APPLICATIONS OF DISPOSITION TREE FORMAT

There are numerous appllcatlons of the disposition tree format whxch are"
available upon request In addltlon to the attached four-county report;
the following types of OBTS reports can be produced from the information
received by BCS on form JUS-8715:

1. The three non-Los Ahéeles counties (Orange, San Bernardino,

San Diego). ¢
2, Individual reports by any of the four counties by arrest.
-0




3. Any selected arresting agency within the four counties. '
4.  Any selected charged offense.

5. Any selected filed offense in either municipal or superior
courts, or both,

6. ~Any selected convicted offense in either mun1c1pal or superior
courts, or both. A

7. Any of the four counties where the final court disposition
ocecurs,
8. Any selected lower court or superior-court judicial district.

The disposition tree data shown in Charts 1 and 2 represent a 25 percent
sample of the dispositions of adult felony arrests made in Los Angeles,
Orange, San Bermardino, and San Diego Counties as described on pages 1-2.
Since the sample was restricted to those documents received by the
Bureau of Criminal Statistics, the totals probably do not reflect

exactly one~fourth of the actual adult felony arrests made by any single
agency or group of law enforcement agencies in each of the four OBTS
counties. The data do show how the arrestees, whose dispositions were
completed, received, and sampled, filtered out in the criminal justice
system.

STATEWIDE SUPERIOR COURT DISPOSITION TREES

In addition to these computer-produced disposition trees for the four
OBTS counties, BCS can manually prepare a disposition tree showing all
superior court dispositions for any county using the JUS-8715 reporting
format. See Chart 3 for“an.example of a statewide (i.e., all 58 counties)
disposition tree showing all felony defendants disposed of in Califormnia
superior courts in 1973.

The attached disposition trees are representative of the type of automated
statistical data that can be readily produced from Offender-Based Transaction
Statistics system. The optimal usefulness of the data shown is contingent
upon both the 1n1tlatlon and accurate completion of the Disposition of -

Arrest and Court Action form (JUS~8715) by law enforcement agencies,
prosecutors, and courts in California. Incomplete and/or inaccurate
reporting will result in distorted disposition data. v
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_ FELONY DISPOSITION SUMMARY FOR FOUR COUNTIES, JULY 1, 1973 THROUGH DECEMBER 31, 1973

Disposition Level by County'

: Los Angeles San Bernardinc
Hi Total County . Orange County San Diego County County
Dispositién‘level Number | Percent | Number | Percent | Number | Percent | Number | Pencent | Number .| Percent
Totaly « v v & v 6 o s b s s e e v e e e 11,076 100.0 7,721 lG0.0 1,152 100.0 1,650 100.0. 552 100.0
Not convicted, . + 4 + v 4« ve o . - v | 6,176 55.8 4,159 53.9 695 60.3 1,045 63.3 277 50.2
Law enforcement release. « « « « + « 1,324 12.0 894 11.6 26 2.3 328 19.9 . 76 13.8
Complaint denied by : R Rt » i
district attorney or city attorney . 2,047 18.5 1,606 {  20.8 170 14.8 212 12,8 59 10.7 . :
Dismissed, acquitted, : . B L
juvenile court, ete. . . . . o . . . 2,805 25.3 1,659 }.::21.5 499 43.3 505 30.6 142 25.7
Lower court (misdemeanor complaint). 1,482 13.4 860 11.1 332 28.8 233 14.1 57 10.3
Lower court (felony complaimt) . . . 846 7.6 425 5.5 134 11.6 217 13.2 70 12.7
Superior Court + .« o v a s 0w e 477 4.3 374 4.8 33 2.9 55 3.3 15 2.7
Convicted. . + v « ¢ v 4 4 4 4 v o o 4 4,900 44,2 3,562 46,1 457 4539, 7 ) 275 49.8 .
Lower court (misdemeanor complaint). . 2,488 22,5 2,005 26.0 2271, 9.7 107 19.4 =
o Lower court (felony complaint) . . . . 477 4.3 169 2.2 126 10.9 50 9.1 £
Superior court . .« + v . . s o« v . . . | 1,935 17.5 1,388 | 18.0 104 9.0 118 21.4 o

dispositions between July 1, 1973 and December 31, 1973.

Percentages may not total 100.0 due to rounding.
. . Bureau of Criminal Statistics

Note: Disposition data based on charged offense for those defendants arrested between January 1, 1973 and December 31, 1973 only with o ,
d o %3; i Geptember 1975
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'SUMMARY, JULY 973 THROUGH DECEMBER 31, 19732

FELONY ARREST DISPOSITI
, ) FOUR COUNTY L
i 11,076 '
4? : : 100,0, Percent ‘ I
Not convicted - Cenvicted
Nymber | Percent ~ ) Number | Percent
Total not convicted. , v v o s o + o s o4 s o 4 4 v e s 5,176 55.8 Total convicteds ... + « . 4,900 44,2
Releésed by law enforcement, « o « ¢« ¢ « & 4 44 4 e . s 1,324 12.0 Lower court o -
s © {misdemearor complaint). . 2,488 22,5
Complaint denied by district attorney or city attorney . 2,047 18,5 Lk el
lower court i
Dismissed, acquitted, juveni remand, BtCus « & « - . - | 2,805} @ 25.3 (felony complaint) , . . . 477 4.3
Lower court (misdemeanor complaint), . . . . « « . . . 1,482 13.4 Superior court « s v v 4 4 . 1,935
Lower court {(felony complaint) . . . . G e e e e 846 7.6
Superior cour@{. © h e e e e e s e b e e e e e 477 4,3

Sentenced {(convicted)

s Department . :,.v; gProbation
: of Mental Straight " - and Jail | Fine ’

Total | Prison | CRC Hygiene | CYA jprobation| . = jail only | only |Other

Number Total. . « « » ‘kA e e e e 4,900 217 62 : l,%éﬁ 2,085 413 264 1
Lower court (misdemeanax complaint). .| 2,488 - = ; 967 1.020 2701 228 1

+ Lower court (feleny cSmplaint) « e e 4717 - = "i> 2 228 172- 44 31 . 0

% SUPErior GOUrt « o « o v & o » « o o o] 17933 217 62 l8 i? 71 570 893 89 5 -
Percent Totale o o o o o & ¢ % v 4 4 o o o o = 44.2 2.0 | 0.6 ; 15.9 18.8 3.7 2.4 0.0
wLowef court (misdemeanor complaint). .| 223 T - 8.7 9.2 2.4 ?‘1 0.0

ﬁf"f ' Lower court (felony coﬁpl;int) . s 4.3 % - | 2.1 1.6 0.4} 0.3} 0.0
Superior court . . 4 o e 4 ... ay. .}o7.s 255 0.6 0.2 0.8 5.1 8.1 1‘9'9 0.0 -

Apata based on charged offenses for a 25¢ percent ‘sample of defendants arrested between Januaxv 1, 1973 and December 31, 1973
only with dispositions between July 1, 1873 and begember 31 1973,
Note: Percentages may not total 100.0 due to xoundlng. ‘g

. Bureau of Criminal Statistics
October 1975
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FELONY ARREST Dxéégs;mxon SUMMARY, JULY 1, !73 THROUGH DECEMBER 31, 1973EL , ‘ :
oS ANGELES COUNTY

100.0 Percent

Vot convicted e COn"m’Ged
. : Number { Percent Numbéé‘nPéréent
" Total noéjconvicted. T R 4,159 53.9 Total convicted, « + « « + 3,562 48,1
Released by law enforcement. « + o o + o ; Ve r e a e e 894 11.6 Lower court

- ‘ . (misdemeanor complaint}. . 2,005 26,0
Complaint” denied by distnjct attorney or city attorney . 1,606 20.8
Ry i Lower court

Dismissed, acquitted, juvenile Temand, etc.. . .« . . 1,659 21.5 (felony complaint) . + . . 169 2.2

€T

Laver court {misdemeanor complainb), . . » + . + . 860 11.1 Superior court , . 4 v ¢ « 1,388 18.0
Lower court (felony complalnmt) « » v ¢ v « v v v o« « |70 435 5.5
Superdor coUrt « ¢ v v e e s s s w e 0 e e e e e e 374 4.8 a
| : :
| .~ | A
é’ ¢ w

Sentéﬁped (convicted)

Department Probation .
B of Mental Straight and Jail | Fine
Total | Prigon} CRC Hygiene | CYA | probstion Jail only { only {Other
Number Tot8L & v 4 v s s 5 40w s e e o s o] 3,562 150 41 12 | 58| 1,162 1,589 328 | 221 1
Lower court (misdemeanor complaint). .| 2,005 L - - 2 €85 895 230 192 1
Lower court (felony complaint) . . . . 169 - - - 1 75 50 1g] 2 0
Supericr court . . « . . .’. e ¢« ¢ o) 1,388 150 |. 41 12 551 644 80 4 0
Perceny Total. . + . « ¢« v v o v o0 0w oW 46,1 1.9 '0.5 0.2 a.8 20,6 4.21 2,91 0.0
Lower court {mizdemeanor complainz). .| 26,0 - - ’ - 0.0 >?18.9 11.6 3.0] 2.5] 0.0
Lower court (felony complaimt) . . . .| 2.2 - - = 0.0 0.6 0.2 0.3 0.0
Superior Court ¢ v « ¢ . v e 5 o+ o) 18,0 1.9 4 0.5] 0.2 0.7 § 8.3 1.0! 0,1} 0.0

8pate based on charged offenses for & 25 percent sample of defendants arrested between January 1 1973 and December 31, 1973
only with dispositions hetween July 1, 1973 and December 31, 1973.
Note: Percerntages may not total 100.¢ due to rounding.

Bureau of Crzmznal Statistics
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SAN DIEGO COUN”Y

Ny

100.0 Percent

I‘ELOHY ARRED”‘ DI"POSITION SUMMARY, JULY 1 Q?B THROUGH DECEMB}ER 31, 1973%

v

JL 1,650

DRI

1973,

only with dispositions between” ‘July 1, 1973 and December 31,
Rote: Percentages may not total’100.0 due to rounalﬂ&. ¥

Not convi@f?& Convicted
- fumber | Percent | Number | Percent
Total not convictedy « « .« . b4 e 4 oo e v e e . o+ . | 1,085 63.3 Total convicted. . ( .+ « .| 605 | 36.7
Releaged by law enforcement. .+ « + « «a ¢ ¢ o o 0 o v o 328 19.9 Lower court
~ (misdemeanor complaint). . 149 9.0
Complaint denied by district attorney or city attorney . 212 12.8
) L Lover court
Dismissed, acquitted, juvenile remand, etc.. . . . . . . 505 30.6 (felony complaint) . « . . 132 8.0
Lower coupﬁj(misdemeanor complaint)s « o v o v 4 4 . . 233 '414.1 Superigr court « v v v a el 324 19.6
Lower cour{ (felony comg;éint) © e e b s h A e e e e 217 13.2
Superior cdﬁrt . P e e e . 585 3.3
(2
Sentenced (convicted)
Departmenﬁ Probation
of Mental and Jail | Fine
Total | Priscn | CRC Hygiene Jail only | only |Other
Number Total. . . . . .| 605 39 | 16 3 206 : 12 | 0.
Lower court {Wisdemeanor complaimt). .{ 149 - -1 - 31 11 10 0
Lower court Cielpny complaint) . . . . 132 - - - 1 84 33 iz 2 0
Superior courtin « « o ¢« o 40 o o« .| 324 39 | 16 3 9 107 142 8 0 0
Percent TOB&L. v + v « ve e o v v o 0 s ool 36.7] 2.4 {1.0 0.2 0.6 | 17.5 12.5 1.9] 0.7 ] 0.0
O : | &
Lower court (misdemsgnor complaint). . 2.0y - - -~ 0.0 1.9 0.7 0.6 | 0.0
Lower court (felony . e 8.0 - - - 0.7 0:l ] 0.0
Superior court . . ..o 1806 2.4 {1.0] 0.2 6.5 0.5 0.0 | 0.0
8Data based on charged uffenses for a 25 percent sample of @qiénQants arrested:between Janusxy 1, 1973 and December 3%, 1973

Bureau of Criminal Statistics
October 1975
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FELONY ARREST DISPOSITION SUMMARY, JULY, 1, 1973 THROUGH DECEMBER 31, 1973
ORANGE COUNTY

. 100.0 Percent | .
& 1,152 - [

ot convicted

Convicted

Number Percent Number | Percent

Total not convicted: . « ¢ v v ¢ v ¢ ¢« ¢ ¢ e e e 0 695 |- 60.3 Total aonvicted. .'{'; . .. 457 39.7
Released by law enforcement. . + « « o v o 0 s o v 0 o 26 2.3 Lower court
: L , {misdemeanor complaint). .. 19.7
Complaint denied by district attorney or city attorney .. 170 14.8
‘ . L ‘ . Lower court o )
: Dismissed, acquitted, Juvenile remand, ste.. . . . v . . 499 43.3 ) {felony complaint) . . . . 126 10.9
f Lower court (misdemeanor complaint). . . . . « vie W . 332 28.8 Supericr court « v + « 4 .« 104
} Lover court (felony complaint) . . v ¢ v « o v o o « & 134 11.6
| Buperior court . . . . .. oo Ll 0 e e e e e 33 2.9

ST
L TIVHD

‘ Departuent Probation l
. KR of Mental Straight and Jail | Fine
: l:§Rﬁiéon CRC Hygiene | CYA | probation jadil only | only |[Other
Humber Totali « v « v v o 4 . . jwl e e 457 9 0 2 1 170 238 17 20 0
. Lower court (misdemeanor complaint). . 227 - - . 0 121 80 9 17 0
Lover court (felony complaint} . . . . 126 - | - - 0 41 79 4 2 0
SuUpPerior eoUrt « + « v v e e 4 4w 4o 104_”“¥‘ 9 0 gb 1 8 79 a4l 1 o]
Percent Total. « + v v v v v v v v v e 0 39.7:: g.8 | 0.0 0.2 \ 0.1 4.8 1 20.7 1.5] 1.7 } 0.0
Lower cowrt (misdemeanor compleint). . 19.7 - -1 B I 105 6.9 0.8 1.5] 0.0
Lower vourt (felony complaint) . . . .| 10.9 it - - 0.0 % 3.6 6.9 0.3 0.2 | 0.0
Supericr court . wiaiin. o« ov e o 9.6 0.8 | 0.0 0.2 0.1’;“" 0.7 6.9 6;.3 0.1 | 0.0

Bpata based on charged offenses fbr & 25 percent sample of defendants arrested between January 1, 1973 and Decenber 31, 1973
...only with dispositions between July 1, 1973 and December 31, 1973. -

Note: Percentages may not total 100.0 dué to rounding.

Bureau of Criminal Statistics
October 197%
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100.0 Percent

FELONY ARREST DISPOSITION SUMMARY, JULY 1,373 THROUGH DECEMBER 31,1973
SAN BERNARDINO COUNTY

é - 552 ‘L
Not convicted Convicted
Number | Percent Number | Percent
Total not convicted. C e e e s e e e e e e 277 50.2 Total zenvieted. , . . . 275 49.8
Released by law enforcemepn .. . . . .. . 76 13.8 Lower court
v ' (misdemeanor complaint). 107 19.4
Complaint denied by distiii . 59 :10.7 . o
S i Lower court : .
Dismissed, acquitted;’ . 142 | 25.7.° (felony complaint) . 50 9.1
Lower court .misdemean| . 57 10.3 ~ Superior court . . . . 4 . . 118 21.4
Lower court {felony complaint) . & « « ¢ & 4o « o o « & 70 12.7
SUperior Court .+ + v v v 4 ek e e v e e e 15 . 2.7
Sentenced (convicted)
Department Probation
of Mental ‘ Straight and Jail |Fine
Total | Prison | CRC Bygilene | CYA |probation | Jail only | only |Other
C Number. ToBBL. .+ 4 v 4 e v e h e e e s e . ul 275 19 5 1 6 145 51 371 11 0
lovwer court (misdemeanor complaint). . 107 - - - 0 64 14 20 9. 0
i
i
Lower court (felony compleint) . . . 50 ~ - - ) 28 10 10 2 0
SUperior court .+ .+ . . . 4 o+ . s . . .| .118 19 5 1 6 53 27 7 01 0
Percent Total. v ¢ o v v v 4 s ¢« ¢ s v s W 49.8 3.4 0.9 0.2 1.1 26.3 9.2 6.7 2.0" 0.0 o
Lower court (misdemeanor complaint)., . 19.4 .- - - 0.0 | 11.6 2.5 3.6 1.8 0.0
Lower court (felony complaint) . . « . 9.1 - - - 0.0 5.1 1.8 1.81 0.4 0.0
Superior court . . . . . LRI 21.4 | 3.4 0.9 0.2 |1.1 9.6 4.9 1.3 | 0.0 | 0.0

only with dlSDOSltlons between July l, 1973 and Decenher 3
Note: Percentages may not total 100.0 due to rounding.

1973,

Bureau of Criminal Statistics

October 1975"
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CALIFORNIA DEPARTMENT OF JUSTICE
383686 DISPOSITION OF ARREST AND COURT ACTION

No.

AL T AW DENVOROE ".ﬁ_ﬁl\ I OINPORMATION o i ‘i IDENTIFICATION NUMBERS

ARRESTING AGENSY RELEASE GATE . L e.aClte

B p RO R L S AT S 7% !
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L -
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FRRESTEE W NAME (la0r foet minie MT T §A9B(Y) CHESK UKD Apmiss Eoin Insee 770
i JASCERY Evin InsurF T ARREsTOE fxon 957
Attiee cine D COMPL RFFUGES TG Pr E EosTain Nqepst
: D REC THOTH AGEN.Y [ CLocars NS S BMITTED ON P oaRDA.
e e e e g o e 5t A e e e ] :
UYSLENY | HAN EYES HUGET! WEIGHT. BIRTHDATL CAGE E
: ! : l[ Qrepe 7 B |
ST A SO SRS SRR U SR S B. COMPLAINT INFORMATION
VEH LIC KO, STATE ' ®.D CAKA HICKNAME e e e e e e e et e
\J':;TR%CT AT TORM ! CITY AT
o - B e e INVEST ;
BIRTHEIACE 2ty s o7e FROB MV UKNIT JUV DFTMNED AT ,é[l DATE AGEMCY |
{CHG : : H
‘ : COMP = o ,,“
BIV & BL1afT ARREGT!BG T LA TE B TIME ARE TUTIME BKD | LDA IDENY v B
! RES REF.: RLASON jeusToRY  YES 77 SON | CUSTODY
ORI . eed -
IR e S S Tl NG cHECE oNE \ YES[T NOT]
LGCATION ©F ARREST TTGTALEGAIL INC PA L6 . b e o4 Ly .
: | : ! BAIL [} - § BAIL []
(PR e e s o S U U o ‘ GIR {7 P i o‘R
TYPE CHARGE ST« 0f 0§ ! WARRANT NO. S S foms P R S a
: 4 i I FUGITIVE 7] A | FUGITIVE [
- ! - : T e b e o TRUE NABE F DU EFRERY pROM ARNOVE FiLE =& ‘DEF
ADDITHINAL UHATGES
¢ LOWER COURT INFORMATION ¥ DATE DISPOSTD o iUDICIALDIST. e
CHARGES 14EC | L0DF DFF SER QF BY | SECTION & CODE | SENTENCE
AT FHING $EL MWD w P CRY Juwl ‘tf'” AT DISPOSITION ! gL FiME | PROB ioord
- - . e - - SR S .J, -1 — —v..a--‘-vwﬁrw«»t s e S
1 : : ' ! i
B . . - S . 4 o - [ _ : —— +
; M : : i i ¥ : : i ¢
2 R U T ,-,.*,A,,,:.,,,,,_r_,--;r ; »W#,Ma:},ﬂw,,w_. e T JRR SO VRSN SR,
3 L 1 i i i : ; i : i
: 0 L e e i d f : I e e ST
4 - - o A A.J,,..,J,..-,«;u b i L -
HEMARKY NOTE REASON (N SECTION & a INE P TYPE OF
1539 5 pc | SUSTAINED ] I PROS ATTORNIV 2 S e DEFENSE
| MOTION ;
B ! DENIED [ | perpnse ATTORNEY & | ATTORNEY (]

D, SUPERIOR COURT !\I()l\\l\ll(')\i DISTRICT JUDGE

CHARGLES AMENDMENTS
ATTORNEY RUMBER e i
CAT PRECIMINARY PROLEEDING Y PROSECUTING o et e e DEFENSE...... e st et e}
(AT TRIAL ORFIRAL BNk o PROS s;runns e DEFENSE.. . e o oei ieR) o e
“DATE | TUPROCEEDING 0 i T N _DETAILS (GIVE DEGREE WHERE APPLICACLF ) -
QRIGINAL Fit ING . mmamnw i CERTIFICATION ™ RLICTMENT [

! APPEAL [} PReB 7D mee MISTRIAL [~ ANTION NEW TRIAL | HUNG JURY 3

RECPEN (R RETRIAL AFTER -
,T)\I[ HOSP - 14Uy Ry " LOWER (RT LR R S J i QTHER :A
PRELIMINAY vmcnmmcf‘”j a9 ke | | wsee ] el  PRETRIAL CONF | Cmeerc T
PAMCR S '*"""'"" T ’i VV"':U!LTY AS CAHARGE:L ; 'Jvnﬂ‘( O* HOT .
R SUROTTSIUIE AT SIS SOP SIS OIS MRS T A T S A A SO i
FIRST PL m ;
! " FINAL PLEA o R
! FINDING OR VERDILT T "i T
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T ppac EEDINGS SUSPENDED i L Mpsoiq T” Caw.y swawsane]}  oteeryy
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‘ L cERT guvocAr - G HLic PROS B
) ; : “ - 4{ Jm.g_; PAYSFINE (16 .. . T
' o T ! FRISON SUSP ] PROCEEDINGS SUSP. [7] JAIL SUSP LR o
PROBATION INFORMATION E SUPERVISION FORMAL ‘h; SUMMARY WITH SUPV f‘ SUMBARY WiTHOUT SUPY. ,’j
- o COTERM. .. MOS. AND ... . BAYS JAIL FINE § oco s ,
"Q 7 SUBSEQUENT PROR ACTION | vioLATED I REVOKED " scmé;cg CHANGED N( ' BW i PROB. TEF-ivM“{:i
1M ASON DISMISsATL LOWER COURT  COUNT1[7) COUNT 27} COUNT 3 ()
PER RX'I?.\[“.(’,I'I()\HR l‘i%»l’( | SUPERIOR CCURT  COUNTI[] COUNT 2 [ COUNT 3 7
1. SUBSEOULNT ACUTION SUDTHMENT GRORDER SURFIERENTAL T0 ANY DISPOSITION TNFORMATION PHEY .
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9th

1 the St of California, by and between State of C
aalil ] ating
.
TLF OF OFFIGER ."r TinG FOR SaTE )_"I_,“,:,ELT_’"'—‘"" :

CRECUTTIVE DIRECTOR C‘H‘ILE or

Hik ‘( BEE \H,:\'I, made and entered futo thee 280 s ay of
California, througl its dnly clected or a; \pomt'.:d,

IIMINAL

GONTRALTON
STATE AGERCY
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CONTROLLLR
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GRANT ANARD pp-3249-74

TO CHANSE THE EXPIRATION DATE OF 7

T0_September 30, 1975

PREVIOUSLY AGREED UPDR,

HUNRSY
\

NOWTENESS WHEREOF, this agreement has baen executed

STATE OF "‘&LII”OI NIA

. ideration of the covenunts, conditions.
tate Bercinufler expressed, does herehy agren to famiish to the State services and materials,

BETWEEN THE PARTIES

HE PDOJtCT FROM
;iALL OTHER PRO\’ISIO"" OF THIS COHTRACT RIMAI

visians on the reverse side hereof eanstitute a part ot this agreement,

agreements, and stipulations of ¢!
as follows:

et furth wercice 1o berendered by Contracior, eraonat to be paid Cuntrector, tims for perfarmancs or completion, and attach plans and specifications, if 6,

HERETO TS P'EREBY AMENDED

June 30, 1975

HAS

by the partics hercto, upon the datr- first abuve writlen.

CONTRAGTCR

- QNLY
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MODIFICATION -

St

SUZoR ANTEE PROJECT NO. AVARD 0. TYPE(S) OF MODUIFICATION =
n mant A€ Jiets - 3 - s , “a
Cepartment of Justice 74rED-09-0009 | ED~3249-74 AMENOMENTS TO AWARD EXT+ OF LIQUIDATION PERICD

TFo4iil TI1ILE T MODIFICATION NOJPL. AMEND. MO, SN

ffender Based Transactions Statistics - 1 U] soe SOURGE (] cquiemesr
1151143 S5EKT DATLA ags/surg A.’SENCY 20T < URITIAL - [REPORTS=INITIAL ,
face July 3, 1974 10 June 30, 1975 , D BUDGET REVISION [] OTHER

o ' CURRENT ALLOCATION (E Furu:s) PROPOSED CHANGE hEVIaED ALLOCATION

ﬂf:;;'j;,{ CRANT MATCH FUN GRANT MATCH Fuibs GRANT . MATCH FUNDS

hthid FULD5 STATE ~LOCAL FUNDS STATE *LOCAL FURDS i TATE [ ueca
A FILSONAL

51241083 240,763 42,120 .
L Erolevii } :

SCREFITS 38,190 - . ‘

TAAVEL ~ )
Lo CoNsLLTING ,

5391588 - -
£, ey A

CoNSTRUCTION - - S .
e CELRATING a

£220n588 100,118 - ‘

EQUIPMENT P

0TS 379,076 42,120 ‘ ,

~ TGTITATED € = LATH MATCH AnD fon 5 = 30F1 MATCH

JUSTLEICRTICON OF NDNFICA\IQN (ATT»\CH AOUITIONAL PAGES AS NECESSARY)

See ettachment.

0T A ARLICI AL OF 7158 y TURE f om , raoﬁs JI{z sni,/r ;\\ OCJP USE OULY g SATE
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continued employment of grant perxsonnael.

trea
b % 34

.
-
ot

23

t
b w
*4
G

wirrbins s 5 4

-

.

’ .

existing dates from 7/1/74 to 6/30/75 to

+

equest extension of tho

7/1/74 to 9/30/75.

This 90 day extersion is requested due to delays in orderxing cquiprent,

ty to encunib:er funds.,

hiring personncl, and receiving atthe

i

fhese delavs hive ad tne project personnel nove tie milestones ahead.

In addition to the above, the reguest for sccond year funding has

..

been delayed. It is dnperative that the extension be granted to insure

e

This extension should:in ne way csuse the sccond year grant to be

changed from the 7/1/75 to 6/30/76 yrant period..

ow
. - . R B I L S T O ]
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GRANT JEVISION NOTI(E

@ 4wy ~——— - e i

TUASIER: Department of Justice . OCJP PROJECT NO:  D-3249-74

| : LEAA CONTRACT NO:  74-DF-09-0035 _
VITLE OF PICJRCY:  Offender-Based - L
Transactional Statistics/ ' REVISION NO: =~ Q.

Computerized Cr1m1na1 H1stor1es
UATUILY OF REWVLSTON: DATE:  October 3, 1974
; Budget

- @i A A e REm T . — ———— o § -

Mr. W. H. Hutchins, Chief
Bureau of Criminal Statistfcs
3301 - "C" Street .
Sacramento, California 95816

" ’h © Dear Hr. Hutchins:

1 , Your request of September 17, 1974, for the changes indicated below
' in OCJP Project No, D-3249-74, is hereby approved.

Original Requested ‘
Category Grant Funds ' Change Net Result "’
Personal Services $466,463 $-9,750 . - $456,713
Supplies & Op. Exp. 283,667 : +9,750 293,417
: $750 130 -0~ $750,130
Please reflect these changes in your next monthly budget report, as

_appropriate.

If we can be of any further assistant, p]ease do not hesitate to
contact us.

/-S1anre1y,
\

w“/ /(Lu_ u'yufv((;
0

d& N | |
ss1stant Comptroller s e e

' ﬁ\. JT:APL:eml - 1]0‘1‘13'0‘:

cc: P.. Steiner

TO
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QILLER CF CRIBIAAL JUalhol uendiiam
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JELT TriLS HOOIFI;/A(U# NOIPL . AMLHD, NO. N
“feunder~Based Transaction SLaLtqtics (c) R il (] SoLt sounce (4 cviercan
DUING SCATRRET  bAT(3 NEL/S VAT RS TNEY 0T TRV AL WG TE~TR 1AL —
» July 1, 1974710 June 30, 1975 . * . D DUOGET KEVISION ‘ L, eTrea
o = By P ik e o o sz = SR mri mm LT e s e
. "".'T OUHRENT ALLCUCATION . FROPQSED CuANGE  * REVISFD 20020100
3LGE -
TATEE’JRY o LAANT MATCH FUNDS GAANT { MATCH FURDS GRART MATCh Fubiel
r]
Fyues : STAVE »LOCAL} ‘ .FUNDS . ., BTATE sLOCAL FUno$ 3T4TE “ 0lay
FEASCHAL C ;
o tede
AL 399,996 92,352 : . X
,"\ Il O EE ) ; 1 ‘ ’ ;,"._ :
HE SRS C 66 . 067 -0= T P s oL ’\“L .
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TRivE . 4
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CONUL TN . ;
o stvaccs 10,000 0= . Az, ,,,,',,,L- . .
. N N . Pl S . = - V.‘ " o N
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uest establishment of line dtems dn equipment category! of (3) Radactron word processing devices &nd
) IB¥ D" deci~tab typewriters. The funds to cover the: (3) Redactran devices and typewriters are funds :
it expended after purchase of all line itews (equipment tontrol and encumbrance data Indicating the cxcess’
om each line item purchase. The grant-program presently has the use of one Redactron, one magnetic car 4
unit and sevéral typewrlters. General services has indicated that purchase of the CQUl?N;nt is most
st~bencficial, A study was canducted of the grants word.processing needs which indicated three Redactrons
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ym each

deci~tab typewriters.

unit and several typewriters.

it-beneficdial.
Jd serve _the neods.

A

OF RGCIFICATION (ATTACH ADDITIONAL PAGES AS nncss,AnY)
_estab11 hment of line items in equipment category of (3) Redactron word processing devices and

The funds to cover the (3) Redactron devices and typewriters are funds
: expended after purchase of all line dtems (equipment control and encumbrance data indicating the
line item purchase. :

exLess

The grant program presently has the use of one Redactron, one magnetic card

Gencral services has indicated that purchase of the equipment 1s most

Y

study was conducted of the granrs word proc0531ng necds which *ndlcatcd three Recactrons
A_purchase ordor

heing prenared.
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Request prior apprec.al before April 1, 1975 fc. the purchase of RN
the(3) items of equipment effective immediately. .
. * r

Purchase price: §7586.00 ea= $22,758.00 " . .

Less rental accrual : ~5,139.75 Lo :

® §17,618.25 R .
R (1) year warranty (3 mo. free) +1,178.55 IR

» - $18,796.80 ° . o

Sales Tax @67 +1,127.81 ) T

Total systems'purchase price’
(2) IBM "D" tab typewriters

‘In addition two IBM "D'" tab typewriters being rented for the

program are request -as line itemns.

$§741. o

$19,924.61 . .
+741.00 ; S
§20,665.61 '

Their cost éonmbined are
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2ANT AMARD DIFICATION ‘ , .
z3e-723 {¢/14) g
PR PEOJECT N0, | AWARO KO rvee(S) of movificaTion . N T
Department of Justice 74=DF=09-{" e . ]
gparimen £ Justic 0035 h-3249-74 AMENDBERTS T0 AWARD. €XT, OF LIOYIOATION PLR!
TCICET TIILE MOULF ICATION RO|PL. AMCNU, KO, ' : %
ffender-Based Transactions Statlst:ics (c} Iy D SOLE SouRcE [ oA UFHLET
157505 54447 DATES - , nec/%rArgacLucv JOT = THIYTAL [RERORTS-IRITEAL
seduly 1, 1974 50 June 30, 1975 : 1 K ) LL BUOGET REVISION D ereea,
T e CURRENT ALLOGATION Part C TFufds FROPOSED ‘GIANGE REVISED ALLOCAT!
Cngéng SRART MATCH FUNODS. GILANT HATCH Tunbs LY “‘Lﬁf f1ryvas
RS FUNUS - STATE “LQCAL fUNDS STATE ~LOCAL Fukes ]- A
PLASONAL o . l : '
TrYILes 399,996 92,352 - (46 502) (32,200) 353,494 60,152
. trrLayLe I ' oo
eLnCEITS 66,467 - ] ( 2 Joo) +8,100 63,967 8,100
TAvEL 36,600 - - 36,600 -0=
- CINSUL TING
Tenvices 10,000 - - ' 10,000 -0~
) LORSTINCTICH ) ' - :‘ e . - -
. G EART ING . ' NS o o o -
: Cartunts 283,667 1,204 +30,100 +24,100 313,767 25,304
Tt 45,270 -0~ ~ 18,902 -0~ 64,172 -0~
151405 842,000 93,556 - ‘=0~ -0~ p&Z OOO 93,556
FYRPTITRVPE SO i g tws s tis i pmsen. mnareion sesmds L
l"'."'kfl-t _" wOLAGH f)u!,)l M.')/‘)ﬂ - 5 "‘-3"”'1 l“1A19ll . - . -
?x :TG?GNQJGTJTﬁ;Th.MH:ﬁ]ncmnrAﬂuAsncu AM) chuest the following grant award Mmodifications. “dle to

‘propgran requllcments not anticipated when the grant application was originally submitted.
JUS 8715 form is required statute for collecting OBTS data and is needed by all s@gmentsof the systenms;
$32,200 are needed for printing of this form to continue the program.

therefore,
to the operating
$10,000;

expenses category. 2)

therefore,

add §$10,000 to the operating expenses category.

1) The

Add this $§32,200

Rental of xeroxing equipment required by the program will cost
Additional space is nceded by

an additional 26 eroons to be hired now ¢n a'tcmporary buasis to train them for gathering OBTS correc

LLonal data.

-

Lhey are inclu d e d_,tn_ the__s ccon d.yea I. +Lunding _requesto . This will r e,q;lum,..llmﬂil,fni_”“
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facility expenses; therefore, add $12,000 cO the operating eypenses category
Equipment for these individuals and other OBlS needs will come to $18,902;,
therefore, dncrease equipment category by $18,902. A list of the

ipcmeut is attached,.

The category of employee benefits of the state hard match will require
$8,100; therefore,increase this category by $8,100. The funds for
increasing the above categories will come from unexpended funds of the
Personal. Services category and meloyee Benefits based om actual salarles
,‘of grant personnel thru June 30, 1975..

Recap:
Increase: Operating Expenses .
Printing ' $32,200
*Equipment rental (\erOk) 10,000
Facility Rental 212,000
sub total C . '$54,200 o
JIncrease: Equipﬁent $18’gﬁﬁﬁ - _ N _
‘Increase: Employee benefits for state hardfmatCh
. ~" " .. N §-—8 100
Total ) ‘ $81,202
Decrease: Personal Services “
+ Grant funds : " 846,502 R
Hard Match” 32,200
Employee Benefits . __ 2,500
Total . . "$81,202

% Xerox 7000, Xerox 3100 (2) Xerox telecopiers 410

¢
Equipment Requested

‘ 1 VTR HMonitor
1 VIR Camerda & Recorder

16MM Camera projector
2 Desks @ $300 and 2 Chairs @ $100 and
2 Typewriters for typists @$770
17 Desks @ $275 and 17 Chairs @ $100
. for Clerk II's
.3 Desks @ $225 and 3 Chairs @ $100
for Stat's

L7 Conference Room Chairs @ $110 ea

Storage Cabinet @ $100 T
File Cabinets w/locks ~legal @ $110 ea.
'File Cabinets w/locks -letter € $110 ea
Digctator @ $255 '
Electric Note Takers @ $160 ea.
Magnetic Phone pickup @-$100 ea. .
Stands for Transcribers @ $lOO ea.
Transcribers @ $470 ea. -

INECE AR TR CA O

4 Desks @ $250 and 4 Chairs @ $100 for KDO'

$ 500
2,725

8952
2,340
3,525

975

1,870

1100

220
220
255
480
200

- 200
940

$ 18,902

S 1,400
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STANDARD“AGREEMENT — fraovee Sune, . : ~ D svare aceney
STAVE G LCALIFORANIA ~
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May . [ conrRoOLLER
THIS AGREEMENT, made and entered into thiso . ;gti___d woof 192 7.5 Cr
m‘%l ate of California, by and between State of Cahtornia, through its duly elected or appomtcd 0

q ‘«d and aeting . . D

FITLE UF OFFICER ACTING FOR BTATE | AGEnGY — T - i & (11§ 3. T3 0 S royuminnd
[XECUTIVE DIRECTOR | __OFFICE OF CRiMiNAL JUSTICE PLANNING D-3249-74

Rhereafter called the State, ond {1 OCJP No,

. California Department of Justica “liwatent L. o gonet T3} 04~DE-09-~0035

hereafter called the Contractor.

WITNESSETH: That the Contractor for and in consideration of the cavenants, conditions, agreements, and stipulations of the
State hercinafter expressed, does hereby agree to furmsh to the State services and materials, as follows:

Nt forth wercice to be rendered by Contractor, amiint 16} Contracior time for performance or completlo“ and attach plans and specifications, if any.)

GRANT AWARD ;B-3249-74 BETWEEN THE PARTIES HERETO TSSHEREBY AMENDED

HE EXPIRATION DATE OF THE PROJECT FROM__ June 20, 1975

TO CHANGE:
TOSe“vember 30, 1975 ALL OTHEP. PROVISIONS OF THIS CONTRACT REMAIN AS

PREVIOUSLY AGREED UPNN.

. . I

The provisions on the reverse side hereof eonstitute a part ot this agreement,
IN WIETNESS WHEREOQF, this agreement has heen executed by the parties hereto, upon the date first above written,

STATE OFF CALIFORNIA CONTRACTOR
voeNeY T ggmmcﬂw;y {17 SRR )\wg P EDTYIDHRL STATH WHITKR & CORFORATIGN,
OFFICE OF CRIMINAL JUSTICE PLANNING v o Tj{!‘/‘f\n chadur n,«u i e : o
B7 1 AUTAORIZED SIGNATUR &Qa/ . BY (AUTtigﬁlz GNATURK) , . ‘ s . »‘:,“\ )
b‘sg (t 1_4/\..0.49 ' oA %/, e ‘; R R A,
e /X T'TLVR. w. Q;IOY‘CAI’T‘R B 'U < N ‘ o o R
50‘2, EXECUTTVE LOIRECTOR Adninigtrative Oﬁficcr :
. ADDREGS o
tt INTINUED ON . . SHEETS, EACH BEARING NAME OF CONTRACTOR) 1315 -~ 5¢4 Street, acx:amnto, Californ'a 9531
T T bo Not Write in. This Space AMOUNT OF THIS ESTIMATE | APPROPRIATION FUND
$ ‘No additional funds required
UNENCUMBERED BALANCE ITEM CHAPTER . STATUTES j :'wsc;\l. YEAR
s wh

ADJ INCREASING ENCUM- FUNCTION

EXEMPT FROM DEPARTMEN]SRANCE
OF GENERAL SERVICES AF ADJ, DECREASING ENCUM “TTRE e ALLOTMENT

BRAN"E

ROVAL PURSUANT TO SEC{.Ihvrwhyu-r(i/y upen ‘my own personal knowledue that budgcted funds | T-B:A NO B.R, NO:

I ave available for the period and purpose of the expenditure stated above,
3,07 oF THE STAT

SIGNRTURE OF ACCOUNTING OFF;ER - 7 ‘ DATE ‘07
_AD INISTRATIVE MANUAL, ﬁt’*{/‘% - Y S JUt 20 1975

| hereby certify that all wm[mmu Jor U(mnp(cm-m < forth in State Adminsstrative Manual Section 1?0} 13

have been emnplicd with and this docament g5 e mpp from review by the' Dmlarlmrnr of Finaiige, -

m/m. OF OFFICER SIGNING ON! HALF OF THE AGENCY DAE /L / o,
&LA/\@;‘.__.. &zwt 0D 2 é / 2
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This microfiche was produced i-3m documents received for
inclusion in the NCIRS data base. Since NCIRS cannot exercise
control over the physical condition of the documents submitted,
the individual frame quality will vary. The resolution chart on
this frame may be used to evaluate the document qualit'y..
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INTRODUCTION

Crime and the fear of crime have become topics of widespread
discussion and concern among American during recent years, The Federal
Bureau of Investigation (FBI)Ihas noted that during the five-year per-
iod ending in 1971, reported ‘crimes in the United States increased a
total of 83 percent while the population increased only 5 percent.1
During that same five-year period violent crimes, as defined by the
FBI, increased 90 percent.2 The Uniform Crime Reports for 1971 shows
that the reported crimes in Texas during the year 1971 increased in
every category except t:heft:.3 During that year, for example, murder
in Texas increased 15,3 percent, robbery 20,1 percent, agpgravated asg-
sault 14.3 percent.4

A disqﬁieting featurg of considering crime and its impact on Am-
ericans is the realization that life need not be this way. The omni-
present nature of crime throughout the world is a "fact of 1ife"
accepted by most people, although rerhaps grudgingly and reluctantly.
There are, nevertheless, areas of the world and even sections of
this country‘where the crime problem is dramatically less than in
others. Citing again the 1971 Uniform Crime Reports, the murder rate
for the United.States as a whole was 8.5 per 100,000 population.5
In Houston, however, the reported murder rate wag 18.1; in Corpus
Christi it was 16.1; 1in Dallas, 15.5.6 In Honolulu, during the same

year, the murder rate was 4.8 or about one fourth that of the several




Texas cities cited.7

Even more persuasive is the recognition that many of the west-
ern European countries hgve murder rates less than one hundredth
those of many American cities, Murder rates such as 0,08 per 100,000
population for Norway, 0.40 for Denmark, and 0.36 for England and Wales
are fairly typical.8 During 1971, the FBI estimated that there were
339 murders in the Greater Houston area which has a populdtion of over
two million.? England and Wales, with a total population of over
fifty-six million persons, typically has about 150 murders each year.
A recent reported murder rate for Canada of 1.81 shows that this is

not a phenomenon peculiar only to the other side of the Atlantic

Ocean.lo

Perhaps crime cannot be eliminated, but obviously it can be
reduced., The question everyone is interested in is how can it be re-
duced. What are the elements of a soclety in general and a system of
justice 1in patticular whfch can lead to such a reduction? What changes
in the organizations or operations of law enforcement agencies, prose-
cution and the courts, and corrections would result 1in a safer society?
How can we increase the level of the '"domestic peace and tranquility"
promised by the United States Constitution?

This report was prompted by a recognition of these problem
areas, coupled with the impending revision of the Texas Constitution.
The writing of a new constitution for the State of Texas offers an
unusual, if not unique opportunity to eritically examine the instru-
ments of government aad to make thoge niodifications necessary to re-

flect the latest and hest methods of ensuring that governmeut is respos-
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sive and responsible to the demands and nceds of the people., Thus,
this report has been prepared to provide the members of the Constitu-
tional Revision Commission with the information and understanding of
the criminal justice system in Texas needed for their task of making
recommendations to the Constitutional Convention meeting in 1974,

As important as individual facts or pieces of information con-
tained herein is the report's general'overview of the criminal justice
system in Texas, This systém overview will be emphasized to provide
the commission members with a general framework within which to make
considerations and evaluations regarding the criminal justice system
and constitutional revision. The report will provide an appreciation
and understanding of the multiplicity of actors and decision points
and of the interrelationships which characterize the criminal justice
system in Texas. This approach is based on the belief that in order
.to comprehend the orgaﬁization and operations of any one particular
part -of the criminal justice gystem, it is vital that the role and
place of that part within the larger whole be understood and appre-
ciated.

For members of the commission, this report will provide the most
current resource materials available. It is aimed at establishing
an appropriate background and an awareness of recent research and
theories being discussed by scholars and practioners in the criminal
justice system. For the purposes of this report, the criminal justice
system has been divided into five functional areas: law enforcement,
prosecution and defense, the judicial pfocess, institutional correc-

tions, and probation and parole., Specialists in each of these areas
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have written scparate chapters in which they have discussed the present
status of cach of these functional areas in Texas ; they have identi-
fied and analyzed the perceived weaknesses in the current situation;
in most cases they have outlined how other states have responded to
similar problems or weaknesses; and finally they have sketched out the
alternatives available to the commission members or others in respond-
ing to these issues. An appropriate Bibliography has been provided
for each subject area to facilitate gathering additional information
or researching particular points by the members of the commission or
its staff.

The first chapter of the report is an introduction to the cri-
minal justice system which discusses the place of the system within
the general governmental organization and then concentrates on the
"systems" approach to the consideration and understanding of the cri-
minal justice activities in the state. The step-by-step path taken
by an exemplary criminal case is detailed to provide an illustration
of the system as it now operates in Texas. Chapters two thyough six
deal with law enforcement, the prosecution ahd defense roles, the judi-
cial function, institutional corrections, and probation and parole,
respectively., The final chapter contains brief concluding remarks

and pulls together the recommendations from the other chapters.
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CHAPIER 1
THE CRIMINAL JUSTICE SYSTEM

Allan K. Butcher
e James W. Steveus
The University of Texas at Arlington

The criminal justice system is a part of the larger political
organization of the society. Although not often fhought of in such
a context, it is as much a political organization as is the legisla-
ture, the school board or other political institutions. While poli-
tics can be defined 1in various ways, such as the authoritative allo-
cation of scarce resources, more simply put, it is the process for
- deciding who gets what, when, how, and at what cost to whom, The
decisions made by the personnel of the criminal justice system deal
essentially with these issues. Questions such as the distribution
of police resources, whom to arrest, what charges are to be filed, and
what sentence is to be imposed are all examples of political decisions,
They represent decisions that allocate benefits to some people in the
community and impose costs to others.

The overriding purpose of the criminal justice system is usually
stated as enforcing or carrying into effect the legal norms of the
community. The norms most closely identified with the criminal jus-
tice system are those of order maintenance and the protection of

the individual from harm by others. To accomplish these ends, the cri-
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minal justice system acts upon those persons who are in violation of
community norms. In order to protect the community, the criminal
justice system removes, cither temporarily or permanently, those mem-
bers of the community who present a threcat to the safety of themselves,
others, or properly in the community.

The system provides machinery for the inculcation of legal
norms in an effort to "reform” or "rehabilitate" those who have not
sufficiently internalized thése norms and who have violated the stand-
ards provided by the community. By acting on these transgressors the
criminal justice system also exacts a measure of punishment or revenge
for those who have been harmed by the transgression. Besides the pur-
pose of revenge, this also provides an example to others in the com-
munity of the penalties that accrue to those who violate the norms of
behavior. Thus the system allegedly acts as a deterrent to those who
might at some later date violate or consider violating the standards
of the community.

The domestic peace and tranquility, or "law and order," are not
the only values in any society. The promotion of one set of values
often entails the limiting of others and herein lies a dilemma. A

system that places an exceedingly high value on one particular norm

" to the virtual exclusion of others normally faces few problems in that

area. A totalitarian system of govermment, for example, places great
importance on stability and order and is usually willing to pay the
necessary price for such security in the coin of individual freedom.
It is not difficult té design a system that will provide a maximum

of safety, security and orderliness.
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Democracy is a difficult form of government within which to work
hecause it places great importance on values that are often in con-
flict. On the one hand democracy emphasizes the freedom of the indi-
vidual. On the other hand, basic democratic theory recognizes that
freedom and even democracy itself can only exist where there is sta-
bility and order. Too much security, too much government interference
in the lives of the people stifles fréedom; insufficient Becurity and
order is chaos, if not anarchy, in which little freedom can survive.
Achieving the fine balance between security and order on the one
hand and individual freedom and rights on the other, is the difficult

task faced by designers of the criminal justice system in a democracy.

Criminal Justice Systems and Processes

The criminal justice system, as generally referred to, consti-
tutes a conglomeration of agencles and officlals at all levels of
government, Richard A. Myren provides the following definition:

For the purpose of this essay, a criminal justice

system igs defined as the aggregate of agencies

(police, prosecution, courts with jurisdiction

over violations of the criminal law, probation,

parole, correctional agencies, and specialized agen=

cies...) that have responsibility for enforcement

of the criminal law,l
This definition includes any agency that is legally mandated a range
of responsibility for criminal law enforcement. As such, it consti-
tutes a legal or formal definition of the criminal justice system which
is based on legislative mandates,

A different type of definition of the criminal justice "system"

is provided by Feild, Manson, and Bell. Their definition {8 hased on
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the activities of criminal justice agencies and is stated as follows:
The system is--in an ideal sense--a series of se-
quential, interrelated activities which includes
apprehension, prosecution, conviction, sentencing
incarceration, and rehabilitation of offenders.

However, they further state that "the three main institutions of the

criminal justice system are the police, the courts, and the correc-

tional agencies."

These definitions represent the two main types of ‘definitions
now in use by both practioners and students of the criminal justice
process. The first emphasizes and is based on the components of the
process or the agencies that handle criminal law enforcement activi-
ties; it 18 essentially a legal or formal definition stemming from legis-
lative mandates and organizational procedures and structures, The se-
cond type of definition is based on activities that are carried out
by these agencies and would not be limited by strict organizational
boundaries,

Current criticisms ;imed at the use of the term '"system'" to refer
to the total set of enforcement, judicial, and custodial activities
contend that no integrated, coordinated, and interactive set of
processes exist and that the term "system”" is a misnomer. These analyses
contend that a '"non-system' exists and that the term "pfocess" would be
more appropriate to refer to the activities under evaluation. 'Non-
system" in this sense is intended to refer to the fact that a cohesive
and strong structure does not exist to provide coordination of acti-

vities.

Some difficulty also exists with the application of the term
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"system” to individual components or agcncies‘in the criminal justice
process. Often law enforcement, judicial, or corrections agencies
refer to their own function as a '"gystem'" rather than as a 'subsystem',
The "judicial system” is used by judges and lawyers; the "law enforce-
ment or police system' is frequently found in discussions of these
functions; and "correctional systems" is a term used when referring to

the set of institutions concerned with incarcerating convicted persons,

X

Normally, the criticisms of the criminal justice system are framed
in terms of lack of coordingtién. The inefficient processes that seem
to characterize the total workings of the system lead to claims that
no central direction exists and that no interaction among agencies can
be achieved to provide satisfactory processing of individuals through
the system, The autonomy of the various agencies contributes to this
image since each agency can formulate its own procedures and processes

without complete communication and consideration of other agencies'

activities.
In this regard, Felld, Manson, and Bell note that:

However crucial this lack of adequate resources may
be, other weaknesses are no less apparent and no
less vital: efficiency often suffers because re-
sponsibility is widely dispersed among different le-
vels of government; few effective planning and
coordinating structures exist; badly needed and pos-
itive changes at times come all-too-slowly; perspec-
tives are frequently ill-defined or misallocated.

In a second work, they state: .
We like to think of the criminal justice system~--in

an ideal sense--as an orderly and sequential progression
of events... . However, in its day to day operation,
the criminal justice system falls far short of this

ideal. The three primary institutions of the system--
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the police, the courts, and the correctional
agencics--find their tasks complicated not only
by a lack of communication and coordination,
but also by the legal and administrative sgpar-
ation of their powers and responsibilities.

. The literature on criminal justice organizations and activities 1is

filled with similar comments. Throughout the materials dealing with
the "system" as it now exists, there appear numerous comments critical
of the level of cooperation and coordination existr it,

For these reasons, '"system" as a term to denote the‘full range
of activities involved in processing accused and convicted persons
is considered to be Inaccurate. However, it 1s apparent that those
individuals most critical of the current organizational arrangements
continue to use the term in spite of the inadequacies of the process,
There appears to be an aésumption that '"system'" can be used to denote
a wide range of agencles that are loosely grouped according to similar-
ity of responsibilities and because the agencies deal with the same
subjects.

A related problem is that of dealing with individual agencies
as 'closed systems' with impermeable boundariesz. Because of the
apparen; or claimed autonomy of agencles as noted above, they are often
conceptualized as individual units isolated from other agencles and
from the rest of the society. As such they do not have to deal con-
tinually with their environment, but make theif procedures and poli-
cies without constant and thorough consideration of other agencies deal-
ing with the same subjects.

Similarly, some authorities on criminal justice processes pre-

suppose a closed system concept when analyzing criminal justice activi-
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ties, This tendency leads very quickly to the conclusion that the
total set of functions that are loosely grouped for purposes of
analysis do not constitute a ''system.” When utilizing the closed
system perspective, one must assume a tight and autonomous organiza-

tional unit which works in isolation from the environment. It is ob-

vious from even a cursory examination of the total process that cri-

minal justice agencies do not constitute a closed system. |,

Katz and Kahn point out several difficultles encountered in
using the cdlosed system perspective. They note:

The major misconception is the failure to recog-
nize fully that the organization is continually
dependent upon inputs from the environment and
that the inflow of materials and human energy is
not a constant.... '

A second error lies in the notion that irregular-
ities in the functioning of a system due to envir-
onmental influences are error variances and should be
treated accordingly....

Thinking of the organization as a closed system,
moreover, results in a failure to develop the intel-
ligence or feedback function of obtaining adequate
information about the changes in environmental
forces....”

All of these problems are evident in the literature dealing with cri-

minal justice processes.

Katz and Kahn argue for the use of an "open systems" cencept
which will, to a great degree, eliminate many of the problems incurred
in the use of‘the closed systems perspective, A number of comments
made in regard to utilization of the systems approach should be re-
peated here. First, they polnt out that social systems, as we consi-

der the criminal justice system, are "contrived systems.” As they

vy + ¥



state "they are made by men and are imperfect systems. They can come
apart at the scams overnight, but they can also outlast by centuries
the biological organisms which originally created them. 0

System in their approach 'is a structuring of events or happenings
rather than of physical parts and it therefore has no structure apart
from its fdnctioning."7 Thus while we may think of an automobile as

a set of interrelated parts or of a'biological organism as a set of

subsystems integrated to provide mutually supportive outputs, it is

impossible to consider the "criminal justice system’ likewise. The
criminal justice system is not a physical entity bound by the laws of
physics producing firmly expected results under constant conditions,
It is a set of contrived behaviors originated and reproduced cver time
to deal with constantly cﬁanging environments and subjects.

In thé everyday use of the term system, most individuals are utii-
izing a concept based on the assumptions of physical laws. It becomes
apparent that this definition will not suffice since it departs gigni-
ficantly from reaiity and fails to explain the interworkings of cri-
miral justice processes. Katz and Kahn commented that 'there has been
no more pervasive, persistent, and futile fallacy handicapping the
social sciences than the use of the physical aodel for the understanding
of sécial structures.” It is thus necessary to depart from closed,
physical system models for purposes of analyzing social systems and cri-
minal justice systems, A redefinition in texms of events or patterns
of behavior is essential with the elimination of a basic concept based
on parts, components or, in the case of the eriminal justice system,

agencies. While the previous definitions are valuable in everyday
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discussions, they do not provide a workable concept is the social
systems sense.

A more appropriate definition may be formulated in terms of the
processes, procedures, and behaviors developed to provide for criminal
law enforcement. The Advisory Commission on Intergovernmental Rela-
tions offered geveral comments which are valuable along these lines,.
Their report on state-local relations‘notes:

In a constitutional democracy, a criminal justice

system involves a process whereby soclety seeks

to enforce the standards of conduct necessary to

protect individuals and the community.

It operates by apprehending, prosecuting, con-

victing, and sentencing those members of the com~

munlty who violate the basic rules of group exis~

tence as determined by duly sanctioned constitu-

tional and statutory processes.,
These statements provide an initial emphasis on the activities and
functions of criminal justice agencies and direct attention to the
behaviors of individuals and how these agree with societal norms as
promulgated in constitutional and statutory documents.

It is possible and even desirable for some purposes to eventually
group the ldentified behaviors into larger categories. For instance,
when writing basic organizational documents such as state constitu-
tions, the behaviors functional for law enforcement may be aggregated
into components that can be treated in a similar manner. FEventually
the concept of organization can be intrcduced and "agencies" or "depart-
ments” created to cover all officials or all behaviors considered to be

appropriately grouped.

This is a point at which the "parts" become visible in a physi-

[
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cal sense, but also a point at which it is necessary to guard against
moving back to a closed system~physical system perspective., It must
be continually kept in mind that the aggregations of behaviors into
"agencies'" is a convenient way to group and organize human bheings for
carrying out work activities and not a formulation of a physical
system that obeys the laws of chemistry and physics, The agencies
or organizations created are not parés{;f the system, bqt simply
groupings of people with beﬁéviors functional for similar system objec~
tives,

It was with these thoughts in mird that this repert on the cri-
minal justice process was initiated. Three basic functions were delin-

eated to encompass the research desired. These are:

FUNCTION ACTIVITY AGENCY

Enforcement Patrol Police
Apprehend Sheriff
Arrest State agencles

Adjudication * Charge Courts
Proaecute Prosecution
Judge Defense counr'l
Defend

Custodial Incarcerate Prisons
Ccounsel Jails
Advise Parole
Train Probation
Observe

For convenience, this report is divided into agency-related components
which reflect organizational patterns at this time. A concern in using
this approach is that the reader not lose sight of the system as a
whole. In order to ensure an awareness and appreciation of the total

criminal justice system, the next section traces a typical felony case
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through the various agencies and operations.

A Typical Felony Case

Any attempt to sketch the path taken by a "typical' violation of
the criminal laws, even though restricted to the State of Texas, has
very real limitations, Within the State there is a great variety of
ways in which ecriminal cases are handled. This is primarily because
there are so many separate -decision polnts in the procesh and so many
different decision-makers, most cf whom operate within relatively broad
ranges of discretion, Thus, trying to generalize sufficiently to cover
these possible alternatives without at the same time becoming too vague
i3 a difficult task, Regardless of these limitations, however, such a
description can be of definite value as a device to shbw the inter-
relations among the various agencies and to show the likely sequence

of events ia the processing of a criminal case.

" The Arrest Stage

For the purposes of this {llustration, we will assume that an
adult male has been arrested as a result of a felony which has occurred
within the sight of the arresting officer. If the offenée had not
occurred within the presence of the officer, or within the presence of
another person who related this to the officer, it would have been
necessary to obtain a warrant from a magistrate before the arrest could
be lawfully made. Once the man has been arrested he is immediately
advised of his coﬁstitutionally guaranteed rights by means of what is
commonly called the "Miranda warning."” The person 1s advised that he

has the right to remain silent and that anything he says can be used
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against him in court; that he has the right to the presence of legal
codnsel and that if he cannot afford such counsel, the state will
appoint an attorney for him and that he need not say anything without
the attorney present. Any information obtailned from the arrestee after
the arrest and prior to the Miranda warming is inadmissable in court,
so there is considerable incentive for giving the warning as soon as
possible following the actual arrest.. Should the individual elect to
waive his rights and talk ﬁo the officers without the presence of legal
counsel, there 1is a "heavy burden" on the state ﬁo show that the waiver
was made knowingly, intelligently, and willingly.

Following the arrest, the man 18 taken to the city jail (assuming
he was arrested by city police) and held there while the arrest report,
offense report and other documentation are prepared. Once this material
is completed, it is taken to the prosecuting attorney's office where an
assistant district attorney goes over the documentation to determine
whether to file charges-and, 1f so, what charges are to be filed. If
there is going to be a delay in thg decision, perhaps because of a week-
end or other reason, the prisoner is taken before a magistrate where he
again is given a Miranda type warning. Here it is common to have the
prisoner sign a statement stating that he has been given the warning
and that he does understand the nature of the warning.

Once the decision to file the charges has been made, the complaint
is written and filed in justice of the peace court. The complaint is
often accompanied by a notation made by the prosecutor of a recommended
amount of bail to be set by the justice of the peace. With the filing

of the charges, the prisoner is transferred to the county jail where
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he remains until he raises the amount of b;il get by the justice of the
peace or until action on his case results in its going forward or exit-
ing from the system. At the county jail he is fingerprinted and photo~
graphed, and copies of the fingerprints are sent to the Federal Bureau
of Investigation in Washington and te the Department of Public Safety
in Austin. This is done to get the fingerprints classified and to obtain
an up-to-date criminal history of the individual. These criminal hist-
ories are commonly called "fap sheets."” Soon after being transferred
to the county jail, the prisoner is taken before a magistrate for a
preliminary hearing. Here a Miranda warning is given again, even if

it has already been given by the city police. Great care is usually
taken to ensure a record of the prisoner having been exposed to these
constitutionally required warnings.

The Texas Code of Criminal Procedure allows for an examining
trial to be held before a justice of the peace after the filing of the
charges. This is to determine whether there are sufficient grounds to
warrant holding the subject and, importantly, it serves to provide the

defendant with some information regarding the case against him. In

some counties however, this examining trial is used very infrequently,

The Prosecution

' Once‘the decision to file the chafges is made, the case is assigned
to an aséiétant district attorney iﬁ the felony section of the office.
The evidence is gathered and presented to a grand jury usually as soon
as possible after the filing of the charges. Once the grand jury considers

the matter there normally is no examining trial since both of these proce-
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dures serve basically the same function: the determination of the
sufficiency of the evidence to warrant the holding of a trial. The
grand jury usually has more members than a regular trial jury, and it
is their responsibility to consider the evidence presented by the
prosecuting attorney. |

Normally the defendant is neither present nor represented at the
grand jury hearing. If the grand jurf votes that a tria} is warranted
by the evidence presented,‘it returns an indictment or what is known
as a "true bill."” If the grand jury decides that the evidence does not
support a decision td/hold a trial, this is known as a '"no bill" and
results in the matter being dropped, the prisoner released and the
proceedings ended,

Following the return of the indictment by the grand jury, the
individual 18 required to be present before a di;trict judge for the
indictment to be read to him and to be asked how he pleads to the charge.
At this arraignment, reconsideration of the amount of bond is possible,
and the amount may be raised or lowered according to the situation. If
the individual pleads guilty to the charges, he is bound over for senten-
cing. In the interim between the pleading and the sentencing, some
judges ask that the probation officer make a presentence investigation
of the defendant's background and lgok into such areas of the defendant's
life as needed to gather information required to make an appropriate
sentencing decision. Some judges decline to use presentence investiga-

tions however, even when these are available., Other judges do not have

access to such reports because there is no probation office in that county

or district and no =ther machinery is available for gathering this
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information,

In the absence of a plea of guilty at the arraignment, the case
is sot for trial. During the period between the return of the indict-
ment (or e;en earlier) and the triai, there are negotiations between
the prosecuting attorney and the defense counsel regarding the case,

It is during these conversations that an agreement is often worked

out between the two. This is commonly known as "plea bafgaining",
"trading out”, 'copping a piea" or any of several other terms. In
essence it is a bargain between the two attorneys, approved by the
defendant and the prosecuting attorney's superiors, that the prosecu-
tion will make some agreed-upon concession in return for a plea of
guilty. This concession is frequently a reduction of the charge, such
as from aggravated assault to a simple dssault or from armed robbery

to robbery., Other consideratibns might be made, such as a promise to
drop other charges in returg for a guilty plea on one particular charge
or a promise that the prosecution will recommend a lesser oxr perhaps
probated sentence. Plea bargaining is involved in a very large number
of the cases., If no bargain is reached or if the defendant or some other
actor refuses to go along with the deal reached by the attornéys, the
case is set for trial.

A short time before the trial, often about ten days or so, a pre-
trial conference may be held. At this conference the case is discussed
by the two attorneys and the judge. Issues are identified and agree-
ments on basic proceedings are made. While pretrial conferences are not
uniformly used, they often are functional in that they provide a means

of narrowing the scope of the trial by allowing the identification of
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those issues upon which there is no controversey and the exchange of
names of the witnesses to be called, evidence to be submitted, and the
procedures to be followed. These prior agreements can facilitate an

efficlient trial.

At the trial the defendant has the choice of having the case
heard before the judge, that is a "bench trial,”'or before a jury of
twelve persons selected from the voting lists of the district, Simi-
1ér1y, if the defendant chooses to have a jury trial he may also elect
to have the jury determine the sgntence to be imposed should he be
found guilty or he may have the judge decide on the sentence. If the
trial is to be before a jury, the first matter of business is the
selection of the jury members. The panel is called and individuals
questioned regarding their knowledge of the case, possible bias or
interest in the outcome of the case, and other matters that would indi-

cate good cause why that person should not be impaneled. Any number

of prospective jurors may be eliminated from the panel for good reason.
In addition to these 'challenged for cause,’ each attorney is allowed
a limited number of "preemptory challenges" or challenges he wishes to
make for other than demonstrably good cause. If an attorney exhausts
his preemptory challenges before the panel is completed, the judge has
discretionafy péwer to allow him additional challenges.

The trial begins with opening statements by the attiorneys, and
then the prosecuting attorney presents the case for the state, Witnesses

are called, and evidence is introduced to establish the case against the
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defendunt., Each crime is defined by statute and requires that certain
elements of the crime, such as the use of force or intent, etc., be
preoven by the state, If the state cannot establish the existence of
cach element of the crime, the case for the state fails, The defense
counsel 1s allowed to cross examine each witness for the prosecution,
Following the state's presentation, the defense presgsents its side
of the case. Naturally the prosecutidn is allowed to cross examine
each person testifying for the defense, Closing arguments are then
made by the two attorneys, and the judge giwves the charge to the jury.
I; this charge, the judge does not commenf? on the evidence submitted
by either side but instead instructs the jury on the law to be applied
and the limits within which the jury must make 1ts decision. The jury
then retires for deliberation.
When the jury reaches an agreement, court i1s reconvened. Texas
requires a unanimous agreement on the part of the twelve jurors that
they are individually convinced beyond a reasonable doubt as to the
guilt of the defendant. In the absence of unanimous agreement:, the
jury must continue its del: =rations until agreement is reached or until
it is clear that it cannot reach such an agreement. If no agreement cén
be reached, the jury is dismissed and a new trial can be ordered. If the
jury returns a verdict of innocent, the defendant is released and the
case exited from the system, If the jury returns a verdict of guilty,
the defendant is bound over for sentencing.
At this time a presentence investigation may be ordered by the judge
or he, himself, may inquire into the background of the defendant for infor-

mation with which to make an appropriate sentencing decision. At a
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formal sentencing hearing, the two attorneys may argue thelr positions
regarding the proper sentence to be imposed and the defendant himself
may make a statement regarding punishment. At the conclusion of this
hearing, the judge or jury makes a decision regarding the penalty to

be asséssed; 1f the defendant is to be prcbated, he is assigned to a
probation officer. If he is to be incarcerated in the Texas Department
of Correctiong, he is held in the couéty jail until he ig transferred
to the reception unit of tﬁe Texas Department of Corrections at Hunts-
ville.

The defendant may appeal his conviction t¢ the Texas Court of
Criminal Appeals in Austin, but as a result of a statute passed in
the 1973 legislative session, the defendant is transferred to the state
penitentiary pending the outcome of the appeal. Prior to this 1973
statute, persons appealing thelr decisions were held in the county
jails until the final judgment was made on their appeals. This some-
times resulted in prisoners staying as much as several years in county
jalls while their appeals wound through the appellate machinery,.

It should be kept in mind that the case may be dismissed at any
time should 1t become apparent that there is no. justification for going
forward. The case may be exited from the system‘before the indictment
by either the police or the prosecuting attorney if there is insufficient
evidence to warrant proceeding any further. If the judge recognizes at
the preliminary hearing or at the arraignment that the case is &efective,
he can dismiss. Likewise even after the verdict, the defendant may make

an appeal or an attack on the decislon if he is able to show that a
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fatal error was made which resulted in prejudicing his proceedings.

Post Cohviction

Texas statutes.provide probation as aﬁ-alternétive to'incarcera-
tion for many crimes. The m;ximum probatioﬁ is ten years; During that
time the probationer is free to live in his community, ﬁork, support his
family and live a reasonably normal existence. He is required, however,
to fulfill certain requirements set forth at the time of his probation,
These normally include such things as not leaving the county without
the permission'of his probation officer, vemaining employed, supporting
his family, making restitution, and not drinking or using narcotics.

In addition he 1s required to file a report periodically, often once a
month, with the probation office and to pay a probation fee to the county
supervising his probation. Should he violate his pfobation or be convic~
ted of another crime, the probation officer can move to have the court
rescind the probation, and the person ies arrested and transferred to the
Texas Department of‘Corfections. Should the prébationer fulfill the’
terms of his probation, at its conclusion or even up to several years
before the expiration date if the probationer has shown himself to
warrant such treatment, the probation officer moves to have the court
conclude the probation and the person is released from supervision and
the case exited from the system,

If the person is to be incarcerated, he is transferred to the
reception unit of the Texas Department of Corrections at Huntsville.

For the first several weeks he undergoes physical and psychological

testing tr -etermine the prison unit and work he will be assigned to.
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He is then transferred to one of the system's units to serve his sentence.

During‘the sentence, a wide variety of rehabilitative programs can be

.utilized to assist the individual in making a successful return to the

community.

After the explration of one third of the sentence or twenty years
whichever comes first, the person is eligible for consideration for
parole by the Board of Pardons and Paroles. Since "good time' can accrue
at the rate of as much as one and one-half or two days for every day
actually served with good behavior, it i1s not necessary for any person
to serve as much as twenty years before parole is possible. If paroled,
the person is assigned a parole officer in his home area, This parole
officer 1is part of the state system (as opposed to the probation officer
who 18 a count. officer), and he supervises the parolee and insures that
the conditions of his parole are met., 1f, befores the expiration of the
parole, the person commits another crime or violates the conditions of
the parole, a hearing may be held and the individual returned to prigon
to serve the rest of his sentence. If, however,‘the individual fulfills
the conditions of his pafole, at the expiration of the required time he
is released from supervision and the case exited from the system,

It should again be staté& that this description is a simplifica~
tion of a complex operation having literally thousands of possible
variations. It dore, nevertheless, provide an overview of the operations

of the entire criminal justice system and as such should be of value.
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CHAPTER II
1AW ENFORCEMENT

John Wm. Reifenberg, Jr.
Police Foundation

The Organization of the Police

The police function in the United States is performed by a variety
of agencies. Corresponding to the three levels of government, law
enforcement agencies exist on federal, state and local levels. On the
local level, policing may be done by sheriffs, constables, small muni-
cipal departments or large urban departments. Within any .one state the
geographical jurisdictions éf these agencies overlap, and, at times, so

do the subject-matter jurisdictions.

Federal Police Agencies
Although a national police force with general investigative and
law enforcement powers has never existed in the United States, the fed-
eral government AOes perform a national police role with respect to
military offenses and federal criminal offenses. The police power of
federal agencies does not extend to enforcing criminal law or maintain-

ing civil order unless a specific federal crime is involved.

Military offenses

The Military Police and the Criminal Investigation Divisions of

27
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the various armed services are the only military law enforcement. person-
nel who commonly function in local jurisdictioms. Even so, their auth-
ority is limited to policing military personnel and conducting general
criminal investigations on military bases. When such assignments carry
over to the public sector, they are carried out with the agreement and
cooperation of local police officiais and within limits set by the laws

of military justice.

Federal criminal offenses

There are many federal agencies with specialized law enforcement
functions, but most of these agencles do not assist state and 1pca1
agencies in law enforcement on a regular basis and thus do not perform
a police function,

The Federal Bureau of Investigation (F.B.IL.) has the broadest law
enforcement concerns among the federal agencies. It functions primarily
as an investigative unit in cases of federal statute violations, internal
security questions and iﬁterstate violations, In addition ts its investi—
gative duties in Texas, the F.B,I. also assists local police through
criminal laboratory examinations, a uniform crime reporting system, a
national crime information service and specialized training for local law
enforcement personnel.

Other federal units which work closely with local agencies investi-
gate violations of federal drug, tax, immigration, currency, postal and
customs lawe. The U, S. Secret Service cooperates with scate and local
agencies in protecting the President, Vice President, and other persons

designated by Congress. Personnel f the U, S, Marshsll's Office and the
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U. S. Probation Office enforce the orders of the federal courts in Texas
and maintain supervision of federal offenders on probation and parole.
National Park Rangers act as peace officers in federal reserves within

the state.

State Police Agencies

The American reluctance to centralize general police powers also
applies to the orgenization and duties of state police &epartments.
Only 23 state police departments possess general crimiﬁal investigation
and law enforcement rowers; those of the other states have as their pri-
mary responsibilities the enforcement of state traffic laws and the patrol
of state highways.li Only elght state police depagfments devote over 20
percent of their time to criminal investigation.2 The Texas Department
of Fublic Safety is cre of these. Although it has criminal investigation
powers as well as traffic law enforcement duties, the Department's primary
responsibility, like thgt of most other state police agenéies, is policing
traffic on rural highways. Of its total law enforcement personnel in 1973,
1,614 are traffic enforcement officers, while 234 men are assigned to crim-
inal law enforcement.>

State criminal enforcement is carried out by members of the Intelli-
gence Service, the Narcotics Service and the Texas Rangers. These units
focus their attention on crime problems in rural areas and in small towns.
This situation results in better policing in rural areas. In their role
as peace officers, the state police are an excellent solution to the prob-
lems ‘that exist in rural ﬁolice patrol. By substituting full time, well

trained and well equipped police for part-time and minimally trained



30

4

sheriffs and constables, the state police make rural policing more effec-
tive.

Most state police departments assist local police agencies by main-
taining state criminal records systems, by conducting police training
programs and by providing statewide communication systems. The Texas
Department of Public Safety performs all these services in addition to
providing crime laboratory examinstions and educating cifizens in public
safetyg4 The Depariment also assists local agencies by assuming the
responsibility for motor vehicle inspections, drivers license examina-
tions, safety education, and licensing and weight service.5 In view of

the many responsibilities of the Department, it is not surprising that

this'agency cannot devote more resources to statewlde police patrol.

County Police Agencies

Sheriff

The sheriff is the primary law enforcement officer at the county
level, and, in rural aréas, he is usually the only law enforcement offi-
cer. The pre-eminence of the sheriff in the American system of local
government is a result of several factors., Prior to the development of
urban police departments, the sheriff was the chief police functionary
in the American governmental system, As an independent elected official,
the sheriff has traditionally held & key position in the local political

system. Lastly, sheriffs are vested with the power of posse comitatus.

This legal concept entitles a sheriff to deputize any law enforcement

officer or citizen in the county to aid him in his duties. Although this

power is rarely vsed now because of the existence of local and state police
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agencies, it does give him legal superiority over local police. Although
several countirs have entrusted police activities to pfofessional county
police departments, there remain 3,000 elected sheriffs in the United
States. 1In 33 states this office is provided for in the state constitu-
' tion, with most sheriffs serving a four-year term.®
The sheriff in Texag is an elected constitutional law enforcement

7 sdbject only to the control of county

officer, serving a four-year term,
commissioners and this only bf means of their control of county finances,
There are 254 sheriffs' offices in Texas, ranging from one-man departments
in rural areas to departments of several hundred in large metropolitan
cOunties.8 As a law officer the sheriff's duty is to keep the peace and
to patrél the county in an effort to control and prevent crime. The
sheriff's law enforcement role is dsually a minor one although it may be
somewhat more important in rural counties than in urban counties. His
other duties include serving civil and criminal prdcess of the couuty
court, operating the county jail, preserving order in.county courts and
enforcing county court orders. He also serves as tax collector in Texas
counties with populations under 10,000.9

Since the sheriff maintains an independent political status, he
selects his deputies on a discretionary basis.. Very often, deputies are
hired as a result of the support they have given:the sheriff in his elec-
‘tion bid, Without the protection of civil service regulations for sheriff's

deputies in Texas, favoritism prevails and professionalism suffers.

“Constables

A constable is an elected precinct officer who serves as an officer
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of the justice of the peace court, He also serves as the counterpart
of a sheriff in townships and other minor subdivisions of & county.
There were about 25,000 constables in office in the United States imn
1967.10 In most states the office has been created by statute and,
therefore, can be easily modified if the need arises. Texag is one
of the 12 states in which the office is constitutionally criaa(:ecl.]‘1
The Texas Constitution provides for one constable for every:Justice
of the Peace Court, and thus it 1s possible for there to be from four
to eight constables in each county.12

In Texas, the constable is an independently elected officer,
gserving a four-year term.13 The county commissioners court deter-
mines the amount of his compensation, and, unlike the sheriff, the
constable has his deputies appointed by the commissioners court, He
is supervised in his duties by the justice of the peace but works with
the commissioners court on budgét and pérsonnel matters,

The constabla is primarily a civil process server, but in some

locales he has broad police powers. In his role as a peace officer

- he acts to preserve order in his precinct. Even in locales where the
constable serves a police function, he still spends the greatest portion

of his time on process servings. The fact that so little of the cons-

table's time is devoted to policing his precinct ‘has resulted in the

~abolishment of the office in several states.

Perhaps the main reason that the constable does not spend more

time on police work is the lack of monetary incentive to do so. In

- most states where the office exists, the constable is compensgated on

the basis of the amount of legal process served, not on the amount of
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police work he does. In Texas, constables are paid both on a fee
basis and on a salary basis, but this varies with the county. Con-
stables often work only part time, and working on this basis it is
difficult for them to achieve the expertise needed for professional
policing. Consequently, the organization of their police services
is often very éoor and the records incomplete.

The many defects in the office ﬁake it unattractive to those
seeking professional police pésitions and often results in the office
not being filled. A survey of nine states in 1967 revealed a 71 per-
cent vacancy rate in available constable offices.1* The 1971 figures
for Texas show about a 30 percent vacancy rate.15 Although the vac-
ancy rate in Texas is not as high as that in some other states, it
is still substantial enough to cause some doubt as to the usefulness
of the office,.

In summary, the police function of the constable is a minimal
one. As’'a result, the value of the office.is'based upon the service

the constable performs for the justice of the peace court,

Municipal Police Agencies
In Texas, as in the rest of the nation, crime 18 an urban problem.
Téxas cities with populations of over 50,000, while containing 50 per-
~cent of the state's population, report'74 percent of the index crimes, 10
The police are concentrated in the urban areas of our nation to meet
| the challenge of crime. Almost one-third of the nation's police person-

nel are stationed in the 55 largest urban areas.l” 1In Texas this con-~

centration is even more pronounced., Over one-half of the full time
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local police are stationed in the séate's largest urban areas.!8 Law
enforcement, then, is predominantly the job of metropolitan police
departments., It is because of this fact that the focus of much of the
remaining discussion will be on metropolitan police problems.

Almost all but the smallest municipalities in the United States
have the legal authority to create police departments. In Texas, all
home rule cities and general law citiés, 1f they so choose{ may’estab-
lish police departments, Sevéral of the 669 municipal departments in

Texas rely on city marshalls to patrol their streets,19

but most main-
tain a formal police department, headed by an appointed chief of police
answerable to the city executive. Generally the appointment is made
from-within the ranks of the department although in situations of unu-
sually quaiified persons, outside police professionals are appointed.
There is an immense variety in police departments in the United
States--in size, in training, in personnel policies, in organization,
and in equipment--but their responsibilities are essentially the same.
They all strive to protect life and property within the cities, by
enforcing laws, preventing crime and maintaining order. Police depart-

ments vary from one-man departments to departments with several thousand

officers. The major municipal departments in Texas vary in size from

’about 20 officers to about 2,000 officers.

- Most Texas departments require probationary periods for recruits,
but only 40 percent require pre-duty training. Only the largest depart-
ments maintain their own training academies. Police officers in metro-
politan departments are usually civil service employees. Most depart-

ments are members of state civil service systems, but the largest cities
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in the United States often maintain thelr own sy}tems. This is true
of Texas: however, many of the smaller departments have no civil service
provisions. This is unfortunate because lack of a civil service system
can add to political favoritism within a department.

As cities vary in size, so do they vary in the types of specialist
employees and in complexity of organization. In larger cities there
are greater numbers of ranks apd a gre;ter number of speclal assignments,
The activities of most departments fall into three categories--field
operations, support services and staff services. Again, the number of
specialties within each of these categories varies with departmental
size. Smaller departments do not have enough personnel to specialize.
In these departments the same man may act as patrolman, investigator
and traffic officer.

In larger departments field operations include patrol, traffic
supervision, criminal investigation and perhaps juvenile work. Support
services include communications, record-keeping, jail supervision and
crime laboratory examinations. Staff services include recruiting,
training, internal inspections, planning and research and community
relations. As the need for these specialized services grows so does
the need for civilians to relieve trained officers from secondary func-
tions like clerical work, switchboard operation and laboratory services,
The only sworn personnel assigned to many of the support and staff
services act in a supervisory capacity. In spite of the diversity of
their tasks, there is one underlying purpose in their work--to support

, the patrolman in the field. It is his role that will be considered next.
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The Patrol Function

The Police Mission

Police do not work in a vacuum, Their encoﬁnters with citizens
arc substance of policing. It is citizens who commit illegal acts,
not merely "ecriminals." Because patrolmen observe the widest range
of citizen behavior, they have the widest range of police duties, The
nature of policing can be discovered b& observing the actions of police
officers on patrol duty,

Patrol work entails a wide variety of duties, from rescuing treed
cats to apprehending murderers. A listing of these duties would require
pages of text. Most of these duties, however, can be classified into
three general functions. These are law enforcement, order maintenance,
and provision of service to the public.20 In addition, three styles
of policing have been identified?l which, in their interaction with
these general functions, determine the unique way in which police per-
form the functions in a particular locale.

These styles of policing are a result of prevailing community
attitudes on what is the nature of the police function. When police
act as if maintaining order were their primary function this style is

identified as a watchman's style. This style is most often observed

in communities with homogeneous populations whose citizens want as little

interference as possible in their daily routine, The same communities

are usually older ones, with little history of major crime problems.
In communities where the police act as law enforcers, that is,

they evaluate citizen behavior strictly within the letter of the law,

the style 18 identified as a legalistic style, This style is very
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prevalent in communities with heterogeneous populations, with signifi-
cant crime problems, and those which pride themselves on having "profes-
sional" police departments. Thie style derives from the fact that a
common community attitude on what constitutes proper behavior is lacking.
A police department in this setting must rely on legalistic norms to
fulfill its role.

The last style, the service styie, is characterized by frequent
informal police intervention. In such a department all calls for service,
no matter how insignificant, are seriously attended. The citizens in
the community are usually homogeneous and of a higher economic status.
They require service for their money, and that ié precisely what they

get. In such communities, major crime is usually not a problem, and

. consequently, the police can respond more seriously to basically non-~-

criminal matters.

Police Patrol

The majority of personnel in any police department is assigned
to patrol the city. Each 'patrolman is assigned to a certain section
of the city, which he patrols during his shift., All cities maintain
24-hour patrol, in three shifts. Some of the better organized police
departments maintain a fourth shift which patrols during high crime
perlods of the day. Fach patrol section, or "beat! is created on the
basis of population, traffic flow, physical boundaries and, in cities
with sophisticated planning departments, equalized for workload.
Uniformed patrolmen cruise their beats in marked cars which are in

contact with the rest of the department by means of a police radio

#
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network. Motorized patrol can cover more territory and respond to calls
for service much more rapidly than can foot patrolmen. Some cities,
however, do maintain a few foot patrols in densély populated, high

crime areas.

In their role as law enforcers, members of the patrol division
have primary responsibility for crime prevention, They are present on
the streets with the dual purposes of.deterring crime and a?prehending
those in the act of committing’crimes. They are also sources of
intelligence regarding criminal activity, but investigative units
seldom take advantage of this fact., Their constant presence in the
area allows them to respond quickly to disturbaﬁées which threaten
peace and order on the beat., 1In their service function, they are

readily available to those needing aid,

Patrol, then, is a means by which police departments distribute
their uniformed personnel so as to be as readily available as possible

to the needs of the public,.while acting as a deterrent to observable

criminal activity.

The Patrolman as Law Enforcer
The partolman is the case finder ﬁf the criminal justice system.
Of the crimes reported to the police, almost all are either reported s
to or witnessed by patrolmen. As a law enforcer, the patrolman's
- duty is to apprehend criminals and to investigate crime. Apprehension
‘consists of a sequence of actions in response to the criminal event,
: ’the sequeece beginningkwith detaction of the crime. Crimes are detected

‘by police on patrol, by the victim, by a witness, or by virtue of some
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sort of alarm apparatus. Although one of the purposes of police patrol
i{s the detection of crimes in action, most crimes are reported by phone
calls from citizens.

Upon the report of a crime a dispatcher puts out a call over the
local police radio to the apprspriate patrol unit, The assigned unit
then proceeds to the scene in answer to the call. Depending upon the
sophistication of the communications équipment and the mangower available,
the time elapsing between the call for help and the arrival of the patrol-
man can be aunywhere from a few minutes to almost an hour. Response time
is an important factor in apprehension because the chances of apprehend-
ing an offender with several mlnutes start on the responding officers
are minimal,

When the officer arrives at the scene he may be lucky enough to
catch the criminal in the act, but more than likely the criminal already
will have fled. If a description is available from either the victim
or a witness, there will still be a chance of apprehending the offender,
In these situations the officer will initiate his own search, while
requesting aid from other units over thé police radio. Arrests are
often made on the basis of data broadcast in this manner. In modern
society, however, with its densely populated cities and its highly mobile
populace, a few minutes is usually &ll the time needed for an offender
- to make good his escape. Apprehension in such sltuations, then, is a
contest of time rather than of wits.

If the criminal successfully flees the scene, it is then the
‘Lpatrolman's duty fo.record any pertinent information sbout the crime

- or, in cases in which the scene itself might provide some evidenﬁe, to

PR
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maintain security until crime scene specialists have an opportunity

to gather evidence. At this point, his knowledge of the beat is most

important. The rapport he has established with the inhabitants of his

beat will enable him to gather information about the crime which an

investigator, unfamiliar with the beat, cannot. Rapid, efficient ques-

tioning of victims and witnesses is crucial because persons suffering

the emotional trauma of a crime will duickly forget detail{.
Investigative personnel take over the investigation at this

point. They re-question witnesses and attempt to identify suspects.

If witnesses can give no clue to the offender's identity, the chances

of apprehension are not good. Contrary to common conceptions about

police work, fingerprints and the like are almost useless in identi-

fying the perpetrator, unless suspects exist, Without there being a

suspect to whom fingerprints can be matched, therz is almost no way

to identify the perpetrator. Pieces of hair or thread from clothing,

which television detectives use to track down offenders, are useless

to real detectives. They do not have the time to check everyone in

a city with a certain color hair, or to check all those who own cloth-

ing made of a certain fabric, Moderp criminal identification techniques

can only yield results when a suspect 1s available.

When a suspect can be found, the investigator works in concert

~with personnel from the district attorney's office to develop evidence

satisfactory for the issuance of an arrest warrant by the courts., At

this point the inyestigator may arrest the suspect himself vr the task

‘may be assigned to other personnel,
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Order Maintenance and the Patrolman

Most police cfficers think of themselves as iaw enforcers whose
job consists of catching and arresting criminals, Qitizens also gener-
ally subscribe to this myth, The myth has'gained such credence that
the LEAA has devoted millions of dollars to programs designed to combat
stranger-to-stranger crimes. In fact the major portion of an officer's
time is spent not on crime fighting, Sut on order maintenange. Only a
small percentage of police cails actually result in an a;rest22 and
those who are arrested are predominantly citizens who have committed

p minor criminal violations such as drunkenness, disorderly conduct or
gambling.23 In order maintenance situations the policeman can be
required to resolve famil& quarrels, handle street brawls among juve-
niles, helé drunks, or maintain order at civil gatherings, Rather than
enforce the law, he ensures that the law is not violated by virtue of
the situational potential for lawlesgness,

Keeping the peace does not necessarily involve using the arrest
power. In minor criminal situations the officer can trade non-arrest
for orderly behavior on the part of citizens., 1In situations which have
no criminal aspects, but in which citizens require help, he can be
required to act aé counselor, arbitrator or authority figure. In order
to execute these roles with success, he must know how to deal intimately
with highly emqtional people. He must also have knowledge of the locale

~and the customs of those living there. Such knowledge 1is important if

the patrolman is to maintain order across a variety of personal problem

situations,
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Police discretion

The police officer himself determines whether he will act as a
law enforcer or a peace keeper by discretionary use of his power to
arrest, Discretion exists for several reasons. First, there are so
many lawé for which an officer could arrest someone that he could not
remember them'all. Even if he could, he does not have enough time to
arrest every lawbreaker he sees, Lasfly, if an officer did\arrest
every violator he observed he ﬁauld soon be out of a job@ This is

. . soa®"
true because Americans pass laws which they do not expect to be enforced,

and, thus, citizens of a commuﬁity would not tolerate the enforcement
of every law.
Aside from being a working solution to the overcriminalization

of behavior, discretion is a tool for keeping the peace in a community,

‘//f The power to withhold arrest ig used by the police officer to reward

PN

peaceful behavior. If an officer can maintain peace without resorting
to arresting everyone who commits minor violations, then he is free to
devote his time to preventing serious crime, |
Since arrest or non-arrest is the result of this descretion, it
is extremely important to be able to identify the criteria that affect
- the exercise of this power. Discretion is employed mainly in situations
in which the offense 18 not serious. In cases of serious offenses such
% ‘as murder or rape, there is general agreement among police officers and
= - the public that the full criminal sanctions should be applied. 1In less
‘8erious offenses, such as disturbing the peace or intoxication in a
~public place, while one must admit that the act is illegal, there is

disagreement as to whether the act 18 deserving of such a serious




consequence as arrest. Because of this ambiguity the officer will be
prone not to invoke criminal sanctions. In addition to the seriousness
of the offense, & police officer will also look to the demeanor of the
offender. A recalcitrant or aloof offender can force an arrest because
the offender's actions are read by an officer either as a challenge to
hig authority or as indifference to the law.

Discretion is a necessary part of police work. But,‘it is power
that can‘be easily violated bécause of its informal aspects, and there-

fore it is one which should be well understood by the public.

- ~oo

The Service Aspects of Pat®GT

Along with his peace-keeping and law enforcement functions, the
patrolman provides other services to the public., Included in these
service duties are such actions as giving emergency medical aid, finding
lost children and pets, monitoring parking meters, checking vacationers'
homes and giving directions. These duties are different from order
maintenance in that they iﬂ&olve gervices for a particular client and
no one else. In helping a drunk for instance, a patrolman is performing
a service for that client as well as for the public in general. It is
the drunk's capacity to disturb the public order which makes this action
an order maintenance one. The service functlons provided by the police
could, in fact, be provided by someone else. In some locales this is

the situation. Private patrol agencies provide home security services,

and in many cities "meter maids” monitor parking meters.
It is because of the round-the-clock presence of patrolmen that

‘these service duties have devolved to the police, The community sees
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the patrolman as a service agent because of his obvious presence, And,
it ié true that, to many in our society, the patrolman is the only
governmental authority that they know how to contact for necessary

services.

Current Issues in Policing

The role of police in the United States has recently come under
close scrutiny. This is the result of several f;ctors. Siﬁce the eafly
1960's police have become the subject of intensive study by social sci-
entists. ‘Governmént studies of the nation's crime problem, that culmi-
nated in the publication of the President's Commission on Law Enforcement
and Administration of Justice in 1967, resulted in an organized approach
to the study of police problems. The creation of the Law Enforcement
Assistance Adminigtratioﬁ (LEAA) in 1968 provided a funding agency for
police innovation. Riots in some major cities and civil disturbances
on university campuses reinforced the concern with how police operate.
The problems are many, but solutions are being formulated. The follow-

ing section will consider some of the major problem areas and innovations

- being made, in Texas and elsewhere, in answer to these problems.

Training
One area of police innovation that has received major attention

is training, It is generally conceded that an upgrading of police

‘Personnel is needed, Improved training is the most practical way of

accomplishing thig goal. Training efforts have taken two major direc-

tions. The first ig concerned with providing better police training;

the second with providing education in an academic setting.
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In an urban setting, improved academic training is probably
more important than improved police training. Police in the United
States are predominantly from a white, middle class background and
share the biases and prejudices of their baékground. At the same
time, they are required to deal uniformly with citizens from every
cultural background. Eduéation is the means by which an officer
can gain a £roader cultural perspecfiQe. An effort to achieve this
goal has been made on the natiénal level through the Law Enforcement
Education Program of the LEAA which makes grants and loans to present
or future criminal justlice personnel for academic education. Texas
has responded to this program by creating criminal justice programs
at such institutions as Sam Houston State University and the Univer-
sity of Texas at Arlington. In addition, Texas has created a
standardized core curriculum in criminal justice that enables students
to transfer easily from junior colleges to universities in pursuing
their studies.

Improved police training'has also received attention. 1In Ohio,

the Highway Patrol Academy has been expanded to provide more local

" police training. A district planning agency in the same state has

developed a mobile in-service training center to carry training to

rural areas, ° The Illinols State Police and several universities have

:  imp1emented new training in criminalistics for local police. New York

has developed programs for training police administrators., In Texas
twenty-four police academies were funded by the LEAA in 1971.24 In

Dallas, Fort Worth, and San Antonio new approaches to police personnel

_training have been implemented~25
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Community Relations

Community relations programs have received nationwide attention
recently. The fact that the police serve the community plus the need
for community support Iin law enforcement has made better relations
between the community and the police imperative, This is especially
true in minority areas where the crime problems are the most severe
and where hostility to the police is éhe greatest. Major community
relations programs have been,ihitiated in Illinois, Ohio, Pennsylvania
and New York.26 In Texas, the cities of Fort Worth, Dallas and San
Antonio have programs.z? Community relations sgtore-front offices have
been opened in Amarillo, Austin, Fort Worth and Texarkana.28 San
Antonio has initiated crime prevention programs in its school system.

Many cities have attempted to better community relations by
hiring more minority personnel. Dallas has developed & minority re-
cruiting program at many black junior colleges in the region, in
addition to a special minority cadet program. The police departments
of Miami, Cincinnati, St. Louis, and Washington, D, C, have also devel-
oped significant minority recruiting programs. New York City has
increased minority membership in the department by hiring minority

members as community service officers.

Controlling Police Conduct
The police have many powers which by virtue of discretionary

application can be abused. In their role as peace officers they can

arrest persons, conduct field interrogations, search persons or places

and use deadly force, There are legal limitations on all these powers,

P
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but in reality, legal sanctions against abuse of these powers are only
applied to those who are charged and found guilty of such abuses. The
legal system controls behavior by punishing transgressors. To better
control police conduct a more immediale control system is needed.

in gpite of the fact that procedural manuals exist in some depart-
ments, there is a tendency to keep departmental policies ambiguous.,
This serves to maintain independence from outside control. .When abuses
exlst however, some control beEOmes necessary. This is why several
police departments have cooperated on studies of police policy-making.
The Dallas Police Department is conducting such a study, with the assist~-
ance of the Arizona State University, College of Law. The Dayton Police
Department is also working on the problem and is developing new police
guidelines in cooperation with police-citizen task forces,

Civilian review boards are another propose& remedy for abuses of
police power. There are, however, many inherent difficulties in such
a solution, As the two recent efforts at review boards in Philadelphia
and New York City show, trust in the impartiality of such a mechénism
is a necessary ingredient for its successful functioning.29 In these
instances the police felt‘that the review boards wére illegitimate
attempts at control and, as such, they refused to cooperate with the
boards. Although the existence of review boards does not necessarily
result in political control of the police, these two attempts show
that their effectiveness is limited. At present, then, the best solu-

wltion to abuses of police power is the development of meaningful

internal control policies.
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Police Efficiency
In an attempt to Iincrease their efficiency, police departments
have begun to adopt new patrol strategies and to apply technology to

their law enforcement operations,

New patrol strategies

Among the most interesting innovations in patrol are the efforts
of several cities to decentralize their patrol personnel‘and to create
neighborhood police teams. Dallas and Cincinnati both are underéaking
major decentralization programs. Other attempts at decentralization
are also being carried out in Losg Angeles, New York City, Detroit and
Syracus2, N.Y. The decentralization concept envisions delegating
responsibility for law enforcement to neighborhood stations. By these
programs departments hope to create better community relations and
achieve better crime prevention. In conjunction with decentralization
of patrol responsibilityr these cities are creating teams of police
containing patrolmen as well as investigators. Moving police operations
down to the neighborhood should decrease response time and result in
greater apprehension of offenders.

Another strategy many departments are using is saturation policing.
This consists of piacing extra personnel in high crime areas as well as
fielding personnel whose specific purpose it is to combat certain crimes.
This technique is being employed in New York City and Kansas City,
Missouri with great success. Dallas has expanded the operations of its
tactical units in a saturation policing effort with funds from the LEAA,

San Antonio has geen a sharp decrease in burglaries and thefts as a
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result of a specialized burglary task force.30
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Perhaps the most revolutionary strategy of all is presently under- ;
way in Kansas City, Missouri, Experimental areas have been created in
which this department is testing the basic'assumption that patrol is a
crime deterrent. In certain areas police are patrolling as usual, but
in others police only enter the area on calls for assistance. Prelim-
inary results of this experiment indicate that the crime rate is the t‘

same in areas that are patrolled and in areas without patrol, Since

T o

approximately eighty percent of a patrolman's time is devoted to cruising

o iy

his beat in an effort to deter crime, these results imply that eighty

percent of patrol time might be wasted on deterrence.

Technology %
Other efforts at increasing the effectiveness of patrol have in- %
corporated some of the products of modern technology. Dallas, Fort %

Worth and San Antonio have instituted helicopter patrols to supplement }
automobile patr0131 The u;e of helicopters has made the apprehension

of fleeing suspects considerably more successful. At night, search-
light-equipped helicopters can search wide areas with almost as much

success as daylight searches, Computers have also made police work

more efficient. Dallas has recently installed a computer assisted

dispatch system which records calls for service and automatically 7
identifies the nearest avallable units for the dispatcher. Kansas City, :
Missouri is presently attempting to predict crime incidents by virtue

of computer analysis of crime trends.
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Some Thoughts on Texas Law Enforcement

There 1s a great variation in the law enforcement services
provided in Texas. Large citles ueually‘have more efficient police
departments than do smaller cities and rural areas. They also gen-
erally have greater crime problems than do smaller cities and rural
areas, Rural law enforéement does not have to be the same as metro-
politan law enforcement. All law enfércement officers, however,
shoyld be equally trained. Standardized training and standardized
testing on the state level would ensure all TexaAs professional law
enforcement. State legislation could accomplish professionalism in
law enforcement. Regional law enforcement planning, under the direc-
tion of the Department of Public Safety would achieve more efficient
law enforcement throughout the state. Better law enforcement in
Texas 18 basically a question of organization, not of centralization
of police agencies., It is necessary for police agencies to be
independent so that they may be responsive to community wishes. The
state should aid local law enforcement with funding and with central-
ized information and communication services, while allowing independent
local control.

In spite of the local nature of law enforcement, constitutional
revision can aid in making Texas law enforcement more efficient. The
fact that the offices of sheriff and constable are provided for in the
Constitution makes it impossible to modify these offices to suit the
needs of their respective counties. 1In large metropolitan counties,
the sheriff is not needed as a law enforcement officer, The same is

true of constables. In rural areas, the law enforcement powers of the
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sheriff are nceded. Constables, however, serve little law enforcement
even in rural areas. The offices of sheriff and constable should be
made statutory, rather than constitutional, so that they can be abolished

or not as suits the law enforcement needs of thelr respective counties,
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CHAPTER II1
CRIMINAL PROSECUTION AND DEFENSE

Robert L. Bogomolny.
Southern Methodist University School of Law

t

A fundamental premise éf the criminal justice system in the
United States is that involved parties shall have a right to present
the issues before a neutral and detached fact-finder in order to de-
termine the truth of the alleéations and to settle the issues for all
times. Central to this form of presentation is the assumption that
both parties will be represented by skillful experts who will vigor-
ously present their points of view. Through the conflict of these
points of view as presented by the experts, it is assumed that truth
will become apparent and the fact-finder will have the ability to de-
cide the issues.

In this country, the representatives of the state are paid pro-
fessionals who owe their allegiance to the state. The répresentatives
of the person drawn before the court by the state are, of course, pri-
vate attorneys or public attorneys in a quasi-public agency such as a
public defender's office who are paid to represent the interests of the
defendant. Both representatives are trained in the law and are held to
standards of professional conduct to protect and pursue the rights of
the party they represent. It is fundamental that these representations
be vigorous, searching, and aggressive so that the truth Ean be fer-
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reted out and the integrity of the system of justice preserved.

Although there are no specific references in the Texas Consti=~
tution to the functions of the prosecution and the defense in a cri-
minal case, it is clear that‘the absence of an adequate system of re-
presentation of the accused would violate the constitutional provi-
sions of Texasl and of the United States.2 The Texas Constitution does
not specifically provide duties or sténdards of performante for the prosec-
cuting attorney, nor does it make refefence to defense attorneys, other
than a defendant's right to counsel.3 In fact, the Texas Constitution
refers explicitly only‘to representation of the state in the wvarious
criminal trials. 1In this area it provides:

The Judges of all Courts of county-wide jurisdic-
tion heretofore or hereafter created by the Legis~
lature of this State, and all Criminal District
Attorneys now or hereafter authorized by the laws
of this State, shall be elected for a term of four
years and ihall serve until their successors have
qualified.

The Texas Constitution fyrther provides:

A County Attornmey, for counties in which there is

not a resident Criminal District Attorney, shall

be elected to the qualified voters of each county,

who shall be commissioned by the Governor, and hold
his office for the term of four years. In case of
vacancy the Commissioners Court of the county shall
have the power to appoint a County Attorney until

the next general election. The County Attorneys

shall represent the State in all cases in the District
and inferior courts in their respective counties; but
if any county shall be included in a district in which
there shall be a District Attorney, the respective
duties of District Attorneys shall in such counties

be regulated by the Legislature. The Legislature may
provide for the election of District Attorneys in such
districts, as may be deemed necessary, and make pro-
vision for the compensation of District Attorneys and
County Attormeys. District Attorneys shall hold of-
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fice for a term of four yéars, and until their
SUCCOSSOTS have qualified. (As amended Nov. 2,
1954.)

It would probably be an error to attempt to specifically describe
the prosecution and defense function in the constitution of any given :
government. Rather, general parameters such as the right to counsel,
adequate representation, fundamental fairness ana due process of law
give adequate leeway for the developmént and evolution of a represen=-
tational system in which both parties, the state and the accused, stand
adequately represented. Insofar as constitutional problems are addressed,
they are discussed in terms of right to counsel, adequate representation
and fundamental fairness, as embodied in the Bill of Rights.

The rest of the material in this chapter describes ﬁhe functions
and importance of the prosecuting attorney and the defense attorney in
the criminal justice system. As will be seen, the major failings of
the criminal justice system do not relate to constitutional deficiencies
but rather to legislative.failings whereby inadequate assistance of
counsel, basic unfairness in the system, inequality of conditions, and
lack of resources combine to thwart the concept of liberty and justice
inherent in the constitutional protections of Texas and the United
States. It will be necessary to discuss in some detail the specific
functions that are central to the prosecution and the defense roles,
highlighting, where possible, problems, conflicts, and weaknesses in the
prosecution and defense functions and, by implication, the resulting

weakness in the criminal justice system. In the short space allocated,

it is not possible to give a comprehensive review of all prosecution

and defensge functions,

Rather, the most significant functions (plea-

iy
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burpaining and sentencing) have bccﬁ selected for in-depth review.
These in-depth studies will show (1) the relationship between the_
prosccution and defense as scen in the state of Texas; (2) the ambi-
guity of the prosccutor's role which leads to conflicting functions;

and (3) how inadequacies in the system prevent the implementations of

the constitutional mandates of right to counsel and fair trial.

Role of Defense and Prosecuting Attorneys

Since the decision of Gideon v. Wainwright6 in 1963, there has

been growing recognition of the importance of defense counsel to the
trial of a criminal case./ The courts have emphasized the importance

of counsel to translate legal proceedings to the defendantband to assure
that he has an adequate opportunity within the legal system to advocate
his position. 1In the absence of counsel, it is'believed that the de=~
fendant is basically incapable of asserting his rights in our highly
technical legal system.

Recent court cases sbecifically recognize the right to counsel,
and it is a matter of common sense that without representation a de=~
fendant cannot be essentially equal to the government and its trained
prosecutors before the court. The ﬂeed, now, is to ensure that the
rights has meaning. Representation by inadequate counsel, too long
after arrest, and without resources to investigate, is not a meaning-
ful right to counsel. A most perplexing problem for the criminal jus-
tice system is to ensure that anearly stage counsel with adequate re=-

sources is available to all defendants.

For years, it has been assumed by many people that all of the
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advantages in a criminal trial restjwith the defcndant.8 The presump-
tion of innoccnce; the burden of proof beyond a reasonable doubt, the
accusatorial rather'than inquisitorial system, all have been said to
place the advantages with the defendant. . As a technical matter, the
state does have a higher burden of proof since it must prove beyond a
reésonable doubt the guilt of the defendant. As a practical matter,
however, it is no longer adequate to éay that the defendaqt has all the
advantages in a criminal casé since experience has shown that the gov=
ernment is far more able, by and large, to prosecute than the defense
is to defend.

One has only to look at the statistics governing disposition of
criminal cases to buttress this conclusion. The Texas Civil Judicial
Council has published the following statistics for the year 1971. A
total of 31,091 defendants pled guilty; 667 defendants were found guilty
upon a nonjury trial; 1,702 defendants were found guilty upon a jury
verdict; and 6 upon a guilty plea with a jury verdict. Only 199 defen-
dants were found not guilty at a nonjury trial; 478 found not guilty at
a4 jury trial; and 46 upon directed verdict. One can sce that well over
97 percent of the eriminal cases in the district courts for the State
of Texas end up in a verdict of guilty.9 Obviously, the state has a
very credible record in developing guilty verdicts in criminal cases,

Aside from the statistical proof of the state's general competence
in convicting people, there is the fact that the state witnesses and
fact-finderg-~the police and sheriff's.departments of the State of
Texas--are professional witnesses who are ready, paid, and interested

in testifying in court and in convicting the defendant, The defendant
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is dependent mostly upon non-professional witnesses to be recruited
and cajoled into testifying by his often underpaid and overworked
counsel. The absence of adequate resources, and the generally low pay
to defense counsel appointed to represent clients in Texas, mean that
even the most diligent private attormey is severely hampered in ade-
quately developing a criminal case.

The Texas Code of Criminal Procedure provides:

‘ A counsel appointed to defend a person
accused of a felony or a misdemeanor punishable
by imprisonment, or to represent an indigent in
a habeas corpus hearing, shall be paid from the
general fund of the county in which the prose-
cution was instituted or habeas corpus hearing
held, according to the following schedule:

(a) For each day or a fractional part
thereof in court representing the accused, a
reasonable fee to be set by the court but in no
event to be less than $50;

(b) For each day in court representing
the accused when the State has made known that
it will seek the death penalty, a reasonable fee
to be set by the court but in no event to be
less than $250;

(c) For each day or a fractional part
thereof in court representing the indigent in a
habeas corpus hearing, a reasonable fee to be
set by the court but in no event to be less than
$50;

(d) TFor expenses incurred for purposes of
investigation and expert testimony, a reasonable
fee to be set by the court but in no event to
exceed $500;

(e) For the prosecution to a final conclu~
sion of a bona fide appeal to the Court of Cri-
minal Appeals, a reasonable fee to be set by the
court but in no event to be less than $350;

(£) TFor the prosecution to a final conclu-

. sion of a bona fide appeal to the Court of Cri-
minal Appeals in a case where the death penalty
has been assessed, a reasonable fee to be set by
the court but in no event to be less than $500.
Sec. 1 amended by Acts 1969, 6lst Leg., p. 1054,
ch. 347, X1, eff. May 27, '1969; Acts. 1971, 62ﬁ%
Leg., p. 1777, ch. 520, X1, eff. Aug. 30, 1971.
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Although these amounts seem reasonable, they are rarely adequate for

111

necessary costs incurred in a tria In addition, local practice

may further reducc these fees by requiring free services on one appointed

case in exchange for pay on another. The state, on the other hand, has
virtually unlimited amounts of money, time, and manpower to devote to
the prosecution of a particular defendant,

All of this lecads to the conclusion that the advantage in a cri-

minal trial lies with the state. 1In the absence of a vigorous, active
defense, this advantage not only cannot be overcome, but even semblances
of equality cannot be maintained. Certainly the requirements of due
process and right to counsel can be met superficially by the physical
presence of an attorney at critical stages, but the substantive qual=-

ity needed to adequately prepare a case simply is not met in most cases.

The Role of the Prosecutor ﬁ

The primary duty of a lawyer engaged in public prosecution is not

12

to convict, but to ensure that justice is done. Ordinarily when we

speak of the duties of the prosecutor, we tend to think of an official g

to society. A canon of ethics points out however, that the primary.
duty of the prosecutor is to engage in the pursuit of justice.

There is tension between the need in prosecutorial decision-mak-
ing for certéinty, consistency, and fairness on the one hand, and flex-
ibility, seasitivity, and adaptability on the other. The prosecutor is
both an administrator and an advocate. He is an administrator whose

range of responsibilities includes seeking justice, setting the court

NN
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schedule of cases, scolecting cases to be tried, and directing the
prosccuting attorncy's office. lle is an advocate as a "protector
of the public interest in bringing the guilty to justice. The prose-
cutor uses his discrection in selecting the varying weights to give
these sometimes conflicting roles.

Discretion occurs at virtually each decision point in the prose-

cutorial process. The initial decision is to prosecute or not to
t

prosecut:o.]3 The second is to choose the charge and bargain for the

sentence to bo of[ured.l4 The third is at trial,15 and the fourth

is in the sunLvncing.l6 The problem of broad discretion is not that

discretion per sc is undesirable, but rather that the arbitrary use of

discretion can lcad to discriminatory, oppressive and unequal treat-

ment. Such abusc also offers a fertile bed for corruption and is con-

ducive to the development, at worst, of a police state and, at best,

one that is policec-minded.

The initial discretionary decision, to prosecute or not to pro-

secute, consists of three choices: (L) the choice not to prosecute

where there is violation of law; (2) the choice to prosecute cases that %

normally would be dismissed; (3) the choice of which potential charge

to prosecute. Statutory language is often broad and covers a multitude
of behaviors. Full enforcement of all also would lead to injustice or
a public outery. Further, legislative framing of statutes does not
always reflect legislative consciousness of the limited manpower of
police and prosecutors' offices. The prosecuting attorney therefore

must choose which cases will be pursued,

In the exercise of the discretion to prosecute, there is a set of
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variables that determines the parameters of the prosccutor's decisions:
(1) cascload
(2) scriousness of the violation
(3) court's conception of the seriousness of the offense

(4) special characteristics of the defendant

(5) availability of alternative sanctions

(6) adequacy of the case

(7) equality of treatment or enforcement

(8) special interests or influences.

The most important factors that influence the district attorney's dis-
cretion are reviewed below.
The present solution of the caseload problem of the prosecutor is

basically a weighing process between the seriousness of the case and

the amount of time it will take to successfully prosecute, plus addi-
tional weights given to the above listed factors. This is essentially
a process of balancing thé magnitude of the violation with the potential
volume of litigation, such that the greater the potential caseload, the
greater the need to exercise discretion and dismiss cases.

The seriousness with which the court perceives the mode of cri-
minal behavior being prosecuted is another important consideration.

The judiciary may consider that prosecution for minor infractions wastes

court time. Jury sympathies'are also taken into account. For example,
unregistered gun violations are not vigorously prosecuted in coﬁmunities
where there is a large military or ex-military population; or communi-
ties which depend on hunting may be more strict in poaching violations.

The character of the defendant is often important in decisions of




whether to prosecute. Unconventional lifestyles, group memberships,

or poor criminal records might persuade the prosecutor to file charges

in situations in which hc otherwise might not. Conversely, prosecutors

are reluctant to prosccute the elderly and the respectable for less ser-

{ !
: ious crimes. These categorics are carved out because of the prosecutor's

own notions of optimum sclective enforcement. The decision to prosecute

or not may rest with the availability of alternative sanctions. For

example, employees accuscd of minor embezzlement can be fired, or shop-

a.t

lifted items can be rcturne
Decisions to prosccute are often based on the adequacy of the o

proof. Foxr some crimes, the evidence I, easily obtained. Other offenses

involve difficult problems of proof, especially offenses involving ele~-
ments of mental state or other problems with vague legal standards.

The prosecutor's choice to enforce these statutes tends to carve out a

distinct enforcement policy.

The prosceuling attorney for the various counties has the authority %

to determine who shall be charged with a criminal offense. If the pro-
secutor deecides not to handle a particular criminal matter, there is no
appeal from his decision. Citizens who disagree with a particular pro-
secutor's decision are left to the next electién to replace him. This

however, does not create a remedy for a specific situation in which the

prosecutor's activity may offend the citizenry.

The prosccutor's discretion to take a criminal case, however, does
have advantages; if he truly represents the public interest, both with
respect to juslice and conviction, he can exercise judgment about whe~

ther to subject a particular individual to the rigors of the criminal
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process. Such Jjudgments protect certain citizens from prosccution
where there may be technical violations of the law but where the pro-
sccuting attorney determines that the activity is not significant. 1In
addition, the prosccuting attorney determines, by and large, which cases
will be presented to the grand jury and as a practical matter, his acti-~
vities will direct and often control the grand jury's conduct .18

It is possible to limit the prosecutor's discretion by several
means. First, a more definite statement of the role of the prosecutor
by the legislature would be useful. Second, more precision in legisla-
tive definition of crimes would limit the prosecutor's de facto enforce-
ment policy. Such precision limits the discretion in prosecution due
to the more exacting requirements of proof. Third, by decriminalizing
many nonharmful activities, often known as victimless crimes, discre=~

tion can be limited. Other remedies include:

(1) publication of standards by the prosecutor indicating how
‘he exercises his discretion;

(2) 1litigation by aggrieved parties for court restraint of
prosecutor's action;

(3) excrcise of administrative controls through county funding
sources or the courts;

(4) concentration of public opinion on the district attorney's
activities;

(5) a statutory scheme allowing the appointment by the court
of a special prosecutor to prosecute cases the regular
prosecuting attorney will not prosecute.
The problem is that most of the activities of the prosecutor are low-
visibility actions and often are unreviewable.20l However, if citizens

understand the practical functions of the prosecutor, abuses can be

limited and prosecution practice improved.
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The Expanded Right to Appointed Counsel

The Sixth Amendment to the United States Constitution provideé:
"(I)n all criminal prosccutions, the accused shall enjoy the right . . .
to have Assistance of Counsel for his defense."” The right of the ac~
cused to utilize the assistance of privately retained counsel is so
clearly established by the language and history of the sixth amendment
that it is rarely litigated. By contfast, the nature and scope of the
state's duty to provide counsel.to assist indigent defendants has been
the source of considerable controversy. Once the constitutional right
to court-appointed counsel is recognized, the issues are: (1) When
does the right to counsel beiﬁg, and (2) What events does it cover?

The right to counsel, originally limited to "special circum-

stances,"21 was expanded by Gideon v. Wainwright?2 to give the right

to counsel to indigent defendants in all felony cases. This meant that
if a defendant could not afford a lawyer,the state would have to pro~ -
vide one for him. The right ' to counsel in Texas case law generally
parallels the federal doctrines in Gideon.23

Currently, counsel is required at all critical stages: at trial,
on appeal,24 at pre~trial stages~--preliminary hearings and arraignment,25
line-ups26 and at plea-bargaining.27 Arrest has not been held to re-
quire the assistance of counsel because of its investigatory nature.

Counsel is required, however, when the investigatsry nature of arrest

changes to custodial interrogation.28

In Argersinger v. Hamlin?gthe Supreme Court of the United States

declared that where one is likely to be deprived of his liberty, due

Process requires appointment of counsel for indigent defendants,30 It

B,
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is now clear that whencever a defendant may be sent to jail, he is en-
titled to counsel. The logical cxtension of Argersinger may require
counsel even in petty offenses where no jail sentences are available.31
The constitutions of Texas and the United States as interpreted by
the courts have not said how the states should implement the rights to
counsel for the indigent. Problems relating to fhe resources and efforts
that must be expended to implement these rulings are still net settled.
A central issue for the legislature is the implementation of programs for
delivery of legal services to indigent defendants. Three major methods
have been used: (1) assigned counsel; (2) public defenders; or (3) a
combination of assigned counsel and public defenders.

32 The

The basic method in Texas is the assigned counsel system.
system is based on two assumptions; (1) all attorneys have the skill
to defend clients in criminal proceedings; and (2) the constant influx
of new attorneys into the criminal justice system will.improve the qual-
ity of practice--this means either (a) the assigned counsel scheme pro-
vides a training ground for novice attorneys thus improving the overall
quality of the bar, or (b) the presence of new attorneys in the system
will provide a constant strecam of criticism. Both of these assumrions
can be challenged,

The economic burden of the assigned counsel scheme falls on the
private bar. Experienced attorneys will not handle these criminal
cases if they can avoid them because the cases are financially unre=
warding and time consumin'g.33 Civil attorneys, who are not used to or

skilled in'the techniques of the criminal law, are sometimes appointed

to represent defendants and may not provide adequate representation
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while the state has full time, well-trained specialists to represent
its side of the mqtter.

Without the presence of cffective counsel, the judicial system
becomes oppressive rather than equitable. The large number of appeals
bascd on the inadcqhacy of represcntation points out the importance
and wealkness of assigned counsel in Texas., Furthermore, even though
allegations of attorney incompctcence ﬁay not be sufficient for rever-
sal, the charges may have beariﬁgs on appeals concerning other consti-
tutional rights which were not adequately protected at trial.

On.the other hand, the scheme for a public defender or a mixed
system which may include private attorneys may offer several advan-
tages over the assigned counsel used in Texas at present. First, it
creates an administrative framework to guide public defense. The com-.
petency of attorneys can be reviewed as part of an édministrative eval-
uation, thus providing a device to remove appeals from the courts and
to improve the quality of representation.v Second; the public defender
can provide experienced and competent attorneys. The public defenders
office can use its more experienced ‘staff to train young and inexper-
ienced attorneys. The defendant will be better served in that he will
feel that he has been dealt with fairly and will receive competent re-
prescentation. Third, the public defender assures the continuous repre-
sentation since attorneys can be appointed to cases much earlier.
Fourth, the public defender can aid in the development of meaniﬁgful
criticism of the criminal justice system through policy statements

based on his experience.

The economics of the public defender system are important since
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resources arc always at a premium. The cost pekr case is less than in
an appointive system, since less time is used to prepare individual
cascs because of the experience of the attorneys and the possibility of
paralegal help.34 further, social costs are less, e.g., the defendants
are more satisfied with the system and there is a real possibility of
savings of court time through fewer appeals.

The major argument against the bublic defender is the '"two wrest-
ler syndrome" where it is assuméd that the defender will be prejudiced
by having to cooperate with the same prosecutors and judges on a day-
to~day basis. The argument is that this will lead to cooperative prac-
tices. The concept of cooperative practices assumes that because of continuous
contact between the attorney for the government , the judge, and the
defense counsel, a defendant will not receive vigorous fepresentation
vhen conflicts between the attorneys and judges occur. Due to lack of
discovery, competence and resources, private attorneys are encouraged
to participate in cooperative practices with the district attorney
which may be disadvantageous for their clients§5 Thus, the assigned
counsel system has not avoided cooperative practices and this system

has cooperative practices that are implicit and not subject to admin-

istrative and judicial review. 30

In the last analysis, the absence of a comprehensive, strong de-
fense system in Texas creates an imbalance of representation and greatly
compromises the qualigy of equal justice in the criminal courts.37

jThere 1s no simple answer to this problem since either private or public
“rePresentation of defendants can be inadequate. From the arguments

.presented, however, it appears that the creation of a statewide public

¥l
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defonse system could provide more adequate defense.
In order to better understand the prosccution and defense func-
tions, two major activities in a criminal prosccution have been sclected

for specific review. These are plea-bargaining and sentencing.

Plea-Bargaining

As can be seen from the Civil Judicial Counc?l's report for 1971,
the vast majority of criminal convictions are a result of pléas of
guilty.38 In 1971, 31,091 cases in the district.courts were disposed
of by ptea. 1In order to understand the criminal justice system we must
know what is a plea of guilty, what are the implications of such a plea,
and who controls the plea system.

A defendant, who's guilty plea is a confession of responsibility
or a confession of willingness to be sentenced, waives his right to
contest the charges against him waives, his right to a jury trial, waives
his right to confront the witnesses against him and accepts a finding
of criminal responsibility by the court. Because of the waiver of
constitutional rights involved and tQF willingness to accept judg-
ment, a plea of guilty is necessarily a significant and serious acti-
vity within the criminal justice system.

It is impossible from the statistical breakdown of cases to be
certain how many of these pleas evolve from negotiations between the
government's representatives, prosecuting attorneys, and defendants
and their counsel, with respect to the outcome of’the case. Defen~
dants are generally willing to plead guiity in exchange for consider-

ation of various aspects of their criminal charge: dropping certain
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parts of the charpges, making arrangements as to the length of sentences,
or offering probation. Without the plea of guilty, the present crimin-
al justice systoem would not be able to function.» If guilty pleas were
cleminated from the'system, we would have to find resources to try tens
of thousands of additional cases in Texas. It is doubtful that such
resources are available.

There are certain important impiications to the plea system. When
a prosecutor agrees to accept a'plea of guilty to a lesser offense or to
ask for a specific sentence disposition in exchange for a plea, he is,
in fact, removing from the judge or jury the right to sentence the de-
fendant for the offense committed. Since the legislature has set a
particular range of punishments, the prosecutor, by offering a reduced
charge, eliminates the opportunity for the range of punishments to
apply. In effect, the citizens' judgment with respect to the range of
punishments as expressed through the legislative process is superceded
by the prosecutor's dealings.

In addition, insofar as he does determine a sentence through the
plea process, the prosecutor removes flexibility frbm‘LVA corrections
system and from the judge in determining what is the best corrective
or rehabilitative alternative with respect to sentencing. It can be
argued that the ‘:osecutor, in fact, does not control sentencing, but
that the judge or jury controls it. It is no secret, however, that
plea negotiations are basically honored by the courts of the State of
Texas as they are throughout the United States. If the judges began
~ mot to honor plea negotiations and to set independent or separate sen-

Lencos, the inducoment to plead guilty to a particular charge would be
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removed and defendants would pursue their rights to trial by jury. If
these rights were pursucd, the additional thousands of jury trials would
force the system to prind to 2 halt.

An inducement to plead guilty is the fact that prosecutors gener=-
ally offer and strive for less punishment in a case involving a plea
than in a casc involving a trial. For example, if a prosecutor offers
a ten-year probatud sentence to a deféndant to plead to a rohbery charge
and the defendant pursucs his right to trial, the prosecutor will very
often request that the judge or jury sentence the defendant to ten
years in prison, rather than probation. Quite often, if he is found
guilty the defendant will serve a significantly longer time in prison
than he would have, had he accepted the plea negotiation. The defen-~
dant's awarencss of this situation produces a great deal of pressure
to plead guilty to a particular criminal chargé rather than pursue
his right to trial. |

It is in this regard that the skillful defense attorney becomes
so important. In the absence of adequate defense protection, the pres=-
sures of the state to produce an agreement become awesome and the de-
fendant's ability to freely and objectively weigh the opportunities
for a not guilty verdict at trial are diminished. Even if no oppor-=-
tunity exists for acquittal at trial, the negotiating ability of the
defense counsel will determine to some degree what sentence the defen~
dant receives. This negotiatea sentence night be quite different from
the sentence defined by the legislatureor from what the defendant may
need and deserve.

Negotiated sentences are primarily based on a bar-

galning process ralhier than on a theory of corrections or punishment.
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As often happens in eriminal cases, the defendant is pressured
to plead before the appointment of counsel. Representatives of the
prosecutor will confront him with an offer giving him immediate in-
ducements to deal with the state in the absence of counsel. = The in~
cquality and disadvantages to the defendant in this kind of system
are clear. As can be scen, none of this'has particular constitutional
ramifications since the Supreme Court3? has in essence validated the
plea. system, What it docs say is that in ;egislatively defining the

powers of the prosccution, firmer statutory guidelines are needed to

control the system to cnsure fairness and to ensure that the interests
of the public and the defendant are served by the plea negotiation

system.

Sentencing

In most cases, the prosecuting attorney will make a recommenda-
tion to the judge or jury concerning the sentence to be assessed.
Often, a prosecuting attorney in his adversary fple will vigorously °
argue for a specific sentence to be assessed, citing the nature and
severity of the crime and the background of the defendant in support
of his position. Often, the effectiveness of the prosccuting attorney
will be judged by the length of sentence he procures, it tacitly being

assumed that a sentence of 3,000 years indicates a better job by the

- prosecutor than a scntence of thirty years. The fundamental difficulty
with this role is that the direct participation of an advocate in sen-
tencing tends to break down objective judgment and substitute partisan

- involvement, which muy be inconsistent with doing justice. The Ameri-
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can Bar Association Project on Standards for Criminal Justice suggests:

Too little attention has been given to the role

of the prosecutor in sentencing. What study

there has been suggests that too often the par-
ticipation of the prosecutor has been in a sense
both too broad and too narrow. The excess breadth
consists of the tendency of prosecutors to make
unsolicited sentence recommendations to sentencing
judges and to seek to make a reputation or gain
political advantage by news acc¢ounts of the sever-
ity of the sentences he demands. The undue nar-
rowness pertains to the refusal of some prosecu- .
tors to play any part 'in supplying available infor-
mation helpful to informed sentencing and the cor-
rection of the inaccuracies of pre-sentence reports.
To improve the process of sentencing in the admin-
istration of criminal justice, a critical stage

in the eyes of both the defendant and the public,
the prosecutor must reappraise his role and func-
tion in both these respects and recognize that as
an administrator of justice his function reaches
beyond the verdict and covers the whole spectrum
of criminal justice, even though his role may be
secondary to other participants in some phases.

The standards further provide:

Role in sentencing.

(a) The prosecutor should not make the
severity of sentences the index of his effective-
ness. To the extent that he becomes involved in
the sentencing process, he should seek to assure
that a fair and informed judgment is made on the
sentence and to avoid unfair sentence disparities.

- (b) Where sentence is fixed by the judge
without jury partjcipation, the prosecutor ordin-
arily should not make any specific recommendation -
as to the appropriate sentence, unless his recom-
mendation is requested by the court or he has
agreed to make a recommendation as the result of
plea discussions.

(c) Where sentence is fixed by jury, the
prosccutor should present evidence on the issue
within the limits permitted in the Jurisdiction,
but he should avoid introducing evidence bearing
on sentence which will prejudice the jury's deter-
mination of the issue of guilt.

n The importance of a prosccutor reappraising his role and following the
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above standards cannot be overemphasized. A recent study of the Harris

County District Attorney's Office concluded:

(t)he Harris County system of criminal justice
is dominated by the District Attorney's office

. « o+ Except in one arca (investigations pre=-
liminary to the bringing of charges), the Harris
County office exercises almost complete control
over a case. Interviews with the assistant
district attorneys assigned to'the criminal dis-
trict courts, with former assistant district
attorneys, and with criminal defense attorneys
have affirmed this statement in the realm of
criminal sentencing. As one former assistant
district attorney, who wished not to be iden=~
tified, put it: VA district attorney is not
limited a great deal by the judge".

It appears that justice is best served when thé district attorney is not
involved in sentencing but rather serves the public interest by ensuring

a fair outcome.41

The defense function at sentencing requires that the defense attor-

ney continue his active involvement in the case. All too often, defense
counsel assumes that his job ends at the jury verdict. A good defense
attorney can aid the sentencing process by seeing that the judge has all
the relevant facts at sentencing and by suggesting sentencing alterna~

tives. As an officer of the court, he can also see that accurate repre-

sentatioqs concerning the defendant are presented to the judge or jury.

Recommendations

Although the existing Texas Constitution does not present major
problems concerning the prosecution and defense functions in the cri-

; " minal justice System, there are substantial non-constitutional weak-
nesses in both roles.

Lack of adequate support for defense attorneys

and the lack of a public defender system in Texas weaken and perhaps

r\,’*«‘%
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totally undermine the defendant's right to represcntation at trial.
AL the same time, inadequate understanding of the prosccuting attor-
ney's role and too broad discretion could lead to serious problems in
the administration of justice in Texas. The key to solving these pro-
blems is legislative action supported by informed public opinion.

On the basis of the above, the following are recommended:

(1) that the prosecuting offices be required to follow, the

American Bar Association's standards with regard to

sentencing practices;

(2) that the measure of effectiveness of the prosecuting
offices be divorced from the conviction rate;

(3) that a statutory scheme be enacted for the appointment
by the courts of special prosecutors for the prosecu-
tion of cases whirh the prosecution attorney will not
prosccute;

(4) the formation of some administrative technique to '

guide the publication of standards for prosecutorial
discrction;

(5) the erecation of o public defender system to protect

the constitutional rights of indigents in criminal
cases., :
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CHAPTER 1V
THE JUDICIARY

John E, Kennedy
Southern Methodist University
School of Law

The Present Court Sygtem in Texas

General Court Structure
The Texas Constitution of 1876, as amended in 1891, provides

in pertinent part:

Sec. 1. JUDICIAL POWER: COURTS IN WHICH VESTED,

The judicial power of this State shall be vested

in one Supreme Court, in Courts of Civil Appeals,

in a Court of Criminal Appeals, in District Courts,

in County Courts, in Commissioners Courts, in Courts

of Justices of the Peace, and in such other courts

as may be provided by law.!
Thus certain courts named above are declared to exist by the express
language of the constitution while other courts are allowed to be
created by the legislature, This distinction has led to a dichotomy
between "constitutional courts” and "legislative courts."” At the out~-
set, it should be noted that the implementing legislation for the trial
court level is not uniform on a statewide basis, but varies from county

. to county, so that it is very difficult to describe "a court structure”

‘at the trial level in Texas, Instead, there are multiple structures

. unique to each county.2
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Constitutional courts

Supreme court

Texas, unlike most other states, has two courts of final juris-
diction: The Supreme Court of Texas, thch hears only civil cases
(including decisions under the juvenile statutes) and the Court of
Criminal Appeals, which hears only criminal cases. The fexas Supreme
Court>is composed of a chief justice and eight associate justices who
are clected for six-yecar overlapping terms.3 Under the constit&tion
the Supreme Court is given power to exercise both appellate and
original jurisdiction.4 The appellate jurisdiction of the Supreme
Court is limited, except in cascs of direct appeal from the trial
court, to questions of law arising from cases in which the court of
civil appeals has appellate jurisdiction.5 The Supreme Court may not,

unless authorized, exercise appellate jurisdiction over original actions

in the court of civil appeals.6

Court of criminal appeals

The Texas Court of Criminal Appeals was established in 1891 by

article V, section 4 of the constitution, superseding a court of appeals

which had both civil and criminal jurisdiction from 1876 to 1891. 1In

1966, a revision increased the number of judges from three to five,
one of whom must be presiding judge. Their qualifications are the

Same as those of associate justices of the Supreme Court of Texas, and

they are elected for six-year overlapping terms.’/ The Court of Criminal

~Appeals has appellate jurisdiction co-extensive with the limits of the

state in all criminal cases, and the court and its judges have the
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power to issue writs of habeas corpus and such other writs as may be
necessary to enforce its own jurisdiction.8 The jurisdiction of the
court is appellate, except in the matters of writs of habeas corpus,

and it is the court of exclusive, final jurisdiction in criminal cases.

Courts of civil appeals

The Courts of Civil Appeals were cstablished by article V, scc-
tion 6 in the 1891 amendments to the constitutlon of 1876. Th;ro arc
fourteen such courts, each of which has a chief justice and two asso-
ciate justices.9 These courts are numbered according to their respec-
tive geographical districts., Each court has jurisdiction to hear
appeals from civil cases in the trilal courts within its district,
Qualifications for the justices are the same as those for members of
the Supreme Court of Texas. 10

The constitutlion provides that courts of civil appeals shall
have appellate jurisdiction co-extensive with the limits of their
respective districts, extending to all civil cases of which the dis-

trict courts or county courts have original or appellate jurisdiction,

under such restrictions and regulations as may be prescribed by law, 11

Under this power the»legislature has provided féy appellate jurisdic-

tion over final judgments rendered in the district courts and county
courts where the matter in controversy exceeds $1OO.12
It is important to note that the jurisdiction of a court of civil

appeals extends to civil cases only. Thus case law has had to define its

:relationship of the Texas  Courts of Civil Appeals to the Court of

‘Criminal Appeals, For example, sults in behalf of the state to recover
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penalties and forfeitures are not criminal cases, but civil cases over
which a court of civil appeals has appellate jurisdiction, Thus, al-
though the Court of Criminal Appeals does have authority to determine

the validity of motor vehicle muffler laws as criminal statutes,13 a

court of civil appeals may determine the validity of such laws where

the rights of a party are affected by their operation.l4 Although the
Court of Criminal Appeals 1s not bouné by holdings of a civil court,
such determinations are persuasi?e when the validity of those laws is
before the Court of Criminal Appeals.15

The justices of the courts of civil appeals theoretically may
not exchange benches or sit for each other. An element of flexibility
however was added by article 173816 which authorizes the Supreme Court
to equalize the dockets of the courts of civil appeals by transferring
cases from one court to another and permits the justices to hear
transferred cases in the courtrooms of the courts from which they
were transferted,17 Because section 6 of article V states that each
court of civfi:éﬁpeals’éhall consist of a Chief bustice and two Asso-
clate Justiééé;ﬁtq constitutional amendment would be required to add

more justices to existing courts of civil appeals.

Distriét;éourts
The constitutional trial court of general civil jurisdiction is

the district court, It also has criminal Jurisdiction over felonies

and a narrow range of misdemeanors. As will be noted later, other
courts have initial jurisdiction over most misdemeanors and civil

commitment. Article V, section 8, of the constitution provides in

Z -
1,&\'—@ I




83

pertinent part:

JURISDICTION OF DISTRICT COURT, The District
Court shall have original jurisdiction in all
criminal cases of the grade of felony; in all
suits in behalf of the State to recover penal-
ties, forfeitures and escheats; of all
cases of divorce; of all misdemeanors involving
official misconduct; of all suits to recover
damages for slander or defamation of character;
of all suits for trial of title to land and for
the enforcement of liens thereon; of all suits
for the trial of the right of property levied
upon by virtue of any writ of execution, seques-
tration or attachment when the property levied
shall be equal to or exceed in value five
hundred dollars; of all suits, complaints or
pleas whatever, without regard to any distinc-
tion between law and equity, when the matter

in controversy shall be valued at or amount to
five hundred dollars exclusive of interest; of
contested elections and said court and judges
thereof, shall have power to issue writs of
habeas corpus, mandamus, injunction, and certio-
rari , and al]l writs necessary to enforce their
jurisdiction.18

13

Each district judge is elected and must have been a practicing
lawyer or judge of a court ﬁor four years and a resident of the district
in which he was elected for two years, both immediately preceding his
election. Each judge is elected for a term of four years and receives
an annual salary from the state of SZ0,0GO, which in mény ingtances is
supplemented by funds from the counties in his judicial district,l9

There is a restriction in the constitution which technically
prohibits the creation of multi-judge district courts and thus embalms
the 19th century concept of "one judge-one court.' The constitution
provides that the state shéll be divided into judicial districts, and
from each district "there shall be elected...a Judge."20 This consti-

tutional anomaly providing for "single judge district courts” has
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presented a problem in the metropolitun centefg ;A¥ch neei many
judges and where the natural golution would be to appointfﬁﬁltiple
‘judges to the same district. If the requirement were 1£{era11y
applied, the large cities would be faved with great administrative
difficulties in having many district courts, each geographically
exclusive. The expedient solution, devised by the legislature
with the approval of the Supreme Couré,ZI has been to create.multi-
geographically concurrent district courts and to allow the judges
cf the multi-district courts to sit within only one district,

How-~
ever, straightforward constitutional authority would provide a
better solution.

County courts
The county courts were established in 1876 by article V,
section 15 of the constitution., Each county in Texas has a county

court and a judge who is elected for a four-year term. The legis-

lature determines the salary or salary range, which is paid by the

county and which generally is determined in relation to the popula-
tion of the county.

The Yconstitutional’” county courts are to be

distinguished from "county courts at law" which are established by

the constitutional provision allowing the legislature to establish

"other cour"v:s."22 There are 254 counties and therefore 254 constitu-
tional county courts in Texas.

The constitution provides that the jurisdiction of the county
courts shail extend to:

Original jurisdiction of all misdemeanors of which
exclusive original jurisdiction 1s not given to
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the Justices Courts as the same is now or may
hereafter be prescribed by law, and when the
fine to be imposed shall exceed $200, and that
shall have exclusive jurisdiction in all civil
cases when the matter in controversy shall
exceed in value $200, and not exceed $500, . .
. . and concurrent jurisdiction with the Dis-
trict Court when the matter In controversy
shall exceed $500 and not exceed $1,000, . . .

. but shall not have jurisdiction of suits
for the recovery of land,

They shall have appellate jurisdiction in N
cases civil and criminal of which Justice Courts
have original jurisdiction, ., . . . In all

appeals from Justices Courts there shall be a
trial de novo in the County Court, and appeals
may be prosecuted from the final judgment ren-
dered in such cases by the County Court, as
well as all cases civil and criminal of which
the County Court has exclusive or concurrent or
original jurisdiction of civil appeals in civil
r ses to the Court of Civil Appeals and in such
vriminal cases to the Court of Criminal Appeals,
with such exceptions and under such regulations
as may be prescribed by law,

"The County Court shall have the general juris-

diction of a Probate Court; they shall probate

wills . . . . appoint guardians of minors,

idiots, lunatics, persons no? compos mentis,

and common drunkards . . . . 3

One does not have to be a lawyer to recognize that this provision

generates two major problems: (1) conflicts of jurisdiction between
the county and district courts; and (2) conflicts of jurisdiction
between the county and justice of the peace courts. For example,
while it is clearly established that county courts have exclusive ori-
ginal jurisdiction in matters of probate, only the district court has
jurisdiction to construe a will,24 or to determine the title to real

Or personal property claimed by the estate,zs or to decide a claim

against an estate after it has been denied by the executor, administra-
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tor or guardian,26 unlegs such claim is within the county court's civil

jurisdiction. . Whenever such issues arise, independent suits must be
prosecuted in the district court and the judgment must be certified to

the county court for observance.27

However, some element of flexibility is provided by another incon-

gistent and ambiguous provision. Section 22 of article V of the consti-

tution provides:

The Legislature shall have power, by local or
general law, to increase, diminish or change the
civil and criminal jurisdiction of County Courts,
and in cases of any such change or jurisdiction,
the Legislature shall also conform the j gisdic-
tion of the other courts to such change. '

This section has been held to authorize the legislature to increase the
jurisdiction of thekcounty court by giving it jurisdiction concurrent
with the justices of the peace,29 and also to take away civil and crim-
inal jurisdiction of the county courts and transfer it to the district
court.30 This power to dimigish or,increase'the jurisdiction of the
county courts in particular counties has been exercised frequently by

the 1egislature.31 However, the power does not extend to probate matters,
‘which havg been held to be neither "civil” nor "ecriminal® within section
22; consequently, the probate jurisdiction of the county court‘is said

to be exclusive.32

The constitutional county court, though it still technically has
jurisdiction, apparently~has ceased to exist as an operating judicial
court in most urban counties and has functionally‘been supplanted by
legislative county courts with concurrent juriadiction.33 In urban

Counties the one constitutional county judge is primarily and often
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exclusively occupied with his administrative duties as presiding officer
of the commissioners court, which is not a judicial court but rather the
governing body of the county. However he does hear mental illness cases

concurrently with other legislative county probate judges.34

Justices of the peace courts

The office of the justice of the peace was established by article
V, section 18, of the constitution. The justice is elected for a four-
year term and his salary is determined by the county commissioners court.35
There are no specified qualifications to holding officé. The constitution
provides that each county.be divided by the county commissioners court
into not less than four, nor more than eight justice precincts., A
justice of the peace is elected within each precinct except that in any
precinct with 8,002 5r more inhabitants, two justices are elected. There
were at last count 892 justices of the peace in Texas.36

Under the constitution, justice courts have jurisdiction in criminal
matters where the penalty is $200 or less; in civil matters where the
amount in controversy is $200 or less, and where exclusive jurisdiction
is not given to the district or county courts; and such other jurisdiction,
criminal and civil, as may be provided by law.3’ 1t is further provided
that "appeals to the county courts shall be allowed in all cases decided
in justice courts . . . ; and in all criminal cases under such regulations
as may be prescribed by law,"38

It is‘now provided by statute that some statutory county courts have

concurrent jurisdiction with that of the justice courts in those counties,3d
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Legislative or statutory "other courts

As noted above, article V, section 1 of the constitution, providcs
that the "judicial power of this State shall be vested . . . in such
other courts as may be provided by 1aw.”40 It further provides that:

The Legislature may establish such other courts as

it may deem necessary and prescribe the jurisdiction
and organization thereof, and may conform the juris-

diction 2{ the district and other inferior courts
thereto.

1

Legislative and judicial reconéiliation of these provisions with the
constitutional grants of jurisdiction to specific courts, has resulted

in a compromise. Under this coméromise the legislature has power to
create "statutory” courts with powers concurrent with the "constitutional®

courts, so long as the "statutory" courts do not deprive the "constitu-

tional" courts of their constitutional jurisdiction.

Criminal district courts

The statutes creating criminal district courts typically limit their

jurisdiction to criminal cases and provide that the regular district courts

shall have no criminal jurisdiction.42 There may be a difference of opin-

ion between the Court of Criminal Appeals and the Supreme Court as to the

constitutionality of such provisions. The Court of Criminal Appeals has

stated that the constitutional power of the legislature to "conform the
jurisdiction of the other district and other inferior courts” authorized

the legislature to give Mexclusive" jurisdiction to the criminal district

43
courts, The Supreme Court, however, has repeatedly held that the

legislature cannot reduce the jurisdiction of a constitutional district
44

court. In Lord wv. Clayton,45

the Supreme Court held that although the
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\,; statute creating the 136th District Court of Jefferson County expressly
; limited its jurisdiction to civil cases, and other legislation purported
L to give exclusive jurisdiction of criminal cases to the Criminal District
i Court of Jefferson County, the 136th Court was nevertheless a constitu-
- tional district court with full power to impanel a grand jury; receive

an indictment, and try the accused. But whatever difficulties may exist
in creating district courts with civil.jurisdiction only, it is settled
that the constitutional power té establish "other courts' doe® authorize

P St

the legislature to establish district‘ggurts with criminal jurisdiction
46

only. Similarly, it appears that criminal district courts may also be

granted limited jurisdiction over certain types of civil cases, such as

those involving domestic relations and payment of taxes.47

Even though the legi-lative treatment of statutory district courts

remains ad hoc, countyegy;cc@ﬁﬁy;‘f%cently, there has been a welcome

trend away from narrow jurisdictional restrictions on statutory district

courts, For example, the 1963 statute creéting one new civil and one

new criminal district court for Dallas County provides:

3 The said court shall have and exercise, in addition
: to the jurisdiction now conferred by law on said
o Courts, concurrent jurisdiction coextensive with )
i the limits of Dallas County in all actions, proceed-
p ings, matters and causes, both civil and criminal,
of which district courts of general jurisdiction

are given jurisdiction by the constitution and laws
of the State of Texas.*8

Domestic relations courts

o Courts of domestic relations are creations of statute and have
resulted from the need for a specialized response to large volumes of

cases in particular counties, The judges of these courts are paid

e e
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cxclusively by the county while the salary is determined by the legis-

lature in the statute crecating the court. The result is that some of

the judges have definite salaries set while others have a minimum or

maximum salary scale; still others are pald the equivalent to the total
(state basis plus local supplement) salary of a district or other judge.49
There are twenty-elght such courts in Texas.”? Their subject matter

jurisdiction may include areas of juvenile law’! as well as family law.

The justification gilven for these courts i3 that they permit more
continuity in domestic relations matters than was possible when such
cases were rotated among the district judggg,on-a~shof€iterm basis.>2
These courts share the classic weakness of specialized courts with
limited jurisdiction in being unable to give full relief. For example, '
there are numerous cases where these courts canrot give complete relief
because titleAto real estate Sr the interests of third persons are

involved.53

P Conceptually, a domestic relations court should be thought of as

a "statutory" district court exercisging lesser but included concurrent

jurisdiction with a constitutional district court.54

Juvenile courts

Statutes provide that district courts or county courts may be
designated as juvenile courts of the counties in which they are 1ocated,55
ﬂ, and in some instances the legislature has established a separate juvenile
court for certain counties,9® Separate juvenile courts have been upheld

L under the constitution,”’ It seems that a juvenile court may be either

L an existing constitutional district court, a county court, a criminal

S
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district court, or a specially created court, Again, such a system

creates the possibility of conflicts in jurisdiction.58

Probate courts

Although the constitutional county court has the general juris-
diction of-a probate court,59 the legislature has created, by special
acts, courts for certain counties known as probate courts.60 The
judges of probate courts have the authority to hear and determine
matters relating to these proceedings in the same manner and with

the same powers as are vested in the constitutional county judges.61

While the constitutional probate jurisdiction of the county

court is sald to be exclusive,62 other courts with concurrent probate

jurisdiction may be established if no attempt is made to deprive the

constitutional county court of its '"constitutional' probate jurisdic-
tion.63

County courts at law

The constitution providés for a county court with a single judge
presiding. In providing additional judges to handle county court liti-
gation, the legislature has not attempted to increase the number of
judges of the constitutional county courts, perhaps because section 15
of article V of the constitution provides for the election in each
county of Ma" county judge who is also made presiding officer of the
County commissioners court by section 18.64 Consequently, separate
courts have been created under the power granted in the first paragraph
of section 1 to "establish such other courts as it may deem necessary

gnd prescribe the jurisdiction and organization thereof,”63
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A whole class of statutory county courts has been formed, upon
each of which the legislature has conferred some portion of the juris-

diction of the constitutional county courts. These courts have various

names and are granted a variety of subject-matter jurisdictions from

county to county. It seems settled that these courts have a legitimate

existence under the constitution as "other" courts established by the

legislature under article V, section 1,66

1

As of 1971 there were 57 county courts-at-law.67 The statutes
establishinglthese courts generally authorize the judges of courts of

- like jurisdiction in the same county to transfer cases, exchange benches,

and sit for each other.68 Nevertheless these are distinct tribunals, as

illustrated by cases holding that one county court-at-law cannot set
aside an execution sale had in another, and that one court has no

jurisdiction of a condemnation case upon filing of objections to the

awvard of special commissioners appointed by the judge of another court.69

Municipal courts

Municipal courts were created '"in each of the incorporated cities,
towns, and villages” of the state by statute in 1899.70 These courts,

originally known as ‘''corporation courts,”71 are presided over by persons

specifically elected or.appointed to be judge of the court and in the
absence of such a person, the mayor serves ex-officio as the jpdge of
the court,’? As a result, a court with a judge exists in every city,
town and village in the state, regardless of the city's size or need,

and indeed, regardless of whether the city officials even know of the

court's existence.
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The municipal courts have original and exclusive jurisdiction
over cases arising under the ordinances of the city and concurrent
jurisdiction with the justice of the peace courts over offenses arising

under the criminal laws of the state, punishable by fines of $200 or

less.73

These courts are clearly "other courts” created under Section

l‘of'Article V of the constitution,74

Small claims courts :

Additionally, the legislature has created a court of inferior
jurisdiction, known as the small claims court, in which the justices
of the peace sit as judgese75 This couxrt has concurrent jurisdiction
with justice courts in actions for the recovery of money where the
amount involved, exclusive of costs, does not exceed the sum of $150,
and in some cases $200.76 The court is not available to the voluntary
assignee of a claim or to anyone engaged in the business of lending
money at interest or to any collection agency or agent.77 While the
small claims courts were established with the intent to provide a
suitable forum for minor civil litigation, they have not been completely

successful, Indeed, & study of small claims courts has concluded that

measured by its objectives, "(i)t is clear that the plan so boldly

conceived in 1953 has been a failure.”78

Distribution of Power to Impose Crximinal Sanctions

Both the constitution and the code of criminal procedure provide
that the Court of Criminal Appeals shall have appellate jurisdiction

coextensive with the limits of the state in all criminal cases.79 This

Jurisdiction is exclusive and all-encompassing.
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District courts

In accord with the constitution®? the legislature has provided

that the district and criminal district courts shall have original
jurisdiction in eriminal cases of the grade of felony, as well as of

all misdemeanors involving official misconduct.81 In counties in

which the county court does not have criminal jurisdiction, all crim-

inal judgments from justice courts are to be appealed directly to the

district criminal courts.82

County courts

The county court has original jurisdiction of all misdemeanors
of which exclusive original jurisdiction is not given to the justice
courts and when the fine to be imposedexceeds$200.83 In all appeals
from the justice courts there shall be a trial de novo in the county
court, and if the fine imposed in the county court is more than $100,

then appeal will lie. from that court directly to the Court of Criminal

Appeals.84

Justice of the peace courts

Justices of the peace have constitutional jurisdiction of crim-
inal matters in cases where the penalty or fine to be imposed may not
be more than $200, and such other criminal jurisdiction as may be

provided by 1aw.8% The code of criminal procedure implements this

constitutional grant of jurisdiction,86

Municipal courts

These courts are created hy statute, Their jurisdiction extends

I
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to the corporate limits of the city, "town or village and to crimes

arising under ordinances of the city, town or village. They also have

jurisdiction concurrent with justices of the peace in any precinct in

which the city is located but only in criminal cases in which maximum

punishment is by fine alone, not exceeding $200.87

Power to impose civil commitment in Texas

The judicial power to impose civil commitment in Texas encbmpasses

three types of incompetents: (1) the mentally 111; (2) alecoholics; and

(3) narcotic addicts. The basic jurisdiction for commitment and dispo-

sition of estates is granted by the constitution to the constitutional

county courts:

The County Court shall have the general jurisdic-
tion of a Probate Court; they shall probate wills,
appoint guardians of minors, idiots, lunatics,
persons non compos mentis and common drunkards,
grant letters testamentary and of administration,
settle accounts of executors, transact all busi-
ness appertaining to deceased persons, minors
idiots, lunatics, persons non compos mentis and
common drunkards, including the settlement, parti-
tion and distribution of estates of deceased

persgns and to apprentice minors, as provided by
law.58

Mentallz ill

The legislature has provided that the county courts, and probate

courts (county courts-at-law) shall have jurisdiction to commit mentally

i1l persons to community mental health centers, and to community mental

health and mental retardation centers.89

At one time it was unclear whether the constitutional county court

had exclusive or concurrent jurisdiction for mental commitment proceedings.
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A later act of the 55th Legislaturggo clarified this question and gave

concurrent jurisdiction to constitutional county courts and probate

courts.91

Alcoholic commitment

For a person to be committed as an alcoholic under the Texas

statute,92

the fact of alcoholism must. first be proved to the county

! court upon petition or application. Jurisdiction is vested in "the

county judge of the county where an alleged alcoholic resides,"3 1t

ig unclear whether thils jurisdiction is also given to county courts-

at-law, but there is some indication it may not be.94 The legislature

has provided, however, that aﬂ& judge of any court may, upon finding

a person gullty of violation of a misdemeanor, which act resulted
from chronic alcoholism, remand such a person (if over eighteen yearé

of age) to the Texas Commission on Alcoholism for ninety days in lieu

of sentence.95

Commitment of narcotics addicts

The Texas Legislature has provided that the county judge may
% A commit to a mental hospital upon petition any person who 'is addicted
‘ to narcotic drugs and requires hospitalization in a mental hospital

!

1

E , for his own welfare and protection or the protection of others,"96
1 This statute apparently grants jurisdiction concurrently with
!

constitutional county judges and county courts at law. In a recent

case, Berney v. State,97 the Texas Supreme Court affirmed a probate

court's dismissal of an application for civil commitment under the

Statute, The affirmance was not based upon the county court's

s
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exclusive jurdsdiction (which would have excluded the probate court's
concurrent jurisdiction) but rather upon the fact that an indictment

had been returned, conviction had, and the alleged addict was already

in custody of the Texas Department of Correctiouns. In other words,

the jurisdiction of the criminal district court had vested prior to
that of the probate court indicating by negative implication that if
the jurisdiction of the criminal district court had not been.invoked,

the probate court would have valid jurisdiction to enter a commitment

decree, Hence the constitutional county court and probate courts must

have concurrent jurisdiction for narcotics commitment,

Criticisms of Pregsent Texas Constitutional Structure

General Principles

The foregoing description of the constitutional structure, and
of legislative implementation of the Texas court system, reveals a

picture of multiple courts with specidalized jurisdiction, subject

to no central authority. The problem is partly constitutional and

partly legislative. The general critexia for criticism of such a

system were enunciated by Roscoe Pound over fifty years ag098 and

have been carried forward by the American Judicature Society and the
American Bar Association.99 Pound took the view that courts of lim-

ited and specialized jurisdiction are an undeveloped society's ad hoc

response to immediate needs, One drawback of such a system is the

inability of a single court to render full relief because of lack of

N T T

jurisdiction over the subject matter. For example, in Texas a suit

concerning title to land involved in the administration of an estate
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can only be heard in district court, but a suit to determine heirship
or descent under & will may only be heard in county or probate court.
Hence neither court, in such controversies, can render full and complete
relief,

As a superior alternative, Pound urged that (1) such a court
systém should be replaced.with one which is "unified'" or "integrated,"
(L.e., "ho;izontally" all cases start in the same court, and, K 'vertically"
all cases are reviewed in the éame court; thus what is known as "juris-
diction" becomes administrative convenience and all judges become
interchangeable); (2) the system should be "flexible" (i.e., court
jurisdiction and procedure are capable of change in order to meet di-
verse and evolving needs) and; (3) the system should be subject to
"administrative control (i.e., power should exist to manage all court
business and personnel). These general criteria have been the starting

point for criticisms of the Texas court system ever since Roscoe Pound
addressed the Texas State Bar in 1919.100

Judge Clarence Guittard of the Dallas Court of Civil Appeals,
writing in 1967, has acknoéledged these fundamental criticisms.l0l
Judge Guittard carefully demonstrated that by means of legislation and
rules of procedure Texas has "evolved,” through patchwork effort and in
spite of constitutional restrictions, in the direction of Pound's ideal
model. Judge Guittard acknowledged, however, that the evolution was
far from complete and urged in 1967 many amendments to the existing

judiciary article of the constitution, changes in legislation, and

effective use of court rules and administrative authority to achieve

more efficlently the same results. He advocated painstaking evolution

ot
R .
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of details since, historically, Texans do not take kindly to "radical®

revision of their constitution, Judge Guittard's approach is worth

noting, because even if radical constitutional revision of the judiciary
article were accomplished in the near future, the major functional job
would still remain with the legislature and the courts to build a ration-

al, efficient and just system, by developing a modern judicial code,

rules of procedure and a management system 102

t

Another major criterion for a modern court system is a workaple
procedure for selection and revention of judges of the highest quality.
The leading model for reform has been the so-called "Missoﬁri Plan" for
merit selection, under which judges are proposed by a commission,
appointed, by the governor, and run unopposed for reelection against
only their record, 103 Theoretically the Texas system provides for
direct popular election of judges, but as a practical matter it has to

some extent evolved into a practice under which outgoing judges resign

and new judges are appointed Sy the governor.104 Thus the Texas system

is subject to the dual criticism that in theory it interjects too much
"politics! in the judiciary by providing fo} direct popular elections
and that in practice the quality of the judiciary depends in great part
upon the appointing discretion of the governor.105

Combining the major points of criticisms of the Texas judicial
system, Justice Joe Greenhill of the Texas Supreme Court, writing in

1971, restated some of the goals for reform in Texas: (1) There is a

need for a unified or integrated court system on horizontal levels so

that judges and subject matter jurisdiction of courts will be interchange-

able, and thus court business and manpower can be handled with maximum
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; efficiency. (2) There is a need for central authority for court manage-

ment, horizonﬁélly and vertically, to probide for uniform statewide
budgéting, and financing of the courts and assignment of judges. (3)

There 1s a need for merit selection of the 1udiciary,106

Reform embodying these goals would produce a number of indirect
benefits. Trials de novo on appeal from the municipal to the county
courts and from county to district codrts would be eliminated.107\ The
end of limited jurisdiction would allow individual judges to give com-
plete remedies rather than partial solutions.l08 small claims and
minor criminal matters would be given equal status and importance with
the present types of cases within district court jurisdicﬁion. Experi-

ments for improvement of small claims and minor criminal matters09

could be carried on more effectively through courts with sufficient

logistical backing and trained judges.110

Some Examples of Bad Results Flowing From
The Texas Constitutional Structure

Justice of the peace courts

justice of the peace courts? Since the justices of the peace are not

required to be lawyers, and court administration is highly informal,
many conclude that these courts do not really deliver justice and
actually result in public disrespect for law, 111 The justices of the
Peape respond that they deliver ''grass-roots justice for the little
man at lower cost than it takes to run a formal court system..112

They
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1 further argue that in their absence there would be a void in the resolu-

tion of "smali'" civil claims and minor criminal matters and that the
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’ justices of the peace perform an important task without any logistical
Y

support.113 Onec rebuttal to these arguments is that under a unified SE .

= court system, the low-cost "grass roots" function does not disappear R

- : ‘~~i
but exists as a magistrate division of the unified court, and becomes I

subject to administrative control and logistical support.114 The

real question then is how to improve the quality of justice that the

citizen receives in minor criminal and civil matters.115 It is sub-

mitted that the best potential for realizing this goal lies in abolish-

ing justice of the peace courts.116

Aside from general debate about the quality.of justice in these

courts, and whether abolishing them will in fact improve the quality

of justice delivered, there are further arguments which point toward

abolishing the justice of the peace courts, First, it is wasteful and

inefficient to provide for trials de novo in the county courts for

appeals from the justice of the peace courts.117 Second, the muni- S

cipal courts have concurrent jurisdiction with the justice courts in

criminal cases arising within the territorial limits of the municipal-
ity.118

A third, more important ground for questioning the continuation
of the constitutional justices of the peace is their relation to the

criminal district courts in the criminal justice system., In addition

to their substantive criminal jurisdiction, the justices of the peace
perform important "in-take" functions for the district courts by
issuing warrants, reviewing probable cause for arrest, and determining

- 119
%aé bail, To the extent the justices of the peace do not perform these
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judicial functions with independence but instead simply rubber-stamp

the wishes of the police and prosecutors, there is no screening out of

cases that go on to the district court. Thus the district court becomes

glutted with more cases, further delays result,120 and people charged
with crimes become caught in the system without adjudication of their

guilt or innocence. Since the justice of the peace is a constitutional

officer and not subject to direct administrative control, the criminal
district judges may have difficulty in getting the justices to coordinate
their practices, paperwork, and speed in order to ensure an efficient,

accountable case flow from the justice of the peace through the district

courts.121

Municipal courts

Since the municipal courts are not constitutional courts but
legislative courts, questions concerning their judges, proper jurisdic-
tion, financing, and administration are not presently frozen by the

Texas Constitution.l?2 Thus plans for their improvement can be accom-

plished primarily by legislation and municipal ordinance. There are

several constitutional aspects however. First, to the extent the present

constitution cxpressly places jurisdicti'on in other constitutional courts,

-

the most a municipal court can be given is concurrent jurisdiction.
Second, if a new constitution were to follow Pound's model and provide

for only one unified trial court, tuaen presumably the legislature could

not create "other" legislative courts,123 and the municipal courts, their

judges and functions, would presumably be transferred into the unificd

State trial courts.
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County courts

: A ceontral problem with the county courts is that they act both B
as appellate trial de novo courts to the justice and municipal courts, L
and as courts of limlited jurisdiction in relation to the district courts.

From a judicial management viewpoint, the court manpower and resources

are not interchangeable with the other courts, and jurisdictional

; disputes cause problems of inefficignéy and confusion, '

| An example of jurisdictional conflict is shown in the power of

the county court in civil commitment of narcotic addicts provided there

are no pending criminal charges against them.lz4 Patricia Berney was

indicted for sale of narcotics on October 3, 1969,

Prior to trial, on

November 7, 1969, Miss Berney's mother filed a petition in probate court
seeking civil commitment for Patricia based upon narcotics addiction.
On hearing, the probate court dismissed because the indictment had

already vested jurisdiction in the criminal distriet court. Mrs, Berney

then, in the 134th District Court of Dallas County, brought a petition

for mandamus, which was also dismissed for lack of jurisdiction. An

appeal of the mandamus dismissal, the court of civil appeals affirmed.
While this was going on, Miss Berney was convicted on January 30, 1970,
in Dallas County Criminal District Court No. 5 and was placed in confine-

ment until transferred to the Texas Department of Corrections on May 29,

affirmed by the Texas Supreme Court and Miss Berney is apparently

Serving her seven-year term. The statement of law emerging from this

case 18 that criminal court jurisdiction vesting prior to filing of a

i

|

{

|

!

}

1

{

|
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% 1970, The decision of the court of civil appeals was ultimately
[

§

|

\

|
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? Petition for civil commitment will teke precedence over the civil pro-
i

!
!
!
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ceeding. There seems to be no logical or policy reason why this should
be so, other than that a criminal court cannot civilly commit, and in a
felony situation a county court cannot convict, so that one court's
jurisdiction must exclude the other., A decision as to precedence had
to be made, and it was made in favor of whichever jurisdiction was ‘
invoked first. The constitutional system leaves the cholce of civil or
criminal confinement somewhere inAthe'hands of the prosecutor, ‘private
attorney, county judge, and district judge.

A more important criticism of the county court system, however,
is that the county judge is probably not the best trained person to be
deciding questions of mental illness, alcoholism, and narcotic addiction
in civil commitment proceedings, Since the judge has a paramount role
in the quality of these prqceedings in each case and has an important
lorg-term community leadership role in developing modern responses to
mental health problems, society should respond with the best possible
judges and courts for this worﬁ. However, the county judge is not
necessarily a 1awyer126 and the salary of the county court is vari-
able,127 with the result that clvil commitment procedures on a state-
wide basis may be very uneven.

The process of involuntary commitment for alcoholism may serve
as an example for showing similar problems in the process for mental
illness and narcotics addiction commitments.l?8 An alcoholic is
defined by the statute as a person who does one of the following things:
he chronically and habitually drinks alcoholic beverages to such an
extent that he has 'lost the power of self control with respect to the

use of such beverages,"129 or he endangers public morals, health, safety,
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or welfare "while chronically and habitually under the influence of

alcoholic beverages.nIBO

In practice, it appears that the civil commitment process for

alcoholics in Texas ig highly informal, with the court and a physician

deciding among themselves what ig best for the subject of the pro-

ceeding.131 This procedure has been highly criticized for lack of

implementation of the statutory standards: '

(T)o state that there is little likelihood of
error in the commitment process is meaningless
in view of the absence in Texas of procedural
safeguards to protect the alleged alcoholic
from being 'railroaded' into commitment or anp
erroneous finding concerning his condition, 132

Field studies of the actual commitment pProcess in mental illness

casesl33 and in narcotic commitment case3134‘revea1 similar need for

upgrading and reform. It is submitted that the highest status trial

judge should be utilized in this process,

District courtg

A central problem for the district courts is that they were con-

ceived by the constitution as "one judge-one court courts, 133 However,

much practical unification of the district courts has been accomplished

through complex use of legislation, court‘rules, and administration,l36

A current case illustrates some problems that remain. In the case of

Johnson v, Averx,137 Avery sued Johnson in a district court and shortly
thereafter Johnson brought a suit against Avery in a different district
court in the same county concerning the same subject matter,

Avery then

Sought to abate the second suilt because of the pendency of the first,

but the second district court overruled his plea on the ground that
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Avery had fraudulently induced Johnson to delay filing his suit. Avery
4 ‘
: then sought and obtained a temporary injunction from the first court to

restrain Johnson from prosecuting the second suit, after a hearing in

the first court lasting nine days. The court of civil appeals affirmed

the injunction, but the Supreme Court reversed on the ground that the
second court had the right to determine whether Avery was estopped by

his fraud to assert the prior active jurisdiction of the first court.l!38

While the case may be an extreme example, it reveals the basic defect in
4 system which allocates courts business by grants of jurisdiction of
the subject matter, as opposed to a system which creates one court

with total subject matter jurisdiction and provides for administrative

assignment of cases to judges and divisions of the court.

Court of criminal appeals

It is arguable that maintaining separate, constitutional, final

appellate courts for civil and criminal cases is more efficient and hence

desirable. There are cogent reasons for abolishing such a system, how-

ever, First, allocating judicial business by jurisdiction of the subject

matter, with ultimate authority split between two courts, leads to juris-

dictional conflict over what is civil and what is criminal and who has

the last say. Second, from an administragive viewpoint, flexibility
is lost in the inability to interchange civil and criminal appellate
jUdEES.139 Third, and most importantly, some critics feel there can be
a loss of perspective in specialized judges, and an erosion of their
: ability to bring fresh insight and innovative solutions to old problems,

On these giounds, Judge Irving Goldberg of the United States Court of
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Appeals for the Fifth Circuit, an eminent Dallas lawyer before going .
on the federal appellate bench, argues against an;'attcmpt in the name i
of efficiency to convert the generalist federal judge into a special-

ist. In any eveﬁt, if there is merit in the specialization of

judges, it can be accomplished by administrative division with sub-

stantially the same result, without the structure being permanently

frozen into the constitution.

L}

Trends in Other States

Unified Judiciary

As previsously noted, Roscoe Pound laid the theoretical ground-

work for reform of state court systems,141 and the American Judicature

Society has been the lead force in advocating implementation of those

reforms throughout the states.142 Because each state system is unique,

and is continually changing, it is difficult to categorize the systems,

except by a few major characteristics. Writing in March 1973, Mr. R.

Stanley Lowe, Associate Director of the American Judicature Society,
made an attempt to categorize court systems in relation to their degree

of unification.143 First, however, he points out the difference between

structural, versus administrative or de facto unification. Structural

refers to constitutional and legislative definition of the'system, where-

as de facto or administrative refers to the way the system is working

in fact, regardless of its structure.144 Listed below are 12 jurisdic~

tions Lowe describes as having achieved both structural and administra-

tive unification of their court gystems, along with paraphrases of some

of Low~'s comments:
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i Alaska-model of simplicity
f Colorado-threce level plan demonstrates effective
. unification through strong administration
Florida-as of March 14, 1972
1 Hawaii-
L Idaho-example of unifying z proliferated judicial
! system by statutes into a two-level system
E Illinois-model system admired by most court experts
: New Jersey-pioneer but outdated
: North Carolina-
. Oklahoma-
£ Pennsylvania-
: District of Columbia-

Puerto Rico-most nearly meets philosophical ideal
: Lowe 1ists 17 states as incorporating some key elements of court unifi-
| cation where most emphasis has been on horizontal as opposed to vertical
uuification,145 5 others as having made progress,146 and 4 others as
recently having approved new judicial articles in 1972 general elections
providing for unified court systems.147 He describes 8 states as being
in the process of seeking legislative‘authorization for court unifica-
tion,148 1 state as having rejected unification in a 1972 constitutional
convention,149 and 5 states as not having moved toward unification.150

Although Lowe does not correlate his list, the apparent source of struc-

e g T

tural comparison is the Model State Judicial Article, approved by the

American Bar Association in 1962.151

Merit Selection of Judges

Since 1937, the American Bar Association and American Judicature
Society have advocated a non partisan court plan152 for judicial selec-
tion which ﬁould "take the state judges out of politics as neariy as

i

|

!

*,

}

|

!

]

l

2 : may be,"153 Migsouri was the first to adopt the plan in 1940, thus the
{' concept became known as the Missouri Plan.154 Writing in 1966, Glenn
i

{

|
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Winters categorized the states as follows: +27

Partisan Flection-19 states

Non-partisan Election-16 states mostly in the Northwest
Appointment by the Exccutive-federal system, Puerto

Rico and 9 states, mostly in the East
Merit Plan-13 states

The Missouri Plan has been subjected to close criticism, even by its
advocates.ls6 A recent criticism 9f merit selection is voiced by Profes-
sor Maurice Rosenberg, specifically iﬁ relation to simultaneous trends
toward unification of courts.!’ Professor Rosenberg says the hardest
job under any system is tb induce good lawyers to sit on "high-~volume,

high decibel, high-emotion" courts, i.e., lower criminal, domestic rela-

tions, small-claims courts. He fears that proposals to unify and

integrate the court system, while having the goal of improving the
quality of justice in the lower trial.courts, may simply reduce the
status and functioning of the existing '"higher status" trial courts

and drive the good judgeé out, For example, one might pose the question
whether any Texas district judgé would want to hear cases now heard by
justices of the peace or municipal judges.158 Nevertheless, Profeséor
Rosenberg concludes, on balance, that court unification and merit

selection are the only practical direction to take on problems of court
reform.159

Justices of the Peace
Writing in 1967, Judge Guittard noted that the office of justice
of the peace no longer exists in fourteen states, including Virginia,

Ohio, Connecticut, North Carolina, Illinois, and Michigan. Justices

of the peace have been deprived of constitutional status in Montana and
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: Tdaho, having been replaced by other courts on a local basis in Tennessece,

and in Kansas their civil jurisdiction has been reduced to $1.00.160

Civil Commitment
A 1971 tabulation of the various state courts which administer civil

commitment procedures indicates that approximately half of the states
retain jurisdiction for civil commitment proceedings in probateﬂ or
analagous types of courts, and that the other half place the jurisdic-
tion in their state trial court of general jurisdiction.l61 The authors
of this comprehensive study did not express a recommendation as to which
céurts should have jurisdiction over the process of judicial hospital~
ization. 1In light of their other nine recommendations for improving

the protection of rights of people involuntarily commited,162 however,

it must follow that jurisdiction should be vested in the highest trial

court of the jurisdiction.163

Judicial Administration
Exrnest C. Friesen and his colleagues, writing in 1971, state:

"Organization of court systems for management purposes is non-existent

in most ste‘ltes."164 However, since that time there has been a major
movement toward utilization of court administrators on the horizontal
level within multi-judge trial courts and appellate courts, and some
movement on the vertical scale, i.e., state supreme court management

of inferior court systems}65 Exactly where the states are at this

time in terms of de facto management is very difficult to categorize,
other than by describing each state and each court. The trend is best

indicated by the goal stated in the 1971 Consensus Statement of the

Y it
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National Conference on the Judiciary:

(State Courts) should be under the supervisory
control of the Supreme Court of the state, whose

Chief Justice should be the chief executive offi-
cer of the unified court system ., . . .

He should be assisted by a statewide court

administrator, charged with responsibility for
developing and operating a godern system of
court management ., 16

Proposals and Recommendations

Chief Justice Robert W. Calvert's Task Force for Court Improve-
ment produced itg "Proposed Judiciary Article for the Texas Constitution"
in September, 1972, and a modified draft was presented in December, 1972,
This proposal appears to be a unique composite of the existing Texas
Constitution, the American'Bar Association’'s ﬁodel State Comstitution,

the National Municipal League's Model State Constitution, and specific

provisions of other state constitutions., Overall, the proposal represents

a good draft, and considering the work that went into it and the political
realities relating to the people who support the proposal, it is reasonable
to assume that Calvert's proposal will be a starting point from which

other changes will be reéommended. Accordingly, a number of major fea-

tures of the Calvert proposal should be evaluated from the perspective

of this report.

The summary to Calvert's proposal characterizes one of its major

changes as follows:

.

. The judicial system is unified under the supervision
of the Supreme Court. Only two levels of appellate
courts (Supreme Court and courts of appeals) and two

levels of trial courts (district courts and county
courts at law) are permitted.

‘ )f‘\,,
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The changes cmbodied in the above summary represent a welcome move in

the direction of an integrated, unified court system. lowever, the pro- .
posal does not go far enough toward horizontal integration because, as

described above, it mandates two levels of trial courts. As noted
previously, such a structure inevitably causes confusing and inefficient

disputes over jurisdiction of the gubject matter in the system apd does
not allow exchange and management of judicial personnel between the two
levels. More importantly,.hoﬁever, the continued constitutional status
of the county courts-at-law will probably invite the legislature to
continue their wminor ¢ivil and eriminal misdemcanor jurisdiction, and
thus perpethating the denial of a level of justice equal to that which

is delivered in the district courts.

Another important example is the mental commitment process, now
allocated to the probate court, While it is true that under the proposal,

the legislature could place such jurisdiction in the distriect court,
nevertheless the constitutional existence of the county courts-at-law

could exert a powerful influence, based upon precedent, for them to

retain the jurisdiction., Another criticism is that the county courts-

at-law might absorb the magistrate's "in-take" function for the felony
charges in district courts, and since the county court would not be

subject to full administrative control by the district court, efficient

management would be hard to accomplish,

Another major change in the Calvert proposal is summarized as
follows:

The Court of Criminal Appeals is merged with the

Supreme Court ., . . . The Legislature is empowered

to give the courts of appeals criminal, as well as
civil jurisdiction,.
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This would be a good change. It would allow greater flexibility in

management of the caseloads and personnel of the two sets of existing

courts. Also, it would eliminate disputes over jurisdiction of the

\ subject matter and disputes as to which court has the final say in

s

grey areas; e.g., the procedures for commitment and release of people

el

acquitted of crimes by reason of insanity. Third, the judiecial pers~

pective of the appellate judges, in décidiug both civil and criéinal
3 cases would be enlarged,.

The remaining major changes summarized in the Calvert proposal
appear generally to be good ones in relation to the subjects covered
in this report, and neither the absence of additional changes nor the
need for more extensive change in these areas; negate the conclusion
: that the overall approach of the Calvert proposal provides a sound

bagis for revising the Judiciary Article of the Texas Constitution.
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Footnotes

lyernon's Annotated Constltution of the State of Texas, art. 5,
sec, 1. Cited hereafter as Texas Constitution.

25ee Appendix A,

3Each must be a citizen of the United States and of Texas and at
least thirty-five years of age, with at least ten years as a practicing
lawyer, or a lawyer and judge of a court of record together. The chief
justice receives an annual salary of $33,500 and each of the eight asso-
ciate justices receives annual salaries of $33,000. 1Ibid, sec., 2;
Vernon's Annotated Revised Civil Statutes of the State of Texas, art.
68192-18 (1959). Cited hereafter as V,A.C.S,

biyeg appellate jurisdiction shall extend to questions of law
arising in cases of which the Courts of Civil Appeals have appellate
jurisdiction under such restrictions and regulations as the Legislature
may prescribe,” Texas Constitution, art., 5, sec. 3. It is also pro-
vided that the legislature may allow the Supreme Court to issue writs
of quo warranto and mandamus in such cases as may be specified, except
as against the Governor, Ibid, ‘

5Hunt v. Wichita County Water Improvement District, 147 Tex. 47,
211 S.W.2d 743 (1948).

bNash v. McCallum, 74 S,W.2d 1046 (Tex. Civ. App. - El Paso - 1934 -

n.w.h.). Among its miscellaneous powers, the Supreme Court may impose
punishment for contempt of court, V.A.C.S., art, 1911 (Supp. 1971, and

has power, on affidavit or otherwlise, to ascertain such matters of fact

as may be necessary to the proper exercise of its jurisdiction. Texas
Constitution, art. 5, sec. 3; V.A.C,S., art, 1732 (1892). The supreme
court has no advisory powers under the constitution, and the legisla-

ture may not confer such powers upon the court. Morrow v. Corbin, 122
Tex. 553, 62 S.W.2d 641 (1933).

7Texas Constitution, art. 5, sec. &. The presiding judge receives
an annual salary of $33,500, and each of the four other judges receives
a salary of $33,000. V.A.C.S., art. 6819a-18 (1957); The legislature in
1971 "provided for the designation and appointment of certain retired
appellate judges, district judges, or active appellate or district judges,
to sit as commissioners of the Court of Criminal Appeals. This legisla-
tion was amended during special session, immediately following the.
regular session, to provide for appointing a commission composed of two
attorneys-at-law, having those qualifications for the judge of the Court
of Criminal Appeals." Texas Criminal Justice Council, 1973 Criminal
Justice Plan for Texas (Austin, Texas: Office of the Governor, 1973),

P. 19, V.A.C.S., art. 181le (1971). Such commissioners are to receive

an annual salary of $33,000. There is no intermediate appellate court
for criminal cases in Texas.
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8Toxas Conuﬁitution, art. 5, sec,
Criminal Procedurc, arts. 4.03, 4,04,

Mhe courts of eivil a
relieve the congested docket
"Court Reform: Texag Style
p. 469,  Cited hereafter ag
population and ju
remedy granted to
with a courts of ¢
until there are no

1817 (Supp. 1967).

5; Vernon's Annotated Code of
Cited hercafter as V,A,C,C.P,

. C. Guittard,

w Journal, 21 (1967),
Guittard, Though the increase in

dicial business was definitely foreseen, the only
deal with it was to create additional districts
ivil appeals in each, Thig process has gone on

w fourteen courts of civil appeals, V.A.C.S., art.

1OThey are elected to

Six-year overlapping terms and each receiveg
an annual salary of $30,000.

11Texas Constitution, art, 5

s Sec, 6,

Lroversy exceeds $100 exclusive

V.A.C.S., art, 2249 (1927). The courts ang
the judges thereof may issue writs of mandamus ‘and all other writs
necessary to. enforce the jurisdiction of the court, V.A.C.S., art.
1823 (1923). )

BIn re Trafton, 160 Tey. Grim. 407, 271 5.W.2d 814 (1953),
“Department of Public Safety v, Buck, 256 5.W.2d 642 (Tex. Civ,
App. - Austin, - 1953, err. ref,)

1525_53 Trafton, supra n.13,

16v.a.c.5., are, 1738 (Supp. 1963).

175ee Appendix B,

18Texas Constitution, art, 5

y Sec., 8

19Texas Constitution, art, 5, sec. 7; art. 16, sec,

arts. 6819a-2 through 6819a-43 (Supp. 1971),
20

Iﬂxas_ﬁanmmm., art. 5, sec, 7

17; v.A.c,s.,
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T

2lyheeler v. Wheeler, 76 Tex. 489, 13 S.W. 305 (1890); see dis-
‘ cussion in Guittard at 457, 467,

2290xas Constitution, art, 5, sec. 1.

23Texas Constitution, art. 5, sec. 16,

! 257,angehennig v. Hohmann, 139 Tex. 452, 163 S.W.2d 402 (1942);

McCarty v. Duncan, 330 S.W.2d 899 (Tex. Civ. App. Waco - 1959
n.w.h.)

25Jones v, Sun Oil Co., 137 Tex., 353, 153 S.W.2d 571 (1941); Brown

7 v. Flemings, 212 S.W.2d 483 (Tex. Comm'n. App. 1919); McMahan v. McMahan,
. 175 S.W. 157 (Tex. Civ. App. 1915, ref.); Berry v. Barnes, 26 S,W.2d

£ 657 (Tex. Civ. App. - El Paso, 1930 n.w.h.)

26Gcorge & Ryon, 94 Tex. 317, 60 S,W. 427 (1901); Marx v. Freeman,
21 Tex. Civ, App. 429, 525.W. 647 (1899 n.w.h.).

. 27Gregory v. Ward, 118 S.W.2d 1049 (1929); Higginbotham v. Davis,

¢ 221 S.W.2d 290 (Tex. Civ. App. ~ Dallas, 1949 n.w.h.); Vernon's Annotated
: Texas Statutes: Texas Probate Code, sec. 313 (1956). Cited hereafter as
: Texas Probate Code), ‘

28Texas Constitution, art. 5, sec. 22.

29Gulf, W. T. & P.Ry. v. Fromme, 98 Tex. 459, 84 S.W. 1054 (1905);
White v. Barrow, 182 S.W. 1155 (Tex. Civ. App. 1916 n.w.h.).

30Muench v. Oppenheimer, 86 Tex. 568, 26 S.W. 496 (1894); Chappell
v. State, 153 Tex. Crim. 237, 219 S.W.2d 88 (1949).

3y.a.c.5., art. 1970-141a (1951); V.A.C.5., art. 1970-310 (1964).

325¢cate v. Gillette's Estate, 10 S.W.2d 984 (Tex. Comm'n App. 1928).
However, other courts with concurrent probate jurisdiction may be estab-
lished if no attempt is made to deprive the constitutional county court

" of its probate jurisdiction. State v. McClelland, 148 Tex. 372, 224 S,W.
i 2d 706 (1949).

335¢e infra, text accompanying notes 63-69.
340. Guittard supra, note 9 at 477.

35The payment of justices of the peace on a fee basis was ended by
Constitutional Amendment 3 approved by the voters on November 7, 1972.
See, Dallas Morning News, November 8, 1972, p, 25A.

. 361973 criminal Justice Plan for Texas, p. 26
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37 poxas Constitution, art. 5, sec., 19,

381hid.

3Q_KLA.C.S., arts. 1970-305, sec, 3 (1959) (Cameron County); 1970~
31la, sec.'3 (1955) (Potter County); art. 1970-339, sec. 3 (19553)

(Nueces County); 1970-34, sec. 3 (1925 (Tarrant County); 1970-340-1,
sec. 3 (1957) (Lubbock County); 1970-347, sec. 3 (1959) (Nolan County).
4
40

Texas Constitution, art. 5, sec., 1.

41lypid.,

42 g., V.A.C.S., arts. 1926-1 to 1926-53 (supp. 1966).

43cockrell v. State, 85 Tex. Crim, 326, 211 S.W. 939 (1919).
4%10rd v. Clayton, 163 Tex. 62, 352 S.W.2d 718 (1961); Ex parte
Richards, 137 Tex. 520, 155 S.W.2d 597 (1941); Reasonover v. Reasomnover,
122 Tex. 512, 58 S.W.2d 817 (1933); St. Louis S.W. Ry. v. Hall, 98 Tex.
480, 85 S.W. 786 (1905); see Castro v. State, 124 Tex. Crim. 13, 60 S.W.
2d 211 (1933).

43163 Tex. 62, 352 S.W.2a 718 (1961).

40Hu1l v. State, 50 Tex. Crim. 607, 100 S.W. 403 (1907); Cunning-

ham v. City of Corpus Christi, 260 S.W. 266, 269 (Tex. Civ. App. - San
AntOniO, 1924 H.W.h.). ¢

47gx parte Richards, 137 Tex. 520, 155 S.W. 2d 597 (1941).

“8y A.C.5., art. 1926-15 (Supp. 1965). Similarly, in Bexar County,
the former criminal district courts ‘'have been converted into the 144th
and 175th district courts, and all district courts have concurrent juris-
diction in both civil and criminal cases although it is provided that the
l44th and 175th shall give preference to criminal cases, and all indict-
ments shall be returned to them. The other seven district courts are

directed to give preference to civil cases, and all civil cases are

directed to be filed in such other courts. V,A.C.S., art 199(37) (Supp.
1966),

491972 Texas Criminal Justice Plan at I-19,.

50

V.A.C.S., arts. 2338~2 to 2338-21 (Supp. 1971); see 37 Tex. Civ.
Jud. Council Ann. Rep. 238-40 (1971),.

51

Ibid.

325ee discussion in Guittard, supra, note 9 at 471.
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S?E.g., Rader v, Rader, 378 S.W.2d 373 (Tex. Civ. App. - Dallag,
1964, crr, rof, n.r.e.) (domestic relations court has no Jurisdiction
of suit for alicnation of affection),

54McHone V. Gibbs,

469 s,w, 2d 789, 790 ¢
5

Tex. 1971).

V.A.C.S., arts, 2338-1

Ségﬂg., V.A.C.S., 2338-9 (1967) (establishing a8 juvenile court
for Dallas County, havi

ng concurrent jurisdiction with district court
in certain cases),

» sec. 4 (1967); 2338-2 (1959),

"Dendy v. Wilson, 142 Tex. 460, 179 $.W.2d 265 (1944).

588ee Martin v, Texas Youth Councii,

445 S.W.2d 553 (Tex. Civ.
h.) (dissenting opi

nion, appendix at 564)

te final order; remedy isg
McAlpine v, State, 457
ist.), 1970 n.w,h.).
59Texas Constitution, art, 5

» sec. 16,

%O8.g. v.A.C.5. are, 1970-345 (1957) (creati
- Tarrant County),

bly.a.c.5., are, 1970a-1

ng probate court for

» sec., 1 (1957),

2State V. Gillette's Estate,

10 s.W.2d 984 (Tex. Comm'n App.
1928) .

3State V. McClelland, 148 Tex., 372, 224 $,w.24 706 (1949); cf.
discussion accompanying notes 42-46 supra,
64

See text accompanying notes 22-34

supra.

Texas Constitution, art, 5, .sec., 1,

66511en v,
Sterrett v, Morg-
n.w.h.),

State, 122 Tex, Crim,

186, 54 s.W.2d 810 (1932);
N5 294 8.W.2d 201 (Tex

. Civ. App. - Dallas, 1956,

67Forty-—
1971),p.210.

third Annual Report (Austin: Texas Civil Judicial Council,

68g . V.A.C.8., art. 1970-31.1, secs, 2, 8(1963).

69Henderson v. Texas Turnpike Authority, 308 S.w,2d 199 (Tex. Civ,
App. - Dallas, 1957 ref). ,

Ov.a.c.s., are. 1194 (1899),
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Bar Journal, 33 (1970), p. 51.

119

1J. Coolk, Toxas Corporation Courts, (Austin, Texas: Institute
of Public Affairs, University of Texas, 1961), p. 33.

7

2V.A.C.8., arc. 1197, 1197a (1953).

Bv.a.c.s., are, 1194, are. 1195 (1899).

74

V.A.C.S., arts. 1194-1200a (1955); Harris County v, Stewart,
o1 Tex. 133, 41 S.W. 650 (1897,

3V.A.C.8., art. 2460a (1963),

763, Stoller, ""Small Claims Courts in Texas, Paradige Lost"

Texas
Law Review, 47 (1969), p. 450.

77V.A.C.S., art. 2460a, sec, 2 (1963),

78Stoller, note 76, supra at 459,

79 > : .
Texas Constltutlon, art. 5, sec. 5; V.A.C.C,P., art. 4,03,

80Texas Constitution,'art. 5, sec, 8.
8lv.a.c.c.p., are. 4 05
:4.C.C.P,, . 4.05,

2Texas Constitution, art. 5, sec, 16,

83Texas Constitution,'art. 5, sec. 16; V,A,C.C,P., art, 4,07,

84 .
Ibid; V.A.C.C.P., art. 4,08
85Texas Constitution, art. 5, sec, 19,

86V.A.C.C.P., art. 4,11,

8va.ccr. ar, 4.16.

88Texas Constitution, art. 5, sec. 16.

89V.A.C.S., art. 556le (Supp. 1967)., TFor emergency commitment
Procedures, sce also V.A.C,S., art, 5547-27 (1957). See discussion

Jones, ”Emergency Restraint Under the Texas Mental Health Code," Texasg

90 . . , ,
Acts 1957, Fifty-fifth Leglslature, C. 334, compiled as V.A.C.S,,
art. 1970a-1 {(1957),

Msee note following V.A.C.S., art, 5547-11 (1957).,

2y.a.c.5., art, 5561c, sec. 9(B) (1958).
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93Ibid., secc. 9(a)

%y, Bannerot, "Civil Commitment of Alcoholics in Texas,' Texas
Law Review, 48 (1969), p. 164,

95V.A.C.S., art, 556lc, sec. 12 (1957).

96V.A.C.S., art., 556lc-1, sec. 2(a)(4), (c) (supp. 1969).

9462 s.W.2d 949 (Tex. 1971).

98R. Pound, "The Causes of Popular Dissatisfaction with ithe
Administration of Justice," Judicature, 46 (1952),p.55.

99%R. Lowe, "Unified Courts in America: The Legacy of Roscoe
Pound,"” Judicature 56 (1973), p. 316.

10OProceedings of the Texas Bar Association (Austin, Texas: Texas
Bar Association, 1918), p. 69. See also, R. Slayton, '""The Proposed

Judicial Department - Its Twenty-Eight Principles,” Texas Law Review,
35 (1957), p. 954.

101¢, Guittard, "Court Reform, Texas Style,” Southwestern Law
Journal, 21 (1967),p. 451.

1020, Murray and W. Hooper, "A Proposal for Modern Courts,'” Texas
Bar Journal, 33 (1970),p. 199, ‘'who without express suggestions for
constitutional revision urge complete reorganization of Texas courts
following a concept\of regional courts, and only three state trial
courts: district, county and magistrate. See also R. Calvert, "Pro-
posed Revision Article V, Texas Constitution," Texas Bar Journal, 35
@971), p. 1001.

103g. schroeder and H. Hall, "Twenty-Five Years' Experience With
Merit Judicial Selection in Missouri," Texas Law Review, 44 (1966),
p. 1088. "

. lOAG. Braden, Citizens' Guide to the Texas Constitution (Houston,
Texas: Institute of Urban Studies, University of Houston, 1972) p. 44.
("About two-thirds of the (full-time) judges originally went onto the
bench through appointment'); see also Bancroft Henderson and T.C., Sinc-
lair, The Selection of Judges in Texas: An Exploratory Study, (Houston,
Texas: University of Houston, 1965).

105g, Jones, '"Thoughts on Judicial Selection,"” Texas Bar Journal,
27 (1964), p. 757. But see W. Burnett, ''Observations on the Direct-
Election Method of Judicial Selection,’” Texas Law Review, 44 (1966),

p. 1098, arguing that the Texas system is a good one, and that in any
event the system of selection is not so important as improved salaries
for the judges.
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g 106J. Greenhill and J. Odam, "Judicial Reform of Our Texas Courts -
i A Re-Examination of Three Important Aspects," 23 Baylor Law Review (1971),
v p. 204,

é 102A similar result might be accomplished without constitutional

é amendment by legislation authorizing municipal courts of record, see

% Texas Urban Development Commission, Toward Urban Progress: A Report to

% The Governor and the 62nd Texas Legislature, (Arlington, Texas: Insti-

:u;

tute of Urban Studies, University of Texas at Arlington, 1970), and

LA.C.S., art. 1200aa creating a municipal court of record in Wichita
Falls.

A AT AT SRR

108County Judge Carl W, Friedlander, former Administrative Judge
of the Dallas Municipal Court, takes this view in "Court Administration

in the Municipal Court' (Unpublished Master of Laws Thesis, Southern
lMethodist University Law School, 1973).

A

i

ot

109For example:

AR

(1) The case load of the municipal courts is
composed mainly of traffic violations, and some advocate turning this

function into one of administrative law. R. Berg and R. Samuels,

"Improving the Administration of Justice in Traffic Court,” De Paul

Law Review, 19 (1970), p. 503; Note, "A Study of the Constitutionality

of Limiting Administrative Adjudication of Traffic Offenses to a

Portion of the State," Brooklyn Law Review, 33 (1967), p. 301; Note,

! "Iraffic Court Reform, Columbia Journal of Law and Social Problems,

| 4 (1968), p. 255. (2) The municipal courts and justice court case

load in other states may consist of petty-offenses arising from so-~

% called victimless "crimes" of dfunkeness, sex offenses, and drug
offenses. Many reformers call for decriminalization of such offenses
and treatment rather than punishment. M. Blinder and G. Korblum,
"The Alcoholic Driver; A Proposal for Treatment as an Alternative to
Punishment, Judicature, 56 (1972), p. 24. R. Kaplan (Presiding Judge,
Gary, Indiana, City Court), "The Alcoholic Problem Facing Misdemeanor

, Courts," Judicature, 54 (1970), p. 122. Thus if Texas follows the
developing trend, at least to the extent of reducing such offenses
from felonies to misdemeanors, e.g. possession of marihuana, then the

lower Texas courts will have jurisdiction to solve these modern social
problems.

=
X

-
S AT B SR T

Pt

2 et

1101e0nard Downie, Jr., Justice Denied: The Case for Reform of
the Courts, (Baltimore, Maryland: Penguin Books, Inc., 1971), pp. 200~
17.

iy, Randolph, "Local Option Abolition of Justice Courts,' Texas
Bar Journal, 25 (1962), p. 15, arguing that evils of the justice courts
could be corrected by requiring the justices to be attorneys and provid-
% ing state salaries.

£ 112

B. R. Sleeper, "Local Option Abolition of Justice Courts,"
Texas Bar Journal, 25 (1962), p. 14
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113W. Crowe, "A Plea for the Trial Court of Limited Jurisdiction,”
Judicature, 53 (1969), p. 157.

Sec also interview with Judge Tom King
of County Court at Law No. Two, Dallas, County, a former justice of the

pcace and member of Judge Calvert's Taskforce on Judicial Reform, who
belicves justice of the peace courts should be retained for small claims
adjudication which could not be performed by courts of record. Rae Ann
Fichtner, "Suggested Reforms in the Dallas County Court System," (unpub-
lished paper, Southern Methodist University Law School, 1972).
11&§ﬂg., Michigan successfully operates small claims divisions

of the state district courts with simplified procedure, low costs, and
without lawyers.

Note, "Michigan Small Claims Courts Eliminate Attorneys,
High Costs," Judicature, 53 (1969), p. 214,

115, Downie, Jr., Justice Denied: The Case for Reform of the
Courts, (1972), reviewed in 1971 Law Forum, p. 546.

116L. Truax, "Courts of Limited Jurisdiction are Passe,"” Judica~
ture, 53 (1970), p. 326. ,

1176, Guittard, supra note 101 at 480.
18y a.c.s., art. 1195 (1899).

1190 justices of the peace are '"magistrates" as the term is used
in the Texas Code of Criminal Procedure, art. 2.09, and they act as

examining courts for the purpose of inquiring into a criminal accusation
against any person, art. 2.10. "Arrested persons must be taken before a

magistrate, art. 14,06, art, 15.17, and be given an examining trial, art.
16.01, and a determination of bail.

The justice of the peace also has
power to issue search warrants, art. 18.01l.

lZOOpinions expressed by Harris County court administrators to the
author, May 24, 1973.

1210pinion expressed by a Dallas County criminal district judge to

author, January 1973.

122500 text accompanying notes 64-69 suEra:

123726k Force for Court Improvement (Chief Justice Calvert's Task

Force), The Proposed Judiciary Article of the Texas Constitution. (St.
Paul: West Publishing Company, September, 1972) provided in Section 1::

YThe judicial power of the state is vested in a
uni fied judicial system composed of a Supreme Court, courts
of appeals, district courts, county courts at law, and no

otherg. All courts .shall have jurisdiction as provided by
law. (Emphasis added)
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Berney v. State, 457 S.W,2d 182 (Tex. Civ. App. ~ Dallas (1970),

aff'd 462 S.W.2d 949 (lex. 1971); Berney v. Sterrett, 452 S,W.2d 37 (Tex.
Civ. App. - Dallas 1970), n.w.h.

125The Berney casc is discussed in Note, ''State Hospital Commitment
Versus Criminal Prosecution of Narcotics Addicts,” Texas Tech Law
Review, 2 (1971), p. 346, wherein it is pointed out that the various
opinions of the ‘case, supra n. 22, indicate different time sequences in

relation to the indictment, the filing of petition for civil commitment,
and conviction for sale of narcotics.

Factual inconsistencies aside,
the case illustrates a serious confusion among the courts as to jurisdie-

tional conflict between criminal and civil commitment for essentially the
same series of acts, transactions, or occurrences.

126Texas Constitution, art. 5, sec. 15:

. . . there shall be elected in each county . . .

a County Judge, who shall be well informed in the
law of the State . J

°

127Forty—third Annual Report (Austin, Texas: Texas Civil Judicial-
Council, 1971), pp. 208-10,

128g, Jones, "Civil Commitment: A Socio-Legal Approach to the

Mental Patient and the Drug Addict," (Unpublished paper, Southern
Methodist University School of Law, 1973).

129y a.c.s., art. 5561c (1957).

1307 p:4.

Second, it must be shown in the petition that the alleged

alcoholic is a resident of the county over which the judge has jurisdiction,
and is over the age of eighteen years.

A third requirement is that the
person be shown to be "in actual nced of care and treatment" and that such
treatment '"would improve his health." 1In addition to the three foregoing
requirements, the alleged alcoholic must be appropriately described by one
of the following seven categorics:

(1) not capable of conducting himself
properly; (2) unfit properly to conduct himself; (3) not capable of con-

ducting and looking after his affairs; (4) unfit properly to conduct and
look after his affairs; (5)dangerous to himself; (6) dangerous to others;
(7) has lost the power of self control because of the use of alcohol.

If
the county judge finds upon proper proof that all four of the above require-
ments are fulfilled, he may involuntarily commit the person,

1315, Bannerot, "Civil Commitment of Alcoholics in Texas,' Texas Law
Review, 48 (1969), p. 159. ' ’

1321psd. at p. 175,

133

F. Cohen,”The Function of the Attorney and the Commitment of the
Mentally 111," Texas Law Review, 44 (1966), p. 424, (describing commitment

of 40 people in 75 minutes); Comment, 'The Expanding Role of the Lawyer
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and the Court in Sccuring Psychiatriec Treatment for Patients Confined
Pursuant to Civil Commitment Procedures.” Houston Law Review,
6 (1969), p. 519.

134z. Jones, "Civil Commitment: A Socio-Legal Approach to the

Mental Patient and the Drug Addict," (Unpublished paper, Southern Metho-
dist University School of Law, 1973).

s s AP S A B Bt

135gee text accompanying 15-17 notes, supra,

136¢, Guittard, "Court Reform-Texas Style,'” Southwestern Law
Journal, 21 (1967), p. 467. The one judge-one court problem has been
partially solved by allowing district courts to be held in only one
district. Another step toward a unified judiciary was giving judges
the power to transfer cases from one court to anather,
: development, see Special Practice Act of 1923 and in the Administra-
i tive Judicial District Act of 1927. V,A,C.S., arts. 2092 (1923), 200a
% (1959), respectively (now Texas Rules of Civil Procedure 390). The
provisions of the Special Practice Act provided that any judge may
transfer cases from one court to another and may try cases pending in

any other court without formal -transfer, either in his own courtroom
or in the court where the case is pending,

s AP

B

For further

Section 27 of article 2092 provided that a majority of the judges
of the district courts could make rules for calling the docket, for ‘
setting and postponement of cases, for classifying and distributing
cases, for having one calendar for all cases set in all courts, and
could make such other rules as they deemed advisable to facilitate

the dispatch of business. V,A,C.S8., art. 2092, sec. 27 (1964). When
the Rules of Civil Procedure were adopted in 1940, section 27 was

among the provisions of the statutes that were listed as repealed.

Sce editor's note following V.A.C.S., art, 2092 (1964). No comparable
provisions were brought forward into the new rules, Rule 817 merely
authorizes each district and county court to make rules not inconsistent
with the Rules of Civil Procedure. The result is that local rules of
practice cannot be uniformly effective in all the district courts of a

county without unanimous action and consent of all the district judges,
a difficult and discouraging task.

3
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Transfer powers on the civil appeals level is found in V,A.C.S.,
art. 1738 (1962).

gonhisk e T

137414 s.w.2d 441 (Tex. 1966).

138 Obviously, this controversy would have been much less compli-
cated if there had been only one district court with several judges.
Assignment of a judge to hear the case would then be purely an adminis-
trative matter. Actually, no reason is apparent why this part? rular
problem could not have been handled administratively by transfi< and
consolidation or joint hearing under rules 330(i) and 174(a).

4ty i ok
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The fact
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that a hearing was held for nine days on the question of which of two
district judges should hear a case on the merits, with an appeal on
this question going all the way to the supreme court, demonstrates the
difficulties which can still arise from the existence of separate and
distinct courts in the same county. Sec Lord v, Clayton, 163 Tex. 62,
352 8.W.2d 718 (1961); Carlson v. Johnson, 327 S.W.2d 704 (Tex. Civ.
App. 1959); Guittard, supra note 136 at 467-68.

139

g., assuming the Court of Criminal Appeals develops a heavier
case load than the Supreme Court, (sce Appendix C) the load presumably
cannot be equalized, unless some rationalizing constitutional device is
cemployed. * H.g., The State of Kentucky when faced with an ovkrload on
their Supreme Court avoided the creation of an intermediate court of
appeals by creating a system of Commissioners of the Supreme Court, who
decide cases subject to adoption by the Supreme Court. These commis-
sioners can be and often are state trial judges from another part of

the state than that from which the appeal is taken.

140Judge Goldberg expressed these opinions to a seminar on Fed-
eral Appellate Practice in the Southern Methodist University Law School,
Spring 1972, It is also interesting to note the parallel in Judge
Goldberg's views with those psychiatrists who advocate that modern
executives need a complete job change at least every five years to
keep their mental attitude from going stale. Tt is submitted that
the best system achieving "specialist efficiency” with "generalist
perspective’ would be divisions of court business with rotation of
judges. E.g,, some multi-judge district courts, such as the United
States District Court for the Northern District of Texas, rotate the
assigament of the criminal docket for six month periods. See also
parallel opinions of Judge Truman Roberts of the Texas Court of Crim-
inal Appeals, Texas Bar Journal, 35 (1972), p. 1007, and those in
opposition by Judge W. A, Morrison of the Texas Court of Criminal
Appeals, Texas Bar Journal, 35 (1972), p. 1002,

141R. Pound, ''The Cause of Popular Dissatisfaction with the
Administration of Justice,”Judicature, 48 (1962), p. 56,

142E.g., "Corsensus Statement of the 1972 Conference on the
Judiciary," Judicature, 55 (1972), p. 29.

"State Courts should be organized into a unified
judieial system financed by and acting under
authority of the state government, not units of
local government."

See A, Miller, Judicature, 55 (1972), p. 62.

143R. Lowe, "Unified Courts in America: The Legacy of Roscoe
Pounds," Judicature, 56 (1973), p. 316.
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1441bid. at 322. Judge Guittard's view is that Texas is struc-

turally not unified but de facto or administratively is evolving toward
unification; sce text accompanying notes 101-102.

-
14)Arizona, California, Connccticut, Iowa, Maine, Maryland, Massa-~

chusctts, Michigan, Minncsota, Missouri, Nebraska, New Mexico, New York,
North Dakota, Ohio, Rhode Island, Vermont.

146Alabama, Delaware, Indiana, Louisiana, Wisconsin.
147Kansas, South Carolina, South Dakota, Wyoming.

1

14SGeorgia, Kentucky, New Hampsﬁire, Oregon, Texas, Utah, Virginia,
Washinguon,

149Montana

150Arkansas, Mississippi, Nevada, Tennessee, West Virginia.

151y, Holt, 'The Model State Judicial Article in Perspective,”
Judicature, 47 (1963), p. 8. ’

152R.‘Watson, "Judging the Judges," Judicature, 53 (1970), p. 283.

1535, Greenhill and J. Odam, "Judicial Reform of Our Texas Courts -

A Reexamination of Three Important Aspects," Baylor Law Review, 23 (1971),
p. 221. '

154R. Watson, note 152, supra at 285,

155G. Winters, ''Selection of Judges - An Historical Introduction,
Texas Law Review, 44 (1966), p. 1087. ‘

156R, watson and R. Downing, The Politics of the Bench and the Bar:

Judicial Selection Under the Missouri Non-Parxtisan Court Plan, (New York,
New York: John Wiley and Sons, 1970).

157y, Rosenberg, "Improving Selection of Judges on Merit," Judi-
cature, 56 (1973), p. 240,

1

1585ce Appendix D for description of present types of cases filed
in district courts. The answer here appears to be the creation of magis-
trate divisions, and periodic rotation of judges to maximize specializa-~

tion, generalization, and equitable assignment of types nf workload to
multiple judges of a unified court.

15956 also, M. Rosenberg, '"The Qualities of Justices - Are They
Strainable?" Texas Law Review, 44 (1966), p. 1063. See Appendix E for
current status of state judiciaries as to selected reform criteria.




B
b
b
:
¥
4
§
!

A e R s RSy .
SSR S s s S >

o

GRsEh e

127

l(’O,Inst:itut:c Judicial Administration,
Law, p. 607 (1965); Institute Judi
of American Law, p. 651 (1963) ;
Annual Survey of American L and F, Breen,
"Court Reorganization Rcfor5:1962," Judicature, 46 (1962) p, 110;

Guittard at 483, n. 225, ‘

“Annual Survey of American
cial Administration, Annual Survey

-

1618. Brakel and R, Rock, The Mentally Disabled and the Law,

(Chicago, Illinois: The American Bap Foundation, 1971), Table 3.2,
pp. 72-76, '
162

Ibid at 61-63,

ction 9 of the Draft Act Goverp-
ing Hospitalization of the Mentally 111

» refers to the court as g
"(probate)" court. See also S, Brakel and R, Rock
App. A at 456, 459,

164E. Friesen, E, Gallas and N. Gallas, Managing the Courts
(Indianapolis: Bobbs-Merrill, 1971), p. 31,

» SUpra note 161,

165'I'his movem

ent has been condition
job positions for "

ed upon, the funding of new
court administrators"

or "court executives,

166”1971 Consensus Statement of the National Conference on the
Judiciary,” Judicature, 55 (1971), p. 29,
A ~xcicature
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Appendix A,

‘Aopeals on matters under $20 to U.S. Supreme Court
"Some Counties have separate civil & criminal County Courts at Law.
35 County Courts at Law, 11 County Crim,Cts. at Law, 3 County Civil Cts. at .
Law, § County Probate Courts, 1 County Crim, fourt of Appeal, 2 "County Court )
: **Appea]s on matters under $100 to U.S. Supreme Court

‘% The Judicial System of Texas,
¥
kI ' Source: The Houston Lawyer 20, 21 (Oct. 1972),
]
i THE JUDICIAL SYSTEM OF TEXAS
‘ Supreme Court Court of Criminal /\Dnea]i
; 9 Justices 5 Judges HIGHEST
— } 2 Commissioners STATE
N P civil Matters Only Criminal Matters Only APPELLATE
= COURTS
(= o K
l Land
> ~ © 1y
'3 o >
15 - S : -
I ¢ "
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- T4 Tts.with 3 Jud- @ = i STATE
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Appendix B °
Texas Courls of Civil Appeals, Workloads and Cases Transferred, 1968-71,

Source: 43rd Texas Civil Judicial Council Annual Report, p.v (1971)

Figure 5, COUNTS OF CIVIL APPEALS
Warkdouds and cases transferred 1968 1971
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: Appendix C Y
‘ 7 Texas Appellate Courts, Average number of cases filed per justice 1962-197]. ;
Source:. 43rd Texas Civil Judicial Council Annuaj Report, p, iv (1971), ' B
. "
Figure 3. APPLLLATE COURTS '

Average number of cases filed per justico 1962.1971
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Appendix D

District Courts, Categories of cases [iled 1977,

Source: 43rd Texas Civil Judical Council Annual Report, p, vi (1971),

Figura 7, DIS
Categorigs of

ThicT COURTS
Gases filed ty71

CRIMINAL
24,9

ANNULMENT
6%

VEGLECTED OR DELINQUENT
CHILDREN 4.5%
WORKMEN's

COMFENSATION

4%

.

OTHER CIviL
27.5%

PERSONAL INJURY
6.1%

g
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Judicial

Judiciel

Dffice of

Merit Plan Reyﬁa’:ggxtlg?\'ge Sﬁg;?:r:ef;%r ung&fn?un Unified Bar ngﬁfsq::t;ﬁn %ﬂl’;:sast?: A?igri:}:.s%?:;{ér
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CHAPTER vV
THE TEXAS CORRECTIONAL, SYSTEM

Charles M. Friel ]
Sam Houston State University

T

Within the Texas criminal justice System there are four types of

corxzectional institutions: juvenile detention facilities, the Texas
Youth Counci]'s State Training Schools; city and county jails, and the

Texas Department of Corrections.

type of institution Providing a discussion of its legal bases, adminig-

trative and operational characteristics, and recommendationg Pertaining

to the future development. For organizational Purposes the chapter ig

divided into two sections; the first addresses juvenile institutiong

while the second addresseg institutiong for adults,

. ' Juvenile Correctiong

Juvenile Detention Facilities
Legal basis

The term "juvenile detention facility”

is somewhat misleading

since such facilities do not always house only Juveniles, and the facil-

ities themselves range from those designed specifically to hold juven=-

to county jails, police lock-ups, boarding houses, foster homes

Or any other place which the juvenile court

specifies as a detention
1

facility.

134
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the legal basis for detention facilities stems from the Texas
Civil Statutes which authorize that a child may be taken into custody

when his conditions or surroundings are deemed to be injurious to his

welfare.2 Similarly, any peace officer of probation officer is authorized

to take into custody any child who is found violating the law or any

ordinance, oxr who it is reasonably believed is a fugitive from justice

3 . .
or his parents.

Once a child is taken into custody, he may be released to a par-
ent, guardian or other interested person upon the receipt of a promise
that the person will assume complete responsibiliﬁy for the child and

is willing to bring the child before the probation officer or the court

at any time specified., 1If the child is not released in this manner,

the officer must bring the child before the juvenile judge who will

either authorize the child's release or mandate his detention,

In cases where the parent, guardian or interested person cannot
or will not take responsibility for the child, the court can place the

child under the custody of a probation officer and place him in a de-

. 4
tention facility designated by the court.

The juvenile court has wide latitude in designating a place as a

juvenile detention facility. The law provides that the court can enter

a general order designating any secure and safe place as a juvenile de-

tention facility, including jails, boarding houses, foster homes, and

5
other specialized locations.” The law does, however, place some re-

strictions on the detention of juveniles. Specifically, a child can-

not be placed in any compartment or cell of a jail or police lock~-up

in which persons over the juvenile age are incarcerated. The law spe-

SR
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cifically requires that juveniles be placed in a room separate and apart
from incarcerated adults.

In some urbanized areas of the state, commissioners courts have
built and maintain specialized juvenile detention facilities. Authority
go maintain such facilities is b%sed on the Texas Civil Statutes which
designate the county commissioners court as responsible to %aintain

' : 1

places of detention for juveniles.. In lieu of a proper jail or juvemdle
ok ®

L

detention home, the commissioners court may pay for the bgarding of

EL S

.
-
-®

juveniles in foster homes or similar facilities. Such facilities may
be in the same county or other counties which can provide such deten-
. . 7
tion services.
As in the case of adults, children may not be arbitrarily de-

tained for an unspecified length of time. In the absence of a deten-

-
S dan

tion order issued by the juVeﬁfi;.court, a child may only be detained
pending appearance before the court, to which he must be brought as
soon as is reasonably possible.

If a child is detained by court order, he may be held for as long
as deemed necessary by the court. There is no provision in Texas law
for release on bail or recognizance for a‘juvenile. However, a juven-
ile, like an adult, may be releassed under a writ of habeas corpus. In
the case of a child held in a detention facility, the writ would be an
order demanding that the child be brought before the court and reason
shown why he is being detained. The writ may be sought by the child
or any person for him and may be issued by any court or judge having
jurisdiction, including the Court of Criminal Appeals, district courts,

and county courts.9 Any person disobeying the writ is civilly liable

TomeEs
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N

and can be fined $50 for each day the child ig 1llegally detainéd.lo

Administration

there is no mandatory state statisticgl reporting law which would make

such data available,

detention facilitiesg, In 1970, the

e
.Law Enforcemen;,AseésEhnce Adminig-

tration contracted with the United Statesg Bureau of the Censug to con~

duct a survey of all jails in the United States, 1l The résults of this

On this date, Texas jails contained 10,720 inmates of which 169

were juveniles (1.58 percent).12 Of this number, 35§,2 rercent were be-

ing held for other authorities or had not yet appeared before g juvenile

> while 1.8 Percent were classified in 4 post adjudicatory cate=~

gory.13 The sdrvey also revealrnd that of the 325 jails in Texas, 249

S
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i
s »E results of this study indicated that of the 161 counties that had full
. 3 time juvenile probation services, 8 maiantained a juvenile detention
i i
?’ facility. It can be assumed that in the remaining counties, county
. é jails, police lock-ups or foster homes are used for the detention of
3 " juveniles.

As mentioned previously, the commissioners court is responsible

W

for providing funds for the detent;on'of juveniles under the jurisdiction

of their county. 1In this regaxrd, it is of interest to note that of the
total 1972 budget of $6.9 million expended by juvenile probation depart-

ments, $1.6 million (24.18 percent) was expended in the housing and care

of juvenile detentioners.

Recommendations

1

The primary roblem with the state's juvenile detention facili~
P

ties stems from the lack of uniform standards for the designation and
operation of such facilities. Although some urban counties maintain
separate facilities specifically for the detention for juveniles, such

an approach would not be cost effective in most Texas countiés.

At the
: present time there is wide variability in the types of institutions used
. \ _% to detain juveniles, relative custody provided, and available services.

Under current state law there are only two statutory guidelines

affecting juvenile detention facilities.

Dot AR

The first guideline requires
2

that juveniles by kept in cells separate from adults although they may
be kept in the same jail facility as adults. The second guideline al~-

lows the juvenile court to specify any secure place as a detention facil-

! ity having no other restriction than the requirement to segregate ju~-

-
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veniles from adults.

The care of juveniles in Texas could be greatly enhanced through

e
B e Eniiays,

the development and enforcement of uniform standards for the maintenance

and operation of juvenile detention facilities. Such a set of standards

could be administered in two ways. The first approach would be to de~

-

*
velop detailed operational standards and incorporate these into the

state's statutes. Under this procaduﬁe the basic mechanism for enforce~
ment would involve civil suits against any detention facility that did

not meet minimum statutory requirements.

*

A more flexible approach would be tb create a standards commig-
wion. Such a commission, with appropriate staff, could be‘given the
¥ authority to develop minimum guidelines and to close any detention fa-
;i cility which did n0£ meet these guidelines. Under the commission ap-
1 proach the staff would be required to inspect all jhﬁébile detention

o

facilities within the state at least once a year to determine if these

S

facilities met minimum standards. In the event that a facility did not

meet minimum standards, the commission could so notify the juvenile
court, requiring changes be made within a specified period of time.
The advantage of the commission approach is that the creation,

administration, and updating of the standards is handled administra-

oot ™ -

tively rather than by statute.

Such an approach would obviate the need

to seek new legislation each time it was desirable to change the mini-

.
ki
i
A&
o
£

mum standards.

Aside from the mechanics of definition and enforcement, there is

g L R S AT

little question that the expression of minimum standards for juvenile

detention facilities would greatly upgrade the care of juveniles in

R T e SR AR
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Texas. If the enforcement of these standards was through the creation

of statutory minimum guidelines therc would be no nced for enforcement
personnel since enforcement would be achieved through civil suits. The
disadvantage of this approach however, is that such a mechanism would
not provide for the yearly inspection of all detention facilities. If

a standards commission was created, the provision for imspection would
bl

be ensured but the advantages might be offset by associated personnel

costs.

The second problem associated with juvenile detention facilities
is the lack of statistical information on their status and operation.
It is strongly recommended that the juvenile court be required to pro=-

vide annual statistical information on their use and status of juvenile

detention facilities. If a standards commission was created, authority

to collect such statistics could be made part of the commission's re-
In the absence of such a commission, it is recommended
that the Texas Youth Council be given authority to collect, analyze

and disseminate such statistical information, Such information is sig-

nificant for appraising the current status of juvenile detention facil-

ities and for future planning on the local, regional, and state levels.

The Texas Youth Council
State Training Schools

Legal basis

With the establishment of the Republic of Texas little legal dis~
crimination existed in the prosécution of juveniles and adults. Fol~
lowing the common law tradition, anyone over seven years of age was con-

sidered legally responsible for his actions, thus juveniles were pro-

“ .
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secuted in the same manner as adults.16

By 1856 the Texas Legislature had increased the age of criminal

responsibility to nine years old. However, provision was made to ex-

empt children under thirteen years of age from criminal responsibility
if it could be shown that they did not urdderstand the criminality of

their acts.

lation exempting anyone under seventeen years of age from the death

penalty.l8

From the inception of the Republic through the early years of

»”

statehood there was no discrimination in the correctional treatment of

All accused and convicted individuals were in-
carcerated either in county jails or in the state's prison, regardless
of age. Recognizing the hgzards and liabilities which stem from the

common incarceration of juveniles and adults, the legislature created

a separate reformatory for juveniles at Gatesville. This institution

*

was designed to receive sentenced male juveniles and many of its ini-
tial residents were transferred from the state p‘rison.l9

In 1893 the legislature designated the Gatesville Reformatory as
having exclusive custody of all males under the age of sixteen con-
victed of felonies and whose sentences did not exceed five years in-
carceration.zo Peculiarly, the legislature made no similar provision
for the custody of femzle juveniles under the age of sixteen nor for
males whose sentences exceeded five years except for the state prison,

In 1899 the administrative authority of the Gatesville School was

amended and placed under a Board of Commissioners. Its administration was

again amended in 1920 and placed under the Board of Control which ad-

During the same year the legislature also enacted legis-
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ministered the Gatesville School until 1949 when it became the respon-

sibility of the Youth Development Council. 2!

Recognizing the need for adequate custodial care for female ju-

veniles the 32nd Legislature made provision for the Gatesville State

School for Girls in 1913, Other state training schools were created

by the legislaturc including the State School for Negro Girls, auth-
orized in 1927 and informally opened in 1947:

The administration of the state's training schools was again re-
organized in 1957 with the creation of the Texas Youth Council. The
Texas Youth Council Act nepresented a 1egislative milestone in the his-
tory of juvenile corrections in Texas. Under the act the council was
charged with the responsibility of administering correctional facili-
ties for delinquent youths and providing such training and education as

deemed necessary for their rehabilitation.22

The act also extends to the council the authority to release on
parole juveniles within the state's training schools and to supervise

them within the community until such time as they are no longer within

the council's custody.23

The Texas Youth Council Act specifies that the council consist

of three members to be appointed by the governor with the consent of

the senate. The concern of the legislature is expressed in the require=-

ment that the members of the council be outstanding citizens who have

manifested interest and concern for youth. The purpose of the council

is to set policies for both the institutional care and community super-

vision of youth under the custody of the Council. The actual adminis-

tration of the council is vested in an executive director who is hired
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by the council.24

In cnacting the Texas Youth Council Act the legislature placed
broad responsibility on the council beyond simply providing for custo-
dial care and community supervision of persons within its custody. It
is charged with a variety of extended responsibiiites including the on-~
going study of the sources and problems of juvenile delinquency and the

provision of assistance and cooperation with local and state agencies

concerned with the development of programs directed toward the preven-

~

tion of youth crime and delinquency.25 The council is also required

3 1
54

to report to the legislature "and the governor as to its programs and
accomplishments in the treatment of children committed by the courts,
and to make specific recommendations as to how the state might best

’ handle young offenders.26

One of the primary purposes of the act was to specify a single
4 agency to supervise the institutional commitment of adjudicated delin-
%

quents. The act requires that any juvenile adjudicated a delinquent

who is not released by the court unconditionally, nor placed on proba-

tion or other form of community supervision, shall be committed to the

Texas Youth Ccuncil.27

The act is quite clear that the legislature did not intend the

PRl

state training schools to be warehouses for adjudicated delinquents.
The act requires that the council examine each child upon receipt and

explore all pertinent aspects of his life and behavior pursuant to his

3
%
B

i

subsequent rehabilitation. The council is required to re-~examine each

child at least once a year so as to assure a realistic appraisal of the

child's needs and the need to hold him within institutional custody.

Gt g
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If the council does not re-examine the child at least yearly, the ju-
venile is entitled to petition the committing court for discharge, un-

less the council can present satisfactory evidence for the child's

*
continued institutional care.28 :

The act also attempts to protect the security and privacy rights

of delinquents within the care of the Texas Youth Council. All records

concerning the youth are specifically defined as private records and

can only be obtained upon order of a district court.29

The act provides the council broad custodial latitude in the

, 3 L .
treatment of youths committed by the courts. 0 The council can confine

the youth within one of the state schools, release him under community
supervision, and reconfine him as frequently as is deemed necessary

both for the child's good and for the public's welfare. The council

may require youth within its custody to participate in a broad variety
of programs which are deemed usefu} for his social &evelopment. These
programs may include any moral, academic, vocational, physical, or re-
creational programs which are specifically‘designed for the child's

benefit and which are neither simply self-serving nor exploit the child's
labors. ‘

Unlike adult correctional institutions youth are not committed to

the Youth Council for a predetermined period of time. The youth may be

released from a state training school when it is considered that such a

release is to the benefit of the child and the community.Bl‘ Usually

juveniles are released under parole supervision; however, the act spe-

cified that all custody by the council shall be terminated when the

youth reaches his twenty-first birthday.sz
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33
Administration

Organization

As mentioned previously, the Texas Youth Council is statutorily

licaded by a three man council, appointed by the governor with the con-

sent of the scnate and for six~ycar terms, The council members, who

do not receive any pay for their service, are charged with the respon-
A3

sibility of establishing the broad poiicies of the agency. The day~-to-~

day operation of the council is directed by the executive director, He
is appointed by the council and is responsible to the council for the

administration of the council's schools and parole supervision program.

The centrﬁl office of the council is.located in Austin, Texas.
The office is composed of the executive director, a deputy executive

director, seven directors and supportive staff. Directors are respon-

sible.for functional programs in the areas of child care and training,
maintenance and construction, finance, research, mental health and
psychiatric services, parole supervision, and religious training.

At present the council maintains 13 [acilities and administers

5
22 parole offices throughout the state.3 Of these institutions, 9 are

dedicated to the care of adjudicated delinquents, 3 are charged with
care of dependent and neglected children, and 1 facility, The Parrie

Haynes Ranch, has been developed as a campground and recreational fa-
36

cility.
The council maintains four institutions for delinquent girls and

five institutions for delinquent boys. These include both minimum and

maximum security treatment facilities, as well as individual reception

centers for both boys and girls. The Brownwood Reception Center for

.

-
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) Delinquent Girls is designed to perform the initial evaluation of each
) girl committed by the courts to determine the child's needs and to pro-
3 .

{ perly assign the child to the various programs within the Texas Youth

Council. A similar function is performed by the Gatesville Reception

Center for Delinquent Boys.37 The council also maintains a halfway

house for delinquent boys in Houston. This facility serves as a tem-

porary community-based residential facility to assist boys in their

transition from a state school to the community. A similar facility,

Bridge House, is operated in Fort Worth for delinquent girls.3

e oy R ERR
S R Y

Budget

It is somewhat difficult to presént a simple analysis of the bud-

Rt R

get for the Texas Youth Council since the agency does receive funds

from other than general appropriations.

The general appropriations

b
B

3

for the Council for 1973 is approximately $17.8 million in addition to
subsidies received under the federal Title I program which include
grants for $363,378. With income derived from other grant sourres the

total projected operating expenses for the council for 1973 are appro-

ximately $18.1 million.39

Since part of these expenses are involved in the administration

S R R S

of parole, to compute the cost of maintaining state schools it would be

i

necegsary to subtract from the total operating expense approximately
i $755,000.40

Possibly a better way to interpret the costs associated with the

maintenance of the state schools would be to look at the average yearly

s L

i cost associated with keeping a child in any one of the schools. These

costs range from a low of $4210 per child per year in Gatesville School

Loy
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Y for Boys to a high of $11,000 per child in the Giddings State School.
The unit cost of the Giddings State Scheol, however, is artificially

high since this is a new facility which is fully staffed but is mot

yet up to its full occupancy level. Excluding the cost for operating

the Giddings Statc School, the average unit cost among the remaining

state schools was approximately $6,000 a child during 1972.41

Manpower '

Because of the diversity of programs involved in the administra-

U—— e i A
i R R e a fm o et

s vgﬁ,gharvamﬁﬁwﬁrmmﬁm&'

tion of the state's training schools, the council employs a wide variety
., of employees. These include medical doctors, psychiatrists, psycholo-
gists, social workers, house parents, professionals in the area of vo-

cational training and education, custodial officers, maintenance per-

sonnel, and other supportive staff. Excluding those institutions for

dependent and neglected children, tie remaining state schools which
have custody of adjudicated delinquents‘have a staff in excess of 1,400
people.

Calculation of an average salary for institutional workers is
somewhat complicated because of the great diversity in types of employees

retained; however, the starting salary for a Correctional Officer I is

$5,256 per ygér.42

Admissions

During 1971 the Youth Council admitted 4,149 juveniies. 0f this

5 number, approximately 60 percent were adjudicated delinquents committed
to the council by juvenile courts, 5 percent involved transfers between

institutions, and 35 percent were juveniles already in the custody of

the council and returned to the council's training schcols after tem~
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porary absences such as furloughs, hospital, escapes, and parole

43
returns.

All newly admitted juveniles are retained at the appropriate re-
ception center for diagnosis and classification after which they are

assigned to one of the council's residential facilities. During 1971

the average daily population of the council's facilities was 2,442,

t

which is approximately the same as,ité average daily population five
years previously.44 During 1971 the council paroled 2,420 boys and

girls. Of these, approximately 99 percent were paroled directly from

the training schools while 1 percent were paroled while on- temporary

leave from a school.45

Sexrvices

The rehabilitative services provided by the council for school

residents may be divided into nine areas, including: diagnosis and

evaluation, child care, social service, education, recreation, religious
training, pre-release, health care, and residential placement. Although
each service area is significant in the child's ultimate rehabilitation,

the council considers education to be one of the most important elements

in its treatment program.46

The state schools provide regular academic and vocational educa-

tion accredited by the Texas Educational Agency. Every effort is made

to assure that the type and quality of education provided is comparable

to that found in the public schools of the state. The council has esta-

blished eight separate, fully accredited academic and vocational pro-

grams for boys and three for girls.47

Unlike the public school system, the council's schools operate
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11 months a yecar and require the attendance of all residents. Each of

the council's schools is an independent school district and the staffs
of the schools meet the same standards for employment as teachers in

any other accredited school district in the state.48 The council makes

every effort to synchronize a child's education so that when he leaves

the state school he may re-enter the public school system without loss

of time or credit.

Since the majority of children committed to the state schools
have a history of pooxr academic pefformance, a variety of spec¢ial edu-~
cational programs are available. One example is the Educational En~-

richment and Language Training Center at the Gatesville School for Boys,

which treats such disorders as dyslexia.49

A pre~release program is designed to prepare the youth for a sub=

sequent reintegration into the community. Activities incorporated in

this program are designed to provide practical knowledge and experience

for everyday living. This program emphasizes activities that promote

social contact, individual responsibility, and good citizenship.so

Recommendations

Since the enactment of the Youth Council Act, the state has devel«

oped a number of facilities for the care and custody of adjudicated

delinquents. These facilities provide a broad variety of programs to

identify the child's needs and to assist him in returning to the com~

munity. However, the Youth Council has little control over the types

of youngsters committed to its institutions since such commitments

emanate from the state's juvenile courts. Because of the absence of
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community-based treatment programs in many counties, the council re-
ceives youth who would be better treated in their own communities.

The absence of full time juvenile probation services in many of
the state's counties leaves the juvenile courFs'little discretion in.
treating juveniles other than the commitment to state training schools.
The extension of juvenile probation services to all 254 counties would
greatly facilitate the operation of the state's schools. Although the

Texas Criminal Justice Council, through grants under the Law Enforce~

ment Assistance Administration program, has facilitated the development
of juvenile probation services in many counties, there still remain

<

broad areas of the state in which no such services exist.

Another problem area for the council involves the receipt of

adjudicated delinquents who are also mentally retarded.

v

A significant

problem exists at the local level in the proper diagnosis and treatment

of the mentally defected delinquent. In sco far as such youngsters are

~

mentally retarded they could be committed ﬁo one of the state's schools
for the mentally retarded, were it not for the fact that the waiting
period for admission to these schools is about three years. In the ab-
sence of immediately available facilities for the mentally retarded
delinquent, the juvenile court in many cases has no alternative other
than commitment to the Texas Youth Council. Whi}g the council is equipped
to treat the delinquent, the mentally retarded delinquent does present
particular treatment problems for the council. |

It is recommended that studies be initiated to determine the in-

cidence of mentally defective delinquents and that alternatives be de-

veloped for their treatment. <Cerxtainly the current program of the De-
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partment of Mental Health and Mental Retardation to establish community
health centers is an initial step in this direction,

As mentioned previously, the Youth Council has developed halfway
house programs in Houston and Fort Worth. The concept behind these pro=-
grams is to provide the youth a gradual- integration into the community.
It is recommended that the council encourage the expansion of this pro=
gram in the various urban centers of the state. Tgere is every indica-

tion that such programs not only assist the youth in returning to the

community but are effective in reducing recidivism.

Adult Corrections

City and County Jails
Legal basis -

Under Texas law a jail is defined as any place of confinement used
‘to detain a prisoner and administered by local units of governments.51
A prison is a state administered £facility used to incarcerate indivi-
duals convicted of felonious crimes and sentenced forAa period of in-
carceration by a district court.

The basic differences between the two types of imnstitutions stem
from the unit of government responsible for their administration and
from the status of the person detained. While a prison is responsible
for the incarceration of convicted felons, a jaill detains persons awaik-
ing trial for the commission of a crime, either a felony or misdemeanor,

those convicted of misdemeanor and individuals held for other authori=~

ties.
+

The Texas Civil Statutes empower the commissioners court to main-~
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tain a jail within the county. The law fcquires that such jails be

maintained in a safe and suitable manner, with adequate provisions made

for the sccurity and sanitation of the facility and the safety and

health of the inmatcs.SZ In order to maximize both the security of the

i

institution and the safety of the inmates, provision is made for vari-

ous types of segregation of inmates within the jail. This requires

the segregation of female inmates from males as well as segregation of
inmates on the basis of type of offense, security risk, and other cri-

teria germane to the proper administration of the facility.

While some counties have both city and county jails, rurdal coun-

ties frequently incorporate such operations into a single facility.

Due to the large number of sparsely populated counties in the state,
legal provision has been made for counties of less than 20,000 in pop-

ulation to contract with cities within the county to finance, construct,
maintain and operéte jails for joint city and county u§e.54

Under Texas law the sheriff is the keeper of the jail. He is
responsible to receive anyone committed by a warrant from a magistrate

or to hold anyone in want of bail.56 The sheriff is immediately respon-

sible for assuring the security and sanitation of the facility and the

safety and health of persons incarcerated. In addition to having cus-

tedy of state prisoners, the sheriff is also required to receive any

federal prisoners tendered by United States Marshalls.57 The sheriff

is entitled to receive a daily fee for the keeping of prisoners; how-

ever, the receipt of this fee is only for inmates held within the jail

in his jurisdiction.58 No fee is received for inmates charged within

the sheriff's county and held in other county jails.59
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Unlike other states, Texas has no provision for statewide uni-

¥ form statistical reporting on the administration of county jails. The

-

| sheriff, however, is required to make an annual report to the commis-

H sioners court indicating the number of inmates incarcerated, the asso-
ciated cost, and any profit secured from the retention of federal pri-

soners.6o . !

3

To insure the proper custody and treatment of count? prisoners,
the law makes provision for the shefiff, with the approval of commis-
sionérs court, to hire guérds and matrons t6 administer the jail facil-
ity. Inm eﬁergency situations when the commissioners court is hot read=
ily accessible, the sheriff may hire additional custodial officers with
the approval of the county judge.el |

Unlike some states, Texas has no provision for'parple from a county
jail. However, there is legal provision for the commutation of the sen~
tence of a county inmate. The sbefiff may commute up to one~third of an
inmate's original sentence based upon the inmate's adjustment and good
behavior while in jai1.62 This is similar to the provision for the
granting of "good time' within the state's prison system.

For inmates held in county jails because of refusal to pay fines,
provision is made for "working off" the fine.63 The Code of Criminal
Procedure allows an inmate'to reduce his £fine by a sét rate for each
day's work performed within the jail facility. In those jails not having
a county farm or adequate work programs, the prisoner is allowed to re=~
duce his fine by a specified amount for each day he served within the

jail faeility.

3
H
i
i
%
i
i
} 4



. " e
w0 B e

o T R

154

Administration

In 1972 the Texas Criminal Justice Council published a detailed
analysis of the 325 jails identified in Texas by the United States
Burcau of the Census.64 This total does hot include police lock-ups
that do not detain individuals for more than 48 hours. Of the 325 jails
identified, 235 were county jai%s and 90 were city 3&115,65 Among the
city jails, 30 were in communities in excess oﬁ 25,000 in ;opulation and
60 were in cities less than 25,000 in population.66 Texas has more jails
than any other state, regardless of population. The iarge number of
jails in Texas is a function of the fact that there are 254 counties in
the state of which 235 operate jail facilities.

Distribution of inmates

As'of March 15, 1970, the Bureau of the Census identified 10,726
inmates incarcerated in Texas jaiis.67 in terms of total number of in-~
mates, Texas ranks third in the qation; preceded by California (27,672)
and New York (17,399).%8

It is of interest to contrast those inmates awaiting trial with
those who have been convicted., Of the }0,720 inmates identified, 7,353
(68.59 percent) were awaiting trial and 3,367 (31.41 percent) had been
convicted.69 This indicates that the preponderance of jail inmates in

-

Texas are awaiting trial as opposed to a national pretrial average of

'51 percent.70

As might be expected, the vast majority of jail inmates are adult

males (93.6 percent). The remainder are adult females (4.8 percent) and

juveniles (1.5 percent).71
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Manpower

As of March 13, 1970, the 325 city and county jails in Texas em-
ployed 1,144 full time cquivalent“employees. Z Texas ranks sixth in the

~

nation in terms of total jail employeces, preceded by California, Florida,

Illinois, New Jersey, MNew York, and Pennsylvania.73 Comparing total in=-

mates to staff employees, the state average ratio 9f inmates to staff is

13

10:1.74 Texas has fewer staff per inmates than all but t%o states in

the nation (Idaho and Mississippi).75

In 1970, the total March payroll for jail employees in Texas was

$533,155. The average salary for jail employees was $472 a month,’ which

placed Texas 3lst in the nation in terms cf custodial officers' salaries.7
Facilities

The 325 Texas jailg had a total designed capacity of 17,191 in~-
mates.’’ Considering that there were 10,720 inmates incarcerated on
March 15, 1970, this indicated that on the average Texas jails were 38
percent under capacity. However, this figure is somewhat deceptive §ince
rural jails are usually under capacity wﬁile urﬁan jails are often over
capacity. The degree of crowding in the state's jails ranges from some

jails having no inmates to others being as much as 88 percent over capa-
city.

Texas jails vary significantly in terms of the agé of the facili~

ties. Of the total 5,690 jail cells within the state, 55 percent were

built within the last 25 years, while approximately 31 percent are be~

tween 25 and 50 years old. One out of 10 jail cells are between 51 and

75 years old while 4 percent are between 76 and 100 years old. While

it might be thought that older jails would be found in rural communities,
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thie fact is that antiquated jail facilities can be found in both urban
and rural countics throughouﬁ tﬁc state.78

0f the 325 jails in Texas, 249 are designed to hold pre-adjudi-
cated juveniles.

Similarly, 63 jails hold adjudicated juveniles await=
ing further legal action.79

Financing

t x
[

The reported operational costs for Texas' 325 jails during 1969
was $10,848,000. Planned construétion costs for 1970 totaled $973,000

for renovation of existing jails and construction of new jails.

80
Services

The Census Bureau survey also attempted to determine the types of
inmate services offered within city and county jails. However, ques~
tions' concerning typeé of services were only gsked of county jails, and
city jails in communities with ﬁopulations in excess of 25,000, Of the
265 jails which fit this criteridn, only 7 (2.6 percent) had recrea-
tional facilities, and only 8 (3 percent) had educational facilities.
One hundred of the jails surveyed (37.7 percent) had medical facilifies

and 181 (68.3 percent) had visiting facilities including those used by

the inmates' attorneys. Finally, the Bureau of the Census found that

7 Texas jails (2.6 percent) had no toilet facilities.®

Recoumendations

As evidenced from the data presented above, there is wide vari-
ability in both the physical condition and administration of the state's
jails,

Although there are statutory minimums affecting the construction

and operation of jails in Texas, enforcement is weak and many jails fall

ik
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far short of these standards.
One alternative for upgrading the status of the state's jails
would be to create a jail inspection commission which would be charged

with the responsibility of annually inspecting all jajls in the state

and would have authority to close any jail which did not meet minimum

- t ¢

standards. It is also recommended that the minimum standards got be
incorporated into law but be deveioPea administratively by the commission
allowing greater flexibility in updating standards as need requires.

In addition to this jail inspection responsibility, the commis-
sion could also publish a monthly newsletter making available to jail
administrators pertinent information on a variety of problems in com-
munity~based corrections., "This could include discussion of diver;ion~
ary programs, officer training, dietary programs, £ccent appellate
court cases affecting jéil administrations, rechabilitation, and other
areas. Such a research and develdpment and feedback mechanism would
be most helpful to the state's jall administrators in assisting them
to meet minimum standards.

If the national jail statistics are accurate, Texas incarcerates
more people per capita in its local detention facilities than does any
other state. This is not cost effective or does it necessarily corre=-
late with the greatest public safety. The absence of diversionary pro-
grams in many communities allows for no alternative other than incar-

ceration. Local communities should be encouraged to explore the util-

e e L] s i
b

ity and cost effectiveness of diversionary programs as a means of off-

setting the need for jail construction or expansion. The use of detox-

MMWMMM i
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_ification programs is probably onc of the most significant diversion- i

ary programs to be comsidered. The use of recognizance programs, mis-
demeanant probation, and the use of summons and citations in lieu of
arrest can greatly reduce jail populaﬁions.a

It is strongly fecommended that a mandatory reporting mechanism
be created so that annual statis;ics be made available on the operation
and physical condition of.the state's~jails. The collection of such
statistics could be done by a state jail inspection commission or in
the absence of such a commission, by the Texas Department of Correﬁ—
tions. Such information is vital to the proper programing of the cri-
minal justice system in general and to the planning of ébmmunity-based

corrections in particular.

The Texas Department of Corrections

Legal basis

The state's prison system bégan with the establishment of the
Republic of Texas. During the early days of the Republiec, all crimin-
al offenders were under the jurisdiction of the sheriff regardless of
the type of offense or conviction status. By 1842 it was recognized
that this county-based correctional system left much to be desired and
in that year the Texas Congress set up a committee to find a location
for a state prison. Based on the recommendations of this committee,
the congress established a Texas Prison on a l0~acre site in Huntsville.
The keeper of the prison was directly responsible to the President of
the Republic and was authorized to hire guards tg ensure the safekeep-~

ing of the convicts. In authorizing the prison the congress made no
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o provisions for the rchabilitation of the inmates who were cmployed at
B
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% ct

g whatever activities were thought by the keeper of the prison to be the

most profitable to the Republic.82

sose®

lation for the establishment of a state prison in 1846. This act auth-

A BT

orized the governor to appoint a three-man commission to purchase land

P

for the prison and to supervise the construction of facilities.83

The Texas Prison received its first inmate in 1849 and grew in

size and population until the advent of the Civil War. During the war,

the prison was used as a prison camp for the incarceration.of Union

' % soldiers.84

The first major legal revision of the Texas prison system was

initiated by the 40th Legislature in 1927, At this time the legisla~-

ture authorized the creation of the Texas Prison Board to set policy

for the prison system and created .the position of general manager to

supervise a day~to-~day operation of the system.85

The second major legal revision was enacted by the 55th Legisla-

ture in 1957.86 The legislature changed the name of the Texas Prison

Board to the Texas Board of Corrections and the Texas Prison to the

Texas Department of Corrections. The name of the general manager was

changed to director of corrections and his responsibilities were great-~

1y enhanced.87
Previously, the basic legal authority for the Texas Department

of Corrections stemmed from the Texas Constitution which empowered the

Texas Legislature to provide for the management and control of a state

g prison system.ss Under its current legislative mandate, the Texas De~

s i

i

After Texas joined the Union, the first legislature enacted legis-
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partment of Corrections is to be a self-sustaining prison system which

provides for the humane treatment of inmates.

The law also requires
the department to encourage the training of inmates and to provide op-

portunities for rehabilitation.89

-~

Currently the Texas Departmeﬂt of Corrections is administered by

é the Texas Board of Corrections composed of nine members app;intbd by ‘«‘
é the governor. The day—to—day‘adminisfratiOn of the department is super- ‘
% vised by the director of corrections who is hired directly by the board.90 "
é The director has broad statutory authority including the hiring | ‘
%[ ‘ and firing of personnel and thé éstablishment of rules and regulations ‘
; pursuant to the humane treatment of the inmates, their tgaining, edu- ‘

i

cation and discipline, segregation and classification.91

In order to assist the director in maximizing these goals the
legislature has enacted various provisions allowing for the establish-
%‘ ment of a school within the department, hospital facilities, and other

’ programs associated with the general health and rehabilitation of the
v inmates.92

The director of corrections can be removed by the board at any

time for inefficiency or improper conduct.93 The law provides, how-

ever, that the board must notify the director of its intentions and he.

must be given an opportunity to have a hearing before the board.94

In oxrder to assure proper discipline and control, the legisla-

ture has authorized the director of corrections to grant the commuta-
tion of sentence. Under this provision, the director of corrections

is empowered to grant 'good time" to inmates who properly abide by the

rules and regulations of the department. Under this system all iunmates
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are classflied into onc of three classes.95 Class I inmates may have

20 days- of their sentence commuted for each month served while Class

II inmates may have 10 days commuted from their sentence for each month

w

served. Class III inmates receive no. commutation of sentence. In addi-

tion to this classification system, approved trustees may have 30 days

of their sentence commuted for each month that they éerve.96

T

The director of corrections is authorized to take away an in-

mate's "good time" for failure to comply with the department's rules

97

and regulations. Through this Syétem4of commutation, the depart-

ment attempts to control and regulate the behavior of the inmates and
to encourage their participation in programs geared toward their even-
tual rehabilitation.

Aside from furloughs and other forms of temporary release, in-
mates depart from the Texas Department of Corrections in one of two
ways . If an inmate has served his prescribed sentence with allowances

for Ygood time', the director of corrections is required to discharge

98

the inmate. The director or his executive assistant is required by

statute to prepare and deliver to the inmate a written discharge indi-

cating the name of the inmate, the offenses of which he was convicted,
the county of convictions, the time he served and any portion of that
time which was commuted.

By law, the depértment is directed to provide the inmate with

clothing and any money held in trust for the inmate. Inmates discharged

by the prison are provided with funds by the state. The amount of

money provided is determined by the amount of time the inmate served.

ettt i

The minimum amount is twenty-five dollars and the maximum is one hundred
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given to those who served twenty years or more, not including commuted
.99
time.

The other means of relcase from the Texas Department of Correc-
tions is parole, Paroleeg, while under the supervision of the Texas
Board of Pardons and Paroles are'still within the legal custody of the
Texas Department of Corrections for the duration of their paio}e. Indi-
viduals relecased under parole orx ponditional pardon are given five dol-
lars and,a railroad or bus ticket to the county of conviction.loo If

the conditions of parole require that the inmate report to "a specific

location, the inmate is issued a bus or railroad ticket to the speci-
fied location.

Administrationlo1

QOrganization

As mentioned previously, the Texas Department of Corrections is

statutorally composed of a nine member board appointed by the governor
and the director of corrections. Under the director are six assistant
directors concerned with wvarious areas of administration.

These include
assistant directors for treatment, industry, new construction, agricul-~

ture, business and special services. Included within special services

- s . 102
are data processing, employee training, records and classification.

The department administers 14 separate prison units in east

Texas distributed from southeast of Dallas to south of Houston. Among
these units is the Diagnostic Center where all new inmates are held
for 30 days prior to classification and assignment to one of the other

units in the system., Other specialized units include the Goree Unit

for women, the Ferguson Unit which is used primarily for youthful offen-

. i bt b
.,,‘.mww‘-'w‘“M
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ders and the Jester Unit which incorporates the Pre-release Program of

the department , 103

16,000 men and women, During 1972, the department Teceived 6,734 new

inmates as wel] a4s a number of readmissiong including Persons returp-

from a medica] reprieve, and others, During the Same year, the depart-
ment released 3,828 inmates under parole Supervision and discharged

3,285 at the eéxpiration of their sentences.los

tween five angd ten years. of a1y new inmates admitted during 1972
approximately 16 percent were committed to Sentences in excesg of 20

years, 106

The inmate Population is normally composed of about 95 percent
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males, of whom 41 percent are Caucasians, 43 percent Negro and most of
: .
the rest are of Mexican-American background. Approximately one in
three has served prior commitments in ghe department, about two out of
three have previously served jail séntences and approximately one in
six has been previously incarcerated in other state prisons.w7
The educational equivalency level qf‘ncw inmates is usually be-
tweent 5 and 6 years, while the avbragé intclligcncubquoticnt (IQ) is
in the 80's, including about 7 percent whose IQs fall below 70.108
For comparison purposes, it might be noted that individuals with IQ's
below 70 are usually considered mentally retarded.
Budget
Because.of the development of broad agricultural and industrial
programs, it is difficult to calculate the true~cost of the operation
of the Texas Department of Corrections. One method would be to define
the income value of all services provided within the department, adding
to it income received by general approériations. Using this method of
calculating cost, the total expenses for the operation of the Texas De=
partment of Corrections in 1970 was $41.3 million. Of this total ex-
pense, $24.2 million were recouped through the prison's agricultural
and industrial enterprises.109
Another way of looking at operating costs would be to total all
cash expenditures and.subtract from this amount the income produced by
the prison's industrial and agricultural programs. Using this hethod
of calculation, the department's operating cost in 1970 equaled $28.2

million. This was offset by income derived from prison programs equal-

uo
ing approximately $11 million for a net loss or cost of $17.2 million.
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Yet another way of calculating the cost of the prison system

is the cost per day per inmate. Adjusted for income derived fronm

prison industries and agriculture, this average was $3.31 in 1972.

The total state appropriation for the department for 1972 was $26.8 .

million.Ll1

One should bear in mind, however, that the indirect costs of
incarceration are high. These costs include payments made by the
state in the form of aid to dependent children of the families of men

incarcerated in the department, and lost income and taxes that might

have been paid had these men not been incarcerated.

Manpower

The Texas Department of Corrections employs a wide diversity of
persons in various functional areas including custody, treaﬁment, pro-
duction, and supportive services. In addition to the Board of Correc-

tions and the director there are six assistant directors, 14 warxdens

and 16 assistant wardens.

There are 1,800 correctional officers whose primary responsibility

is the custody of the inmates and the security of the system. The

starting salary for correctional officers is currently $500 a month.

There are 1ll4 employees in the area of treatment, and the system is

supported by 105 clerical personnel.l12

The manpower of the prison is augmented by contracts and working

agreements with a variety of state and federal agencies. Currently
the department has contracts with the State Department of Welfare, the

Commision for the Blind, the Texas Employment Commission, the Texas

Commission on Alcoholism, and the University of Texas Medical School at
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Galveston. The Department has alse developed working agrceements with
the Veterans' Administration, the Social Sccurity Administration, the
Baylor College of Medicine (which provides resident surgeons to the

prison) and John Scaly Hospital in Galveston (which provides residents
in ophthalmology).113

In addition to these agencies, the prison provideés office space

for the institutional parole officers of the Texas Board of Pardons

and Paroles and for lawyers of the Attorney General's Office who assist

inmates in writing writs and other legal matters.

Programs

Aside from its agricultural and industrial programs, the depart-
ment has developed a variety of specialized programs specifically
geared for the educational and vocational rehabilitation of the inmates.
The Windham School Distgict, created by the legislature in 1969, is a

fully accredited educational program supported by the Minimum Founda-
tion Pr’ogram.ll4 Esgentially this is a public school providing primary
and sccondary cducation for the inmates. There are currently more than

8,000 inmates enrolled in academic classes provided by the Windham

School and each year approximately 1,000 inmates receive GED certifi-

cates or high school diplomas.

The department has also established vocational training programs

including one administered in cooperation with Texas A&M University

involving training for heavy equipment operation and water and sewage
plant cperation.115 The department has established a barber college

under a grant from the Texas Criminal Justice Council with approval of

the State Board of Barber Examiners.116 Under the Manpower Development
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and Training Act (MDTA), and in conjunction with the Texas Bducational
Apency and the Texas Employment Commission, the Department has devel-

a1
oped seven occupational training programs which are capable of handling

approximately 20 men in cach class.117

Several arca junior colleges including Alvin Junior College and

A3

Lee College of Baytown have developed college programs for qualifying

inmates. In the fall semester in 1971, 60 inmates received Associate
of Art degrees.l]."8

Two essential parts of the department's treatment program include
the proper diagnosis and classification of all incoming inmates so as

to properly relate inmates needs and program resources, and the Pre-

release Center located at the Jester Unit. The purpose of this latter

program is to prepare inmates about to leave the department for their

reintegration into the community. The pre~release program provides a

varicty of services including counseling and psychological services,
vocational rehabilitation services, employment counseling and job place-
ment services. The pre-release program was initiated in 1963 and is
credited with reducing the recidivism rate in Texas from about 38 per-

cent to a current rate of approximately 20 percent.119

Recommendations

In recent years the Texas Department of Corrections has experi-

enced a significant increase in the number of men and women committed

by the state. Currently the department is receiving over 6,000 com-
mitments a year.

It is recognized by the department and many concerned

individuals throughout the state that some individuals committed to the
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state's prison system could be more ceffcctively handled by probation
supervision. lowever, the abscnce of full time probation services in
many Texas counties provides virtually no sentencing alternatives for

fcelons other than commitment to the Department of Corrections.

Any concerted effort to extend probation services thrpugbout the
254 counties in the state would greatly ease the administrative pro-
blems of the départment as well as reduce its operational costs. A
number of alternatiQes exist for the extension of probation services
including state subsidy of probation services in rural areas; the ad-
ministration of probation by a state agency, such as the Board of Par-
dons and Parolés; or a statutory redquirement that all counties main-
tain full time probation services. Regardless of the mechanism em-
ployed to assure statewide coverage of probation services, the crea-

tion of such services would greatly benefit the Department of Correc-

tion.,

As described in a previous section, inmates exit the Department

of Corrections either at the termination of their sentence or by re-

lease under parole supervision., In contrast with other states, the

use of parole in Texas is relatively low. It is recommended that Texas

develop a mandatory release system ‘comparable to that used by the Fed-

eral Bureau of Prisons. Under this federal system all inmates must be

released to parole supervision, at least 120 days prior to
the expiration of their sentences. Such a system of mandatory commun-
ity supervision in Texas during the last few months of a man's sentence

would facilitate his integration into the community and should have a

positive cffect on the department's recidivism rate.

L asnassld
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The quality of correcctional administration is in great measure a
function of the quality of the staff, which in turn is related to sal~
ariecs. At present correctional officers in the department receive a
starting salary of $500 per month. Considering the,authérity and re-
sponsibility invested in these officers coupled with the rapi@}y in-
creasing cost of living, cvery cffprt should be made to increase the
salary structure for the Departmcnt's'pcrsonncl.

Prison units necar
urbanized arcas, suech as llouston, have experienced difficulty in re-

cruitmaent because of the competing salaries in such arcas.

The low
salary structure also impedes the recruitment of appropriately trained
and educated personnel.

Unlike prisons in other states which are reétricted by law from
developing self~supporting industrial and agricultural programs, the
Texas Department of Corrections is in great measure self-sustaining.
From the vantage point of organized labor, the employment of inmates

in the industrial, "agricultural and construction activities of the pri-

son system, infringes on the free labor market.

In the past few years,
various bills have been introduced in the legislature which would great-

1y curtail the department's self-sustaining programs.

It is recommended that the department be protected from the en=-

actment of the legislation that would vestrict the use of inmates in

these programs. While the restriction of inmate laboxr may create some
jobs for the free labor market, the disadVantages are significant. Such
restriction would greatly increase the cost of operating the department.

In addition such restrictions would eradicate the wvocational benefits

which accrue to inmates working in such activities and might create a

Y
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system,
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CHAPTER VI
PROBATION AND PAROLE

- Mary G. Almore
The University of Texas at Arlington

More or less informal probation and parole services have been
available in the United States since the early nineteenth century.
The first law providing for probation was enacted in Massachusetts
in 1878 while the first law pertaining to formal parole was passed
in New York in 1869,

The history of statutory provision for these extra-insfitﬁtional
means of deéling with offenders in Texas is somewhat shorter. Although
an adult probation and parole law was passed in 1947, no provisions
were made for funding. The 55th Legislature enacted the "Adult Pro-
bation and Parole Law of 1957." Probation and-parole were separated,
placing administration and funding of probation on a local basis and
providing for a state system of paid parole officers. A second law
was enacted in 1965, Basically the same as the 1957 law, it constitutes
present statutory provisions. An amendment to the 1965 act was offered
in this most recent 1973 Legislature. It would have established a

Texas Adult Probation Office:

. . to make probation services available throughout the
State, to improbe the effectiveness of probation services,
and to provide financial aid to counties for the establish-
ment and improvement of probation services.

However, it was not enacted and., apparently, was never reported out of
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2, committee, The state's present juvenile court act -was passed in 1943
1% while the first state-funded juvenile parole program began in the fall
; of 1961.

Thus, in the areas of probation and parole, Texas is essentially
playing "catch-up ball.” ‘In the context of that analogy, the state has

made some runs and base hits. But, it has also made some errors and

strike-outs and has left perhaps qﬁité a few .runners stranded on base.
Unfortunately, it is, in fact, a'bit difficult to know just how the

game is going in light of the lack of sufficiently comprehensive and
contemporary statistics.

Still, some view of the current situation
can be given.

Probation: Curvent Statu32

Approximately 215 of the 254 counties of the state currently

provide adult probation services.. This includes an increase of about

100 counties in the past two years, due to increased awareness of need

and, importantly, to the involvement of the Texas Criminal Justice
Council. Especially in less populated areas, several counties have

joined together to form single, multi-county departments.

Including supervisors, probation officers, employment counselors,

etc., there are approximately 400 paid professionals engaged in adult
probation,

v

The estimated number of probationers (about equally divided

between felons and misdemeanants) is 80,000, Thus, sta;ewide, the

average caseload per professional worker would be 200, or four times

the number recommended by the American Correctional Association as a
maximum.3
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Information regarding the percentage of convicted offenders who
are given probated terms shows a 1971 probation rate of approximately
51 per cent for felons and of about 44 per cent for misdemeanants. Of
all those placed on adult probation, it is estimated that 85 per cent

are successful, i.e., complete probation without its revocatien.

v

Detailed information regarding the relative costs of probation
vis-a-vis

institutionalization is not available,

Based on the expe~
riences of other states a cost ratio of approximately 1:5 can be

estimated. Furthermore, the cost of probation in Texas is significantly
offset by the statutory provision that each adult probationer may be

charged a service fee of up to ten dollars a month.

Educational standards for adult probation officers are set by
state law.4 For counties of 50,000 population or over, they must have
completed four years at an accrédited college or university and have
two years full time paid employmegt in responsible related work.

Addi-
tional experience can be substituted for college, year for year, up to

two years.

This approximates the minimum standards suggested by the
American Correctional Association:

graduation from an accredited college
or university with a major In the social or behavioral sciences plus one

year of related graduate study (a year of full time paid experience can

be substituted but only for graduate, not uadergraduate, study).

In counties of less than 50,000 population the only requirement
is completion of two years of study in an accredited college or univer-
sity, well(below any accepted minimal standard. It might be noted that
the previously mentioned amendment, offered but not acted upon by the

1973 Legislature, would have required a bachelor's degree plus a year

) ‘.M‘-.)“M’ M s
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of related graduate study or of full time paid related employment for

all appointees as adult probation officers.

Salaries vary across areas, ranging from approximately $6,000

to approximately $20,000 per year (the latter for chiefs of large

counties). : '

Just as there is no mandatory statewide reporting system for

adult probation, there is nome for juvenile probation. Also, defini-

tive statistics in the latter area are more difficult to secure than

in the former. To the extent that information is available, however,

the juvenile probation picture looks even more bleak, in spite of the
generally accepted value of early intervention in obviating or at

least reducing further acting-out, The Texas Criminal Justice Council

is aware of the many deficiencies in this area and has been involved .

in proposals and efforts to remediate them, but ﬁuch remzins to be done.
At present less than half (approximately 125) of the 254 counties

provide juvenile probation services. More than 10,000 juveniles were

placed on official probation in 1971, but information is not available

regarding the number of juvenile probation officers on a statewide
basis., Some regional figures are available, and are summarized in
Table 1, along with comparable figures for adult probation. As can be

seen, they represent data for the 6 more urbanized areas in the State

(and, also, the areas of higher crime incidence).

It is in these areas that one would expect to find the more sophis-
%\ ticated probation departments, Yet here, also, the ratio of professional
staff to caseload exceeds recommendations with the exception of El Paso

i (where some consideration might be given to that ratio for_intake
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TABLE 1

REPRESENTATIVE CASELOADS FOR JUVENIIE AND ADULT PROBATION
DEPARTMENTS IN SIX TEXAS AREAS OF Hi . CRIME/DELINQUENCY

INCIDENCEZ
County/City Juvenile Adult
| Annual Number of Average Annual Number of Average
Cases Professional Caseload Cases Professional Caseload
Staff per Pro- Staff pexr Pro-
fessional fessional
Harris 12,000 99 121.21 12,700 60 211.67
(Houston)
Dailas 8,115 77 105.39 6,867 27 254.33
(Dallas)
Bexar 5,096 25 203.84 3,739 18 207,72
(San Antonio)
Tarrant 2,860 25 114.40 2,713 13 208.69
(Ft. Worth)
El Paso 200° 6 33.33 1,123 11 102,09
(E1 Paso)
Travis 2,535d 25 101,40 2,477 12 206.42
(Austin) i .
43ource: Texas Criminal Justice Council, 1973 Criminal Justice plan, pp. 38-49,

Not all juveniles are on official probation; some are not adjudicated while others

are ultimately committed to the authority of the Texas Youth Council

®This does not include 3,000 intake referrals annually handied by an eight member

staff (for an average caseload of 375.00). .

his does not include 993 referrals annually for dependency and neglect, custody,
adoption, etc. (raising the average caseload to 141.12).
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referrals). Again, this would appear to be so even remembering the

previously suggested cautions with respect to interpretation of such

statistics, On the more positive gide, however, from the standpoint

of juvenile probation, caseloads for juvenile officers are somewhat

lower than for adult probation officers,

AN

Information is not available pertaining to the percentage of

ad judged delinquents who are placed oﬁ probation, nor to the success
l\ rate of these who are, Nor do figﬁres seem to be available comparing
%i the costs of probation to institutionalization for juveniles. Again,
ig one can only go by the experience of other states where probation has

characteristically been found to be by far the less expensive disposi~
tion.

Aside from the number of counties which provide no services,
perhaps the biggest weakness in Texas' juvenile probation lies in the
fact that there are no statewide éducational standards for officers,
Each county establishes its own minimum requirements, and what those
ik requirements are from one area to another is not known. It is known,
however that the more pepulous counties seek graduates of accredited

g four-year colleges or universities and often prefer those with graduate
;\ education and/or related experience.

The rvecommended standards for

\ juvenile probation officers would be the same as those recommended by

the American Correctional Association for adult probation officers.

As with adult probation, salaries vary across areas, ranging

from approximately $4,000 to approximately $14,000 per year.

A
SIS

Certainly
it is questionable that the former would significantly attract or hold
well-qualified personnel.

|
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Parole: Current Status

Adult parole is a statewide system operating out of several area

offices (each serving a varying number of counties) and 27 field offices.

it O

Not including supervisory personnel, there are approximately 69

adult parole officers across the state, In fiscal 1971 they supervised
%

P2
G.ﬁ'
3,895 parolees on active reporting status, for an average caseload of

56.46. This figure does not, by itseif, take cogplrdhce of the fact

that large geographical areas must be covered in a state such as Texas.

Nor doeg it include the more than l,bOO probationers who were also

supervised by parole officers that year (although this

practice no
longer obtains).. Still, it represents a ratio far more in accord with

recommended standards for caseload size thap
\ P

e

ul"
wisTound in adult probation.
Adult parole in Texas is administered by the Board of Pardons and

Paroles, This board is composed of three members, one appointed by the
,X .

overnor, one by the Chief Justice of the Supreme Court and one by the
»\ presiding judge of the Court of Criminal Appeals.

1t reviews appeals
for parole and recommends to the Governor who has the power of final

decision. By law any offender committed to one of the state’s prisons

\ is eligible for parole consideration after serving 20 years or one-third
} ,
%\ of his sentence, whichever is less.

Only 39 per cent of Texas' inmates are paroled, a figure well
below the national average.

This means, of course, that approximately
61 per cent are released upon completion of sentence, with little or no

community supervision or adjustment assistance.

0f those who are paroled,
the recidivism or revocation rate is 9 per cent, As elsewhere, Texas'
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generally the most critical, For example, of the 693 total revoca-
tions in fiscal 1971, 446 had been on parole less than & year.
Educational requirements for adult parole officers parallel
the minimum standards recommended by the American Correctional Asso-
ciation. That is, they must have completed four yearé of study at
an accredited college or university and have two years of full time

paid experience in a related area.

Figures indicate that the»per person cost of adult parole is
only about one-fifth or one-fourth that of institutiggaléz&tidﬁ"“
($276.00: $1,324.95 in fiscal 1971, for example). Even with more
extensive use of parole and other improvements in the system, both
the direc: and indirect economic aanntages could be expected to
acecrue to éarole as has been the general experience in othér states,

Juvenile parole services are under the direction of the Texas
Youth Council. The council consists of three members each appointed
by the governor with the consent of the senate to six~year terms.
1t fun;tions as a policy-making board and is also responsible for
appointing a full time executive director of the Council.

Parole services are found for boys in all 254 counties of the
state, providing supervision for 100 per cent of male parclees from
Texas Youth Council facilities. For girls parole services are found
in 193 counties, providing supervision for 78 per cent of the female
parolees. |

Statewide there are at present 33 male juvenile parole officers
supervising 3,721 boys for an average monthly caseload of 112.76.

Across the 193 counties providing female parcle, there are 15 female
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55.76.

officers supervising 826 gifls for an average monthly caseload of
The Youth Council reports that average monthly caselcads are
! 55.79 for male officers and 30,93 for female officers, Paralleling

the situation in adult parole and probation, these caseload figures

nded
standards than do those available for juvenile probation officers.

for juvenile parole officers conform more closely to recomme
Still, they do not take into account the broad geographical areas

sometimes involved, nor the fact that supervision is also sometimes
extended to probationers.

Ultimately, most juveniles committed to a Texas Youth Council

facility are released on parole, For girls, the revocation rate is
i :

1972. For bovs, it is substantially higher:
1 in fiscal 1972.

about the same as fo. adult parolees, i.e., 9.68 per cent in fiscal

13,62 per cent, again

This higher rate for boys may be at least a partial

reflection of the larger caseloads of male officers, though doubtless
?E. in combination with other factors:

perhaps a greater delinquency

rate among boys than among girls and/or differential criteria for
parole revocation.

Juvenile parole officers must qualify for appointment under the

; State Merit System, with the basic educational requirement of a college
& degree in the social or behavioral sciences. As with adult parole

{ : »

i officers, this parallels or at least approximates the minimum standards
| .

!

!

k

recommended by the American Correctional Association,

The minimum
salary for juvenile parole officers is $10,176,°

i No information was found comparing per person costs of parole
i : -
)

and institutionalization for juveniles. It would seem reasonable to
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law or an appropriately related field,

A number of such educational
facilities are available within Texas itself, and consideration might

be given to providing personnel with such incentives as released time
2 and/or tuition assistance.
s

Related to this (and, indeed

to the ques-
tion of the

number of personnel vis-a-vis time demands) is the problem
of in-service training.

At least at this time, probation and parole
are dynamic processes,

Services in these areas could be expected to
profit by the availability of effective in-service training, irrespec-
tive of initial educational prerequisites.
3.

ards for employment

If the State is to require meaningful minimum stand-
y 1t should also provide adequate
remuneration.

Salaries are a problem, in part because of their variability

from one region to another (at least in probation) and in part because

v

_\ they often fail to match the level of professionalism and preparation
}g desirable for appointment

Problems of professionalism involve more
than salary and educational standards, however.

They also include
questions of reasonable opportunity for advancement on merit; employ-

ment security (a kind of tenure with clear-cut causes for dismissal

§ and the right to appeal); consistent job descriptions which do not rob

E‘Xthe professional of his flexibility but do ensure that personnel at the
lsame level have the same general duties, etc., from area to area, and

Xpersonal commitment to an appropriate code of ethics.

:% Admittedly, solutions to these personnel problems would require
i&
tlgreater state participation at some cost to local control.
o4

This would
i*e especially true in probation. It is a cost to which some would
!

ngect on prxnc1p1e. But, for all the merits of local control,. what

?
|
8
b
!
3




Cd






