o

cessing this file contact us at NCJRS.gov.

G2l 3

[ SN el sulaY aRRLEE el |

j ~ f ) RO
I NTRY ST T U RS I VA VRPN P2 SR I

Lo Laag

PR R
[ R

T
J
B

I I Y [aZal IR Sl sl ¥ DQFII bk ot ol R A A R S eel SYARE
SEAT]LL_:.‘MJ Lovieis Tl Wil it AR O

[ERVA IS A A T A SRV

KING COUNTY
LAW & JUSTICE
PLANNING CFFICE

SEPTEMBER 1874




Reflections and Summary

King Céunty Superior Court Rmle 101.04(j) requires the Prosecu-
ting Attorney, defense counsel and the Adult Probation and Parole
Office to submit pre~sentence reports to each other (except that
Probation and Parole need not be given a copy) and to the senten-
cing judge "in all cases where a person is to be sentenced for
commission of a felony." These reports must be filed at least
. three days prior to the sentencing date. In practice, if all.
three parties are in agreement that a given sentence should be
meted out only one report might be filed.

The intent of requiring the reports is to provide sentencing
judges with as much information as poSsible about a client,
his/her social background, his/her criminal history, the danger
he/she poses to society, and rehabilitative programs, both within
the community and in institutions, which might assist the client.
Judge David Hunter of the Superior Court stated that "the more
information I can get the better a position I am in to make aﬁ
intelligent disposition of a case."

In 1972 the Public Defender Association, which handles about
1500 new felony cases each year, established a Correctional Coun-
seling Program (later changed to the Pre-Sentence Counseling Pro-
gram). This program was designed to elicit backgréund informa-
tion from clients and others and to develop alternative programs

tec commitment. The counselors, most of whom have been former



offenders, work with their clients and their clients' attorneys
{nearly always members of the Public Defender Association's
staff) to develop programs likely to be acceptable to sentencing
judges. -

After developing a program with and for a particular client
(which often includes obtaining a promise of acceptance for the
client into a community agency's progfém or a promise of employ-
ment) the counselor will draft a statement of the client's
background (sometimes with the assistance of the report prepared
by the Adult Probation and Parole Office) and an outline of the
rehébilitative program which has been developed. This report is
transmitted to the defense attorney who reviews it, makes what!-
ever‘changes he/she deems necessary (often in conjunction with
the counselor and the client) and drafts the report into proper
form for presentation to the sentencing judge.

The Public Defender Association handles the largest number
of felony cases. However, a goodly share of the total is also
parcelled out to assigned counsel. Although they are permitted

to use the services of the pre-sentence counselors, very few do

so, perhaps becausé they are not aware of the existence of the

counselors. (The Office of Public Defense does alert assigned counsel

to the program in the letter of appointment to a case.) A survey of

nearly 250 felony cases handled by assigned counsel between 1970

and 1974 indicated that for those cases in which pre-sentence report-

_ing was done, the average amount of time spent determining alter-

natives and writing the report was 2.2 hours.



That figure differs little from the estimate given by Public

‘Ih* Defender Association attorneys as to the amo;nt of time they spend
in similar activities. Most of the time spent by both groups in these
activities appears to be spent in the actual drafting of the reports.
They noted that the work of the counselors did not save them much,
if ény, time; however, they emphasized that the counselors were giving
clients a level of service the attorneys themselves could not provide,
mostly because they could not take the time under any conditions to

build up the information about community programs and to spend

considerable time with clients.,

Judge Donald Horowitz,_in a statement that lends credence to
the contention that the pre-sentence c¢ounselors add a level of
'sefvice which attorneys themselves could not provide, noted that
| ‘Ib . the quality of the.pre-sentence reports filed by Defender Associa-
tion attorneys (who often used pre-sentence counselors) was usually
higher than that of those filed by private counsel (who rarely
used the counselors). This was particularly true, he said,’in
the area of developing programs for client rehabilitaﬁion. However,
both Judge Horowitz and Judge Hunter agreed with Judge Janice Niemi
that the pre-sentence report filed by the Adult Probation and
Parole Office was the one most frequently used. The judges appeared
to appreciate the balancing of the needs of the client with those
of society. Judge Niemi also felt that the Defender Association
proposed thé best community programs. Judge Horowitz felt that
both the Defender and Probation and Parole often developed good
community programs for a client. Judge Niemi joined with
‘ Defender Association attorneys in lauding the counselcrs' suécess

in finding jobs for clients.
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Although the counselors do not appear to free up attorney
time'fér other tasksvthey may provide a higher level of service
to clients than would be available otherwise. The obvious ques-
tion i's what are the results of this increased service.

A sample of 1973 and 1974 cases handled by the.pre—sentenge
counselors indicated that of those sentenced (including all pro-
bation and parOle‘hearings regardless of disposition)

22 per cent were committed to prison in 1973 and 12.7 per cent
were committed in 1974. The corresponding figures for a sample
of cases handled by assigned counsél were 7.8 per cent and 8.3
per cent respectively.

These figures indicate either that the Defender Association

and its pre-sentence counselors did not do as good a job as

did assigned counsel in presenting reasonable alternatives to
comnitment to segtencing judges or that the counselors handied
more of the difficult cases than the average. Based upon comments
by Superior Court judges as to the quality of the Defender Assoc-
jation's pre-sentence reports in terms of presenting programs it
would appear that the latter conclusion is moré.likely. This also
tends to substantiate statements by Defender Association attorneys

that they tend to assign the counselors those cases in which there

iz a real threat that the client may be sent to prison. It should

be noted that the Office of Public Defense does not assign more
difficult cases to the Defender Association than to assigned

counsel. Therefore, it would appear that Defender Association



attorneys themselves normally handle pre-sentence matters only for
"less difficult" cases.

An attempt was made to measure the relative effectiveness of
the pre-sentence counselors and assigned counsel in terms of recid-
ivism of their probationers. A measure of recidivism was not
possible in itself so a proxy was used. In order to do this pro-
bation and parole revocation hearings and re¢ vpened cases were used.
(Please see the body of the text for the rationale for including
these.) Most of the cases involved probation revocation hearings.
The reason for using such a measure is based upon the assumption
that for a convicted felon's defense attorney probation is more
of a success than is commitment. A hearing to revoke that probation
or to make it more stringent is an indication that the probation
and its conditions might not have been the best rehabilitative
meaéure possible. What may be required are different conditions,
moré string?nt conditions, more relaxed conditions, or even revo-
caéion. ‘

There;are many difficulties attendant to using probation revoca-
tion hearings (or the lack thereof) as a measure of the effective-
ness of programs. Paramount among these difficulties is that

minor technical violations can lead to revocation proceedings as

readily as can commission of a new felony. However, there is presently

no evidence to indicate that probation officers are more likely
to call for revocation on minor grounds for persons served by the
Defender Association than for those served by assigned counsel or
vice versa simply on the basis of who their original attorney was
or who he/she was associated with in a law firm. Therefore, if

the same base and method of computation are applied to all groups




under consideration‘(assigﬁed counsel, the Public Defender Assoc-~
iation as a whole, and the Pre-Sentence Cougéeling Program) a
consistent measure of comparison should result.

The base used was the number of cases closed by each group
in 1973 and 1974, adjusted to compensate both for a marked in-
crease in cases handled by assigned counsel in 1974 and for a low
rate of case closuré for the Pre-Sentence Counseling Program in
1974, 1In both cases, and due to the use of other methqu
described in the text, the net effect of these adjustments was to
raise the rate for assigned counsel and to lower it for the pre-
snetence counselors. It cannot be emphasized enough that the
rate itself means nothing. What is important is the difference
among the rates experienced by the three programs. In 1973, the
Pre-Sentence Counseling Progfam experienced a rate of 15.7 per cent,
assigned counsel chalked up a rate of 13 per cent, and the Public
Defender Association as a whole xegistered 16.7 per cent. (The
lower the;rate the more successful the program if there are no
mitigatiné influences.) The differences among the three are
nearly inconsequential.

For 1974, the adjusted rate for the pre;sentence counselors
stands at 27.7 per cent while that for assignéd counsel is 21.2
per cent. The figure for the élblic Defender Association as a’
whole is 23 per cent. However, the figure for the pre-sentence
gounselors may be somewhat inflated for a variety of reasons,
principally that the counselors handle tougher cases than the
"average," which the other two groups represent. Similarly,
the rate for assigned counsel might be slightly inflated. It should

be noted that, if all other factors were equal, the figure for
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the pre-sentence counselors might be expected to be lower than
that for the other two because this program hgs proportionately
less probationers who might be called up for a revocation hearing
because it began operations in 1972 while the other two had had
people sentenced to probation beginning in 1970.

Whether the combination of all the mitigating influeﬁces
on every side would significantly affect the difference between
the rate for the Pre-Sentence Counseling Program and that pfevail—
ing for assigned counsel is impossible to determine. Therefore,
no firm conclusions can be drawn from these data as to the
relative effectiveness of the two approaches, at least by use of
this method. It seems highly unlikely that the Pre-Sentence
Counseling Program is more effective than is the method employed
by assigned counsel when weighed on this measure in the relatively
short term of 19 months. If fact, it might be speculated that the
more rapid growth in the rate experienced in 1974 by the Pre-Sen-
tence Counseling Program will continue for at least a time due to
a greater number of probationers originally served by the program.

However, it is also not possible to say, based upon this mea-
sure, that the PSC program is less effective. There are too many
mitigating influences to permit such a conclusion to be made.
And it is entirely possible that the PSC program will have the
ultimate long~term effect of cutting down the number of probation
vinlations and additional crimes committed by clients. In other
words, a violation may occur shortly (up to 3 years) after .pro-

bation is granted but there may be fewer subsequent violations
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than might have been expected. There is no way to determine tﬁis
in the s#ért run of 19 or 24 or 36 or even 48 months. It is fur-
ther pésSible that persons who might statistically be expected to
violate probation or commit a first new crime more than 3 years
after the granting of probation will not do so because of the
efforts of the Pre—Sentencé Counseling Progzam. This, too, is
impossible to tell in the short run.

It is the subjective opinion of the investigator that, on
balance, there is at present very little difference in the rela-
tive performance of the Pre-Sentence Couﬁseling Program counselors
and assigned counsel in terms of an effectiveness measured by
this method. It must be stressed again that-this measure has
no intrinsic valu% but merely provides one possible means of
comparing programs. It permits this only becapse the same bases
for meashring are used.

William Absher, himself a former offender, is director of the
Pre-Sentence Counseling nggram;‘kln speaking about the workings
of the program, he stressed the fact that "we do not counsel."
Rather, "we go to the client to determine the physical, psybho-
logical, educational and vocational needs of the client and his
or her family. Then we go out into the community to f£ind the
resource that best meets these needs and get a written commitment
from the agency providing theé resource to help our client or
his or her family." Insofar as possible, the client chooses the
program he/she wants from among the 4-5 options provided by the
counselor, Mr. Absher noted. The client, therefore, makes a

commitment to a program.
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. At the present rate about 550 persons c;i'larged with a felony
or a probation violation wil; be served by the Pre-Sentence Coun-
.seling Program in 1974. A sizable number of persons charged with
misdemeanors will also be given assistance. Interviews with coun-
selors indicated that the average case takes about 3 weeks to com-
plete. (of course, some take less time and SOﬁe require more.)
There have been at least four counselorsAin the adult program at
all times during 1974. In addition, Program for Local Service
volunteers and LEAA summer interns have helped with the load.

The director and the office manager have also handled some cases.

At an average of three weeks per felony case, assuming that no one
but the four counselors worked on such cases, the average caseload
per counselor would be about eight. (Naturally, at times it would

Q be higher and at times lower.) If the average case were to take‘

four weeks, the average caseload would be about 10.4 per coun-

selor. All these figures assume that the director! the officé
manager and the interns have no felony and probation matter case~
load. (It should also be noted that the office may handle an
average of about 2-3 misdemeanor cases per week.)

These workload figures are merely averages and estimates.

They are higher than comparable figures for the preceding year (1973)

and for the juvenile office of the program (without adjusting

juvenile figures upwards for the numbers of cases not recorded).

However, they are somewhat lower than are estimated caseload figures

for the probation officers who prepare traditional pre-sentence

reports for the Adult Probation and Parole Office (approximately

11 per caseworker on a three week per case average and nearly 15




per caseworker on a four week average). However, a comparison be-

.o

tween workload for the Pre-Sentence Counseling Program and the Adult

Probation and Parole Office’'s new experimental program was not
made because the newer program relies upon a team abproach
rather‘than upon individual caseworkers.

However, the roles of the two are somewhat different. The
Probation Office handles all cases assigned to it by the Court,
including some "easy" cases the Pre-Sentence Counseling unit may
never see. The Probation Office is charged with looking at
several sides of each case in order to balance the needs of the
client with those of society. The counselors are advocates for
the client since they are part of the defense team. While this
means they need not consider many of the factors which the Pro-
bation Office must take into account it also may require them
to go further in developing an alternative program to prison than
that office need do. They do perform many of the same functions
and may even do it in the same manner, making the same contacts
and setting up (perhaps) the same program.

Mr. Absher pointed out a difference in attitude and orienta-
‘tion between the two. He said that the Probation Office developed
its reports from the State's point of view'(a contention not fully
agreed with by members of the Prosecuting Attorney's Office)
while the pre-sentence counselors prepared tﬁeirs from the defen-
dant's viewpoint. "Their first concern," he said of the Proba-
tion Office's staff, " is protecting society. Second is helping
the individual." He cited as an example the use made in Proba-
tion Office pre-sentence reports of alleged criminal activity by

defendants. Mr. Joseph Lehman of the Probaticn Office confirmed
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. that such information was used, noting that sxllch information could
be useful to a judge in assessing a defendant's potential danger
to society. He agreed with Mr. Absher that the rolés of the

two programs were different but did not feel that the Probation
Office operated from the State's point of view. He supported the
Pre-Sentence Counseling Program in concept (he said he was not
familiar enough with it to comment abbut its effectiveness). Its
role, he asserted, is one of advocacy. The counselors must
develop programs that meet the needs of their clients and strongly
encourage the court to deal with their clients in the community.
Mr. Lehman felt that such a function is necessary.

It has been said that activities such as the Pre-Sentence
Counselihg Program save government money because they enhance the
opportunity for plea bargaining to work, thereby reducing the
number of costly trials. Throughout its history the Public Defen-
der Association has been much more effective in iimiting the per-
centage of its cases which have gone to trial than has assigned
counsel. While assigned counsel have been going to trial 28.6
per cent of the time (1972) and 23 per cent of the time (1971),
the Public Defender Association has attained figures such as 11.5
per cent (1971), 8.6 per cént (1972), 6.1 per cent (1973) and
7 per cent (sample of 1974 cases). The effect of the Pre-Sentence
Counseling Program upon these levels is impossible to determine.
It should be remembered that the Defender Association has other
ancillary services, such as those performed by an investigations
‘ unit, which might affect these figures. So, too, might the fact

that since the Defender Association}!s attorneys deal more often
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with the Prosecuting Attorney's Office than 'do other lawyers they
have had more opportunity to understand and develop a working rela-
tionship with deputy prosecutors than have most assigned counsel.

Because of an unavailability of data no attempt was made to
judge the effectivzness of the juvenile office of the Pre-Sentence
Counseling Program. Interviews with observers at the Juvenile
Court produced mixed reactions, with a judge being highly supportive
of the program and some deputy prosecutors feeling somewhat dubious
about the program's effectiveness (but recognizing the desirability
of providing sentenving judges with information from the defen-
dant's point of view).

The essence of the Public Defender Association and of its
Pre-Sentence Counseling unit is advocacy. It is their responsibility
to develop the least restrictive rehabilitative alternative for
those clients who are being sentenced. In this they differ from
the Adult Probation and Parole Office which must balance the good

3

of éociety with that of the client.

It is the responsibility of all three organizations which must
submit pre-sentence reports (and the primary function of the pre-
sentence counseling unit) to provide information tc sentencing judges
to permit them to intelligently dispose of a case. The fact that
the judges interviewed all xelie& most hea&ily upon the Probation
Cffice's report indidates they view their role as one of balancing
the needs of the defendant with those of society.

It does not appear that the pre-sentence counselors directly save

attorneys much, if any, time. They do provide a highernr level of
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of service to clients than would be available otherwise. The
short—ﬁerm effects of this higher level of service in terms of
holding down the number of re-opened cases and probation revoca-
tion matters are questionable. However, attorneys who have used
the program and judges who afe familiar with it support it. No
one knows what the long~-term effects of such a program might be.
Both glowing success and dismal failure could be posited.

Because of the mixed showing made by the program so far, its

continuation or dissolution must depend upon a philosophy of cor-

rections. Is the key to corrections punishment or rehabilitation?

If it is punishment, then prison is the answer and programs such

as this are not. If it is rehabilitation, several matters must

be addressed. One is whether and when such rehabilitatioh should

take place in the community or in correctional facilities. Here

. not only the relative values of varying programs to the clients

but also the safety and wel;-being of the community must be con-
sideréd. And the cost of incarceration ($13.80 per day in the
King County Jail, according to Mr. Pullen of the County Auditor's
Office, and $17.38 per day at the State Penitentiary and $39.35
per day at the Purdy Treatment Center for Women) must be weighed
against the probability and likely dollar and social cost of a
¢lient's committing an additional offense.

Many of these decisions will be made, over time, by senten-

cing judges. But in voting on appropriations requests for programs

legislative bodies will be making some of them, too. If the decis-
ion is made to emphasize community-based rehabilitation and cor-

rection then programs such as the Public Defender Association's

.
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Pre~Sentence Counseling Program probably have a role to perform
in providing vehicles to introduce clients into coﬁmunity-based
corrections programé.

If such programs are shown to be successful, they probab.y
will be continued (within funding constraints); if they are shown
to be ineffective they should be scrapped. But until the longer
térm effects of perhaps five years of gperation are known, to
posit success or failure on the basis of information Fuch as is
available‘for this program now can ba‘fisk§.

’ The decision on the Pre-Sentence Caﬁnseling Program is ﬁot-
clear-cut. It does not appear to be either a resounding success
or a dismal failure when compared to assigned counsel in the
short run.

If providing information to judges, without the orientation

of advocacy, is desired then it -can be séid that Adult Probation

and Parole fills the bill. Defense counsel will continue to file

reports in -the absence of a pre-sentence counseling project. The

only apparent difference, at least on the surface, will be that
Defender Association reports may not ccntain the level of detail

about alternative programs that many of them now provide.
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The King County Superior Court, reflecéing the intent of the
American Bar Association, has adopted @& local rule (LR 101.04 (j))
concerning pre-sentence reports. It requires the submission of
three reports to the sentencing judge prior to the time of sentenc-
ing. One report is to be prepared by the prosecuting attorney.
This, according to Assistant Chief Criminal Deputy Michael DiJulio,
notés the facts and nature of the case at hand and emphasizes the
past criminal history of the defendant. The intent of the prosecu-
tor{s report is to protect society.

A second pre~sentence report is filed by the Washington State
Department of Social and Health Services Adult Probation and Parole
Office. Ideally, this report balanceé the needs and desires of the
defendant with those of society.

Finally,'defense counsel submits a pre-sentence report. This
report is written from the perspective of the needs and wishes of
the defendant and may suggest less restrictive alternatives than
the other two.

All three reports make recommendations about sentencing. The
recommendations can range from unsupervised and unconditional
probation to commitment to state correctional facilities. Often
the three parties will agree upon a single recommendation, obviating
the need for three separate pre-sentence reports.

The purpose of the reports is to provide judges with well-
reasoned and justified sentencing alternatives. Frequently, multi-
faceted rehabilitation programs will be proposed. Judges can
choose among the cﬁmponents and modify programs based upon the
information provided. Since few judges could be expected to be

well acquainted with all the resources in the community which could
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be of assistance in rehabilitating an individual the provision of
such information in pre-senténce reports can be a valuable tool in
making sentencing decisions which optimize the interests of both
the defendant and society.

The Seattle-King County Public Defender Association, a private

N

non~p}ofit corporation, handles about 1500 new felony cases per -
year in addition to a number of probation and parole revocation
matters. The defendants in a large number of these felony cases
either plead or are adjudged guilty of a felony (457 of 950 during
the first seven months of 1974). 1In order to provide defense
counsel with information about clients' needs and programs designed
to meet these needs for inclusion in the pre-sentence report, the
Defender Association has established a pre-sentence counseling
program. The program was establisﬂed in 1972 and will operate with
funds from a Federal Law Enforcement Assistance Administration

grant through May of 1975,
The Ju?enile Court, a.part of thé Sgperior bourt, has adopted
a rule similar to that of the Superior Cdﬁrt reéarding pre-sentence
feporting. Effeétive September 15, l974é,writtén pre-sentence
_reports must be filgé three days'prior tb‘a digposition hearing.
The DefenderAssociationﬂé Pre—S¢ntenceiCOuﬁsekiﬂg qugram has been
operating'at.the Juvgnile Court for some time. It is‘anticipatedx
that they will provide written inforﬁétion'to'&ttorneys in the same

. manner as do adult'pre—senténce counselors.

I. PURPOSE, GOALS, OBJECTIVES -
The Public Defender Association outlined its goals for the

Pre-Sentence Counseling Program in a 1974 grant application. "The

goal of the Project is to supply the court with meaningful sentencing




alternatives." The application noted that épe project has other
goals, as well. These include "supplying the parties to the action
with facts and information developed adversarily from the defendant's
side; supplying the defendant with a service previously una&ailable;
giving the defendant the opportunity to become meaningfully involved
in his own rehabilitation program; creating a more equitable balance
between the resources availablé-to the defendant and those available
to the state."

The stated objective of the project is to provide "more and
better facts and information about the client to the courts prior
to the time of sentencing, along with an individualized positive
plan for rehabilitation within the community" so that "the courts
would have more viable and workable alternatives to incarceration
than in the pasé.f

Based;uppﬁ these stated goals and upon statements maée by
projectvétaff, it appears that the purpose of the Pre-Sentence
Couﬁseling Program is to devise and develop the least restrictive
sentencing alternative which meets the needs and addresses the -=:
problems of the defendant, as defined by the defendant in consul=
tation with the counselors. In no case would such an alternative

involve commitment to a state correctional facility.

ITI. PROGRAM DESCRIPTION

The Pre-Sentence Counseling Program is a separaté division
of the Public Defender Association. It is staﬁfed by a director,
an office manager, three paid adult counselors, two paid juvenile
counselors, two volunteers, two persons funded by the Program for
Local Service, and three summer interns. Five of the seven persons

who make up the core staff aad handlethe bulk of the counseling
¢




are themselves former offenders and clients pf the criminal“juétice
system. In 1975, the adult unit handled 304 cases. In 1973, over
400 clients were served. Through August 23, a total of 344 persons
had received assistance from the counselors in 1974, with 153 cases
already closed. During the grant year ended May.31,19§4, the
juvenile unit handled 385 cases. The juvenile referral rate for
1974-75 is considerably higher than it was for 1973-74.

The.typical case involves a referral to the counselors from
a Public Defender Association attorney (although the counselors'
services are available to assigned counsel, as well). The attorney
provides some basic information about the client and the charge
and often suggests the kind of program he/she feels will be most
beneficial to the client and most likely to convince a judge not
éo commit the client to an institution.

The counselor may meet with the attorney at this point to
clarify instruétions. This appears to be common practice at the
juvenile unit but occurs much less frequently in the adult section.

The counselor will then interview the client. Together the
counselor and the client determine what problems, past and present,
may have led the client to commit the offense for which he/she has
admitted guilt or of which he/she has been convicted. 1In gathering
this informatioﬁ, the counselor is able to obtain a life history
of the client.

After identifying the factors which may have contributed to
criminal ér delinquent»behévior,.the counselor and the clien£
determine which problems should be addressed.in a rehabilitation
program' and, in general,.how they should be addressed. The counselor,

who has established relationships with a large number and variety



of resource agencies in the community, thenvéttempts to design a
program making use of these agencies. If a elient has a drug or
alcohol problem, contact is made with centers and agencies which
treat or otherwise assist persons with such problems. If a client
needs a job, contact.is made with Job Therapy or the Employment
Security Department or others.

If an agency indicates an initial willingness to assist a
client, the counselor will often bring the client to the agency so
that the client and the agency can "screen one another." The
counselor attempts to get agencies to agree to accept a client and
the client to commit to following the program that has been established.

The next step is for the counselor to write a report for the
defense attorney outlining the client's 1life history, and his/her
problems and delineating the program that has been designed to meet
those problems in order to remove, or mitigate the causes for criminal
or delinguent behavior. Any commitments by resource agencies to
assist a client are expressly notéd. |

The attorney uses this information in drafting his/her pre-
sentence report and in making his/her sentencing recommendations.
The attdrney may have worked closely with the counselor and the
client in developing the program and recommendations. thé attorney
might also overrule the suggestions of the counselor. This iatter
happens only infrequently. Many of the attorneys merely draft the
counselors' reports into the proper form for pre-sentence reports
and make no changes. The attorney then presents the arguments to

the judge who makes the sentencing decision.

I1I. PROJECT EVALUATION

Information for this section was gleaned from the records of
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the King Counﬁy Office of Public Defense and from those of the
Seattle-King County Public Defender Associaégon. ﬁnfortunately,
complete and adequate records do not exist in either place. Insofar
as data are incomplete or record keeping has been haphazard, any
conclusions drawn are suspect. Comparisons will be made between

the Public Defender Association and private counéel assigned to
felony cases by the Office of Public Defense in terms of time

spent and the cost involved in pre-sentence counseling and reporting

and in terms of probation revocation hearings.

A. PRE-SENTENCE REPORTING

Both private assigned counsel and Publié Defender Association
attorneys prepare pre-sentence reports for sentencing judges. Some
Defender Association attorneys indicated that the reports took from
one to two hours to write while at least another hour was spent on
each case working with the counselors. The attorneys noted that the
counselors did not necessarily save them time but did provide a level
of service to clients which would not be possible if they were not
available.

A sample of 247 felony cases handled by assigned counsel between

1970 and 1974 produded the following results:

LS Dismissed
Report - No Report or No No *
. Filed % Filed % Not Guilty _%  Work _% Other % Info
1970-1973 56 vw36.6 56 36.6 28 18.3 2 1.3 11 7.2 19
t974 29 - 38.7 29 387 - 15 20.0 2-27 @ 0.0 O
85  37.3 85  37.3 43 18.9 4 1.8 11 4.8 19+

* Not included in base for computing percentages.

3

a e e R CEE Y RIS R aTwL L VNS b T Tt e SRS S W T e A M S e T D BT 1% BB S R SRyt SR LS B T T Ay Ve e i e L. [ —

e



In 1974, the reduction of charges to misdemeanors was *the most
common reason for no report being filed. Other reasons included
failure of the defendant to appear, deferred prosecution and
agreement on sentencing among those normally required to report. In
prior years, there were many cases for which the lack of a report
could not be so easily explained. Perhaps one reason might be that
judges did not really require them or that the brosecution and the
defense agreed on sentencing more ofteﬁ. Incomplete records for
1970 and 1971 led to a relatively large number of caseé being relegated
to the "other" and "no information" columns. Fourteen parole or
probation revocation hearings were included in the 1974 statistics
(no reports filed) while twenty-five such cases may be found in the
data for 1970-1973 (five reports filed).

The information presented above was gleaned from the time
records of assigned counsel. It was also possible to determine the
average amount of time spent by counsel in preparing pre-sentence
reports. In arriving at this figure, not only the actual time
spent in writing the reports but also time spent seeking resources
and background information -and developing programs was included.

The average for both time perioés was the same - 2.2 hours per case
in which a report was filed. kThié figure is not appreciably different
from the amount of time Public Defender .Association attorneys indicate

they spend working with pre-sentence counselors and writing pre-

sentence reports (the average seemz to be about 2.5 hou?s. However,
this might be somewhat inaccurate in that only a few Defender
Asscciation attorneys were asked the~question).ﬁ‘Both groups appear
to devote the bulk of their pre-sentence reportiﬁg time to actually
drafting the report.

This information is not necessarily comparable since the figure

for private counsel is derived from affidavits attesting for payment
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purposes how time was spent while that for Defender Association attor-
neys is estimated based upon conversations with the attorneys. However,
this information tends to substantiate the s;atements of Defender
Association attorneys that the pre-sentence counselors do not save

them time (although if the attorneys were to provide the same level of
service as the counselors it would take them longer). This statement
means that, on the average, attorneys are spending as much time on pre-
sentence reporting with the counselors as'ﬁhey would be able to without
them) . Therefore, it cannet be asserted ihat the counselors are

saving funding agencies mohey by freeing up attorney time for a

greater caseload. Neither can it be said that the presence of the
counselors is requiring attorneys to spend more time on cases. It will
be necessary to address the matter of the pre-sentence counselors
separately from that of attorneys and to view their effectiveness and
investigate their cost separately as well. The time spent by the pre-
sentence counselors seems to be additional to the time spent by the

attorneys.

B. PROGRAM EFFECTIVENESS

There are many ways, none of them infallible or complete,
of measuring the effectiveness of a program such as this. One
way would be to look at the number of pre-sentence reports filed.
if more reports are being filed or reports are being filed in a
greater percentage of the cases, the program is working. However,
this approach ignores the responsibility of the attorney to file a
report in any event. If more reports are being filed in 1974 than
were filed in 1972, this could reflect a change in the defender's
attitude toward reaching agreement on sentencing with the prosecutor

and DSHS.



Another method wculd be to measure the satisfaction of clients.
The thinking behind this would be that if clients were not satisfied
with the work of the counselors they would be less likely to follow
a program devised by the counselors. However, because of time con-
straints, the opinions of clients were not sampled.

A third approach woﬁld be to view the reception of the program
by others involved in the adjudiéations process - the Defender
Association's felony attorneys, assigned counsél, the prosecutor's
attorneys and judges. Interviews with four of the Public Defender
Association's attorneys pointed to a reservoir of support for the
Pre~Sentence Counseling Program. Although these attorneys admitted
that the counselors saved them little or no time, they all emphasized
that the counselors improved the level of service which the Defender
Association could make available to clients. This is because their
workload would not permit them to provide the same level of service
in the absence of the counselors. Two of them noted that the work
of the counselors in developing programs and lining up commitments
from resource agencies to accept clients if they were to be referred
made their job of convincing judges of the utility of less restrictive
sentencing alternatives much easier. All four attorneys insisted that
they would usually be unable tolprovide these same services even if
they were able to construct programs for clients because they did not
have time to take clients to resource agencies and gain the mutual
acceptance of clients and agencies. These mutual commitments, they
said, very often sw&yed sentencing judges to favor the defender's
recommendations. Some of the attorneys also specified the assistance

the counselors give them as attorneys. The counselors can act as



messengers between client and attorney, can provide the "hand-holding"
some clients need to get through a difficuli.time, and can explore
alternative rehabilitative programs the attorneys might suggest. One
attorney expressed reservations about the counselors, noting that
sometimes the programs they suggest might not really be best for a
particular client because of certain age, physical ar emotional
characteristics of the client. Another noted that sometimes he did
not receive reports from the counselors in a timely manner. Although
he was not certain of the reason for this, he indicated that it might

be due to a heavy workload for the counselors. He joined a chorus of

two of the other attorneys calling for more pre-sentence counselors.

Attorneys from the Prosecuting Attorney's Office did not shower
praise on the counselors. One senior deputy contended that judges
often relied upon the prgmsentenCe report of the Department of Social
and Health Services more heavily than they did upon the reports
prepared by either the prosecutor or defense counsel. Another
deputy disagreed with the counselors' philosophy that commitment was
never the proper course of action. Still another scored the pre-
sentence counselors at the Juvenile Court for always seeking and
recommending the least restrictive alternative even when such an
alternative involves programs that are not "appropriate" for an
individual. This, he contended, is leading.to more probation
revocations than in the past. However, the deputy