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A, POSSIBLE LIMITATIONS ON DISTRICT COURT JURISDICTION

FEDERAL JURISDICTION: A GENERAL VIEW

Henry J. Friendly*

: + « - My thesis will be that the
general federal courts can best serve the country if their jurisdiction

is limited to tasks which are appropriate to courts, which are best

handled by courts of general rather than specialized jurisdiction, and
where the knowledge, tenure and other qualities of federal judges can
make a distinctive contribution. Presumably there will be little dis-
agreement with so general a statement; the troubles will come in its
application.

+ + « While no one disputes the
general proposition that enforcement of federal criminal law is a
proper subject of federal jurisdiction, and indeed today that the
federal courts should have exclusive jurisdiction over federal prose-
cutions,* there is much debate whether too many matters have not
been swept into the federal penal code. Therc can be no controversy
over what, until the Civil War, had been the exclusive subject of
federal criminal jurisdiction—*acts directly injurious to the central
government”\—revenue frauds, interference with or misdeeds by
federal officers, counterfeiting United States securities and coins,\
espionage and treason. There can be equally little argument about the
next step taken beyond this, the Civil Rights legislation prescribing
criminal sanctions against those who refused to recognize the changes
wrought by the Civil War and the three amendments of the Re-
construction period.* Again, there is 1o unreasonable expansion of
federal criminal jurisdiction when Congress takes over substantive
regulation of a field and decides that criminal as well as civil sanctions

are desirable.® The antitrust laws and the securities laws are sufficient
examples,

*8enior Circuit Judge; at the time of publication,
Chief Judge of the United States Court of Appeals
for the Second Circuit. Reproduced from a work of

the same title published by Columbia University Press
in 1973, Pages I3-14, 55-59, 100-107, 129-143, 173-177.

1. For the contrary practice employed in some instances in earlier days,
see pp. 8~9 supra. I perceive scant merit in the idea of a cession of
jurisdiction to the state courts over minor federal crimes. 1f they are

too minor to warrant federal court jurisdiction, they -should not be
federal crimes.

5. This does not mean that the use of criminal sanctions is always de-
sirable. Attorney General Mitchell in his address to the American Bar
Association at London noted the increasing tendency of Congress to
pass regulatory statutes dependent on enforcement by criminal pro-
ceedings, as distinguished trom leaving the matter to o regulatory
agency. In Quest of Speedy Juviice 7 (July 16, 1971). Since the Depart-
ment of Justicz cannot possibly prosecute every violation, such statutes
must require it to set up intetnul arrangements to determine which
cases should be prosecuted. While something cun and should be done
by promulgating guidelines, a geod deal must stilf he left 10 discretion,
generaily evercised in secret, Sve. as 1o the latter, Daws, DISCRETION-
ARY JUSTICE 17-19, 216~17 (1969) and, as to the propriety of the crim-
inal sanction in one important arex, AREEDA, ANTITRUST ANALYSIS
28-30 (1967). 2

A very different question is posed when the primary basis for
tederal criminal jurisdiction is the use of.facilities crossing state lines
provided by the federal government or by private enterprises or, for
that matter, when the defendant has crossed a state line on his own
power. The progenitor appears to have been three provisions in the
Post Office act of 1872, making the use of the mails to promote
frauds® or lotteries,* or to disseminate obscenity,! federal crimes. The

progeny spawned by this statute is enormous; more than three closely
printed pages of the index to the Criminal Code are required to list
the federal offenses that can result from using the mails to transmit
various things, ranging from articles designed for producing abortion
to dangerous weapons. The similar development with respect to move-
ment in interstate commerce secrms to have begun in 1910 with the
Mann Act}® followed shortly by the National Motor Vehicle Theft
Act of 1919.% These statutes also have given rise to a population ex-
plosion, often sparked by a cause célébre such as the Lindbergh kid-
napping.™ One might have thought the limit was reaghed in the
so-called Travel Act of 1961,™ but that was not to be so. Congress
has since enacted statutes which make certain activities criminal on
the basis of its determination that they affect interstate commerce,
even though the acts in the particular case were entirely local, and the
Supreme Court has sustained this.® Along with this has come.an
expanded notion of what constitutes interference with Government
property; an example is the expansion of the statute against robbery
of a naticnal bank to inclnde all banks which are members of the
Federai Reserve Sysiem or whose deposits are insured by the Federal
Deposit Insurance Corporation, any federal savings and loan asso-
ciation, any savings and loan association insured by the Federal
Savings and Loan Insurance Corporation, and federal credit unions
and certain other savings institutions.™ This means almost all in-
stitutions in any way engaged in banking or the handling of savings.
It is thus fair to say that today “{t]here is practically no offense within
the purview of local law that does not become a federal crime if
some distinctive federal involvement happens to be present”™—and
the involvement may be exceedingly thin. The interest of the United
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States in the theft of $100 from a federally insured state savings and
loan associatian is truly minimal. '

In this respect as in others, the present condition of the federal
criminal code {5 in utter disarray. Different jurisdictional tests are
provided without any sensible basis for distinction. Sometimes the
Government must establish that the defendant knew of the jurisdic=
tional basis, sometimes not. Where it must, the prosecutor often relies
on inferences, some created by statute, others (like that relating to
possession of stolen property) going back to the common law. An
cnormous amount of the time of appellate courts has been spent in
deciding whether allowance of these inferences is constitutional and
whether the trial judge has charged them in exactly the right way.
But these are problems that can be met by better drafting; the real
issues lie deeper.

The question whether federal criminal prosecutions have not
greatly outreached any true federal interest thus deserves the most
serious examination, particularly in light of the tremendous increases
in criminal filings in 1972. Why should the federal government care
if a Manhattan businessman takes his mistress to sleep with him in
Greenwich, Connecticut, although it would not if the love-nest were
in Port Chester, N.Y.7t¢ Why should it make a difference that a
New York pimp chooses Newark, N.J., rather than Nyack, N.Y.,
as the place where his employees transact their business? If the house
is in Nyack, why is the United States interested because the girls have
traveled over the George Washington bridge and thence through New

Jersey although it would not be if they crossed the Hudson over the
New York Thruway? Why should the federal government be con-
cerned with a $100 robbery from a federally insured savings bank
although it is not if someone burned down Macy's? Is it right to have
S0 many areas-where local law enforcement officers can neglect their
responsibilitics on the basis of an expectation that the “federals” will
do the job? On the other hand, is it right that there should be so many
federal offenses which g0 unprosecuted because of secret administra-
tive decisions, very likely sensible in most instances, that no sufficient
federal interest is at stake? The Department of Justice has sought to
enunciate some standards by instructions to United States Attorneys,

but generally these are not known to *he public, surface only rarely,™

are necessarily worded in rather general terms, and are not effectively
policed.*®

16, While ordinarily these cases are not prosecuted, the potential remains,
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. « . Thirty-three years have passcd sixlfe
Chicf Justice Stone proposed the transfer of the three-judge c%ist‘rlct
court review of orders of the Interstate Commerce Commxssmné\
other than for the payment of money,™tc the courts of appeals.
Although the Commission initially opposed this, its ann.u:;\l reports
to Congress since 1963 have consistently recommcn.ded it ™If Lhercz
is any justification for the difference in mode ‘o‘f.'rtavxew qf. orders o
the ICC and those of other independent commissions,\ this has not
* been stated. Placing the review of ICC orders i‘n t.hree-judge‘ dé'sf:rictT ’
courts, one member of which must be a circuit ]1:1dge, was an ’;.e}’:'
pedient hastily devised by Congress in 1913 when it prot.lounced,dt e
death sentence upon the Commexce Court, and no other msiepen %nt
commissions yet existed; the statute is appropriately called the Urg:.nt
Deficiencies Act.® Creation of such courts disrupts the ordcrliy func-
tioning of the district courts and the courts of appeals, and :nwposs?lsl
further unnecessary burdens on the chief judges of the. latter. tl
worse is the provision for mandatory Supreme Cour‘L review of 'decxc-l
sions to enjoin 1CC orders.\ While the Court has wisely e'ndea\orepl
to escape these shackles by frequent use of summary affirmance, suc
action, unlike the denial of certiorari, would seem to ,h.ave prece-
dential force in theory, however little it may deserve this in fact.

A second desirable step within the present structure would be
to adopt the proposal of the Administrative Conferenee that' ordf:l:s
of the National Labor Relations Board should be s?lf-enforc1ng like
those of other agencies, unless a proceeding to review was brough;
within a reasonably short period.X The reasons are am’ply‘ set fqrt
in the report of the Conference. Presumably thl.S dxscnm}lr?atxtin
against the Board must have been a by-pfoduct of the hosti 1.ty tlo
its very creation. After thirty-seven years, it has become sufﬁ;en Z
a part of our national life that it should no lon.ge.r be treatc}:1 dasl
step-child in this respect. This change would ehmn}ate e efay
resulting from the, necessity for the Board’s preparing petitions for
enforcement, papers that are rarely read by anyone,-and, by m(); un-
educated guess, would effect a reduction of approximately 50% in
Labor Board proceedings in the courts of appeals.\‘ . -

Third, I would favor repeal of the statute providing )for’;lu:ccd
review by the courts of appeals of final orders of deporFat1on, d[}l]
return this to the district courts. This legislation, sponso.red by t. e
long-time chairman of the House Committee on Ux}-Amcrlcarrl ,Ac;tly-
ities, the late Representative Walter of Penn.sylv.ama, \\as c:nacte1 }mr
an effort to expedite the deportation of certain highly v15u?le, we'a thy
aliens who could afford repeated appeals of depc?rfanon mderds,
thercby continually postponing their depa:r‘turc date. While thej amirkl ;
ments may have expedited the deportation of some s‘ucl? ahins, ‘ ;
has probably had the opposite effect in the vas,t‘ m{ggnty of cases.
Although the matter requires morc detailed investigation, suc‘h n‘gures
as I have seen indicate that prior to this legislation most.glricns who
failed to obtain a stay of their deportation orders in fhc dlstnct' court
did not appeal.™® While a legislative des'ire to ternnnati:.con;llnucc)it;f
frivolous appeals and habeas corpus petitions .of unquesnoni y ¢
portable aliens is understandable, the chanelling of all such cas

5
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directly to the courts of appeals was a mistake. Instead of having to
act speedily, the deportee now has six months to file a petition for
review and this works as an automatic stay unless the INS maves to
vacate it,®—which, whether because of the press of business or cop-
sideration for the courts of appeals, it does rather infrequently. Also
the statute has engendered numerous jurisdictional disputes which
have already demanded three Supreme Court decisions and will prob-
ably requirc more.™ The clear answer to this problem is to place
appeals from all final deportation orders back in the district courts,
and expect the courts of appeals to give expeditious treatment to those
orders of the district courts that are appealed,

A somewhat more debatable change, still within the contours
of the existing system, would be to provide that where review of
administrative action Jies in the district court and that court has
affirmed, appeal should be only by leave of the court of appeals.*™The
argument would be that it is enough to grant an aggrieved citizen
one judicial loak ut the action of g disinterested governmental agency,
unless a superior judicial body believes the case to present a problem
going beyond the particular instance. There would be much to r
ommend such a procedure, for example, with 1espect to the many
complaints of denial of relief, whether partial or total, by the Sacial
Security Administration, or the review of deportation orders which
I would return to the district courts. On the other hand, care would
have to be taken not to include in this proposal cases where, due
to the anomaly whereby the courts of appeals arc the initial judicial
forum for review of “orders” but not of “regulations,"™ initial review
of some of the most important actions of federal agencies takes place
in the district courts. A stilf better solution of that problem is to
correct the anomaly so that when the court of appeals has initial
Teview of an agency's “orders,” it would also have initial review of

that agency’s “regulations” in a pre-enforcement challenge for injunc-
tive and declaratory judgment relief,

-~
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The final point for discussion with respect to f{ederal-state rela-
tionships in the civil rights area is whether there should be 2 require-
ment of exhaustion of state remedics under the general statute, such
as exists by explicit congressional enactment with respect to habeas
corpus for state prisoners ™ :

It is clear that the Supreme Court has not sanctioned any
general requirement of exhaustion of state judicial remedies as a
prelude ta federal suits for damages o1 fo injunciive or declaratory
relief against unconstitutional state action, ™\ Until recently it was
equally clear that exhaustion of state administrative remedies was
required;™ I have undertaken to show in an opinion that this is still
the law except when the administrative remedy is inadequate or resort
to it is certainly or probably futile™* There is no justification for

Lt
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leaving the matter in doubt, Cengress should provide that a fg;df:uﬂ
court }aced with a challenge to the «constitutionality of st'fxte a,cuf)n,
whether under the Civil Rights Act or otherwise, may abstain pendmg
exhaustion of state administrative remedies and shall do so whenewjr
these remedies are plain, adequate and effective. The reasAotfas have
been so well stated in a note in this University’s law review as to
render their ropetition in test supererogatory.#% ' .
£ this step were taken, should Congress enact still .fumher legis-
lation to establish a general requirement of exhaustion of state
judicial remedies in civil rights cases? Although t‘here.a{‘e mr.gume-nts
for this, I am not persuaded by them. For one thx{ug, it is {nlsleacl.mg
in most instances to speak as if, after litigating his federal constitu-
tional claims in state court, the plaintiff could then come to fedefral
court to litigate them again. Under present law, if the fcsler'al claims
have been raised in a state court and decided against plaintiff on the
merits, such a judgment would be res judicata anc‘l bar a subse};
quent federal suit on the same issues2 Of course, insnfar as suc
actions raise questions of both state and fede‘ral law, gng‘couli
i in the context of an exhaustion requirement the kmd o
i prote in abstention™* whereby the private
saving procedure now employed in abstentio oy Tt onls
litigant would carefully preserve his federal claxm,a .uah“ Da e
issucs of non-compliance with state law. As has bn.exnl't c,,cve o
abstention,”™ some state courts would undo.uptecgy dlecdme ev a o
participate in this pieccmeal methed ?f htxgatxoq.~ I\‘ olr;:]o Zz,h b
abstention, such complexity, entailing as it dcles.sut?stant;a mzf co\f:\.
for the litigant who desires a fedcra.l torum-, is ]u§tlﬁedh ¥y avfedefal
tervailing considerations of federah.sm w}:ucb arise when federal
court is faced in a particular case with an 111}s?tt[ed,qu§séxor;l -y
law, the rescution of which might m‘ake decision 03. a feder constt
tutional question unnecessary, or with othe-r s.peclal clxrcu.m " c,'vii
Since such circumstances clearly do not exxst.m ievery pn;aminam
rights action, it does not seem proper to reqt.ura ayery‘ suc211 ;s o
who desires that a federal court should decide his fcdc‘r Cco s
tutional question to shuttle between state and federal co:rtts. 1,012%3 s
could simply withdraw res judicata effect from st.ate e elrx?,e ations
of federal issues in such cases; but we would age‘m'l encounter ‘qtita
ments such as delay, expense, and lesser receptivity of some ¢
deral constitutional claims. ) _
Counj&tch:eral exhaustion requireme_nt would thus mean, in p;sc;z:
effect, that all private civil rights litigants would be left. o tv s s
courts with the attendant possibility 91? Supreme Court x:.]v;e\ i
state court judgment. The inadequacies of suc'h a proc}:)e tturre ron .
federal persp:ctive are self-evident. Tl.le. C(?urt is in nos e c‘f 15)0 iion
to correct constitutional errors in all cnvﬂ. rights Jud;mpn%s ° 1 ; e
courts than it was with respect to their judgments in crmunzfi fgdzrai
it was this bursting of the dikes that led to the eftlorescence o

o
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habeas corpus for state prisoners.**® T3 be sure, in my discussion of
abstention, I indicated that in certain circumstances a federal court,
in the -exercise of its equitable discretion, would be justified in
declining jurisdiction and leaving the parties to state court proceedings
“and the possibility of Supreme Court review. But the circumstances
in' which such action is apptopriate are narrow and should not be
expanded into a general rule. In short, I would consider it a serious
mistake to impose a general requirement of “exhaustion™ of state
judicial remedies in civil rights cases.?"

A requirement of exhaustion for a more limited class of cases
—-namely, state prisoner civil rights actions—is another matter. The
‘power of federal courts to deal with the federal constitutional claims
of state prisoners has long been a subject of controversy. Until re-

cently, though, this has fecused upon federal court jurisdiction to
entertain the habeas corpus petitions of state prisoners challenging

- the validity of their convictions. It seems appropriaté to consider
this by way of introdugtion—though I shall not say very much since
I have expressed my views elsewhere.™ I there noted how the vol-
ume of petitions for such relief had grown from the 541 which Mr.
Justice Jackson in 1953 had c¢haracterized as the “foods-of stale,
frivolous and repetitious- petitions {which] inundate the docket of
the lower courts and swell our own”™ to 7,359 in 1969.T After
a further rise to 9,063 in 1970, these dropped to 8,372 in 1971 and
7,949 in 1972 While this downturn is gratifying, it should not
- obscure the facts that these petitions. still compromise 8.3% of the
“7ivil” filings™ and that they are largely, and increasingly, a waste
of judicial time. The figures for. 1971 indicate that 96% of the peti-

tions failed to attain even the limited success of winning a new trial -

or appeal.®™ These figures emphasize the need for legislation that

- would limit such petitions, save for certain exceptions which I have

noted, to cases where the alleged constitutional érror may be causing
the punishment of an innocent man®t

We come then to the new area of controversy with respect to
state prisoners—civil rights complaints. The moderate downturn in
petitions by state prisoners attacking their convictions has been ac-
companied by a violent upswing in complaints by state prisoners
attacking the conditions of their confinement and the denial of good-
time credits. These rose from 218 in 1966 to 2,915 in 1971 and
'3,348 in 1972,®*¢ The handling of such a complaint imposes burdens
on the district judge considerably greater than the usual habeas
corpus petition attacking the validity of a state conviction, Whereas
most of the latter can be decided without an evidentiary hearing-on
the basis of the record of state proceedings, the new breed of pris-
oner complaints generally involves disputed issues of fact. Unless

116, Brown v. Allen, 344 U.S. 443 (1953); see Fiiendly, Is Innocence
Irrelevant? Collateral Atiack on Criminal Judgments, 38 U. CHr L.
REv, 142, 15455, 164-65 (1970). ‘ ‘ :

117, For 2 good statement on this, see Judge Wisdom's opinion in Moreno
v. Henckel, supra, 431 F.2d 1299. :

8
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such complaints are to be subjected to higher standard? f)f s,peci’ﬁcity
than are complaints in general™® or the Rules 'of'C;V1l Pr(?m.dure
should be amended to broaden the use of summary judgment in such
cases, oral hearings would seem necessary in the great bul%c; uvudeedi,i
it-is ciuite likely that this factor itself enhances the attractiveness o
laints. : :
et ;chfne can deny, however, that some of these com’plaintsq have
revealed serious denials of federal constitutional rights;™ alt’iough
many are exceedingly trivial. There could. be no mose ;h'o;xhg:; zz
suggesting that such wrongs should go thhout. a remenzmkin o
proposing such 2 course with respect to state Vpnsoi'xers a o gd ooy
validity of their convictions. It would ?c e:iqually @prop’ }r. oy
a “final federal say.” The serious question 18 what, lf'anbytl.mg, t
prisoners must do within the state system before ge.ttmg ﬂ‘l}S‘b( "
My first proposition is that if a state has pr?vlded su:ta etube
ministrative remedies for hearing prisoner complax'ms, thesvmuls
exhausted. While, as stated, Ifavor a general requirement f)ﬁ exhaus-
tion of state administrative remedies,™ the reasons for this ?re“patr;
ticularly compelling here. Such a step would hel'p subs‘tafi‘ (;aiythat
stem the rising tide of prisoner civil rights complaints, providec ;
the states develop adequate administrative sch‘er%ms‘ It is in everit
one's interest that they should, as was the case 'wnh the dcvel;);;mzn_
of state post-conviction remedies, The stfxte,. which has aASp€C a cc o
cern with the rehabilitation or incapacitation ofperssm.?‘ C,Oltm o
of violating its penal laws, Wso has a special ICSPO?S{blylL) o .g;ts
them decent treatment and to impose ouly such restrictions on rx% y
accorded other citizens as are necessary to preyeut disorder fatréd
escape.** Moreover, the a‘dministrat.ive process is far be%té:rr s:xma_
than the judicial to deal with complaints, fnar}y c?f them x‘ginc) ,r ome
nating from such large government run xnstxtutxons;gs gm fia]s to.
A swecping fedcral} injunction, which lefayes state Prls::e :)a Boles v
struggle with the day to day pr?zletrlns }:sizzai;s;t 13‘; ;gs e tg'is o e
i«factory means of dcaling with the 1 ‘ . o
i:::i Rath)er, complaints concerring the’:b azt;c;t z(finf::fs?; ﬁ(z)zxc;?:i
should be handled in the first instance by e
- erv. which should provide for hearing officers indepen ,
(t:llltn;?i;bn admiuistratiolx)l, review o? their re‘ports bz atosetxll::re itt;t;
official not connected with the garlnculars‘ps;s:;x{uixt\e;[ ol Siucients.
‘ble. assistance to prisoners by 1AWYeLs udents.
feasx‘?l;:ycmd this, prislc))ner complaintsh seilgut:)g dz:l:rr;l;grgyo;l ;njsi?;,
tive relief constitute a category tltxz}t should be g th e
formula applied in prisoner penfxons, atEacklng v eurectwe o
initial resort to the state courts if effective state c:';)r t'sfacti% ocess
exists, with a right to retuin to the federa} coq‘rt§ i 'S\,rz;ll—iahts : b
not been obtained—rather than &haE agphi:ablu in. c'x t abeeh >
ally. I have contended that this, in fact, has always '
%;I;:;Hgin:e, under the broad scope the Supreme Court has given




Ji

to the Gre’a,t Writ as etracted by the Act of 1867, all such petitions
by state prisoners for. injunctive relief with respect to the 'length’or

the conditions. of their custody are, in fact, petitions for habeas corpus -
B B A

ant{'are thus governcd by the cxhaustion requirement,” but are not
subgect to res adjudicata as a result of adverse state‘d’et‘ermihati'on'm
?thle that view has scemingly been rejected by the Supreme Co.u'rt
in summary dispositions that gave no real consideration to the argu-
ments;*** a recent grant of certiorari™ may indicate that the is:ue
ha§ not been foreclosed. Whatever the Court may decide -on this
point which is now before it, nothing stands in the way of legi‘slaﬁon

assimilating such petitions to those attacking convictions. Whether

sucih, ]einst];tic]J‘n should encompass actions for damages is another
matter; ink it should if the state provi¢

s : ovides an adequate
as most do not. ~ P : q remedy,

The relationship of the state to prisoners in its institutions is
-sufficiently different from-its relations to other persbns coni lainin
of dt.mial of civil rights guaranteed by the Constitution to wfrrant g
requirement of initial invocation of state judicial remedies not usuall
gnposed. These are people who have been adjudged guilty of brealz
[ing state criminal laws, often with very grave consequ:nces to others
'I:ha state is in contact with them not mercly daily but throu'ahou;
the day—and the night as well. Their grievances are freqtieutt;y of
a so.rt that cannot be cured by prescription of a general rule but
require determination of the facts of a specific incident. There are
serious physical problems in hearing these cases in a federal cburt
Exsuall).f many miles away, as distihguished from hearing by a state,
judge ina nearby county courthouse or in the prison itself.*“‘"‘ While
stafe officials may not precisely welcome federal interference in edu-
cation, welfgre, or public housing*=® I believe there‘bis articular
fesexxt{rxent—-and substantial ground for it——when a fé.r-of% federal
judge issues declaratory or injunctive orders on behalf 'ofra risoner
vsiho has bypassed a nearby state judge ‘.re-ady and. willing rt)“ hear
him. Although one or more of these fag:td,rs favoring prior -re‘sJor‘;vtb
tl}e‘state court may be found in other catégories of\.J civil rights ‘litvi—
Egalilon, I know of no other that combines them all. I realize that this
is an unpopular position since prisdn_er complaints now lie so close
to the hearts of civil rights lawyers. But that attitude will pass if
Congress legislates a sensible system for dealing with state fi‘oné
complaints and the states do their job. ‘ e
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~ largest industrial states:®

In attempting to direct the work of the federal courts to cases
where their special qualifications can be used to best advantage, the

first step is to eliminate certain types of cases that do not belong in

the courts at all. T shall identify three: injuries to railroad workers-
in the course of their employment. similar injuries to most maritime -
workers, and—a problem of councern to both state and federal courts
—_motor vehicle accident Jitigation. E

The most obvious and compelling instance for change from 2
judicial to an administrative remedy is afforded by the Federal Em-

ployers’ Liability Act) The purpose of this 1908 statute, relating to

employees of railroads engaged in interstate cOMmMErce, was wholly
salutary. Its principal objectives, as stated in the Report of the House.
Judiciary Committee,® were to abrogate the fellow-servant rule and
the doctrine of assumption of risk, and to replace the common law
principle making contributory negligence 2 complete defense with a
rule of comparative negligence. The reports and debates afford no
indication that Congress gave any consideration to the alternative of
a-workmen’s compensation law.> That was by no means so unnatural
as would now appear. Three years after enactment of the FELA, the
New York Court of Appeals held a workmen's compensation law to
be a denial of due process, even though it was applicable to a very
Jimited number of specially hazardous activities;) the validity of such
Jaws under the Federal Constitution was not established until 19179
If there is any good reason why, in contrast to almost all other
workers in the United Statcs, this particular group should still be put
io the burden of maintaining a court action or have the benefit of an
unlimited recovery, I have not heard of it. To be sure, workmen's
compensation, like other institutions, has its faults, but it is hard to
quarrel with the assessment by the head of the program in one of our

It is a means through which prompt and reasonable compensation Is paid
to victims of work-produced injuries and 1o their dependenis; it is a means
of frecing the courts of the delays and cOStS inherent in the hearing of
such a common situation; it is a method of relieving the public. welfare
agencies of a treméndous financial drain which would otherwise result. if
such injured. mdividuals and their families did not have this system of
compensation; it provides through its case files ample evidence for those
inferested in learning the causes and the possible preventions of the most

typical industrial accidents,

R keily, Workmen's Compensation—Still a Vehicle for Social Justice,
55 Mass. L.Q. 251, 252 (1970). For a sampling of reriticismis, see
Johnson, Can Qur State Workmen's Compensation Sysiem Survive?,
3 ForuM 264 (1968); Colvin, Workmen's C‘ompcnsmio:’:-—-lts Monent
of Truth, 4 ForuM 151, 152-54 (1969); Horowitz, Worldwide Work-
men's Compensation Trends. $9 Ky. LJ. 37, 87-92 (1970):
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‘There does not seem even to be any real need that the compensation

scheme for railway workers should be federal; workers in other forms

of interstate transportation, such as bus lines, truckers, and airlines,

have be i i ily ]
en handled quite satisfactorily under the workmen’s compen-

~sation law of the states.® However, with the political difficulties such
as they are, a federal railway worker's compensation act nﬁght be
more acceptable, as well as furnish a model for the upgrading of
outmoded state stafutes. SRR IR :
A second category of business to be- partially eliminated from
the courts consists of injuries to certain maritime workers, |
‘ . , - « + + So far
Seamen on vessels of American registry, 1 pefceive no izaggscf:;s
a new sysiem of compulsory worknien's compensat‘ikon should ﬁot bz
an exc%usive remedy against the ship and its .owner, as is now the
case with seamen employed by the United States™ No miore than

in the case of railway workers should this change be regarded as .

adverse to the employee ™ If desired for good measure, maintenance
and cure could also be retained, with appropri'ate prov’isions‘ against
doubling up the two remedies, : : _—
This leaves the problem of the seaman, whether an American
or a foreigner, injured on a foreign-flag ship, whether in Américan
wate'rs, on the high seas, or in a foreign port, under circumstances
fna.kmg It proper to allow him to sue in an American courf*% Here
.lt would seem to me, the right course would be that instead of allow:
Ing an action for unseaworthiness and diéallowing one for negli-
ge-nce;"mrnecovery should be only for negligence, although, of course
this will include many, indeed most, cases of unseawdit};iﬁess sincc;
the owner is bound to use due care to provide a seaworthy vessel. The
reasons for such a policy are set forth in the dissents of Mr. fn'xstice
Fmarllfurter and Mr. Justice Harlan in Mitchell v. Trawler Racer
Jnlt:‘.: gnd‘need not be repeated. Here again Congress might wish t(;‘
irse ;ctv; ;gg::t the common Jaw principle that contributory negligence
The third category of cases that T would banish is not a matter

of exclusively federal concern; I refer, of coursé, to actions arisin
out of motor vehicle accidents, While the Subject is substantiai‘iy Iesf
important to the federal courts than to the states, it ‘is neverthéless‘
appro;priate for brief mention here. Although there are other ways
for eliminating these cases from the federal codrts, one great adval};- ’
tag'e of the no-fault route, apart from its intrinsic merit; is that the
relief this would give the state courts would eliminate OI,IB argument
often used against the abolition of diversity jurisdiction although, as
I will later show, it lacks validity even now. : A
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The topic is the subject of a large literature}® and I shafl limit

- myself to the highlights. I have heard no valid argument against the

point that there is need for a remedy that will compensate the vast:
number of persons injured insuch accidents swiftly, surely and inex-
pensively, and that our system in its present form is incapable of
doing that. While there may be controversy over the precise figures,
there can be no real doubt that the accident liability insurance system
overcompensates for small injuries, where the costs of litigation
promote liberal settlements, and undercompensates for large ones,-
and that it involves more than a dollar of expense to deliver a dollar
of benefits® Yet these miserable results have been accompanied by
precipitate increases in liability insurance costs™ Motor vehicle
accident litigation requires over 11% of the time of federal district
judges and approximately 17% of the time of judges of state courts
of ganeral jurisdiction.™

Since both motor vehicles and insurance are traditionally subjects
for state regulation, state statutory solutions to this highly visible
problem seem most desirable. After years of inaction, fostered by an
alliance of personal injury lawyers and insurance companies, many
insurers have seen the light and the log-jam has started to break. As
of this writing, nine states™ have enacted various reforms to their
automobile accident law, ostensibly designed to promote a more rapid
settlement of claims, remove the bulk of cases from the courts, reduce
insurance costs, and channel a higher percentage of the insurance
premium to benefits. Although most of the state plans permit too

much litigation of claims™ and at least half of them seem intended to -

impair rather than enhance their own effectiveness\?* some at least are

moving in the proper direction’® While the Department of Transpor-

tation initially. favored uniform legisiation at the state level,™ Presi-
dent Nixon has later declared himself in favor of experfmentation by
the states.™ I agree with this, provided—and the proviso is im-
portant—that a genuihe and general effort toward reform can be
discerned. Though normally such a moverent continues in the states
once it has attained a critical mass, the invalidation of the Jlinois
statute .under the state constitution™ although on grounds rather

easily met, and the failure in 1972 of what had seemed promising

efforts in New York and California, only partially compensated by
successes in New Jersey, Connecticut, and Maryland, and the ten-
dency to water down such laws as are passed, now cast doubt on
whether most of the states will move at the requisite speed and
effectiveness. ' ' ‘ ' S
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A sharp spur to action by the states is furnished by the threat
of federal legislation. House and Senate committees have considered
bills which would preempt the field with a federal “no fault” law ™=
The plaintiffs’ personal injury trial bar would not have quite the-
same influence in Congress, especially in the Scnate, that it has in
state capitols. While action by the states would be preferable, the
possibility of federal legislation should be preserved and, if necess
sary, implemented. ' ‘

However all this may be, Congress should remove automotile
accident litigation from the federal courts, and do it now. Even though
there has been a slight decline in the number of these cases, nearly
8,000 are still too many for courts overburdened with peculiarly
federal tasks, when state judges, familiar with applicable state law,
can handle them sufficiently well, This reform could be accomplished
cither by the abolition of diversity jurisdiction® or, doubtless more
speedily, by simply removing automobile accident litigation from the
federal courts®

To conclude this section, I will try to estimate the impact of the
three proposals here made. Of the 96,173 civil cases filed in the
district courts in 1972, there were 1,391 FELA cases, 7,700 motor
vehicle cascs, and 6,534 cases labelled only as “Personal Injury:
Marine.” The statistics do not enable us to tell how many of the
latter would disappear under legislaticn enacted or proposed; it
would be conservative to estimate that half would do so. This would
mean a 13% reduction in the civil caseload. The beauty of this is
that while it would constitute appreciable relief to the federal courts,
it would not create a substantial added burden for the states. The
changes proposed for railway and marine workers would create
none® indeed, they would eliminate a number of such cases now
heard by state courts. Changed treatment of motor vehicle accidents
would likewise be without consequences for the state courts to the
extent that the states took these out of their own judicial machinery.

Even if the remedy were to take the form of excluding motor vehicle
accident litigation from the federal courts without reform in the state
liability system, the increase in the business of the state courts would
be negligible in proportion to their existing volume.
the 96,173 civil cases filed in the distric i " 169 o
- i ne district courts in 1972, 24,109 were
predicated on diverse citizenship.X Ten years ago they comprised
181359 out of 61,836 civil filingsX While their propo_rti:m and ratio
of increase have thus been less than for civil filings as a whole, a head
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of jurisdiction constituting 25% of the civil filings cannot be ignored
as de minimis or as of sharply decreasing significance. Opponents
of diversity are not required to shoulder the burden of showing it is
“working badly”\which some have tried to cast upon them. Rather
the proponents have the burden of showing sufficient reasons for its
retention at a time when the federal court system is severely pressed.

The first and greatest single objection to the federal courts en-

tertaining these actions is the diversion of judge-power urgently
needed for tasks which only federal courts can handle or which, be-
cause of their expertise, they can handle significantly better than the
courts of a state. There is simply no analogy between today’s situation
and that existing in 1789 when, in the words of the ALI Study,
“[slince diversity of citizenship was one of the major heads of federal
judicial business, it contributed to the expansion of the federal courts
throughout the nation” and thus “enhanced awareness in the psople
of the existence of the new and originally weak central government.”8
Without diversity jurisdiction, the circuit courts created by the First
Judiciary Act would have had very little to do. Perhaps this is as good
an explanation as any why the statute made a broad grant of diversity
jurisdiction, although this had been hotly contested and uot very
staunchly supported in the ratifying conventions,® including the in-
vocation of a jurisdiction supposedly based on prejudice against out-
of-staters by a citizen of the state where the suit was brought. ’

As indicated in an earlier portion of these lectures, the problem
of the volume of cases filed is not simply in the district courts, where
the addition of judges may afford opportunity for relief, but in the
courts of appeals and the Supreme Court, In 1972 diversity accounted
for 18% of civil appeals to the courts of appeals; it habeas corpus
and other types of federal and state prisoner petitions were excluded
from the “civil” category, the proportion would be 24% Y&A signifi-
cant number of these cases must translate themselves into petitions
for certiorari, although 'almost none are granted ™ For the moment I
shall defer discussing whether anything is accomplished by having
these cases in federal court. Certainly the accomplishment iy mate-
rially less than when a federal question is present, and if anything
must be eliminated from the business of the federal courts, beyond the
categories discussed in the preceding section, diversity cases are the
prime candidate. Mr. Justice Frankfurter said that “[aln Act for
the elimination of diversity jurisdiction could fairly be called an Act
for the relief of the federal courts."™ Twenty-three years after that
statement, the t.me for such relief has come.

A second difficulty with diversity jurisdiction is that in such cases
federal courts cannat discharge the important objective of making law.
When the state law is plain, the federal judge is reduced to a
“ventriloquist’s dummy to the courts of some particular state.” ™ Much
worse are the cases where, in Judge Wright's phrase, “state law on the
point at issue is less than immaculately clear. ™ Whereas the highest
court of the state can “‘quite acceptably ride along a crest of common
sense, avoiding the extensive citation of authority,”™ a federal court
often must exhaustively dissect each piece of evidence thought to cast
light on what the highest state court would ultimately decide™ In
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other cases what passes as an attempt at prediction is a mere guess or
fiat without any basis in state precedents at all.™ All such cases are
pregnant with the possibility of injustice.™ Furthermore, the very
availability of litigation in a federal court postpones an authoritative
decision by the state courts that otherwisc would be inevitable
Diversity jurisdiction thus “‘can badly squandir the resources of the
federal judiciary” since it uses them in a way which precludes the
attainment of one of a judge’s most important functions, namely “to
establish a precedent and organize a body of law.”™
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EDERAL JURISDICTION: A

GENERAL VIEW, By Henry J.
Friendly. Columbia University Press,
562 West 113th Street, New York,
New York 10025. 1973, $10.00. Pages
199.

Chief Judge Henry J. Friendly of
the United States Court of Appeals for
the Second Circuit gave the Carpentier
lectures at Columbia Law School in
1972. Dean Michael Sovern, in intro-
ducing their publication here, aptly
says, “It is not easy to be both timely
and timeless on any subject, least of
all federal jurisdiction, but Henry
Friendly has managed it in this vol-
ume.” Agree or disagree with the
thesis of the volume—and I find my-
self in the latter posture——Déan Sovern
is also right when he says that this is
an “extraordinary work.”

Justice Frankfurter, Judge Friend-
ly's dominant mentor, begin his federal
jurisdiction casebook with a century-
old quotation from Justice Curtis:
“Questions of jurisdiction were questions
of power as between the United States
and the several states,” Judge Friendly,
without need to refer to Curtis, oper-
ates from this premise. He views the
federal court system not as a network
of intricate rules with separate lives of
their own but whole. So viewed, he
renounces much of the power and the
duties that go with it. The volume is a
kind of intellectual shearing around
the edges of all of federal jurisdiction
to get the federal courts out of the
business of so much judging.

The judge starts digging where others
stop. He has the usual survey of case-
load by the numbers and then begins
his systematic effort to get rid of it.
For example: (1) Diversity must go;
that is ten thousand or more cases out
the window. (2) The state prisoner
cases shoild be in the state courts. (3)
Stop al} this injunction business on civil
nghts. (4) Quit putting federal courts

*Member of the Arizona Bar.

BOOK REVIEW

John P, Fr::mk*

into the “protect the environment busi-
ness.” (5) Send the seamen's, railroad
workers', and longshoremen's personal
injury business somewhere else, (6) Put
patents and taxes into a special court.
(7) Cut back on class suits. (8) Don't
adopt the American Law Institute pro-
posals which would expand federal
question jurisdiction, (9) Eliminate
overbroad federal criminal laws. (10)
Over-all, retrench the federal jurisdic-
tion.

This series of compressions does the
injustice of stripping the delightfully
scholarly flavor from the argument,
which is too bad; Judge Frniendly in-
vites his readers to a real feast of
compact and well-put learning. But
within - the limitations of a book re-
view, the list gives the purport if not
the flavor of the thesis.

Comprehensive as is the Friendly
view of federal jurisdiction. its com-
prehension stops at the edge of its
subject. As the doughty judge shovels
caseload off the federal pile, he rarely
concerns himself very seriously with
where it is going. There is much re-
spect for the wisdom of the state
judges, much deference to their capaci-
ty to decide. There is no, real recogui-
tion of the fact that they, too, have
rather more work to do than they cin
manage, Relatively, of course, a big
federal reduction is a small state in-
crease, and this is recognized. The
straw that breaks the camel's back is
not.

If there is any recognition that the
mounting caseload represents real
people with real problems, most of
which ought to be dealt with quickly
and economically somewhete, [ don't
find it. This is a preachment of a kind
of federal isolationism, a ger-off-our-
backs-and-we-don't-care-what-happens-
to-you,

This isolation  may, of course. be
justified, a legitimate plea for a Little
Federalism, just as there is something

to be said for a Little England instead
of a Great Britain. Judge Friendly
offers his justification: unless the fed-
eral load is cut back or checked, there
will come to be too many tederal
judges, This will limit their prestige,
“a very important factor in attracting
qualified men to the federal bench,”
will result in excess administration,
and will “prove. utterly destructive to
the courts of appeals and to the
Supreme Court.”

This 1s true, and it is bad. It must
be said respectfully that dumping the
offending surplus over to the already
jammed state courts is a1 unappealing
way to prescrve the prestige of federal
judges,

There is, in short, nothing wrong
with the Friendly lectures except their
conclusions: -and the arguments are
sufficiently put that one may read and
disagree as he goes along. The court
overload problem is at least as serious
as Judge Friendly thinks it is; in my
book. Admerican Law: The Case for
Radical Reform, I argued that it is even
more so. Solutions do not lie in mov-
ing the load from one pile to another.
There are short-term improvements to
be made in improved administration.
The only long-term improveinent is the
elimination of decision points alto-
gether. No fault, to which the judge
gives passing and apparently Kindly
recognition, is one possibility. Recon-
struction of the rules on collateral at-
tack on criminal convictions is another
that will relieve both the state and
federal systems without preferring one
at the expense of the other.

There are items in the prescription
which, if universally adopted. would
lizhten cveryone’s load, as, for one
example, the proposals as to class
suits. For the most part, the remedy
is jurisdiction shifting, a kind of a
federal grab for the life preserver by
throwing states overboard.

Reproduced from 59 A.B.A.J. 466 (1973).
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FEDERAL JURLSDICTION: A GENERAL VIEW. By Henry J. Friendly. Columbia
University Press. 462 West 113th Street, New York, New York 10025.

"

Judge Friendly argues that the federal jurisdiction should be pared to
the bone in order to reduce the pressure on the federal appellate courts.
The argument is carefully considered and powerfully presented. His proposals,
however, would be only a palliative to the problems they seek to meet. They
also tend to elevate the importance of procedure over substance, and thereby
encounter some serious political difficulties while raising a difficult ‘
theoretical question about the basis on which the excluded classes of cases

. are selected.

I

The diwgensions of the cuts which Judge Friendly proposes are not so
great as they may seem, and would provide less relief than some of his
readers may suppose.

Thus, for example, he proposes to reduce the number of federal criminal
prosecutions by eliminating federal criminal jurisdiction based upon the
crossing of state lines for criminal purposes or upon an interference with
a federally authorized activity. The kidnapping and white slave legislation
would be examples of the former class, bank robbery of the latter. A list
of appropriate categories enumerated in the latest Annual Report of the
Director of the United States Courts might include:

Bank robbery 307
Interstate shipment of stolen
property 159
Auto theft 178
Shipment of forged securities 85
White slave traffic 22
Kidnapping 26

These categories total 777, a wminor fraction of the total of 4,453 criminal
filings in that fiscal year. It seems fair to conclude that Judge Friendly's
parings would not reduce the federal criminal intake by as much as 25%.

His proposals for the reduction of the number of appeals to the courts
of appeals from administrative agencies might well have substantially less
effect on the total caseload. The proposal to make NLRB orders self-
enforcing has been fully justified by the Adainistrative Conferepce, but
the change would not materially alter the relationships of the adversaries;
those who are prone to make a full presentation to an appellate court are

*professor of Law, University of Michigan., Not previously published.
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1ikely -to continue o do so0. A $iwmilar result seems likely with respect to
the suggestion that litigants wishing to challenge orders of the Tmmigration
and Naturalization Service be required to proceed through the District Courts,
Doubtless some poorer immigrants or aliens would be deterred by this added
expense, and some of these cases would not reach the courts of appeals, but
the proportion will not be large and the net saving in appellate filings
would be barely perceptible. Thus, the total number of administrative agency
appeals would not be substantially affected by Judge Friendly's proposals.

With respect to federal question litigation, Judge Friendly would make
certain appeals from district court decisions a matter of grace, these being
the appeals in cases in which the district court is itself serving as a court
of review. Without pausing to evaluate the wisdom of this proposal, it can
be said to have little effect on the caseload of the appellate courts. The
only substantial block of cases likely to be affected are the social security
cases; there were 193 filings in the courts of appeals in such cases in the
last year. These cases are rarely difficult and time consuming for the
appellate court; a decision not to accept such a case for review would re-
quire but little less effort than the brief affirmation on the merits which
most now receive,

Clearly significant are Judge Friendly's proposals for reducing the
level of state prisoner litigation in the federal courts. 1828 of the 4483
federal question cases filed in the last year were brought by state prisoners.
Judge Friendly would not completely eliminate these categories of filings,
but he would very substantially reduce them. The overall effect of this
reduction must be weighed in light of the fact that these state prisoner
cases arée disposed of with a minimum of judicial effort. The Third Circuit
Time Stundy suggests that these cases may require as little as one third of
the normal quota of judicial energy. If so, the gross saving would still
b: significant, but not substantial in relation to the total workload of
the courts of appeals.

Judge Friendly's final suggestion with regard to federal question
litigation would be to abrogate or modify the federal compensation laws
goveining transportation workers. Some of thesé claims he would prefer to
send to state courts, the remainder to administrative agencies. The total
number of such appeals in the last year were about 300. It would be opti-
mistic to suppose that the number could be reduced to 100 by the adoption
of all of these suggestions,

There remains the matter of the diversity jurisdiction., Judge Friendly
renews his long-~standing plea to abolish it, thereby eliminating 1468
federal appellate filings. In the alternative, he proposes a federal no-
fault automobile accident legislation which would materially reduce the
number of auto case appeals, most of which arise within the category of
diversity litigatiom. ‘
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Most optimistically, the total effect of all proposals would be to
eliminate up to 1000 criminal appeals, 200 administrative appeals, 1500
prisoner appeals, 1500 diversity appeals, and perhaps 300 other civil
cases. The 4500 filings which might be eliminated constitute less than
one third of the 15,629 filings recorded in the last year. The intake of
the courts of appeals last year would still be about 11,000 cases, a rate
of intake which would correspond to that recorded in the calendar year 1969.
The court of appeals caselcad having quadrupled in recent years; a reductiom
of 25% of the caseload would be a modest palliative.

This calculation takes no account of the cases which Judge Friendly,
would divert to specialized federal appellate courts. But the effect of
those additional changes would not materially alter the picture. The work-
load of the present courts of appeals would still be very excessive by
traditional measures,

II

A second level of concern aroused by Judge Friendly is that his analysis
tends almost inevitably to invert public priorities. The federal appellate
courts are the lesser organ of the federal judiciary, which, in turn, is a
lesser organ of the federal government. It is misleading to try to think
about industrial accident compensation laws, environmental protectiom, the
punishment of bank robbers, or even the diversity jurisdiction by focusing
on the impact of such programs on the appellate courts.

As a practical matter, the force of this observation will be felt in
the political arema. There is very little chrsnce that a proposal to repeal
federal bank robbery laws will be taken seriously, and none at all if the
argument is based on the asserted need to reduce the 15,000 federal appel-
late filings by 300. The judicial administration lobby will simply be
overwhelmed by the national banking lobby on that issue, and rightly so.

It may be that banking institutions can be as well protected vy state law
as by federal, or that federal prosecutions could as well proceed in state
courts, but the risk that the federal protection is significant is not
worth taking for the trivial benmefit to the judicial enterprise. Similar-
ly, industrial accident legislation is the result of a long development
based on a series of political compromises and reflects the present
political tension between unions and employers in the transportation
industries. There is no chance that an effort to disturb that equilibrium
will succeed if it is based on the proposed advantage of saving the federal
appellate courts 200 filings a year.

These practical considerations reveal & more theoretical difficulty
with Judge Friendly's effort to restrict the intake of the federal courts.
What is illuminated is the fact that the contours of the federal juris-
diction, like most compromises, are inherently irratiomal. It might be
rational to nationalize the industry of judging so that the only judicial
system would be the federal courts; and it might be rational to abolish
the federal courts altogether; indeed, both of these alternatives were
proposed at the time that Article III was drafted. But Article IIIL

20

emerged, and the dual court system was created, as a political compromise
based on no principle except the matching of judicial business to the
political concerns of Congress and the executive. Accordingly, Judge
Friendly's observations about the irrationality of using state lines as a
basis for federal criminal jurisdiction are rather beside the point, He
challenges irrationality where there was little pretense of ratiomality.

Given this lack of coherent principle governing the shape of the
federal jurisdiction, it i# not surprising that the basis of Judge Friendly's
own selection is not always clear. It seems fair to say that he is striving

-to sort out the chaff of cases which he deems least important, but the

standards for measuring importance are not fully articulated. One feature
which most of his unwanted classes of cases seem to share is that they
present relatively few issues of national law in relation to the number of
cases in which disputed fact findings are challenged. Thus, although federal
appellate jurisdiction may be quite important to seamen, social security
claimants, or corporate defendants, the issues which such litigants raise
are frequently of greater interest to themselves than to otllers. Judge
Friendly seems to perceive it a lesser function of the federal appellate
courts to gratify such demands for service. He would give priority to
those classes of cases which present a larger number of novel questions of
interest to others than the litigants themselves or, in other words, legal
questions of substance which challenge the creative intellectual siills of
the judges. Such a standard for selecting the chaff seems certain to
attract the support of most sitting appellate judges because it tends to
assure that their jobs will hold greater interest and command greater status.
Perhaps such a standard will attract broader support as well; certainly it
is a matter for concern to us all that t e important role of the federal
appellate courts be performed by persous who are interested and take pride
in their work. But caution should be eXpressed that such a principle of
selection tends to emphasize the importance of a task which the inter-
mediate federal courts are not organized to perform. The courts of appeals
can settle issues of national law which are of general importance only on

a regional basis, if at all., The historic function of the courts of ap-
peals is to improve the quality of federal justice by regulating the
idiosyncracies of the more isolated individual federal trial judges and

the more partisan administrative agencies. The importance of that primary
task should not be inadvertently minimized.
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B. CIRCUIT REALIGNMENT AND THE LAW OF THE CIRCUILT

R il o T FURE

THE GEOGRAPHICAL BOUNDARIES OF THE |
~ SEVERAL JUDICIAL CIRCUITS:
ALTERNATIVE PROPOSALS ¥

L INTRODUCTIO’\I

For more than a decade the Umted States Courts of Appeals——‘

courts of last resort for all but a handful of federal cases—have
been a source of continuing concern. During this period they
have experienced an increase in caseloads unprecedented in mag-
nitude. In Fiscal Year 1960, a total of 3,899 appeals were filed in

 all eleven circuits; with 69 authorized judgeships, the average was

57 per judgeship. In 1973 the filings had soared to 15,629; with

97 authorized judgeships, the average per judgeship was 161,

almost three tlmes the figure for 196Q. The filings themselves
increased 301 per cent uurmg the same period, compared with an

increase of only 58 per cent in district court cases,

This flood-tide of appellate filings has given rise to c‘la.nges in
internal procedures. Oprortunity for sral argument has Deen
Grasticaily curtailed in a number of circuits. At the same time,

the use of Judgment ordels and per curiam opinions has increased :

dramatically. Many of these changes may be desirable, ~worthy of:

emulation in their present form, Some may contain the germ of

good ideas whlch need refmement if they are to be retained. Oth- '
- ers may be no more than responses of the moment, desigrned. to

avoid intclerable backlogs, but generating coricern in their im-
plementation. Without passing judgment on any of them, suffice
it to say that they present questmns which memt careful study,

An increase in the volume of judicial busmess typically spawns

new judgeships. The Fifth Circuit has grown to a court of 15 -
active judges, each of whom shoulders a heavy workload despite -

the use of e\'tx aordmary measures to cope with the flood of cases.

_ Seriocus problems of administration and of internal operation in-

evitably result with so large a court, particularly when the judges
are as widely dispersed geographically as they are in the Fifth

Circuit. For example, it becomes more difficult to sit en banc .

despite the importance of maintaining the law of the circuit.
Judges themselves have been among the first to recognize that

" there is a limit to the number of judgeships which a court can
accommodate and still function effectively and efficiently, In
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1971 the Judicial Conference of the United States endorsed the

conclusion of its Committee on Court, Administration that a court

of more than 15 would be “unworkable”, At the same time, the
Conference took note of and quoted frnm a resolution of the judges
of the Fifth Circuit that to increase the number of judges on that

. court “would diminish the quahty of justice” and the effectxve-

ness of the court asan institution.

In terms of geographical size, the Ninth Cermt presents‘ an

even more striking picture; it ranges from the Arctic Circle to -

the Mexican border, from Hawaii and Guam to Montana and Ida-
ho. With thirteen judgeships, it is the second largest in the coun-
try, both in terms of size of court and of case filings, and has
serious difficulties with backlog and delay.

- In recognition of the problems faced by the Coui'ts of Appeais
the Congress created the Commission on Revision of the Federal

-Court Appellate System (P.L. 92-489 (1972)), directing it, in

the first instance, “to study the present division of the United

‘States into the several judicial circuits and to report

its recommendations for changes in the geographical boundarxes
of the circuits as may be most appropriate for the expeditious and

effective disposition of judicial business.” Taking note of the ur-
gency of the need for relief, Congress provxded that the Commxs- :

sion report to the Fresident, ilie Congress and the Chie! Justice
within 180 days of the appointment of its ninth member.

The Commission has held hearings in ten cities; a preliminary
report was widely circulated. The Commission has received ideas

“and opinions on the ahgnment of the circuits from the bench and

bar in every sectlon of the nation. We have concluded that the
creatxon of two new circuits is essential to afford immediate re-
lief to the Fifth and Ninth Circuits, :

We have not recommended a general reahgnment of all the

circuits. To be sure, the present boundaries are largely the result”

of historical accident and do not satisfy such criteria as pamty of

‘ caseloads and geographical compactness But these boundaries

have stood since the nineteenth century, except for the creation of

' the Tenth Cll‘CUlt in 1929, and whatever the actual extent of
‘ ‘variatxon in the law from circuit to circuit, relocation would take

from the bench and bar at least some of the law now familiar to
them. Moreover, the Commission hag heard eloquent testimony

' evidencing the sense of community shared by’ lawyers and judges

within the present circuits, Except for the most compelling rea-

' sons, we are reluctant to disturb institutions which have acquired

not only the respect but also the loyalty of their constituents.

*The interim report of the Commission on the Revision of Federal
o - Court Appellate System (1973), reported in 62 F.R.D. 223, Senator
- Roman Hruska is Chairman of the Commission, and/Professor Leo Levin,
- is Executive Director. ’
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In making its recommendations the Commission has relied-
primarily on data from Fiscal Year 1973. - We have heard testi-
mony concerning what the future may hold, and we appreciate
the need for anticipating it. Making projections of future case-
loads, however, is at best a risky business, and as specificity in-
creases, confidence decreases. ~For example, in Fiscal 1973 the
number of filings in the United States district courts decreased
for the first time in at least a decade; yet it would be folly to
predict from this alone a ¢ontinuing downturn which would obvi-
ate the necessity for the changes we recommend in the Fifth and

the Ninth Circuits. Moreover, as we look to the future we find .

many variables which will surely have some impdct on case-
loads but are nonetheless incapable of being integrated meaning-
fully in a statistical analysis. The Congress has before it pro-
posed ‘legislation” which, if enacted, may bring significant relief
to both the appellate and the district courts. - Other legislation
may give rise to.new federal causes of action; new judicial doc-
trines may expand cr contract access of litigants to the courts;
patterns of litigation may change. Furthermore, caseload is but
one of a number of factors relevant to the question of circuit re-
alignment. Procedures which enhance the ability of the Courts
of Appeals to dispose justly and efficiently of the business before
them may well be of greater significance.  The past decade has.
witnessed dramatic -achievements on the part of the courts in
their effort to keep pace with rising caseloads; greater efficien-

- cles and productivity may yet be possible. RInE

We have considered these factors, so difficult to predict or to

quantify, and find it impossible to conclude that solutions can.

soon be found which will obviate the need for circuit realignment.

Accordingly, we remain persuaded, that the creation of two-ad-

ditional circuits is imperative at this time. B

The- Commission;harbors no -illusions that realignment is a

sufficient remedy, adequate even for a generation, to deal with -

the fundamental problems now confi'onting the Courts of Appeals,
These problems are unlikely to be solved by realignment alone

without destroying or impairing some of the most valuable quali- -

ties of the federal court appellate system. It is our opinion, how-
ever, that realignment is a necessary first step in the Fifth and

Ninth Circuits, not 'onlyv to afford 'reli_éf to the pressing ‘pmblémsf
of .the present, but also to provide a firm base on which to build

more enduring reforms.

Our view that realignment of the Fifth and Ninth Circuits is a

necessary initial measure is shared by the American Bar Associa-
tion's Special Committee on Coordination of ‘Judicial Improve-
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ments,  The America‘.n Bar Association itself, acting upon the
zeu;pgn» tgf t}cliatfcomx:llttee, has expressed its recognition of.the
_urgent need” for realignment of the Fifth and Ninth Circuits a:

its support for such a change. R e and

The’ Congress in‘ creating the Commission has recognized that
howgver exlgent a report on realignment, more is required. Ac-
cordmgly, the governing statute directs the Commission in the
second phase of its work, to study the structure and i’ntefélal' pro-
f:edures of the “Federal courts of appeal system,” and to report
its m?ommendations for such additional changes ‘*asvmay be ap-
propriate for the expeditious and effective disposition of the éase-
load of the Federal courts of appeal, consistent with fundamental
concepts of due process and fairness.” e

In conformity with the mandate of thé'statute, the Cbmrn‘iss‘ion{" ’
hfzre“dth reports its recommendations for change in the bounda-
ries of the several judicial circuits, We are not all of one mind
on all issues, but we share the conviction that the situation in the
Fifth and Ninth Circuits should not be allowed to continue. Work
on the second phase of our assignment has aiready begun. We
emphasize once again, however, that, whatever may emerge from
that effort or from changes by the {ongress or by the courts thém-
se.lves which can now be envisioned, litigants in the Fifth and
Ninth Circuits are entitled to that immediate and significant relief

which our proposals would provide.

- Creat%on of the new courts must be accompanied by authoriza-
thl:l"C? ?udgeshlps sufficient to deal effectively with the volume
of Ju.dlcxal business which litig_ants will bring before them. ' Ac-
corc%mgly, we recommend that the Congress, concurrently with
realignment, credte new judgeships adequate to man each of the
courts affected by such legislation. o ' ' R

1. THE FIFTH CIRCUIT |

‘The case for realignment of the geographical boundaries of.fhe ‘

Fifth Circuit is clear and compelling. With 2,964 appeals filed

In Fiscal Year 1973, this Circuit has by far the largest volume of
judicial business of any of the Courts of kAppea‘ls——-almost one-
fifth of the total filings in the 11 eircuits. "Although it is the
l.arg'est federal appellate court in the co‘un‘try, with 15 active
Jflfiges, it also has one of the highest caseloads. per judge—198
filings in FY 1973, 23 per cent more than the national average.
Geographically, too, ‘the: circuit is huge, extending fr-m the
Florida Keys to the New Mexico border. -
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Heavy cas i | Fif¢h Circuit are not a new problem..
Heavy caseloads in the Fifth Circui n _ :
Proposva)J’s for dividing the circuit have been' gnder _senous, con-.
sideration for some years, but instead additional judges were

added. The caseload, however, ‘has continued to grow and the -

active judges of the circuit, acting Una?imoufly-, h::ags;‘e&eea;ﬂ[
" N '3 3 N l» , s . N C » -
sected additional judgeships as a splu u‘)n‘. to increase nun
ll‘)e;ajrect)eyond 15 would, in their words, ‘d1m1‘msh. thg qqahty‘of
justice” and the effectiveness of the court as an institution. .

To the credit of its judges and its ;eadership,.me .(:c‘,;)ur(t)i‘;)(f‘
Appeals for the Fifth Circuit has rer_namefi .cur.rent in 1 ‘hzvhavé
It has been innovative and imaginative, avmfhng What}m1g -
been a failure in judicial administration of.dlsast:ous propor 19;'1:(i
The price has been high, however, both in the burdens 1mposed -

on the judges and in terms of the judicial process itself. This is

the considered view of a majority of the active' judgesl_;of the

Court of Appeals for the Fifth Circuit who, joining in a state- .

ment which calls for prompt realignment, assert that ‘‘the public

interest demands immediate relief” (emphasis in the original).

Even 15, they emphasize, is too large a number of jl.l_d;ges fog
maximum efficiency, particularly with respect to avoiding an

resolvingf intra-circuit conflicts. Pointing bgth t‘? geogr:aphg:al cox
area and to the number of judges, they conclude: “J mnbmsm as

g JR . "
no place in the Federal Court Appellate Sysiein.

As a result of the pressure ofa flood-tide of litigation, the court

has instituted a procedure nunder which oral" argument isdgn%ed
in almost 60 per cent of all cases decided by it. The Commission

has heard a great deal of testimony. concerning this practice, but

even among the strongest proponents of the Fifth Circuit’s pro-

cedures there is the feeling that oral argu{ngnt may hav;: t;eelré
eliminated in too many cases. Certainly this is the strongly he
vieW of many attorneys who appeared‘before"the Comm1ss§i>§.
The court has also decided an increasing proportion of gases, with-
out written opinions, | " B
It is easier to perceive the problem than to proposg a solutl?n.
At hearings in four cities in the Fifth Circu1§, and in extens;ve
cofre'sporidénce with members of ‘the bench and bar, we have

“heard opinions on a wide spectrum of possible rleahgr‘m.le‘rits;.k tTtgz
Commission considered numerous proposals beforg arrivingat the ‘,

conclusions presented in fchis;reporg; B

In considering the merits of the various proposals, we have

_given weight to several important criteria, = First, where prac-

" ticable, circuits should be composed of at least three states; in
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any event, no one-state circuits should be created., Second, no
circuit should be created which would immediately require more
than nine active judges. Third, the Courts of Appeals are na-
tional courts; to the extent practicable, the circuits should con-
tain states with a diversity of population, legal business and socio-
economic interests. Fourth is the principle of marginal inter-
ference: excessive interference with present patterns is unde-
sirable; as a corollary, the greater the dislocation involved in
any. plan of realignment, the larger should be the countervailing
benefit in-terms of other critéria that justify the change. Fifth,
no circuit should contain noncontiguous states. ’

On the basis of these criteria, we have rejected a number of
proposals; - For instance, to divide the Fifth into three circuits
without affecting any adjacent states would require the creation
of three two-state circuits, one of which would be too small to
constitute a viable national circuit; moreover, as stated above,
we think it undesirable to proliferate two-state cireiiits.

Once we begin to consider realignment plans affecting adjacent
circuits, the principle of marginal interference comes into play.
For instance, Georgia could be moved into the Fourth Circuit only
if one of the Fourth Circuit states were moved into yet another
circuit. = Similarly, if Florida, Alabama and Mississippi were
placed in one circuit, and Georgia, Tennessee (now in the Sixth
Circuit), and South Carolina (now in the Fourth Circuit) in an-
other, both would have manageable caseloads, but at the cost of
interfering significantly with two adjacent circuits.

Similar considerations suggested the rejection of various pro-
posed realignments for the western section of the Fifth Circuit.
A circuit composed of Texas, Louisiana, Oklahoma and New Mexi-
co, for example, would have a much higher workload than is de-
sirable. In addition, it would leave the Tenth Circuit with only
527 filings, smaller than any existing circuit except the First.

In its Preliminary Report of November 1973 the Commission
presented three possible plans for realignment of the Fifth Cir-
cuit. After careful consideration of the responses of the bench
and bar, ‘andfu,‘rther study of possible alternatives, a majority of
the Cotmmission now recommends that the present Fifth Circuit
be divided into two new circuits: a new Fifth Circuit consist-

ing of Florida, Georgia and Alabama; and an Eleventh Circuit

consisting of Mississippi, Louisiana, Texas and the Canal Zone.
Such a realignment satisfies all five of the criteria deemed im-
portant by the Commission. In particular, no one- or two-state
circuits would be created; no other circuit would be affected.
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Commisslon Recoinmendation

Filings . R Flitngs
FY 731 ' FY 73
Fifth Clrcult - | Eleventh Circult
Florida 800 . Texas 838
Georgia 451 . Louisiana . 477
Alabama 249 Mississippi © 143
~1.500 Canal Zone - 6

With nine judgeships for each of the new courts, the ?ilings
per judgeship in the new Fifth Circuit would. be. 167_;‘ .m the
Eleventh Circuit, 163.  These figures may be compared with the
national ‘average in FY 1973 of 161. The cireuits, it should be
noted, are well balanced in terms of case filings. :

If for any reason the Congress should deem this proposal un-
acceptable, the Commission recommends enactment of one o_f
the other two proposals presented in its Preliminary Report and
set forth below. Either plan would represent a significant im-
provement over the curreh_t situation. The Commission express-
es no preference betweén .t‘}iem. .

Alternative No. |

" Fllings 1 |
Eastern Clrcult FY '73 S Woestern Clrcuit FY '73
Florida - 800 - Texias‘ ‘ - 83§
Georgia 451 Louisiana 477
Alabama 249 5 Arkansas 93
Mississippi = - 143 ‘ Canal Zone 6
| 1,643 1414

This alternative affects only one circuit other than ifhe. Fifth:
Arkansas is moved out of the present Eighth Circuit, which has

1The Adminpistrative Office ‘of the United States Courts reporﬁ appe:;lls
from administrative ageneis fur each cirehit, b}it not'hy state of m:n;_'u.x’.y (}‘0
sanie is-true with respect to ori::iun]Jnr()coedxx1gs. These are rﬁgl.x‘tlu‘ \:‘ e\\.
in number dnd are here treated together with am.d consj@ered as ud'r.nllf).;tm
tive appenlsy)  The figures in the text include, in addition to np;_!»,,.} S i?‘xr;
United Reates District Courts, an‘allogation to each stute of adminisrriative

appeals in the same proportion: to totul ;uid/,\iiuistmtivg appeals in the circuit -
as the number of appeals from the Distriet” Courts within the state bears to -

’ } f C aiils withi ie eircuit, In Fiscal Year
the total number of Distriet Court appeils within thgc:r‘cu . ] sal Yea
1973, the total number of administrative appeals and original proceedings in

the Fifth Cireuit was 218, which coustituted 7 per cent of the circuit’s total -

filings.
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one of the lowest caseloads in the country, The addition of Ar-
kansas to Texas, Louisiana and the Canal Zone avoids the creation
of a two-state circuit. . ,

- This plan, ‘however, does create a relatively large eastern cir-
cuit——l,643 filings in FY 1973. With nine judges the circuit would
have 183 filings per judgeship, well above the national average
of 161. It would nonetheless effect an eight per cent reduction
from the present Fifth Circuit figure. Further, a court of nine
judges rather than 15 could be expected to achieve a greater
measure of efficiency in holding en banc hearings and circulating
panel opinions among all of the judges so as to minimize the pos-
sibility of conflicts within the circuit.

Alternative No. 2

| Filings 2 k Fllings

Eastern Clreult . FY 73 Waestern Clrcult = Fy '73

Florida 800 - Texas 838

Georgia 451 : Louisiana 477

Alabama 249 : Canal Zone .6

. Mississippi 143 1,321
1,643 ©

This altemativé creates the same eastern circuit as Alternative
0. 1, with the same disadvantages. It does create a two-state
circuit in the west. It does not, however, alter any circuit other

than the Fifth, and thus respects the principle of marginal inter-
ference,

OI. THE NINTH CIRCUIT

The Ninth Circuit today handles more cases annually than
any circuit other than the beleaguered Fifth., Since 1968 the
number of appeals filed each vear has consistently exceeded the
number of terminations, resulting in a backlog of 170 cases per
judgeship at the end of Fiscal Year 1973—enough to keep ‘the
court busy for a full year even if no new cases were filed. Delays
in the disposition of civil cases, often of two years or more, have
seriously concerned both judges and members of the bar. The
size of the court (13 authorized jUdgeships since 1968) and the
extensive reliance it has been required to place on the assistance
of district and visiting judges have threatened its institutional
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unity. Attorneys and judges have been troubled by apparently
inconsistent decisions by different panels of the large court; they
are concerned that conflicts within thé cireuit may remain unre-

solved. Whatever the reason, for two successive fiscal years, 1971

and 1972, there were no en banc adjudications, More recently, the
court has accepted a number of cases for en banc determinations
and appears to be doing so with increasing frequency. It remains
to be seen whether this will serve further to exacerbate the prob-

lems of delay.

‘At the Commission’s hearings, held in four cities of the Ninth
Circuit, the vast majority of the witnesses recognized that some
change in the structure of the circuit is necessary. It-was also
generally recognized that the problems faced by the court could
not be adequately resolved by simply increasing the number of
judges. Adding judges without more is no solution. The Fifth
Circuit. judges, having lived with a court of 15, have repeatedly
gone on record as opposing any increase beyond that number.
Indeed, a majority of the active judges of the Fifth find 15 too
many. Some of the Ninth Circuit judges, too, have pointed to the
difficulties encountered by their own court of 13 in maintdining
instituticnal unity. Indeed, in more ways than one the Ninth Cir-
cuit is close on the heels of the Fifth, where a majority of judges,
despite their remarkable efforts to cope with a burgeoning case-
load and a vast geographical area, have requested immediate re-
lief. It should not be necessary for the Ninth Circuit to re-live
the history of the Fifth Circuit before its problems of caseload
and geographical size are ameliorated. ‘ ”

Accordingly, the Commission recommends that the present
Ninth Circuit be divided into two circuits: a Twelfth Circuit to
consist of the Southern and Central Districts of California and
the states of Arizona and Nevada; and a new Ninth Circuit to
consist of Alaska, Washington, Oregon, Idaho, Montana, Hawail,
Guam and the Eastern and Northern Districts of California,
Such a realignment will by no means solve all of the Ninth Cir-
cuit's problems for all time, but it will make them more manage-
able in the short run and establish a sound geographical base on
which to build more fundamental reforms.
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The Ninth Circuit’s filings in Fiscal Year 1973 weuld have been

allocated as follows i ivisi )
A ws if the division now recommended had been

cal.f A ‘.ijlsf;h Circult New Ninth Cireuit
ifornia uthern California—No '
Ca}lforma——Central ‘ 998 California——Easf:ct;f;m 545
Arizona 234  Alaska 26
Nevada 70  Washington 183
Oregon 121
Idaho 30
Moritana : ‘ 36
Hawaii . 38
, Guam 35
TOTAL 1,3023 1,014

With nine judgeships in the proposed Twelfth Circuit the court
V\.zquld have. had 145 filings per judgeship, virtually equal to the
f{lmgs per judgeship (144) in all of the circuits in FY 1973 ex-
ciuding the three busiest, That figure also represents a decrease
of 19 per ce.nt from the Ninth Circuit’s current rate of 178 filings
per Judgeshl_p. The states'of the new Ninth Circuit, of course, had
a.lower caseload and, depending on the number of j’udgeshins’ I'o

vided, would have had at least as much relief. T wee

Tl}e Commission has received a number of other plans for
reahgnrpent of the Ninth Circuit. Most strongly pressed is thé
sugggstlon that California, Nevada, Hawaii and Guam constitute
one circuit, that Arizona be shifted to the Tenth Circuit, and that
4 separate circuit be created to consist of Alaska Wa’shington
Oregon, Idaho and Montana, the five northwestern ’states After"
careful consideration we have concluded that, for reas.ons de-
veloped below, thig plan; too, is so clearly inferior to the recom-
rrfended realignment that we Have no choice but to reject it
INev?erthe‘less, and without minimizing the difference in relativé
memt's of the plans, the Commission is of the view that adoption
of-tl?ls proposal—joining California, Nevada, Hawaii and Guam
z}&ﬁt;nfgtﬁrizona ‘to the Tenth, and creating a northwestern cir-’

€ remaining states—is prefer i e Ni
Cirentt s it 1oooand § states—is preferable to leaving the Ninth

We find. the‘pla‘n just described to be inferior in several re-
spects.  First, }t appears highly undesirable at this juncture to
create a new circuit which in Fiscal 1973 would have had close

3 s » ' ‘
ceed?x?g?smr(rix E«))wre\g‘le%t z(l‘_r;penlls !}rom administrative agencles und original pro-
as,. ~inth Cireuit, these constitute )

N FY 1073, Sex pen ¢ e uted 16 per cent of the total filings
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to 1,700 filings, particularly when much of 'the area it would en-
compass is expected to experience substantial growth. Tl'f_e cru;
cial fact is that California today already provides t.\v?-thxrds Od
the judicial business of the Ninth Circuit. To keep it intact, an

. to join it in a circuit with other states, would make it impossible

to provide adequate relief for the problefns of thei circuit‘." Sgc-
ond, to shift Arizona into the Tenth Circmt.would v1ola‘fe the prin-
ciple of marginal interference, It would mvolv'e moving a state
into a different, existing circuit in the face of vigorous, reasoned

' objections concerning the impact of such a move, Relocation

would take from the bench and bar at least some of ‘the ]aw now
familiar to them, We have also heard extensive testimony abou.t,
the close economic, social and legal ties between Southern Cali-

" fornia and Arizona and the more limited nature of such ties be-

tween Arizona and the Tenth Circuit with its}seat a"c Del?ver.
Moreover, opposition to such a plan has come,x;"jzw’ql\ California as
well as Arizona, Finally, as we develop more * gt imlow, a se-pa-
rate circuit for the five northwestern states db\‘a»::'-:?;‘ (0T appegr jus-
tified or desirable at this time.‘

Although the underlying problems of caseload and size fac}ng
the Fifth and Ninth Circuits are similar, realignment of .t.he Ninth
poses difficulties not encountered or raised in deiibeFanons c.on'-
cerning the Fifth. Some of these considerations are discussed im-
mediately hereafter.

1. A single state—in this instance California—should not con-
stitute a single federal circuit.

A one-state circuit would lack the diversity of background and
attitude brought to a court by judges who have lived and prac‘-,
ticed in different states. The Comrission believes that §u9h d_l-
versity is a highly desirable, and perhaps essential, condition in
the constitution of the federal courts of appeals. Moreo‘ver', only
two senators, both from a single state, W ould be consultﬁd in tlj.e
appointnient process; a single senator of long tem‘xre mlg'ht be in
a position to mold the court for an entire generatlo.n. Fmal}yl, a
cireuit consisting of California alone would immedzately‘requxre
nine judges even to maintain the high caseload per juage t.hat
now obtains in the Ninth Circuit. In addition, it would do ’httl'e
to solve the existing problems of the Ninth Circuit becal..tse (}‘ah-
fornia now provides two-thirds of the caseload of the circuit as
presently constituted. ‘
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2. Dividing the judicial districts of California between two
circuits raises no insoluble or uiimanageable‘problems.

The realignment plan we have recommended would divide the

judicial districts of California. betiween the new Ninth Circuit
and the proposed Twelfth Circuit.. The division of a state be-
tween two circuits would be an innovation in the history of the
federal judicial system. The problems that may»be' anticipated

fall into two broad classes: those involving actual or potential -

conflicting orders to a litigant, and those involving the promulga-
tion of inconsistent rules of law in suits involving different liti-
gants, Special concern has been voiced over the possibility of con-
flicting decisions as to the validity of state statutes or practices
under federal law. However, after full consideration, we are con-
vinced that any problems that might arise are of lesser magnitude
and significance than those created by a single state circuit, or
any of the other proposals that have been suggested to us. In
any event, they can be resolved by existing mechanisms and
others that could readily be developed.

Conflicting judgments. ‘Among the wide variety of mechanisms
developed in the law to avoid repetitive litigation and conflict-
ing judgments, at Jeast half a dozen are explicitly designed or fre-
guently used to deal with litigation arising out of controversies
crossing cireuit boundaries. These include transfers between cir-
cuits, transfers of venue under 28 U.S.C. sec. 1404 (a), consolida-
tions by the Judicial Panel on Multidistrict Litigation, stays, in-
junctions, and statutory interpleader. Either in their present
form or with modifications, these mechanisms would avoid many

of the potential conilicts in the state divided between two cir-
cuits, ‘ :

Conflicting legal rules—issues of state law. The Commission
has heard testimony to the effect that a division of California such
as the one proposed will mean that vwo federal appellate courts
rather than one would be interpreting California law. Of course,
this may be true today. As the law governing choice.of law has
developed, every federal.court may at some point be calied upon to
interpret California law. With litigation over mass torts such as
airplane accidents and muiti-state business transactions so com-

mon, we are neither surprised nor disturbed by a district court

within one circuit applying the law of a state from another circuit.
Moreover, even within California there are today four federal dis- -
trict courts which regularly interpret California law. -Experiénce
in the federal system shows that district courts within the same.
state may differ in their interpretation of state law. These dif-
ferences may or may not be resolved by a Court of Appeals; if
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they are, the resolution may take vears. Of central significance,
on issues of state'law both of the proposed circuits would be.
obliged to follow the well-developed jurisprudence of the Califor-
nia legislature and courts. This would be equally true in di-
versity cases and in cases involving federal claims which turn on
points of state law. ; v '

Where unusual circumnstances militate against federal decision.
of state-law issues, devices such as abstention and certification are
available to delay or avoid federal adjudication -(and thus the
possibility of cenflict) ‘until resolution by the California courts.
Whether to provide for certification of doubtful state law issues,
as some states have done, is of course for the California legislature
to decide. Such legislation might be anticipated if it were thought
that the federal courts were having undue difficulty in interpret-
ing state law,

Forum shopping on issues of federal law, Witnesses at the’

Commission's hearings have expressed the fear that to divide
Califorria between two judicial circuits would foster forum-
shopping by litigants whose cases turned on federal-law issues.
We note, however, that opportunities for forum-shopping exist
today in the federal courts, and that the decision to choose one
court rather than anothér will depend on a variety of considera-
tions. It is far from clear that forum shopping would increase
if California were divided between circuits. It may be that liti-
gants challenging laws of statewide application would have a
greater incentive to forum-shop, but if this were felt to be a prob-
lem, Congress, using devices such as venue restrictions and trans-
fer provisions, could restrict forum shopping {(and avoid conflicts
as well). Much the same may be said of litigation by state prison-
ers. In both contexts—as in many others in our federal system—
a certain amount of forum shopping may be tolerable, especially if
the alternatives are even less appealing, N

Actions against state agencies. At the Commission’s hearings
in the Ninth Circuit several witnesses expressed concern that if
the judicial districts of California were divided between two cir-
cuits, a state agency might be subject to conflicting orders of
federal courts in the two circuits, The fear was also expressed
that a state law or practice might be held valid in one of thé cir-
cuits and invalid in the other.

When parallel lawsuits in the two circuits threaten either pos-
sibility, the mechanisms referred to above may be invoked to
charinel two actions into a single court. Even if both lawsuits
are permitted to proceed independently, they will often reach the
same outcome, and unless the precedents are not clear, they may
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be? expected to do so. If the two judgments are inconsisterit, it
will not necessarily fcilow that the state agency will have to vio-
late one order to obey the other: for example, one court might re-

- quire a change in procedures and the other approve the status

quo, or one court might mandate broader- relief than the other.
Indeed, it is not easy to hypothesize cases in which the two courts’
orders would be such as to make it impossible for the defendant
to obey both, If such an impasse should occur, it would most like-
ly result from so fundamental a clash of values that Supreme
Court review would be appropriate; moreover, other procedures
for the resolution of inter-circuit conflicts, either of broad ap-
plicability or specifically tailored to the Ninth and Twelfth Cir-
cuits, might be provided by the Congress. For example, in act-
ing upon the realignnent proposed by the Commission, Congress
may wish to enact companion legislation providing for a single ap-
pellate résolution of multiple challenges to the federal validity of
state laws. A model already exists for transfer and consolidation
at the appellate level: 28 U.S.C. sec. 2112(a). That section pro-
vides that when proceedings have been instituted in two or more
courts of appeals with respect to the same order of an administra-
tive agency, the proceedings are to be consolidated in the court
where the first appeal was filed. Further, authority is granted
to that court to transfer the proceedings to any other court of
appeals for the convenience of the parties in the interest of jus-
tice. We emphasize, however, that our reconmimendation is not
dependent on the creation of new procedures; we regard existing
mechanisms as adequate for the problems that are foreseeable:

Federal court review of state governmental actions is a deli-
cate matter whether in two circuits or one. The reluctance to
have federal courts interfere with state institutions or procedures
is reflected in the requirement of exhausticn of state remedies, the
various abstention doctrines, and the Anti-Injunction Acts, These
statutes and doctrinestwill prevent many confliess that might
otherwise arise in a state lving within two circuits, We note, too,
that the judges of each of the new courts may be expected to re-
flect an appropriate sensitivity to the consequences of ceonflicting
decisions and a willingness to invoke the principles of comity and
deference to a recent decision by a court of equal stature,

In short, the Commission agrees with the conclusion of the
Commitfee on Coordination of Judicial Improvements of the
American Bar Association that “the principles of federalism and
the/ gdvantagss which flow from infusion of judges from several
states into a circuit considerably outweigh any disadvantages
which might be generated if part of a state were placed in two
or more circuits.”
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3. Creating two “lel mns” Wlthln the present Ninth Gircuit -

~is not likely to solve the er("ult s problems,

4t the Commlssrons hearmge test1mony was recexved sug-
gestmg that rather~ “han recommend realignment, the’ Commls- :

“sion shoeuld urge a- “restructurmg” of the Ninth Circuit into two
*divisions.” A major advantage of this scheme, inthe view of its
proponents, is that it’ would preserve the availability of Judges
~ from the less busy northern distriets of the circuit for assign-

ment to the undermanned southern districts. The Comrmssxon '
has concluded, however, that the proposal would generate more

problems than it would solve

In. our view, ,demonstrated needs for more dxstrlct Judces
should be met by measures which are directly responsive to that
problem Adding new judgeships is, of course,. the most direc

response. The Judicial Conference of the United States has recom- -
mended added district judges for the Ninth Circuit, and the pro--

posal is under active consideration in the Congress. Moreover,
flexibility in the transfer of judges between circuits need not be
limited to intra-circuit transfers, If recessary, the procedure
could be modified, as, for example, by the promulgation of guide-

lines to assure-adequate judicial manpower where needed and -

when needed. Special provisions might be made for . transfars

between circuits crealed from the present l\lnfh Circuit, until .-
such time as the needs of the c1rcu1t were met on & permanem:-

basm

We note, too, that the Ninth C1rcu1t today has :)9 district Judge-‘»

ships. The recommendations of the Judicial Conference of the

United States, if implemented, would bring the total to 70, These. ..

figures, of course, take no account of senior district judges. -In

"a circuit stretching from the Arctie to the Mexican border, and
including Hawaii and Guam, ‘the administration of the work of
such a large number of judges is bound to pose complex adminis-
trative.problems. These problems have already come under the
_serutiny of the Subcommittee on Judicial Machinery of the Senate
~Judiciary Committee.. -“Whatever the difficulties in the past, it
would be: troubling to create an appellate structure designed to
foster extensive use of intra-circuit district judge transfers as the
solution of the manpower needs of the district courts.

The factual basis of the argument also deserves analysis. The
three southern districts said to be dependent on the reserve ju-

dicial manpower from the northern districts are the districts of
Central California (Los Angeles), Southern California (San Di-
ego), and Arizona, In fact, however, the Central District in:Fis- -
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cal Years 1972 and 1973 loaned considerably more judge days to
the northern districts than it received from them. ' The District -
of Arlzona hdS also given substantial help to the northern dis-
tricts: in FY 1973 it received more than it gave, but in Fiscal
1972 the f1gures were reversed and it loaned more Judge tlme to
the northern dlstrmt., ‘than it borrowed from them, , The South-
ern District of California is indeed a’ borrowmg court, but most
of the visiting judges come from other southern districts or are
senior judges from. the northern distriets, Semor Judces have
considerable discretion in deciding where they wish to sit, and
under current practlcea may be assigned to districts outside their
own more easily than active judges. Thus even with the recom-
mended realignment they would be available to sit in the South-
ern District of California. To put the point more precisely, only

“one per cent of the total visiting judge-time received by the

Southern District in Fiscal 1973 was from active judges of the
northern districts.

Any scheme for restructuring the Ninth Circuit into divisions
depends for its success on a mechanism for preserving a unified
Iaw within the circuit. The proposals we have received recognize
this but defer the consideration of specific details on this crugial
matter, Thus, it is difficult to predict how the divisions would
operate, I all likelihood, however, the two divisions would soon
act and be perceived as separate courts. As a result the circuit
would be divided in fact though not in law. Enormous adminis-
trative difficulties might be created by the need to coordinate the
activities of the two divisional headquaiters and the directives
of the two divisional chief judges. The present problems of avoid-
ing intra-circuit conflicts would be exacerbated, inasmuch as only

a preceeding that included judges from both divisions could speak
with authoritative finality. ‘

4. A separate c1rcu1t for the five northw estern states. is not
now warranted. ‘

The appeals filed from the five northwestern states (Alaska,
Washington, Oregon, Idaho, and Montana) in Fiscal Year 1973
accounted for only 17 per cent of the workload of the circuit and

totalled slightly less than the filings in the thres-judge First Cir-

cuit, regarded as something of an anomaly within the overloaded
federal appellate system.. To create-another small cireuit would
be undesirable; . The Commission has heard testimony that the
rapidly growing population and expandiag business in the north-
west will soon result in substantiallv increased litigation at the

appellate as well as the trial level. Should these projections be

borne out, a separate circuit for the four or five northwestern

~ states may become appropriate.
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. IV. ASSIGNMENT OF JUDGES

If Congress enacts Jegislation to create new circuits, the Com-

mission recommends that judges of affected existing circuits be

assigned to the new circuit ‘in which their official station is lo-

. cated. Choice as to their assignment is assured by the judges’
ability to change their official station pursuant to 28 U.S.C. sec.
456. At some point before realignment becomes e.ffvectyn.rek, hpw-
ever, the judges should be required to declare their intentions and

to designate their desired official stations in accordance with the

provisions of section 456. Their options will, of course, be limit-

ed by the number of judgeships authotfized for each circuit by‘thé '

Congress.
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APPENDIX I

A Data for Flscal Year (973

Terminatlons :

Source: AO Report
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After Hearing Pending
: ‘ ! B i ~or Submission
3 Authorized ~ Fllings  Terminations -~ End of . End of
Clrcult Judgeships - FY '73 FY '73 FY 73 FY '72 FY 73
D.C. 9 1,360 1,288 6801 1,220 - 1,292
First 3 401, 370 223 166 197
Second 9 1,709 1,462 958 681 928
Third 9 1,197 1,281 - 723 839 755
£ Fourth 7 1,573 1,676 1,168 825 722
- Fifth 15 2,964 2,871 2,092 1,636 1,729
% Sixth 9 1,261 1,239 745 653 675
g Seventh 8 - 1117 1,088 630 892 - 921
Eighth 8 = 821 821 556 415 415
Ninth 13 2316 . 2,140 11,347 2,033 2,209
L Tenth 7 910 876 736 579 - 613
¥ All Circuits 97 15,629 15,112 9,779 - 9,939 10,456
Source: AO Report )
B. Data for Flscal Year 1972
Terminations
After Hearing Pending
of Suhmission
: ‘Authorized Flllngs Termlinations o End of - End of
Clreult Judgeships FY '72 FY 72 FY '72 FY 74 FY 72
D. C. 9 1,168 1,001 466 1,053 1,220 ,
~ First 3 421, 385 233 130 166 - -
Second 9. 1,317 1,583 897 - 957 681
" Third 9 - 1,179 - 1,201 ©875 861 839 .
Fourth T 1,399 11,391 861 o817 825
Fifth 15 2,864 2,662 - 1,877 1,434 1,636
Sixth 9 1,248 11,098 679 . 503 653 °
Seventh - 8 999 882 443 75 892
- Eighth 8 798 797 508 414 415
Ninth 13 2,258 1,968 1,221 1,743 2,033
Tenth T 884 850 657 545 379
All Circuits 97 14,535 13,828 8,337 9,232 9,939




C. Data on Disposition Time

‘Median Time in'

FY 1973 from
Flling of Complete

Record to Final =

Disposition (Civil)

Median Time In
" FY 1973 from.
“ ‘Flling -of Complate
Record to Final :
Disposltion (Criminal)

5,728 6.9

; o Interval ) Interval
Clrcult  Cases’ (Months) ~Cases - (Months)
-~ D.C. 237 7145 ' 282 102
First - 138 45" 60 64
Second 420 5.8 434 38
Third 415 106 220 6.1
-Fourth 889 5.8 238 5.7
.- Fifth 1,445 5.2 484 4,3
-Sixth , 459 1. 205 6.7
. Seventh - 354 12.0 207 9.6
Eighth = 327 4.6 162 4.5
Ninth - 536 13.8 646 49
Tenth . - 508 6.7 - 166 5.8
All Circuits 3,104 5.5

- Source: - AO Report

ko

D. Appeals by State FY-1973 *

I  Fifth Circuit States

Alabama
Florida

Georgia
- Louisiana

Mississippi

Texas .

Canal Zone

Eighth Circuit States
Arkansas 5
Total of all other states

Ninth Circuit States
Alaska
Arizona
California ;
- Northern & Eastern
Central & Southern

 Hawaii

quho o
Montana
Nevada

" Oregon

Washington
Guam

*® State figures adjusted to reflect
agencies and original proceedings. - See Footnote 1, page 233.

o8

w8 . Appeals Flled -

FY 1973

249
800

- 451
477
143
838
6

. 93
728

- 26
234
1,543
545 '
998
38
30
70
121
183
35
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THE “LAW OF THE GILRGULT'' AND ALL THAT

Henry J. Friendly™

: . % % % In my view, the really-important
work of the courts of appeals, other than as mere dispatchers of busi-
ness, inheres in a relatively small number of cases each year. These
present significant issues of federal law, not ’gg/ntrolllcd by Supreme
Court decisions, which have not previously ariéen in the circuit but
which the Supreme Court will not regard as so important as to justify
intervention until a conflict has arisen or, sometimes, even whern it has.
I should guess that each term would see a score of such decisions —
perhaps either “by reason of strength” or by using a less rigorous
standard — two score, out of nearly a thousand cases disposed of afer
hearing or submission. g :

" Leaving last term's decisions to the editors, I will cite two ex-
amples of what 1 mean. In United Slales v. DeSisto,30 we held- that
testimony given at a former trial or before a grand jury by a witness
who was on the §tand and subject to cross-examination could be used
not simply for impeachment but as affirmative proof of the facts stated,
although 2 good argument could be made that testimony at 3 former
trial should not be so usable since the witness was not “unavailable”
and grand jury testimony should not be for the further reason that it
was not subject to cross-examination at the time. While it ‘was also

arguable that our ruling ran counter to a Supreme Court decisiotl

which we distinguished,?t the Court denied certiorari. We have con-
tinued to apply what Professor Chadbourn calls “the Second Circuit
view"3 with what we think to be good results. No circuit nas yet
followed us; one has declined to do so;* and others have been able
to avoid a decision Now the Proposed Federal Rules of Lvidence
would go far beyond our decision, dangerously and wrongly so, and
allow such use of any prior utterance by a witness, even an oral one
-which he denies having made.’s

My second example is a view, developed in our circuit long be-

30 320 F.2d 920 (2d Cir), cert. deniéd, 377 U.S. 979 (1964).

81 Bridges v. Wixon, 326 U.S. 183, 153-54 (1%44). k .

32 8A \WIGMORE, EVIDENCE § 1018 at 006-98 n.2 (Chadbourn rev. 1970).

33 Byrd v. United States, 342 F.2d 934, 940 (D.C. Cir. 1063). i ’

84 United States v. Classen, 494 F.2d 494, 499 n.t (6th Cir. 1970); United States ¥
Schwartz, 890 ¥.2d 1,.5:6 (3d Cir. 19G3). » 5 o

85 ProposEd. FEDERAL RuLEs oF EvibEncs Rule 801(d)(1). See United States vo Cunning:
ham, 446 F.2d 194, 193 (2d Civ. 1971).

fore my time, that a trial judge’s conclusion with respect to negligence
is not a “finding of fact” within the protection of the *“unless clearly
erroneous” rule.? Six years ago we reexamined this in the light of an
earnest argument that our doctrine ran counter to a later Supreme
Court decision®" and decided it did not3® Here we are in clear conflict
with other circuits.®® Yet the Court has been willing to leave the con-
flict unresolved.fo R e
“What I have just written leads directly to my final point, namely,
that a series such as this finds justification in the concept of the “law
of the circuit.” Although the dimensions of this may have been exag-
gerated, it is true that the Supreme Court’s inability to hear more than
a relatively few cases each term, its desire sometimes to let the dust
settle before moving in, and other factors permit each circuit to make
its own federal law in limited areas at lcast for a short time and occa-
sionally, as the foregoing examples show, for a long one. :
This process can lead to forum-shopping, and also to difficulties
in cases transferred from one circuit to another,*! since I take the
Supreme Court’s decision®® that the transferee court is bound to apply
the same conflict of law rules as the transferor to be limited to.choices
of state law. However pleasant it would be to share Judge Parker's an-
ticipation*s that all circuits will decide a question of federal law the
same way or be corrected by the Supreme Court if they don't, such a
view is mere wishful thinking. This is vividly demonstrated by the
differing results reached with respect to the very subject, patentability,
of which the judge was speaking.** The Supreme Court’s recent ex-

86 F. R, Civ. P. 52(a). We have added the gloss that the trial judge's conclusion “will
ordinarily stand unless the ‘lower court manifests an incorrect conception of the appli-
cable law.” Cleary v, United States Lincs Co,, 411 F.2d 1009, 1010 (2d Cir. 1969).

37 McAllister v. United States, 348 U.S. 19 (1954), ‘

88 Mamiye Bras. v. Barber Steamship Lines, Inc., 860 F.2¢d 774, 776-78 (2d Cir.), cert.
denied, 385 U.S. 835 (1966). . :

80 Merritt v. Interstate Transit Lines, 171 F.2d 605, 608-09 (8th Cir. 1948); Imperial
Oil Co. v. Drlik, 234 F.2d 4, 10 (Gth Cir), cert. denied, 352 US. 941 (1956): Pacific
Tow Boat. Co. V. States Marine Corp., 276 F.2d 745, 752 (9th Cir. 1960). Several other
circuits generally oppose the Second Circuit view. See Wciner, ZThe Civil Nonjury Trial
and the Law-Fact Distinction, 55 Cavn. L. REv, 1020, 1024-1041 (1967).

40 The denial of certiorari in Mamiye Bros. was not significant since we affirmed the
district judge's conclusion of lack of negligence, 2lthough reasserting one power to re-
verse on something less than-a “clearly erroneous” standard. But the Court has also denied
certiorari where, applying the *Second Circuit rule,” we reversed ‘a conclusion of negligence,
by an especially able judge, that would have necessarily been affirmed under the standard
applicd by the Sixth, Eighth and Ninth Circuits, Esso Standard Oil Co. v. 8.8, Gasbras Sul,,
387 F.2d 573 (2d"Cir. 1967), cert. denied, 391 U.S. 914 (19GS). ‘

4128 US.C. § M04(z) (1970). Cf. Ackert v. Bryan, 209 F.2d 65, 71, 78 (2d Cir. 196%)
{dissenting opinions).

42Van Dusen v. Barrack, 376 U.S. 612 (1964).

43 Clayton v. Warlick, 232 F.2d 699, 706 (4th Cir. 1956).

44 See also Carrington, Crowded Dockets and the Gourts of Appeals: The Threat to
the Functior: of Revicw and the National Law, §2 HaRrv. L. Rev. 542, 596-604 (1959).

*Senior Circuit Judge, United States Court of Appeals for the Second
Circuit. Reproduced from 46 St. John L. Rev. 406, 411-13 (1972)
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INTERCIRCUIT HETEROGENEITY

Paul . D. Carrington*

A

The most telling criticism against the proposal for divisions
at the circuit level is that the plan fails to meet the root problem-
— the instability of intercircuit conflicts produced by the balkan-
ized system of separate circuits. We should face the apparent -
fact that the national judicial enterprise is outgrowing its cen-
tral nervous system. Schemes preserving en banc procedure can
do no more than avoid aggravation of the ailment; they do noth-
ing to control it. Perhaps the most conservative approach, then,
is to seek national uniformity in federal law through restructuring -
the appellate court system.

Perhaps the most serious drawback of intercircuit hetero-
geneity is the forum-shopping it encourages, with frustrating con-

sequences for legal planning. To the extent that circuits seem to
offer the planncr different results, ventures that are only mar-
ginal on an economic assessment are overlaid with unresolvable
confusion. To be sure, the venue statutes deny a completely open
choice of forum, for private litigation generally must be conducted
in the district in which the individual defendant resides or in
which the cause of action arose.*™ But in most important litiga- -
tion, there is at least some range of choice. If the defendant is a
corporation, the choice may be as broad as its business activity, for
the corporation is deemed to reside wherever it transacts busi-
ness.** Venue provisions for review of determinations of admin-
istrative agencies differ widely, but it is rare that the plaintiff
is restricted to one forum.** The Federal Power Commission, for
example, can be challenged either in the circuit in which a utility
affected by its order has its principal place of business or in the
District of Columbia;®* the National Labor Relations Board
can seek enforcement of its orders in any circuit in which the em-
ployer resides or transacts business™® Even more complex are
the alternatives open to tax litigants®* If the taxpayer refuses
to pay, the Government will commence collection in the Tax
Court,®™® whose decisions are reviewable in the circuit in which
the return was filed®" 1If the taxpayer pays the tax under pro-
test, he has a choice of forum that includes tlie collecior’s dis-
trict;® his district, and the Court of Claims™" In fact, the
only review of administrative decision which is clearly limited

to a single appellate forum is review of licensing proceedings by the
Federal Communications Commission.®*

Professor of Law, University of Michigan. Reproduced
from Crowded Dockets and the Courts of Appeals: The
Threat to the Function of Review and the National Law,
82 HARV. L. REV. 542, 596-604 (1969).

hs




With such wide choice, forum-shopping to take advantage of | | e }
5. ’ i

| awyer Thomasy E. Hibert, Jr, scanned the final ‘ f

page o

intercircuit differences of view cannot be dismissed as trivial. , the deci ‘
) - : . ‘f“ - ¢ .
Where the legal consequences of one’s actions depend on the com- P eiami})c‘zsmn’d S;w the Board hay adopted the orqg
) t-and that it was oy pis &-order of the tri
view,” and saig “Q,  » . necessary for us to ask for a court ::.l

a chgéague, Robert CrWentz, 2 mem: "
, - Wentz, follow- - .
t hgv‘e,‘to touch the

N plaining party’s choice of forum, legal planning — the creation
“of systems of private ordering — is frustrated,** It would be quite © berof GE's ¢
ironic if we should find it necessary to evolve a body of conflict T .~ S €mp

of laws doctrine to be employed by legal planners dealing with door,” nodded tg Robert 1. |
intercircuit conflicts. One might suggest half seriously a rule that ucts department Whoert Johnson of GEs comniunications
the law of the circuit in which a contract is,made should control . - &cross from the ’.\'LRB“(?;ﬁ standing at the door to a sta}:‘? cii
its tax consequences, or its enforceability under section 301 of the T ‘ manila envelope 5 GR ﬁ\-‘o-\ ce. M{'- Johnson wag carrying ;nca
Labor Management Relations Act. Such complexity may be a : - M. Jolinson puljeq up the :::’ fadiv. Stepping into the stairwell
necessary feature of state-federal or multi-state relations, but it ‘ o ‘"8’;‘]!“ a block“away in the la\\?x;?f?cgg gfsf\—f‘ ta Sfﬁnal to a receiy-
: A en minutes ear]; v .enneth C, N
& call from Thegzshﬁfgleg a—\nﬁn McGuiness had re"cex“vgd QI;iEEEZi' .

is unbecoming to a single legal system™* .
A secondary evil of forum-shopping is the ‘‘race to the court
house” in appeals from administrative decisions, a repugnant de-

holz, 3 lawyer who was standing in a

i . or of i -‘
mg. When the signal came in on h g};ﬁf@s hew Federal build-

velopment of recent years.*™™ The controlling legislation provides b ‘ 3 202 -
z thatpthe choice of forum is determined by the aggrieved party who : zgfn;‘?i,~';e§,f£;e;*ge opet, said “Go ahﬁi 1»&’ %ﬁfb?\f_c(}uiness,
first files his appeal.™ This rule has led to some very mqrginal ' 7 who' was stan din ; X If"l!e Xt”, zQ’George Blake of his llc:yéoﬁnrf
claims to be an aggrieved party for the apparent purpose of as- - chief deputy clerk,g‘f th":‘SaWay In front of R, Hays Blanch;:g’
serting the choice® Parties have constructed elaborate systems I Blanchard, havine quit w E]‘;e"th Circuit Court of Appeals. My
to assure first filings, and it is no longer extraordinary to find ap- ‘ free for this momznt, ﬁ]eda;'t tWo minutes earlier in order to bre.
peals perfected in Chicago, or New Orleans, or Denver, within : Because the buyj] ding Was.n 't finichod. 1 |
the clerk’s office. But M. Blake, \:;;oeé;ra};::eh:c.ias;:?c}gggi( l.‘cril
; = Ze

thirty minutes after the administrative decision has been an- } :
nounced in Washington®® The following description of a race / his watch with the Tllinois Bell Telenh
after an NLRB decision in 1964 illustrates both the ludicrous epho

extremes parties are willing to go to and the serious extent to
which courts are compromised under such a system of review: *¥

%
f
i
GE, certain that the board would affirm its examiner's find- !
ings, was determined to appeal to the courts. -And the court in 5
which it ‘wanted to have its appeal heard was the Seventh Cir- i‘
cuit Court of Appeals in Chicage. GE didn't say why, but its
}ff and t‘immediate]yu nodded to
|
|
b
{
|
|
¥
{
i

adjusted it so that it was “two se ne‘@'o"s ok and
seconds slow in comparison to the

correct time,” thoughtiyll yi
CS'.IS‘.-—'—that is. IO:3°O.‘I4 a).,mpggfllged fhe dime: PRI am,
ince the ICE had only 4 mile.
. V-a-mile to ‘
s;epa]r.atans Wweren't quite as extensive gaos tC(-}"n‘.r'ea
po’ ished. But they were quick k >
When Mr. Fields handed oy ¢

ch its court, jts
Nor were they

reason was chyious: the Seventh Circuit court is known as the
“compiny” court. Over the years its decisions have given it the
reputation of favoring corporations over labor unions. ‘

At the same time, however, the TUE also was prepared to ap-
peal. Its grounds were to be that the board’s findings didn’t go
as far as the union wanted, but there's the suspicion that the
union, knowing GE was determined to appeal anyway, wanted
the case heard in a court of its choice — the District of Columbia
Court of Appeals. It is no coincidence that the D.C. court is

known as the “labor™ court.

Columbia’s Coyrt of Appeals, where Mis. e District of

banks was wajitj r Marg, :
e ng. When the ph ‘ argaret C. Fajr-
Newman shouted ¢ € phone rang, she picked
iehouted “Go” and Miss Fairbanke jonee prodist
ut an

cried “Winp say 1 ,
« ¥S 80." That cry w

who then L ¥ was heard by Marilv
clerk of thzacr;ie(:» U}e appeal papers to Miss %’ Carslebnac(‘j Rose,
ond hand —. I, who glanced at the clock — whj hy' deputy

B atn th—-—and recorded the time which had no sec-
M - . . . . . u ere were ¢ R i 1S . ‘
The day the board’s decision was to be announced lawyers for ; down was 0125 a.m Tlglzfatlons. The time Miss Casey wrote
both GE and the IUE arrived at the seventh floor offices of the ; decision was handed‘ - ;‘or ang’how four, minutes before e
NLRB in downtown Washington shortly before 1o:30 a.m. i there had been a power : faﬂ::srt beoé: IS a.m. that frantic day
e - e n e . .

clocks stopped. Though the power Cam(e:DE;ihkouse’ and its 400

About 10:30 — evéryone agreed at the start it was 1o:30 though ‘ .
the union lawyer said it looked more like 10:29 — Ogden Fields, b weren’t corrected for o 1 Tater, the clits
executive secretary of the NLRB, handed out copies of the deci- Miss Rose hag svnchroz?'u rs(j S0 what time was 2 )

sion. Things began to move'rapidly. o " the Chesapeake & Potomac l'i‘e ] her watch an hour earlier with

R o i 7 . . : Ch Its time from the US. N elephone Co., which in tiirn gets

VI : : , am - -~vaval Observatory. She saig it was 1o0:30
353 Taylor, Great Court Race— All Jor Naught, Wall Street Journal, Feb. 24,
1963, at 18, col. 3, Reprinted with permission from the Wall Slre‘et Journal. Copy- f
right 1965 by the Wall Street Journal Corp. All rights reserved. it
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Wt i ntually
j@ i % time-keeping and eve
idés filed dissents to the tim ping o
. ri%i&%“ii-‘;c:v up its hands and said it couldn't df:htelrén;?:s: o
thec; first. The board proposed instead that the\: W 'DYork -C‘xty, |
gllzd in t}'xe Second Circuit Court of Al?pegls&l;ér :“the e e
i intained, W ng
“F's headquirters are maintainets et
where ‘(l:Fhsad beeﬁ held’and in the district where t};{e unafl;: reven_
ortgmgi ?yhad taken place. The Disgrict Court oi : ppemn*énded
a“elgl’e a& reed that it couldn’t decide gither, and a}ism(): }-eé:‘c;it !
tg: Syecg’“d Circuit, Finally, so did the Seventh l.r d‘. tes over
o recnlt in Vi us intercircuit disSputes
] ; pven result in vigorous IMEr== -~ Ater
Suh?f ?%cgisc?:rzal issues™ The undesirable cons‘«.q\iiencc;sr} t?afpls o
i ' re rest 2 3 !
nue requirements moie TESTL Y ek
rﬁakmg stg:; ‘];J)t:‘ovisiorfl #e 15 make it a more ﬂe.\xblei) to<.>cl1 ;—:tt};x:d
toef:;;f; ;a selection of the ﬁbeSt f?c;ulrmr;’vlf llitttcl::neff:clt on another
Such chenge however,f\vtz}i]le circuit system: nop-uniform
.cirable consequence O i€ €%~ ystems o anequal
;’:fa?i\ent of similarly-situ:zted111tl%anﬁzl7 alflz}fiﬁflft\lfﬁch opercél o
i inevi tof a vs ope
is an inevitable result of & J€g8’ 5=~ ded
%reg‘m']a;:\tted units: that such discrimination 1s entlre;)y; :n{;;}mimn
is ;Slj‘(itle comfort. The recent case of ‘C;O?l'dBCk‘ v o} -
lIsVOrlz; Airways, I provides a striking 111\.:surattxo'111] oL e
Pe‘zitioner’s hus’banii was killed in a jeep agcidezla;:lianOée T
at an Air Force construction site abroad, and the :

: oy S
Longshoremen'’s and Harbor Workers’ Compenscam;xg g:;ied
e Tost the Fifth Circuit, and the Supreme LOU ied
Sl]e'lOSt"Ll:" Two years later the Fourth Circuit up.he.ld. aé) aw d
?Cftloran- § a plaintiff whose decedent had been injured 1o e
e (?d a.tlz"*" Shortly thereafter, in an unrelatftd ctz;se,d 2
e o5 f:alfof the Fifth Circuit expressed doubtrabmklbt blfr e
(cl:g?:r:; péondeck: it suggested thgt Gondctclse;:eaé, g)nr(; nii o
i ' Supt ision i 1
ConSiSte?‘t W(;t?otgiligpirt?"f gﬁlel r;eaiclater tbggourt rever;ectiht}li
i)?arlildgzgir;orx in direct sul_)port_ ﬁf'fﬁog;zfe};l; dcﬁitclil,ot\l}“ge.'vvid‘O\\'
Y ke e lpasse?osll‘:;:eac;;tilgg?lfo":r;} rehearing on the denial, p?m:
?Sked for ea\:i was‘ the only plaintifi with a claim arising ro:1 ‘
the out'“lct]hat. :-heo had been denied relief under the Act. ;n a;: :ial
L Cj‘nn‘tb"e Court granted leave t0 file, *vac_ated t et o
‘;?u:;rggtrl:ri: é,r‘.;mtcd certiorari, reversed the old judgmen

H L2
1l | j t for the-widow™=" )
i - cuit. and rendered judgmen W o
FlmSlo(illxr\(;air{y had the widow been treated by the system'0

i sihility ent, A Proposal to
22 Fygr further consideration of this possibility see Comment,

End flxe Race lo Lhe Court House in Appeals Jrom
68 CoLunt, L. REY, 166 (1968).
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Federal A dministrative Orders,

independent circuits that the Court was impelled to act, but in a
manner which raises doubts about the'{inality of all federal judg-
ments resting on disputable statutory interpretation®** Although
the widow’s plight was very compelling, her situation was not
extraordinary.™ There must be many litigants in similar cir-
cumstances who accepted their disappointment at the initial denial
of certiorari in good grace or in ignorance; there must be many
others who failed to file timely petitions because their lawyers
recognized that they had little chance. A much larger number
of claimants may have failed to appeal, or even to sue, whep con-
fronted with a precedent they did not suspect might b& over-
ruled.™® _

Regional competition for industrs gn the basis of favorable
application of federal law is another danger. Awareness of this
danger has been demonstrated in the past by withdrawal of cer-
tain classes of commercial cases from the courts of appeals.
The creation of the Commerce, Court in 1910 was motivated in
part by this concern™* Customs appeals are directed to the cen-
tral Court of Customs and latent Appeals partly to avoid any
favoritism to particular ports if judicial control were more dif-
fuse.®™ DMore recently, it was found necessary to create the war-
time Emergency Court 6f Appeals *™ to review price and wage
regulation because the prospect of regional pricing in a uatiynal
economy was simply intolerable.>™ The structure of the courts of
appeals was not intended to allow regional adaptation of federal
law. On the contrary, the legislative history of the Evarts Act **
indicates that these courts were intended to harmonize and unify
the national law, not to fragment it. Further, circuit regionalism
violates the premise of the commerce clause and other provisions
of ‘article II of the Constitution that national uniformity is desired

- on many subjects of federal legislation.*™ It would be a most

peculiar scheme of government whose judiciary made decisions in
the regional interest without the support or restraint of any polit-
ically responsible executive or legislative officials. The needs of
regionalism are adequately protected by, a healthy respect for
federal-state relations and, in exceptional circumstances, by fed-
eral legislation which explicitly incorporates state law.™*

Finally, it may be emphasized that a consequence of the sys-
tem is to increase administrative discretion. An administrator
who ‘leses in court tends to regard the reversal as an isolated
avent and in his dealings with the public may even discount the
intermediate court decision. Because the executive branch has
through the Solicitor General unavoidably great influence on the
Supreme Court in the exercise of its certiorari power, it can in
substantial measure prevent doubts it may welcome from being
resolved. So pressed is the Court by the certiorari burden that
it must rely in substantial measure on his guidance in selecting
cases worthy of its review. Inevitably, and without the least
guile on the part of anyone, this:dependence builds into the system
a factor favoring the positions taken by the agencies.

332 See Yakus v. United States, 321 U.S, 414, 432-33 (1944). Sec generally
Sprecher, Price Control in the Courts, 44 Corun. L, Rev. 34 (1944)." :
390 See generally STAFF OF THE SENATE COMM. ON THE JUDICTARY, supra note
163.

¥34 Cf. Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 347-45 (1816) (Story,
J.) ; Wisdom, supra note 201, at 426-27.
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COUKISHIP'AND OTHER LEGAP-ARTS
Shirley M,‘Hufsted}er*
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dissent, circuit differences are useful only if they light the way
to an-authoritative conclusion. When the conclusion is postponed for
years or forever because the Supreme Court has insufficient time to

reach the issues, jurisprudential disarray becomes an intolerable
legal mess. y , ‘

The Supreme Court does not have the decisional -capacity to keep
the federal jurisprudential house in order. It can give plenary
consideration to not more than 200 cases per year, and usually the
figure is closer to 150 cases annually. Statistical data to support
the conclusion that.the Court's housekeeping capacity has been exceeded
are not readily available because the extent of disharmony is difficult
to define and to quantify. Counting certiorari petitions that claim

intercircuit conflict is . possible, though tedious, but it is not a
particularly helpful exercise. Head-on conflicts are easy to spot;
however, sideswipes are much more common, and their detection and

cumulation would require an enormous amount of work, Substantial
clues to the pervasiveness of the problem can be gathered from report-
ing services for legal specialties and quasi-specialties, such as
taxation, antitrust, securities regulation, selective service law,

and administrative law. The services regularly call practitioners'
attention to the new developments, conflicts, and aberrations in their
respective fields. Brief examination reveals that only a small frac-
tion of the reported wrinkles are ironed out by the Supreme Court
despite invitations to do so. Of course, some of the issues are of

insufficient moment‘to deserve a national answer, but the residue can-
not be so lightly dismissed. ‘ ‘

In my view, case counting is unnecessary to sustain the thesis
because common sense, or if you prefer, informed intuition, is itself
convincing. The Supreme Court now hears less than one percent of the
cases decided by the federal Courts of Appeals. The present and
anticipated flow of litigation to the Supreme Court from both the
federal and the state systems forbids any expectation that the per-
centage of federal decisions reviewed can be increased. Courts. of
Appeals can be neither right nor harmonious 99 percent of the time.
One percent supervision is patently inadequate.

Not only are 150 cases too few to permit effective -supervision
of lower federal courts, they are too few to supply national answers
to issues that have become pressing long before circuit disagreements
have arisen.. The lack -of reasonably prompt definitive answers to
issues of national concern can thwart rational public and private
planning, whether the subject is the location or design of a new dam
or a factory, the licensing of a communications facility, or the budget-
ing of funds. to meet demands for social services, or managing the secu-
rities markets. Moreover, the lack of certitude excessively breeds
litigation, particularly when the litigants have both the motivation
and the power to renew lost battles in forum after forum.

N v5]

R T N T e A T T T T T T S TR e




Solicitor General.™No appeal or certiorari petitio
United States inany appellate court.+

~gtitutional process that enge
lawyers at several levels within

* Golicitor General depends not only vithin
) fons of the

“the recommendation

© {While many of the matters are
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UNITED STATES-APPEALS IN CIVIL CASES:
A FIELD AND STATISTICAL STUDY
Paul D. Carr’ing‘ton" . o
- 1. Tur DECISION OF THE UNITED STATES TO APPEAL

ates is subject to the control of the
n is filed on behalf of the
aithout his authorization. The Office

Appellate litigation by the United St

‘ handles about 3,000 matters a year in which

of the Solicitor: General now
appeal decisions are to be madeX

In general, appeal decisions are made by means of a deliberative in-

: wges the attention of a number of government -

and outside the Justice Department. ‘The

on Staff work performed within his

tions of the appellate sectior

. and, in some instances, on

s of staffs of administrative agencies. Divisional and

agc-nc-y'J_'c'commcna‘l,;ggns are themselves prepared by a- deliberative, in-

stitutional process. iore than 900 of ithese rccommendations were emmined ;

in prepaving this report; raost of these were the work of more than one

appellate attorney. : ; T
With respect to appe

Salicitor General seems to depen

office. but also ou the recommenda

various divisions of the Justice Department

als taken at the interinediate court < level, the
d heavily on divisional recommendations,
thoroughly reconsidered in the Office of
the Solicitor General. it is rare that a divisional recommendation is rejected
with respect to an appeal to a court of appeals. In
contrast, the divisional recommendation seems :
“to carry much less & eight with respect to prospc
. Court of the United States. Of the 30 recent recommendations for the filing
of certiorari petitions examined, only 19 were aceepted; in ~addition. the
Solicitor General filed 2 certiorari petition in one of the 123 cases in which -
such action was not recommended by the division. AR
; In the great bulk of cases, the decision whether to appeal is_made‘ on
the basis of an assessment of the probable outcome in the higher court.
Because of the institutional nature of the process, personal motives are
largely climinated, and the possibility of a frivolous or hopeless appeal
_is greatly reduced. Rarely. a recommendation to the Solicitor General may

reflect consideration of a factor. not bearing on the merits of the appeal:

in one case, some deference was paid t

officer who was incensed by 2judicial opinion p

in another, the sheer sizocof the amount in controversy seemed to be a

“factor motivating the appeal. But almost - without excepticn, the Tustice

© Department appears to approach the decisions as rational ones, to be
made on the basis of a carchul snalysis of tha principles Likely ta' control

~ the outcome, with due regard for judicial sentiments likely to be evoked
by the particular circumstances in dispute. - T

*Professor of Law, University of vMichigén.
11 'HOUSTON L. REV. 1101 (1974) .
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It.is. somewhat surprising that’ ‘
mewhat surprising that taxpayer appellants are less successful than -

criminal appellants.

hi“hestu‘iec‘:-z;;xt}})&aéld_tsuicgess of the United States is also marked at the
g level. The United States was involved in al ' i s
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private counsel. This is dramatically demonstrated by the fact that the

number of certiorari pelitions filed by the United States i 5 not increased

over the years, despite the increase in volume at the lower levels and the

corresponding increase in the number ‘of private petitions. Indecd, as
recently as the mid-sixties, it was customary. for the Solicitor Geueral to

seek review of about 107% of the court of appenls decisions adverse to the
United States.X ' ] ‘ : ; ,

This caution reflects, at least in part, a sense of responsibility for the
congested condition of. the Supreme Court docket. That sense is clearly
articulated in some memoranda, most notably among those of the Anti-
trust Division. That division is responsible for making recommendations,
with respect to Interstate Commerce Commission and antitrust “appeals
that are routed directly to the Supreme Court under the Urgent Deficiencies
Act procedure, It is clear that some appeals are not sought in such cases,
“although they would be sought if the appellate jurisdiction were routed
to the courts of appeals rather than the Supreme Court;™ this results from
the fact that some Urgent Deficiencies Act cases are not seen to be suffi-
ciently important to merit the Supreme Court’s attention. Such restraint is

* not likely to be found among private litigants. :

11, IssuEs ¥ Ummb StatEs CiviL APPEALS

The primary purpose of this study is to examine the behavior of the
federal appellate courts in cases where the Justice Department is an ap-
pellant. In particular, it is hoped that some gauge might be placed on
the capacity of the intermediate courts to resolve questions that have
proved troublesome in the administration of the national law. Despite the
substantial number of memoranda examined, the data is not very con-
clusive. The data can, however, be said to support, if not confirm, the
following observations: , S : S : .

1. The bulk of government civil litigation is more prosaic than many

experienced observers imagine; the substantive issues. presented are
most _often fairly narrow  questions of statutory interpretation
involving only ‘a modicum of social policymaking .and affecting
only a small number of citizens. ‘ ‘

9. The proportions vary greatly among categories of cases and among "

the division, but at the present time, United States civil appeals
at the intermediate level can generally be divided into three classes
roughly equal in number: ' '

(a) appeals presentihg novel substantive issues;

(b)  appeals presenting substantive is:
has previously litigated; :

{c) éppeals‘ p’resehting issués that have little or no prospective

significance. ‘

8. The United States does not regard a decision of the United States
‘ Court of Appeals as authoritative in the traditional common law
sense. It is,prepared to continue 0 litigate in other circuits a.
“""questioﬁmt has been resolved in only one; even in the same
circuit, the United States may be willing to relitigate .an issue

if minor factual distinctions can be made between the pending "

matter and the preceding decision. It appears to be the house rule:
of the Justice Department that three unanimous Courts of Appeals

cues that the United States -

~ dccisions are suffici i ‘ th
cient to establish authoritatively th ;
ment position is wrong, » LR E
4. Maf}y qf the issues that are troublesome in the administrafioﬁ of “the
natzongl la\y and that are litigated in the lower federal courts do
not reach the Supreme Court; those that do reach the Court usually

do so only after a substantial period of gestation leading to a

conflict in circuit decisions.
5. - Direct and unresolved conflict is a rare phenomenon.

F?r the most part, the support for these assertions is derived from an
analysis of 693 memoranda sent to the Solicitor General in 1971 and 1972
tl‘he sample includes all the memoranda prepared by the Givil Division'
in 1971, all prepared by the Lands and Natural Resources Division in
1972; a random sample of the 1971 and 1972 products of the Tax Division
approximating in size about half a year’s production; all the memoranda
prepared by the Antitrust Division for both years; a zsadom sample of
ab‘out one-half of the memoranda prepared by the Internal Security
Division in 1972 in selective service litigation; an'd all of the memorand‘a
submitted by the General Counsel of the National Labor Relations Board.

Table 2 represents a taxonomy of issues presented By challenged

TABLE 2

‘T\‘Pss oF CIVIL APPELLATE IssUEs: 448 Decistoxs oF
District Courts axp Tax Count Apverse TO UNIiTED STATES

Anti- o Other Sel Soc. |Other
Trust | Taking |Lands | Serv. | See. |Civil Tax
’ Div. | Cascs Div..- | Cases | Cases |Div, Div, ‘Total
Novel Issues: k
.skppcalab]é to 1.
upreme Court 8 0
éppga]al}leﬂm | 8 | 0 0 1 0 »0 9
ourts of Appeals 4 2 2 2 . '
Total Novel 12 | 2 2 2 g - }g. ii éév
Recurring Tssues: ‘ ) ‘ -
Existing Conflict 0] 0 0 1 0 0 3 4
Precedent for U.S. 1 0 0 0 5 10 7 23
Precedent v, USS. 1f o o 1 | o 5 71 1
Peuding Elsewhere 0 0 0 0 0 3 6 3
Total Recurring 2 0 0 2 5 18 23 50
Issues Lacking T V -
Praspective
Significance:
Factual Disputes 0 0 4 <1 6 8 7 26
Procedural Di<putes 3 1 4 0 1 6 5 ;O
State Law Issues 11 0 4 0 0 1 3 .-8‘ |
%suesloil La\*i; vl o ‘ )
epealed or Expire -0 ] 3
" Total Lacking ! ° ‘ ' ° 0
Prospective . :
_‘f_i_éiniﬁcunce ' 4 1 I3 ¢ 1 16 17 59
Total Appeals 8|8 B |75y s | e | 1es
- Total No Appeul ) 21 35 8 33 &4 65 70 286
Total Cases - 39 a8 21 . | 40 71|18 124 | 448
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rulings of district courts. Tables 3 and 4 list some of the specific issues
summarized in table 2. Table 5 classifies the issues presented by inter-
mediate decisions as they are analyzed in the certiorari memoranda, Tables
6 and 7 list the specific issues summarized in teble 5. The specific lists in
tables 3, 4, 6, and 7 are not complete, particularly with regard to tax cases;
the omissions are more or less random, reflecting the completeness of the
author’s notes and the ease with which a case can be succinctly and fairly
surmmarized in a sentence. The lists should suffice to give the reader a feel
for the kinds of questions under discussion, if not a complete documentation

of the tables.

1.

2,

3

T

4.

5.
6.
7. The_conclusive effect of an uncontested state court decision. de-

8. The validity and effect of legislation authorizing HEW to suspend

TABLE 38

CrviL APPELLATE IssUrs SpecrFiED: Novet Issves
" ArisiNG IN TriaL Court LITIGATIONS

* k k ok

TABLE 4

Crvit, APPELLATE Issues SpPECIFIED: TRisL COURT
Issues RecurRING 1N COURTS OF APPEALS™

The deductibility as a loss of the cost of taxpayer's building de-
stroyed by the tenant as authorized by the lease.

The deductibility .~s a loss of the cost of taxpayer’s building de-
stroyed by the tenant as authorized by the lease, when the tenant
was required to rebuild with improvements of greater value,
Whether lessees’ payments of ad valorem taxes on minerals in
place are to be treated as constructive royalties included in the
computation of depletable gross income.

Whether absorption is a production process or a conversion process
for the purpose of determining whether the depletable mineral

“is the gas before or after it has been through that process.

Whether income tax liability for taxes assessed after bankruptcey,
but payable before bankruptey, may be discharged.

The jurisdiction of a bankruptcy court to enjoin the United States
from collecting postpetition interest on the tax obligations of a dis-
charged debtor. ‘ »

claring the marital status of a social security clnimant.

disability benefits pending a hearing. ,

9, The propriety of HEW reliance on res judicata when it is asked

to reconsider a decision denying benefits to a claimant not pre-
“viously represented by counsel. .

10, Thé.revimvabili.ty of VA actioh terminating ofﬁ grounds of remar-

riage benefits payable to a widow.

11. The pre-induction reviewability of a local bourd decision denying

a fatherhood exemption.
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12

13.

14.

\

15.

16.

26.

27.

The pre-induction revi .
. view of a local board :
medical classification. decision denying a

«

The right of a soldier to a discharge on the l)asis of “good time”

- aceu *hi
mulated while he was at home awaiting orders for many

moriths.

g;fu propn?ty _Of a court order requiring an agency to produce
oo x.nefnts. or in camera Inspection where it has explicitly found
at it is not in the public interest to disclose them, ’ |

The rig a dis i
T '::i \;ight ?f a disgruntled bidder to a preliminary - injunction
ganst pertormance of a government contract pending judicial

[,

v £ sombliznae i P
review of compliznce with various statutory standards of govern-
ment contracting, © :

The liability of the United § '
. tates on the contr:
priated fund activities. ntracts of nonappro-

The right of the Uni ‘ i
gk nited States to set off its debts against i i
' . aga :
in a bankruptey proceeding. gafut fs claims
The constitutionality of the i '

-onstitutiona » requirement of a £l or volun-
s tiling fee for volun
The p{ﬁo'prlety of a preliminary injunction staving the issuance of
a ccelrt ficate 9{ authority by the comptroller to a branch bank
pending judicial review of the comptroller’s decision.

The right of the United St iori >
rig ates to priority for obligations owi
the Small Business Administration,” FreTs owing o

The rig] ing : isi
1 1ght.to a hearing and decision on the record prior to a
general discharge for honorable reasons.”

7‘ ~ . Iy 13 .
t\i\ohether tlile smty-f}ay limitation on suits to set aside union elec-
ns can be waived by agreement of the uni ' ’
e an D v ‘ ; union and- the Depart-

’I;hekdeou‘ctib.ility_ of that portion of the price attributable to the
stock conversion feature to a corporation redeeming its convertible

bunds.
The civil lability of offenders against Federal Trade Commission
orders.

The effect of .Federal Maritime Commission approval of the merger
of ocean carriers as immunization against an antitrust attack.

’I“}}e vu%nembi]ityv to attack of an induction order based on the
mlsle‘admg character of advice received by the registrant from a
board employee. ~ '

The tlength of the academic year for purposes of a student defer-
ment.
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TABLE 5 ; 3. The liability of the wife for the tax on community income where
: el . RN R - shie bas excrcised a right of exoneration conferred by state legis-
Tyres oF CiviL APPELLATE Issu U s C:Um ? AP,P ALS i lation, ‘ ] e
. 'ERSE TO UNITED STATE . ’ . . . s : ‘
Decisions AbVERSE T0 UNIT — V 4. The pre-induction reviewability of a Jocal board action denying
i : . " Other. Sel, Soc. Other NL ‘ : ' - conscientious objector status 0 oun imely asserti
l‘é : 'f‘itxit Taking Lands: Serv. -Sec, Cli)",“ ;I;?"f OS;) Total sk ’ L ] : n grow ds of umlm(‘l) 'iSSLthn.
| : Div. Cases Div. Casesi? Cases  Div. - on » b 5. kThe pre-induction reviewability ‘of a local board detion denying
TR & an inductee’s challenge to the board’s compliance with the statu-
: Peviewed c})"‘ PR B : 5 5 6 o 1 4 tory lottery requirement, ‘ ’
L Supreme. Conr = . . . . . . ' ;
Deemed Cortworthy " o » 0 0 0 0 0 1 6. The proprietv of an order setting aside a union election on the
b}j 8G: Cer(g. (]:)cr‘lt\ o . basis of defects and violations other than those complained of by |
o IR O IV S R P O P | thodgareved candidate,
b cove 9 2 4 3 8 e - ’ . ' : ”i
5 Total x\c;\d ' 7. The power of the Federal Drug Administration to order a New E
i Rcﬁti:ﬁlfcdg?,‘: . 5 . Drug Application filed and marketing terminated on the basis of !
i Supreme Court 2 1 1 0 0 4 = : summary determinations that the product affected is a “new drug,” t
Decmed Certworthy ‘ : ; 1 4 e ' , . "
by 8G: Cert, Den. 0 0 0 0 ¢ j 1 2 ‘8. Whether a utility  distriot is excmpt from the National Labor f
v 2 .‘C(‘t' p 8 afie PES A L i
i\\-f,’fﬂ@‘“?f?cgc d ) o | 3 4 Z é Ll; g | 3(9) Relations Act as a political subdivision. : j
v Total Recurring 3 1 4 4 R ; 9. The effect of arbitration between competing unions when the em- ;
! Issues Lacking ’ 4 ployer is not'a party to the proceeding, i
R Prospective ; i ‘ » : :
Significance: _ 5, 62 ; ‘
Factual Disputes 2 2 0 4 ] 4 2 1 24 B. Not Reviewed™
Procedural 5 5 34 . : » \qs N
Disputes 10 2 1 < 5 0 1. The standing of packers to challenge the validity of a Department
fl'ilf\to Latw 0 . 1 0 1 0 3 Y 6 of Agriculture order limiting the importation of tomatoes,
SKULR ’
{;:‘;)r(zsd&g :;;l“'\ , ! _ 2. Whether the Corps of Engineers is required to make an Impact
ATt : ' o N s . . - $
Expired 0 ) 0 2 0 ; 5 ; 13 statement before issuing a permit 1o discharge into: navigable
:} Jssues Uniipe 0 0 0 0 0 ' c waters. '
Total Lacking P - 14 16 {33 {114 , ‘ - ]
Prospective JPEE Bt 5 2 12 ! | . 4 3. Whether bridge construction may be enjoined pending an appraisal
T:‘:‘ll;‘{l:v‘l:'\id - ) 5 1 0 ) 4 5 |3 | 1% ‘ by the Department of Transportation of all possible variations in ¥
ot Wi - - Y af f @ s . 3 s . Y
Total No Revies 0 {6 i {83 [l |22 (36 ‘;2 i‘ga : ; design as part of (he continuing comprehensive transportation
al 2 - 25 . ) 2 . . > ‘ 5
Total Cases ; 24 8 111 1383 (14 '23 (4 2 : planning process.” '
ot dirlesiea i A SO ; : : : !
12, About half of these caves are reversals of criminal convictions. A I 4. Whether one "‘g'ﬁ‘nq can Te].".m‘ factual determinations made by L
- ‘ another as a basis for its own impuct statement, i
: fir
* ok ko . 8 5. Whether the cost of caring for young orange trees is to be treated ;‘
: ‘ : ‘ - 48 an expense or a capital investment by the taxpaver who opetates i
TABLE 6 . the grove. : ' (o
CrviL ArpiLnaTE IssUes SpECTFTED: NoveL Issuss 6. The appn‘cnblht} f)f_ nc.t loss carry back provisions ;ho a consolidation B
DrCmED By COURTS OF APPEALS - ‘ _ of operating subsidiaries that could be characterized as an F re- i
AR 2 ‘ : e orgunization, ; E £
TABLE 7 R : i 7. The deductibility of that portion of thc amortized cost of a pur-
‘ o chased life estate thut is allocable to a tax-exempt interest,
CiviL APPELLATE IssURS SpeciFiED: Issues Recurming 8. Whether movable building partitions are structural components or si
1N COURTS OF APPEALS tangible personalty for purposes of caleulating the investment b
credit, | ,
fe » the ) our{™\ ; e , : . : 4 b
A.  Reviewed by the Supreme C ! | _ 9  The applicability of the tax licn to assets acquired after the filing s
1. The compensability at taking of the va]ue‘ of theflz:lndo.lwlnerd s £ of the taxpayer's bankruptey pgtjtion. ' ‘ i
oy ‘ is i 1 adjoining federal land. 1 I _— e o = : i
w ‘ revocable license to graze his livestack on adj g‘ 10. The eligibility of widows of doctors dying in 1963 for benefits I
2. The deductibility as interest of payments made to purchase Class ' it © pursuant to social security amendments of that year which were of f
Lo i ! ! i <, when the purchase is A uestionable retroactivit Fa
C'stock in a federal farm cooperative bank, w q able g y. [
. required in order to establish 810<”m, eligibility. f :
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“The propriety of invoking a presumption of death to establish- the
right to death benefits of the children of a wage earner who has
disappeared.

11

12. The propricty of.the Department of Health, Education, and Wel-
fare reliance on res judicata when it is asked to feconsider a

~decision denying benefits to a claimant not earlier represented by
counsel, o o

~

18, The reviewability of a Department of Health, Education, and
Welfare decision cutting off payments to a nursing home for
violation of the terms of an agreement. ' '

14, The right of a soldier to a discharge on the basis of “gooud time”
accumulated while he was at home awaiting orders for many
months,

15, The taxability as income of cmployee death benefits voted by
corporate dircctors as an act of grace. : ‘

16. Whether payments received by a taxpayer from a former husband
are taxable income where they are made pursuant to an’agree-
ment that does not specify whether the payments are in leu of
alimony or for support of minor children.

17. The effect of tax loss carrybacks on recapture of excessive airline
. subsidies. : R

18. The vulnerability of an induction order to attack on grounds of
premature notification, :

19. The allocation of the burden of proof of intent where a selective
service registrant is charged with failure to notify his local board
of a change of marital status. '

20. “The allocation of the hurden of proof of actual reccipt of notice
~of induction. : ‘ . ‘

91. The validity of a requirement that a conscientious objector mani-
fest “depth of conviction” as well as sincerity.

99, Whether lapse of time and employee turnover justifies an em-
ployer’s failure to abide by a union election result.

Several observations should be made about the foregoing data. One
necessary comment bears on the problem of identifying conflicts in deci-
sions. Table 2 itemizes four such conflicts; these were all siteations in
which no distinction whatever could be made between the conflicting
decisions by the memorandumn writers. I other words, there was conflict
on the basis of the narrowest possible interpretation of the precedents. It
is, however, a standard dogma of comman law theory that such narrow
interpretations are not always required nor always appropriate, If prior
decisions were interpreted more broadly, onthe basis of the value judg-

‘ments apparently underlying them, the amount of conflict amonyg féderal

decisions would be much greater. The memorandum writers seldom at-

" tempted such broader gauge analysis of court of appeals decisions, although

they often made such analyses of Supreme Court decisions, This dil-
ference in treatment not only marks the lesser degrec of attention paid

o court of appeals opinians: hut it also makes the task of counting the more

profound conflicts insurmountable. -

.

In
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of Civil Judmmnents

A related observation is that the sample may understate the bf ]
of conflict, Thus, the Tax Division has :'.'lentif'ie.d in flv: ‘t\vn ‘fmr\c;qu?ncy
28 cases in which it petitioned for rehearinas en bzmc‘o‘x.u tl1e“l:~:t“l“(; e

circuit conflict.!s Although the sample included more tha : 515‘ ol
TULE CO an’a fourths of the
total, it included only 2 of these 28 cases. The sample also lacks anv of
.the more spectacular examples of multi-circuit litigation of ’th‘e' ti‘ ;““3“ .
is most productive of inter-circuit conflict. One such example was l(ff 1?5
E}i ‘t'he Lzm{ds Division;. it has been litigating the same venue quc‘siti(?n,(:n:e
t;f:églg{sl?}_u cr-the Clean Air Act of 1970, in all eleven circuits simul-
'I“he sample probably overstates the impact ‘of the Supreme Court
The Solicitor General was substantially more suc-u.-ssfnl‘.bwith the 'c-ert‘o-"l-r'.
petitions included within the sample than he s aencrally. (Sisteen :)(f‘;r(;
were granted.) Moreover, because private peﬁt?onerﬁ are so‘ mucﬁ 1:“
succos.sful ‘lhun the United States, it is I'ikoly that a lurger portion of ttI::
recurring issues presented in cases won by the Mnited States at trial
are left L'lt‘ large by the denial of certiorari. Taking these faclors in(
accour.]t, it. seems. reasonuble to estimate that about 0{10 out of foui; issu .
recurring in the United States civil appellate litigation reaches the Su;r;:\x:s
- Court. But, as indicated by the specifie tables, ‘the issues not reuchix&q the
.Suprexnfr Court are never cosmic in importance, nor even purticfnl-trlv
interesting, unless perhaps to a few administrators and citizens clira*‘c-tl.\'
affected by the actions. ; o .

Another observation derives from the contrast of tables 2 and 5.
T?b]e:_:? reflects Il cases going into the courts of appeals, and table 8
&c»sci'ﬂ?c;s/ 203 cases that are coming out of those courts. The latter involve
a somewhat lower percentage of cases presenling substantive issues,“The
explanation for this figure lies in the fact that these are all cases lost
by the Government. Thus, most notably, the United States rarely al;pea‘ls
from an adverse decision in a selective service case, but ils udvcx-suric;
;oftex.l do. Most typically, these adversary appeals challenge the fact finding
results in the trial court and yield a very low suvcess fmu; but, iu wi‘a)ss=
the number of selective service cases lost on zippenl by the L'ni’tud E?tato;
is substantial as a portion of its appellate losses, and it is dominatéd b;r
less significant factual issues.

. There is, howover,. one trend revealed by the study that bears further
analysis. The trend is described in table 8. '

TABLE 8

RATE oF APPEAL BY THE UNITED Statrs 1x Covin Casis

B TR R TR T e
o .., .l962 7 1984 . 1966 1968 ' 1970 19072
Tata! District Court Tudimieats ;
in U.S. Civil Cases. (Prison ' '

Matters Evcluded) 0 4836 5385 . 5711 | 6321 - 9706 ' 10812
Appeuls in’ U.S. Civil Cases . : . ;
(Prison Matters Excluded) 836 . 969 966 ' 1015 1340 © 1714

Appcals Authorized by Solicitor
General “{less Tax- Court and .

Crim. Div. Matters) (est) . 260« 280 © 190 | 210 = 510 ° 330

e | e i e e

¢ ¢ ‘ » . i l i

U.S. Appeals as Pet. of Civil ! i ! !
Judgments : PB4t . B52% t B83% t33% | 330% 1 3.0%
Private Adversary ) z k | ; : 5 v
Appeals (est.) i 576 - 689 {776 . 805 . 1020 . 1384
Adversary Appeals as Fct. E ! ! ' ' |

12 . 13% - 14%  13% 11% ~ 13%

153. Duata ie . we [P S s -

of thco'l'ux l)li\l.i;;‘-lxly’.phtd by Meyer Rothwacks, Fag., ‘Chief of the Appeflate Section
16. 12 U.S.C.A. § 185Th-5 (Supp. 1974).
6




The exclnsions of Tax Court and Criminal Division appeals are only
estimates, but there seeins to be no doubt that the number of government
appeals is diminishing in relation to the number of civil judgments to
which the United States is & party, The trend would be even more pro-
nounced if fiscal vear 1963, an extraordinary year for government appeals,
were included in the table. Unfortunately, data is not available for 1969 or
1971 v

There are three possible explanations for the observed phenomenon.
One is that the United States is winning a higher percentage of its cases i
the trial courts and thus has less frequent reason to appeal. This hyphothesis
is supported by the court of appeals memoranda sent to the Solicitor
General in the years in question. In general, such memoranda are prepared
for each trial court disposition deemed adverse. It appears that there were
about 900 memoranda regarding civil dispositions in district courts in 1962,
1.200 in 1963, 1.000 in 1963, 930 in 1970, and 900 in 1972, On the other
hand, it is improbable that the victory rate of the Justice Departm(fnt has
improved so dramatieally. Such a conclusion does not accord with the
impressions of appellate lawyers in the department, and there is no known
cause for such an improvement. It seems more likely that time presswe
caused by congestion in bath the courts and the department have 1'esult'ed
in a gradual tightening of standards respecting the degrec of advgrsxty
needed to trigger a memorandum to the Solicitor General. A second pos-
sible explanation is that there has heen some change in the substantive
character of the issues litizated that might reduee the frequency of govern-
ment appeal. No such change has been identified, and the possibility is
somewhat negated by the relatively steady rate of adversary appeals.

A third possible explanation for the trend. ut leust a possible con-
tributing cause, is that there are some cases that are not being appealed in
1972 that would have been appealed in 1662, Moreover, it seems likely that
some of the cases not heing appealed are cases that might have been won
in 1962; this assumption can be inferred from the probability that the
success rate of the United States has improved siguificantly in the last
decade, Full data supporting this observation is available only in the Tax
Division. but it is also supported by fragmenw and impressions from other
divisions. There is some independent data supporting the third possibility
which may illuminate its cause, and whigh may sugaest a problem. The
other data is skimpy, but it tends to suggest that the United States is
significantly less likely today than formerly to take an appeal that chal-
Jenges the sufficiency of evidence supporting an adverse decision.

“Thus the Lands Division memoranda reveal that. in fiseal year 1966,
7 of 43 adverse decisions in taking cases were appealed, 4 on grounds of
insufficioncy of the evidence to support the valuation. In 1972 no appeals
were authorized on that around in any of the3S taking cases reviewed.,
Similarly, challenges to the factual sufficieney ot the trial court decisions

wore mounted in 6 of 17 tax appeals in 1961 and 5.6 of 22 tax appeals
in 1966. But there was nat a single appeal of this sort hacluded _among a7
tax appeals filed in 1972, -

At Jeast as an initinl reaction, it would seem @ plausible explanution
that the change could result from time pressure on the appeliate seetions
which might thus be husbanding theie energies for tases that have greater
prospvcli\"c significance, and foregeing appeals that can prpduco at m'ost
only @ few more dollars of 1evenue or a few less dollars of compensation
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in particular cases. In support of this explanation, it may be noted that
the increase in the number of appellate lawyers in the Justice Department
has not kept pace with the growth in caseload. e '

~ On the other hand, interviews with appellate lawyers in the Justice
Department provided little confirmation for this inference. And, indeed,
one memorandum writer put the matter in quite a different light. It was
suggested in one case that, although the fact finding in the trial court
was clearly erroneous and unfair to the government, no appeal shouid be
taken because the court would be too time-pressed to give serious con-
sideration to the trial record and to the contention of the United States.
It was predicted that such an appeal would be assigned to a summary
docket and decided without argument or opinion. and perhaps without
a reading of the government’s brief. Some other Justice Department lawyers
shared the view that such was a more plausible explanation for the shift
away from record-based appeals challenging the sufficiency of the evi-
dence to support an adverse result.

The report of this apparent trend should be qualified with the reserva-
tion that it does not seem to apply to some special situations. These special
situations involve the known propensities of particulay judges to distort
the fact-finding process in particular classes of cases. Some judges are

Lewacem 2n ham ¢

known to be inclined to convert the Social Security Act iutv an unemploy-
ment compensation scheme by finding all workers to be disabled; other
judges are known to be inclined to credit every claim of conscientious
objection to military service, however thin the evidence supportiig the
claim; one judge seems to be known throughout the department as generally
hostile to the Government. In such special situations, the factual records
are more thoroughly considered, and there is a manifest inclination to
challenzge findings that may bLe reversed on appeal as clearly erroneous.
Moreover, there is no evidence that the courts are more deferential to Labor
Board findings. No historical data is available for comparison, but the
fact that 24 board decisions favorable to enforcement were reversed in
one year as factually unjastified suggests that the courts are still actively
reviewing board fact finding.™

I, ArpraisaL

The data does serve to give some tangibility to concerns about the
limited ability of the federal courls to give firm answers to issnes that
have been fully litigated. To those who have been most concerned, the
data is somewhat reassuring: it is fairly well established that there are no
grave social problems immediately associated with the instability of the
national law, On the other hand. the data does confirm that there are a
number of legal issues of some significance that are amenable to judicial
resolution but that are not resolved with firmness and dispatch. From the
perspective of this data, the problem resembles a very low grade infection;
it poses no apparent threat of a crisis in the health of the system, but it
would appear to impair its effectiveness.

If one were to attempt to quantify the problem on the basis of this
data, it would secm reasonably conservative to say that 3 to 10% of the
civil appeals by the United States are duplicute litigations that would not
have occurred if earlier cases had been authoritatively decided. This figure
would amount to about 13 to 25 appeals a year. If one could project the
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same percentage to the bulk of appeals filed by adversaries of the United
States, the total‘would be 150 to 250 appeals a year. But, especially given
the crudity of the initial calculation, this projection would seem' to be
too great a leap of faith. We know that the adversaries’ decisions to appeal
are less rational and more speculative than those made by the  United
States; this characteristic could magnify or nullify the effect of doctrinal
instability caused by the organization of the courts. It would be even more
fanciful to project the results of this data into-the large bulk of wholly
private federal question litigation, which includes quite different substan-
tive areas. . ; : » S
The data also serves to illustrate that the protlem cannot be measured
wholly in the coin of appeilate filings. Each appeal corresponds to as many
_as six dispositions in the trial courts and a larger number of trial court
filingsy In tur, each trial court filing corresponds to a larger bulk of matters
that are handled at the administrative level, And eacivmatter handled at the
administrative level may, in some areas, represent only the surface of a still
greater mass of incidents that are managed wholly by private citizens or
organizations that plan their affairs to avoid the toils of the legal system.
“The issues specified in tubles 8, 4, 6, and 7 vary greatly in the scope of
their potential effect.on a class of prospective ligitants, but all of them in-

volve the interests of others than those immediately involved. Any failure

of the system to provide authoritative resolutions of these issues must. pro-

duce, in varying dearees, some uncertainty va the part of private planners;

.some erratic behavior by administrators and trial courts, and some waste
of both time and treasure on the part of both the government and the
citizens who are its momentary adversaries. .

In its attempt to respond to this: problem, the recent Report of the:

Study Group on the Cuseloud of the Supreme Court suggested that ‘the
~yroposed National Court of Appeals inight excrcise some jurisdiction to
resolve intercircuit conflicts.™ This data suggests that such conflicts are not
necessarily the issues in greatest need of resoiition. Some casies that present
conflicts may have substantially less prospective significance than. other-

cases not now destined to reach the Supreme Court. If a court is to exer-

cise such jurisdiction, this data would tend to indicate that the jurisdiction
should not be cast in the limiting terminology of conflict. -
The data also bears on another feature of the sume Report. In urging

the abolition of the Urgent Deficiencies procedure and the routing of all -

federal 2ppeals to the Supreme Court through the courts of appeals, the

Report expresses a widely shared view of the obsolescence of that pro-

cedure, M By eliminating it, the Report would enable the Supreme Court to

substitute on its docket <ome matters in greater need of resolution than

‘those that now reach iy by direct appeal. At the seme time, however, the
data sheds some light on the'limited cost of that desirable change. The low

grade infection of uncertainty would be spread to’ the transportation and

antitrost laws Qf the United States, us some issues now reaching the Court
would be left to the less authoritative dispositions of the courts of appealsd

Perbaps the most significant aspect of the study is the unexpeécted sige

nal that the fact-finding review function of the courts of apyieals may be

dirminishing. By definition, the failure of that function in any individual -
L almost certainly less conscquential than a failure to perform the

ease 8.
legislative function of reselving issues that have prospective significance in

a class of cases. Rut a massive frilure of the fact review function, if that is

what is indicated, should be regirded as a serious tatter.

.It should be kept in mind that it is the fact review function for
whx‘ch the courts of appeals were. created in 1891 to perform It was not
until 1948, when the eircuit en bane procedure was formally r&cogri;kd 2,
that any expectation of law making by the courts of nppc"nlsb,\\'as‘ ‘-;rtvi’c~
ulateq by Corgress® While inadequate performance of the law m:akin
function may result in instability, uncertainty, and expense, inademlatg
performance of the fact review function threatens the intearity o? the
process and can Jead to a crisis’of confidence that {s far more‘wdr;ve This
s‘xtuation‘ could occur if the expectation of the one nwnwr‘uucll:um ;vriter
that the record might remain unread became generally shared by \jud‘ges.
and litigants with respéct to all kinds of cases. If the trier of fact does
not expect the record to be reviewed, he will. be tempted to v',nsuhte
his "enti:‘c decision from review by finding facts that suit his favored dis-
position. To the extent that this happens; the legislative - authority of
Qongress can be frustrated by 'erratic’ administration, Whether or not
it happens, litigants who believe that it may can“be expected to suffer
ansiderabIe anxiety about the fact findings. The kind of crisis of con-
fidence in the trial courts that characterized the eighth and ninth decades
of the nineteenth century could be reproduced®" ’ | \

One should hasten to add what the data does not suggest that any
such erisis is at hand. There is no indication in the data thaf;he adversaries
of the United States, much less litigants in private di.énutes, are less prone
than they were to challenge fact findixig. The fact'tlml't some insiders may
perceive a slackening of the courts’ willingness and ability to review fact -
finding does not necessarily indicate that any..such ‘peréep'tion is wide-
spread, - N : ’ o o ; ’

One may, indeed, conclude that this apparent problém is still very -
manageable if it is attended to. To some extent, the ecircuit judges may
be able to eliminate the threat by a conscious éffort, not only to review
factual records, but to be seen doing 'so. Screeninz  devices that have’
become commonplace in the courts of appeals in the Jast five years should
be operated with this problem in 'mind, in order to dispel any belief by -
the bar that factual challenges'are not taken seriously. On the other hand,
the problem may not be entirely within the grasp of cirenit judges, mah\;k
of whom are now virtually embattled by the caseload. It is at loast pos-
sible that the courts of appeals are reluctant to take the time to review
records carefully, To ‘the extent ‘that this is correct, it ‘presents another
prob}em“to‘be considered by the Commission ‘'on Revision of the Federal
Court Appellate System. SN SR
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C. SPECIAL PROBLEMS AND SPEGIAL SOLUT‘IONS

ir
it

' THE NEED FOR A (OURT OF TAX APPEALS
B Erwin Y. Griswold®

Yoy

Any tax practitioner h\as frequently Vhad’aﬁ client come to him
with a recent decision of the Tax Court wkh he has found in a
service or news letter. The client has been enthusiastic, feeling, ..
that the case, which was decided favorably to the taxpayer,
squarely covers the problem with which he has been-conironted. .
But the lawyer has to shrug his shoulders. Though the case is well
considered and carefully reasoned, he knows that there are eleven
courts of appeal which review the decisions of the Tax Court.
Even if this case is not appealed, and thus becomes final, another

case involying the same point may come along which will be ap= - -

pealed. But the case is in fact appealed to a circuit court of ap-
peals, and in due time that court affirms the decision of the Tax
Court.. 'Now the client returns with even more enthusiasm. He -
feels that he must have something fairly definite and certain by
now. The Tax Court and an important appellate court have both
considered the very question he is interested in, and. both have
reached the same result. Besides, the question has been pending
in court for many months. But the lawyer must again shrug his
shoulders. He knows that there is no conflict, and thus small
chance that the Government will even try to take the case to the
Supreme Court. Some other case must start somewhere and work
its way along through the same process until at last a conflicting

decision may develop. And then finally the qli"es\gio‘i} may go to the
Supreme Court.  But when it does go to the Supreme Coust, every-
‘thing is wide.open. The prior decisions have only such weight as
the reasoning of their opinions may carry. ‘The Supreme Court
decides it as a brarid new question. And until the Supremquurt
has decided it, there is virtually nothing that the taxpayer or his
counsel — or the Government — can rely on. 1t is curious that
we should still have a system in which the final answers to many
important questions are so long postponed. :
*Member, D.C. Bar. Forherly Dean of the

Law School of Harvard University and

Solicitor General of the United States.,

Reproduced from 52 Harv. L. Rev. 1153, 1155-

1165 (1939). ‘
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What is the effect of this on tax administration? If the Tax
Court decision, or its'affirmance by a cirtait court of appeals, does
not produce anything upon which the taxpayver or his counsel may
rely, this is equally true of the tax administrator. Suppose a ques-
tion comes befole a tax administrator, and it is pointed out to him
by counsel that two circuit courts of appeals have decided the ques--
tion against the Government. It is argued to the administrator
that he should therefore not press the point further against the tax-
payer with whom he is concerned. The administrator may feel
that the two cases in question are well reasoned, and that the point
should be settled in favor of the taxpayer. Nevertheless, it takes
a large amount of independence and courage on his part to make
such a decision, and very generally he will not feel able to take that
responsibility. For the point is still an open one until the Supreme
Court has spoken. Even though one of the circuit court of appeals
decisions cited to him is by the court in the taxpayer’s circuit, it is

- not necessarily controlling. For the same question may go up

through another-circuit, a conflict may develop, and then the point
‘il be open in the Supreme Court; and its decision may well
be contrary to the decision of the circuit court of appeals which is
cited to the administrator. - ‘ i e
In such a situation, administrators necessarily feel that they
must continue to press points which have been decided against the.
Government by the Tax Court or even by several circuit courts of
appeals. And taxpayers and their counsel frequently feel that they -
must make a settlement of a point on which they think they are
right, and on which the decisions are in their favor, because they .
cannot afford to litigate the question themselves, and the wait for a -
Supreme Court decision may be long and hazardous. Like nearly
everything in-the tax field, this is a matter which works both ways.

There may be several lover court decisions in favor of the Govern-
ment on a point, but the administrator will feel that he should com.

‘promise the question with the taxpayer, because the taxpayer is

still free to litigate it wnd seek a conflict, or hold the matter open
until someone else carries through the search for the. ultimate
route to the Supreme Court. ' In this process tens of thousands of
cases'must be adjusted in the absence of an authoritative rule, and
the result is expense and discrimination for taxpayers and dissatis-
faction for nearly everyone on both sides of the administrative
process. o ‘ ‘
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‘I\umerous examplés could be given of the unhappy working out
of this process in actual operation. Itis nothing new. One of the
most striking illustrations involved a type of question. ‘which nor--
mally and naturally arises very frequently in tax administration —
the situation where a man dies and leaves a trust in favor of his
widow. In stich a case, there was room for controversy as to how
the widow should be taxed on the income from the trust. ‘The
Treasury undertook to tax the income to the widow like the i income
of any ordinary trust. But it was argued that the widow-had
bought her interest in the trust by giving up her right io dowes,
and that she should not have any tax to pay until the income pay-

ments to her should equal in the aggregate the amount of the dower-

which she had given up in order to obtain the benefit of the trust.
This question was first decided by a circuit court of appeals in
Warner v. Walsh.” This case involved the tax years 1917 and

1918. The decision was reached in 1926, and was in favor of the.

taxpayer.. The Government nevertheless persisted in its. efforts to

tax the beneficiary in such cases. It was unsuccessful, however,

in two other circuit courts of appeals.® The Commissioner then

felt that he had tried long enough and that he should not harass "

taxpayers further, He therefore issued a ruling to the effect that
the widows should not be taxed in such a case.” A'natural conse-

quence of this ruling was that the Commissioner should try to tax

the income to the trustee.. But some trustees resisted and the ques-
tion as to them wended its way through the courts. It finally got
to the Supreme Court in 1933 in Helvering v, Butterworth.*® The
counsel for the Commissioner there made a curious argument. He
said in effect: *“ If you won’t let us tax the widows, then we think
that you should let us tax the trustee, and we so argue here. But
our real position is that the widows are taxable, and if you agree
with us on that then you should of course dec1de this case in favor

of the trustee,” The Supreme Court did agree, and it was finally -

* decided that the widows were taxable. This decision came in 1933,
seven years after the question had first been decided by a circuit
court of appeals, and sixteen years after the first of the tax years.

involved in that case. In the meantime, there must have been -

7 15 F.(2d) 367 (C. C, A. 24, x926)

8. United States v. Bolster, 26 F.(2d) 760 (C. C AL st x928) (m\olvmg the 1ax

years 1919 through 1923); Allen v. Brandeis, 29 F.(2d) 363 (C. C. A. 8th, x928)
(involving the tax years 1920 through 1924).

¢ T. T. 2480, VIII-2 Crar. Burr. 141 (1929). Sce also I T. 2506, VIII-2 Cuat.

BULL, 129 (1929) ; G. C. M. 8668, IX~2 Cunm. BULL. 93 (1930) ; G. C. M. 8685, IX~2
Cuar, Bury. 333 (1930).

10 290 U, S. 365 (1933).
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many thousands of controver51es in the Bureau whxch had to be
argued out and adjusted in one way or another for want of a defi- . -

- nite and authoritative rule on 'what was, after all, a rather typical

and homely sort of point. *And the consequencea of the confusion -

persisted for many years after the question was at last settled,
There was the problem of Stone v. White: * and the Supriy e Ju-

dicial Court of Massachusetts had to.decide a question in this.field
as late as 1941," which could have been avoided if the federal tax
question had not been left so long in confusion.

This is one example. It could be illustrated many t1mes again,
The rule as to the deductibility on the cash basis of prepaid in-
surance premiums has not yet been authoritatiy ely established,
though it has been changed and rechanged to follow conflicting
lower court decisions™ But no one even now knows with any cer-

tainty what is the propér rule on this sxrnple point. Sometne may
some day get a conflict and take the question to the Supreme Court,
which will be wholly free to decide either way. For a recent strik-
ing illustration, consider the famous and unhappy Virginian Hotel
decision. The effect of a lack of “tak benefit ¥ on an excessive
depreciation deduction in‘prior years had been many times decided
by the Board of Tax Appeals. It must have been an issue betore
the Bureau in many thousands of cases. It was first considered
by an appellate court in Pittsburgh Brewing Co. v, Commis-
sir yer,*® and the decision was in favor of the taxpayer. The Gov-
ernment did not apply for certiorari. There was no basis for it in

- the absence of a conflict. This decision was repeatedly followed

by the Board.™ Four years later the Virginian Hotel case came

.along; the necessary conflict had developed,™ and the Supreme

Court finally decided the question against the taxpayers’ conten-
tions. It:would be u.ficult to devise a system which would make
tax administration more difficult and more unsatisfactory-. ‘

Fer a final illustration, let us consider the problem fina ally de-
cided in Helvering v. Janney '* The question was how to compute

‘the amount of the deduction for tharitable contributions on a

joint return of husband and wife «— certainly a homely matter,

‘and one which must have been involved in many thousands- of

cases before the administrative authorities, It is also the type of
question on which one rule is about as good as another; the rca]lv
1mportant thm<7 is to have a deﬁmte answer to the question ™so

1 301 UL S 532 (1937 '

Problems of this sort, arising out of the long dela\.s now required before i 1mpor-
tant tax questions can:be settled by an authoritative court decision are re=ponilble
for one of the most complés provisions in the Internal Revenue Code. This is § 38or,
first passed as § 820 of the Revenue Act-of 1938, Sce Maguire, Traynor and Surrcy
Section 820 of the Revenue Act of 1938 (1939) 48 Yare L. J. 509, 719, - The neces-
sity for such a section as this under our present system is a strong arbumcnt in sup-
port. of the position here advanced.

12 Blair v C]aﬂm. 310 Mass, 186, 37 N E, (2d) 301 (1941).

T——

14 Vu-grmaﬁ{otel Corp. V. Helvermz:, 319 U. s §r3741q43). See (r943) 56
Hagv. L. REV. 1154, Vo

15 1oy F.(2d) 135 (C. C. A 34, még) The tax yeats invelved were 1033 and
1934+ v ; ‘ .

18 375 U. S. 18 (1940)'
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that it can be quickly resolved in the many cases in which it is
presented to taxpayers and the administrative authorities. The’
question first came before the Circuit Court of Appeals ‘for the
Second Circuit, where the decision went against the taxpayer and.
an application for certiorari was denied.®™ Then, in Sweet v. Com-
missioner,™ the taxpayer lost in the First Circuit. He, too, applied
for certiorari — his only recourse — and it was. denied.? Then
the question canie before the Fourth Circuit. It said that it was
“ much impressed ” by the taxpaver's position, but felt con-
strained to follow the earlier decisions * in view of the denials of
certiorari by the Supreme Court.” * After all of this, however,
the magic conflict developed,™ and the Supreme Court ultimately

resolved the question in favor of the taxpayers.” Thus, the prior.’

taxpayers, who had done everything in their power to obtain a.
Supreme Court review, lost their cases, although it was eventually
decided that they had been right all the time. One of these tax-
payers sought to get the judgment against him: reopened, 50 the.zt
he might have the result of the Supreme Court decision applied-in.
his case.  But the Circuit Court of Appeals for the First Circuit
felt — and rightly under the law — that it must let the prior error
stand.?® A system which allows and requirges such results carries

a very heavy burden. - If it were inevitable, that would be the end ..

of it. But it is not a sound system of judicial tax administration.
And it is not inevitable. . The reasons for its existence are almost
exclusively historical. It is hard to find much more than inertia
as a reason for its retention, , :
Many other equally simple, frequently-recurring questions, af-
fecting many taxpayers, could be added to the list.™ But it is not
necessary to make a list, for the~z is no question which is not on it,
or has not been on it until the Supreme Court spoke. Those who
say that instances of the sort mentioned are merely unfortunate
accidents in a:i'otherwise sound system * are merely shutting their

eyeés to the overwhelming glare-of the facts; Our present system.

of tax adjudication inevitably leaves nearly every question un-

certain during the entire period while it must be dealt.with, usu- -

ally in thousands of instances, by the administrative officérs. And

yet that is just the period when there should be an authorita--

tive rule if the system is to work smoothly, effectively, speedily,

fairly, and without discrimination. Under our present sysiem

delay and discritnination are typical and inevitable.®

20 Pierce v, Comm'r, voo F.(2d) 397 (C. C: A. 2d, xgsit‘a;'DeMuth v. Comm’r,
xooF( ad) 1012 (C. C. A, 24, 1938), cert. derxcd,;,'oy U. Si 627 (1939),

21 102 F.(2d) 103 (C. C. A. 15t, 1939)- ‘ -

22 307 U. 8. 627 (1939).

23 Nelson v. Comm'r, 104 T( ad). 521 (L C. A. 4th, 1939). The court added"

“that * it is bard to imagine that certiorari weuld have been denied in a case of this
character unless the Court was satisfied of the correctness of the decision below, par-
ticularly'as ity correctness had been challenged by a dissenting opinion.”

25 Helvering v ]'ar_méy, 311 U.S. 189 (1940).

29°+ At the present time, it is inpossible to obtain a really authoritative decision *
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The point may likewise be illustrated by examining the work of

the Supreme Court for the last complete calendar year, Durmu

1943, the Court decided 21 federal tax cases“"‘ Of these, two. in-
volved questions of liens for estate taxes. Three involved ques-

tions of estate tax Hability; one of the decedents died in 1933, and -

the two others in 1936 Thus it took from seven to eight vears for
an estate tax question to get through the Supreme Court, Two of

the cases involved queatxons of gift tax lability, the gifts having
been made in 1936 and 1937. It took from six to seven years to get

" a gift tax question before the Supreme Court, Of the rest of the

cases, one was criminal.® The case came to the Supreme Court be-
cause of a conflict with two previous cases decided in 1931 and
1932, The earlier of these cases arose out of a tax return which

was filed in 1¢26. It was seventeen years after that return was-

filed before the question at issue was finally passed upon by the Su-
preme Court. One of the remaining cases involved an excise tax

{for the year 1934.% It got to the Supreme Court because of a con-

flict with-a decision rendered in 1938, likewise involving the year
1934 The decision of the Supreme Court was contrary tc that
reached in the 1938 case. Thus the point was finally put at rest nine

years after the tax was due, and in a way which it may be confi--

dently asserted was contrary to that which had been applied in the

case of the great majority of the taxpayers who were at‘ected by
the tax.

The remaining twelve cases involved income tax liability for

. years from 1935 throurrh 1939. Thus, the elapsed time varied from
four to eight years, But in nearly every case, the question got to

the Supreme Court because of a conflict. The conBicting decision
was rendered as long ago in one case as 1933, and the tax year
involved in that case was 1921. Thus it was about twenty-two
years before that particular complexity was resolved. The years
involved in the conflicting decisions in the other income tax cases
ranged from 1929 through 1938. On the whole, it may be said
that in the cases decided by the Supreme Court in the calendar vear
1943 it was on the average at least ten vears from the time the point
was first raised until it was finally authoritatively determined.

of gencml ap,)ucatmn unon mpo.t'\nt guestions of law for many vears after the
close of any taxable vear. The average period between the toxable yedr in dispute
and a Supreme Court decision relating thereto is nine years, Meanwhile confusion
reigns in the day-by-day settlement of the more debatable questions of the tax law.
Orne circuit court holds that a certain. situation gives rise to tax liability; another
circuit holds the contrary, The Commissioner and the lower federal courts are both
confronted with the problem of reconciling the irreconcilable. A great part of the
criticism of changing interpretations of the law announced by the Commissioner of
Inlerna] Revenue is properly attributable to the multitude of tribunals with orizinal
jurisdiction in tax casesi and to the absence of provision for decisions with nation-

wide authority in the majority of cases. If we were' seekirs to secure a state of com-
.Rlete ungertainty in tax jurisprudence, we could hardly do better than to provide

for 87 Courts with original jurisdiction, ¥r appellate bodies of codrdinate rank, and
only a discretionary review of relativ ely few cases by the Supreme Court.” Mdicmwe,
Tm: InracT OF FEDERAL Twss (1943) ~09 o

A




Thls is not written in Crlthl:m of the Supreme Court, No one
who is familiar with the work of that Court could criticize it for
delay. If anythmt7 it may be said that the cases sometimes come
up for hearing there too quickly to give counsel an adequate oppor-
tunity to prepare them properly. The difficulty is not with the time
the Supreme Court takes with the cases after they get there, but
with the time it takes to get a question actually before the Supreme
Court. Itistrue that the Court could help a great deal even under
our present system by making less of a fetish of the conflict test as
a basis for grantmc certiorari. The Court could exercise a greater

instinct for the vital federal tax questions, and grant certiorari the

first time such a question appears.®™ But this would not go to the

heart of the problem. Many of the questions on which authorlta-

tive rules are needed are not striking questions. There are more

of such cases than the Supreme Court could handle consistently
with its important ‘duties in other ficlds of the law. Though the

Supreme Court could undoubtedly help by showing a greater heed .

for the administrative consequences of its decisions, the Court can-
not under our present system do all that has to be done.

v7.2‘

THE ADMINISTRATIVE COURT™

P

Streamlining the administrative structure will facilitate timely imple-
mentation of policy decisions. But it must be recognized that the demands

on the present judicial superstructure increasingly threaten to nullify |

economies to be realized through structural reform.

Moreover, just as the pressures imposed on administrators have inten-
sified, the burden on the courts has become more pressing, Never before
have courts been asked to assume a heavier workload; never before
have the pressures for timely judicial decision been greater. In 1957
there were less than 4,000 proceedings commenced in the U.S. Courts
of Appeals while in 1969 more than 10,000 appeals were commenced;
and between ﬁscal years 1966 and 1959 alone, the appcllate workload
increased 42.7 percent * While the number of administrative agency
appeals increased slightly between 1955 and 1969, criminal and quasi-
criminal appellate matters increased approximately 414 times. Similarly,
in the Federal district courts where three-judge panels—normally con-
sisting of two district judges and one appellate court judge-—review
ICC dcterminations, between 1968 and 1969 there was an 8 percent
increase in the civil caseload and a 9.3 percent increase on the criminal
side. '

This presents ‘a significant dilemma. In view of the fact that to date
the size of the judiciary has not been expanded to keep pace with the
increasing caseload,” the question of priorities inevitably arises. In
criminal proceedmcrs, the right of both the individual and socicty to
timely judicial resolution must be recognized and respected. Expcdxtlous
disposition of civil wrongs is also called for. In our judgment, these types
of proceedings, which lie entirely within the province of the judiciary,

- should be acknowledged to,be its priority assignment.

At the same time, the essence of administrative process is e\cpcdmous

delineation and implementation of public policy. Where that process
requires a <1gmﬁcant alteration of economic or social policy, unneces-
sary delay in implementation cannot be tolerated if the public interest
is to be served. If an agency has erred, it should be advised accordingly
at the earliest possible time so that it properly can focus its attention and,
expertise to the problem at hand. Converseiy, where the agency response
was a permissibleone, all clouds of illegality should be removed as soon
as possible so that the public.and the industry can adjust their behavior
as called for. :

*Excerpted from A NEW REGULATORY FRAMEWORK 53-55 (1971), a report of
The President's Adv1sory Council on Executive Organlzatlon, Roy L.
Ash Chairman. . - '

N

73

Wyt o

T




P

The present judicial review mechanism cannot, in view of all the com-
peting pressures it faces, serve this need effectively.

“We have concluded that the existing Federal courts should be free
to concentrate on those priority areas in which only they can exercise
ultimate decisionmaking responsibility.and that a new mechanism sheuld
be created to respond to the unique problems presented by the adminis-
trative review process. We recommend that an Administrative Court be
established and charged with the review of decisions of the transporta-
tion, securities, and power agencies.*® L

Assingle Administrative Court, with review authority over several agen-
cies, would also permit the development of a uniform body of substantive
administrative law. Moreover, while subject matter differs from agency

to agency, there is little justification for major differences in procedures.®

The rules of standing should be comparable as well as the privileges of
cross-examination, production of documents, freedom of information,
and other procedural guarantees. Inasmuch as a unified body of proce-
dures would simplify the process and thereby encourage publir. participa-
tion, a single review court would assist in realizing that objective by
assuring that procedural advances of one agency are adopted by the
others. o

In arriving at this recommendation, we considered the alternative
that the collegial commission be retained in the form of a quasi-judicial
tribunal solely to execute a review function. That is, the chairman would
be given sole authority with regard to agency administration but decisions
of hearing examiners would be reviewed by the full commission. We re-
jected this alternative because of the danger that the full commission,
however precise and limited its scope of activities, would haye a tend-
ency to usurp the policy function vested with the chairman, thus con-
tinuing most of the serious deficiencies of the existing’ administrative
structure.

Similarly, we rejected creating a separate administrative court for each
agency. Toso limit a court’s scope would seriously diminish its attractive-
ness to the most qualified candidates for judgeships, would encourage an
overassociation with the agericy being reviewed, and might well lead to a

usurpation of the agency’s policy responsibilities. It would also preclude -

development of integrated administrative procedures as well as uniform

‘application of procedural advances. The approach would create three

courts where the discérnible benefit to be derived is not greater than
would obtain if one court were created.

Finally, we rejected the suggestion that a separate administrative court
be established In each of 'several geographic areas. Any such division
would perpetuate disparity of judicial interpretation and complicate the
development of uniform procedures and review standards. This result is
not uncommon today, with review in 11 regional Courts of Appeals.

It does not follow, however, that the Administrative Court should.
have a fixed venue. While it appears advantageous to give the court a
nationwide jurisdictional scope, the court should be easily accessible to

persons throughout the country. In 1966, Congress recognized that it
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would be a hardship to require that challenges to administrative action
be initiated only in.Washington, D.C.Jt responded by amending the
venue provision to allow the filing of review proceedings in each of the
11 Courts of Appeals,
- In order not to inhibit access, we recommend that the Administrative
Court develop procedures for assuring its periodic presence at locations
across th‘evcountr}", In view of the novel nature of the court’s structure, we
believe that it would be best for it to experiment with alternative ways of
meeting this objective. It may be wise to consider the possibility that the
entire court ride circuit, that segments of the court sit permanently in
several strategic locations, or any of several other alternatives.®

- The Administrative Court should consist of judges appoifitcd by the

President, with the adyice and consent of the Senate, to serve terms of
sufficient duration as to attract men of quality, At the outset, we expect
that as many as 15 judges would be needed, and suggest terms of 15
years. One judge should be designated by the President as Chief Judge,
responsible for court organization, case assignments, and general super-

vision. Judges should participate in =1es on a rotational basis, rather than
be divided into subject matter panels.

75




THE CASE FOR CREATING .
A SPECIAL ENVIRONMENTAL COURT SYSTEM

Scott C. Whitney*

: ' i et of 1972
i he Federal Water Pollution Control Act of ,
In THle Y o President of the United States through his At-

Congress directed the P the . -
rorngey General “fo study the feasibility of an environmental court

i 1 ‘ i ing through the At-

itle V, Section 9 provides: “The President, acting thr
'trol;rlle;y General, shalli make a full and complete mvestigation andhstu'dy
of the feasibility of establishing a separate court or court system, having

f
jurisdiction over environmental matters and shall report the results o

such investigation and study together with his recommendations to

Corigress not later than one year after
Act."?

the date of enactment of this

Specialized courts are by no means a.novel or rare jlldl.Cla.l p;lenomt-s-
enon in the American experience. A wide variety of specxahze. flourd
have been considered by Congress; a {esser n,umber have been trie ,‘qne
only a few have succeeded. This Article will not pnde(x;tz‘;ke to anaslt);lz)-
the various specialized courts that hav‘e peen considere u;f not ed >
lished.t However, the successful 'spe’c1"ahzed courts may ofter produc

1. Pub. L. No. 92-500, 86 Stat. 816.

8. The special federal courts proposed prior to 1918 but which were nevc;; a?;g)lt;)d
are described in Rightmore, Special Federal C?um, 13 ILL.‘L. sz: 152& o md,
which discusses the proposed Court of Indian Claims, the Court of Pensxo? 2 PP als, a0
the Court of Arbitration, Professor Rig)l\xdtrma}rle3315108 gdixscus(s]esj ::: gloougci ton:gjucucate

i ich existed briefly, berween March 3, , an 30, g
f::ll;::ss ;:12:;}; under Spanisyh, and Mexican grancg.in Arizona, New Mexico, Colozgﬂ:;
Utah, Wyoming, and Nevada, From the outset it was vmv\fec.i as a.te_mpo;‘a;y court
whose raison d’etre wauld cease upon completion of its specialized m:ss;gnl; ; tr aco
count of the Choctaw and Chickasaw Citizenship Court see Ex parte ; ele ef erx;;é;
279 US. 438, 457 (1929), citing ngacedv.s Adams, 204 U);S. s (15970.;7)(.D ox referenc
i eservation Courts, see United States v, Liapox, . 575 . Ore, ).
tSivlt;‘:;Ms!pciial federal courts have been proposed subsequent (0 }:’roécssor Rxgh:n]or: :
history. Proposals for various types of administrative courts haveh E?n peren g‘;uﬂ.
alternative that will be discussed infra. See also Dix; The Death of the Conmerce :
A Study in Institutional Weakness, 8 Am. J LegaL Hist. 238‘ (1964). 1 Iabor court

A number of proposals for special administrative COUIts advocate :;{specm Jabor court

and a trade court. For separate discussion of a special labor court see Kutner, Due

xprofessor of Law, The College of William and

Mary.
Tri};)pe, Washington, D.C. Reproduced from 14

W. & M. L. Rev. 473 and 15 W. & M. L. Rev. 33
(1973).
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Of counsel, Bechhoefer, Snapp, Sharlitt &

tive analogies, and'their failures may reveal caveats that should be con-~

sidered in connection with the proposed environmental court,

Of the special courts that have succeeded, the United States Tax
Court offers the most complete basis for comparative study. It was
created as a special adjudicatory tribunal necessary to achieve five basic
purposes® First, the complexities of tax adjudication werc deemed to
require the special expertise that a specialized court could best provide.
Next, it was hoped that such a specialized tribunal would free the “regu-

lar” courts of a significant and steadily increasing workload. Third, it -

was envisioned that a specialized court would achieve a degree of uni-
formity or at least a consistency in its decisions that wa, lacking in

- the regular courts. Further, by relegating most tax litigation to a special

court, it was anticipated that greater dispatch would be achieved in
the resolution of controversies. Finally, it was predicted that an inde-
pendent tax tribunal would allay public mistrust of a system which
previously had combined tax assessment and adjudication within a single

of Economy: A Proposal For a United States Economy Court, 15 U. Miamr L. Rev, 341
\1961). For debate of the merits of a trade court see Berger, Admrinistrative Courts, 27
J. Bar Ass'n D.C. 16 (1960); Kintner, 24 J. Bar Ass'~ D.C. 10 (1957) (for the negative);
Sellers, The Administrative Court Proposal-Or Should Judicial Functions of Admin-
istrative Agencies Be Transferred to an Administrative Court, 23 J, Bar Ass'~v D.C. 703
(1956) (for the affirmative). See also Berger, A4 Reply to Connmissioner Mclntyre's Ar-
tack on the Trade Court Proposal, 29 J. Bar Ass'y D.C. 337 (1962) Berger, Remouval of
Judicial Functions from the Federal Trade Cownnission to a Trade Court: A Reply to
Mr. Kintner, 59 Micu. L. Rev. 199 (1960); Kintner, The Trade Proposal: An Exantina-
tion of Some Possible Defects, 44 AB.A.JL. 441 (1958); Kintner, The Current Ordeal of
the Administrative Process: In Reply to Mr. Hector, 69 Yarx L.J. 965 (1960) (defense
of the Federal Trade Commission’s performance and in opposition to a trade court);
Maclntyre, ‘Administrative Court Proposal, 29 J. Bar Ass'y D.C. 316 (1962); Mlinor,
The Adnrinistrative Court: Variations on a Theme, 19 Oumo St. L.J. 380 (1958). The
foregoing is by no means exhaustive, buc rather provides a representative survey of
some leading points-of-view, For a discussion of the Emergency Court of Appeals, see
Laws, The Work of the United States Emergéncy Court of Appeals, 11 J. Bar Ass™
D.C. 100 (1964). ) e

9. The Board of Tax Appeals was created in 1918, (Revenue Act of 1918, ch. 18,
§ 1301, 40 Stat. 1140-41). It was removed from the Internal Revenue Service by the
Revenve Act of 1924 and achieved its present status as technically an independent agency
in the executive branch of the government in 1926, It became known as the Tax Court
by the Revenue Act of 1942, 56 Stat. 619, Tit, 5, § 504 and has continued through various
succeeding Revenue Acts as a distinet judicial entity with national jurisdiction. Brown,
The Nature of the Tax Court of the United States, 10 U. Prtr. L, Rev. 295, 309 (1949);
Brown & VVhitmire, Forum Reform: Tax Litigation, 35 U. Cin. L. Rev. 644 (1966); Del
Cotto, The Need for a Court of Tax Appeals: An Argument and a Study, 12 Burr. L,
Rev. § (1962); Drennan, The Tax Court of the United States, 75 \W. Va, B, Ass'v J.
12 (1959); Griswold, The Need for a Court of Tax Appeals, 57 Harv. L, Rev. 1153, 1154
(1944) (“[Tlhe Tax Court is in organization, tradition, and function a judicial
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bodym “The actual expenence of t
though some of these €
to various degrees;. generally,
cessful albert not totally £:

. ‘ *'-’ * ’*
Wrth respect to the five prevmusly
basis for the creatton ‘of the Tax Court,
the Tax (Jourt has been least success
sistency “of decisions. - However,
functioning ‘of the Tax
duce uniformity or consistency in t

rural problems. The first is that it was not given exc
d in the Report of the Senate ]udrcxary Com-

This problem was articitlate
mittee to the 91st Congress

The emstmg tax lrtrgatron syystem is not the,

analysrs _ At the heart of the problem ist
ure. Trial of
the U.S. district courts, the Tax'

This. division breeds diverse in- -
laws, delays fin] resolution
g, and contributes signifi-

‘burdened ]udrcral system. o4

existing tax litigation struct
among three separate forums:
Court, and the Court of Claims.
terpretatxon gad apphcanon of the tax

of conflicts, encourages forum shoppin

cantly to the stram on our OVer

The second obstacle to uniformity and con
is the appellate process: Tax Court decisions ar
s, a system that tends to f

he relatlvely premse and as

~ circuit courts of appeal
diverse ruhngs even m t
knowledge it controls.

54, SENATE SUBOOMM ON IMPROVEM

xpecratlons were chimerical, otherswere I
the Tax Court has basa reasonably suc-
-¢e of the need for rmprovement. . :

ENTS 'N JUDICIAL

he Tax Court has proved that al-

ealized +

noted reasens that provn~ ad the
¢ there is little, if any, dispute: that
ful in acluevmg umforrmty or.con-
this failure is not attributable to the

Court ifself. The inability of the court to pro- -
ax decisions results from two struc-

lusive: ]unsd1ctlon

nroduct of reasoned
he trifurcation, of the
tdx dlsputes is -divided

51stency in tax decisions. -
e reviewed in 11 different

oster conflicts and
certamable ﬁeld of

MACHINERY, Tue FepERAL JubtciaL. -

SystEM, S. Rep. No. 92 134 92d Cong,, 1st Sess. 7 (1971)
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~“The lesson of the experience of . the T
Corir ¢ Tax Court appears to be t
N ngeczssss ai;m&els] I::)f ocreate a special environmental clhlhrt system, 1}tlawlllil
s ]ur,lSdlcmonrmlty is to be achieved, to grant exclusive trial and
o urisdiction otl'er envuonmental l1t1gat10n to the specialized
e S O 1<1:nta courts and to narrow the grounds {or appeal
to the Supre Amemz; to the smallest amblt, consistent with the Con-
n ]udlcml tradltton.

. ;(ertllglzeé%e;:rtt t;)f tllzre scope of Supreme Court review of decisions of
2 possible nvironmental Appeals, the Court’s evident distast
for ig;n a};}():tm% with technical environmental ‘details and its concern fo?:
th thePW o. (siuchtrme—eonsummg litigation on its workload (manifest
yandotte, General Motors and City of Milwaukee c‘a'sesS

/3

 strongly suggest that the Supreme Court could be relied ypon to respect

the pu
grranpt <rzteanc.)tsle and. function of a Court of Environmental Appeals and to
oo orari sParmgly Yet even the determination of whether t0
grar jorari requires deliberative time. The Congress. if it decid
mentl;z:ittz ;n e?vu}cl)nn;sntal court system including a Cougt of Ilnvrroris
Appeals, should give careful consid ,
‘ ideration to th
el ; should give ful ca e scope of review
yIt Supreme Court in view of its increasingly onerous Vsorkload
is im
ot . ptc;rtant to consider whether environmental litigation has mani-
fested ty mg altlnpr.;achmg the conflicts and diversity that - gave rise to
ation of the Tax Court. Deci |
isions construing and a
Ivin
Nat1onal Envzronmental Pohcy Act (NEPA)® span a perl)d)d ofg t}lle
only

three years—19’
Pymsyna ;f ?115;1% through 1972. Durmg this peried, NEPA has been th
lmowon Azs stantial part of environmental l1troatlon although su l:
as arrsen from other statutory and common lawgbase C‘“
s.

By declaring ‘the nauonal envrronmental ohc
in bro
;egn;;l;iialtr;?tte) ugter%retatlonal dispute, N}l)_tPAyrs fashldrcliednl(d ierlh?r?}
T Ollf:ee fhtlr.lgauon % Section 101(a) declares that “it is
St nd locgl policy of the Federal Government, in cooperation \; th
a governments “and other concerned pubhc and pnv:lte

d1trons unde
T wlnch man and n
aturé can exist in
productxve harmony
9

* and fulfill the socml economic, and other requirements of present and
| ic, t q P
.future generatlons of Arnerleans. Section 101 (b) is perha -
\ ‘ ps some

“64. It is.noted in 3.Co ’ ' ‘
UNCIL ‘ON ENVIRONM] - :

at that ¢ ENTAL QuaALITY AN .
numbe point “1”7511"& ‘T i¢ Jawsuits brought under’ NEPA o e 249 (1972) that
umber over 200 - since its enactrnent now

65. See Hanly V. Mitch

ell, 4 ER.C. 1152,

bier, « 1l53 (2d Cir, 1972), in

g-noted that NEPA is “z statute whose ‘meaning is more u)r;chr;t:l’:lfhladucge Feio-

most, nog

7,“1,. ly be aus l l I y ty N
3 ec elatl ] l’le but a]s becauserof (5} g n rall g Of ins phtasl
ere. C e 1t 1§ Ve w, (o} t]l ene LS ng.
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what less general: “[1]t is the contiruing responsibility of the Federal
government to use all practicable means, consistent with other essential
considerations of national policy . . .”” to achieve six stated environ-
mental objectives, which are in themselves quite general, For example,
the third objective seeks to “attain the widest range of beneficial uses of
the environment without degradation, risk to health or safety, or other
undesirable and unintended consequences.”® .. ‘

Tt would be difficult to devise 2 more effective way to stimulate litiga-
tion, and, given the general tone (some would say, vagueness) of thg
policies, reasonable judges in the various district courts and courts of ap-

-peal would almost in‘evitably read these poliéy objectives to mean dif-

ferent things in differing factual contexts and accordingly would require
differing standards of conduct. If these six enumerated “policies” are
transformed into “substantive rights” as a recent deasion in the Eighth
Circuit holds,”” then the tendency of the quoted ‘portion of section
102(1) to proliferate litigation would be enhanced.

" NEPA contains no enforcem:nt provisions as sach, but as a result

of thc, public outcry resﬁlting-from the ill-famed 1969 oil blowout of

~ the offshore wells in the Santa Barbara Channel, _Congreés added the

so-called “action forcing” provisions of section 102:%* This section di-
rects that “to the fullest extent possible: [TThe policies, regulations,
and public laws of the United Srates shall be interpreted and adminis-
tered in accordance with the policies set forth in this Act. ...”
Section 102(2) requires all agencies of the federal government to
perform eight categories of complex environmental duties. To date,
the duty to prepare a detailed impact statemént has-been the most pro-
lific stimulant of litigation. Section. 102(2)C requires all agencies -of
the federal government to “include in every recommendation or report
on proposals for legislation and other major Federal actions significantly
affecting the quality of the human environment, a detailed statement
by the responsible official.” This statement must include the nature of
the environmental impact, adverse. effects which cannot be avoided,
alternatives o the proposed action, the short term uses versus long term
productivity of the environment, and any irreversible and irretrievable
commitments of resources involyed. Although these requirements are
slightly more specific thun the stated environmental objectives of NEPA,
«courts have adopted markedly different philosqphies in. construing
the meaning of these prerequisites—differences which by no means have
definitively resolved the question in a uniform manner. Celvert Clffs’
Coordinating Commrittee v. AEC®™ is perhaps the most celebrated early
environmental decision that considered what was sufficient to constitate

" an adequate impact statement under the NEPA. Judge Wright not only

underiook to determine the legal adequacy of the Atomic Energy Comi-
mission’s initial regulatory response to the requirements of NEPA in
its nuclear licensing proceedings,™ but also went beyond the immediare
dispute in order to write an essay which purported to interpret “NEPA’s

67. Erivi);onmentali Defense Fund v, Corps of Engincers, 4 ER.C. 1721, 1725-26 (8th
~ Cir, Nov, 28,1972). . '

69. 449 F.2d 1109 (D.C. Cir. 1971).
: 80

-~ at fuce value a certification that the

1970 (WQIA).™ The AEC made

 Fund v. Armry Corps of Engineers™

.- requirements which, if followed, will insure

- Opposing agency action, \from bringing new or additiona

even after the final EIS has been forwarded to CEQ. So
~-sary to dot all the I's and cross all the T’s in an im

- holding: “[1]t is doubtful th

":ltmgtufie and :approacg.”:‘ ‘The ‘decisi(")‘nf'is rcpiete ‘with dicta havin
1€ tendency to expand the impact of the application of NEPA
agency licensing process. g e applxcaqog Of; NEPA 1o, the

The court remanded the casé for fﬁrt

. ¢ ‘ L AEC £ L i
inter alia, the AEC, pursuant to its pub! proesedings because,

tished) regulations,™ had accepted
at fic : » > proposed plant would .conform to
+he standards established by the Water Quality Improvement Act of
0 (W ; no independent reappraisal of that
certification l?ut, pursuant to its. regulations, considered it “dispositivc”
as to th,e‘-enw:oz}mental Impact on water.. The court characterized this
- < - ] - 3 \ . - )

AEC action as “abdicating entirely to other agencies’ certifications.” ™
'It reasoned that because WQIA did not forbid a further evaluation of
P N - .. . ¢ . y N | ) . 3 : .

Ympact on water mncluding “the NEPA balancing analysis,” that there-
Yore AEC *. . . st conduct the obli : '

re AR ; gatory analysis under the pre-
, .9 P ‘ ‘
scribed procedures.” ™ The court’s view was expressly contrary to the

statements gf S‘.c‘:natqr\s _Iacl‘{son and Muskie, and Congress subsequerntly
‘has statutorily contradieted this aspect of Calvert Cliffs’ in Section 511

| pf the Fie'd‘eral Water ?ollution Control Act of 1972.7

. By contrast, the federal distri: ¢ court in. Envz'rom;zéntal ‘Defeme
expressed a",,consi,derably less rigor-
‘ous and expansive philosophy of interpretation of NEPA’s impacf state-

ment requirements. Judge Eiscle held that “the NEPA sets up certain
, | that the decision-maker is

. fl]ﬂ);l aware of all perunent facts, problems and opinions with respect
tlc: the environmental impact of the proposed project. . .-, Although

the impact statement should, within reason, be as éomple ssibl

‘ ! : te a§ possible
there is nothing to prevent either the agency involved, e ; ’

‘or the parties
I information,
ecision-makers
it is not neces-
. pact statment,” ¥

T h‘e Court of Appeals for the Eighth Circuit upheld the decision of
F?xe district court to dissolve the injunction against continued construc-
tion of the Gilham Dari and specifically concurred in the district court’s
at any agency, how bjective
sincere, however wefl-staffed, an(}i’ hbﬂwezrr;r,h \xiltg;:r?éz{:luzzﬁllg “sz;’;:
up wmh a perfect environmental impact statement in connection with
any major project.” ® The Eighth Circuit also quoted with approval

opinions-and arguments to the attention of ‘upstream’ d

79. 4 ERC. 1097 (ED. Ak, May 5, 1972),

81. 4 ER.C. 1721, 1725 (8¢h Cir,, Nov. 28, 1972).
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~ the Nation’s needs are not infinite.

 Srage’. ..

““gntil the ARG ref-jives notice by an application for a permit

, ‘D o R 82 o
the language of Natural Resources Defense ,Co_zm.czl. .. M,orto:lz thactlz
“vhe statute must be construed in the light of reason if it is not-to deman

what is, fairly speaking, not meaningfully possible, given the ohvizus,

that the resources of energy and research—and time—available to" meet
' », &y, ; : «

Apart from fuch divergent judicial philosophies as to how liberally

NEP. 1 be interpreted, vi ' 'y d criterion of
NEPA should. be interpreted, virtually every term anc erion. of
" 'NEPA, and especially its impact statement requirements, are ib-.
"ject of litigation; even the question of when in the decisional process

i 1t uired has received various treatment. -
the impact statement is required h: receive varl et | tions
-~ After the decision in Calvert CIiffs’, the AEC issued n g

" to meet the ‘Tequirements imposed by;jth‘f:.*Court‘ls( interprét.atxpn -fof

 NEPA. These régula‘tions\pmvid‘e, inter al;a, that :e‘ach ap.phca.nlt }(;Z
“a permit to construct a nuclear power rgactor~sl1all Su;mltm\::t h =
“application three hundred (3OQ) copies—of 4 separate t?ctrll ;Pe‘,r o
titled ‘Applicant’s. Environmental Report—Constructio

» 8 Jmplicit in this rule is that an imPaCt’Stzgelzent'“:gz;
supplied prior to begivnning‘an‘)‘f act of construction. Iin‘dee ’,:‘ngt St;t_e_
construction can begin until after the AEC final vdyetal ’c  impa 3 rarer
nient aﬁd"ad"ver\sary hearings are _c’oleet‘ed.“ I?owﬁever,’tb]s .refquflen} ES
has been cha‘llenged by environmentalists as being inadequate for vario

e de 086 that § impact
reasons. The Scientists’ Institute has contended®® that such an imp

statement was required before the AEC legally could undertake research

“and development conzerning the feasibility of the Liquid Metal Fast
" Breeder Reactor. The AEC took the position, upheld by the district

e S D T e
court, that an impact statement was not: required by NEPA until th

* stage of coristructing ;the‘demOnstra"tifm plant yvas :ea%;;ll.?BiE h;;(::i
" held that “[a] decision to proceed with the PFQPOS?Q F] hj/-’\};wm

" stration p‘la‘nt is mot un -action of Fhe ngeral‘ govgmm;r}f [\)[NF Bi{ R
~ commit the Nation to the construction of large numbers of LMFBR’s.

Indeed, the court would not impose the req’ui.’rem‘em .er,gnv'iiI:npact state.-;
ment unti’ a commercial applicant had filed its app}xcatmn_ 9: a Per;m
to construct an LMFBR®™ - . L

" In Gage v Commonwealth Edzso'n,“. plaintiffs (f;{rrner§ and cg:;;
cerned citizens of Brookfield, “_Illinox‘s,)j_sought an)m)qr{cuo.n again

Commonwealth Edison (CE) to preclude CE from exercising its powers
of condemnation under Illinois law to appropriate farmland. for use

cooling pond for clear power reactor. Plaintiffs argued
as a cooling pond for a proposed nuclear power 'to] ,

that 2 NEPA impact statement is required prior to acquisition of land

h . rotected thi nt and held'that
g ; tes. 1 he court re ected this argume b
fox.j power plant site )& {i_z a t

¢

82, Id.at 1725, citing 458 F.2d 827 (D.C. Cir. "1?72)3

84. 10CFR.§ 50, App. D (9)A (1972), R :
5. Scientists’ Inetitute v. AEG, 4 E.R.‘(....’ 1’517 (I?.D.C.,/ March ?7,‘197Z)T

220 4 ER.C. 1767 (N.D. 11l Nov. 27, 1972).
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begin its environmental survey.” ® In Lathan v. Volpe, however, the
Ninth Circui, reversing the distrjne court,prohibited further property
acquisition for. a proposed highway until completion of an adequate
impact statement. On remand, the federal district court noted that “a
sufficiently - detailed final ‘impact statement, which appends. the com-
ments received on the draft. impact statment, provides the court with
an administrative-record which is reviewable.” -

. . The different results in Lathan and Gage may be accounted for in
part by the fact that Lathan involved 2 highway project, for which no
adjudicatory proceeding is held prior to construction, whereas the AEC
does compile an evidentiary record in an adversary proceeding prior.
to issuing a construction permit; nevertheless, in both instances the
impact on the landowners—their land had becorne the target of condem-
nation proceedings—would appear to be the same regardless of the point
in time that is fixed for completion of the drafy impact statement. This
impact arises from the fact that land acquisition is an important, perhaps

irreversible step in the total process, and even if it does not start an ir-

resistible bureaucratic momentum toward ‘ultimate construction, it
cannot avoid tainting the value and quiet enjoyment of the property
involved. R : . ' i o ,

In Greene County Planning Board v. FPC,** the FPC sought to file
its impact statement after conclusion of hearings involving a licensing
under section 4fe) of the Federal Power Act.® The FPC relied on
section 7 of the CEQ Guidelines® which  provides for publication of a
draft environmental statement at least 15 days prior to hearing, “. . .
except where the agency prepares the draft statement on the basis of a
hearing subject to the Administrative Procedure Act and preceded by

adequate public notice aud information to identify the issues and ob-
tain the comments provided for in Sections 6-9 of these guidelines.” %

~ The Commission argued that the applicant had submitted a preliminary

impact statement that supplied “adequate public notice and information
to identify the issues. . . .” The court held that the Commission was in-
violation of NEPA by’conductingﬂhearingsp‘rior to the preparation
by its staff of its own impact statement. The decision is silent as to how
long before the hearing the staff’s draft Impact statement is ‘required,
although CEQ guidelines provide for making the draft impact state-
ment available to the public at least 15 days prior to the time of the
relevant' hearings.® Thus, even with respect to such a fundamental
mechanical ‘detail as the timing of the impact statement, considerable-
diversity has resulted between the different forums that have ruled on
the question. ‘ ‘ ‘

80. 3 ER.C. 1362 (9th Cir,, Nov, 15, 1971).. v
91. 4 E.R.C. 1487, 1489 (\'V,D.VVash,.f.‘\Aug. 4, 1972).
92. 455 F.2d 412 (2d Cir. 1972). L

- 93, 16 US.C. § 797 (1970).
- 94, 36 Fed. Reg. 7724-29 (1971).

95. CEQ Guidelines § 10e, 36 Fed. Reg. 7726 (1971).




Even more direct conflict, has arisen on the important question whether
the six objectives set forth in section 101(b) of NEPA™ constitute sub-
stantive environmental rights or mere policy goals. "The issue first
arose in two widely separated federal district courts that were reviewed'
in the Tenth and Eighth Circuits. McQueary v. Laird®® was a class
action ‘brought by persons residing adjacént to. the Rocky Mountain
Arsenal to challenge storage of chemical and biological warfare agents.
The Court of Appeals for the Tenth Circuit affirmed the federal district

court’s decision dismissing the complaint on the basis of sovereign im-
munity. At oral argument on appeal, plaintiffs raised for the first time -

the argument that section 101 of NEPA provided a substantive basis
for granting an injunction. The Tenth Circuit disagreed, holding that

“ .. NEPA does not create substantive rights in the plain”tif’fs~appellants -

v

here to raise the environmental challenge in regard to the Rocky Moun-
tain Arsenal.”® Envirommental Defense Fund, Inc. v. Corps of Engi-

neers'® arose in a federal district court in Arkansas and involved plain-

tiff’s contention that NEPA creates some substantive rights in addition to

its procedural requirements. Specifically, sections 101(b)2 and 4 were:
said to be substantive in nature.® The court held: “The Act appears

to reflect a compromise which, in the opinion of the Court, falls short of

‘v

creating the type of ‘substantive rights’ claimed by the plaintiffs. .. .

¢

It is true that the Act required the government ‘to improve and co-
ordinate Federal plans, functions, programs, and resources,” but it does

not purport to vest in the plaintiff, or anyone else, a ‘right’ to the type B

of environment envisionied therein.” ¢ The court concluded that LRP
the plaintiffs are relegated to the ‘procedural’ Tequirements of the
Act.”1% o SR ‘
_Before the Eighth Circuit completed its review of. this decision, the
Seventh Circuit in Bradford Township v. Highway Authbority'™ af-
firmed the dismissal of a complaint against a state-financed highway
extension on the ground, inter alia, thay NEPA section 101 did not
create a substantive right providing a basis for federal jurisdiction. The
Seventh Circuit, relying on both the McQueary and the EDF decisions,

held that NEPA section 101 was merely a statement of policy arid

creatéd no substantive rights.™ ; : ;
Subsequently, the Eighth Circuit expressly reversed the distriet court,

holding in EDF wv. Corps of Engineers:® “The district cob.t found:

that NEPA ‘falls short of creating the type of. substantive rights

claimed by the plaintiffs’, and therefore ‘plaintiffs are relegated to the - - f
procedural requirements of the Act” We disagree. The language of -
NEPA, as well as its legislative histqry, make it clear that the Act is

98. 449 [.2d 608 (10th Cir. 1971).

100. 325 F. Supp. 749 ¢ . Ark. 1971).

104, 4 ERG. 1301 (3ch Cir., June 22,1972).
106. 4 ER.C. 1721 (8th Cir., Nov. 28, 1972).
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more than an environmental full-disclosure law. NEPA was intended

to -effect substantive changes in decisioninaking.’ k 5

‘ ceeded to cit.e‘ various portions of section 101 as

‘stantive provisions, - o :

.. This conflict was compounded in the Fourth Circuit. A district court

- ruled with respect to NEPA in Conservation Council v. Froeblkel®
that, “[c]ourts that have discussed these requiremen‘tls‘ havé. consistent]

~held that ~.t}‘leSC requirements  provide only proceduml remedies imteazl’

of substantive rights. . . .” ™ The court relied, inter aliz, on fht; dis-
- trict court’s.decision in EDF v: Corps of Enginéeis.m S’ﬁbse uentl

the F ourth Circuit affirmed this decision in a brief ‘per curiam qopinio};;

'™ The couft pro-
conStituting such sub-

Courts have also differed substantially on the questior of the scope
- of judicial review of agency determinations under NEPA. The ﬁeS;i(l))il
‘as to whether "tl}e Six provisos ¢f section 101 are mere poliéy ol?jectivw
or are substantive rights has influenced judicial determination of the
proper scope of review. The spectrum of possible review includes at
one extreme the Froehlke view that NEPA requires only full disclosure,
and as long as the agency adequately canvasses the alternatives and
their environmental implications in its impact statement, it has satisfied
NEPA 12 Calveft Cliffs would seem to contemplate a somewhat
broader - review: “The reviewing courts pfobably_ cannot reverse a
substantive decision on its merits, under Section 101, unless it be shown
that the actual balance of costs and benefits that was struck was arbitr
or clearly gave insufficient weight to environmental values.” 113

- The Second Circuit in' Scemic Hudson Preservation Conference v.
‘FPC"* specifically addressed itself to the contention that “different
- standards ought to prevail with respect to issues arising in an environ-
mental context.” ™ The: court rejected this view,. . , , 7

108. 340 F. Supp. 222 (MD.N.C 1972):
110. 325 F. Supp.' 749 (E.D, Ark~i.197‘1). See notez 100-03 supra and accompanying text,

112. The Tenth Circnit in Nativnal Helium Corp. v. Morton, 455 F.2d 650 (10th
Cir, }971), held that no review on the merits is available: “The decisions are also clear
that the mandates of the NEPA' pertain to procedure and do not undertake to control
dccxsmnv‘making within the departments.” Id. at 656, : ‘ o

113. 449 F.2d 1109, 1115 (D.C. Cir. 1971}, This view was followed in Natural Re-
sources Defense Council v. Morton, 458 F.2d 827, 838 (D.C. Cir. 1977): “So long as the
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The court cited the holding in Citizens.to Preserve Overton Park, Inc.
v. Volpe that “although this inquiry into the facts is to be searchmg
and careful, the ultimate standard of review is a narrow one. The court
is not empowmed to substitute its ;udormem: for that of the agency.” "
Under this line of cases,™ the reviewing court can extend. its review
to ascertain whether the agency acted in an arbitrary or capricious man-
ner (e.g., gave no consideration or demonstrably inadequate considera-
ticn to environmental issues) and whether the findings of t:he agency
are supported by substantial evidence.

Unforrunately, these “traditional” tests of the scope of )uchmal re-
view become blurred and perhaps, eroded dependmrr on the reviewing

court S v1ew as to how far it must go to determine whether the evidence
sufﬁment,” and also as to whethc* NEPA is: strxctly a procedural full-
dlSClOSUIC statute or whether section 101 creates substantive rxghts. The
‘Elghth Circuit in EDF v. Corps of Engineers'®™* while 1mphedly recog-
nmng these tradmonal” tests, nonetheless held that “the trial court’s
opmxon 1S.in er1 or insofar as it holds that courts are precluded from re-
viewing agencxes demsxons to determine if they are in accord with the
substantive requxrements of NEPA.” ™ The court upheld the agency
and found that “we have reviewed the record thoroughly and are con-
' vinced that even if all factual disputes are resolved in favor of the plain-
tiffs, the decision of the Corps to complete the dam cannot be set aside
as arbltrary or capricious . . .. We have reached this conclusion after
a serious consideration of the argurhents in favor of and ‘against com-
pletion of the project. In large part this has necessitated a balancing,

on the one hand, of the benefits to-be derived from flood control, and on

the other; of the importance of a diversified environment.” ™. In this
regard, the court.conducted a detailed factual analysis that amounted
to a judicial cost-benefit analysis. The danger of this approach is ob-
vious. Even if the facts had been different or the court more eriviron-
mentally “liberal,” it is clear that the court felt empowered to conduct
its own cost-benefit analysis and reach a conclusion opposite that of the
agency. Indeed, this is precisely the approach taken by Judge Oakes
in the dissent in Scenic Hudson:.

If this case came to. us ‘without environmental overtones, . . .
I would be constrained to take the viewpoint of the majority. For,
whether or not I agreed with the weight given by the Federal
Power Commission to alternative sources of power, . . ; the court
would be conclusxvely bound . . . by findings supported by “sub-
© stantial evidence,” parucularly when the Commission is acting
within its own field of ¢ ‘expertise and judgment.” 124

officials and agencies have taken the ‘hard look’ at environmental consequences mandated

by Congress, the Court does not seek to xmpose unreasonable extremes o to interject

itielf within the area of discretion of the executive as to the choice of the action to be
taken.” (citing Calvert Cliffs’).

114, 453 F.2d 463 (2d Cir. 1971).

7. Id, citing 401 U.S. 402, 416 (1971).

121, 4 E.R.C. 1721 (8th Cir., Nov. 28, 1972), See note 81 supra.
124, 453 F.2d at 482,
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« + + Judge Oakes’ approach is not distinguish~
able from the “balancing” by the Eighth Circuit in the EDF case.

Whatever the appropriate scope of judicial review of’ environmental

 issues, whether they arise under NEPA or some other statute, it is es-

sential to have a consxstent rule and to know what that rule is. More-

over, if judicial review is to be “liberalized” in environmental cases, and

agency cost-benefits analyses are to be supplantnd by judicial cost-
beneﬁt determinations, it becomes even more important that the court
on review possess an authenuc expemse. Otherwise, not only the scope

of review will vary from court to. court, but the degree and nature of -

]udxcxal ‘second-guessing” of agency. determlmnons will vary 3 with the
‘court’s Iargely non-expert and subjective judgment concerning environ-

mental values. From the foregoing, ‘which by no means exhausts the-

examples of conflict and varying interpretations of NEPA by the

. courts, Y% it is appdrent that. envu‘onmental demsxons 1ssamcr from- thei

I

eustmg federal courts are achlevmg far less consxstency than is desirable,

- and-indeed necessary, to cope 'with national environmental reform ob-

y.:cmes. As a result, agency action is being seriously impeded-for lack

of cmsmtenr ]udlcml mterpret:amon having . precedemal value.

A FURTHER COMMENT
On Aprll 27 1973, the Deputy Assistant Attorney - General in charge
of the Land and Natural Resources Division of the Departrnent of Justice
announced that that Division “has tentatively taken a posmon recom-
‘mendmg acramsL the establishment of an environmental court.”$ This
" announcement aligns with the 'renerally negative views expressed by

several commentators as to the feambxhty and desxrabxhty of a specml en-

vironmental court system.*
The Task Force report assers:

There is virtually no evidence of support for a separate environ-

mental court among those most directly affected by the manner in

’ which environmental controversies are handled. Experience sug-
. gests that a court lacking active support from any of the influen-
tial interests to be affected by its operations does not have a bright

future ™

4. Oakes, Developt}zerns in Environmental Lew, 3 ELR 50001. 50011-12 (1973)
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Elsewhere, the report notes that various respondents to its question-
naire expressed “fear that an environmental court would lack institutional
strength to withstand the pressures likely to be focused upon it by
special interest groups.” s Similar misgivings about the institutional
strength of special environmental courts have been expressed by Judge
Oakes:

[I]t is quite possible that the appointment of Environmental
‘Court judges would be much more subject to influence by lobby
than are appointments of district or court of appeals judges. This
is true simply because those whose aims are not supportive of en-
vironmental protection Wwould be likely to concentrate their very
"substantial resources on influencing the appointments to these spe-
cialized positions® ‘ : :

) & L Y . * t ' .
It is, of course, possible to postulate a priort that any proposed institu-
tion will be weak, and venal. Absent any corroborative ¢vidence, how-
ever, such speculation ‘is unpersuasive. Moreover, in the case of an

environmental. court, there are several constraints which indicate such

pesSimist‘icyassumptions are ‘without basis. Since one of the postulates

of the: Task Force study is that “the court would be created as a con-
stitutional, rather than a legislative court,” ®all of the existing civil and
criminal Jaws and regulations and the canons Qf ethics. thgt assure proper
conduct by federal judges and parties participating in litigation before

: existing federal courts would apply in an environmental court,

Furthermore, judgés designated to handle environmental litigation

can be selected in the same manner as judges in exisy:ing federal courts.
Such appointments are subject to ‘confirmation by Congress, a body

" which repeatedly has.demonstrated its disposition to enact effective en-
' vironmental reform legislation regardless of the impact on pewerful

interest groups. In addition, Congress has on occasion refused to confirm
appointments, especially those to quasi-judicial agencies, when there 1s

 evidence that a prospective appointee might be unduly industry ori-

ented® There is thus no basis to assume ‘that even if the President ap-
pbinted judges with backgrounds suggesting a possiblfa bias against
environmental reform; Congress wouid confirm therrf.. Fma}lly,\m hght
of the high - quality of appointments to top positions in agencies
such as the Environmental Protection Agency, the Council on Environ-
mental Quality, and the National Oceanic gnd Atmospheric Adr'run-
istration, there is no indication that the President would not continue

to appoint candidates possessing the highest order of competence, in-

tegrity, and objectivity. . ;

In an abundance of caution, Congress may well see fit to assure both
institutional strength and high integrity by 'crez}ting special judicial
machinery as an adjunct to existing federal district courts to try en-
vironmertal litigation. A special panel of the trial level judges could
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constitute a single erivironmental court of appeals to review environ-

mental decisions. Implementation of such*a systen would remove the
serious threat to the credibility and effectiveness of adjudication of en-
ylron‘mentgl cases presently resulting from conflicts among circuits on
interpretation of NEPAX Such conflicts not only significantly ob-
struct uniform and consistent enforcement of important environmental
laws, but also render compliance by the many important affected in-
dustries more difficult. As a result, such industries have incurred sig-
nificant unnecessary economic costs.®® Moreover, uncertainties regard-

ing statutory requirements: have resulted in delays in bringing on-line

many industria] activities required by the public interest.
Certainty, or at least predictability, in environmental law would en-
hance appreciably industry’s ability to plan comiplex and costly facilities,

- some of which require a decade’s lead time to complete. This certainty

in the environmental area is at least as important to the orderly growth
of an industrialized, populous society as is certainty in the area of tax
law.8 Faced as it is with the need greatly to expand industrial capacity
to keep‘pa‘ce with public demand and to assure attainrnent of the high
standard of living that is one of the society’s stated goals, the United
States can ill afford a “trial and error” jurisprudence that unnecessarily
renders environmental planning unpredictable and costly. It is submitted
that uncertainty as to the substance of environmental legal requiremients,

“not the possibility of excessive industry-oriented pressures, is the major -

- present threat to the institutional strength of federal courts adjudicating
environmental cases. ' “ |
The so-called “energy crisis” is only the first of a series of resource
crises this nation will experience unless the present large and growing
body of environmental constraints on productivity are skillfully, prompt-

ly, and consistently articulated. Thus, in evaluating the final conclusions

of the Task Force on the need for creation of a special environmental
court, Congress should give careful attention to the importance of achiev-

87. Whitney, supra note 5, at 486-501. .

88. It is not a little disquieting to learn that at least one judge appears to approve
of inter-circuit conflicts. Judge Oakes notes: “Although the Supreme Court say
eventuglly bring into line conflicting doctrine in the different circuits and states,
there is a healthy cross-fertilization which occurs from having different courts rule
on given environmental questions and then living with those decisions for a time.”
Oakes, supra note 4, at 50011 (emphasis supplied).
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1ng umformlty and consistency in adjudication of environmental ques-
tions. It is ménifest that the present judicial system fails to produce the
requisite uniformity and consistency. It is equally clear that a special
environmental adjudicatory system such as that ke discussed would
Producc uniformity and consistency as well as- other significant ad-

vantages, not the least of which would be notlccablc workload relief |

at all levels of the federal court system,

A final matter reported by the Task Force deserving comment is the -

“concern over. the possibility that creation of an environmental court
would lead to additional specialized courts and the fragmentation of
our judicial system.” % It is not clear why the possibility that Congress
might enact additional techniques for special adjudication of identifiable
bodies of specializéd litigation should be a matter for concern., Additional
special courts may or may not be required to cope with future work-
load crises facing the federal judiciary. Specific proposals for other
special adjudicatory mechanisms may well be advanced and should be
considered on their merits. However, Congress retains the power to
determine whether any given proposal will be implemented. Its decision
to provide the institutional machinery for specml environmental 1d)udxca-
tion would in no way irreversibly commit it to a course of action that
would result in an unduly balkasized judiciary. The simple fact is that
the judiciary has functioned acceptably for decades with a system em-
bracing both general and specialized courts, and there is nothing in the
experience of existing special courts which supports the contention that
the effectiveness of our judicial system would be impaired by prowdmg
for specialized adjudication of environmental litigation.
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SPECIALIZED FEDERAL COURTS -

Henry J. Friendly#%

- Judicial jurisdiction in patent matters is now divided between
specialized and unspecialized  tribunals. If the Patent Office denies
an application, the applicant may choose between an appeal to the

~ Court of Customs and Patent Appeals and a civil action against the
Commissioner in the District Court for the District of Columbia, &
with an appeal lying to the Court of Appeals for that circuit. A party
dissatisfied with a decision of the board of patent interterence on a
question of priority may 'appeal to the -Court of Customs:and Patent
Appeals® or may sue in any appropriate district court; if the adverse
party chooses the latter remedy, the appeal to the Court of Customs
and Patent Appeals will be dismissed. No reason appears in either

_ of these situations for allowing a choice between an expert and an
inexpert tribunal. : , ' =

The more familiar types of patent litigation are the action seek-

ing an injunction against infringement of a patent actually issued,
and its converse, the action for a declaratory judgment of invalidity
or non-infringement. Such actions are brought in the district courts,

and are subject to the same provisions for appeal as any other case
in those courts. .

An objection that has long been made to this method of handling
patent litigation is the disparity of results. This was. put, quite mod-
erately, thirty years ago:1°

[I]t is widely felt that although the court decisions are a necessary
improvement to the prospective and sketchily informec judgment of the
Patent Office, they leave much to be desired in consistency and uniformity
and cdnsequently in their effect-on the confidence of those dealing with
meritorious inventions. _ft is quite possible that in districts where patent
litigation is less frequent, a series of cases involving weak or oppressive
patents may incline a"judge harshly toward meritorious patents; and a
converse effect is likewise possible.

10. Woodward, A Reéconsideration of the Patent System as a Problem of
Administrative Law, 55 Harv., L. REV, 950, 960 (1942) (footnote
omitted). ’ i . : : :

*Senior Circuit Judge, United States Court
of Appeals for the Sesond Circuit. - Repro-
duced fzrom FEDERAL JURISDICTION: A GENERAL
VIEW 154-159, 161-163, 165-168, 177, 182-189
(Columbia Univ, Press, 1973). R
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The serious problem today is not the wiffering visceral sensations of
district judges, but rather the contrasting attitudes of the various
courts of appeals on the issues of invention and novelty‘kl—,‘;—a differ-
ence which the Supreme Court’s two decisions of 1966,'* not sur-
prisingly, did not end. This accounts for the mad and undignified races
that sometimes occur between a patentee who wishes to sue for in-

fringement in one circuit believed to. be benign toward patents, and

a user who wants to-obtain a declaration of invalidity or non-infringe-
ment in one believed to be hostile to them.’* The stakes have now

become higher than ever. While it was long the rule that a court of
appeals should give great respect to the decision of another uphold-
ing -or denying the validity of a patent,™ the Supreme Court broke
new ground in 1971 by deciding that a declaration of invalidity in a
suit for infringement in one circuit would generally work as a col-
lateral estoppel on the patentee from claiming validity in another,!®
- although, of course, the converse is not true. If this rule should be
extended to actions for declaratory judgments by alleged infringers,
as much of the opinion’s discussion of judicial economy would sug-

gest, the incentive to anticipate a patentee’s suit by instituting such -

an action in a circuit thought to be tough on patents will be height-
ened. o : ’
Another strong argument for removing patent litigation from the
ordinary courts is the increased complexity of their subject-matter:
It was not hard for ordinary judges to comprehend a patent like that
in one of the leading cases of early years, which substituted porcelain
or clay for wood or metal in doorknobs.™ Indeed, I did not find the
subject for what for long was my only patent opinion—women’s
girdles™—to be unduly technical. But the courts must also deal today

11. Professor Irving Kayton has made an empirical study of the attitude
of the circuits toward patents. The extremes range from the Fifth
Circuit,  which upheld 52% of the patents it considered between
February 1966 and September 1970, to the Eighth - Circuit, which
invalidated every patent it considered during the same period. Kayton,
THE Crisis OF Law IN-PATENTS A-10 (1970), :

12. Graham v, John Deere Co., 383 US. 1 (1966), with which were
decided Calmar, Inc. v. Cook Chem. Co. and Colgate-Palmolive Co. v.
Cook Chem. Co,; United States v. Adams, 383 U.S. 39 (1966). These
cases represented the first occasion since Great Atlantic & Pacific Tea
Co. v. Supermarket Equip. Corp., 340 U.S. 147 (1950), in which the
Supreme Court dealt with the issue of patentability.

13. See Kerotest Mfg. Co. v. C-O-Two Fire Equip. Co., 342 U:S. 180
(1952), for a discussion of the relevant considerations when the
patentee sues to enforce in one circuit and an alleged infringer brings

a declaratory judgment action in another circuit to find it invalid. An

excellent example of this phenomenon is reflected in Mattel, Inc. v.
.. Eouis Marx & Co., 353 F.2d 421 (2d Cir. 1965), petition for cert.
- dismissed, 384 .U.S. 948 (1966), where less than' 24 hours elapsed

between the service of process in a declaratory judgment action

instituted in the District of New Jersey and the filing of an infringe-
_ment action in the Southern District of New York.

15. Blonder-Tongue Laboratories, Inc. v. University of Illinois Founda-
tion, 402 U.S. 313 (1971). The Court here accomplished by decision
‘what President Johnson’s Commission on the Patent System had
recommended should be effected by legislation. “To Promote the
Progress of . . . Useful Arts” in an Age of Exploding Technology,
REPORT OF THE PRESIDENT'S COMMISSION ON THE PATENT SYSTEM
38-39 (1966) [hereinafter cited as JoHNSON. COMMISSION REPORT].
The estoppel will not exist if the patentee can establish that he did not
have “a full and fair chance to litigate the validity of his patent” in
the earlier case. 402 U.S. at 333, '
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with a great number of patents in the higher reaches of electronics,
chemistry, biochemistry, pharmacology, optits, harmonics and nuclear
physics, which are quite beyond the ability of the usual judge to
understand without the expenditure of an inordinate amount of edy-
cational effort by counsel and of attempted self-education by the
judge, and in many instances, even with it.!® The judges ‘who hear
the case in a suit for infringement on appeal are no better off except
for the benefit they can derive from the district court's opinion. In-
deed, save in this respect, they are rather worse off since the limited
time available for argument prevents their gétting as much assistance
?rom counsel as did the district judge and, once the argument is over,
it is cumbersome to have further recourse to counsel for help on tech-
nical matters that may assume new importance as a result of study.
I am unable to perceive why we should not insist on the same
level of scientific understanding on the patent bench that clients de-
mand of the patent bar, or why lack of such understanding by“the
judge should be deemed a precious asset.’® Ag Judge Learned Hand
well said, “To judge on our own that this or that new assemblage of
old factors was, or was not, ‘obvious’ is to substitute our ignorance
for the acquaintance with the subject of those who were familiar with
it.”20 Such superior competence over the experts of the Patent Office
as a judge may possess comes “not because of his non-expert per-
sonality, nor yet because he hears tax cases, bankruptcy cases; and
other private litigation, but because he has the advantage of hind-

18. During an early year on the bench, I was told that a computer patent
then in litigation in the District Court for the Southern District of Nevo:
York, involved electronics so complex that the subject-matter could be
fully understood by only a dozen or so men in the United States,
Most of them were in the employ of the parties; and the charmed
circle surely did not include the district judge or the judges of the
Second Circuit. Fortugately the case was settled. ‘

19. See Rifkind, A Special Court for Patent Litigation? The Danger of a
Specialized Judiciary, 37 A.B.A.J, 425 (1951). One commentator, not
fcax:ing specialization, has renewed the proposal, see p. 154 supra, that
denials by the Patent Office be appealable only to the Court of Cus-
toms.and Patent Appeals. Ditlow, Judicial Review of Patent Office: A
More Rational Review System, 53 I. Pat. OFF. Soc'y 205, 221-23
(1971). This proposal would seem to be “half a loaf,” or much Jess,
since it would still retain district court jurisdiction for other types of
patent litigation.

20. Reiner v. I. Leon Co.; 285 F.2d 501, 504 (2d Cir. 1560), cert. denied,
366 U.S. 929 (1961).
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sight and of the research of ‘ndustrious counsel who usually spend

far more time on searching the art relating to a particular invention
than the Patent Office can afford to devote to any one application.”21
It is true that, as a distinguished objector to 2 specialized patent
court has said, “It is hardly to be supposed that the members of 2
patent court will be so omniscient as to possess specialized skill in

chemistry, in elegtronics, mechanics and in vast fields of discovery -

yet uncharted.”?? But a Patent Court, following the model of the
Court of Claims, would have a number of commissioners to conduct
the trials; they could represent a broad spectrum of scientific knowl-
edge and would be assigned cases in accordance with their individual
capabilities. . The case would thus come before the Patent Court with
detailed findings of fact by a disinterested “judge” expert in the sub-
ject-matter. Even though no member of the reviewing court could be
expert in all the technologies that would be involved, I do not agree

that “[t]he expert in organic chemistry brings no special light -to

guide him in the decision of a problem relating to radioactivity.”

He is still likely to know a good deal more about radioactivity than
someone like the writer, whose college specialty was European his-
tory and who avoided science courses because of lack of real com-

prehension. At the very least, such a judge would contribute a

scientific approach and an acquaintance with the lingo not possessed
by the common run. Furthermore, such a court could have a staff of
experts who would be available both to the commissioners and to the

judgcs, as law clerks are now. It is true that, as also has been said
by way of objection, suits for patent infringement, or for a declara-
tion of invalidity, often involve issues in other branches of the law,
notably antitrust. But the judges of a Patent Court would be judges,
not laboratory technicians; moreover, experience should make them
particularly familiar with the rather esoteric antitrust doctrines relat-
ing to patents. 1f all that is not enough, Supreme Court review with
respect to such issues would remain as a safeguard. ‘

This leaves only the fear that a specialized court having exclu-
sive jurisdiction over patent litigation might be overly liberal or un-
duly strict in its attitude toward patents—more likely the former.
I perceive no real basis. for this. The patent bar, from whom most
of the members of the court should be drawn, is not exclusively en-

gaged in defending patents; the same lawyer will be doing this one

month and attacking validity the next. To be sure, the patent ‘bar
does have a stake in the existenice of a viable patent system. Judge
Rich, of the Court of Customs and Patent Appeals, has made this
point: 28 : '

21.- Woodward, supra, 55 Harv. L. REV. at 959.
22. Rifkind, supra, 37 AB.AJ. at 426.

28. Ric.h, The Proposed Patent Legislation: Some Comments, 35 Geo.
WasH. L. REv. 641, 644 (1967) (emphasis in the original).
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We should stop thinking in terms of the “strength” of individual
patents or the “strength” of the presumption of their validity and co
centrate on the strength of the patent system © ... The weakness f)l;
strength of individual patents ‘when they get into court is somethi
wholly unrelated to the weakness or strength of the system. -

Well-chosen members of a specialized court could not ignore wiis

thought. And here again there would be the safeguard of occasional
Supreme Court review.

The structure for the judicial determination of disputes over
United States taxes incapable of resolution at the administrative
level is the result of history rather than logic. Suffice it here to say
that a taxpayer disputing his liability for income, gift or estate taxes®®
has a choice among three initial forums: the T'ax Court of the United
States or, if he is willing and able to pay the tax and sue for a re-
fund,®® a district court or the Court of Claims. A d‘c-:cisi_on by the
Tax Court or a district court is reviewable by the appropriate court
of appeals, whose decisiOn, in turn, is subject to review on certiorari
by the Supreme Court. A decision by the Coart of Claims is subject
to review only on certiorari by the Supreme Court.- As was said
thirty years ago:3? '

If we were seeking to secure a state of complete uncertainty in tax juris-
prudence, we could hardly do better than to provide for 87 Courts with
original jurisdiction, 11 appellate bodies of coordinate rank, and only a
discretionary review of relatively few cases by the Supreme Court. *

The worst single feature in this structure is the lack of any poirt
of authoritative determination of questions of statutory interpretation

33, Act of June 25, 1948, ch. 646, § 1541, 62 Stat. 942, as amended, 28
U.S.C. § 1541, » '

34. 36 Stat. 105 (1909); 45,5tat. 1475 (1929). :

35. A ‘taxpayer disputing liability for an excise or employment tax must
pay the tax and sue for refund in a district court or the Court of
Claims.” Tax suils by the United - States, civil or criminal, may be
brought only in the district courts. : g

36. Flora v. United States, 362 U.S. 145 (1960), reaff'g 357 -U.S. 63
' (1958), established that, when a tax is not “divisible,” payment of the
entire amount of the assessed deficiency, rather than a lesser token
amount, is a prerequisite to a suit for a refund.

37. MaciLL, THE IMPACT OF FEDERAL Taxes 209 (1943).
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shurt of the Supreme Court. The evils were exposed so t'horoughly
and brilliantly by Professor Roger Traynor, as he then was, in 1938,8
and by Professor Erwin Griswold, as he then was, in 194439 that
the barest summary will suffice: Until 1970, a decision by a court _of
appeals of one circuit bound no court other than itself and the ‘C}IS-
trict courts within the circuit; in that year the Tax Court, reversing
a long-standing position,*® decided that “better judiciail.adxr.xinistration
requires us to Icllow a Court of Appeals decision which is squarely
in point where appeal from our decision lies to that Court of ‘Appeals
and to that court alone.”#! If the decision is:for the Government, the
Supreme Court will rarely grant certiorari on the taxpayer’s request
in the absence of a conflict; if the decision is against the Government,
the Solicitor General normally will not even seek it unless a conflict
exists. A study has shown that for the five Supreme Cjourt terms
beginning in 1955, the median “conflict-resolving” period, dating

from the first court of appeals decision, itself many years after the

tax year at issue, ran from a low of three years and one month to
a high of eleven years and nine months.** However, on a number of

38. Traynor, Administrative and Judicial Provedure for Federal Income,
Estate and Gift Taxes—A Criticism and a Proposal, 38 CoLum. L.
Rev, 1393 (1938). Chief Justice Traynor: has contributed so great}y to
other fields of law—conflicts, criminal procedure, contracts, judg-
ments and torts, to name only a few-—that most people have forg.oFten
that he began his career as a tax lawyer. Professor Trayr}or'.s original
proposal received a great deal of commentary. The pnm{xpal com-
ments are collected in Ferguson, Jurisdictional Problems in Federal
Tax Controversies, 48 Towa L. Rev, 312, 371 n.302 (1963).

39. Griswold, The Need for a Court of Tax Appeals, 57T Harv. L. REv.
1153, (1944). The study is updated in Del Cotto, The Need for a
Court of Tax Appeals: An Argument and a Study, 12 .BUFFALO L.
Rev. 5 (1962). The case has again been strongly pressed in 4 Report
on Complexity and the Income Tax, 27 Tax L. Rev. 327, 354-58
(1972). .

40. Arthur L. Lawrence, 27 T.C. 713 (1957), rev'd on other grounds,
258 F.2d 562 (9th Cir. 1958).

41, Jack E. Golsen, 54 T.C. 742, 757 (1970) (footnotes omitted). 'I:he
last phrase points up a serious. problem, namely, where tl.ne Rroceed!ng
in- the Tax Court. involves taxpayers residing in circuits which
entertain different views. See Note, The Old Tax Court Blues: The
Need for Uniformity in Tax Litigation, 46 N.Y.U.L. REv. .970, 981-~
83 (1971). Compare Robert A. Hitt, 55 T.C. 628 (1971), with Donald
W. Fausner, 55 T.C, 620-(1971). :

42. Del Cotto, supra, 12 BurraLO L. REv, at 30,
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significant issues, from fifteen to thisty years were required for the
resolution of conflicts.®™ When the resolution was against the Gov-
ernment, thousands of taxpayers in Government-deciding circuits had
paid taxes they did not owe; when the resolution was in. favor of the
Government, th= revenue had suffered in circuits that had decided
otherwise. Thousands of cases had been. settled, in light of the un-
certainty, on a basis toc favorable to one side and too unfavorable
to the other. Another evil by-product is that once the Court of Claims
has decided a new point in favor of a taxpayer, there may never be
a conflict since all similarly situated taxpayers who are in a position
to pay the tax can bring their suits there. The obvious solution is a
single Court of Tax Appeals to which all appeals from tax decisions
of courts of first instance are to be routed,

* * *

The principal objections that have been made to such a court
are that it would lack familiarity with local law, which may some-
times figure prominently in tax cases,’! and that it would be com-
posed of “specialists.” With respect to the first objection there is little
that can be added to Professor Griswold’s analysis;®* whatever small
weight this may have, it is minuscule as compared to the great benefits
to be achieved. The second argument is somewhat semantic. Tax

* lawyers are not narrow specialists; they deal with problems touching

every phase of life and, consequently, of law.? To such extent as they
come to the bench equipped with a knowledge of tax law, which
spares them the Herculean efforts at mastering the intricacies of the
Internial Revenue Code so vividly described by Judge Learned Hand
in his tribute to Judge Swan,5* that is all to the good. The real fears
are two: that the judges will be, or become, unduly  government-
minded, and that the court would be used to take care of lame ducks
rather than for the appointment of men highly qualified for the job.
No one could honestly deny that this has sometimes occurred in the
four “national” inferior appellate courts—the Court of Claims, the
Customs Court, the Court of Customs and Patent Appeals and the
Court of Appeals for the District of Columbia Circuit, as, indeed, it
has elsewhere. On the other hand, for all the many years I have
known it, the Court of Appeals for the District of Columbia Circuit
has maintained a level of excellence well above the average for the
courts of appeals. There would seem to be an added safeguard with
respect to a Court of Tax Appeals; the Treasury would surely not

51, Probably. the outstanding example is the effect of community property

_ law on questions of estate and gift taxation.

52. 57 Harv. L. RV, at 1188-90,

53. 1d. at 1183-84,

54, “In my own case the words of such an act as the Income Tax . . .
merely dance before my eyes in a meaningless procession: cross-
reference to cross-reference, exception upon exception—couched in
abstract terms that offer no handle to seize hold of—leave in my mind
only a confused sense of some vitally important, but successfully con-
cealed, purport, which it is my duty to extract, but which is within
my power, if at all, only after the most inordinate expenditure of
time.” Hand, Thomas Walter Swan, 57 YALE L.J. 167, 169 ( 1947).
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wish to see determinations vitally affecting the revenues in the hands
of incompetents. The danger is rather that the Treasury would seek
to overload the court with tax lawyers having a background in gov-
ernment. There is some feeling among the bar, whether justified or
not, that an unduly large proportion of the members »f the Tax Court
of the United States has come from these sourczs and that the court
thus is slanted in favor of the Government. Such a belief, along with
the occasional desire for a jury trial, undoubtedly is the principal
reason for the approximately fifteen hundred cases each year where
a taxpayer elects to pay the tax and sue for a refund’s~

While a statute limiting the proportion of the judges of a Court
of Tax Appeals who could come directly from the Bureau of Internal
Revenue, other sections of the Treasury, and the Tax Division of the
Department of Justice would be of dubious constitutionality, a Pres-
ident would hardly ignore legislative history making Congress’ in-
tention clear; if he did, the Senate would always be there to remind
him of it. The remaining danger is that the high proportion of tax
appeals in which the Government is right might lead the judges of
the new court to think it is right in all. But that danger exists today;
if anything, it should be mitigated by the expertise properly to be
expécted in a specialized court. : :

The remaining issue at the appellate level is the extent of Su-
preme Court review over the decisions of the Court of Tax Appeals.
Everyone would agree there sheuld be such review when the Court
of Tax Appeals had decided a substantial constitutional issue; the
only question is whether review should be by appeal or certiorari.
While the Supreme Court could and would guard against frivolous
appeals by requiring a preliminary showing of substantiality;*® the
certiorari device is preferable; in the rare case when there was par-
ticular need for a c‘]{nck settlement by the Supreme Court, certiorari
in advance of decision by the Court of Tax Appeals could be sought.>

The serious question is whether decisions of the Court of Tax
Appeals not presenting constitutional issues should be reviewable by
the Supreme Court at all. In my judgment they should not. Allowing
such review would not be objectionable from the standpoint of delay
if denial of certiorari meant that the point was seitled; but the Su-
preme Court has repeatedly adjured us that this is not at all the
case,™ nor should it be. Allowing Supreme Court review would thus
mean that “no point decided by the Court of Tax Appeals would be
finally settled and no decision of the Court of Tax Appeals could
be relied on with complete safety.”® The argument that it could be
“confidently expected that the Supreme Court would undertake to
reexamine very few” decisions of the Court of Tax Appeals, par-
ticularly because the possibility of conflict would have been elim-
inated,® is essentially self-defeating. If the Court reviews only one
tax case not presenting a constitutional issue in five years, such
review is not worth the price in terms of uncertainty.
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Several other considerations support the conclusion of no Su-
preme Court review except for constitutional questions. The inter-
pretation of tax statutes is typically the kind of issue where “it is
more important that the applicable rule of law be settled than that
it‘ be settled right”;%! indeed, the Government’s interest offen is only
that it not.be whipsawed. 0 Furthermore, this is a Geld which is vnder
constant surveillance by the Treasury and the experienced committees
of Congress. A decision by the Court of Tax Appeals seriously dam-
aging to the revenue or grossly unfair to taxpayers can be speedily

corrected for the future; indeed, but for 'the usually unwarranted fear
of prejudicing the result of litigation, clarifying legislation could often
have been obtained before the decision was reached. Finally, there
is no assurance that a Supreme Court decision in this area will be
any sounder than that of a tribunal experienced in tax matters.
Rather, it is a copsiderable understatement to say that “{tThe Supreme
Court has not been unduly felicitous in some of its tax decisions.”®
This is no criticism of the Justices, who have more important things
to do than saturate themselves in the intricacies of tax law,% The
final consideration is relieving the Court from the need of consider-
ing petitions for certiorari in a field where, by hypothesis, it will grant

exceedingly few. Here is a particularly good place to lessen the
Court’s certiorari load.

61. Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932)
(Brandeis, J., dissenting).

62. Cf. the issue concerning the respective rights of lessor and lessee to
percentage depletion presented in United States Steel Corp. v. Uhited
States, 445 F.2d 520, 522-28 (2d Cir. 1971), ceri. denied, 405 U.S.
917 (1872).

3

63. Griswold, supra, 57 HArv. L. REv. at 1169. Others have gone much
further, e.g., Professor Lowndes’ well-known statement, “It is time to
rescue the Supreme Court from federal taxation; it is time to rescue
federal taxation from the Supreme Court” and his supporting analysis.
Federal Taxation and the Supreme Court, 1960 Sup. CT. REV.
222 et seq. (1960). Writing from the standpoint of a political scien-
tist, Professor Martin Shapiro criticizes what he considers the retreat
of the Warren Court from tax policy-making, saying that “its present
hesitant attitude imparts a confusion and vagueness to' the corpus of
tax law that appear undesirable in terms of the Court’s general institu-
tional interest in the quality of the legal system.” Law aND PoLrriCs
IN THE SUPREME COURT 172 (1964). Professor Lowndes’ analysis in-
dicates that greater-activism would probably have made things worse.

64. A single ill-chosen phrase in a Supreme Court opinion, very likely
not at all critical to the result, can give rise to thousands of tax con-
troversies whose solution will take many years. Recognizing this dan-
ger, my mentor, Mr. Justice Brandeis, made it a cardinal principle to
keep his tax opinions exceedingly short; although no innocent in tax
law, he recognized this to be a field where he was not truly expert.
Would that ail his successors had shared this modesty!
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With this much out of the way, we can approach the broad
issue of the desirability of “administrative courts,” a su})ject that has
been discussed for nearly forty years.'” The discusgon has been
frustrating, in considerable part because while the discussants }.1ave
used the same words, they have not meant at all the same things.
At least three separate threads can be discerned. .

The proposal that has attracted most attention over the years
found its most influential expression in the separate VIews of Mem-
bers McFarland, Stason and Vanderbilt in the Report of the Attorney
General’s Committee on Administrative Procedure in 194%1.18 Th.e
proposal was to strip the agencies, or certain of them, of th.exr “quasi-
judicial” functions, or certain of them, and to vest these in separate
tribunals,'e.g., a Trade Court, a Labor Court, a Transportation Court,
a Securities Court, etc. The proposal was somewhat vague on w}.lether
the judgments of these “courts” would be .Sl.lb]eCF to review in the
ordinary judicial system or by a super-administrattye c.ou.xt, presum-
ably having Article III status, which the lower specialized co.urts
would not, After slumbering for fourteen years, the proposal g;-amed
new life in 1955 from its endorsement by the Hoover Commission.*®

* * *

Another and quite different thread in the “'administrati‘ve", couﬁ”
proposals would be to scrap our system of review .of administrative
action by the ordinary courts and substitute an entlfe}y seParate set
of tribunals modeled on the French system of administrative courts
culminating in the Conseil d'Etat. Study has surely pro.v?,d hf)W
seriously erroneous wers the adverse views of French ad.rmmstratwe
law which, in an excess of parochialisrn, were entertained a half
century ago. Many scholars now believe the French system aﬁoFds
the citizen greater protection against arbitrary governmental action

17. For some of the early proposals, see 59 A.B.A. REP. 1{8—5?1,‘,8 532—2:
(1934) (Reports of Special Committee on Ad!nmxstranve :';)% o
AB.A. REP, 218-27, 232-33, 720-67 (1936) (xd:); Caldwell, ed-
eral Administrative Court, 84 U. P, L. Rev. 966 (1936).

. Pp. 203-12 (1941).

ig l():%MMISSION( ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE .
GOVERNMENT, REPORT T0 THE CONGRESS ON LEGAL SERVICES AND
PROCEDURE 84-88 (1955); CoMMissION ON ORGANIZATION OF THE
'EXECUTIVE BRANCH OF THE GOVERNMENT, TASK Fox}ca lfapom- ON
LEGAL SERVICES AND PROCEDURES 1-50 (1955). For discussions of2;113e

roposal see Yaffe, Basic Issues: An Analysis, ?0 N.Y‘U.L: REev. 1384,.
1283-89 (1955); Nutting, The A‘dminis!ranve.: Court, ‘id. atd .d,
Schwartz, Administrative Justice and its Place in the Legal Order, id.

at 1390, 1406-10.
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than do those of this country or England.3* The French courts will
annul administrative action not only for “error of law” either in fail-
ing to recognize the terms of a statute or in giving it “an improper
significance or meaning”; they will also review “mixed questions of
law and fact.”® Evidently they enjoy the full confidence of the public;
indeed, my own impression is that they are more highly regarded
than the general courts. Yet, at the same time, they seem to have
avoided the hostility of the executive. Procedures that have had such
success are surely entitled to respectful consideration.

A system based on the French model would have all the review
and enforcement powers now possessed by the courts of appeals and
three-judge and sometimes one-judge district courts, and a great deal
more, Tt would take in the Tax Court, the Customs Court, the Court
of Claims, the Court of Customs and Patent Appeals, and suits against

the Government in the district courts under the Tucker Act, the Fed-
eral Tort Claims Act, the Suits in Admiraity Act, and the Public
Vessels Act. Moreover, it would include actions {or prohibitory or
mandatory injunctions against federal officers, including the manda-
mus jurisdiction under 28 U.S.C. section 1361. Such a system might
even encompass actions by the Government or its agencies to enforce
regulatory statutes in the absence of an administrative proceeding,
for example, civil antitrust suits by the Department of Justice, en-
forcement actions by the SEC, and suits for the collection of taxes
or those under the Fair Labor Standards Act. Such a.system would
take over the whole gamut of controversies between the federal gov-
ernment and the citizen save those covered by the criminal law.

In theory I can see much merit in such a system. It would ¢reate
a corps of judges truly experienced in administrative matters, yet
with a jurisdiction so broad as to guard against any evils of over-
specialization and a hierarchy of courts that should attract men of
great talent. It would also provide uniformity in the application of
procedural rules. I surely would not reject it on the ground stressed
in Professor Bernard Schwartz’ interesting book, French Administra-
tive Law and the Common-Law World, namely, the danger that a
litigant might find, after many months of struggle, that he had picked
the wrong court system3& This problem could be satisfactorily met
by combining the ALD’s proposal for foreclosure of jurisdictional
issues that are not early raised® with ready provision for transfer
of cases found to have been brought in the wrong system; once the
case was transferred, it should remain even if the jurisdictional hold-
ing were wrong. My negative view would rest rather on the ground
that so radical a change from centuries of tradition could be justified
only by proof that our system has not worked in the past or that it
cannot be expected to work in the future. I do not believe either
proposition can be established.

34. Professor Robson, before the English Committee on Ministers’ Powers,
proposed the creation of an administrative appeal court and the
abolition of the jurisdiction of the High Court of Justice in adminis-
trative matters. See B. SCHWARTZ, FRENCH ADMINISTRATIVE LAW AND
THE CoMMON-LAw WoRLD 20-21 (1954); R. RoBsoN, JUSTICE AND
ADMINISTRATIVE Law 618 (3d ed. 1951).

35. B. SCHWARTZ, supra note 34, at 239-42,
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The third thread in the administrative court proposals is different
still, It would leave the agencies and the scope of review as they are.
I will assume, for simplicity, it would also leave district court review
of administrative actions and appeals from such review to the courts

of appeals as they are, although it would doubtless be more logical
to take all such review out of the general court system. But it would
remove petitions to review administrative action from the courts of
appeals and vest these®® in a Court of Administrative Appeals,

One argument for the creation of a Court of Administrative
Appeals is to alleviate the burdens on the courts of appeals, « « «

Like the Court of Tax Appeals, the Court of Administrative Appeals
would have to ride circuit—not only an inconvenience to the judges
but a likely source of delay.™ This is a factor often of great impor-
tance in this area;’ my experience is that there is no category of
appeals which courts of appeals more frequently feel required to hear
on an expedited basis. “
A second advantage asserted for a Court of Administrative Ap-
peals is that it will assure greater expertise both on procedural and
on substantive questions. The argument as to the former is unim-
pressive. A judge who finds enormous difficulties in wending his way
through the Internal Revenue Code need experience no such frustra-
tion with respect to the Administrative Procedure Act, many of whose
provisions simply embody conceptions of elementary fairness that are
the very warp and woof of procedural law. The possibility of acquir-
ing greater expertise on substantive matters is considerably better.
It is often urged that the variety of matters coming before such a
court (atomic energy, electricity and gas, air, rail, motor and water
transportation, communication by telephone, telegraph, radio and
television, securities regulation,™ unfair labor practices, and many
others) would prevent the acquisition of real expertise in any par-
ticular area, such as the Court of Appeals for the District of Colum-
bia Circuit has undoubtedly acquired over the years by virtue of its
exclusive jurisdiction over appeals from the FCC's licensing deci-
sions.‘gSGranting force to this argument, I still think that some gain

45. 47 US.C. § 402(b). Compare the comment with reference to the
District of Columbia Circuit by Caldwell, The Proposed Federal
Administrative Court, supra, 36 A.B.A.J. at 82: ;

Its members are familiar with the radio technical jargon and, in

arguing a case before it, it i3 unnecessary to take most of your time

explaining frequencies, chani.y, kilocycles, millivolts-per-meter and

the many other words that must be understood before a court can pass

on the claims made by the parties, and before it can even determine

who the necessary parties are. It is able also, as it must be in radio,

to see a particular case in its proper setting in regard fo radio com-

munications as a whole.
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in substantive expertise would be both possible and highly beneficial.
A judge who has gone throvigh even orte minimum rate case is better
equipped for a second than when he was as a virgin; the third time he
will be better still. A proper use of the panel system would allow
for further development of expertise; and the court could have a
modest size staff of technical experts in the principal areas subject
to its jurisdiction. There would thus be a significant gain in expertise
on the substantive side.

A third argument for a Court of Administrative Appeals is that
it would avoid conflicting decisions and thus reduce the'load, but also
the role, of the Supreme Court in this area. Here again, we must dis-
tinguish between procedural and substantive questions. There would
hardly be uniformity concerning the former if the courts of appeals
retained jurisdiction over district court review of administrative ac-
tion. On the substantive side there would be a noticeable increase
in uniformity. No one can deny this would be an advantage in cases
where decision turns on the sufficiency of the evidence, including the
validity of inferences drawn from undisputed facts. It is a bad thing
when one circuit acquires a reputation as “labor” oriented and an-
other as “company” oriented, to the extent that this causes the kind
of race we observed with respect to patents.* It is also a bad thing
if a party to a transportation dispute can obtain a more favorable
decision in its “home” court than in that of its adversary.™¥ As against
this, so long as the regulatory statutes are less than pellucid and the
Supreme Court is to play a part in these matters, there may be value
in the expression of different points of view on legal issues that are
subject to fair differences of opinion, An example would be the dis-
pute among the circuits over the use of union organization cards that

was ultimately decided in NLRB v. Gissel Packing Co.*8 Another
example would be the dispute, decided by NLRB v. Exchange Parts
Co.,*® whether a company which confers economic benefits shortly
before a representation election with the purpose of influencing the
vote has committed an unfair Jabor practice. And there are methods
for at least reducing the invidious kind of forum shopping encouraged

48, 395 U.S. 575 (1969). While the Fourth Circuit stood alone, in its total
rejection of such cards, see 395 U.S. at 590 & n.6, there was much
variation in the degree to which the circuits would allow cards un-
ambiguous on their face to be challenged on the basis of misrepresenta-
tion or coercion by union organizers, See 395 U.S. at 604-05,

49, 375 U.S. 405 (1964).
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by the “first instituted” rule® without suppressing the differences: of
opinions on substantive matters among the circuits that may be
useful in provoking a Supreme Court ruling. Unlike issues of the
interpretation of the Internal Revenue Code, the interpretation of
regulatory statutes cannot generally be described as falling into the
category where “it is more important that the applicable rule of law
be settled than that it be settled right . . . even where:the error is
a matter of serious concern, provided correction can be had by legis-
lation,”® In contrest to the Internal Revenue Code, such statutes
are not kept under continuous legislative scrutiny. Major rtevisions
come only rarely, and an interpretation by a Court of Administrative
Appeals would be likely to stand for a long time unless it trnly out-
raged Congress or the Supreme Court, which would necessarily regard
its certiorari jurisdiction (if it were given any in other than constitu-
tional cases) as something to be exercised quite restrictively.

This leads to the counterargument that such a court would be
foo expert. Here, as with patents and taxes, the real force of the
objection is not that the judges would know too much about the
Administrative Procedure Act, on the one hand, or the Interstate

Com.rerce Act, the National Labor Relations Act, the Federal Com-
munications Act, etc., on the other, qualities that in and of them-
selves are surely desirable, but that they would have too one-sided
a point of view. Here is where the spectre of the Commerce Courf
would truly hecome Banquo’s ghost. One important difference is that
we are envisioning a court not confined to one agency but encom-
passing a large number, so that there is less danger of its coming to
believe itself more expert than the agencies under review. Although
I would favor using panels of members who were expert in certain
subjects, their decisions would be subject to review by .the court en
banc, and here, as in the case of the Court of Tax Appeals,® I would
allow less than a majority to invoke an in banc court. ‘The real fear,
as in the case of the Court of Tax Appeals, is that the court would
be overloaded with lame ducks and former agency members;® the
answer is generally the same®

50. 28 US.C. § 2112(a). See Comment, 4 Proposal to End the Race to
the Court House in Appeals from Federal Administrative Orders, 68
CorLuM. L. REv. 166 (1968). This proposal, to center such review in
the Court of Appeals for the District of Columbia Circuit when there
was no sufficient reason for having it elsewhere, might have particular
appeal now that the role of that court as Supreme Court of the District
has been partially eliminated, Act of July 29, 1970,.84 Stat. 473,

51. Burnet v. Coronado Qil & Gas Co., 285 U.S. 393, 406 (1932)
(Brandeis, J., dissenting) (footnote omitted). See the discussion at
p- 167 supra.
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The arguments for and against a Court of Administrative Ap-
peals thus are in fair balance. What will ultimately be decisive are
two things: One is whether the reforms advocated up to this point
will permit the courts of appeals to carry their loads; if not, a Court
of Administrative Appeals would give significant help. Another is
whether the need for reducing the Supreme Court’s load of certiorari
p‘etitions will require elimination of those in administrative appeals
not involving constitutional issues. If this modification becomes nec-
essary, there would be a good case for a Court of Administrative
Appeals having final jurisdiction in such cases.™ In order to insure
uniformity, the new court would have to be given original or appel-
late jurisdiction over administrative review of cases now heard in the
district courts, with attendant problems of volume.

My conclusion thus is that the proposal for a general Court of
Administrative Appeals should neither be adopted immediately nor
dismissed out of hand, but rather should be kept under consideration

both by the Administrative Conference and by the Judicial Confer-
ence of the United States,
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THE ADMINISTRATIVE COURT PROPOSAL OF THE PRESIDENT'S would constitute only about 2% of the total caseload of the Courts of

Appeals, including in the figures three-judge district court cases review-
ing ICC orders, which are also included in the Ash Committee proposal.

& cnrin Srmaie e oo 2

ADVISORY COUNCIL. ON EXECUTIVE ORGANIZATION . .

The other considerations mentioned by the Ash Committee in support of
the Administrative Court proposal are less susceptible to objective analysis.
It is suggested that members of the Court will develop an expertise in the i
subject-matter which will enable them to operate more efficiently and ex- o
peditiously and will also enable them to contribute to the development of 1
uniform administrative substantive law and uniform administrative pro- :
cedures, The desirability of expertise in a reviewing court is not entirely b
beyond question, as will be developed more fully later. The conventional -
standards for reviewability which the court would presumably apply--the
rationality and substantial evidence tests--usually require intelligence
and judgment rather than expertise. The Ash Committee itself seems some-
what suspicious of the advantages of specialization in reviewing judges,
when it advises against specialized panels of the Administrative Court.
Yet specialization which embraces transportation, electric power and
natural gas, and securities-exchange regulation seems hardly worthy to
be regarded as subject-matter specialization at all. Finally, the notion
that the Administrative Court would be in a position to foster both the
; development of a uniform administrative substantive law and greater
. uniformity in administrative procedure seems to defy analysis.  No hint
: is given as to what the Committee regards as substantive administrative :
55, : : law. Perhaps it has in mind the meaning of such terms as ''reasonable '4
; rates', or "public convenience and necessity”.” If so, one wonders what
! the Administrative Court could usefully add to the various Supreme Court
interpretations of such terms. As for the development of uniform pro-
cedures, the suggestion seems to ignore both legislative requirements G
such as the Administrative Procedure Act and constitutional requirements E
i under the due process clause. It is not apparent how an Administrative “ !
; Court could press the agencies toward greater uniformity in procedures
than is presently required through the application of such general
§ ‘ ~standards by reviewing courts,’ even assuming that such an objective is
: a desirable one. If it is, it would seem peculiarly within the competence
of the top administrators to impose, or if necessary, within the competence
of Congress by further.elaboration of the Administrative Procedure Act.

: %
) ; N. L. Nathanson‘

The proposal of the President's Advisory Council on Exgcgtive Qrganiza—
tion (the Ash Committee) for the establishment of a new Administrative Court
to review determinations of the proposed Transportation Regu%at?ry Agency,
Federal Power Agency and Securities & Exchange Agency ig so %ntlmately re-
lated to the proposed reorganization of those agencies t@at it cannot be
fully. considered apart from the proposed reorganization itself. Nevertheless,
there are certain reasons given for the creation of the new court.who§e
validity may be usefully analyzed apart from the proposed reorganization.
These reasons deal with the burden now placed upon the federal.courts by
the review of determinations of the presently comparable agencies; the
desirability of freeing the existing federal courts from the ?qr@en of

 such cases so as to enable them to concentrate upon "those prlor%ty éreis
in which only they can exercise ultimate decision-making responsibility"”,
and the contributions which the Administrative Court could make to Fhe
regulatory process because of the expertise which it would develop in the
areas of administrative law and administrative procedure. Report at pp. 53-

In elaborating the increasing burden carried by the regular federal
courts, the Committee's Report notes that the total number of all appeals
to the United States Courts of Appeals has more than doubled in the last
nine years--rising from 4,204 in 1961 to 10,248 in 1969. Ihe 33port d?es
not inquire with respect to the relative burdens imposed by Fhe cases in-
volving review of the regulatory agencies which would be sub?ect to review
in the proposed Administrative Court. The available statistl?s show,-h?w~
ever, that the relative burden imposed by this type of cases is gurpr1s1ngly
small. Thus all types of administrative review cases commenced in the
Courts of Appeals accounted for approximately 16% of the total number 9f
cases commenced during the period 1965-69. But over 85% of this adminis-
trative review caseload was accounted for by agencies which would not be :
subject to the proposed Administrative Court, leaving only about 4% of |
the total caseload of the Courts of Appeals which might be subject to the
proposed Administrative Court. Annual Report of the Director of the ;
Administrative Office of the United States Courts (1969) Table B-3, p. 190. ;
However, the total caseload of the Courts of Appeals has been increasingly ]
phenomenally in the last few years while the administrative review cases
have been relatively constant. Consequently, using the average figures
for 1969-1970, rather than for 1965-1969, it appears that judicial review
of the administrative agencies involved in the Ash Committee proposal

The foregoing considerations suggest that the ptroposal for an Adminis-
trative Court must have envisaged some radical change in the relationship
between the regulatory agencies and the federal courts eventuating from e
other aspects of the Committee's recommendations, including perhaps a sub- o
stantial increase in either the volume of litigation, or the scope of '
judicial review, or both. An increased scope of review is rather vaguely ook
suggested in the very term Administrative Court. It is also suggested by 3
the emphasis upon the relative expertise of the judges developed by con-
stant contact with the regulatory process.  This emphasis upon expertise i
is qualified, however, by the insistence that the court should not podl
specialize with respect to the particular branches of regulation. Neither (
is it explicitly suggested that the scope of review would be different

*Professor of Law, Northwestern University. This memorandum was prepared
in 1971 for the Administrative Conference of the United States.
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than presently, either with respect to questions of fact or questions of
policy. Silence on this subject stands out in contrast to the expressed
assumption that the Administrative Court would contribute toward uniformity
in procedures and in substantive administrative law. Consequently, in terms
of the scope of review, both the contribution and the responsibility of the
proposed Administrative Court must for present purposes be assumed to be
practically the same as that now exercised by the regular federal courts.

This leaves for analysis the possibility that the caseload of the
proposed Administrative Court will be substantially higher than the
comparable caseload of the federal courts under the present system. The
entire thrust of the proposed changes in intra-agency review seems cal-
culated to transform this possibility into a likelihood. '~ The emphasis of
the report is that top agency review of hearing officer decisions should
be kept to a minimum, and would be designed simply to ensure that particular

decisions are consistent with general policies. This is further implemented

by the proposal for a thirty-day limit on the period in which the Adminis-
trator may act. The practicability of such a time limit, even for the
preliminary determination of consistency with agency policy, leaving aside
the possibility that policy may require re-evaluation, is not relevant for
our purposes, except to suggest the possibility that the particular: time
limit is not likely to survive the realities of implementation. However
that may be, the likelihood remains that any substantial cutting off of
review within the agency of decisions by hearing officers will tend to
increase the recourse to the courts. This tendency will be encouraged by
the very appellation of "administrative Court.' It will appear, at the
outset, at least, as a substitute for review by the Administrator. Whether
it will eventually earn the right to be so regarded will depend upon whether
the scope of review which it actually exercises coincides with the expecta-
tions of litigants. This, in turn, will depend, at least, to some extent
upon the statutory terms of reference which control the Court and the
interpretation which the Supreme Court gives to its mandate. Faced with
all if these imponderables, a realistic assessment of the likelihood of

the successful operation of such a court is practically impossible. It is,
however, reasonably safe to say that a marked disparity between the obvious
expectations of litigants and the possibilities of performance is not likely
to contribute to the success or popularity of the Court. If the general
framework of the Court suggests that the judicial review is being offered
as a substitute for top agency review, but the statutory standards as
interpreted by the Supreme Court confine the scope of review to present
conventional standards, the prospects for success seem far from encouraging,
If, on the other hand, the standards of review are expanded gignificantly
beyond current standards the prospects for tension between the Adminis-
trative Court and the regulatory agencies are equally discouraging.

In evaluating this latter possibility some further consideration must
be given to the details of the relationship between the regulatory agency
and the reviewing court. In the conventional situation now prevailing,
the reviewing court naturally assumes that the decision under review has
the full approval of the agency head or heads, and is to be accorded the
full respect which such approval implicates. This is true even when the
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agency has declined to exercise its review powers, as now happens quite
frequently with respect to the decisions of.trial examiners in some

agencies (e.g., CAB) or review boards in others (e.g., FCC). Such approval.
and respect is predicated upon a deliberate decision of the agency heads
indicating approval of, or at least acceptance of, the decision below. It
is hard to believe, however, that the artificial time limit of 30 days
suggested by the President's committee would imply similar approval of
respect. It is also hard to believe that a similarly hurried decision of
approval or disapproval would exhaust the various issues which might later
be developed in the review process itself. It is now the conventional law
of judicial review that agency decisions may not be defended in the courts
upon grounds not advanced or apparently considered by the Administrator

in the process of decision. If this rule is to be applied to trial examiner
decisions so summarily or hastily reviewed by the Administrator, the process
of judicial review will itself suffer from artificially imposed blinders.
If, on the other hand, the rule is relaxed so as to permit judicial explora-
tion of issues not fully explored in the agency process, the Court will in
effect be invited to substitute new grounds of decision for those avowedly
considered by the agency at the time of decision. If the agency prevails

on these new grounds, the private parties concerned are likely to feel that
they have been short-changed by the Administrator or the Court or both. k
This dilemma appears to be implicit in a system apparently designed to

shift the major responsibility for the ultimate decision of individual cases
outside the agency to the courts.

The uncertainties which appear to shroud the actual working relation-
ship that would exist between the regulatory agencies and the Administrative
Court are probably related to the more fundamental ambiguities inherent, in
the term Administrative Court as used by the President's Committee. In’part,
at least, the proposed Administrative Court must be distinguished from the
kind of Administrative Court envisaged in earlier proposals advanced by the
Ameriean Bar Association and the Hoover Commission. The original ABA pro-
pqsal for an Administrative Court in 1934 and 1936 was conceived primarily
as a way of achieving a separabion of judicial functions from prosecutory‘
and legislative functions.  See 59 A.B.A. Rep. 148-153, 539 et seq. (1934)
and 61 A.B.A. Rep. 218-227, 231-233, 720 et seq. (1936); Caldwell, A Federal
Administrative Court, 84 U.Pa.L.Rev. 966 (1936). Later proposals of the
Hoover Commission and the Bar Associatien reflected fundamentally the same
thinking, although the application of the idea was more closely confined.
See ?1 A.B.A. Rep. 378, 379 (1l956); U.S. Commission on Organization of the
Executive Branch of the Government, Legal Services and Procedure (1955)
pPp. 84-88. As eventually reflected in bills supported by the ABA, the
separation would have been achieved only with respect to the Labor Board
and the Federal Trade Commission. = The Tax Court was also included in
r?cognition of the fact that here was a body which already reflected .the
kind of separation of functions which proponents of the Administrative
Court idea favored. S. 2541, 84th Cong., lst Sess., 8. 1273, 1274, 1275,
86th Cong., lst Sess. The Ash Committee proposals, on the other hand,"
pay no explicit obeisance to the separation of functions principle. The
single Administrator would continue to embody full responsibility for the
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(1911), reversed, Interstate Commerce Com@ission v. SoutherntPaZtiiz Co.,
234 U.S. 315 (1914); Louisville and Nashville R.R. Co. V. Ip gg (1513)
Commerce Commission, 195 Fed. 541 (1912), revers?d,.227'U.g.F d, v s
Goodrich Transit Co. v. Interstate Commerce Comm1ss1on, 19 e,t..;he
(1911), reversed, 224 U.S. 194 (1912). ?n~some of thgse c§sis e tion:
Supreme Court's reversal turned on questions ?f statgtory 1n.e§p : for’
in others upon the Commerce Court's substitutlon.of its own ju ﬁmen  or
that of the Commission'!s regarding factual questions. Some Eut gig vd
assumed that these reversals by the Supre@e Court erod?d.bot pu »EC iz.
congressional confidence in the Couzlf‘t.J M;ggr,nge(?ggg?lstiiizzgecggve.
iati eme; 19 Ohio St. L. J. , . i
Z?rtizlzziigzti gg the charges against the Courti the wiéespreéd gel%zf
in the charges was sufficient to secure its undoing. This attltu131;~
reflected in Senator Lewis' speech in the Congress on O?tober ?, :
M. . . Whenever the citizens of a free country lose Fhe1¥ co?fldgnce in
any established court, to maintain that co?rt as an 1nst1tu§ion 1seat cor
useless proceeding, because once that confldenc? is gone, a rgigec o
its adjudications is ended and the court loses its usefulngss e;. hr't
itself as a court or as an agency of welfare to.the commun%ty whlcc i Srea
assumes to serve, Since this seems to be thg Ylew concerning the omm-
Court located at Washington, I affirm the opinion o? the people, as eihat
pressed by them in different branches and through different avenues,

the court should go.! 50 Cong. Rec. 5413.

Congress moved to abolish the Commerce Court (?ut not.the judggs) }zhn
1912. But President Taft refused to allow his special project ;o Zg 21
out a last ditch fight and he vetoed the bill on August 15, 1912. ’ an.
Rec. 11025, 11026, 11027. The Court was thus.glven a temporﬁrg rﬁprzezeat
pending the outcome of the presidential election of‘l9l2. Wit ; e d feat
of Taft; the Court's fate was sealed and it was 1eglslaFe§ ou? g exis )
on October 22, 1913. 38 Stat. 208, 219. The f0u¥ remaining judges wgz-on
retained as circuit judges; vne of the original lee had lost his pO;l 131
through impeachment. The Court ultimately closed its doors on December 31,

1913.

While it was in existence, 94 cases were dock?ted in the Cogmerce
Court. Forty-three decisions were rendered including one rehearigg.
Twenty=-two cases were appealed to the Supreme Court. Of t.:hesel,_lkf zeie
reversed, 2 modified, and 7 affirmed. Frankfurter at 606; Frankfurte

and Landis at 165.

Yet the record of the Commerce Court, as compared w%th the previous
record of the lower federal courts, was not as great.a disaster as certa;n
of its c¢ritics would have us believe. From 1887 unt}l 1?10, 58 orde?s o_
the Interstate Commerce Commission came before the circuit qourts for re
view. Twenty-five of the 58 cases ended in the lower c?urts. Of these
the Commiazsion's order was sustained in 6 and reversed in 19 cases. In
the other 33 cases which were appealed to the‘Su?reme Court, t@e 1o?er
court decided 12 of them in favor of the pommlsS}on'and 21 agaxnsF 1t..t
The ‘Supreme Court decided 9 in favor of the Commission and 24 against i .
In the lower courts the decisions against tPe Interstate Coymerce Co:mls
sion prior to 1910 were 39 out of 58, or 67%. Of those decided by the
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legislative, prosecutory, and judicial functions of his agency. He would,
however, be encouraged to shift as much of, the judicial function as possible
eitker down to the Trial Examiner or over to the Administrative Court.
Conceivably, if the proposal worked out in practice as its progenitors seem
to anticipate, it could result in de facto separation of most judicial
functions outside the hands of the Administrator. Nevertheless, he would
remain titularly responsible for such functions and in extremely important
cases he would actually exercise them. Presumably he would exercise rule
making powers as well. The Administrative Court would, theoretically at
least, be reviewing the exercise of the Administrator's quasi-judicial and
quasi-legislative functions. Consequently, the Administrative Court here
proposed cannot easily be assimilated to the administrative courts envisaged
by the Hoover Commission and the ABA.

Apart from the name Administrative Court and the suggested 15 year-term
of the judges, the proposed Administrative Court may more appropriately be
considered as comparable to other specialized appellate federal courts such
as the United States Commerce Court, the United States Gourt of Customs &
Patent Appeals and the United States Emergency Court of Appeals. Probably
the most famous, or infamous, of these was the United States Commerce Court,
President William Howard Taft in a special message to Congress, on January
7, 1910, urged the creation of such a court to review decisions by the
Interstate Commerce Commission. President Taft suggested that "[rleasons
precisely analogous to those which induced the Congress to create the Court
of Customs Appeals' supported the establishment of the Commerce Court. 45
Cong. Rec. 378, 379. More specifically, the President noted that the
"questions presented . . . are too often technical in their character and

conflicting evidence which is tedious to examine and troublesome to com-
prehend. . . . What is, however, of supreme importance is that the decision
of such questions shall be as speedy as the nature of the circumstances will
admit, and that a uniformity of decision be secured so as to bring about an
effective, systematic, and scientific enforcement of the commerce law,
rather than conflicting decisions and uncertainty of final result.’ 1Id. at
379. The President's recommendation was incorporated in bills dealing with
the Administration's program of railway regulation introduced by Senator
Elkins (45 Cong. Rec. 2379, S. 6737, 6lst Cong., 2d Sess.), and by
Representative Townsend of Michigan. 1Id. at 497, H.R. 17536, 6lst Cong.,
2d Sess. When the Mann-Elkins Act became law on June 18, 1910, the
Commerce Court was officially established. 36 Stat. 539,

The Commerce Court quickly became embroiled in numerous difficultjes.
Its opponents charged that the Court favored the carriers and frustrated
the work of the Interstate Commerce Commission. (Frankfurter, A Study in
the Federal Judicial System, 39 Harv. L. Rev. 587, 607-609 (1926) ;
Frankfurter and Landis, The Business of the Supreme Court (1928) pp. 1l66-
168. To some extent these charges were given credence by decisions of
the Supreme Court reversing decisions of the Commerce Court, although not
all such reversals were in favor of the shippers. E.g., Proctor and Gamble

Co. v. United States, 188 Fed. 221 (1911), reversed, 225 U.S. 282 (1912);
Intermountain Rate Case, 191 Fed. 856 (1911), reversed, 234 U.S. 476 (1914);

Atchison & S.F. Ry w. L.C.C., 188 Fed. 229 (1911), reversed, Los Angeles,

Switching Case, 234 U.S. 294 (1914); Southern Pac. v. I.C.C., 188 Fed. 241
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Supreme Court, 24 out of 33, or 73% went against the Commission. Thus out
of 58 decisions taken to the federal courts, 43 or 74% were decided against

the Commission. 48 Cong. Rec. 10945, 10946.

At the time that congressional reaction to the Commerce Court reached
a high point (July-August, 1912), 24 decisions had been decided by the
Commerce Court, Of these 24, 2 were concerned only with the jurisdiction
of the Court. In the other 22, the Commission's order was sustained in
12, reversed in 9, and partially reversed and sustained in the remaining
one. In 3 of the 9 reversals the Commission had decided in favor of the
railroads and it was the shipper who had enlisted the aid of the Court.
Two more of the 9 reversals were cases in which the Commerce Court merely
continued decrees previously issued by the circuit courts. Thus out of 22
final decisions, there were only 4 where the Commerce Court reversed an
order of the Commission in favor of a shipper. Ibid.

Attorney-General Wickersham speaking before the House Committee on
Interstate Gommerce stated that for the period from 1906 to May 1912 the
Commission had been reversed in 56% of the cases before the circuit courts,
45% of the cases before the Supreme Court, and only 41% before the Commerce

Court., 48 Cong. Rec. 6152,

Certainly these figures do not give credence to the argument that the
Commerce Court was biased in favor of the railroads and was undermining
the role of the Interstate Commerce Commission. (It must be remembered
though that these figures disregard the relative importance of the cases;

each is weighted equally.)

There is also some indication that the Commerce Gourt had cut down
the total time taken for the adjudication of cases. For the first year and
a half the Commerce Court took an average of less than a year from the filing
of the suit to final decision in the Supreme Court as compared to a previous
average of two years and one month. Id. at 10945, 10946.

This period in the United States history was the "trust busting' era
of Theodore Roosevelt and William Howard Taft. The railroads were regarded
both as monopolists themselves and as tools of other monopolists. The
entire process of curtailing the abusive power of the railroads vis-a-vis
the individual shippers was a slow, cumbersome, and rarely successful
process. The Interstate Commerce Commission was reversed in all but 2 of
its first 23 cases in which it sought the aid of the courts to achieve its
orders. 48 Cong. Rec. 10946. From the passage of the Hepburn Act of 1906
to the establishment of the Commerce Court only 57 suits had been instituted
in the circuit courts, of which only 24 had been determined. (The remain-
ing 33 were transferred to the Commerce Court.) Id. at 6144, 6145.

Thus taking all these factors into consideration-=the economic and
political climate, the short span of its existence, the heavy load the
Commerce Couirt undertook ("Probably no court has ever been called upon to
adjudicate so large a volume of litigation of as far-reaching import in
so brief a time." Frankfurter at 605; Frankfurter and Landis at 164 )
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The Court of Cuétoms a
nd Patent Appeal i i
to the ust : pPPeals, another instit ti
juriSdizzggzsedqumlnlstratlve Court, both in its sPecializeg ggzic?mgara?le
of the coion a? 1ts appellate character originated first in the ren ?atlve
o establF ho Customs.Appeals in 1909. 36 Stat. 11, 105 Th renoore
pre 28 ishment of this court are not hard to disco;er .A e ?eaSOHS o
i theurtei:, the fecond circuit, which absorbed 85Y% : cotoms oo
Apprais::Z y igOgis;twa; swgmped‘with appeals from the Board of General
appra were.being triedtd: zzszaglon was particular;yﬂintolerable because the
. in court.rather 67 th
ggaigé r§omedr§1;ef was providéd in 1908 by 1egislat§orecord rerore the
cor erore the Board Subse i
; . uent i
EE the‘SePate Finance Committee discloged 'ganEStlgat
: e ?x1551ng system of customg administrati
;auas, Latil delays, costly conflicts in t
) tappeals. The courts too "suffereq thro
nature wa i i
Traire e;fzgiiigi oj'thelr USﬁal province of experience, and which the
et Neverthelzs 1s§:arge. Frankfurter at 592; Frankfurter ang Layd’
. S, ere were some se i i e
Seneoit ' nators, includi i
oon "3;§e§or§h, Cu@mlgs and Dolliver, who were ;ot conviggegart;;UIarly
the. 4185_42000sPeclal?ﬂzatlon--narrowness and partiality," Igid' ZZ geared
) - Despite their Opposition, Senator Aldrich secu;ed th:ng.

adoption of the
proposal for a special
Payne-Aldrich Tarifs aat .o 1909? c;g Sg:grtlis igsamendment to the
. 3 .

0 restricting revieyw
ion by a subcommittee
reat losses of revenue through

The provision for a i
. special patent court
comin ita , was much lon .
purpogé g:sgltn the vigorous Support of the patent bar Bfifsaggrhiﬁger o
in easing Eh: izrgzgear in 1787. The first reform in 1891, succeededl:nl
jurisdiction 1 a8 of the Supreme Court by relieving it of its onlient.
For the patentnbpatent watters, But this in turn created new difficﬁi%étory
circuits soens ar, as unresolved conflicts developed between differe tles
tions fér b ving eVin the same patent, "Thus, to the earlier just'g'
proposal of a patent court Sricas
judges . Tk rt, namely a desire f . e
gec?sio:n:ngpeed o dlSpoﬁltlon, was added the need fo; uniggr;EECléllZEd
at 178 Eveneziozﬁement. Frankfurter at 619; Frankfurter and LGéf
. € movement for a special pat ‘ S
was writi § patent court whe
Commercglgiuiz ;925 §eemed doomed to failure. The apparent ;afii::fuitei
Specinligey ad discouraged some from further experimentati ° Ot the
certi tzed courts. Increasing liberality by t Lon With
lorari to resolve conflicts d i i
of Appeals in handlji e inoreasing
i - ng patent litigation see
;:paiite court. Nonetheless, the movement med to dull the need for g
na tri : .
o Pazpnzlzmphef 0 part with the creation in 1929 of the Court of ¢
Statute was oomataepars. o0 1475 The change effected by the 1039
Soociess considerably more modest than the original pro
becialized court to handle al] patent litigation proposal for g
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Commissioner of Patents in patent and trademark cases. The principal reason
for this change was that the Court of Appeals was greatly overburdened with
cases while the Court of Customs and Patent Appeals did not have enough -work
¢o keep its five judges fully occupied. 65 Cong. Rec. 5015, 70 GCong. Rec.
4388; Fenning, Court of Customs and Patent Office Appeals, 17 A.B.A.J. 323
(1931). Consequently, the judges of both courts welcomed the change,
although there was little reason to believe that one court would be more
expert than the other. Since the expansion of its jurisdiction, the Court
of Customs and Patent Appeals has of course developed an expertise in
patents and trademarks as well as customs. It is, however, an expertise
which must be shared in practice with other federal judges who handle

patent and trademark infringement suits. See Rifkind, A Special Court

for Patent Litigation? The Danger of a Specialized Judiciary, 37 A.B.A.J.

425 (1951). '

Our last example of a specialized court somewhat comparable to the
proposed Administrative Court, the Emergency Court of Appeals, was establish~
ed by the Emergency Price Control Act of 1942 with authority to exercise ex-
clusive jurisdiction, subject to review in the United States Supreme Court,
with respect to the validity of price and rent regulations and orders.

56 Stat. 23, 31. It was unique in the respect that the judges were regular
federal circuit or district judges designated by the Chief Justice of the
United States to sit on that court. Like the proposed Administrative

Court, the Emergency Court was authorized to sit in panels anywhere in the
United States. During the 20 years of its existence the court traveled
extensively, sitting at places convenient to counsel for the complainants.
The scope of its review was clearly delineated; its principal function was
to determine whether administrative decisions were arbitrary and capricious
or otherwise not in accordance with law. The cases were reviewed on the
record made before the Administrator, with provision for the taking of ad-
ditional evidence, either before the Administrator or the Court, when appro-
priate grounds existed. In these respects the review was very similar to
review of ICC orders by three-judge district courts. The Court was granted
similar functions with respect to review of administrative decisions under
the Housing and Rent Act of 1948, 62 Stat. 93, 97, the Housing and Rent Act
of 1949, 63 Stat. 18, 23, and the Defense Production Act of 1950, 64 Stat.
799, 809. Its total docket consisted of 676 cases of which approximately
400 were heard orally. During the period of its heaviest dockets, the war
years 1943-1945 the judges of the Court divorced themselves from practically
all other business.

The principal reasons for the creation of a special court for price and
rent control involved considerations both of umiformity and expedition. It
was important that price and rent regulations should be enforced uniformly
throughout the country. It was also important that judicial review should
be as expeditious as possible because the Emergency Price Control Act ex-
plicitly provided that price and rent regulations should not be enjoined
or suspended while litigation was pending. Consequently, it was only

*Annual Report of the Director of the Administrative Office of the United
States Courts (1965) Table G-4, p. 250.
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succe§sfu1 conclusion of judicial review proceedings that brought relief to
Fhe litigant. When the objective of the litigation was primarily the change
in an applicable price, expedition was especially important, Where there ¢
were other objectives, such as an increase in subsidy paymeﬁts or immunit
from pending enforcement proceedings, time was not so much at a premium ¢
On the whole, the demand for expedition was admirably satisfied P The »
average time elapsed between final submission and disposition ok cases was

two months. Proceedings of Final Session of the C 29
Ct. App. 1961). ourt, 299 F.2d 1-21 (Emer.

Examination of a few of the most involved and import i
l%tigaFion before the Emergency Court will indicate tﬁaz,a:5egl§;e: thua~
tion with such demanding pressures for speedy adjudication, there were no
easy shortcuts to complicated problems, Meat price control, for example
preﬁented both the Price Administrator and the Emergency Court with sgme’of
their t?orniest problems. Complaints challenging the validity of the basic
meat price regulations were filed in November 1943, The progress of the
cases was temporarily suspended in the Emergency Court by the issuance of
order in January, 1943 granting applications by the complainants for leave
to flle_additional evidence, and directing such evidence to be presented to
the Administrator. The cases were then first argued before the Court in
September and October 1944, and were first decided by the Court in March
19§5. Armour v. Bowles, 148 F.2d 529; Heinz v. Bowles, 149 F.2d 277. The
Heinz case was reopened, however, on April 2, 1945 and was not finally dis-
pose§ of until July 31, 1945. Heinz v. Bowles, 150 F.2d 546. Petitions for
certiorari were denied by the Supreme Court on June 4, 1945, 325 U.S. 871
and October 8, 1945, 326 U.S. 719. Similarly, in the mést complicatéd of,
tbe rent control proceedings involving the New York City defense rental
area, ?15 West 97th Street Realty Co. v. Bowles, 156 F.2d 982 (1945), the
complaint was filed in the Emergency Court on September 29, 1944, th; first
argument was held on February 8, 1945, and the first decision was handed
down 9n.June 25, 1945. However, the case was not finally disposed of until
an opinion on rehearing was filed by the Emergency Court om August 23, 1946
and a petition for certiorari was denied by the Suprewme Court on Janu;ry 6 ,
1947, 329 U.S. 801. Cases such as these might well be examined by those ’
fond of suggesting that there must be a much simpler and more expeditious
mth?d of handling complex problems of economic regulation, such as the
pricing of natural gas by the Féderal Power Commission and the courts, or
the disposition of railroad mergers by the Interstate Commerce Commis;ion
and the courts. Besides the impetus for speedy action involved in the
Egergency Price Control Act itself, price control had the advantages of a
single-headed Administrator and a special court of outstanding judges
carefully handpicked by the Chief Justice of the United States. Yet, the
hardest problems did not lend themselves to noticeably quick solutio;s
See too, Nathamnson, The Emergency Court of Appeals, in Problems in Pri;e
Control Legal Phases (G.P,0. 1947); Hyman and Nathanson, Judicial Review

of Price Control: - The Battle of the Meat R lati
T aean egulations, 42 Il1l. L. Rev.
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Nevertheless, the record of the Emergency Court of Appeals was an
impressive one, both in terms of the substance of its decisions and the
expeditiousness of its procedures and deliberations. Although it sustained
the Administrator in a large majority of the case; this was by no means
universally true. The complainants were partially successful in the cases
already mentioned, and wholly so in others. It also exercised a healthy
effect upon the Administrator in occasionally requiring him to expedite
his own decisions. It decided many questions of statutory interpretation
of importance to the price and rent control program, but not all of its
decisions on such questions were sustained by the Supreme Court. E.g.,
Davies Warehouse Co. v. Bowles, 321 U.S. 144 (1944); Utahk Junk Co. v.
Porter, 328 4,S. 39 (1946); Parker v. Fleming, 329 U.5. 531 (1947).
Obviously not even a highly competent and specialized court is proof
against ultimate error, as that final test is conceived and applied by
the United States Supreme Court.

The lessons to be drawn from these three experiments with specialized
federal courts are not obviously conclusive so far as further experiwmenta-
tion with specialized courts in the federal judicial system is concerned.
The Emergency Court of Appeals was a specialized court only in a very
qualified sense; it consisted of regular federal judges with broad ex-
perience in the general jurisdiction of federal courts, who devoted
themselves entirely to a particular subject-matter for a relatively brief
period. The Commerce Court experience tells us that a specialized court
may easily lose public confidence if it must face highly controversial
issues of great public importance. The Court of Customs and Patent Appeals,
on the other hand, operates in the relatively protected waters of extremely
technical litigation where no one case or even group of cases is likely to
become of great public moment.

Jt may also be of some significance to notice that neither the Emergency
Court of Appeals nor the Court of Customs and Patent Appeals dealt with a
pakticular industry or group of industries, Their jurisdiction, unlike that
of the Commerce Court, though specialized in terms of legal subject-matter,
was generalized so far as its impact on society was concerned. Consequently,
suspicion of bias in favor of or against particular groups in society was
less likely to be generated with respect to particular judges or the courts
as a whole.  The opposite is likely to be true of any body, judicial or
quasi-judicial, which deals with particular industries. The charge that
regulatory commissions over the years tend to be dominated by the industries
which they regulate, whether justified or not, is too common to be ignored
entirely in establishing new institutions. The concern that a commission
which regulates competing industries, such as the different modes of
transportation, should not unduly reflect the attitudes or interests of
any one of the competitors must always be present in the staffing of such
agencies. It would obviously be unfortunate if such concerns had to be
carried over to the creation of purely judicial bodies such as reviewing
courts, Yet it is difficult to see how this could be avoided if a special
court were set up to exercise jurisdiction with respect to the transporta-
tion industry, the power industry, or the securities markets or all three
of them. The dangers which Professor Frankfurter epitomized as those of
Y"narrowness and partiality'" may, of course, be diminished by the compara-
tive breadth of the jurisdiction, but they will not entirely be avoided
by including a few more industries.
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) .The supposed advantages of additional expertise in terms of the ial
Lzat19n of the proposed Administrative Couit is also extremely dubiou:Pec;E )
mo&F important function performed by the federal courts in reviewin 'tﬁe :
de01s%ons of administrative agencies has generally been in determin?n legal
queéstions. For the most part these fall into two categories-~-the intgr rgi -
tion 9f substantive statutory provisions and the determination o% prdcegurai
qgestlons, Both these categories may also involve constitutional problems
With reSp?ct to such questions it is doubtful that the expertise derived .
from continuous work with a particular statute or group of statutes is of
greaF significance to the work of a reviewing court. The agency's point

of view, based on its intimate association with the statute, is prezumabl
?ommunlcated to the court with appropriate emphasis. The art of statutor’y
interpretation depends on skills which, so far as experience demonstratesy
are not significantly enhanced by concentration upon a single statute M;st
of the Supreme Court's reversals of the Commerce Court decisions turnéd on
disagreements over statutory interpretation, as did all of its reversals of
the Emngency Court of Appeals. A recent study of the review of the Tariff
Commission by the Court of Customs and Patent Appeals suggests that the Court
has had relatively little success in working out a consistent and satisfact
patFern of interpretation for the statutory framework governing both the o
Tariff Commission and the Court, and their relations'with one another. See
Metzger and Musrey, Judicial Review of Tariff Commission Actions and éro-
ceedings, 56 Cormell L. Rev. 285 (1971). Of course, this does not prove

that the regular federal courts would have done better in the handl?ng of
such problems. The federal courts, especially the Courts of Appeals, are
however, probably as expert as any courts we can hope to establish ; art’
?rom the Supreme Court, both in the interpretation of federal stat;teg an.d

in the review of administrative determinations according to presentl -
accepted standards of judicial revieyw. ? 7

. T@e.working out of an appropriate balance between the substitution
of judicial judgment for administrative judgment, on the one hand, and the
rubber stamping of administrative determinations, on the other ha;d has not
begn an easy one for the fedenal courts, as the history of the subs;antial
evidence rule demonstrates. See Universal Camera Corp. v. NLRB, 340 U.S
474 (1951); NLRB v. Walton Mfg. Co., 369 U.S. 404 (1962). Nevertheles; .
there has been an accumulation of experience which may not be so easil ,
transferred to an entirely new institution--particularly one wﬁich is ¢
supposed to justify its existence by its presumed expertise in the subject-~
matt?r of regulation. Similarly, with respect to the problems of adminis-
trative procedure, the federal courts have over the years been develo.in
an expert%se which is not bounded by the subject-matter realms of parEicg-
lér agencies--even though the procedures of particular agencies may var
31g§1f1cantly depending either on their subject-matter or their own ¢
dellberate choices. For example, the decisions on standing which have
upset the conventional procedures of many agencies have been evolved b
the federal courts in the exercise of their general reviewing power ¢
See{ Scenic Hudson Preservation Conf. v. F.P.C., 35¢vF.2d 608 (19655'
Office of Communication of the United Church of Christ v. F.C.C. 356 F.2d
994_(19?6). The same was true of the earlier decisions on ex pa;te com;
munlcations which generated sweeping reforms in administrative procedures.
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E.g., Sangamon Valley Television Corp. v. U.S., 269 F.2d 221,(1?59): A
widespread contact with a great variety of administrative agen?lés is:
probably more conducive to such a healthy influence by the judiciary than
limited contact with a few agencies which may tend to operate in the same
way.

These considerations may suggest the possible alternmative that judicial
review of all the federal regulatory agencies should be concentrated in a
separate division of the federal courts of appeals whose.judges wogld be
entirely relieved of both the federal criminal jurisdiction anq p?LYate .
litigation. Whether such a fundamental change in the federal judiciary is
desirable is doubtless fairly debatable, but it is hardly helpful in re-
solving the particular questions presented by the Ash Committee recoymenda-
tions. A dilution of the regular federal courts' administrative review
jurisdiction has-its own drawbacks which might not be associated with a »
wholesale withdrawal of such jurisdiction. As presently .constituted, the
regular federal courts have a prestige and attractiveness so far as-pFofes-
sional talent is concerned which cannot be equaled by any other judicial
assigoments. It is apparent that the Administrative Court egvisaged by the
Ash Report could not rival the existing federal courts, particularly the
Courts of Appeals, in such attractiveness, This would be true not only '
because of the more limited tenure of the judges, but also because of their

more limited jurisd: ction. Neither can it be assumed that the establishment

of a court of such limited jurisdiction would provide a fair trial run for
a general administrative review court of broader jurisdiction. The very
nature of the limitation would so drastically affect the character of the
court that it could not be regarded as a fair test of a general adminis-
trative review court. - The latter type of court, besides mgking a substan-
tial dent in the total caseload of the Courts of Appeals, would also be in
a much better position to make such contributions as a court might us§fully
make to the development of both uniformity and innovation in substantlvg and
procedural administrative law. The judges of such a court would pres?mably
be Article III judges who could occasionally substitute for ot?er'Art;cle
II1 judges, wher the distribution of the caseload warranted. It is also
conceivable that a new administrative review section ,f£ the federal courts
might be partially staffed from sitting federal judges so that it; birth
pangs would be less terrifying. Appointment to such a court--cleaFly
delineated as an Article III court--might; for example, be attractive to
sitting district judges, which would clearly not be true with Fespect to
the court suggested by the Ash Committee. Finally, the periodlc Fransfer
of judges between the two systems might achieve some of the benef%tg Q?
both specialized and generalized jurisdiction--namely growing famlllérlty
with a particular subject-matter accompanied by the broader perspective

of a wider experience. Of course this suggestion might be carried further
to include several subject-matter divisions within the Courts of Appeals.
See, Carrington, Crowded Dockets and the Courts of Appeals: The Threat to
the Function of Review and the National Law, 82 Harv. L. Rev. 542, 587-596
(1969). : - , o |

s

The Ash Cimmittee proposal must also be viewed in relationship to
the present and proposed jurisdiction of:the Supreme Court itself.. The
phenomenal growth in the Supreme Gourt's own total caseload in recent
years has been reflected primarily in the increasing proportion of denials
of certiorari. (The statistics show 2586 denials and dismissals in October
Term 1968 as compared with 1388 in October Term 1959, Ann. Rep. of Dir. of
Admin. Office of U. S. Courts (1969) at 180-181.) Those denials in turn
reflect, in part, the confidence which the Supreme Court must. repose in the
Courts of Appeals as courts of almost last resort. Whether this system
itself is now growing out of hand, as some believe, and must eventually re-

' quire some further major surgery, is again a larger question which does not

help to resolve the particular issue before us. See Hart, Foreword: The
Time Chart of the Justices, 73 Harv. L. Rev. 84 (1959); Wiener, Federal
Regional Courts: A Solution for the Certiorari Dilemma, 49 A.B.A.J. 1169
(1963). The immediate point is that the establishment of a new and less
prestigious tribunal, of more limited jurisdiction, from which direct review
lies to the United States Supreme Court, is not likely to contribute to a
healthy relationship between the Supreme Court and the lower federal courts.
This is illustrated further by Chief Justice Stone's support, as early as
1942, of proposed legislation which would have transferred the three-judge
district court rev%ew of Interstate Commerce Commission orders to the

Courts of Appeals.” Although this would have involved another element--

the transfer of such cases from the obligatory to discretionary juris-
diction of the Supreme Court--it also demonstrates the confidence which

the Supreme Court would prefer to place in the Courts of Appeals. An
appropriate concern for the preservation and improvement of this special
relationship between the Gourts of Appeals and the Sup%eme Court, especially
in matters of federal law, must therefore raise additional doubts with re-
spect to the wisdom of any proposal for the establishment of a non-Article
III court of limited jurisdiction directly below the Supreme Court in the

- hierarchy of the federal judiciary.

"Finally, any proposal for reorganization of the federal courts de-
signed in part to reduce the scaseload now pressing upon the existing
Courts of Appeals must be weighed against other proposals designed to .
accomplish somewhat the same objective by curtailing the basic juris-
diction of the federal courts. Probably the most notable among these is
the proposal of the American Law Institute for the revision of diversity
jurisdiction so as to eliminate cases brought by plaintiffs who are
citizens of the state in which the suit is brought, or who have had for
more than two years a principai place of business or employment in that
State.  American Law Institute:  Study of the Division of Jurisdiction
Between State and Federal Courts, §§ 1301-1307 (1969). The commentary .
accompanying the ALI proposal estimates that the effect of the proposed
revision upon the actual incidence of diversity cases in the federal

*Hearings before Subcommittees No. 3 and No. &4 of the Committee on the
Judiciary, House of Representatives, on H.R. 1468, H.R. 1476, H.R. 2271,
80th Cong. and Hearings before Subcommittes No. 2 on H.R. 2915 and H.R.
2916, 8lst Cong. (1949).
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district courts would be to reduce the caséload by approximately. 50%; as
applied to the 1968 total of 21,009 chis would constitute an approximate.
reduction of slightly more than 10,000 cases. Id. Appendix B, pp. 465-473."
Just how this would be reflected in the Courts of Appeals adds another
dimension of speculation, but it is presumably reasonable to anticipate a

sproportionate reduction in diversity cases in the Courts of Appeals. The

Annual Report of the Director of the Administrative Office of the United
States Courts shows 1233 diversity cases filed in the Courts of Appeals in
1970. Table B-7--first pagé. "A reduction of 50% would amount to approxi-
mately 600 cases.  This would compare with &a. total of 1522 for all -adminis=
trative appeals (Table B-1), or 175 for appeals from the particular agencies
with which the Ash Committee is concerned, including the ICC cases. - 1d.
Table B-3--first page, plus figures supplied by ICC.  Thus the reduction in
caseload achieved by the ALI proposal would be three times the reduction
achieved by the Ash Committee’ proposal and something over one-third of the

-reduction which would be achieved by a general administrative review court.
0f course, the ALI proposal, or any similar reduction in, or elimination of;.
the diversity jurisdiction involves a host of difficult and controversial
dquestions far beyond the' scope of our present consideration, as indicated
by the variety of comment which the ALI proposals have generatéd. See for
example, Wright, Restrué¢turing Federal Jurisdiction:  The American: Law
Institute Proposals, 26 Washington and Lee Law Review 185 (1969); McGowan,
The Organization of Judicial Power in the United States (1967) pp. 84-93;
Currie, The Federal Courts and the American Law Institute; 36 U. of Chi.

L. Rev. 4~49 (1968); and many other articles cited in Wright, Law of
Federal Courts (1970) pp. 73-80. Some of the critics think that the ALIL
proposal goes too far in reducing diversity jurisdiction; others that it
does not go far enough. Nor is diversity jurisdiction the only aspect of
the present distribution of judicial power between state and federal courts
which has been questioned. There are some who believe that-a larger measure
of the enforcement of federal law--particularly the punishment of petty
crimes--might well be entrusted to the state courts. See for example; Smith,
A Federal District Judge Looks at His Jurisdictiom, 51 A.B.A.J. 1053 (1965);
Anderson, The Line Between Federal and State Court Jurisdiction, 63 Mich.

L. Rev. 1203 (1965); Anderson, The Problems of the Federal Courts--and How
the State Courts Might Help, 54 A.B.A. J. 352 (1968). These particular
suggestions do not, by any means, exhaust the possibilities of thorough
reorganization of the federal courts to enable them to cope with a -

" burgeoning caseload. . See especially Carrington, Crowded Dockets and the
Courts of Appeals: The Threat to the Function of Review and the National -
Law, 82 Harv. L. Rev. 542 (1969). They only illustrate the various
alternatives which must be painstakingly weighed and the priorities which
must be established before a considered judgment can be made with respect
to the wisdom of even moving in the direction which is suggested by the
proposed establishment of a separate administrative review court in the
federal judicial system. ‘ ‘
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D.

THE LIMITS OF THE SUPREME COURT

A,National Cour‘t of Appeals

By PauL A. FREUND*

THE mission of the Supreme Court is as unique as it is essential: in
'the decision of actual controversies, to advance, clarify and rational-
ize the law for an entire nation, and, to do so through opinions that
are as invulnerable and persuasive as they can be made by research,
reﬂection, collaboration, mutual criticism and accommodation. Does
the caseload of the Court present a problem for the effective perfor-
mance of that function? If so, what measures of relief would be most

appropriate? Those are our two questions, and I shall address myself
briefly to both of them. |

In 1959, Justice Harlan, after four years on the Supreme Court,
e'xI.)r'essed his concern over the Court’s capacity to discharge its respon-
sibilities under the mounting caseloud of petitions for certiorari:

At the time the Act of 1925 was passed the rapid growth of the

Court’s certiorari business could hardly have been foreseen. Dur-

ing the past eight Terms the number of petitions dealt with by

the Court has grown from about 1,000 to approximately 1,500.

Increasingly, the time required to handle the certiorari work and

that needed for adjudication of cases, and more particularly for

the writing of opinions, are coming into competition. Thic is
something that gives food for thought. On the one hand, the will-
ingness: of Congress to relinquish to the Court what in practical
effect amounts to control of its appellate docket naturally presup-
posed that the Court would exercise this responsibility “with a
proper degree of deliberation. . . . On the other hand, cert:-
orari would be self-defeating if its demands upon the Court’s time
were allowed. to impinge upon the processes involved in the ad-
judication of cases, For after all the Court exists to decide cases,
and certiorari is but an ancillary process designed to promote the
appropriate discharge of that duty, It would be most unfortunate
were the demands of certiorari permitted to lessen the number of
cases on its calendar which the Court had time to decide, to con-
sider on a plenary basis, or to dispose of with' full-scale opinions.

It 'would be still more scrious if the demands of certiorari should
- ever. reach ‘the point of making significant inroads in the time
, whlqh individual members of the Court can afford to devole to re-

flection upon the decision of important issues. I think it can fairly
be said that none of these things has come about so far. . ..
While it can . .+ be said that the certiorari work, despite its con-
tinuing growth, is still within manageable proportions, it would be
shortsighted not lo recognize that preserving the system in good
health, and keeping it in proper balance with the other work of
the Court, are matters that will increasingly demand thoughtful
and imaginative attention.! " "

1. Harlan, Some ~Aspcc!s of the }ﬁ;iicial Process in the Supreme Court" of -the
United States, 33 AUSTRALIAN L.J. 108, 113-14 (1959). o :

~ *Carl M. ‘Loeb Uni_versity Professor, Harvard Law School.
Reproduced from 25 }IASTINGSL.J. 1301 (1974).
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Since the halcyon days of 1959, when Justice Harl.an spoke, the
docket has swelled from 1500 to over 4600 cases, of. which over‘3700
were newly filed during the term. The incre.ase‘ is not explainable
simply as an increase in the in forma pauperis filings. :I’hose have
indeed risen dramatically, but the paid cases ha.ve risen  almost
as rapidly—from 890 new filings in 1961 to 1713 in 1971——a¥n.1cjst
doubled in a decade. At the same time, the number of petitions
granted has remained substantially level, so ‘that the pe;centage ‘of.
grants has dropped overall from 17.5 percent in 1‘941,to 111 percet’\t
in 1951 to 7.4 percent in 1961 and 5.8 percent in 1971. The paid
petitions granted dropped from 19.4 percent to L15.‘4 percent to 13.4
percent to 8.9 percent during the same period.? ‘ .

But statistics are only the beginning of an assessment. After lis-
tening to every member of the present Court on thg s,l%b]ex.:,t of the
current caseload, the Study Group appointed by the chlef']ustme gnder
the auspices of the Federal Judicial Center concluded without dissent
and without doubt that there was a serious problem—.—tho_ugh nc?t every
member of the Study Group had come to the assignment with that
preconception. One member of the Court, to be sure, statgd to us,
as he has stated publicly before and since, that the Court is vastly
underworked.? But it is fair to say that he is, in a number of ways,
an exceptional judge. I

Our judgment that, put conservatively, the Court has reached .the
saturation point, did not rest on the views merely of ‘the newer jus-
tices. One of the senior justices remarked sadly and trenchantly that
.(lecision-making had become for the Court an eYent rather than a pro-
.cess. . Another senior judge was able to cope.thh th.e. docket becagse
he had given up all outside activities—lecturing, wnFmg, sumer in-
stitutes——and worked evenings as well; because (?f his experience, he
explained, he is able to consider petitions now in t.he same time as
he required for half the number when he began .(1t is difficult to see
on this evidence how he could perform the function if he‘ were newly

appointed today). Another senior justice observed that when he
came to the Supreme Court from another court he thought that now
he would be able, as he had not been before, to plumb every .case
to its bottom; that proved to be an illusion, he acknowlcdgcd., since
the load was even greater on the Supremc Court.  But, he said, you
learn to numb yourself to it. In this sense, of course, the caseload

T . R . . -~ - U'
"is not impossibie or intolerable. That conclusion is hardly reassuring.

2. The figures are taken from the Report of the Study Group on the‘ .Case Load
of the Supreme Court (1972). Copies are available from the Federal Judicial Center,
WaShl;.gtog‘;eI,) Sg., Tidewater Qil Co. v. Unitgd St'atcs,.409. U.S. 151, 174-_7213 (1f972)
{Douglas, J., dissenting}. Mr, Justice' Douglas, notirig his dissents from denials o cer-
tiorari, would have had the Court hear some 460 cascs per term, beyond the approxi-
maitcly 175 actually taken. See 'A. BICKEL, THE CASELOAD OF THE SUPREME COURT

26.27 (1973),
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One justice who has not numbed himself to it is Mr. Justice Pow-

ell. In April of last year, at the Fifth Circuit Judicial Conference,
‘he said: ‘

The conditions ciled in the Committee’s [study group’s] report pose
the question whether the Court can continue acceptably to dis-
charge [its] responsibility. As a new member of the Court, mov-
ing there directly from a long experience at the bar, I can say
without qualification that I find the situation disquicting. Near the
beginning of its Report, the Committec made this perceptive com-
ment:  “The indispensable condition for the discharge of the
Court’s responsibility is adequate time and ease of mind for re.
search, reflection, and consultation in reaching a judgment, for

- critical review by colleagues when a draft cpinion is prepared and
for clarification” and revision in light of all that has gone be-
fore.” (p. 1)

This indispensable condition simply does not exist, Petitions ;
are filed with us on the average of 70/75 per week, 52 weeks
in the year; each Justice is responsible for a personal judgment
4s to every petition, however much he may delegate to his clerks;
these petitions vary in size from a few pages in a frivolous IFP
to printed records of many thousands of pages, with multiple
briefs; we will hear arguments in some 173 cases, write opinions
for the Court (in addition to per curiams) in some 130, plus scores
of concurrences and dissents: each Justice must review and take
a reasoned position on all circulated opinions; we have all-day con-
ferences vitually every Friday; and each of us has substantial re-
sponsibilities as a Circuit Justice. . S

But in all truth, my concern is not personal. As I said to
our colleagues on the Fourth Circuit last summer, I have worked
6 to 612 days per weck throughout my professional career, My
concern therefore is for the Court as an institution. It is one we
all revere. Its problems, addressed by the Freund Committee,

now merit the best thinking of our profession.*

And Chief Justice Burger, addressing the American Law Institute
in May, 1973, was equally frank:

"' Until someone perfects an eight- or nine-day week or a thirty-
hour day, the enormous increase in the Court's work over the past
twenty years must produce undue stress somewhere and ultimately
affect the quality of the product. - To wait to do something about
this problem until someone can empirically demonstrate that three
or four thousand cases cannot be processed as well as one thou-

- sand is not my conception of how we on the Court should fulfill
our responsibility to the Court as an institution.5 '

The Court is, to be sure, abreast of its docket. We are all famil-

Jdar with the two great crunches that help to keep it so. The first

crunch is at the beginning of term, when 800 or 900 petitions  and

“appeals, the summer carry-over, are disposed of in a few days. ~ (Of
- course not all are actually considered at conference; only about 30 per-

~cent are put on the “discuss” list, the others being denied because
- DO justice votes to consider them at conference. But every justice

must make up his mind on every application and must presumably be

‘prepared to discuss the 30 percent of 800 or 900 during the few days

of conferences). The second crunch is at the close of term when in a

4. Address of Mr. Justice Powell before the Fifth Cireuit Judicial Conference,
El Paso, Texas, April 11, 1973, - B )

5. Burger, Retired Chict listice Warren Attacks, Chief Justice Burger Defends
Freund Study Group's Compilation and FProposal, 59 A.B.AJ. 721, 723 (1973),
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of about fifteen hundired that would require the attention of each just-
ice, of which two-thirds, or one thousand, would be new to him, over
and beyond his initial consideration of about 1250,

An alternative internal procedural change that has been advanced
is the creation of a small senior staff that would do the ‘preliminary
screening. Such a measure is, I believe, the one most likely to be
adopted if relief in the form of a National Court of Apgeals is not pro-
vided, . The effectiveness, or “success,” of a senior staff would depend
on the substantial acceptance of its recommendations, growing out of
confidence in its judgment. Such a development—and, in some measure,
the use of panels—would be the natural response of a bureaucracy to its
increasingly heavy responsibilities: more and more delegation ‘within
the organization, the while clinging to the nominal responsibility at the
top, thereby widening the gap between the function and its discharge.

That ‘course, it is submitted, is exactly the wrong direction for
the Supreme Court to take. Justice Brandeis in plain language explain-
ed the prestige of the Court by saying, “we do our own work.” Some
commentators on the Report of the Study Group have accused us of
violating our own principle by proposing to “delegate,” as they put
it, part of the Supreme Courts work to another agency. But, with
respect, that comment completely misses the point. The point is one
of principle, even, it is not too much to say, of official morality, A
National Court cf Appeals would have its own authoritative responsi-
bilities, It would be a visible, legitimated tribunal also “doing its own
work,” albeit work that would reliave the Supreme Cour't of some of
its burden. Appearance and reality in decision-making would coin-
cide. We would not be fostering an illusion of responsibility, as we
are likely to be doing if a way out is sought through greater assign-
ment of functions to a permanent senior staff,

- The Study Group turned its attention, then, from internal proced-
ural changes * the question:  Of what functions could the Court 108t
appropriately & : relieved?’ The Group put aside the idea of special-
ized courts or appeals, not because in some fields (taxation, for ex-
ample) a good case might not be made for them, but because they
would have only a marginal effect on the Supreme Court's caseload.
An exception would be a national court of criminal appeals, provided
its denials of review were made final, since applications for dircct and
collateral review of criminal convictions now constitute a majority of
the petitions for review on the Supreme Court’s docket. The Study
Group rejected a specialized criminal court for several reasons.  Inas-
much as there is a high correlation between criminal cases and peti-
tions in forma pauperis, to single ont this category of cases for insula-
tion from Supreme Court review would appear as an invidious clas-
sification based on, or coinciding with, the financial plight of the appli-
cant. Moreover, while the absolute percentage of review-warthy cases
in this category is low, the category does contain cases that present
questions of fundamental law second to none in importance. Finally,
there would be a particularly unfortunate risk, in a specialized court
of criminal appeals, of the polarization of its members and the politici-
zation of the appointing process around a single set of issues. A court

- of generalists is greatly to be preferred.

Another suggestion—to limit the Supreme Court to so-called con-
stitutional cases—also seemed s;eriously objectionable: it would re-
2
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quire new national courts for all nonconstitutional cases; it would be
awkward to administer that bifurcation; it would deprive the Court of
important issues of procedure and statutory construction; it would en-
courage counscl and perhaps justices to inflate issues to constitutional
dimensions; and it would reinforce the idea of the Court as a super-
legislature. Emancipated from the conventional tasks and constraints
of lawyers and judges, who must rub their noses in matlers of practice,
of legislative history, and of the harmonious reading of complex codes,
the justices would be led to reinforce the most free-wheeling impulses.

The Study Group focused then on two tasks whose transfer, in
its judgment, would not sacrifice the Court’s essential function: pre-
liminary screening of applications for review and the resolution of con-
flicts between circuits that ought to be resolved but not necessarily
by the Supreme Court. These are the basic functions of the proposed
National Court of Appeals. The court would be expected to pass on
to the Supreme Court some 400 {o 500 petitions, from which the
Supreme Court would take for argument about 150 to 175, as at pre-
sent. '

How much time would be saved to the Supreme Court?  As
Justice Rehnquist said in a recent address, he could not quantify it
but he was satisfied that the proposal “would save the Supreme Court
some of the time which it now spends in screening cases and that the
time so saved could be devoted to deliberation and writing opinions.
" Tpstead of the stack of 75 new cases pouring in every week,
there would be perhaps ten—certainly a very large differcnce in psy-
chological scatteration and oppressiveness. S

While experience under the proposed plan will furnish the most
reliable data on time saved, an approach to the question can be made
by determining approximately how much time per week i$ now spent
in the consideration of applications for review, Several of the justices
who appeared before the Study Group were able to offer estimates.®
One senior member estimated it at one-fifth of his working time. An-
other senior justice said fifteen hours a week. Still another said up
to a third of his time. A newer member of the Court said two hours
every evening. The time spent is, and should be, considerable. How
much of it will be saved by having, say, six-sevenths of the petitions

7, Rehnquist, 7he Supreme Court: Past and Present, 59 A.B.A.J, 361 (1973).

8. See A. BICkrL, THE CASELOAD OF THE SUPREME CourT 23 (1973). The
statement of Mr. Justice Douglas made in lidewater Oil Ca. v. United States, 509 U.S.
151, 176 (1972) (dissenuing opinion), that the Cowmt’s time “is larpely spent in the
fascinating task of reading petitions for certiorari and jurisdictional stateraents,” is per-
haps not intended to be taken seriously,
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out, leavin the more g ' i ' um g
ving re arguably review-worthy and ti ing

oy N ; an tlmﬁ-consunnn
amf)ng, thQSC sury IvVing there will be found some that as clearly n*eri;
Ieview -as some thdt were SCI'eenCd out Cleﬂl‘l d'ld not merit ]t And
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of e saving i ]
° course, the Saving In pressure, apart from hours and days, would
¢ no less real for being incommensurable, ’

How busy or inactive would the National Court of Appeals be?
It would have jurisdiction to grant review and decide on }:l?c ‘me ct
of cases presenting a conflict of decisions among i‘hevcircui"ts“ lt:1 o
v'ery likely that the National Court of Appeals wozld decide m‘o‘rc suclli
cases than are now taken by the Supreme Court. If, as seems n t
improbable, the new court had time for the decision of s,till other‘gﬂﬂ‘o
the Suprgne Court could be empowered to send to it non-conflict (;0-5:
th{akt merit review by a national court but not necessarily by the ASSCD
prelpe Court. The new rourt might, at an estimate d—ccide on tl?f:
merits some one hundred eases a year—surely an imp,ortant co 1; 'bw
tion to a bor,'iy of national law. | envisage an exp:nmmf"ll “ﬂ::
and an evolving relationship to the Suprer;le Court.anciw:»‘c;;hﬁp;f -
deed an evolving method of selection of the judges of the }}1&\&" goulrnt-

" SWhat should be thg linkage of the National Court of Appeals to
e Supreme .Court? It is here that the greatest differences of opini
have arisen in response to the Study Group’s report. Decisiop on
fhe mcms'h.y the National Court of Appeals could be made thé1 S %Il
ject of petitions for certiorari without too great an inroad on the S;l -
as a whole. ‘It would be expected that very few such petitions ngﬁg
be grar}tcd.‘ If, however, petitions could be filed to review the denials
of certiorari, numbering in the thousands,  the plan would clearl;' ‘be

undermined, T ; i
pne he S{le) Group recommended that denials be made

e tA;:blcounftersuggestu?n has been advanced that the denials lie on
e e of the Supreme Court for, say, sixty days, within which
period .the Supreme Court on its own motion might vranz review, Thi
suggestion has a certain plausibility as a comp;omiase betWeeﬂn %imlitli
and fr'cedo.m to file a further petition. The difticulty emercrés "1 ;
clear inquiry is made into the lying-on-the-table pro'cedurczc \';? i
would be the responsibility of the individual justices toward ih% sev:ml
thousand cases thus open to inspection? Short of eneacine in "tho o
?ent_ procedure, how would certain cases come to thz zttc‘;lfio“ v”pr;-
justices? Would they resort to chance references throuah‘ r(s)I o
counts, conversation, and the like? Would this‘ ultima:fc fcgczniucg-
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function be performed by a senior staff about which we have previous-
ly expressed reservations? These questions would require clarifica-
tiorr as a matter of principle. :

"It has been argued by some commentators that to make denials
of review final in the National Court of Appeals would destroy the time-
honored image of the Supreme Court as the palladium of our liberties,
to which the humblest person has ready access.’ With the annual fil-
ings in the Court approaching 4,000, it has to be asked how meaning-
ful this access really is, and whether a widening breach between sym-
bol and reality will not, so far from maintaining the prestige of the
Court, produce disillusionment and cynicism. It should be asked, also,
whether an arguably meritorious petition will not benefit from being
highlighted through inclusion in the 400 or 500 cases that would sur-
vive the initial screening in the Court of Appeals. It must be added,
with respect, that to see in this jurisdictional question an issue of safe-
guarding civil liberties is to lose perspective. If the vote of three
out of seven members of the National Court of Appeals would suffice,
as our Study Group proposed, to certify a petition to the Supremie

" Court so that five of seven judges would be required to deny a peti-
tion, it is at least as likely that sensitivity to issues of human rights
will actually be enhanced by the process as that sucl sensitivity will
be blunted. ;

It has also been argued that finality would prevent certain cases
from reaching the Supreme Court that would serve as vehicles for im-
portant change of doctrine but would not be recognized by the Na-
tional Court of Appeals as having this potential. But when the
Supreme Court issues thunderbolts they rarely come out of a cloudless
sky. The Supreme Court, through its rules, through expressions in
its opinions and in dissents, would have abundant opportunity to signal
the vitality of certain issues. IMoreover, when the Supreme Court has
made a somewhat unexpected re-examination of doctrine it has done
so characteristically in a case that was one of a series reaching ‘the
Court. If the decision in-Erie Railroad Co. v. T ompkins® was unex-
pected, still there would have been opportunities to overrule Swif?
v. Tyson'® in the numerous cases that would have been certificd to
the Court by a National Court of Appeals if one had cxisted during
the regime of a federal common law. Similarly, the new doctrine
announced in Gideon v. IWaimeright'* could have been promulgated

9, 304 U.S. 64 (1938).
10, 41 U.S. (16 Pet.) 1 (1842).
11. Gideon v, Wainwrignt, 372 U.8. 335 (1363).
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In any of the right-to-counsel cases that would have been certified to
ther:Supremc. Court under the pre-existing constitutional standards
Agdin, a vehicle for the Miranda!® rules could have been ‘fouhd in an.
of the cases that would have reached the Supreme Court for revie\z
under the prior tests of voluntariness of confzssions. |

i bgilrljlg:' fgm: ;iiﬁiifjlo; }15;5C rl;c;er-x ?ade that the‘re is a constitution-
{aken of the sobe 8 c} o Ixjmo process, brlefAno.te should be
“one Supreme Cou.rt,” ?hg ax’ig;gllillrtlifs t}tll? COHSFﬂuUOH man'dmes

. : g s, the Supreme Court must
be given final authority to review cases decided by lower federal
courts; otherwise, they and not the Supreme Courtjwould be “s:l-
preme.” If this argument is seriously applied, all of the J udichr;f Acts
from tpe beginning to the present have been unéonstitutionzh For
at no time has the full scope of the judicial power of the fcdcml'coum
been‘hnk?d to review in the Supreme Court. Congress has :ilwd s
exercised its power under Article III to confer appgllate jurisdictin)vl
on the Supreme Court “with such exceptions, and under such reculg-
tions, as.Congress shall make.” At the beginning, for example ;hcrc
was o higher jurisdictional amocunt for appeal tc; the Suprcmc’Court
than for access to the district courts. Even if the argument is tailored
to' apply only to constitutional and other federal questions it is under-
mined by history. For a hundred years, until 1891, federal ;;rimixlél
cases could not be appealed to the Supreme Court e.\'cckpt where there
was a certificate of division in the circuit court below,* In all such
cases it could be said that the lower court was “suprente,” but Article
I never received any such reading. The Suprelﬁs C'.‘ouft remained
supreme in the pertinent sense: no other court had authority to over-
rgle or reverse its decisions, and in the event of inconsisten’cy.a dc.ci-
sion c?f ‘thc Supreme Court prevailed. But the scope of its :1ppeil'1vle
jurisdiction, in contrast to its original jurisdiction, has heen set By Cc‘m«
gress. ? :

. A somewhat modified form of the objection drawn from Article
IIT is t'hat a court, or at any rate the Supreme Court, must have pO\Ave::
to c}gcndc what cases it chooses to decide, and that the preliminary
d.ccxsmn cannot be “delegated.”  But this, with respect, begs the qL;c:-
tion. - The Supreme Court has no authority or rc»ponsibiﬁtv with n.

) Izhh{xrar{da v, An.zona,‘384 U.S. 436 (1956). In some ninety-five cases pend-
;ng on t e.d«ocikct‘that raised the same issue. the Court, with Justives Black apd Doug
'\:skdxsscntmg. denied the petitions, thus indicating that coneern for particelur ]ili"'\l.{ls
as not ‘a paramount consideration. See, o S few Jorsey | -
iy | , Ol John:on’ v, New Jersey, 384 U.S. 719
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spect 1o cases where a statutory condition precedent to its jurisdiction
has not been met.  Suppose that Congress, instcad .of conditioning
criminal appeals for a century on a certificate of division, had required
a certificate of probable cause from the circuit court. Then suppose
that, to make the plan more just, Congress vested the certificating
function in circuit judges other than those who decided the case.
Would such a plan have been more vulnerable- constitutionally than
the one actually employed? Article I1I imposes no sugh imported
limitations on the administration of the appellate system. The choice
is in truth open.

The choice is really between two models for the Supreme Court.
One model is that of a bureaucratic agency, which copes with a mount-
ing wort: load by greater and greater separation of responsibility for
a function and its actual performance, retaining nominal responsibility
at the top while delegating actual judgment to others. The cther
model is that of a small community of thinkers, who keep themselves
free for their central task by shedding ancillary and less cssential re-
sponsibilities. If the Supreme Court is regarded as an assembly-line
operation, a high-speed, high-volume enterprise, the bureaucratic model
is appropriate. If its function is different, if its duty is to clarify and
advance our highest law through the most deliberative of procedures,
then the other model is the more appropriate. -

Perhaps in a choice of models 1 have been unduly influenced by
my introduction to the work of the Supreme Court through a clerkship
with Justice Brandeis, underscoring as it did the deliberative side of
the judicial process. Justice Brandeis spoke appreciatively of having
been allowed the full time of a conference to lead a discussion on
depreciation accounting. If a draft opinion was ready for circulation
in the middle of the week he withheld it until the beginning of the
next week, so that his colleagues would not be rushed in considering
it before conference, When Justice Sutherland returned a draft npin-
jon with a number of queries on the statement of facts and the law, Bran-
deis asked me to check the queries carefully. After doing so I re-
ported somewhat condescendingly that they were all unfounded and
that Justice Sutherland might have saved time by not raising them.
Justice Brandeis cut me off, saying that he was very glad Justice
Sutherland had written as he did, because it showed he was deing his
job. ;
The cascload presents, in an ideal sense, an insoluble problem.
Some sacrifices are involved in any solution, as was true when circuit-
riding was abolished, when regional courts of appeals were established

130

ot

in 1891, anq when discretionary instead of obligatory review beca
the pattern in 1925, Vehement objections were raised t§ eacl m:
these .reforms. It is important to keep one’s perspective, to ;r;'o
what is most essential and to eschew the hyperbole of d’oownp \Lllvi
has }.?cen written about a reform enacted in 1731 in Enc'hn‘d. ml"]a
English the language of court proccedings, strikes the rightangte" e
The nation at larec ed i ot
W‘ould‘ Fuin Elx? gm:‘)td,l ;rc%x:‘:engficllltc\lvi;térsgll:}f{ ;\elliidmj nmlu) 1‘;‘: ? wor i
convenicnces that resulted from jt ag quite sufficiex?t to 1dlzi]1$1€1 J&:

and succeeding generations we cd why i
ity paocine ¢ ns wondered why it had not passed a cen-

13. 1 P. WINFIELD, CHIEF SOURCES OF ENGLISH LecaL History 13 (1925),
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| AkPjolicy. Assess’mentvof The
Natiounal Court of Appeals

By WiLriam H. ALSU,P* )

R/E AJOR lééislation to relieve the United States Suprefne Court o‘f\
its “overwork” has not been enacted since the Judges Bill o\f 1925.'
Nor has such legislation been considered since the defeat o.f the I.’resp
dent’s Court reorganization plan of 19372 Nevertheless, 1t‘CL311L111u.es
to be suggested that the Suprems Court has tE)o many éutxes to};hs;
charge all of them responsibly. l'-"or' exgrnp]c. in 1959 Piﬁofessor ar
attempted to demonstrate that the ]ustlc‘es haa:l to ‘eva]uated ; so.d%nigz
applications for review that they had .httle time left to cci <1:
merits of the argued cases.®* Most prominent among the recent a arms
is the Report of the Study Group on the Caseload of ‘1{75 Sup.ren‘ze.
Court* So much has been said about this report that it may be worth-
while to examine the battlelines forming around it. |

"* The essence of this proposal is that a National Court of Appeals
be created to screen the swelling docket of applications f.ox? review by
the Court.  The sponsors of the plan are armong the most dxvstln‘gpl'xsl}ed.
of our law faculties and practitioners,,beionging.to a commission
appointed by the Chief Justice of the Unith States in the fal} ot‘1.971
to study the problem of the Court’s burgeoning docket. The chairman

of the study group is Professor Paul A. Freund of the Harvard Law

School.® He and his colleagues, themselves familiar with the.work
- of the. Court, interviewed each of the justices and a few of their 'law
clerks and, after their own deliberations, issued their recommendations
on December 19, 1972, R '

In addition to a less controversial recommendation that direct
appéals to the Supreme Court be abolished, the panel suggested that
Congress create a ncw tier of the federal appellate courts to be known

as the National Court of Appeals and to consist of seven seasoned

judges drawn on a rotating basis from the existing courts of appeulf.
The new court would have two functions. It would soit throught
all the patitions for certiorari (and jurisdictional statements if ap,-’
peals were continued) and would refer only the most “I'EV.IC‘: '-worvthy.
to the Supreme Court for its consideration.  The remaining appli-
cations would then be denied without recourse to the Supreme Court.

Additionally, the new court would retain for its own unreviewable

*Member of Bars of California and Mississippi. Reproduced

from 25 HASTINGS L.J. 1313 (1974).

3. Hart, The Supremeé Court 1958 Term, Forszword: T‘he Tinie Chari of the
Justices, 73 Hagry, L. Rev. 84, 91 (1959). Se¢e also Griswold, 'T/:e‘Supreme Court 1959
Ternt, Foreword: Of Time and Attitiedes—Professor Hart and lwige Arnold, 74’HA7RV.
1. Rev. 81 (1960). But see Arnold, Professor Hart's Theology, 73 Harv, L. Rev. 1298

(1560).
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decision on the merits those cases in which the circuits were in .con-
flict but the issues were not deemed 10 be “certworthv.”  In this way
the justices—now said to be careworn with excessive duties—would -
gain more time to indulge in the collegial and deliberative processes
of making and elaborating national law, ‘ ‘

policy arguments advanced and omitted by both proponents and
opponents of the plan. Neither the constitutionality of the new court
nor the political motivations, if any, of its sponsors will be considered.®

I. The Present Screening Process and
How It Would Be Changed

The present method and practice by which the Supreme Court
selects cases for review is a combination of statutory requirement and
tradition. In recent years about 3700 applications for review have
been filed annually by litigants complaining of adverse judgments
rendered in lower federal or state courts. These applications are
either by way of appeals which the Court is obliged to decide, or by-
way of requesting the issuance of a writ of certiorari which the Court
may deny in its discretion. - Fewer than 200 of these cases are decided,
on the merits, the rest being denied review without opinion. None-
theless, the process of choosing the select few is a vital aspect of the
justices’ work. :

The document filed with the Supreme Tourt in most instances
is called a petition for writ of certiorari. In the relatively rare cases
for which Congress has provided for an “appeal,” the litizan requests
the review to which he is entitled by filing a timely “jurisdictional
statement.” When a petition for' a writ of certiorari or jurisdictional -
statement is docketed, the clerk of the Supreme Court gives it a case
number and: all copies are stamped and then placed for storage in a
large room. Usually within the next thirty days the opposing party files

b

6. For discussions of the constitutionality of the proposed court, compare Black,
The National Court of Appeals: ‘An Unwise Proposal, 83 YALE L.J. §83, 885-887 (1974)
{There can be only one Supreme Conrt under Article 1) [hereinafter cited as Blackl;
Comment, The National Court, of ‘Appeals: - Composiiion, Constinutionality, and Desir-
ability, 41 ForoHaM L. REV. 863, 865 (1973) (constitutionality is “open to question™)
and Address by Earl Warren, Neeting of the Association of the Bar of the City of New
York, May 1, 1973, reprintec. in part in 59 A.B.AJ. 721, 729 (1973) (unconstitutional
under “the one Supreme Court” clause) [hercinafler cited as Warren], with A. BICKEL,
THE CASELOAD OF THE SUPREME COURT 35 (American Enterprise Institute for Public
Policy Research 1973) (argument that proposed court would be unconstitutional is a
play on words) '[hereinafier cited as Bickewr]s Note, The National Court of Appcals: A
Qualified Concurrence; 62 Geo, L.J, 881, 887-891 (1974) (No precedent exists to sup-
port challenge based on “one Supreme Court” clause). For the suggestion that the chief
justice handpicked a group of law teachers and practitioners known to favor narrowing
the Supreme Court's role and authority and that the nuional Court of Appeuls Is simply

. their ‘vehicle to accomplish that end, see Gressman,” The National Coirt of Appeals: .

A Dissent, 59 AB.AJ, 253 (1973) {hereinafter cited as Gressman]: Warren, supra,
at 725-26; Westen, Threat to the Supreme Court, NEw YorK REVIEW OF Booxs, Fes.
22,1973, at 29. ‘ ‘ ' :
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a response, arguing that the petition should not be granted or that the
appeal should be dismissed.® ‘When a response is filed it is coupled

with' its corresponding petition and both are identificd as ripe for cir-

culation to the various chambers, - If a respondent or appellee delays

too long, the clerk will designate the petition or jurisdictional state--

@ment alope as ready for consideration, Each week a bundle of about
seventy such cases is distributed by the clerk’s staff.

Orce these bundles are received in the  various chumbels the '

method for their screening differs from office to office.* The tradi-
tional pattern has been for a justice’s law clerks to divide the weekly

bundle in equal stacks for each clerk to read and summarize with a

separate memorandum for each case. Then the week’s worth of peti-
tions ara delivered to their justice along with the “cert memos,” After
studying their analyses and supplementing their digests by consultmo

the applications and responses as he believes is necessary, a justice

sends to the chief justxce an enumeration of those cas;s Wthh he be-
lieves may warrant review by the full Court.

Some of the present justices do not follow the tradttlonal pattern -
of asking their law clerks to digest petitions for certiorari and appeals. -
Justice Brennan, for example, prefers, as did Justice Trankiurter; to

scrutinize the applications himself without memoranda from his clerks.

In addition, five of the justices (the four most recent appointees and -

Justice' Byron White) havc assigned their law clerks to a pooled effort

for summarizing petitions,® Instead of five separate summaries of

each case being preparcd, only one memorandum is written, to be
shared by all five justices. Regardless of the way in which « justice is

exposed 'to the applications, however, every justice sends to the chief-

justice a listing of cases which he thinks warrants review.. :
“Any case which attracts the attention of even one member of the

Court is placed by the chief justice on the “discuss list.” - In addition.
to certiorari cases of interest, all appeals are routinely included on the
discuss list even though many of them typlcally arouse no interest. Al

cases on the discuss list are mentioned in conference whereas those
not on it are denied automatically without further consideration. In
recent years about 1100 apphcatlons have been discussed in confer-
ence annually™ '

After the discuss hst is transmltted to each of the chambers, the

papers and memoranda- in all cases contained in the discuss list are

gathered together and the remaining items are “dead listed” and
culled. The assembled material is taken by the justice into’ the con-
" ference room during the session in which petitions for certiorari and

jurisdictional statements are discussed. Usually this is the I‘rlday con-

ference. Each justice speaks his mind on each’ apphcatlon on the
agenda ‘and under the traditional Rule of Four a petition is “granted”

and will be scheduled for oral argument when four justices believe

it presents a substantial question of national importance. Occasion-
ally a justice who is relatively indifferent on a particular case will join
two or three who feel strongly that it should be taken. Precisely what

moves the justices to seize upon certain cases and to reject others is -
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something of a mystery and a matter for which one develops a “feel,”
as Justice Harlan put it."*  Sometimes when fuither argument would

be of little assistance in deciding the nierits, & petition iz granted and

the Court disposes of the merits in the same conference, foregoing

oral argument and acting without the benefit-of full briefs, provided -

a majority so votes and fewer than four be hcvc the issue \Wrants
plenary consideration.™ : :

The processing of appeals, which the Freund Committee would
have screened by its National Court of Appeals, is part and parce] of
this process. Some important differences remain, however, between
the processing of appeals and petitions for certiorari. As noted above,
all appeals are mentioned in conference, however bricfly, whereas
most petitions for certiorari are not. Moreover, by providing for
appeals in certain’ situations, Congress has already decided that the
issues raised thereby warrant review——pretermitting the Court's own

~ judgment on the initial question of whether or not to take the case— -

and the only remaining question is whether plenary or summary re-
Viéw is more appropriate. It has been observed, however, that the

two modes of review are gradually being merged for all practical pur-

poses. For example, a great number of appeals are “dismissed” for
lack of a substantial federal question on the theory that the congres-
sional mandate docs not require resolution of insubstantial matters.™
It has been suggested that such dismissals are governed by the same
discretionary factors which lead the Court to deny petitions for writ
of certiorari; that is, once it is concluded that the issues presented arc
insubstantial, the application is “denied” if it is a petition for writ

of certiorari and is “dismissed” or “affirmed” if it is an appeal.™ -Al- -

though there are precedential difference in these dispositions, it is
plain that, as Justice Clark acknowledged, the procedures used in

reaching them are the same™% It'is important to remember that most

of the discussed items arelcurrently denied review, whether they are
appeals or “certs,” and that about two t}nrds of the filings are denied
without any discussion, .

After the conference, the results are communicated by the chief
justice to the clerk., Tn tury, he prepares an “order list,” which states

the cases in which review was finally denied or granted. The order

list is made public at a subsequent session of the Court.
The establishment of a National Court of Appeals would not

- wholly eliminate this sifting process. - Although applications for review.

would be filed with the Clerk of the National Court of Appeals rather
than with the Clerk of the Supreme Court (which for convenience
might be the same office), and although the proposed court would
have the first opportunity to cvaluate these applications and the abso-
lute power to deny any of them, thé iational Court of Appeals would
not have theauthority to grant a petition. Rather, it would annually

certify or pass on to the Supreme Court four or five hundred cases
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which it belicved to be worthy of the justices’ attention. From this
number the Supreme Court would select its usual 150 to 200 cases
each term for plenary or summary consideration, using a selection pro-
cedure presumably similar to its present system, but 1nvolvmcr only
about ten to fifteen petitions each week rather than seventy. The im-
portant point is that the vast majority of certiorari petitions and juris-
dictional statements would never reach the attention of the justices,
for the Supreme Court would not have the power to overrule a denial
by the Judoes of the National Court of Appeals 4 :

II. Public Reaction to the Proposal

The release of the Freund Committee report has drawn a wide
variety of reactions from bolh the bench and the bar. First among
the sitting justices to voice reservations was William O, Douglas. In
Tidewater Oil Co. v. United States*” he observed without referring
explicitly to the proposal (which at the time had not yet been made

public) that the idea that the Court is overworked is “myth.”*® e

pointed to the fact that the number of cases decided on the merlt;.
had remained constant over the decades, and remarked upon the
number of separate opinions filed each term, which he said were the
discretionary products of the “vast leisure time” of the justices.™® The
really surfeited judges, he suggested, were the circuit judges (W1th whom
the new court would be stafted) 2

Former Chief Justice Earl Warren, who has otherwise steered
olear of controversies in his retirement, was more blunt.?* - Speaking
before the Association of the Bar of the City of New York on May
1, 1973, he adamantly opposed the proposal, challenging not only the
panel’s reasons for it but the panel’s procedure for interviewing the
justices. On the latter score it was said that the very purpose of the
study group was not made clear until the publication of its report and
that the group never privately put their scheme to any of the justices
prior to its promulgation; nor were the justices asked whether any
structural changes in the federal judiciary system were desirable.
Additional opposition has ceme from Justice William Brc:n,nan,22 former

17. 409 U.S. 151 (1972); accord, Douglas, Managing thé Docket of the Supreme
Court of the United States, 25 REcorn oF N.Y,C.B.A. 279, 297.98 (1970); California
Dep't of Motor Vehicles v. Rios, 410 US 425,427 (1973) (Douglas, I., dissenting.)
Justice Douglas-states in the prefice to the first 493-page volurie of his attobiography
that “[i)f the Court work weré as demanding as some make out; T would not have had

time for this and' other writing projects.  But it has nevar demanded .more than four :

days a week”, W. Douglas. Go East, Young Man xil (1974).

21. Warren, sipra note 6, at 724.
22, DBrennan, supro note 8; accord, Brennan, The National Court of Appeals:
Another Disserit, 40 U, CHI L. Rr\' 473 (1973).
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Justice Arthur Goldberg,*® numerous law professors** and Supreme
Court practitioners,®® and law review commentaries.”® Most of the fore-
going have emphasized that the statistical rise in applications does not
create a proportionate rise in demand on the ]ustxces time in review-
ing applications. - Most of the increase, they say, is due to the in forma

pauperis docket which is chiefly composed of petitions identifiable
instantly as frivolous. Justice Potter Stewart felt it enough to remark
that “the very heavy caseload is neither intolerable nor impossible to
handle.”*” Circuit Judge Henry Friendly doubts that the new court
would have the confidence of lower fedéral court judges and Judge
David Bazelon, Chief Judge of the District of Columbia Circuit, be-
lieves the new court would conceal the injustices of our criminal jus-
tice systems by routinely denying prisoners’ applications.®® Less drastic
steps than a new court have been urged by the FWall Street Journal *®

23.  Goldberg, One Supreme Court, NEw RepruBLIC, Feb. 10, 1973, at 14 [herc-
inafter cited as Goldbergl. See also Letter from Arthur J. Goldberg to Editors of The
New Republic, NEw RerusLic, March 24, 1973, at 31-32,

24,  E.g., Black, supra note 6; Blumstein, The Suprcine Court's Jurisdiction—Re-
form Proposals, Discretionary - Review, and Writ Dismissals, 26 Vaxp. L. Rev. 8§93
(1973); Dershmsitz, No More. Coust of Last Resort?;, New York Times, Jan, 7, 1973,
34, at 6, col, 1 (city ed.); Letter from Professor Stanley Fricdelhaum to the editors cf
The New Yo Times, Jan. 11, 1973, at 38, col. 3 (city ed.); Powe, “The Supreme
Court, The Freund Commitiée and The Proposed New National Ccurt of Appeals,”
Radio speech on KUT-FM, Austin, Texas, Spring, 1973; Ulmer, Revising the Jurisdic-
tion of The Supreme Court: Mere Administrdation Reform or Subsiantive Policy Change?,
58 MinN. L, Rev. 121 (1973); and Westen, Threar to The Supreme Court, NEW YORK
REVIEW OF Books, Feb. 22, 1973, at 29,

25. E.g., Gressman, supra, note 6; Gressman, The Constitution v. The Freund
Report, 41 Gro. Wasd. L. Rev. 951 (1973); Miller & Gressman, Nationel Appcals
Court? - Yes and No, New York Times, April 11, 1973, at 47, col. 3 (city ed.); Lewin,
Helping the Court with Its Work, NEw REPUBLIC, March 3, 1973, at 15 [hereinafter
cited as Lewin]; Poz, Schmidt, and Whalen, A National Court of Appeals: A Dissenting
View, 67 Nw. U. L. REv. 842 (1973).  See also Gressman, Much Ado About Ceriiorari,
52 Geo. L.J. 742, 745-45 (1964).

26. E.g., Note, The National Court of Appeals: A Qualified Concurrcnce, 62
Geo. L. J, 881:(1974); Comment, The National Court of Appcals: Composiiion, Con-
stitutionality and Desirability, 41 FornHAM L. REv. 863 (1973); and Note, The Netional
Court of Appeals: A Constitutionally Inferior Court?, 72 Micu. L. Rev. 290 (1973).
Sce generally, Stokes, National Court of Appeals; An Alternative Proposal, 60 ABAL
179 (1974); Stockmever; Rx for the Certiorari Crisiss A More Professional Staff, 5%
ABAJ. 846 8§49 (1973); and Woodlock, Law and Justice Report/Explading Caseload
sers off debgte over how Supreme Court handles its work, 5 NaT'L J, 595 (1973).

- Dershowitz, No More Court of Last Resort?, New York Times, Jan. 7, 1973
§4, 316 col. 1, 2 (city ed.); 55 Harv. L. Rec., No. 8, at 1 (1972).

28. Dershowilz, No More Court of Lasl Resort?, New York Tmm, Jan, 7, 1973,
§ 4, at 6, col. 1 (city ed.),

29.  Wall Street fournal, Jan. 2, 1973, at 20, col, 1 (edltonal) For further state-
ments in opposilion, sée Ietier from Proféssor Stanley Fricdelboum io the Editors of
the New York Times, New York Times, Jan. 11, 1973, at 38, col, 3 (city ed.); New
York Times, Feb, 4, 1973, § 4, at 14, col.. 3 (ciiy ed,) (letter to editor from Philip
Weinberg). See also Blurastein, The Supreme Court’s Jurisdiction—~Rceform Proposals,

_Discretionary Review, and Writ Dismissals, 26 Vaxp, L. Rev. 893 (1973); Ulmer, Re-

vising the Juirisdiciion of the Supreme Court: Mere Administration Reform or Substan-
tive Policy Change?, 38 Miny. L. Rev, 121 (1973). For a discussion of the constitu-
tionality and introduction tothe policy aspects of the proposal, see Comsment, The Na-
tional Court of Appeals: Composiiion, Consilittionality ani! Desirabiliry, 41 FORDHAM

L. REv. 863 (1973), and Note, The Naiioral Court of Appeals: - A Constiuiional In-
" ferior Court?, 72 Micu. L. Rev. 290 (1973). For a further appesition on- policy

grounds, see Poe, Schmidt and Whalen, 4 National Court of Appeals: <A Dissenting
View, 67 Nw, U.L. Rev. 842 (1973).
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Potentates of the American Bar Association were reportedly unim-
pressed with the proposal and its House of Delegates cventual])f endorsed
a less drastic plan calling for a “National Division” of the United States

Court of Appeals, which has alsc recejved the approval of The Ad-

visory Council for Appellate Justice.®® N

Most vocal in defending the proposal, both in the ‘television
medium and in the press, has been Professor Alexander Bickel of the
Yale Law School, a member of the Committee.3! _Professor Paul

vl . . . g . ) i .
Freund has also authored several statements in his committee’s d<? ‘
fense.*®* Moreover, various justices have warmly received the report’s

diagnosis, if not its prescription, - For example, although 1t is unflear
whether Chief Justice Burger has actually endorsed the Natlo{lal (,purt )
of Appeals, his statements, such as his addrcss to ‘the.Amer‘lcan Law
Institute in Washington on May 15, 1973, call for a ‘]1gl‘1t'cr.1mg of ‘thf‘:
Court’s burdens. In that address he rebutted various criticisms of the
proposal, emphasizing that something must be done to stem the swel-

ling tide of applications for review.*® In a similar way, Justice William

H. Rehnquist has surveyed the history of congressional reaction 'to t}}ose
occasions when it was thought the Court was overworked, leaving “un-
answered” whether or not the remedy prescribed by the Freund Com-
mittec was the most desirable one availahle. He insisted, howcvef',
that the Court is deluged at the present and that some rcmedy is
necessary.®* His colleague, Justice Lewis F. PQ\\'ell, Jr.,. aflflounced
in a speech to the Fifth Circuit Judicial Conference on April .11, 1]9;73,
the same reserved judgment stating that the Court is now inundate

and some plan of relief is sorely needed, although he refuqs_cd to say
whether the National Court of Appeals was the best onc.™ Justice
Harry A. Blackmun has not issued a written position on the proposal

- but is believed to feel overwhelmed by his judicial responsibilities.

Justices Byron White aad Thurgood Marshall have carefully avoided
making any public statements on the proposal.”®

So far, the plan has not found its way into a legislative proposal |

and no committee in Congress is currently studying the matter. ™

30. For a survey of generally negative opinions of AI}A member? and officials
taken shortly after the release of The Freund Report; see New 'Y|c'>rk T@eg Feb. _1’{,
1973, at 13, col. 2 (city cd.). For details of the 'propcs?l to- establish a National lfD”w:-
sion of the Court of Appeals to hear claims of state prisoners and 1o T'CS(?I\'E coninc s
among the circuits, sce REPORT OF THE SPECIAL Co.xmn‘rfig .ON COORDINATION OF JUDI-
cIAL IMPROVEMENTS (1973); House Favors National D.xvmon for Federal Cou’rzs 6()({
Appeals, 60 A.B.A.J. 453 (1974); Hufstedler, Courrship and Other. Lcgal /'ir.s,rd (
A.B.AJ. 545, 548 (1974); and New York Times, Jan, 21, 197'4_, at 11, col. 1 (.cxt): e .)i
The Freund Report briefly considered and rejected the related idea of a court of crimina

, Supra note 4, at 12, ) ) ) o
appeglisz %i:o);i-:;’kz},p supra note 6. For a reply to Arthur Goldberg's statement, supra
note 23, see Bickel, The Overworked Coitrf, NEW REPUBLIC, Feb, 17, 1973, at 17.

32. . See Freund, Wiy J¥e Need the Natiqnal Cowrt of Appeals, 59 AB.AJ, 747

(1973) [hereinafter cited as Freund]; New York Times, April 11, 1973, at 47, 'col.
2 (city ed.) (guest editorial by Professor Freund); Address by Paul Freund, American
Bar Associution meeting. in Washington, D.C., Aug. 7, 1973, ) . . .
33.. Burgeér, Retired Chicf -Justice Warren Attacks, Chief Justice Brfrger Pcfcrx(s
Freund Study Group’s Compasition and Proposal. 59 AB.AJ. 721, 724 (1973); see:
Burger, The State of the Federal -Judiciary—I1972, 58 A,BA_.I. ‘1_049, 1053 (1972);
Burger, Thie State of the Federal Judiciary—1971, 37 AB,AJ. 855, 859 (197 E). : :
34. . Rehnquist, The Supreme Courti Past axd Present. 59 “AB.AJ. 361 (1973).

35.  Address by the Heon. Lewis F. Poweil, Fifth Circuit Judicial Conference, in -

El Paso, Texas, Arril 11, 1973, at 3-12. For a reference by the chief just'ic‘e ascribing
a similar view to Justice Powell, see Burger, The S:ate of the Federal Judxcm;y——ﬂﬁ,
58 A.BLAT. 1049, 1053 (1972), 138
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III.  An Appraisal of the Arguments

This robust ventilation of views has identified a considerable
number of policy arguments both supporting and opposing a National
Court of Appeals, These views scem to be directly connected to the
validity of onc or more of the following propositions which are the
essence of the Freund Committee’s reasoning: (A) The ever-in-
creasing task of revicwing applications for review has begun to com-
promise the quality of the decision-making process used for resolving
cases on their merits; and such compromising would not be necessary
if a National Court of Appeals were established to. relieve the justices
of reviewing petitions for writ of certiorari and jurisdictional state-
ments.  (These two propositions are so intertwined that they are
best considered together.) (B) The creation of a National Court of
Appeals would not, on balance, generate more new problems than it
would solve. (C) All other remedies either are stopgap measures
which would still leave the Court overwhelmed or are otherwise unde-
sirable. : :

A. Compromising of the Decisional Process ;

In “inferring” that there has been a compromisc of the Court’s
adjudicatory process, the Freund Committee offered the major pre-
mise that the more tasks the justices must personally do, the greater
the chance that they will do some of them poorly. The familiar statis-
tics showing such things as the fact that there were aﬁproximately

three times as many filings in the 1971 term as in the 1951 term were

also set forth. The following passages from the report deserve full
quotation:

Any assessment of the Court’s workload will be affected by
the conception that is held of the Court’s function in our judicial
system and in our national life. We accept and underscore the
traditional view that the Supreme Court is not simply another
court of errors and appeals. Its role is a distinctive and essential
one in our legal and constitutional order: to define and vindicate
the rights guaranteed by the Constitution, to assure the uniformity
of federal law, and to maintain the constitutional distribution of
powers in our federal union.

The cases which it is the primary duty of the Court to decide
are those that, by hypothesis, present the most fundamental and
difficult issues of law and judgment. To secure the uniform appli-
cation of federal law the Court must resolve problems on which
able judges in lower courts have differed among themselves,  To
maintain. the constitutional order the ‘Court must decide contro-
versies that have sharply divided legislators, lawyers, and the pub-
lic. And in deciding, the Court must strive to understand and
elucidate the complexities of the issues, to give direction to the law,
and to be as precise, persuasive, and invulperable as possible in
its exposition.  The task of decision must clearly be a process, not
an event, a process at the opposite pole from the “processing” of
cases in a high-speed, high-volume enterprise. The indispensable
condition for the discharge of the Court's responsibility is adequate
time and ease of mind for research, reflection, and consultation in
reaching a judgmient, for critical review by colleagues when a draft
opinion is prepared, and for clarification and revision in light of -
all that has gone before %%
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The statistics of the Court’s current workload, both in abso-
lute terms and in the mounting trend, are impressive evidence
that the conditions essential for the performance of the Court’s
mission do not exist. For an ordinary appellate court the burgeon=
ing volume of cases would be a staggering burden; for:the Supreme
Court the pressure of the docket are incompatible with the appro-
priate fulfillment of its historic and essential functions.®2
The reaction to passages such as these has been a preoccupation
with whether ot pot the justices really have substantially more to do
nowadays than a decade or two ago. This is understandable since the
report itself scems to take it for granted that in those halcyon days
the Court’s resources were appropriately allocated between reviewing
petitions and its other functions. The reader is left with the impres-
sion that the study group is worried only about the impact of the statis-
tical increase on what was once an optimum equilibrium of duties. The
reference in Professor Freund’s article in this issue*t to Justice Harlan’s
statement in 1959 that the breaking point had not been reached, but
that it might eventually be, reinforces this impression. It has been
natural enough therefore for critics to begin with the same unspoken
assumption and to address only the true effect of the increased filings.
This approach is less productive than others (for reasons suggested

later), but surveying the observations it has fetched is nonetheless

illuminating.

First, there is the remarkable fact that the Court is presently cur-
rent in its docket™ In an era when in many courts it is routinely
taken for granted that the delay in disposing of cases is measurable
in years, it is comforting to learn that the Supreme Court usually acts
upon a new filing within three or four months of its being docketed.
This phenomenon takes on additional significance in light of the fact
that Congress has never sought to relieve the Court until there was
clear and convincing evidence of a backlog. For example, prior to
the creation of the circuit courts of appeals in 1891, the Supreme
Cour:tfé backlog had crer:~s an interval of approximately four years
between the docketing of cases and their disposition, and prior to the
passage of the Judges Bill in 1925 there was a shorter delay.*® In
addition, there is the fact that the members of the Court manage a
three month summer recess and a one month winter vacation, although
they keep in constant communication with their offices during these
breaks. And, there is more leisure time on weekends today than
twenty years ago when arguments were heard on all weekdays with
the conference on Saturday. Since 1955 weekends have rarely been
used for conference and argument.*® Justice Douglas, moreover, has
reminded us that the number of decided cases each year has remained
fairly constant over the decades, a fact which at least shows that the
Court has not contracted the absolute number of issues considered on
the merits despite the increase in applications for review.4*
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Furthermore, those justices who have served during the statistical

climb believe that there has not been a_degeneration of the Court’s

processes. Justice Stewart, on the Court since 1958, opines that
fhe praposed court will not be needed within the next ten vears even
if the statistics grow at the present rate.® His colleagfle, Justice
Brennan, states that he spent no more time reviewing the 3643 cases
9f the 1971 term than he did screening half as many in his first term
In 1956. Experience, he posits, is unquestionably ‘the “equalizer,”™®
Former Chief Justice Earl Warren, who presided over a large part of
the statistical increase, adds that there was no adverse effect on the
quality of the adjudication process during his tenure™ Most critics
of the proposal have been quick to abserve that the great majority

of all petitions are immediately identifiable as unlikely prospects for

the writ and therefore only a small amount of time is really required

to evaluate them and that most of the statistical increase has been in
paupers’ applications, which have more than their share of frivolous
claims.

On the other hand, three members of the Court—TJustices Rehn-
quist and Powell and the chief justice—have flatly stated their belief
that there does not exist sufficient time for the reflection, research
and 'collogue necessary for the proper elucidation of national law when
applications for review must be assessed at a year-round clip of seventy
per week. ™ ’

These three, however, are relatively new to the bench and its
responsibilities, and it has been asked whether their complaint is a
traditional one voiced by new Court appointees. It is perhaps relevant
that when they were first appointed, both Justices Harlan and Stewart
fou1.1d occasions to comment on the heavy hours they were required
to invest in their responsibilities.™ Chief Justice Warren recounts
new appointees have always felt overwhelmed by their new and
tremendous responsibilities®  Justice Douglas suggests that ten years
are required before a justice has adapted™ Of course, a decade is
a long time to wait and it will be little comfort to the new justices
that due to learning curve economies they will never have to spend
more time on the certs than they do now.

Two different and reasonable conclusions may be drawn. Both
are consistent with the foregoing evidence. The first is that the im-
pact of the swelling certioraris has been overdone, that the newer
Justices would have been as overworked ten years ago and that their
problems will eventually dissolve in experience. The second is that
there has been a quantum jump in the responsibilities of the Court
that only experience has enabled the veterans of the Court to keep,
abreast of the heavier demands and that the job of freshman just’ices
always difficult, is becoming harder and harder. ,

The important point, however, is to recognize that there are sub-
stantial limitations on beginning with either set of conclusions. The
problem with this entire approach is that neither of these findings
lends itself to a ready assessment of the National Court of Appea]i.
For example, even if the Court is no more overworked or under-

- worked than in days past, the new Court might still be an improve-
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ment. - Even if there has been no depreciation of the adjudication
procest perhaps more time would have enh‘a‘nced it. Conversely, ev§n
{f theré has been a grhuine strain caused. by the increased certioraris,
the new Court might be a cure worse than the illness. The approach
is useful only if it is avsumed that in years past the talents of jche Court
were optimally employed and it is found that the rising filings have .
not required an adjustment. .

It is therefore ‘regrettable that the idea of “overwork™ has crept
into the debate at all. A more useful issue is whether or not the pro-
posed. system has more advantages than the present one. 'ljhe p1*ipc:~
pal jmprovement of the new court is said to be that the justices woul.d
not be required to devote time to evaluating the vast majority of appli-
cations which tend to be less “reviewworthy.” This time could be
diverted to the process of making law. There are disadvantages of
the proposal which will be considered hereafter, but, for .the moment,
it is worthwhile to explore the scope of the supposed econormies.

Initially, it is important to remember that the Freund Committee
would still have the justices examine the cream of the annual crop
of applications for review, the very petitions on whic_:,h t}}ey are pre-
sently spending the vast majority of their screening time in chambers
and in conference. All that would be saved, therefore, would be the
time normally accorded to those petitions which with experience the
justices are able to recognize instinctively as ineligible candida‘tcs
for review. Although the report expressly refrained from predicting
how much time this would be, the point has become highly contro-
verted,®® Former Justice Arthur Goldberg asserts that an “astonishing
number” of applicatibus can be “immediately” identified as unworthy
of review—even by a “third-year student.”™ Former law clerk Nathan
Lewin agrees, recalling that Justice Frankfurter scanned a week’s
worth of petitions himself at bedtime in a single evening.™ Judge
Henry Friendly believes that a “good half” of the petitions can be de:
nied on the basis of a short memorandum prepared by a law clerk.™
Justice Brennan finds that in a “substantial percentage of cases” he
need go no further than the “questions presented,” citing as an illustra-
tion the following issue actually raised in a recent petition: “Is the
Sixteenth Amendment unconstitutional as violative of the Fourteenth
Amendment??> In 1937 Chief Justice Hughes remarked that

[a]bout 60 percent of the applications for. certiorari [were]
wholly without merit and ought never to have been made. There
are probably 20 percent or so in addition which have a fair degree
of plausibility but which fail to survive critical examination.

Professor Bickel is irritated by estimates such as these and com-

plains that “[nJo case can be regarded as trivial in any absolute sense

”

[since] somebody’s fate does hang in the balance in each case . .
Moreover, because the cases which reach the Court have been self-
selected, he concludes that they already are the cream of the crop and
care ought to be taken in chocsing among them. He then turns to

the question of how much time is adequate “on the average.” He

concedes that half an hour per case is an overestimate and settles on
fifteen minutes, “perhaps less,””
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- Professor Bickel's response misses the point, First, even assum-
ing that his average estimate of perhaps-less-than-fiftcen-minutes  is
reasonably accurate, the fact remains that the “average” time for all
petitions is wholly immaterial. What i5 relevant is the average time

censumed by the petitions which would be culled by the National -

Court of Appeals. These will be less substantial -by detinition and
will require far less time on the average than those certified by the
new Court of Appeals. - Second, the fact that someone's fate hangs
in' the balance of each case is not relevant, for the Supreme Court
is not a last court of errors and appeals. Even a petition involving
the fate of impoverished widows and orphans must be rejected out
of hand if it raises no issues beyond state law questions. Whether
or not a third-year law student would be able to spot many such cases,
a justice of the Supreme Court learns to do so quickly. Justice Harlan
recognized that a great many petitions fell into this category. He
blamed the bar for not appreciating the nature of the questions decided
by the Court and for yielding to the “understandable impulse of . . .
solvent client[s] to carry a hard-fought cause to the highest tribune,
forlorn as the hope of success may be.”®** That an attorney labors
long on a petition of great human drama but of frail substance does
not give him an assist in the Supreme Court. Nor should it.

On first blush, one minute per petition per justice may seem an
outrageously short average time for denying the worst 3200 of 3700
applications. Of course, no petition is granted after only a minute'’s
consideration. Yet a great many can be denied in even shorter time.
It must be remembered that the Rules of the Supreme Court are
aimed in part at requiring petitions and responses to be arranged so
as to facilitate swift and accurate assessment, Rule 23(c), for ex-
ample, requires each petition to have a section entitled “Questions Pre-
sented.” When the question presented is absurd as framed by the
petiticn itself a justice usually does not read further. Many applicants
simply do not appreciate the caliber of problems the Supreme -Court
secks. Even a case presenting a worthwhile problem is apt to be
denied if it contains unilluminating questions presented, the assump-
tion being that the inartful drafting reflects the quality of argument
counsel would render. (When a petition is prepared by the litigant
himself without the assistance of counsel the justices or their clerks
have been known to read a little further. The Court is able to appoint
counsel of its own choice if review is granted.) Another automatic
ground for denial is a jurisdictional defect such as mootness or untime-
liness. Since these usuwally occupy a prominent place in respondents’
briefs, these are generally scanned first. Often this simple precaution
pretermits all else counsel has to say. Only after hurdles such as these
are passed must the importance of the issues presented be weighed,
a sifting process for which justices acquire a “feel.” A single reading
is often enough to convince a justice, who is usually familiar with the
cases cited, that although not frivolous a petition should be denied.
Cases which survive this sifting process are those which make or come
close to making the discuss list. These will take much more than a
minute to assess. “Denys,” however, are often casualties of the first
few glances.
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If one minute is about the average time required to deny the
worst 3200 of 3700 petitions, then the National Court of Appeals
would save a full week’s working time over the course of a term.
If the average is higher the yearly saving will be proportionately
higher. To be sure, this is an imposing block of judicial resources,
but until the statistics grow substantially larger, this is about all that
would be saved.™ The Chief Justice recently reported that the case-
load of the lower federal courts did not increase in 1973 for the first
time in recent history.”™® Perhaps we may hope that the caseload of
the Supreme Court will eventually stabilize. .

In addition, it is worth pausing to consider what alternative use
the justices would make of this time. It is hoped by the Committee
that it would be applied to the process of collegial consultation used
in elaborating our national law. While it is difficult to resist this hope,
and although the extra time would probably be absorbed for the most
part by the rigors of deciding cases on the merits, it remains unclear
to what extent an additional week would result in a healthier dialogue,
flushing out more of the nuances, the analytical difficulties, and the
relationships of the immediate issues to analogous problems. The tra-
ditional extent of the justices’ dialogue is the time devoted to each
argued case in conference and the written drafts and redrafts of opin-
ions circulated afterwards.® Occasionally, a vote will change due to
a persuasive opinion but that is rare. It is no secrct that the votes
and theories announced at the outset in conference usually remaip un-
aitered. For cxample, Nathan Lewin, who clerked for Justice Harlan
in 1961-1962, recalls that he saw “precious little” collegial consulta-
tion in an era when the work load of the Court was somewhat less.
He has challenged Professors Freund and Bickel, who clerked for
Justices Brandeis and Frankfurter respectively, to represent that they
observed a vibrant interchange of opinion among the justices.®

The problem, if there is one, is less a lack of time than the fact
that the susceptibility of the Court to a “deliberate, reasoned, colle-
gial declaration and elaboration of national law” is solely determined
by the personalities appointed to the Court. Most have been men of
fierce independence, strong notions, and their basic predilections and sen-
sitivities are no longer amenable to change.

Yet the fact remains that on some occasions a justice will be gen-
uinely unsettled on the proper resolution of a case and more time to
reflect on the matter would be helpful. Justice Harlan, for example,
confessed in Bivens v. Six Unknown Named Agents of the Federal
Bureau of Narcotics®™ to having reversed his initial position on whether
or not there should be a civil remedy for a violation of Fourth Amend-
ment rights. Another example appears to have been the soul-search-
ing in the tecent obscenity cases in which all agreed that some clear
rule should be fashioned to extract the federal courts from the quag-
mire of obscenity law.®® As rumor has it, the end result was by no
means marked from the outset and a genuine and fresh reexamination

1 L4y
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of available alternatives was undertaken by many of the justices, Sure-

Iy, the same trepidation has preceded many of the blockbuster pro-
nouncements of the Court. Nathan Lewin himself recalls the story
o.f Justice Harlan “rescuing” Robinson v. California®® and convincine
his Folleagues’ to take the case in order to hold that a state mav no?;
punish one for merely being a narcotics addict™  Perhaps another
example is the “Flag Salute Cases.” After holding that laws requiring
salutes by public schoolchildren were constitutional, the Court ovérruleg
the precedents in Board of Education v. Barnette.®® Justices Black
and Douglas voted with both majorities and voted to overrule after
“(llong reflection.”™  Such occurrences suggest that some room fo;
persuasion and consultation exists.

The point simply is that although the occasions for collegial con-
sulfati.on may be rare they are important and should be encouraged.
:thS is especially true in a time of frequent 5-4 decisions when the
xpdesision of a single justice may provide more than the normal incen-
tive to put forward the most convincing arguments,

xn.any event, it would be desirable to have more time to devote
to opinion writing and to understanding the more complicated factual
cases such as those involving regulatory systems. Despite the fact that
on the whole the work of the Supreme Court is well done, unfortu-
nate and unintended dicta can occasionally spawn regrettable resuits
in the l.ower courts or lead to uncertainty in the planning of the public
and private sectors. ‘To some extent this evil is already controlled by
the-canon of precedent which pays less heed to unneceséary comments
of judges than the actual holdings of cases. But still it is an annoy-
ance. Beyond the problem of articulation there is the responsibility
of understanding the record in each case and how any regulatory sys-
tem at issue is implicated.

. Notwithstanding the fact that the extra week could be applied
to improving opinions, hewever, a genuine possibility exists that a sub-
stantial amount of the additicnal time might be spent in writing even
moere opinions which otherwisc would not have been attempted. This
appears to be the trend. Precisely how the members of the Court
would invest an additional week is strictly a matter of conjecture.

T}.lis all suggests that while there are those who doubt that the
?0urt 1s presently any more overworked than in past years, the real
Issue is whether or not the new court would be an improvement. To
be sure, the plan would free approximately one week of time for each
qf the members of the Court as filings now stand, and most of this
time would probably be divided between reflecting over issues and
writing better or more opinions. (There would also be a savings in

fice 16{5- . 403 U‘S“. ‘388., 398 (1971) (concurring opinion). For the observationr by Jus-
ind‘:':’da{};;:;n rg:iiz c[)xf]t is by no m;ans unknown for the alignment of the Justices, or
: ! a case, to c ini : i ’ Y
Spr bete & St 1o, sy ange after opinions have been written,” see Harlan,
66. See Paris Adult Theatre I v. S s Mi i
4508, 15 o7, e I v, Slaton, 413 U.S, 49 (1973); Miller v. California,
67. 370 U.S. 660 (1962).
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the time of law ¢lerks, although. this isless important inasmuch as ways
less drastic than a new court ate available to provide such relief:)

‘Standing alone, these benefits would surely be an improvement, but

it 1s doubtful that there would be a dramatic change in the final pro-
ducts of the Court.

B. Weighing Dlsadvantaﬂes k :

Whatever the scope of its benefit, the Freund Commlttees plan
has been oppugned as being fraught with evils which, it is said, were
apparently not taken fully into account by the study group.-

The miss sed opporrumty

Most prominent is the criticism that the Natlonal Court of
Appeals is apt to deny cases which the Supreme Court would, if given
the opportunity, take for either plenary or summary review. There
is hard evidence to support this objection, for, as Justice Bicnnan has
written, about 1100 cases make the “discuss list” and are exammed
in conference.¥* Since the Freund Committee would confine the dis-
cuss list to a maximum of 400-500 cases yearly, approxm:lately 600-
700 petitions each term, whrch would now be revrewed m conference,
would be denied.

Although this statistic is an 1mpresswe one, it should be remems-
bered that many items are discussed in conference even though none
of the members of the Court thinks them worthy of review. All ap-
peals, for example, are automatically discussed even though many of
them- are unammously dismissed for lack of a substantial federal ques-
tion. To the extent that the 600-700 cases barred from the Court

would have fallen in this category it is safe to conclude that the Court -

would miss no opportunities it would regret. Moreover, the 600- 700
cases would also include a fair number of ‘olds,” cases which are
now mentioned in conférence not as candidates for review thernselves
but as cases that present issues which might be controlled by other

. cases awaiting final decision. Once the prmmpal case is decided, if

the lower court might have reached a different result under the princi-
pal case, the “hold”'ls grauted review and immediately remanded for
further cons1deratxon As is detailed hereafter, although it might be
awkward for’ the proposed court to withhold action on applications
pending the dlSpOSlthH by the Supreme Court of argued cases with
common issues, such a procedure could probably be administered.
Thus many of the 600-700 missed opportunmes would snnply be cases
which could be “held” by the new court ‘

Even rnakmc7 ailowances for holds and appeals however, there

would be several hundred instances each term in which a petition was -

denied by the new court even though at least one justice would find
in it a substantial federal question warranting, in his opinion, review
by the full Court.  Of these, there would probably ‘be 20 or so:cases
which eventually would attract the votes of at least four justices.

72. 372 US. 335 (1963).
73. 370 U.S. 660 (1962).
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This prospect has caused critics to questlon whether or not under
the proposed  screening procedure the Court would have had the op-
portunity to decide cases such as Gideon'v. Wainwright,’® which ex-

tended the rloht of assistance of counsel at trial to indigents accused.

in state courts of felonies, Robinson v. California,”® which held that pun-
1shment merely for being a narcotics addict was cruel and unusual, or
Brown_v. Board of Education,™ or Furman v. Georgia.”™ Nathan

Lewin's story about Justice Harlan rescuing Robinson v. California

poses the spectre that the seven judges of the National Court of
Appeals would, as eight of the justices themselves are prone to do
overlook the significance of a petition.™ :

- Professors Freund and Bickel have rephed that it is not remotely
possible that a National Court of Appeals could have passed over such
issues although they concede that those very cases might have been
denied.™ The signals that the Court was ready to consider the ques-
tions were there for the bench and the bar to see. Even the slightest

possibllity that four justices would grant a petition—even to overrule’

recent precedent—should be enough to warrant certification. This
reply is somewhat reassuring but, unfortunately, leaves some points

unanswered. In the term in which Gideon was decided, for example,

dozens of petitions presenting the right-to-counsel issue were pre-
sented. The Court, having already decided to overrule Betts v.
Brady,™® set out to find the best vehicle for doing so. Petition after
petition raising the issuc was rejecied as inappropriate for collateral
reasons (unsympathetic defendant, other grounds could pretermrt the
question) until finally Gideon’s case was found.™ In such circum-
stances not all of the dozens of cases would be certified by the Na-
tional Court of Appeals (since certification’ of so.many would substan-
tially cut into the 400-500 limit). The result would be a restriction
of the Court’s menu of vehicles for reviewing the issue, all of whlcn
the Court might think inappropriate for collateral reasons.

Assummg, however that the new court were so perceptwe that
no “major” issue which the Supreme Court were ready to hear went
uncertxfxed the fact remains that each term séveral hundred petitions
would be denied even though all of them would have been discussed
and some of them granted. Although many of these would be the
seemmgly less significant cases, there is no doubt that due to the ceil-
ing of 400-500 cases, the mew court could not be responsive to all

of the subtleties, nuances and interests of the Court even if they were

well-known. The committee report and Professor Bickel concede this.
The casualties would include cases such as Cohen v. California?® a
case reversing the conviction of one who wore a ]acket bearing the
words “Fuck the Draft” into a courthouse, and a case which Justice
Harlan described as being one which at first blush seemed too incon-
sequential to find its way into the books of the Supreme Court but
which presented an issue of “no small constitutional significance,”*%

74. . 347 U.S. 483 (1954).
75. 408 U.S. 238 (1572).

80. 403 U.S, 15 (1971).
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A related prdblém is the loss of many d»isscnts,frmcll{' dent;alga;):

the writ or from dismissals of appeals. In the pasF, télctslfe }IJS::nt ki
ignaled the interests of Court and encourage | con-

often signaled the interests ¢ < noaurged e Dar fo. o
inu ise issue i Itimately have been taken by > Co

ue to raise issues which u i cen co
tsllrllc11~\axas true, for example, in the capﬁal cases. In tl;udogﬁh 5:1 U:iest_
bama,®® Justice Goldberg dissented from theﬁdeng.d ;él e cxlv pé,urfe’;nth

3 - N g 3 . - an

ing 1 ] eng#lty might violate the Eig and ¢
s T inued to raise the question, and finally

endments,  Lawyers continued to rais qu . ally
{&mFGBSIr]:an v. Georgia®® the Court decided the pomt.( Justice ‘Iizent
m;m worries that under the plan he ‘Would.not be able to‘ slum,:_‘ |
’?hfou’gh a dissent from the denial of certiorari that a substantl.a ﬁ'tldo-
tion exists as to the President’s authority to prosecut‘e a war in .
chipa.™ ' ' o S
‘Aside from presenting concrete cases 01; wh1c§1 totgoxr;irl;;xztést}:g

‘ W C iti as the benefit of causing the justic

“constant flow of petitions has th efit _ e ju
;35315 on issues which might not othe'mme form in t(}ile_lr m;?scil;.a bI;
;1 worthwhile issue crosses the screen it can be flagged in p g

a dissent from the denial of certiorari. - Without this convénient pro- ;

cedure, there would be no such automatic indicator of the frontiers

of the justices’ thoughts and no efficient means of educating the jus-

' the i i ised i er courts.
tices about the nature of the issues being raised in the low

There would also be the loss of opportunities for a justice to pja:g
his ‘imprimatur on the claim of a prisoner who may have been wrong

p et . ‘1, . . a
in a way which does not warrant the Court’s time but who, because of a =

. . . T R o d
short dissenting statement from the justice, will be able to ;,;get a ssslc;:t-
look when his conviction is brought before the lowe; courts o?k et
eral attack. Because the vehicle for the collateral attack is likely

be a handwritten and inartful Complaint.P¥€131?f¢fi,l?Yt th;ahgr_lfs;:r;elt:h}:tm; ;
u aski ‘merit of the claim, the allusion to : )

self, masking the merit of the claim, | |  fact |

member of the Supreme Court thought the matter worth inquiry may

alert the habeas court that the prisoner’s petition is not fri}’volous.‘N o
| "To all of this it might be answered that each term the at éo?he
Court of Appeals could simply certifyl_ more tgmn d;Og;iggcz:s?g to the
1€ n duce the number of , | |
Supreme Court and thereby re , : S o we
vari iti lost. This would probably ’
these various opportunities would be would pr Y tnaliy
* in ially the savings in time orig
but at the cost of reducing substantiall : Line onignaly
‘ i ] to these extra few hundred cases,
contemplated.  With respect pncred, Sases I
: they would require less ne th
hould be remembered that althoug}} / WOl quire less tirg ‘
:k}e 400-500 thought to be most rev1exv-worthx,,,they would s't)h ;ﬁq;lhii
more time to assess than the frivolous cases. At some point all

would be barred from the Court would be the clearly insubstz‘mt»ifa‘l“3 :5:
plicatiohs‘ which literally occupy only a few seconds per case of .

justices’ time, and thus the proppsai” would lose all of its appeal.

it
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- A separate problem concerns “holds.” As mentioned previously,
a “hold” is a petition which is not acted upon until- another pending
decision is announced because both involve a common issue. For ex-
ample, when the death penalty cases were handed down, several hun-
dred other cases involving capitai senterices had been accumulating in
the files of the Court.  None -of these cases had been denied review
even though only four were selected for testing the constitutionality
of the death penalty. Until Furman v. Georgia,® these petitions. were
simply neither granted nor denied. Shortly after the death cases were
announced, however, the conference reviewed all of the “holds for
Furinan” to determine if any other worthwhile issue was presented
and it so, whether or not jt was eclipsed by Furman. In the end,
virtually all the judgments challenged by the holds were vacated and
the cases were remanded for reconsideration in light of Furman. (Had

dispose of cases without breaking new ground and to suppiy a degree
of uniformity which would be lacking if only a select few or a single
case were taken to announce a new principle.

Critics of the Freund Committee have asked what its proposal

to be that, as mentioned before, a National Court of Appeals could
admixister a similar “hold” Procedure of its own. If'jt appeared that
a petilion or appeal presented an argument already being tested either
in a case awaiting decision by the Supreme Court or already presented
in a petition previously forwarded to the Supreme Court, then the Na-

Teconsideration in light of the new decision.

It Congress did not authorize the National Court of Appeals to
grant, vacate and remand in light of new Supreme Court opinions,
certification would be in. order to permit the Supreme Court to re-
mand. Such certification would consume more of the justices’ time.
This might be preferable, however, to granting the National Court of
Appeals the power to reverse or vacate in light of the Supreme Court’s
current pronouncements, a bower which would open the door to the
seven judges’ own predilections about how close in point a recent
Supreme Coutt opinion actually was and which would extend the role
of the National Court of Appeals beyond mere screening. '

85.. 408 U.S. 238 (1972).
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Moreover, there would inevitabiy be imprecision in any hold
apparatus not under the control of the Supreme Court. For example,
there would be the problem of delay when the new court held a peti--
tion which under the present system the Supreme Court would deny
immediately. This is illustrated by the fact that carly in 1973 the
Court refused to review the Memphis school desegregation case,® al-
though at Jeast one of the legal questions presented was seemingly
similar to a question raised in the Denver school case then under sub-
mission.’” = Apparently, the Court believed the link between the two
was too tenuous to warrant delaying the finality of the Memphis case.
On ‘the other hand, there might be error in the opposite direction.
The new court might deny an application’ which ‘the Supreme Court
would now hold. The point is that a hold procedure inaugurated by
the National Court of Appeals, while possible, could not be as precise-
ly operated as the present hold procedure. ‘ ' ’

Drawbacks of the new court

Other objections concern the new court itself. It is said, for ex- k

ample, that it would be demeaning for judges accustomed to judging

to be nothing more than “Glorified Law Clerks,” in former Chief Jus-
tice Warren’s phrase® Various circuit judges have received the pro-
posal unenthusiastically. It is said that the additional responsibility for
resolving circuit conflicts would be a mere salve for the injured pride
'of members of the new court® Perhaps this also explains the plan
to rotate membership of the new court, although such changes in court
personne] would surely sacrifice whatever proficiencies were attained
in processing applications. To this Professor Bickel responds that we
can assume that judges asked to serve would do so with the grace and

dedication that is comimon to federal judges.® Undoubtedly we can.

One important consequence of the plan, however, would be to shift

the initial responsibility for reviewing applications from the law clerks -

of the justices to the law clerks of the members of the National Court
of Appeals, . At present at least the justices’ assistants have the benefit
of the justices’ tutelage which lessens the risk that issues of interest
are passed over. Moreover, there would be no collegial consultation

among the members of the new court, at least face-to-face, inasmuch

as they would be permitted to remain in their local chambers. Com-
munications would be by mail or telephone. - e ‘

o

Weakening the Authority of the Court - : ‘ -
Finally there is the objection that it would no longer be true that

the grievance of any man, however low his station in life, could receive

the attention of the justices of the Supreme Court. Former Justice
Arthur Goldberg has presented this argument quite forcefully, assert-

ing that

86. Board of Educ. v. Northcross, 410 U.S. 926 (1973),
87. Keyes v. School Dist,, 413 U.S. 189 (1973),
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{tlhere is the greatest value in citizens being able to believe that.

as a matter of Pprinciple, every man and woman has a rieht to take

a claim involving basic rights and libenties to the Supreme Court

of the United States: Tt is this belief that in part inspires the great

popular reverence for the Supreme Court in its role as ‘a “palla-
- dium of liberty,” and a “citade] of justice, pac

To the idea that it is the birthright of Americans to have access

to the Supreme Court, Professor Bickel recalls Ernest Hctm‘ngway’s',

conclusion of The Sun Also Rises:  “Isn't it pretty to think so.” With-
out revealing how much value he places in the palladium concept, Pro-
fessor Bickel offers the thought that at some point the right of ;ccess
wil.l becc_nne meaningless unless a new procedure for evaiiating appli-
cations is developed. Using more clerks is undesirable, he says
beca.use they are “invisible staff” whose use will ultimately ’foster dis:
xllus.xonnle{xt and cynicism because the public will know that the
justices themselves will have time to give the applications only the
most cursory and superficial consideration. Instead of pr<=.’ser\>/‘ix;1cr a
symbcal the bottom line will be a loss of confidence by all.® Mgre-
over, in sgite of the fact that the Supreme Court regilarly waives fees
ax}d appoints counsel for indigents proceeding before it, Professor
Bickel chides those paupers who daydream about being a ,contestant
before the Supreme Court, citing the high costs of litigatioxi"’@

IF Is worth pausing over these conflicting views to identify some
of t¥1e1r unspoken content and- qualifications. One theme of former
Justice Goldberg is preserving one legacy of the Warren Court: the

faith of those with little influence in the other branches of government

tha‘t the Supreme Court is willing to hear their grievances. Their
belief need not depend, as Professor Bickel sugg:sts it doc;s upon
a fantasy of actually being a litigant before the Supreme COl;It for
an oppressed individual need only believe that if someone else ’eim-
ilarly si.tuated presents their common grievance to the Court that gISiev-
ance will receive the same consideration given those of the more affly-
ent and powerful. In the desegregation, reapportionment and crimi-
nal er>cedure areas, for example, millions were benefited who. were
not.htlgants, - These persons and most liberals are the aficionados of
the idea that the Supreme Court should be a guardian of liberties.

‘ This idea is jeopardized in two ways by the propoéed court
First, the establishmex}t of a National Court of Appeals might lead tc;
suspicion that these types of social protests were being systematically
supressed, a1thoug11 suspicions are not inevitable, If the new court
were staffed by judges such as David Bazelon, Shirley Hufstedler, J ohn
Wisdom and Skelly Wright, few would suspect that thé door had been
9loscd to the oppressed. Even when these judges were in the minor-
ity, their refusal to dissent from a denial of a petition would be evi-

dence that it would not have been found review-worthy even by a more -

sympat.h’etic court.  Moreover, the utility of access to the Supreme
Court is a function of how much relief can be garnered from the lower
courts and how receptive the justices themselves would be. Nowa-
;iays the former may be more sensitive to the problems of the power-
ess.
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The second threat is the loss of opportunities for the iCourt to
act summarily to correct manifest injustices in cases oth‘er\wsc of no
interest. These opportunities are reflected in the many short per
curiam “grants and reversals.” These arc petitions '\\thICh are. gr.anted
and decided only on the basis of the certiorari petitions anc} \Vlthput
oral arguments or full briefs. Often they involve civil liberties cl.auns
which were mistakenly denied by the lower court. The Natxgn?l
Court of Appeals would surely cull such cases bec;use rarely are un-
settled and important issues presented in them.  In turn, the.lmage
of the Court as a dispenser of individual justice would be crlpple.d.

It is easy enough to recognize that the cause- of civil liberties
would suffer but it is at least equally important to see the more funda-
mental point that the authority and legitimacy of the Court would be

‘threatened. Unlike its sister institutions, the Supreme Court does not

have periodic popular mandates from the polls to sustaig its flc?epta-
bility. Rather, its authority comes from otbe‘r sources. Ong is un-
doubtedly the hope that its decisions are the inevitable dictates of, neu--
tral principles of law. It has also been suggested ;}1at the'Cou.rts acé
ceptability derives from its image of being a guarcpan of hbcr.txes an:
and a doer of justice.®* If this is so then a crumbling of the ’c1tadel of
justice would in turn cause an erosion of the Supreme (;ou'rt’s author-
ity. This would please some Court scholars because it mlgh-t fprce
the Court to adhere more frequently to the elusive neutral Pnnmples‘
in order to shore up its respectability. Tt would delight st-1‘11 others
who believe that the Supreme Court should have.much less‘mﬂuence
anyway, usually on the theory that in a ‘democratic system \.'¢ role of
nondemocratic institutions should be minimized.

The degree of the Court’s influence is implicated in still' another
way. The pace of judicial activism could be no faster. than either the
National Court of Appeals or the Supreme Court desn?ec!. FO}' those
who prefer that the judiciary not meddle so freg‘uently in social and
political affairs, the National Court of Appeals will supply a“ welcomec’%
institutional check. It could deny important petitions on “collatera
grounds until it is “safe” to certify them.. Or, it migl_lt hold and re-
mand such petitions if they involve other issues seemingly analogogs
to other questions recently decided by the Supreme C'ourt. To"avmd
the appearance of being too selective the new court might oc’ca§10nal‘ly-
certify blockbuster issues but only in cases in which surrounding cir-
cumstances make them inappropriate vehicles for breaking mnew

ground, indulging disingenuously in the aphorism that hard cases make .

bad law. FEven if the sympathies of the two courts were identical,
there would doubtlessly be unintended interference with the Supreme
Court's orchestrating the chronological order in which it chooses to

take and decide issues. Even though the right issues might be certified

94, Deutsch, Newiral:zy, Legitimacy, and the Supreme Court: Some lniersections
Between Law and Politice! Science, 20 STAN, L. REV. 169 (1968).
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by a hopeful National Court of Appeals, the cases presenting them
might be less appropriate environments for deciding them than other
cases which wele not cettified,  For those who believe it is essential
that the Supreme Court remain free to choose the precise moments
when it will dictate improvements in the political or criminal processes
the National Court of Appeals will simply be a grave institutional flaw.

There would be recurring occasions for problems such as these
to become visible. For example, the new court might certify a case
presenting issue X and the Supreme Court might deny it. The next
time a case involving that issuc arose the judges would be caught in
a dilemma. If the issue were again forwarded to the Supreme Court,
suspicion- among the justices and the public might arise that certain
questions were -being favored to the exclusion of others. If, on the
other hand, the case were denied, the Supreme Court might be de-
prived of a vehicle for exploring an issue it passed over the first time
only for collateral reasons. '

- The Goldberg-Bickel exchange implicates the traditional cosmic is-
sues concerning the Supreme Court,  Once it is appreciated that the pal-
ladium of liberty image is endangered one must ask whether public
acceptability of the Court’s decisions will also be weakened and, if so,
whether that is desirable or undesirable, ~Apart from perceptions
about the Supreme Court, there will be practical problems such as in-
terference, perhaps unintended, with the Court's arrangement of the
chronological order in which it prefers to decide various issues. Should
the politics of the two courts diverge, such interference hﬁght intensify
and even become contrived through subtle devices. This would result
in ‘an internal check on the third branch of government, Reasonable
minds may differ on the question of whether or not such restraints
on the judiciary are desirable and on the question of whether or not
the Supreme Court’s acceptability should derive from its image as a
doer of justice. These are philosophical questions which will require
deep constitutional thought by congressmen when they turn to the
Freund proposal.

C. Alternatives

The study group arrived at its recommendation by the process
of elimination, finally concluding that of all the alternatives (including
the present system) its own was the least of evils. It was said, for
example, that limiting the Supreme Court to constitutional issues
would prevent it from deciding statutory issues which often are ques-
tions of national prominence. Moreover, this limitation would render
a/wkward the process of construing statutes whose constitutionality is
challenged™ A series of administrative courts of last resort would
sacrifice the advantages of the big picture and would permit inconsist-

encies in the administration of justice by various independent tribu- .

nals,*®

Other possible alternatives were rejected but one of them—more
staff—has caught the eye of a number of the committee’s critics. Jus-
tice Goldberg, for example, states that “additional personnel to assist
the Court in the handling of its caseload would obviate the need for
drastic change in our fundamental system of Supreme Court review
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. « "™ Eugene Gressman offers the same suggestion along with
the idea that a page limitation on petitions be established™ A re-
search director of the Michigan court of appeals has suggested that

a group of senior staff be formed in the Court fo help digest applica- -
tions. Such “commissioners,” he states, have been used with regular .

success in many state courts of last resort. Unlike law clerks, mem-
bers of such staffs would not leave yearly but would continue to accu-
mulate experience.?® -, ;

Whether or not the justices would want such a senior staff to
make recommendations, such an office could supply certain economies
and still not propose dispositions for petitions for certiorari, One such
function would be to prepare summaries of the lower courts’ holdings,
to restate the questions raised and to indicate whether or not the appli-
cations were timely or subject to jurisdictional doubts. These digests
could be prepared by the clerk’s office in much the same way as the
Reporter of thc Court presently prepares official syllabi of its work.
These summaries could be circulated to the chambers at the same time
as the petitions. Each would be free to use the digests or to supple-
ment them as necessary to tailor the memoranda to a particular
justice’s viewpoint and interests. Although this procedure would be of
less aid to justices who read the petitions themselves, it would be
welcome relief for the staffs of those justices who prefer to read
summaries. The preparation of additional memoranda could be
avoided where the clerk’s digest was satisfactory. This would be but
a slight extension of the law clerks “pool” now shared by five of the
justices.

Yet it remains a “given” that a justice’s time is finite and that he
must personally make a decision on each petition. Once a justice has
been on the bench long enough to identify a pattern of information he
believes is relevant to these decisions and so long as he does not com-
promise that pattern, the time a justice must personally spend on the
applications will rise as the filings mount from term to term. Although
staff may distill and present the information a justice seeks, they cannot
make the final decision.

Professor Black proposes that each justice use permanent staff to
piepare summaries and recommendations. Although he seems to suggest
that the justices would be more willing to rely exclusively on such docu-
ments than on the summaries and recommendations now prepared by
law clerks, the fact is that many justices already rely heavily on law
clerks’ “cert memos.” Thus, except to the extent that the justices
would be more willing to rely exclusively on more exhaustive memoran-
da the idea would probably not save much time of the justices. "

If the day comes when such relief becomes imperative then ser-
ious consideration might be given to three simpler alternatives not ex-
amined by the Freund Committee in its report. The first is to post-

99.- Stockmeyer, Rx for the Certiorari Crisiss A More Professional Staff, 59

A.B.AJ. 846, 849 (1973).
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pone any major surgery on the Supremne Court until after Congress
addresses the serious “overwork” problem of the lower federal courts.
It may well be that solving the latter problem will in turn cause the
Supreme Court’s docket to stabilize#* Judge Friendly has recently
stated that the justices’ time which could be saved by a rethinking
and narrowing of federal jurisdiction would be “substantial.’*#**

A.s.econd alternative is a delegation by the conference of the re-
SPODSlblllty for prescreening applications to a rotating panel of jus-
tices. The panel would select those cases which any of its members
believe would be of interest to any member of the Court and those

cases would then be circulated to all of the chambers for analysis by

each justice and for nominations to the discuss list, as now. Those

cases rejected by the panel would not be reviewed by the other justices
but automatically would be denied.

o Although the Freund Committee is unimpressed with' “panels”
In 1ts report, the reference appears to have been to the different idea
of pancls deciding cases on their merits, such as now is done by the
(;ouns of Appeals. A panel to draw up a “circulation list” is an en-
tirely different plan. It would provide part of the savings in time to
be gained by a National Court of Appeals but would avoid at least
some of its drawbacks. It would eliminate or at least substantially re-
duce .the risk of denying a petition which should have been granted.
The justices know one another’s viewpoints and interests fairly well.
Even now each justice is occasionally called upon to predict how his
coll'eague_s will vote on petitions for writ of certiorari when in chambers
he is asked to grant a stay of a lower court’s judgment pending dis-
position of the applicant’s certiorari petition.™ That the justices have
performed this task with remarkably little controversy suggests that a
pancl of several justices could identify virtually all of the cases which
would be of any interest whatsoever to their colleagues. Certainly
predicting the concerns of a member of the Court is easier for three
or so of his day-to-day intimates than for the judges of the Courts of
Appeals., Moreover, such a panel would avoid altogether the problem
of what to do with “holds” because the justices would casily recognize
them and refer them to the circulation list. It would also avoid a new
layer of judicial bureaucracy, an institutional check, and the chagrin
of judges serving -as glorified law clerks. «And, .it .would not disturb
the belief that the Supreme Court should be required to consider
every man’s grievance. It would, in a word, leave the present System
almost intact while achieving a fair portion of the economies offered
by the Freund Committece. Finally, this counterproposal leaves it up
to the justices' themsclves to decide when, if ever, the pressures of
the petitions have reached the breaking point. |
Four possible objections come to mind. First, it would still be
possible for an application to be denied even though under the present
system it would be granted. As‘menti’oned, however, the risk that
the panel would fail to recognize a case which would be -of interest
to a colleague is remote in light of the intimate relationships enjoyed
by the justices. Only in the period following a new appointment when
these relationships have not yet formed would therc be a substantial
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risk that the new appointee’s concerns might be overlooked (or that
he would overlook the interest of a colleague). Yet this risk would
be cver present in the National Court of Appeals. Second, due to
rotation off of the panel, the justices would not be exposed to as many
of the worries and concerns of the American people as they presently
are, This would be a loss but at least it would be less of a loss than
that occasioned by the Freund Committee’s plan. Moreover, the con-
ference would be free to decide when full exposure was worth the
candle. Third, panels would not conserve as much time as would a
National Court of Appeals and therefore would be merely a “stopgap”
measure, At least three justices would review all applications and all
nine would review all applications placed on a circulation list—which
might. be as many as 1500 cases per term. All that would be spared
would be six justices’ time in reviewing the 2000 to 2500 cases which
arc relatively insubstantial. Under the assumptions used in calculating
the time the National Court of Appeals would save, the use of panels
would save approximately one-third of the savings of the new court.”™

Until more time is needed, however, less drastic measures will be satis-
factory, Indeed, the failure to exhaust available stopgaps may suggest
major relief is not needed. Fourth, panels would abrogate the Rule
of Four because fewer than six justices could deny a petition. To
some extent this would be true, although there would be no change
in the rule that four votes are necessary to grant a petition. The rule
had its origin in a promise to Congress in 1925 that in exercising its
certiorari jurisdiction the Court would not take too few cases.”™ Ac-
cordingly, four votes rather than a majority are enough to require the
full Court to hear argument. The spirit of this rule would not be of-
fended so long as the panels acted in good faith in attempting to iden-

tify frivolous cases which would be of no interest to any justice. Pre-

sumably there would still be at least 1100 cases (and probably more)
referred to the full Court annually from which the discuss list could
be compiled. Any four votes could then elevate any case on this menu
to the argument calendar. The possibility that a rotating panel would
intentionally and in bad faith deny a case of interest to a colleague ‘is
unthinkable, The promise made in 1925 would not be watered down.
A third alternative is to trim the number of cases taken for re-
view, Eack year 150-200 cascs are decided on the merits.  Although
all of these decisions are important in the sense that the issues resolved
have two or more reasonable points of view, many of them are not
so important as to require an immiediate and authoritative answer from
the Supreme Court. By chopping a dozen or so cases each term, ap-
proximately a week could be saved for each justice. The exira time
could be applied to the same collegial deliberations and other activities
which would follow the cstablishrent of the National Court of Ap-
peals. Its only drawback would be a fewer number of final decisions
each term. Of course, at some point further reductions would be un-
desirable, but today many would view a'slight reduction in the decided
cases as a viable option. \ '

The conference already has the authority to deny close cases so

long as it abides by its representation to Congress that it will continue
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to decide apgroxim‘ately 150-200 cases annually, When the areu t
calendar vbegl'ns tq fill up too rapidly or slowly the conference ‘h:s glen
known to afiju'st its generosity in granting review. If Concre‘ ero
to.make plau.l its approval of a small ‘reductioxl;perha S inc'mSs oo
priate Committee Report—then the conference might adl; t ar; i ? pprgj
le.l dGSI.gﬂE:d to hold down the number of “grantvs” to aﬁow frle]sirm

Justices time to adjust. Such a statement might be part of the Ieoislz?tl‘ ?'n
lusto‘ry accompanying passage of a law eliminating appeals b ?icrl tlte
the Supreme Court, legislation which would perm?t a red > ol 5
argument calendar. 7 Teenelion 1y the

Conclusion

1. The threshold question is what approach should be
ployed to evaluate the proposal to create a National Court of A eein-
So far their a_ttention has been riveted to the significance of zzlscljpdfl Sr;
stahshgs, an inquiry which is satisfactory only Jaf it is assumed :hn tu']o
an earglcr day the resources of the Supreme Court were o tfn1alla 11ll
located among its functions and it is concluded that the riEs);incr fiil‘ afr-
hax.'c‘ had a negligible impact on that equilibrium. A more :ommbS
hcnsivg and preferable approach is to contrast the advantages fptIhe-
present and the proposed (and other) systems. w o e

2: .There is also a factual problem. An understanding of how
the exxstxflg procedures work and a prediction of how the %vm—]ci b
changed is required. Because the internal processes of tge S’\Jlre .
Court are sh}'ouded in mystery, all the facts are hard to vath\eg arxtlls
ri:asonab]e minds may differ on some of the critical conclus?cms. Dne
r:asonable conclusion, however, is that the establishment of a National
Court of Appeals would free about one week of each justice’Lt f;\ule
Zglch ye:ar ‘(and some Fime of: the law clerks) and this time wouldk prdb-

y be diverted to improving opinions or writing separate opini

that would otherwise have not been issued. ; ‘ P

It is also reasonable to conclude that the National Court of Ap
pc.aals. wopld serve as a check on the pace of judicial activism 'i”h P- '
will inevitably be times when the proclivities of the two CO;.II‘tS‘ \3!;{
dxverge: Moreover, even when the two courts age. in step ;herc W;H
be an inevitable twenty or so cases each term which will be denicd
but \‘vould be granted by the Supreme Court if given the opportuni .
At‘tuncs the disadvantaged (or other groups at various ’rixﬁcs) wri}l,i
belicve that their claims are. being viewed with disfavor b{' the new

- court, the extent of the feeling depending upon the predilections of the

two cour.ts. The Supreme Court will also lose a convenient procedure
f9r ke'epmg abreast of the business of the lower courts as wéll as f

signaling the emerging interests of various justices.  Finally, the ho?c;
System 'used by the National Court of Appeals would be wo"k bl '
less desirable than the present hold system. T bUt

3. ns t i :
- There remains the question of values. With one exception
€ contrasts between the existing and the proposed system are:
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E. MULTI-PURPOSE REVISION

pretty clearly cither advantages or disadvantages, as the case may Abe. i ACCOMMODATING THE WORKLOAD OF THE UNITED STATES
More time, for example, is undeniably a benefit, Professors Freund COURTS OF APPEALS
and Bickel have exalted this advantage by emphasizing that the S}x- ; . |
preme Court should not be a mere switching station for effic.:icnt d1§- ; Over the | o . 3‘
position of cases but rather a forum for the thoughtful and wise eluci- 'i Over the o.nger tem?“u IS appropriate to observe that growth i
\ dation of national law and policy.  Few would disagree. The problem brings change; ,‘the question is not whether we can preserve all of |
is that even this model is threatened by the proposed court. The.re the presex?t. a.ttrlbutes of'the existing syste.m as the caseloaq grows, 3
would be, for example, the abandonment of a facile means of advis- ,_ :)Uf rf;me;“:)“‘f“a‘ TeSPe;tsbthe}Y are to be changed. The basic prob- ’
ing the justices of the trends and business of the lower courts and efma re:ll y dcnl{g.c;egte‘ ;/t: C‘?nf‘;l}““ggm“_’th in the nurn?er |
of the justices communicating to the public the horizons of thexF interests, - ? ﬂP‘PCZ} s aln l (‘;' ju g,esfxslt \-el .”?11‘“}51“.1%? TC“VC““S.OFICX'SUHE K
True, these advantages could be supplied in alternative ways. The | rievices lor "(_’. m]gt el e(fexa Ju 1“?)’;0821 ler as a single enter-
justices could do more reading and give more specches. But thes.e : P“’S‘f-‘ 1'} particular, the unction _Of ‘f‘e wupreme Court as :m {
are more time-consuming and less convenient than the orderly if ; agﬁnc)’hf}"] harmonizing and unifying federal law is spread ever
swift review of applications for review. The result would be decisions more thinly. . o . .
which are less cognizant of related problems in ana}ogous areas and a 'f . If and when the appointment of addmona} )udgcs \jmhm the !
composition of argued cases different from those which would'be heard ! limits set .forth a}bove is madequa'te to permit a Cl‘I'C'llft to keep
were the Court better able to express its interests and be better informed. a].)re:.ist. of its b_usmess, one alternauw} is to put the chyxsmn system
These also affect the quality of the adjudication process. Re.glsonable ’ within a clrcmt.or’_l a lrfo,:e'far-rffa(‘h'mg basis. I(Jse of‘t'he. (.1:V181011 g
minds can surely agree that a collegial court is imperative yet differ over system could pelm‘lt a c1run.t Lo.Llon‘smt of up to 80 active judges or . z
hich set of consequences is the greater threat to it. ; tIA)erelabouts. A :SC(.OIld alternative 1s~tlo spl_u some of the present 5
wiie hi ‘Clll of the problem. all that would remain to the : circuits. In particular, before long choice will have to be made be
analygser\ffo:ﬂclis bz. the task 01; assi&fing values to the competing con- t ‘“;f‘er} "hl’ls f'XPflll_lldlflg tlhe ,Flm; ('mi”][.%nd the Ninth .ercfmt‘ or :
siderations. There is, however, the additional complication of _thc in- 1 sbp 1ttn;i tle:m. rese l(.ol(ix ts ol A;?pc_ia s in these two Circuits wx}l E
stitutional check posed by the National Court of Appeals. Unlike the ’ ¢ uniikely, even with 15 active judges. to stay abreast of their

work for very long. \
At some point, perhaps less distant than commonly supposed,

preceding factors, the issuz of the institutional check does not involve
how well the Supreme Court will perform its collegial role. Rather,

:
i
§
¥
B
i
i

it implicates the more enduring question of how pervasive a presence ”l(r’::eil'rf(;“;%‘”,':;:ave‘;; l?e ?plhlt.’ : ver; 1F.the?’ ,have ftl:St bifn : nd-

the Supreme Court should have. And, unlike each of the preceding ) haos 1 [ Jll‘:’es' o .d; (,;Uona UFICIU; o e (;eate .

iderati 'ill be no consensus on the question of whether a . . perhaps belore then, structura changes will have to be made to ;

conslcler.lt}OnS, there wi s desirabl undesirable. On the facilitate guidance and harmonization of federal law decided by ;

- Lc;‘: i;c;xgm;ﬁ}ﬁug;:g:ﬂtC(;:}rltc:ﬂ;Srs :;léa Stzt:;l‘ncn b su'pported X l]‘l(‘ Courts of. Appc;nls. "_I“his task is now performed by the Supreme }
E‘ strong CO;ll't because of a distrust of the states and the political process. (4 ('m.m ?’V review of deals?ons? (.)f the (.'Ourté of App?als'. The.rccent |
| 3 - - s fairweather friends. those who hail B rapid growth in federal judicial business in the Circuits, w¥th the ;
| Other constituents }Tave .bec;n oY A rein on the ,'udiciary’s ability added burden created by enlargement of the number of circuits, g
! :hefmomcntary cf{iec?::ls O;nléslaiflzluotgséoains; hese sengiments On the 5 will make it even more difficult, if not physically impossible, for
X o forge new policie g ~ ‘ , i

the Supreme Court to perform this monitoring function in the
future. That being so, it will be necessiry at some point to provide
mechanisms by which at least part of this function can be per- ;
formed in some other way. The possibilities appear to include: !

A. Creation of an “appellate division" of the Courts of Appeals,
consisting of either of regional panels--presumably three in num-
ber—or of a single panel with nationwide jurisdiction,

other hand, oppuosite vet reasonable views are p]ajn. There are tho§e
who believe that in a democratic Tepublic tl‘le rolfa of no'ndemocranc ;
institutions should be minimized. This basic policy choice must be
faced once it is ceacluded that the image of the Supreme Court.as a :
citadel of liberty is threatened or once it is concluded that the National g
Court of Appsals could serve as a check on the Supreme Court by
adroit manipulation of procedure. To cqnsid_er_a National Court of
Appeals Congress will have to lay bare these difficult and fundamental

R e T s

uestions o *A concluding segment of a repor* of a project of the American Bar ,
QUESHOLS. . Foundation in 1968. Paul D. Carrington was Project Director and
4. Finaliy, regardless of whether one prefers the present system : Bornard o Soars ol ;o con vas Pr rect 5
or the National Court of Appeals, alternatives must be compared. Per- _‘ ard b. oeg alrman of the Project Advisory Committee.
haps there is a change that would avoid many of the failings of both, ‘ i
&, Two not considered by the study group are suggested in this article,

Furthermore, if it is likely that Congress will narrow the jurisdiction
of the lower courts in the reasonably near future, then it might be
: o5t to compare alternatives for the Supreme Court after the effect :
. of such reform can be measured. : 159
: 158




B. Creation of new appellate tribunals, cither parallel with
existing circuits or as appellate divisions of them, whose jurisdic-
tion would be defined in terms of the subject matter involved.
Such courts coutd provide unitary and therefore authoritative
determinations in their areas of subject matter authority. Speciali-
zation of the judges c¢ 1ld be avoided by rotation of the judges on
these courts. : ' RN '

C. Creation of a “national circuit,” a court functioning gen-
eraltly like an appellate division of Courts of Appeals but manned
on a rotating basis by judges from the Circuits. This court would
hear cases where conflict within or between Circuits was presented
and could be authiorized to take cases either before or after ordi-
nary panel consideration at the circuit level. Decision by the na-
tional circuit would be reviewable by the Supreme Court but
such review would be expected to be the exception rather than
the rule. It could thus be anticipated that large areas of federal law
would be settled by the national circuit. ’

All of these recommendations, whether essentially conservative

or relatively radical, will work some change in the nature of the

judicial process and the judicial office in the Courts of Appeals.
There is no.way in which adjustment fo new workload conditions
can be made that'will leave intact all present characteristics of the
Courts of Appeals. These Courts were an innovation themselves,
Since their creation, they have been in constant process of trans-
formation as the amount and kind of their work has changed. The
problem at hand is to make further adjustments substantial

enough to achieve the desired results, with minimum transforming

—

effects on the system as a whole. 7 :asonable minds differ as to

what changes, minor or major, would be most congenial. There is -

no question, h.ever, that the need for such changes confronts us.
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A NATIONAL DIVISIO}:I
AMERICAN BAR ASSN.

a

N ANOTHER. important action the House of Dele-

gates went on' record in favor of the -creation of a
National Division of the United States Court of Ap-
peals. The House action means that the proposal will
be made to the Commission on Revision of the Federal
Court Appellate System, which has the mission of study-
ing and reporting recommendations for change in the
“structure or internal procedure” of the courts of ap-
peals by September 21 of this year, (The commission
has cempleted the first part of its assignment—recom-
mendations for changes in circuit boundaries, See this
Jouirnal for February, page 209.)

The text of the reselution adopted, which wos moved
by the Special Committee on Co-ordination of Judicial
Improvements, is:

That the American Bar Association recognizes the ur-
gent need for and supports the creation by Congress: of
a National Division of the United States Court of Ap-
peals for the purposes of (1) affording relief to the in-
dividual circuit courts of appeals, (2) affording relie{ to
the Supreme Court of the United States. (3) affording
prompt resolution of legal issues of a national concern
which the §*wreme Court lacks the time to deal with,
and, (4) promptly eliminating conflicts. in the . detisions

by federal courts below the level of ‘the Supreme Court.

While paying tribute to the work done by the Federal
Judicial Center Study Group on the Caseload of the
Supreme Court, under the chairmanship of Paul A.
Freund of the Harvard Law School faculty, the com-
mittee’s .report )statcd that it had kept in mind seven
principles, which it described as “virtual articles of faith,”
and had avoided some of the features for which the
Freund study group's plan has been criticized. The
seven principles are: “1. Access to the Supreme Court
must not be cut off. 2. The Supreme Court must con-
tinue to control its own docket. 3. A ‘fourth tier' of
courts should be avoided if at all possible, 4. No

class of litigations should be disparaged or given a.

‘sccond-class™ status. 5, Specialized tribunals should be
avoided. 6. The federal judiciary should not be ex-
panded unnecessarily. 7. No one president or political
party should dominate the selection of judges to the
national division.” '

~ The report went on:

*Reproduced from 60 A.B.A.J. 453 (1974).
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... The key features of the proposed national court
of appeals “are these: (1) Congress creates a nauonac}
court of appeals, (2) the judges of which are selecte
from active United States circuit judges with not less
than a specified number of years service. (3) it grants
power to the Supreme Court, by Supreme Court r_ulgs.
to confer jurisdiction on the’ new -court, 4y wul:\m
boundaries: set. by Congress, (5) to hear and to dgcxdc
classes .of litigation, or individual cases referred to it by
the Supreme Court. and to rcconmnlex?d to the Supreme
Court hearing. or denial of hearings i such’ cases, (6)
subject to the continuing power of the Supreme Court Lo
accept or to reject any case: for hearing, and further sub-

ject to the requirement (7) that no decision of the na- -

tional court shall become final until the ,elg;;sg of a
specified - period of time after the records, decisions, ‘and
recommendations of the national court have been received
by the Supreme Court, and the Court has not taken ac-
tive action thereon. (8) Congress creates. new circuit
judgeships to replace the circuit judges who will be as-
signed to the national court.
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RECOMMENDATION FOR IMPROVING THE FEDERAL
INTERMEDIATE APPELLATE SYSTEM

5 N

Advisory Cpuncil for Appellate Justice

On January 19, 1974, in New(Orleans, the Advisory Council for Appellate
Justice adopted the following resolution:

For more than two years the Council has devoted substantial energies
to exploring and developing proposals to improve the capability of the
intermediate federal appellate courts to discharge more effectively their
heavy responsibilities.

The Council recommends that the Congress enact legislation establish-
ing as part of the system of intermediate federal courts a new nationwide,
or multicircult, division having the following key features:

(1) Congress shall prescribe the outer bounds of jurisdiction of
the nationwide tribunal an¢ confer upon the Supreme Court,
under a Rules Enabling Act, power to specify the functions
and the procedures of the tribunal; '

(2) In the exercise of the jurisdiction thue conferred, the
nationwide tribunal shall be empowered to hear and decide
classes of litigation, or individual cases, referred or
directed to it by the Supreme Court, including:

(a) Review of state court criminal convictions, particularly
te resolve issues that might otherwise be later raised
by collateral attack;

(b) ‘Resoclution of conflicts between a court of appeals and
another court of appeals or the Court of Claims.

(3) The decisions and recommendations of the nationwide tribunal
shall be: '

(a)  Subject to the continuing powell.“of the Supreme Court on
its own motion to accept any case, and

(b) Further subject to the provision that a decision of the
tribunal will not become final until the records,
decisions and recommendations have been received by the
Supreme Court and a specified period of time has elapsed

~without the Court's taking action on the matter.

(4) The final decisions of the tribunal will be precedents of
nationwide eff_ect; o
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that an essential element in solving
deral appellate courts 18

an appreci-
-of the federal courts.

bson support this resoluti
is limited to (1) review o
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PLANNED FLEXIBILITY

Maurice Ro senberg*

GOALS &+

The task is to develop a plan which heeds a number ol
injunctions rooted in convictions that are as widely shared as
possible. Because of the fragile quality of efforts at court reform,
even modest opposition can be fatal; and opposition seems certain
to come forth against any plan violating the following constraints.
To be acceptable a plan should:

A Preserve Channels of Access to the Supreme Cowrt for All Citizens

Whether vain or improbable, the hope must be allowed 10
flicker that every person has a right o approach the Supreme
Court for redress. This imperative does not require that all Justices
actually read and pass upon each and every petition, as tong as the
channel to the Justices remains visibly open. :
B. Preserve the Supreme Cowrt’s Control

The public apparently holds the Court in awe, whether or not
universally in esteem. 1t opposes “tampering” with the Court.
Among those who help shape the public’s reaction, some attach
great importance to the phrase of the Constitution which commits
the federal judicial power to “one supreme Court.” Although those
who embrace this phrase as a credo agree it does not require the
Court to exercise direct authority ove- each decision in each case,
they insist it does require the Court w retain general control over
all subordinate instituticas.

C. Give Equal Treatment to Criminal Appeals
p

ersons accused or convicted of a crime must be given the level
of consideration and procedural opportunity open to civil litigants.
This does not require that the treatment of civil and o iminal cases
be precisely the samé. It does imply that any plan that sets up a
court o hear solely criminal appeals will be regarded with suspi-
cion if it appears to stamp criminal cases as requiring only second-
class treatment. ‘

D.  Preserve the Dignity of Lower Courts

“Although some observers disagree, many are convinced of the
importance to our system of maintaining a highly esteemed corps
of federal judges who find challenge and fulfillment in their woik.
Even to those who do not share this view, ir-must be clear that
powerful resistance will he aroused by any changes which demean
federal judges by lessening their responsibilities, making their work
dull, bureaucratic, or inconsequential, or vastly expanding their
numbers. The risk of debasing the currency of judicial office does
not require placing a freeze on the number of judgeships, but it
does suggest parsimony in creating new judgeships.

*Medina Professor of Law, Columbia University. Reproduced from Planmed
Flexibility to Meet Changing Needs of the Federal Appellate. System,

“‘59'CORN«. L. REV. 576, 586-589 (1974)
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E. Not Elongate the Appellate Process

Any revamping of the federal judicial hierarchy must bhe
designed to avoid multiplicity of appeals. It will be most difficult to
justify a revision which exposes litigants to the costs, tensions, and
other burdens of an additional level of 1ev1e w.

F. Avoid Jurisdictional Bickering ‘

Few legal dxspules are less produictive than those over whether
this court or another is the appropriate one to decide an issue. Any
revision should minimize jurisdictional disputes, not generale
them.

G. Awvoid Specialization of Appellate Judges

An appellate judge should not be assigned duties so narow
that they will repel the ablest judges, or foster a narrow, slitviewed
approach. Moreover, new judicial posts should be furnished
safeguards against efforts of special interests to control the process
of selecting the judges.

FLEXIBILITY

Besides observing the constraints just outlined, a workable
plan for revising federal appellate structures and procedures must
have the support of the _]usuces of the Supreme Court—or, at least,
must avoid their opposition. This complicates our task because not
all the Justices have stated their views (to say nothing of their votes)
on several pivotal matters that will make or break any plan affect-
ing the Court's work. Even if their views were expressed, a court
pldn should not be hewn in granite, for the Justices’ attitudes are
subject to revision as experience unfolds and, of course, the mem-
bership of the Court will change These consideratinns underline

the unwisdom of inflexible “solutions.” The same concerns argue

against adoption of measures to expand lower court judgeships or
alter structures by measures that would be hard to recall. A
strategy that allows maximum tresponsiveness not only to presently
perceived but to inevitably changing needs seems essential. 1f
flexibility is built into the program any faulty move can be swiftly
corrected.

‘A flexible approach is exemplified in the‘well-know‘n and
well-used legislation which enables the Supreme Court to make

166

rules of procedure. Ihe Rules Pndblmg Act of 193422 is the
primary antecedent; it authorizes the Court to promulgate rules
which are subject to congressional dmppqul wnhm a specified
period.

In the present context, because of the exnaordnmrv impor-
tance of the stakes, it is neither wise nor appropriate for Longxess

to make an open- -ended delegdnon of power over judicial structure

and orgum/auon even if there is provision for congrcssxoml dis-
approval. The area within which delegated power to revise struc-

tures and piocedures may be exercised must be clearly delincated.

This power might be assigned to the Supreme Court in the manner

-of the Enabling Act, perhaps assisted by a standing commission.

Additional flexibility can be achieved through the use of crea-

tive methods of court administration. Differential treatment of
cases which make differing demands on the diverse functions of
appellate courts is possible by utilizing advanced methods of

administration. As an example, some state courts have developed
etfective new means of utilizing professional appellate staffs to
reduce administrative burdens on the judges.

Without converting the courts into bureaucracies, the possibil-
ity exists that the services of appellate commissioners can be
utilized 1o relieve judges in ways that avoid doing violence to
cherished values. Appellate courts can certainly make more effec-
tive use of data-retrieval technology to provide better information
on which o base the sorting or screening of cases.

Congress must have a role in the flexible program that is
urged here. The congressionz! role should come into play at both
ends of the process: at the start, by constructing the basic
framework of the revised court structure; at the end, by approving

or dlsdppxovmg the Supreme Court's exercise of its rulc»makmg

powex in the course of confer rmg or retrieving Junschctxon in the

way it sees the need o do.
3

3
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FEDERAL APPELLATE
CASELOADS AND JUDGESHIPS:
PLANNING JUDICIAL WORKLOADS
FOR A NEW NATIONAL FORUM

by . i

Paul D. Carrington¥

L

The memorénduﬁ,is hastily prepared., It is therefore cast in

quite tentative form. Some pertinent data may‘have been overlzokedh
The data that are presented can be made mqre‘usefulyby meazs’o a
few inquizies which the Gommission,could‘easily conduct.‘ hn]nature
appraisal of the numbexr of judgeshipsrgqui;ed‘depequ ;P;t 3. ature
and quality of the judicial sexvice expectgd tq be per ormeh, , ’
the conclusions tendered here are open to dispute by.those w 01' fta.
expect more or less o0f the appellate process. Desp%tg these dlm
tions, the author consents: to the circulatlon of this memogén‘umf

in the hope that it will mnot only facilitate the understanding o

members of the Commission, but that it will also attract some useful
criticism, :

1. GENERAL ASSUMPTIONS

In general, the number of judgeships rgquired to handle a
particular responsibility for a group of‘casgs depends on

(1) the nature of the dispositions to be made, e.g., whether
the court is to exercise discretionary review, review
only on a finding of probable cause for appeal, or full

review on the merits;

(2) the nature of the procedure to be followed, e.g., wyethe?
| the court is expected to make many or fgw summary disposi-
tions without argument, or without opinions, by ?ral
and informal opinions, or by authorized and published

opinions;

(3) the number of judges expected to be involved in the pro-
b .
cedure used; Qnd :

(4) the‘&egree 6f‘difficulty of the particular cases to be
. assigned.

i ‘ ake ini i assumptions about some of
It will be helpful to make some initia
these matters, which will serve as a basis for more particular cal-

culations.

A general queétion which must be decide? is the degree of care
which appellate judges are expected to exercise personally with ie-
gard to matters.coming before them., Thus, in 1962, the Cpurts o
Appeals were making about 35 dispositions after submission per .
judgeship per year. 1In 1972, they were making almost 100 d%spos;; .
tions after submission per judgeship per year. In part, this reflects
harder work by judges. In part, it reflects a chénge in the nature
of the caseload, with criminal litigation increasing from about
30% to about 46% as a percentage of the nu@ber of filings in the

"*Profeﬁéor of Laﬁ, University of Michigan.’ This is a slightly
revised version of a working paper prepa;ed for the Commission
_on Revision of the Federal Court Appedlape System, and was sub-

‘mitted on April-l, 1974. 168

Courts of Appeals; being of a lesser order of.difficulty, criminal

~cases are somewhat less time-consuming. In part, also, the increased

number of dispositions per judgeship reflects an increased reliance

on staff work, and = increased efficiency resulting from differential
treatment of cases or "screening". But, in part, almost surely,

it reflects a diminution in the amount of scrutiny given to

appellate cases, This last fact may be confirmed by a general decline
in the reversal rate; even in civil cases, in the last three years.

A decade ago, Charles Wright suggested 80 filings per judge-
ship as an appropriate maximum to be used in planning for the Court
of Appeals. Professor Wright assumed that dispositions would be
made by three-judge panels, on the full merits, after argument,
and with opinion., He also assumed that about one filing in four
would not .require disposition by court action. . Thus, his 80 filings
per judgeship would require about 180 dispositions after submission
for each three-judge panel. This would be a little less than one
decision per work day, and about 60 opinions a year. Not a leisurely
schedule, but one that would allow some time for reading, reflection,
collegial discussion, and maintenance of an active private life,

A judge on such a schedule could make good use of staff work by
young law clerks, but he would not be heavily dependent on it.
Infrequently would the job require him to make a less than fully
informed deciaion, based on the impulses of others or on data that
has not yet been fully understood. '

The Courts of Appeals are now functioning at a ratio of 165
filings per judgeship, more than twice the maximum procposed by
Professor Wright. Many are disposed of without court action, but
each panel must make nearly two decisions per day. This would
require an impossible 110 opinions per judge per year, if opinions
were to be written in every case., In order to recover the judicial
environment described by Professor Wright we would require the
appointment of about ninety Circuit Judges. While the goal may be
desirable, it is surely unrealistic. A number of new appointments
about half of that would seem to be within the range of imagination.
Thirty new judgeships would bring down the filings ratio to about
125 per judgeship. For three-judge panels, this would mean about
250 dispositions after submission, each year, or about one and one-
quarter decisions per work day, and an improbable 83 opinions a
year, At a rate of 125 filings per judgeship, it would not be
unreasonable to expect a three-judge panel to hold at least a brief
argument in each case (by.closed circuit television, 1If necessary),
and to make some statement of reasons for virtually all of its
dispositions, at least orally from the bench. There would still be
time for some amenities such as reading and collegial debate, and
for a reasonably active private life, without sacrificing the
sense of personal responsibility for each disposition. Without
accepting such a low level of judicial energy investment, we can
acknowledge it as the best available at the present time, for/
purposes of planning. ’

Accordingly, this memorandum will present calculations which are
based on a judicial life style which is fairly quantified in that
relationship, of 125 filings per judgeship. Those who may, and do,
reasonably differ from the assumptions which underly that ratio are
invited to make the appropriate adjustments, either to increase the
level of personal involvement of judges by enlarging the judicial
personnel, or by economizing judicial -efforts by spreading the staff
more thinly. 169
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Another general assumption pertains to the~1eve¥lof;d1§fez§2:i tﬁaghe
degree of difficulty of different kinds,ofkcases. Wh; g.lgl:i oLear b
criminal'eases, for example, are, ou the average, muc 31Tp : s &y

rent cases, there is very little basis at the presegt Flme qr‘quan fying
~It):f;;t difference. This is a subject on which the C?mmls§1on;may.we12tw§nt
to gather more data. Meanwhile, we do have the Third CerU;t ilme.n ufz;
Unfortunately, it is not vexy finely tuneévto the prpblemiod.p énnl %airl
different subject matters of cases. But it does clearly 1n'1c3Le i axr Zf
wide difference. State prisoner habeas corpus apgeals rEqUIEQ on ys m;
the Third Circuit's average effort per case. It is rgas?nab e'to ai ?ea;c
and is indicated, that more complex groups of ca§es might requ1§e iha st
as much as twice the average effort per case. Wlth’no @ore ba§1§t di?fer-
study, this memorandum will presume to take accounF‘of §0Tedwe1§‘ ditie
entials. While each assumption will be care?ully ldentlfle , b er tﬁan
should be cautious about regarding these estimates as less te?tatlvz e
they are. The assumptions are made only because the al;ernatlve, of tr Ort_g
cach class of appeals as fungible for ;his purpose, seems even less supp

able.

One last general assumption should be made explicit. Most ot'tho§§l
thinking about a new inter~circuit orknationwide court assume thg;llg wi
generally sit in panels larger than the cgstomary three. ThlS-WL L de
somewhat costly of perscnnel. But intuition suggests thét a flve»iu ge
panel is not 66% more costly of judge time than a three-judge pane >
because there is still only one opinion of the court to be prepared in
each case. The Third Circuit Study confirms that about hélf of tbe w
judges' case time is invested in the opinion. OB the ba51§ ?f this data,
it is assumed that a five-judge panel is only 3?& less efficient th:n 31
three-judge panel. Where a three-judge panel m¥g?t be expected to handle
125 filings per judgeship, a five-judge panel might be expgctgd to .an ;
94. This would mean, roughly, 315 dispositions after subm1?51on for ?ac _
of the five judges, about one and a half decisions per'w?rklng day, as com
pared with one and one-quarter for the comparab}e thrge-ggdgg ?aHEli ?ut )
the 63 opiniens of the court per year for each judge is significantly lower
than the 83 required for the comparable three-judge panel.

II. REVIEW OF STATE COURTS: ENFORCING CONSTITUPIONAL RIGHTS

One function proposed for a new inter-circuit court of appeals would
be to review state criminal convictions prior to the Supreme Court. The
jnsertion of a court of appeals between the Supreme Court and t?e state
éourts is not proposed at this time for civil matters, bécause it would
elongate the litigation process by putting another sgep %n’t@e 1add3rg

“But, it is contended, economies may be achieved and JuSth? improve y
providing for better means of direct federal appellate review of sFate
criminal litigation. It would be hoped and expected tbat such‘?eVL?w "
would promote better enforcement and adherence t? ?ederal‘constltutlo;a
rights in the state court systems, and thereby ocv1aFe the need for t el
prolonged and unwieldy process of collateral attack in the lower f?dera
courts which is now the principal line of defense of fe?e?al const%tu-
tional standards of criminal procedure. Indeed, a provision for direct
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review of state convictions in a federal appellate court might be accompa-~
nied by, or conditioned on, the availability of improved methods of enforcing
federal rights in state criminal courts, and_on the re-establishment of res
judicata as a means of recognizing the dignity of state. enforcement and of
protecting the federal courts from an excess of hopeless litigation.

(a) Measures of State Counvict Litigation in Federal Court

The number of state convictions to be reviewed cannot be measured with
certainty. It may be useful to begin by trying to estimate the number of
contested felony convictions entered in state courts in a year. Data is not
complete in most states, but an estimate can be based on the recent totals
in New Jersey (1,798 convictions), Illinois (1,226 convictions), California
(8,555 contested trials, and perhaps 6,500 convictions), Michigan (9,185
contested triails, including 6,687 non-jury trials in the Detroit Recorder's
Court and perhaps 7,000 convictions), and New York (1,114 convicted by
verdict). A rough estimate based on such data is that there dre not more
than 50,000 contested convictions a year in all state courts which involve
penitentiary sentences. This number is very substantially influenced by the
availability of manpower in prosecutorial offices, which, in the largest
sense, controls the level of plea bargaining. The number is not, therefore,

likely to be measurably influenced by any improvement in state court enforce-
ment of federal constitutional rights.

The number of first-level criminal appeals to state appellate courts
in these cases is substantially smaller, but impressive:.and probably growing
rapidly. The California Courts of Appeals entertain about 2,000 criminal
appeals a year; the Michigan Court of Appeals; 1,200; the Appellate Court of
Illinois, about 1,000; New Jersey Superior Court, Appellate Division, about
1,000. It is reasonable to conclude that there are not more than 25,000
criminal appeals per year, at the ptresent time. But increased availability
of appointed counsel suggests continued growth of the number. Moreover, it
seems probabple that the number,would increase further, if federal procedural
issues were included within the scope of review. These issues are, of course,
all that would concern the new federal court in performing its review function.

The best available data for estimating the number of state convicts who
would sexk to use the nationwide circuit is the count of state conviéts who
now seek access to the federal courts, through certiorari petition to the
Supreme Court, or by petition for habeas corpus to the District Courts. An
overwhelming percentage of these convicts now proceed pro se and in forma
pauperis. The number petitioning to the Supreme Court is now approaching
1,000 a year; about 800 seek Supreme Court review of state court affirmations
of convictions, and the remainder seek Supreme Court review of state court
denials of habeas corpus. Less than 1% of those who petition directly to
the Supreme Court are successful; the Court relies on the lower federal
courts for the bulk of the work of scrutinizing state convictions through
the federal habeas corpus proceedings. The latter group now number, rather
regularly, about 8,000 per year. There is much duplication between these
two groups, and some duplication within each, as some prisoners are prone
to try every possible forum, and some forums several times. In any event,

the numbers must be used very cautiously in predicting the demand on the
new forum. ' '
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The proposal for the new forum would make the federal system of review
more accessible to state convicts; every convict losing on appeal in the
highest state court would be counseled of the possible federal forum, and
many would be represented by the same counsel in seeking federal appellate
relief. This fact would tend to stimulate federal remedy-seeking by some
state convicts who do not now participate in federal litigation. On the
‘'other hand, the availability of counsel may tend to constrain some of the
more frivolous petitioners. Thus, most of the petitions presently addressed
to the Supreme Court are quite hopeless, given the limited capacity of that
institution. Many would not be perfected by counsel as appeals to the
nationwide circuit. And David Shapiro's study of Massachusetts petitioners
reveals that about half of the District Court petitions suffer summary dis-
missals for failure to exhaust state remedies. Indeed, it would be the
intended and probable effect of creating the new forum that state procedures
for handling federal issues would be improved, with the result that considera-
bly fewer substantial federal issues can arise. These factors suggest the
probability of substantial diminution in the number of state convicts seeking
a federal remedy, perhaps well below the existing level. Although the estima-~
tion is inevitably very soft, it seems that a reasonable range within which
the number might fall is 3,000 to 10,000, with the probabilities favoring
a lower number within that range, rather than a higher one. -

(b) Scope and Process of Federal Review

The amount of judicial time and emergy required to handle this burden
depends on the nature and quality of the procedure expected., Some of the
proponents of the plan to create the jurisdiction may be contemplating that
the review would be discretionary, with the new court taking only a small
number of cases. But this would offer little contrast with the existing
role of the Supreme Court. It is the insufficiency of direct review in
the Supreme Court that gives rise to the need for the prolonged litigation
in lower federal courts. It seems obvious that if the proposal is to have
one of its intended effects, of obviating the need for proliferating post-
conviction litigation, a very substantial quantity of direct review will
have to be provided.

~ On the other hand, it seems equally certain that a full hearing, with
oral argument and opinion in every case, is hardly necessary. One advantage
that the new court would have over the Supreme Court is its ability to use
different and more efficient methods of disposition without violating its
traditions. Tt could use a substantial non-judicial staff to advantage in
making preliminary evaluations or identifications of issues for decision.
And the overwhelming bulk of the appeals will be amenable to summary dis-
position. Thus, the Shapiro study reveals that state convict petitioners
are now successful in only 4% of their efforts, even when many are repre-
sented by counsel. Therefore, it seems reasonable to plan on the assumption
that the number of plenary proceedings required for the new court to per form
its function will be considerably smaller than the 3,000 to 10,000 filings
it must anticipate,

*Screening of state certiorari petitions would be a part of the
function assigned to the new court by the Supreme Court Study Group,
This would save some time for the Justices, but would do nothing for
the condition of the lower courts. The approach will be comsidered
more fully in connection with possible review of federal appellate

decisions. 172
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. There are two bases for estimating the number of state convict appeals
which ought to receive more than summary disposition. One datum is thai
about 300 state convictions are now set aside each year by federal courts
The other is that certificates of probable cause for appeal are now iSSUeé
in about 1,100 cases. The latter figure seems to be a reasonable planning
Pase. A smaller number would be indicated by the fact that a unified
institution such as the new forum will surely develop more coherent standards
of what is worthy of full consideration by federal judges, so that substan-
tially fewer hopeless cases will be filtered through the screen. But this
will be offset to some degree by an increase in the number of convicts who
?ecause of continuation of counsel, are well advised in their search for ’
issues deserving of federal attention. If thHege two forces were to balance
then 1,100 would be the correct number of state convict appeals to he iven,
full hearing in the new court of appeals. #

. It is reassuring to note that a system which did give full appelléte
hearings before five circuit judges to as many as 1,100 state convicts
would be giving the more meritorious of the cases much more judicial atten-
tion than they now receive. Certainly such a forum would find itself easily
able to reverse as many state convictions as the present system, and thus
give at least as much protection to £ ieral constitutional rights. Especially
so because the review would be more Iirect, quicker, and more influential in
sﬁaping the behavior of state courts as agents of enforcement of constitu-
tional standards. It is perbaps also significant, in appraising the re-
quisite level of review, that the purpose of federal post-conviction
pProceedings, in almost every instance, is not to protect the innocent from
false verdicts, but to protect the public generally from abusive practices.
In this light, it can be seen that primary importance should be assigned to
ferr?ting out the worst state abuses, not to giving infinite legal satjig-
faction to restless prisoners. While the proposed system could possibly be
less satisfactory in th2 eyes of some individual prisoner litigants, it
would almost surely be more effective at attaining the primary purpose by
getting at the worst abuses quickly,

Thus, it is tentatively suggested that, if the new forum is to
undertake the task of reviewing state convictions, it should be staffed
to dispose of several thousand appeals summarily and to hear about 1,100.
All of those heard would not require full opinions. Probably, the court
§hou1d attempt to dispose of a good many with oral opinions from the bench,
in the tradition of the old English courts and according to the present

practice of the Second Circuit, and to dispose of many more with per curiam
opinions,

(e} Mamyower Allocation

Even with the highest woncentrati ignifi i
cgrtain that the new fgrum will be abf;ogbojiz;gg;fzgaggec?siga ;;S:eems
W}th §ubstantially less than the average effort per case, &he Thirds
Circuit Time Study reports that that court disposed of Stat ‘
cas?s with 30% of the normal effort. This -seems intuitively sound
Making allowance for the burden of screening the thodsands of Summ;ry

afflrmatio?s, it would seem to be prudent to plan on a 40% effort per
state convict case in the new forum.

e prisoner
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At ‘the rate of 315 average dispositions after submission per year,
suggested as the norm for aufiveﬂjnge_pangl,»ﬁive judgeships‘in the]ngy“
forum might be expected to handle a workload of about 750 state qo?V1ctlon
appeals. Or, in other wordsy it wOuldwseem‘to'bg necessary to assign
.approximately 7.5 judgeships to the new court in ordar to managg thg
business of state conviction review. G ' e R

Thi:s would not be a.loss of judicial manpower. —There would be )
significant savings at all three levels of the federal courts.  Thus, in
addition to the 900 state convicts petitioning to the Supreme Court each.
year from state courts, another 400 or so are petitioning from denlals of
post~con§iction‘reliéf in the United States Courts of Appeals. These’l,300
petitions would be reduced in nuwber. Five circuit judges_wo?}q have
identified all but 1,100 or fewer petitioners as lacking‘8uff1c1ent1sub—
stance to merit a hearing. Only those coming from the population who had ™
achieved some recognition of possible worth in the court of appeals would
receive attention from the Supreme Court. And few, indeed, w0u1d present
unreadable petitions prepared without some prior as$istanc§ from federal
counsel. While no cne wshuld be denied the right to petitioQ the Court,
the state conviction review workload of the Court would be very -substan-
tially reduced. : '

At the GCourt of Appeals level, it would be expected that the 1,100
state post-conviction appeals now heard in the Court of Apggals would
disappear from the docket. Using the rate, sugggSted garller, of 250
dispositions after submission per three~judge p%nel t?lS'WOQ¥d amount to
a personnel sasing of about 4.~ ndgeships. This sa 1ng‘w?uld'accrue
gradually, state by state, as tkh process of federal c?ngtltgtlonal-
enforcement improved to the point of permitting the elimination of post~
conviction remedies. ‘ S v

Meanwhile, however, all of the state post-conviction appeals cou1d
be transferred to the docket of the new forum. This would have the!' '
advantage of levelling off its work’oad in this sphere from the beglnnlng;
otherwise, it would acquire its jurisdictionm state by state. And'it would
have the advantage of giving the new forum full contxrol, of :he‘state .
conviction review business from the beginning;ﬁeliminating‘the ¢onfu510n
and inefficiency of shared responsibility. On the assumption that such

an immediate transfer of business is planned, the saving of 4.5 judgeships
to the "regional circuits would acgrue immediately. S :

Finaily, by the same token, there would accrue a ‘substantial saving
in the District Courts. This would inevitably accrue state by.state, as
it became possiblé to eliminate rhe collateral proceedings. Ultimately,
thjs would mean a saving of about 8,000 filings a year. Doubtless, these
filings require much less than the average effort to dispose of. But the

- present average ratio at the District Court level is about 250 filings‘perr_

judgeship; even assuming only a 20% effort on state post-conviction cases,

the saving would amount to at least 3.0 Districthudgeships.k As}John;Frankiij

has observed; however, there is a small residue of habeas corpus that cannct
be fairly eliminated because the:issues they present could ilot have been
raised in a wore timely manner, ‘ B
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III. REVIEW OF FEDERAL APE&LLATE‘COURTS

‘Both the American Bar 'Association and the Advisory Council on Appellate
Justice have approved plans for an inter-circuit tribunal which would have
as -one of Its functions the harmounization of the decisions of the regional
circuits. It is said that the need for this service has been greatly stimu~-
lated by the large increase in the number of federal appellate court decisions

"~ and »y the reduction in the amount of effort that can be invested by the

regional circuits im coordinating their own efforts.

It is generglly dgreed that there is mno need for the nationwide circuit
to perform this function with regard to comstitutional litigation in.the.
federal courts, which is now well supervised by the Supreme Court, and which
ought to remain the primary function of the Court. ~Attention is generally
drawn to fields of litigation conducted pursuant to federal legislationm,
particularly those statutes which ‘receive sparse and episodic attention in
the Supreme Court. It is generally a feature of these proposals that the
functioning of the nationwide circuit in this arena would be subject to the
direction of the Supreme Court through its rulemaking power, with the enabling
legislation providing only a list of possible functions which the Supreme
Court might assign to the nationwide circuit. In a sense, the purpose would
be to relieve the Court of some of its marginal duties.

(a) Certiorari Screening

There is some obscurity as to the role and procedure to be employed by
the nationwide circuit in reviewing the decisions of sister circuits. -The
Supreme Court Study Group, concerned only with the needs of the Supreme
Court, proposed that such a forum might be a referee of certiorari petitions
denying most and returning only a limited number to the Supreme Court for
its selection., The purpose of this propnsal w:z to relieve the alleged .
overburden of responsibility on the Supreme Court Justices. The proposal
has encountered great difficulty with many observers who are concerned that
citizens seeking 4o énforce or develop tonstitutional wights will be cut off
from the Court. A less objedtionable function might be to assign the inter-
circuit court the duty of making only provisional or recommendad dispositions
of certiorari petitions; with some brief articulation of reasons for denials.
While this would be less objectionable in leaving final power in all casés-
with the Court, it would be less helpful in saving the time of the Justices
and would require more effort by the judges of the nationwide circuit.

The Bupreme Court Study Group fixed the amount of manpower needed to-
make dispositions of all 4500 certiorari petitions at about five judgeships.
This calculation rested upon an assumed premise, that such petitions should
receive more attention from judges that the Justices can now give them.

If the new court hears appeals from state convictions, it would not

Using the Study Group's assumption as a base, 3.3 judgeships would be need-
ed to screen the remainder. If the new court is also to provide a form’
statement of reasons for each recommeriation to the Court, perhaps another
judgeship should be allotted. This investment of energy might provide

some relief for the Supreme Court, but there wculd be no corresponding
saving of effort in any lower federal court. ' )
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{(b) Conflict Resolution

With respect to both the quality and quantity of‘Lit?ga;igg intthe‘
intérmediate courts, it would'be‘axmore,promising venture if the nationwide
icircuit mot only screened -but decided some statutory cases for §he'Supreme
Court. The most frequent suggestion, 'included in ?he Supreme Coupt Study
Group proposal is that the inter-cireuit court dec1dg:casgs, at %eastdsgme
cases; involving conflicts between the~circuits. T?lS'WOuld be lntep ed
to have the effect of stabilizing the law and reducxng thg amo?nt ?f B N
litigation on recurring issues., In this way, the Patlonw1§e c1rcu1§ might
gave more than enough litigation in the lower agd 1nteFmedlat§ courts to
compensate for the manpower invested in the maklng of its dec1$10ns.

Oné problem with the circuit-conflict reso}ution a?proach i§ the

difficulty which inheres in rhe task of identifylng‘ggnglne conflicts.

Many of the certiorari petitilons  filed with the Qour§ are suppo?ted by ‘
‘allegations of conflict which may or may not be genuine, depending on .one's
view of the authorities cited, 'My rough count indicates tha; Fhere may be
as many as 300 allegatichs of conflict a year, but a more precise cogn;
should be possible. ~he Study Group contemplated that oqu 30 or 500
‘these would be decided by the nationwide~circuit, ;hesg being unwo;th? of
Supreme Court consideration. My data suggests that this gumber méy,b;n
fact, be larger than the number of direect and absolutely lFreconCLIa e
conflicts to reach the Court in an average year. The s?rtlng prgbl?m is |
further complicated if the nationwide circuit is to decide only unlmportant
conflicts; or non~consgtitutional conflicts. Presumably, the latter sh?uld
be left for the Supreme Court, but it is not -always easy to sort constitu-
tional from legislative issues. ' : :

An additional problem with. the conflicts—reso?ution approach is that
it postpones the resolution of recurring issues until there has alreqdy
been & substantial volume of litigation, sufficient to produce. at legst
two appeals on the same issue. This is likely to involve-afsubstant1a1~
time lag, leaving litigants and legal planners im uncertainty for an |
uitnecessary and sometimes long and costly time. And, moreover, thg con~.
flicts resolution approach has the disadvantage of making the pa?t1c19atlon
of the nationwide cirecuit very episcdic, lacking continuity. This may
-impair the quality of decision, 1f the judges are too long between en-
ceunters with the controlling body of legislation. i :

Nevertheless, despite these disadvantages, it would be p?s§ib1e to
¢ast the new forum in-the role of conflict-resolver. In appraising the
zmount of judicial manpower required for Lthis purpose, it would;be"
'ﬁécesSary to make ‘a rathér arbitrary desision as to the number of Ycon-
flicts' which the tribunal is intended to resolve. Assuming that the
cases would be of a high order of difficulty, it seems wise to plan one
judgeship for each 40 plenary dispositions.. It seems reasonable t9
assume that each judgeship in the nationwide circuit devoted t? thls
work will, up to a point, relieve the regional cigcuits ?f equxvél?n§
burdens by eliminating recurrent litigation. But the point of diminish-
ing return is beyond specularion. § Lk
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(¢) Supreme Court Overflow.

- An alternative approach to the review of federal appellate decisions
would be to authorize the Supreme Court to refer specific cases to the new
forum. I believe that I was the first to propose this relationship some
years ago; I now see it as disadvantageous.  The idea would be to give the
Supreme Court a third option in reviewing certiorari petitions, of granting
certiorari to the nationwide circuit as referee. ‘The Supreme Court Study
Group would have authorized the Court to do this in a limited number of caues,
This system would be efficient in using the new forum most effectively to
complement the effort of the Supreme Court. The difficulty with it is that

it increases the burden on the Supreme. Court by substantially complicating

the certiorari decision; it would therefore mis~allocate the energies of
the Justices to serve as screemers for the lower court.. Moreover, it casts

“the new court in the role of mini-Supreme Court, being subject to the high

court not merely for its general jurisdictiom, but for its jurisdiction
case by case. Wot only would the court lack independence, but its role
would be less predictable. "Finally," d¢ witk the conflict-resolving
function, there would be a lack of continuity in the nationwide circuit's
contact with the legal issues with which it would deal.

~Despite these disadvantages, the overflow device corld be viewed as
a useful element in a larger system. To the extent that it is used, man-.
power planning would proceed on the same basis as flor the conflict- esolving
function, at a rate of 40 such references per judgeship per year, No circuit
judge manpower would be required for screening. It would be reasonable to. -
expect that the added coherence in the national law would be sufficient to
have some modest prophylactic effect, encugh probably 'to compensate for the
investment of manpower in the inter-circuit tribupal by reduction in the
strain on the regional circuits. ' ’

(d) Categories of Federal Specialty Appéals

™’

A third approach to the review of federal appellate decisions is
categorical. The Advisory Council and American Bar Association resolutions
clearly contemplate the use of this approach. The idea would be to empower
the Supreme Court to refer certiorari petitions to the new court by cate-
gories, according to subject matter. Presumably, all categories of petitions
having a high constitutional content would be retained by the Supreme Court.
So-would other categories which the Supreme Court deemed sufficiently
important to merit its continuing attention, and a general category of
miscellany which are not easily classified for the purpose of making the
reference to the nationwide circuit. A list of referrable categories of
cases would be set forth in the enabling legislation, but the Court . would
make the selection by its role. . A considerable list of categories might
be considered for reference. :

It would be an almost essential fsature of any such plan that the
Supreme Court severely limit the possible -bases for rehearin~ a case
decided by the nationwide circuit on reference. As Henry Friendly has
emphasized, episodic interventions by the Supreme Court would unsettle
the work of the inter-circuit tribunal and deprive it of its intended
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effect. Moreover, frequent review would place the new forum in the position
of a fourth tier; the repetitious review would be uneconomic. Accordingly,
the Court would be obliged to limit rehearings of nationwide circuit cases

to issues of constitutional - rights, or. apparent conflict between the decision
of the nationwide gircuit and a decision of the’ Supreme Court.

1. . FEDERAL CRIMINAL LAW. ' The largest possible category would be
petitions of federal convicts. If the court is to be. 'assigned responsibility
for review of state court convictions, it is plausible to contend, as Clement
Haynsworth has, that it should also serve to harmonize the administration of
federal criminal justice. At the present time, there are about 1,200 federal.
criminal certiorari petitions and 400 federal post-conviction certiorari
petitions. 1If all of these were referred, they would pose a considerable
task of screening. But, using the Supreme Court Study Group's projection,
the work could be handled with 2.0 judgeships, and perhaps less, in light
of the low order of difficulty of the cases. I1f the court were then to
consider some of these cases fully on the merits, additiomal manpower would
be needed. 1If the federal cases were no more difficult than the state, they
could be handled at a rate of about 750 dispositions per year for a panel of
five judges, or 150 per judgeship. But, there are differences between state
and: federal criminal cases which suggest a different calculation. The federal
petitioners: have already received the attention of two federal courts; there
is much less need for the kind of individualized. review for correctness which
would be the bulk of the n:tionwide circuit's work in reviewing state con=-
victions. The function to be performed would be more one of harmonizing
standards, of reviewing the few federal criminal cases that present unsettled
issves of law. Thus, many fewer federal cases would be reviewed, but thr..
would be more difficult, although not generally highly complex. These cases
could probably be handled much more efficiently than the conflict-resolving
cases; where 40 plenary dispositions per judgeship per year was the planning .
figure for those cases, 60 would seem the more appropriate figure for the
criminal and - post-conviction petitions. If even one judgeship were allotted
for this purpose, the 60 plenary dispositions of criminal and post-conviction
petitions would be a substantial increase over the present number supplied
by the Supreme. Court. ' : ‘ :

Thus, if 7.5 judgeships are to be allocated tu the review of state
convictions, 10-11 judgeships could also assume responsibility for the
upper level review of all criminal litigationm. ' ‘ : '

Two problems make this an unlikely extension. One is that such a
hefty load of criminal work would have to be offset by an equally heavy
load of non-criminal work. The other is that most observers will want to
retain the primary responsibility for oversight of enforcement of federal
constitutional standards ir the Supreme Court. -And if the Supreme Court
is going to decide a subetantial number of these cases in any event; there
is insufficient advantage:in assigning them to the natiov-ide circuit for
prior disposition. For these reasons, the Advisory Council proposal does
not appear to include a possible reference of federal criminal and post-
conviction petitions to the inter-circuit court of appeals. A thiwd
reason for not making such a reference, if it were needed, would be.
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that such~a»referencekseems unlikely to provide any relief for the lover
federal couxts; -the number of primary criminal appeals is not Iikely to be
significantly reduced by any action taken at the upper level. While such

a plan might provide some relief for the Supreme Court (in an area in which
relief seems unwelcome), the assignment of judicial manpower to.the new |
forum would not be compensated by savings in the regional circuits.

2. TFEDERAL TAXATION. A quite different appraisal might be made of
other categories of petitions which might be referred to the new court for .
disposition.. Perhaps the most attractive reference would be a reference of
tax petitions. There is little doubt that the area of taxation is one of -
great interest to many citizens, that it is involved in much public and
private planning, and that the law is constantly unsettled by legislation,
administrative change, and private invention. Providing adequate harmoniza-
tion of the tax laws has been beyond the reach.of the Supreme Court for many
decades. Tax petitions are easily identified and sorted. It would be a
simple matter to refer them all to the nationwide circuit for disposition,
subject to rehearing in the Supreme :Court only in the very remote event of
a substantial constitutional issue or conflics arising.

In recent years, the number of paid tax petitions has been less than
75, The number would increase significantly if a new forum were opened,
because the United States, and private litigants to a lesser extent, .are
inhibited at the present time by the obvious inability of the Court to
deal with many of the issues which they would like to present to a higher:
court. For planning purposes, it seems wise to assume that the number
would rise possibly as high as 150; this would be 20-25% of the tax cases
decided in lower federal appellate courts. . ’ :

Arbitrarily, it might be assumed that the new court might make as
many as 25 plenary dispositions in tax cases each year; this would be about
five to ten times as many as the Supreme Court is now able to decide. Such
a number yould probably suffice to eliminate substantially all of the pre-
sent difference among the circuits and the Court of Claims.  The workload
thus cuntemplated would be well within the reach of a single ‘judgeship. It
is very possible that such an allocation of a single judgeship would achieve
a net saving of judicial effort. My data from the Solicitor General's
memoranda suggest that as many as 50-75 tax appeals, and. a larger number
of trial court proceedings, might be eliminated if there were greater
predictability and stability in the administration of the tax law.

3. 'LABOR RELATIONS LAW. Although the benefits mighit be somewhat
more speculative, a similar arrangement could be made with respect to labor
relations litigation. This would include petitions from courts of appeals
decisions reviewing the National Labor Relations Board, or federal district
court judgments in cases arising under the Labor Relations Act, the Reporting
and Disclosure Act, perhaps the Railway Labor Act, and perhaps the Labor
Standards Act. The nwumber of petitions in such matters is now about 100,
and could be expected to rise as high as 150; this would be about 15% of
the decisions of the courts of appeals. If the new court dacided 25 cases
a year by full opinion, this would triple the present output, and suffice
to eliminate most of the perceptible differences amongst circuits. This
category, too, would be well within the reach of a single judgeship.
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these categories now inc¢ludes about 50-75 paid petitienms, plus an unknown
number of in forma pauperis petitions.

Perhaps the total number is 250-300.
The burden on the nationwide circuit in screening these petitions; and in

deciding 5-10 cases on the merits would b& minor. If two or more of the
categories described above (tax, labor, trade, investment) were to be

referred to the new forum, these four categories could be absorbed by the
available manpower. ' '

7. THE REMAINDER. If the nationwide circuit were assigned juris-
diction over state conviction litigation, ‘and if the Supreme Court referred
most of the foregoing categories of petitions to it, the remaining certiorari
burden on the Supreme Court would be substantially reduced, largely on the
civil side. ‘ ‘ s '

For the reasons stated earlier, it seems likely that the Court would
continue to receive the federal criminal and post-conviction petitioms, ‘ .
now ‘about 1,800 in number. ©Perhaps as many as 700 of the 1,100 state con~ ‘
victs whose appeals would merit the attention of the inter-circuit court
would pursue the .last resort in the Supreme Court. Thus, on the criminal
side, the screening burden on the court would not be greatly reduced.

But, on the civil side, where the issues raised by certiorari tend
to be more complex and time-consuming, about 600 petitions might be elimi~

nated. This would be about one third of the total in number, but a much
higher fraction o¢f the work."

"

The remaining miscellany of civil petitions reaching the Supreme
Court would include about 600 paid petitions which vaise constitutional
issuzs, ~About 250 of these come from state courts, the others from lower
federal courts. There would be about 200 other paid petitions invelving
sundry adwinistrative programs. Among these would be those which involve
individual interests of ordinary citizens, such as social security,
veterans" benefits, and immigration and naturalization. Finally, there
"would be a group of about 300 unpaid civil petitions, probably including

a substantial percentage of individual interest cases of the last-named
types.

This relief for the Supreme Court would be obtained without cutting
off access to any individual asserting a constitutional right, or a right
to benefit from a public program. It would require the assignment of about
four judgeships to the nationwide circuit; but it seems probable that the

change would result in a saving of litigation in the lower courts that
would more than compensate for the four judgeships.

In appraising the impact of the categorical approach on the regional
circuits, we should also take account of the effect on en banc proceedings
in the regional circuits. The availability of a nationwide circuit would
substantially reduce the need for such proceedings. They are exceptionally

costly of judicial manpower, and a far less effective means of coping with

the kinds of problem which the nationwide circuit would handle. There are
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now somewhat more than 20 such proceedings a year; categorical use of the
nationwide circuit should be expected to reduce this number greatly.
Moreover, it should substantially reduce the time spent by circuit judges
in considering the possibility of en banc proceedings in those categories
of cases which are subject to nationwide review. 1t seems conservative to
estimate the overall saving to the regional circuits at the equivalent of
one half of a judgeship.

-

IV. REVIEW OF ADMINLSTRATIVE AGENCIES
(a) In General

The objective of national harmonization, or stability in the national
law, might be pursued more directly in administrative litigation by diverting
some of the business of reviewing administrative agencies to the nationwide
circuit. The "inverse pyramid’ of review which features decentralized re-
view of a centralized agency has long been decried as an irrational feature
of our Jud101a1 system. The nationwide circuit could be used to correct it.
And this is a feature suggested by both the American Bar ASSOClatlon and the
Advisory Council.

There is, of course, no necessity that all agencies be lumped together
for the same treatment in this regard. The manpower requirements for the
review of the several agencies are quite different. Rough estimates are
as follows:

Annual Order of Judgeships
Filings Difficulty Required
(70-73)  (Fil/j~-ship)
Labor Relations Board 650 94 (gve) 6.9
Tax Court » 250 94 2.7
Immigration and Naturalization 250‘ ‘ 125 | 2.0
Fedexzal Power Commission . 80 47 1.7
Federal Commuﬁiqations Commission 75 70 ' 1.1
Interstate Coﬁmerce Commi. ssion 60 47 1.3
Civil Aeronautics Board | 25 47 0.5
Securities Exchange Commission - 20 ‘ 47 | 0.4
All other 200 % 2.1
TOTAL | 1,610 18.7
182

A transfer of nineteen judgeships' worth of work from the regional
circuits to the nationwide circuit would involve a considerable adminis-

- trative problem in the inter-circuit tribumal. Selectivity would therefore

seem to be in order.. : N -

The Labor Board appeals are a large bulk. Many. of the cases are small,
localized, and involve largely factual issues. This group would therefore.
seem to be a prime candidate for omission from the jurisdiction of the
nationwide circuit. Although less bulky, the Immigration and Naturalization
Service cases also tend to be largely factual in content, and they involve
only single litigants whose needs for harmonious administration are minimal.
The Tax Court cases would seem to be more frequently of general importance,
but there is liftle point in centralizing the review of these appeals unless
other tax appeals are also to be diverted to the nationwide circuit, This
would require a substantial change in the jurisdiction of the Court of
Claims, and would also make the tax load of the nationwide circuit much
larger, perhaps the equivalent of seven judgeships. Thé Communications
Commission appeals are already very substantially restricted to the Court
of Appeals for the District of Columbia; there seems to be no strong reason
for disturbing the repose of that arrangement, especially since that circuit
is one of the few whose workload is under control.

(b) Transportation Regulation

But the other major agencies may provide a more attractive jurisdiction
for the inter-circuit tribunal. The leading candidate, rather clearly, is
the group of cases involving review of the Interstate Commerce Commission.
Because of the compelling need for even-handedness in, the field of transport
rate regulation, the I.C.C. has long been reviewed by three-judge courts
with direct appeal to the Supreme Court. It is now universally agreed that
the Supreme Court should be divested of responsibility for reviewing so
many 1.C.C. caseg (about 25 a year). But the occasion for the old procedure
still exists, and it would seem to be quite desirable, in repealing the old
Urgent Deficiencies Act, to divert review of all I1.C.C. matters to the new
court. Although air and marine transport rates are economically less
significant, it would be appropriate to consolidate the function of re-
viewing the I.C.C. with that of reviewing the C.A.B. and the Maritime
Commission. Such a complete jurisdiction of reviewing transportation
rate-making would involve less than 100 filings a year, and, despite
their great complexity, would require a little less than two judgeships.

(¢) Power Regulation

A fairly strong case can also be made for assigning to the new court
the primary responsibility for the review of the Federal Power Commission.
Many of that Commission's decisions are of national, rather than fegional,
import. Contrary rulings on similar issues in different parts of the
country can obstruct the agency program. Delay in the resolution of
issues, while multiple circuits opine, can cause extensive delay in the
development of new energy sources. And the cases are often sufficiently
complex that they get less attention than they merit from regiomal
circuit judges. This jurisdiction, also, would require less than two
judgeships, involving only 80 or so filings a year.
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The development of the mew court as a transportation and power appeals
court would serve to take a little pressure away from the Supreme GCourt.
1t would have an even more benign effect on the dockets of the regional
circuits, Most circuit judges find their episodic adventures into the
field of rate~making extremely time-consuming, as well as quite trouble-
some. Significant gains in both efficiency and quality could reasonably
be expected,

L

V. REVIEW OF DISTRICT COURTS

It has already been-suggested that if the nationwide circuit is to
review state convictions, it should assume immediately the respomsibility
for reviewing federal district courts in state post-conviction cases. The
purposes of this diversion would be to assure a reasonable stability in the
workload of the nmew court, and to promote a coherent approach to the problem
of enforcing the federal constitution in state criminal litigation. There
are other special situations in which a case can be made for diverting
business from the regiomal circuits to the nationwide circuit,

(a) Tax and Patent Litigation

*  Prominently mentioned in this connection have been tax appeals. As
noted above, the diversion of all tax appeals to the inter-circuit court
would require seven judgeships, and would involve a restructuring of the
Court of Claims. A second rather bulky possibility would be patent appeals,
These cases, like tax cases, are often of fairly general interest; indeed,
each patent is g potential national monopoly affecting a wide range of
interests. And the cases are sufficiently complex that the improved
understanding that might result from some concentration of experience
would be fairly welcome. On the other hand, the 200 patent appeals,
difficult as they are, would require as many as four judgeships; and it
would be necessary to cut into the jurisdiction of both the Court of
Claims and the Court of Customs and Patent Appeals in order to secure
jurisdiction over all of the business.

(b "Emergency" Litigation

Smaller segments of jurisdiction may be more attractive. One obvious
candidate is price control litigation., If there is to he a national court
capable of handling the work of the Temporary Emergency Court of Appeals,
there is no reason not to use the more permanéent institution. The new
forum could provide unified administration of the law with the same dis- .,
patch as the T.E.G.A., with less dislocation to its ordinary routine.

It is not possible to weight this item of work with any confidence, and
one fiopes the need for the work will not continue at all. But, at the
present rate of 30 cases a year, this business could be absorbed by the
new court. :
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- On exam%nation,‘iF would appear that there are a number of other
: categories of civil cases which might be given similar “emergency'
122?2?::§;n qui,tthe?ihare many examples of fairly comprehensive modern
~ plete with uncertainty borne ‘of legislative i
infrequently, the efficacy of the legi i o delayed o foropise: Mot
islation is delayed or impaired by thi
uncertainty; enforcement programs rnau cd Leton
. y be obstructed by prolonged litigati
3 .. I + I :}‘O
;szzltlgli circuits. With a suitable national forum availab%e, it mgght "
b le;zt zogful tgf?o?centrate the litigation arising under such legislation,
@ Surilcient period of time to permit the masj iti i
: » i jor litigative
;ssugslto ?ecome sgttled. A number of contemporary examples might include
e ocelective Service Act, the Environmental Protection Act, the Occupa~

tional Safety and Health Act
s and the Freedom of Information A
latter three, of course, are of current interest. " At Only the

but The number of cases.in the three categories last mentioned is uncertain
ut my data from the Justice Department would confirm that the total is less ,
than lqoi-probably not more than 75. Assuming that these novel cases are
a%so difficult and doubly time-consuming, they could nevertheless be handl
with a manpower allocation of less than two judgeships. andted

ovot If th%s ap?roach ig to be utilized, it woﬁld‘seem wise to make the
system flexible in allowing the Supreme Court, by rule, to transfer aging

Statutes to the regional circui i
- : cuits, in order to make room f
. o
the need arises. T new ones as

(¢} Ancillary Matters

] .Finally, there are a few small classes of appeals from District Court
d§0131?ns which might be deemed ancillary to some of the new court's ?
§1ble Jurisdiction over administrative agencies, Illustrative are & posl
in cas?s involving claims by the United States for ecivil penalties fggea °
violations of I.C.C. or C.A.B. rules, or under the Railway Labor Act. So

CONCLUSION

All of the foregoing calculations are soft. Readers are again warned
of the pervasively speculative nature of the inferences drawn from incomplete
déta and projected upon a future that is distorted with political uncertzi -
ties, gevertheless, it seems fair to conclude that the available data te 2
to cogflrm the judgment that a new court of reasonable size could perfor ’

a variety of useful services. It could help to restore the traditgeﬁai .

qualities of federal appellate j i i
Justice; and to improv by
of the national layw, ’ priove the enforesment
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JOINT STATEMENT
to
COMMISSION ON REVISION OF THE

FEDERAL COURT APPELLATE SYSTEM

Maurice Rpsénberg*
Paul D. Carrington

Qur purposes in appearing before the Commission are to present the
views of the Advisory Council for Appellate Justice relating to the work
of the Commission and to present our own joint ideas. These go beyond
the general precepts of the Advisory Council and advance a specific
model for the revision of the federal court appellate system,

The model we present emerges today for the first time; it has not
been considered by the Advisory Council. It reflects what we have
derived from earlier discussions of other models that from time %0 time
were advanced before the Advisory Council. Also, we have taken heed of
the work of the Study Group on the Caseload of the Supreme Court and of
the American Bar Association's Special Committee on the Coordination of
Judicial Improvements, as well as commentr by the critics of the pro-
posals those groups have presented.

The Council Recommendation is brief and does not undertake a full
explication of the positions of the members. We two do not presume Lo
speak for the membership of the Council in elaborating unexpressed
details of the plan. Although nearly all members of the Council un-
qualifiedly supported the Recommendatiom, varied sets of reasons
naturally moved each member. A precise statement of collective views
about details is therefore impossible.

It can be said unreservedly that the Advisory Ceuncil was animated
initially and primarily by the present condition of the United States
Courts of Appeals. The huge increase in caseload, steadily aggravating

the demands on each of the judges, has vastly transformed those iustitu-

tions in the last decade. Of all the data that have been displayed for
the purpose of illuminating the condition that exists, two items
especially dramatize the concerns that were generally shared within the
Council.

*professor Rosenberg is Medina Professor of Law st Columbia University.
Professor Carrington is Professor of Law at the University of Michigan.
This statement was submitted to the Commission on April 1, 1974.
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One fact is that a decade ago the Courts of Appeals were making
fewer than thirty-five plendry dispositions per Judgeshlp each year;
they are now maklng dbout one hundred

The ‘second fact is that a decade ago the Supreme Court fully
reviewed aboutone Court of Appeals decision in thirty; and now the
Court can give plenary attention to fewer than one in a hundred.

- The twin consequences are that the intermediate courts -are pressed
to rush to judgment more and more hastily in most of their decisions, -
while more and more of those decisions are the last resort for litigants.
Perforce, their process as a whole is becomlng less humane in. its: feel
and less harmonlous in its effect

Two special aspects of the situation have received extended con-
sideration by the Advisory Council. - One is the grave problem that exists

.with-regard to state post-conviction litigation in the federal courts.

The problem is both a cause and a manifestation of the system's plight.
Thousands of state priscners petition each year to federal courts at all
levels, usually appearing pro se and in forma pauperis, for the purpose
of obtaining relief from their convictions. A not inconsiderable number
prevail, securing their release because of a failure of state systems

to have given effective protection to their constitutional rights. The
number runs to perhaps one half of the 300 state counvictions, set aside
each year by the federal courts. Most of this small but significant
number is released after extended imprisonment on grounds which should
have been litigated at the time of trial or immediately thereafter, but
were not. In lieu of a speedy determination of their constitutional
rights, they were placed in prison, to join the large throng of petition-
ers who weave their weary ways through the maze of state and federal
post-conviction proceedings. Because there is no federal forum which
can offer prompt and final assurance that the state courts gave due

heed to constitutional stcadards in the initial convictions proceedings,
thousands of prisoners must be allowed to petition repeatedly.

The frequency of these sallies into the federal courts is great,
but their number is more than matched by their perfunctory dispatch.
At the level of the federal District Courts, these petitioners are
often shunted to a magistrate, who is asked to pass judgment on the
validity of a conviction already reviewed, sometimes twice, by the
highest state court. ‘At the Court of Appeals level, the petitioners
are generally accorded the briefest attention by the hard-pressed
circuit judges. Although exceedingly tedious and many-tiered, the
process is not effective in securing the cooperation of state courts
and authorities. 1In short, che Advisory Council found the present
system of enforcing the federal constitution in state criminal litiga-
tion inhumane to petitioners, invidious to the state courts, inef-
fective in its purpose, and wasteful of the resources of the federal
courts, particularly at the level of the Courts of Appeals. A
sensitive portrayal of the situation would reveal injustice of
Dickensian proportions.
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What the Advisornyouncil contemplates as an a?propriatevresponse
to this deplorable situation has antecedents in earlier proposa;s Zy, o
Judges Henry Friendly and Clement Haynsworth. - The purp?se ?f.t e},ouncx,
is to move towards a solution that will take most of t?ls litigation
out of the lower federal courts by assuring a full, fair and opp?rtuge
consideration of all federal constitutional issues and ?e?enses 1n-t7§
state courts, preferably within the framework of the criminal conv1?t10n
proceeding itself. 1In order to insure that the state court proceeding
is fair and effective, it is clearly essentigl that there be an_gdequate
federal appellate remedy. Thexfederal appellatg c9urts must b?'lnh? -
position to review a large number of state conV1ct1?n appeals in whic o
federal issues are raised. Once this capability ex1§ts, ﬁe can,reaﬁoni y
expect that most of the issues will be laid to resF in a just and t;mi y :
mannér in the state courts, thus relieving the petltloners.and the ehera
courts of the unseemly and wasteful situation whi?h now exists. Wheé ert
this approach succeeds will depend on the perception of the Supreme Zu#
of the United States as to the adequacy of the feqeral appellate reme y
to protectkconstitutional rights and assure them in state proceidlngs.
1f the Supreme Court deems the new appellate remedy a@equate, the
withering of today's patently inadequate post-conviction ppocedures cin
be expected to follow. Because of the importance of thg Supreme Czur
appraisal of the procedure, it seems prudent t? repose in the Cour
itgelf the final decision as to the extent of its use. I1f the Qourt .
finds the proposed process jrredeemably inadequate, it can terminate it..
and return to the existing system; if the Court were able, by rgle ?f .
court, to fashion an adequate procedure, the system w0u1d;b¢ malntiine .
1f success were achieved, state prisoners would be assured of a fuller,
fairer, and more timely hearing of their claims, most of these matters
would be brought to repose, and the other federal courts would be re-
1ieved of a burdensome and troubling workload.

The second problem which has drawn much'a§tenFion from Fh?‘ '
Advisory Council has been the problem of stability in the administration
of the national law. The problem is an old ome. F?r decades, observers
have decried the balkanizing effect which the circuit §yst?m has on.thi
application of the national law. Members of the Council differed widely
in their assessment of the gravity of this problem. But no one would‘
deny that there is a real difficulty to be encountered by a group gf
judges seeking to administer the same body of law even-handedly, w %2 .
they must sit in small, isolated, and randomly selected pane%s,,or tha
the difficulty is magnified by an increase in the number of judges and
cases. Moreover, many members of the Council were goncerned about the
difficulties which the resulting disharmony pbses.for,those who @u§t
plan legal transactions, public and private. A §1ng1§ pénel decision
of a Court of Appeals is simply no longer effectlYe, 1f.1F ever was,
to lay a legal issue to rest. Even a very restra%ned 11t1gant,.such
as the Justice Department, will continue to urge its preferr§d.1nter-
pretation of a federal statute in the face of a contrary @eclslon, or
even two or three such decisions. Like the problem of prisoner
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petitions, this problem is both a cause and a manifestation of the plight

of the federal appellate courts. . The more decisions the Courts of Appeals
make, the less definitive they are. oo , e

This second problem is one that affects different classes of federal
litigation diversely. It is more Serious in dreas which involve extensive :
legal plamning, in which transactions and programs may be thrown into con-
fusion by legal uncertainty. It is less serious in areas which involwve
heavier emphasis on individual rights and where subtle differences in
factual circumstances leading to different inferences by triers. of fact
are more important in determining dispositions. And it is.less serious
in areas which are within the primary range of visibility of the Supreme
Court;  the Court is, of course, an effective harmonizing force in areas
of the law to which it can give its primary attention.

Thus, the Advisory Council contemplates a response to the situation .
which focuses on categories of appellate cases in which national harmony
and predictability are most important. The Council suggested the field
of taxation and administrative agency review as most amenable to the
revised approach. . The Recommendation proposes that cases in those
categories might be transferred by the Supreme Court to the new nation-
wide circuit. We believe .that some chosen categories of cases should E
go directly from district courts or administrative agencies to the !
inter-circuit court and not ascend three rungs of the appellate ladder
before approaching the Supreme Court. :

Implementation

The Council in its work has been absorbed primarily with the
plight of the Courts of Appeals.  We expect that the nationwide circuit
can provide relief for the regiomal circuits in discharging their single ‘
most onerous task--reviewing state prisonmers' post-conviction claims. It ;
should also reduce somewhat the demand on the regional circuit courts for :
numerous decisions that in practice unfortunately do not have a stabilizing
effect upon some of the agitated issues of national law they address. The
nationwide circuit would be able to moderate the adverse consequences of
growth in substantive areas where disharmony and unpredictability are most
harmful. It would thus bring about an increase in the effectiveness of
judges of the regional circuits by deflecting some cases and stabilizing
other issues. By these means, we would hope to reinforce the traditions
of openness and personal responsibility of judges which have been valued
features of the federal appellate process. The quality of appellate

justice can be ‘strengthened when the oppressive burden of volume is
better managed.

It was with these considerations in mind: that the Advisory Council
produced the Recommendation now before you. In our view, added factors
reinforce the logic of the Council's approach. Of these, the paramount
advantage of the recommended plan is that it deliberately builds in a
capacity for responsiveness to the swiftly changing demands upon the
federal judicial system.
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Although the Council's Recommendation does not expressly refer to
another potential fumction of the nationwide tribunal, we believe it
would present the Supreme Court with an optional method of ‘handling part
of its heavy docket of petitions for certiorari. If the Justices saw
advantage in doing so, they could adopt a rule of Court requiring
specified types of petitions to go to the nationwide circuit. This
tribunal; acting through its panels of five judges, would review the
petitions assigned to it and, without finally granting or denying any,
aid the Supreme Court ih this branch of its responsibilities.

As we see it, the nationwide circuit panels should have the
delegated duty of analyzing the assigned groups of petitions for the
purpose of stating briefly as to each: (1) the precise issues urged by
the petitioner as warranting Supreme Court review; and (2) a recommenda-
tion as to whether review ought to be granted, with reasons, again
briefly expressed, : ‘

The judges of the nationwide circuit would not be doing the work
of "glorified law clerks'". Their certiorari-recommending function would
be but one of their important duties. Their recommendations would rest
upon large experieénce and a long wview of the needs of the federal system.
In reviewing petitions they would have whatever guidance the Justices
thought useful to impart. : :

1f over time this proved a worthwhile delegation of function, the
Supreme Court could continue and modify it as need might dictate. TIf
the arrangement did not work well, the duty could be terminated. The
Supreme Court would always be in control and could manage the assigning
of certiorari petitions as it saw £fit. ‘

Assuring Flexibility to Meet Changing Needs

One of the most constant and dependable elements of the problem
is that the appellate system's needs and burdens will change rapidly
and drastically from this day forward. The lead time for determining
the dimensions and causes of pathologies in the system; devising -
measures that respond to these; and putting these measures into effect
by legislation, is a very considerable one. It will' consume several
years, at least.  One way of avoiding the frustrations this breeds, as
the Commission is so well aware, is to create a - flexible mechanism that
has the capability of monitoring the system's problems on a continuing
basis and of anticipating tomorrow's needs instead of merely responding
to yesterday's. :

A flexible approach can be exemplified in the well-used legislation
which enables the Supreme Court to make rules of procedure. The Rules
Enabling Act of 1934 is the primary antecedent; it authorizes the: Court
to promulgate rules; these are subject to congressional disapproval
within a specified period. "Here, because of the vital importance of
the issues presented, it is neither wise nor appropriate for Congress
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t0'mage an open-end delegation of power over judicial structure and
organlgation, even with the proviso for congressional disapproval. The
area within which delegated power to revige structures and procedéresJ
may»be exercised must be clearly delinedted. This power might be
assigned to the Supreme Court, in the manner of the 1934 Act, perhaps
assisted by a standing Commission. * P P
‘ Additional flexibility might be achieved through use of creative
methods of court administration, Differential treatment of cases which
make differing demands on the diverse functions of appellaﬁe courts is
possible, if advanced methods of administration are made available. As
an example, some state courts have previded leadership in developing mnew
mea?sfof utilizing professional staff to reduce administrative burdens
on judges of appellate courts. Senior professionals, though 1acking the
1gcandescence of younger clerks, can maintain a systematjc familiarity
with particular facets of a court's work and can thus provide ﬁerspeCtives
otherwyise unavailable to busy judges. Without converting the courts into
buregucracies, the possibility exists that the services of appellate
c9mmlssioners can be utilized to relieve judges in ways that avoid doing
violence to cherished values. Appellate courts can certainly make more
effective use of data retrieval technology to provide better information
on which to base the sorting or screening of cases. .

- To repeat, the key need appears to be to build in responéiveness
to ?hanging needs. How this characteristic of the system can best be
a?hleved is a question deserving the most careful attention. In its
wise resolution lies the instrument for dealing, come what may, with
thg structural and operational needs of the federal appellate ;yStem
whichever values are deemed ascendant and whichever needs are most ’
urgent at any given time.

Essentials of Acceptable Revision

Efforts to revamp the structures and procedures of the federal
appellate system will fail or at least stimulate vigorous opposition
ugless they are rooted in values that command very wide consensus.

Six of these values, some imperative, some injunctive, warrant mention.

First, the system adopted must preserve channels of access to the

‘Supreme Court for all citizens. Perhaps the hope is illusory, as some

have suggested, but whatever its vitality it must be allowed to persist.
Every person is entitled to believe that a right exists to petition the
Supreme Gourt for redress of wrongs within its purview. o

Second, - the Supreme Court's control over its docket must be pre-
s§rved; YTampering’ is unacceptable~-whether because it is thought to
Elolate‘the constitutional commitment of the federal judicial power to

one supreme Court” or because of general awe. The tempest that arose
over the suggestion that a special tribunal made up. of circuit judges
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block about 90% of the certiorari petitions addressed to t@e Supremi Czurt

ersuades us that the Court itself must at all events retain contro Z'
gts docket, making the ultimate decision as to which cases to hear an
which to reject. : -

Thirdly, criminal appeals must not be relegated to'second-class
status; and any court that hears only criminal appea%s.WLII be so  be
stigma;ized. This does not mean that eriminal and 31v11 caseihmtsthey

te eci - in all respects, but it does mean tha
treated precisely the’same 1n a L 1 ‘ tha
must mingle in the same court before the same judges, or susplclons of
second-class treatment will be aroused.

Fourth, an eszential of a revision plan is tha% it comﬁang.tZe
interest of a highly esteemed corps of able federal %ngi§ w zo tﬁe Jlan
' i i i ork. A severe objection
allenge and fulfillment in their work. : H

iﬁ cre;ie a certiorari-screening tribunal was that it appeargd to mizy
circuit judges to consign them to work that was inconsequential, d?,d )
and demeaning. A corollary is that the number of appel}ate'COu?t judge
ought not be expanded prodigally, to the point that a dilution in power
or status ensues.

Fifth, in revamping the judicial hierarchy, an ?biding‘coiceri $¥St
be to avoid elongating the appellate process by creatlzg z.nez dizgosition
i i s must pass en route to Iina .
tier of courts. through which case ; : Leposiilo
isi i iti ts to the added costs, tenslons.
A rvevision which exposes litigan . . Sts, . :
burdens of an additional layer of review will be difficult or impossible

to justify.

Sixth, the revised system should avoid requiring ju%%estt?uzpzzlii??e.
This precludes assigning them dutieés SO Narrow that the al'if1¥ie iector
be repelled and those who serve will see only a naﬁrov,.sll ts Seetor
of the law., Related to this 1s the need th?t nev Jud1c1a. pozltIOl ral
safeguards against possible effo;tstgf :ngliikzﬁteiiitzezggiaiion I

i ing judges. ' e sa 1 5 . 4 :
?igzzzli? Ziesi:igznwidi tiibunalyshould not fall.u?der t@e dow;zatlon
of one administration or one philosophical ox political viewpoint.

Costs

Tt would be disingenuous to suggest that even thé mosthcarefzi

balancing of the considerations out;ized iﬁ?zz ;inazzgiizi zoes%gictural
i aying a price; or that notnil : ( ’ .

:ﬁggiiotzgzgzg Eezisfon zs needed to attain'sgbstantlal'b?tFermiﬁz,of
the federal appellate system. We do not for a moment m%nglze e ot
importance of relieving the appellate courts of sgbstantlzh.gu:eded
“appeals by measures other than those we have suggested. e 2 eded e
relief undoubtedly requires deflecting some classes of.qas?s hr e
federal courts at the entry gate, as Judge Henry J. Fr}end.y as sug
gested.“Consideration should be given to.measures mat.ing it more

difficult to appeal, for example by creating disincentives to
"insubstantial" appeals.
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If volume is not reduced, we shall have to pay the price in such
currency as: more and more judges, more and more bureaucratization of
the appellate courts, more and more screening, a reduction of oral
argument and a further shrinkage in the number of explained decisions.

There seems no escape from the distasteful prospect of moving  some
judges from their home circuits to Washington, D.C. Some judges may find
the prospect unbearable. This leads us to condition the assignment of

eligible judges upon their individual acquiescence, a procefis not without
dangers of its own.

The device to avoid specialist panels of the nationwide tribunal
exacts a cost we must bear, namely, surrendering the valus of expertise
in some classes of cases in which expert knowledge would be highly
desirable. Moreover, the selection of judges for the nationwide circuit
raises delicate, complex problems--political, personal and logistical.
The,proépect of paying an extra stipend to judges who agree to move to
the nation's capital is not free from difficulty.

Finglly, the procedures for presenting to the Supreme Court the
decisions and recommendations. of the nationwide civcuit require most
careful thought. On the one side, we want to preserve accessibility to
the Supreme Court and assure that the Justices retaim control over the
cases the Court reviews. On the other side, we want to give the Justices
the flexibility that is critical to the vigorous functioning of the
federal appellate system, so that relief can be given where needed and

the virtues that have won such high esteem for the institution can be
strengthened.

Proposed Nationwide Circuit Mndel

In the interests of concreteness, we have attached to this statement
a rough illustrative draft of a plan that fleshes out the skeletal outline
the Council transmitted to the Commission. Again, we abgsolve colleagues

of blame-~even by association--for the features of the model that go
beyond the Recommendation.

To bring the plan to realization, Congress would authorize creation
of the "Nationwide Circuit of the United States Court of Appeals” and
enact engbling provisions to invest the Supreme Court with the powers
required to render the model operational.
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‘One Way to Design the
PROPOSED NATIONWIDE CIRCUIT MODEL

1. JURTSDICTILON -

The nationwide circuit will exercise three kinds of jurisdiction:

A. TFederal Review of State Convictions.

In conjunction with the

Supreme Court this will be the federal court responsible for the enforce-
ment of federal constitutional procedural standards in state ¢riminal
proceedings; that is:

(1)

(2)

(3)

()

B. Decision of Selected National Specialty Cases.

Appeal of right will lie from judgments of highest state
courts to the natiomwide circuit to review federal con-
stitutional claims, provided that the state has met
minimum standards prescribed by Congress to assure full
and fair opportunity to litigate those claims within
the state proceedings. :

Pursuant to legislation, appeals from judgments of
United States District Courts disposing of post-
conviction petitions of state prisoners will be
addressed only to the nationwide circuit.

By rule of court promulgated by the Supreme Court, all
certiorari petitions from judgments of highest state
courts upholding convictions or denying post-conviction
relief may be referred to the nationwide circuit for
provisional disposition subject to the approval of the
Supreme Court; o ‘

All petitioners will retain access to the Supreme Court,
by petition for certiorari through the nationwide
circuit as regards items (1) and (2), and by petition
for rehearing by the full Court as regards item (3).

Subject to the

general supervisory power of the Supreme Court, the nationwide circuit
will assume responsibility for harmonizing the articulation and applica-
tion of the nationgl law with respect to subjects of federal legislation
deemed by the Supreme Court to warrant assignment to a court of national
jurisdiction} that is:

L By ru1e of pourt, the Supreme Court may refer to the

nationwide circuit for provisional decision cases in

- the following categories:

(a) cases arising under the internal revenue code;
(b) cases arising under the national labor relatioms
laws;
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(2

(3)

(4)

*There are obviously various options.

?o well to provide that when the natio
in areas of national legislation commi
no further review by the Supreme Court

W e, o e . "

(c) cases arising under the federal tr
@ laws (as further defined);
cases arising under the bankrupte i
: , ¥, credit
investment laws (as' further defineé), ]

ade practices.

and

By rule of court, the Supreme Court may direct that
appeals from the following federal administrative

agEHCles be dlrected tO the nati onw de Cilrcult for
wiae )

(a) Interstate Commerce Commi ssion:
(b) Civil Aeronautics Board; ’
(¢) Federal Maritime Commission:
(d) Federal Power Commission. ’

By rule of court, the Supreme Court may direct that
appeals from United States District Courts be routed to
the nationwide circuit in cases arising under existi
federal legislation and under new statutes that so "
provide. Among existing categories the following are

- illustrative:

(a) The Economic Stabilization Act:

(b) The Environmental Protection Aét;

(¢) The Occupational Safety and Health Act:
(d) The Freedom of Information Act. ’

All litigants should retain an opportunity for review b
the‘SupFeme Court of decisions or recoumendations of ch
nationwide circuit pursuant to provisions of a Rule the
Cour? might promulgate. With regard to petitions for
certiorari referred to in sub-paragraphs (2) and 3)

the nationwide circuit could be authorized to recomm;nd
grant or denial under the guidelines and procedures
p;e?cribed‘by the Supreme Court. With regard tg pro-
visional decisions referred to in sub-paragraph (?),

‘the Rule might provide that such a decision will not

become final until 60 da i
; ys after it has be
with the Supreme Court.* en docketed

We believe the Supreme Court would

tted to its jurisdiction, there be
€xcept in most extraordinary cases,

such as those interwoven with constitutional isstes.

Anothey

set of alternatives would be constructed as follows:
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c.

Over Assigned Categories of Certiorari Petitions

(1) To relieve its docket of certiorari petitions of types
deemed least needful of its own attentionm, the Supreme
Court may by rule refer to the nationwide circuit for
recommended dispositions certiorari petitions arising
from: ’

(a) suits by or against the United States or its officers
in matters of contract, property or tort]

(b) cases arising under the industrial accident laws;
(e.g., FELA, Jones Act);

(¢) cases in which federal jurisdiction is based on the
citizenship of the parties;

(d) cases in which federal jurisdiction is based on the
federal location of the events in dispute.

(2) Every petitionmer will retain the opportunity of addressing
the Supreme Court by petition for rehearing, as the Court
may by rule provide.

(footnote continued)

(a) either by the losing litigant's filing with the Supreme
Court a “"Suggestion for Review" attaching the loser's
motion for re~hearing previously submitted to the
nationwide circuit. The motion will be a prerequisite
for seeking Supreme Court review. It will consist of
a statement assigning errors in the nationwide circuit's
decision;

(b) in the alternative, the Supreme Court may require its
staff to recommend for or against consideration of a
provisional decision; and may provide that such a
decision will be set for discussion at conference on
the request of one or more Justices;

(c) in the absence of action by the Supreme Court within
60 days after filing of the provisional decision, the
decision will be effective throughout the nation (in
the same way as a decision of the Court of Custom and
Patent Appeals). A decision of the nationwide circuit
is not deemed toc have been "affirmed' after elapse of
the prescribed 60 days. The Supreme Court will not be
inhibited by stare decisis from deciding the issue dif-
ferently should it thereafter arise.
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II. ORGANIZATION AND PROCEDURE

A. Membership. The court will consist of fifteen judges, one of
whom shall be the Chief Judge. s

B. Divisions. The court will be divided into two divisions of
seven judges each; the Chief Judge will not be regularly assigned to
either division.

C. Assignment of Business to Divisions. The review of state con~
victions, by whatever means, will be equally divided between the two
divisions. The review of selected national specialties will be divided
by categories between the two divisions by Supreme Court rule, with the
object of maintaining equality in the burden of work.

D. Sittings. Sittings will be conducted in panels of five judges.
With respect to national specialties business; each division will be
authorized to sit en banc. The business of the court will be conducted
at its seat in Washington, D.C., except as to cases in which pragmatic
considerations require otherwise.

E. State Conviction Appeal Procedure. State conviction matters
will be screened with the help of staff, but all appeals which raise a
substantial issue will be givern a hearing. Dispositions may be made
orally, or by unauthored opinions.

IIX. JUDICIAL STAFF

A, Eligibility for Assignment. Assignments to the natiomnwide
circuit will be made from among active circuit judges, agreeable to
serving and less than 64 years of age who have served as circuit judges
for at least &4 years,

B. Assignment FProcedure. Vacancies will be filled promptly by a
Special Commission on thé Nationwide Circuit. The Commission shall con-
sist of two Supreme Court Justices, the Chairman and ranking minority
members of the Senate Judiciary Committee, and three persons appointed
by the President, The Justices shall be those who have served the second
and eighth longest terms on the Supreme Court at the time of the meeting
at which a vacancy is filled. The Presidentially-~appointed commissioners
shall serve staggered nine-year terms, '

C. TYerm. The term of each assignment will be eight years.
D. Assignment to Divigsion. Each judge will be assigned, £from the

first, to a single division of the court, and will remain a member of
that division unless named Chief Judge.

1
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E. Place of puty. ALl members of the nationwide circuit will
maintain their chambers in the District of Columbia; an appropriate
stipend will be provided to defray the added expenses of moving.

F. (Ghief Judge. The first Chief Judge will be appointed by the
Commission. A vacancy in the office will be filled by the judge senior
in service on the nationwide circuit who has at least two years remaining
of his term.
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A MULTI-CIRCUIT COURT OF APPEALS

Harold Leventhal™

o

As a member of the Advisory Gouncil on Appellate Justice, I voted in
support of its Recommendation.

But there are differences in emphasis and outlook of the members of
the Council. Here are some highlights of my own thinking.

A, In wmy view, the most important reason for a multi-circuit court
of appeais arises from the need to provide an early authoritative national
ruling on matters that will affect nationwide planning of resources~-~by
government agencies, private institutions or both,

1. The ACAJ Recommendation refers to 'resolution of conflicts”
between circuits. This is shorthand. The term should include substantial
divergences in approach to a common legal problem as well as outright con-
£lict of holding.

2. The work of the tribunal should go beyond conflicts in circuit
decisions already rendered--to reach the problem of litigation pending in
multiple circuits,

At the present time there is multiple litigation on, say, validity of
FPC modification of its natural gas area rate programs. A newer topic--
FPC's exercige of its allocation authority-~is bubbling in a number of cases.
There is a value in early authoritative ruling.

This concern was identified by the Ash Report a few years ago, but it
proposed a specialized, statutory court. The Multi-Circuit Court would
provide constitutional judges. who avoid the evils of specialization in
terms of steering selection ol judges at the outset, or producing excessive-
ly case-hardened judges. 1 am basically opposed to specialized appellate
courts. Apart from other‘evils, they put walls around areas of the law that
would benefit from trends and developments elsewhere. I think particularly
of the "administrative law' concepts evolving procedures and principles for
accountability of govermment officials; tnese may have applicability even
for private decision~making, by use of fiduciary principles.

B. 1 suggest it would be desirable for the multi-circuit court of
appeals to avoid as much as possible the characteristics of a fourth tier--
a mezzanine between the ordinary courts of appeals and the Supreme Court.

1., The extra tier would be appropriate in a limited number of
cages--~on Supreme Court reference to the court,

*Circuit Judge, United States Court of Appeals for the District of Columbia
Circuit. PFrom a letter to A. Leo Levin, April 1, 1974.
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2, Otherwise, the basic orientation of the multi-circuit court
should be as one stepping into certain cases in lieu of the courts of
appeals. Otherwise, it may increase rather than diminish the Federal
appellate workload.

. C. Flexibility in setting jurisdiction should permit ready changes in
light of evolving court workloads and outside problems, and should not re~
quire exclusive jurisdiction of large categories of designated Federal
specialties, but permit designation of sub-categories and particular cases.

1, There may be merit in specialized appellate courts for certain
national specialties--~e.g., tax cases and patent cases. If so, they might
be established as such. If they are put into a nationwide circuit, they
should be assigned to specific specialized divisions where a judge would
stay for a minimum period, probably on rotation. The division handling,
say, tax cases might also be assigned other cases, if workload permits,
but all tax cases should be assigned to this division.

2, 1In a number of regulatory programs, the primary need for early
authoritative ruling may not extent to all, say, FTC, NLRB, SEC or FPC cases,
but to those sub-categories or instances that really merit elevation to the
multi-circuit court for special handling.

a, Take NLRB cases. Some of these involve searching
questions of approach under the Act, and are cases
where circuits seem to have different approaches. But

- a large number of NLRB cases are relatively simple--
.cases where the employer or union is playing out a
feeble string; whether passively waiting for the NLRB
to file its petition for enforcement, or filing a

. petition for review, perhaps to seek a favorable forum.
To the appellate court, such cases are easy, amounting
to no more than finding whether there is evidence to
support a jury verdict., They do not merit early
elevation to & multi-circuit court.

b. The same can be said for FTC cases. Or even FPC cases
which may involve issues of ancountlng, filing, details
of abandonment.

D. Flexibility in management must be the hallmark of the multi~circuit
court, if it is to succeed in its objectives. This applies also to the
flow of the cases. .

The model would not be exact, but I suggest that in planning for the
flow of cases we can take heart from the success of the Judicial Panel on
Multi-District Litigation, 28 U.S.C. § 1407, for consolidated pretrials of
civil action pending in different districts. ZLet me suggest one model:

The administrative committee of the court (say three judges) should review
petitions for reference to the multi-circuit--which would be filed by
counsel for the government, or private parties.
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The court would be unlikely to reach out excessively. (a) There would
be '‘controls’ by the Supreme Court and anguished cries of other Federal
judges. (b) Tts membership would be held down at the outset--and expanded
only on a showing of real need. Perhaps gtart as a court of 7, 9, or 11
(2 panels of 5 plus the chief judge).

E. Quantitative Measurements would not be a sound index to the work
or effectiveness of the multi-circuit court. It would not be taking the
average case, but the complex and sensitive cases.

If the multi-circuit court had, say, 10% of the appellate judges, it
would likely decide much less than 10% of the number-of cases even assuming
use of 3-judge panels. With probable use of 5-judge panels, its output
would further decline--to, say, 3% of total appellate decisions.
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NATIONAL COURT DEVELOPMENT™

The primary objective to be gained if stability is to be secured is
that each important class of decisions on natiomal law be brought within
the effective authority of a single court of last resort.

One way in which this result could be secured is to enlarge the juris-
diction of existing national courts to make them national courts of last
resort for limited purposes. Such a plan need not be implemented at once,
but could be staged. : :

Thus, we might begin by waking fuller use of the United States Court
of Appeals for the District of Columbia. Venue legislation might be revised
to give this circuit exclusive jurisdiction over litigation reviewing certain
administrative agencies.  Most attractive candidates would be the utility
and transportation agencies. Such a limitation on venue to the D.C. Circuit
is now the law with respect to certain matters involving licensing decisions
of the Federal Communications Commission, and was not unusual in earlier
times. The complaint would be heard that preoceedings in the District of
Columbia are not as convenient for many litigants. Convenience to litigants
could be served by authorizing, or even requiring, the Court of Appeals for
the District of Columbia to hold hearings in several other cities in dif-
ferent corners of the continent.

Almost certainly, this scheme would produce several advantages. It
would divert troublesome business from the overloaded regional circuits.
It would eliminate forum shopping and reduce repetitive, conflict-generating
litigation. And it would largely eliminate the Supreme Court's responsibil-
ity for the evolution of national law administered by the agencies so re-
viewed., Petitions for review in the highest Court would receive scant
attention unless significant constitutional questions were raised.

If this plan were successful, or as an alternative first step, a
similar plan might be developed for the United States Court of Claims.
That court might be given exclusive jurisdiction to review not only
decisions of claims commissioners, but also of the Tax Court. In additionm,
all appeals from United States District Courts in cases involving the
federal fisc, including such matters as taxation or tort claims, would be
diverted away from the regional circuit to the Court of Claims, As with
the present Commissioners, or the proposed Court of Appeals for the
District of Columbia, the court would be permitted, or perhaps required,
to hold hearings in several cities. It would be a court of last resort
for matters involving government finance.

*#Reproduced from a memorandum of January 10, 1973 to Advisory Council for
Appellate Justice from its Committee on Appellate Structure and Implementa-
‘tion. Justice Albert Tate, Jr. was Chairman; Professor Paul Carrington was
Reporter to the Committee. ' '
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A third possible plan would be to enlarge and develop the present
Court of Customs and Patent Appeals. 1Its jurisdiction could be increased
to include review of the Federal Trade Commission and all District Court
decisions in cases arising under the antitrust, patent, trademark, and
copyright laws. It would then be a court’ of last resort for trade
practices laws.

If all three of these plans were pursued, what jurisdiction would be
left for the regional circuits? These courts would be left with a sub-

stantial range of jurisdiction tending to be of greater relative importance

to individuals or local governments. This would include appeals in
criminal and diversity litigation, the whole arena of civil rights, labor
and welfare law. This jurisdiction would be in the main field of vision
of the Supreme Court, which would be better equipped to supervise and
harmonize regional courts so organized, in part because of the Court's
ability to leave less important matters of national law to the other
national courts. To the extent that the regional circuits were unable

to achieve harmony, little would be lost because the kinds of issues which
they would be deciding disharmoniocusly would not be the kinds of questions
having wide national significance. There would be little or no reason for
the regional courts to sit en banc.

The regional circuits could develop a process which would emphasize
the assurance of justice in the individual case. Such a process would be
speedy and open, as gratifying to individual litigants as possible. Such
a process might be more oral than that employed by the natiomal courts,
The national courts would rely more heavily on technical briefing by
counsel, and would be less concerned with the personal elements of the
process in dealing with the industrial litigants who would be their usual
clientele.

Perhaps some would see this series of proposals as dewmeaning to the
circuit judges, because the scope of their jurisdiction would be reduced.
If this be so, it might satisfy the objection to provide for the rotation
of regional circuit judges through the national courts. This would be
tolerable only if the duty,assignments in the national court were for a

substantial period of years; otherwise the rotation would be too unsettling.
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