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CHILD ABUSE, CHILD SEXUAL ABUSE, AND CHILD NEGLECT CASE
STATISTICAL REPORT

Prepared by Ada Pecos Melton
. : : and Michelle Chino

National Statistics—Federal Level

The case statistics were collected as part of a federal level child abuse and neglect (CA/CN) mail survey
administered to Indian Health Service (IHS) service unit directors and Bureau of Indian Affairs (BIA)
agency superintendents nationwide. The IHS and BIA combined response rate for the mail questionnaire
was 86.5% (IHS = 94%, BIA = 79%). There are several possible reasons for non-response: 1) The type of
services an agency provides varies greatly. Agencies that did not respond and could not be contacted
through follow-up activities, may have felt unable to respond if they do not provide CA/CN related services.
Those who indicated they were not federally run or did not provide direct services were eliminated. 2) Some
agencies refused to complete the survey noting personnel and time constraints in completing the survey. 3)
CA/CN is a sensitive issue and intervention activities are under intense tribal scrutiny in some locations.
Some employees felt their jobs would be threatened and thus declined to. respond. 4) There was also an
indication of denial from several who refused to participate because "these problems do not exist in my
community.” Despite the lower than expected response rate, the returns provided numbers large enough to
make some statements about CA/CN in Indian communities and the role of the IHS in addressing this
issue. Of all the responding agencies, a total of 37 agencies were able to return some or all of the
information requested for our analysis of case statistics.

Sample sizes for individual questions varied, as some responding organizations did not collect or have
access to certain types of data included on the questionnaire. However, the minimum sample size exceeded
900 incidents, so all of the analyses had sufficient power to detect small differences in the vanables tested.
Analyses were conducted to determine frequencies and to test associations between variables. The smallest
unit of analysis in this data set is a reported incident, of which there was a total of 2037 during calendar
‘ years 1989 and 1990. These 2037 incidents involved 1800 child victims, some of whom were the victims of
two or more abuse incidents in any given year. Unless otherwise indicated, columns headed "number" refer
to numbers of reported incidents rather than numbers of children.

Geographic Location

"The data were collected from 10 of the 12 IHS national Service Areas and 17 states within those areas.
As indicated in Table 2a, the Navajo, Aberdeen, Albuquerque, and Oklahoma Service Areas had the most
reported incidents during the two years surveyed.

Table 2a. Reports of child abuse and neglect incidents, by Area

Service area number percent
Albuquerque 305 15.0%
Navajo 501 24.6%
Portland 155 7.6%
Aberdeen 332 163%
Phoenix 144 71%
Bemidji 73 3.6%
Nashville 61 3.0%
Alaska 49 2.4%
Oklahoma 263 13.0%
Billing 152 7.5%

. When examined by state (Table 2b), New Mexico, Arizona, and North Dakota reported the most
incidents. However, it is important to emphasize that, due to the varying populations of American Indian
and Alaska Natives in responding areas, combined with the low response rate, it is not possible to compare
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=~ rates of child abuse and neglect between various geographic areas. Such analyses require population-based
: data, which are not available to us at this time. : .

Table 2b. Reports of child abuse and neglect incidents, by state

State number percent State number  percent
New Mexico 513 252% Oregon 87 43%
North Dakota 215 10.6% Utah 144 7.1%
Michigan 24 1.2% New York 52 2.6%
Alaska 49 2.4% Wisconsin 45 2.2%
Arizona 293 14.4% Oklahoma 129 6.3%
Idaho 68 33% South Dakota 103 5.1%
Louisiana 9 4% Minnesota 4 2%
Kansas 134 6.6% Nebraska 14 7%
Montana 152 7.5%
Agency

Of the incidents included in our data set, 57.5% were from BIA agencies and 42.5% were from IHS
service providers. Such information needs to be interpreted cautiously, because of the different roles of IHS
and BIA agencies in cases of child maltreatment. Further, direct comparison of reported incidents by the
two agencies is complicated by the differences in absolute numbers of potential responding organizations
as well as different response rates for our mailed surveys. A more useful approach is to examine the relative
proportion of incidents of physical abuse, sexual abuse, and neglect reported by IHS and BIA respondents. %

Year

Approximately half (54.0%) of the case reports included information concerning the year in which the
incident occurred, either 1989 or 1990 (Figure 1). Of those, over half (57.1%) were 1990 cases, suggesting
an increase in reported cases over time. However, the large proportion of cases missing this information
combined with the low response rate make such an interpretation tentative at best. The apparent increase
may be the result of an increase in incidents of maltreatment, but it may also result from improved
recognition and reporting of such incidences. Current research suggests that while the incidence of child
abuse may be on the rise, training and improved data management systems have contributed to an increase
in agencies' ability to detect, diagnose, report, and track cases of child maltreatment.

Figure J. Year in Which Incident Was Reported (n=1101)
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As indicated by Figure 2, the greatest proportion of reported cases were of neglect (48.9%). Sexual ‘
abuse (28.1%) and physical abuse (20.8%) cases comprised most of the remainder of the reports. A few
(2.3%) cases involved more than one type of abuse, e.g. physical abuse and neglect, in the same report.
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Data collection formats within many agencies provide for only one type of abuse per incident report, and
there were some questions initially regarding the few reports of multiple abuse type incidences. In
addressing these questions it is felt that while multiplicity may be under-recorded, it is not as frequent as
originally suspected. This may imply different motivations and different circumstances surrounding
different types of maltreatment and warrants further study.

Figure 2. Proportion of incidents by type of abuse
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IHS respondents reported higher proportions of physical abuse (23.2%) than BIA respondents
(19.8%), though these differences were not statistically significant (Table 3). However, IHS incidents
involved a significantly higher proportion of sexual abuse than BIA incidents (IHS = 31.5%; BIA =
26.7%), while BIA respondents reported relatively more incidents of neglect (BIA = 53.5%; IHS = 45.3%;
2 = 13.1; p < .002). These inter-agency differences clearly have implications regarding the types of
services provided by each agency to child victims of abuse and neglect.

e -
— —

Table 3. Proportions of physical abuse, sexual abuse, and neglect
incidents, by Agency (n = 1975)

Abuse type I4S BIA
Physical abuse 23.2% 19.8%
Sexual abuse 31.5% 26.7%
Neglect 453% 53.5%

As noted earlier, the number of incidents reported varnes considerably between states and service units.
Thus, the total number of incident reports for that area biases the contribution of each area to the total
sample of incidents reported. So, it is not surprising that the Navajo Service Area reported the greatest
number of incidents of physical abuse and of neglect, and that the Aberdeen Service Area reported the
greatest number of incidents of sexual abuse. These two service areas submitted over 40% of the reported

incidents in our data set. An _2 analysis of the association between location and abuse type allows a more

critical evaluation of the relative proportions of physical abuse, sexual abuse, and neglect in each service
area. -

As indicated in Table 4, the Phoenix Service Area was the only to have significantly higher proportion
of incidents of physical abuse than expected; the Aberdeen, Nashville, and Oklahoma service areas all had
significantly fewer incidents than expected. Sexual abuse was higher than expected in the Portland,
Aberdeen, and Phoenix Service Areas, and lower than expected in the Albuquerque, Bemidji, and Nashville
Service areas. Finally, there were more incidents of neglect than expected in the Bemidji, Nashville, and
Oklahoma service areas, and a lower than expected proportion in the Portland and Phoenix Service Areas.
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Table4 Proportions of physical abuse, sexual abuse, and neglect inddents, by Service Area (n =1973)

Abuse type Higher than Expected " Lower than Expected
Physical abuse Phoenix (36.6%) Aberdeen (9.1%)
Average =21.2% Nashville (8.5%)
Oklahoma (16.0%)
Sexual abuse Portland (40.4%) Albuquerque (21.2%)
Average = 28.7% Aberdeen (44.1%) Bemidji (9.0%)
Phoenix (40.1%) Nashville (8.5%)
Neglect Bemidji (68.7%) Portland (31.4%)
Average =50.1% Nashville (83.0%) Phoenix (23.2%)
Oklahoma (67.2%)

Number of Incidents

Respondents were asked to indicate whether each report represented the first incident for a child, or
whether it represented one of multiple incidents associated with the same victim in a given year.
Surprisingly, this was the most frequently misunderstood question of any included in the questionnaire.
Several respondents included more than one incident for the "same victim," when in fact the cases included
victims of more than one age, sex, etc. Also, it should be noted that the incident number refers only to a
particular year, and the same children may have been victims in reports of previous years not included in
our survey.

With these qualifications in mind, analysis of the incident field showed the following (Table 5). For the
years 1989 and 1990, there were, as far as could be determined from the data, 1800 child victims of at least
one incident of neglect, physical abuse, or sexual abuse. Of these, 1626 (90.3%) victims had one report
only, 127 (7.0%) had two reports, 37 (2.0%) had three reported incidents, 7 (.4%) had four, and three (.2%)
were the victims of five or more reported incidents.

. Table S§. Number of incidents reported for each child victim in any one year (n = 2037)

Number of Incidents number of cases percent
One incident only 1626 90.3%
Two incidents 127 7.0%
Three incidents 37 2.0%
Four or more incidents 10 . 7%
Total 1800 100.0%
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‘ Duration

The duration of abuse for reported cases was fairly evenly distributed among the given options (Figure
3), i.e.: one time only (27.1%), duration of less than 6 months (28.8%), 6-12 months (17.2%), and 1-5
years (21.4%); few reported cases (5.6%) exceeded five years in duration. It is noteworthy that vicim age
is not uniformly distributed (as will be discussed below), and is instead skewed toward younger ages,
particularly ages <5 years old. Thus, for a substantial proportion of the sample (= 40%), duration of abuse
exceeding five years would not be possible (as they are not yet five years old).

Figure 3. Duration of abuse
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Location

By far the greatest proportion of reported cases (79.4%) occurred in the victims' homes (Figure 4).
Less frequently, incidents of abuse and neglect occurred at school (3.9%), a friend's home (3.0%), or other
locations (8.0%). This type of data was not collected by 5.6% of respondents.

Figure 4. Location at Which Reported Incident Occurred
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Victim Age

Within the given age ranges, the reported victim ages appear to be approximately normally distributed
(Figure 5), with the mode at 5-10 years (30.6% of cases). When examined more closely, it is clear that a
disproportionate number of victims are under one year old (9.6% vs. 5.6% if the distribution was uniform),

‘ with a particular concentration of vicims under one month old (1.2% vs. .46% if distribution was uniform).
When victim age is examined by type of abuse, itis clear that sexual abuse victims were older than victims
of neglect or physical abuse were. Sexual abuse generally increases as a proportion of total cases with
increasing victim age, and is most common in the 10-15 year victim age category, comprising over 40% of
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incidents in that age range (41.6%). Conversely, neglect was most common in the youngest vicim age
group, and decreased as a proportion of total incidents with increasing victim age; over 80% (82.6%) of
incidents with victims < 1 month old reported neglect, contrasted with 32.3% of incidents with vicims aged
10-15 years. Physical abuse varied little with victim age, consistently accounting for 17-26% of cases in all
victim age groups.

Figure 5. Distribution of Victim Ages for all Reported Incidents
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Table 6 shows the proportion of male and female victims in all reports, by abuse type. As indicated in
this table, over half (57.1%) of victims were female. Male and female victims were approximately equally
represented in cases of physical abuse (52.8% male) and neglect (51.1% male), while sexual abuse cases

had primarily female victims (79.8%). These differences were statistically significant (_2 = 162; p <.0001).

Victim Sex

Table 6. Proportion of male and female victims in all reports and by abuse type (n = 2022)

Yictim sex
Male Female
number percent number percent
Total 867 42.9% 1155 57.1%
Physical abuse 220 52.8% © 197 - 47.2%
Sexual abuse 114 20.2% 450 79.8%
Neglect 502 51.1% 481 48.9%

W



Offender Age
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The greatest proportion of offenders fell into two age categories: 20-29 (42.5% of cases) and 30-39
(37.7%). When examined by abuse type, physical abuse cases were fairly evenly distributed over all age
groups (Figure 6). Offenders in sexual abuse cases were significantly more likely to be younger (<20) or
older (>50) than average, while offenders in neglect cases were more likely to be in age categories 20-30

and 3040 years old. These differences are statistically significant (2 =1352; p <.0001).
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Figure 6. Offender Age by Abuse Type
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‘While it appeared that offenders were approximately equally likely to be male or female (48.9% male,
51.1% female), a sex bias was evident when cases were further distinguished by type of abuse (Table 7).
Offenders were significantly more likely to be male in cases of sexual abuse (90.2% male) and physical

abuse (59.3% male), and most often female (74.7% female) in cases of neglect (_2 = 566; p <.0001).

Total all
Physical abuse
Sexual abuse
Neglect

Male
number
757
191
390
150

pereent
48.9%

60.4%
90.3%
20.2%

Offender sex
aetlbllehlovd

Table 7. Proportion of male and female offenders in all reports and by abuse type (n = 1553)

Female
number percent
796 51.1%
125 39.6%
42 9. 7%
613 79.8%

——

As indicated by Figure 7, male offenders were over-represented in both the youngest (< 20 years old)
and oldest (> 40 years old) age groups, while the intenim categories had significantly more female than male

offenders did (_2 = 82.0; p <.0001).
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Figure 7. Number of Offenders by sex and age category
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Victim-Offender Relationship
The most frequently reported offenders in our data set (Figure 8) were victims' mothers (39.4%),

fathers (17.8%), mothers and fathers together (12.0%), and other biological relatives (12.7%). Stepfathers,
mothers' boyfriends, and other "social fathers” comprised a small percentage of the total (5.4%).

Figure 8. Relationship of Offender to Victim in Reported Incidents %
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When examined by specific type of abuse (Figure 9), significant differences exist in associations
between various offender categories and the three abuse types (_2 = 791; p < 0001).

Figure 9. Relationship between Offender and Victim, by Abuse Type

" 21 mother
E B father
v 70%-
O BA sodal father
£ - :
60% [ mother & father
v
3 50%4 [3 biologic reiative
[
°}
8 40%-
o
[
309%-
L
)
2096~
-
& -
g 10%- T
o DAY |
a 0%~ T T =1

physical abuse sexual abuse neglect

Mothers were the primary perpetrators in cases of neglect (62.9% of neglect cases). Fathers were the
primary offenders in cases of physical abuse (36.3% of cases). Stepfathers and other social fathers were
over-represented in cases of both physical (11.8%) and sexual abuse (22.0%), and other biological relatives
were the pnimary perpetrators of sexual abuse (55.3% of cases).

Substance Abuse

Substance abuse was a factor in nearly three-quarters (70.3%) of cases in which such data were
collected (Figure 10). The prevalence of substance abuse varied with offender sex, offender relationship to
victim, offender age, and type of abuse.

‘The association of substance abuse and abuse type was examined. Analyses showed that incidents of
sexual abuse were significantly less likely to be associated with substance abuse (47.0%) than either
incidents of physical abuse (69.4%) or neglect (78.2%).

Figure 10. Percent of incidents involving substance abuse by abuse type
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When substance abuse was examined within each offender sex (Figure 11), significant differences
* became apparent. Incidents with male offenders were less likely to involve substance abuse (60% of .

incidents) than incidents with female offenders (70.4% of incidents; 2=138; p <.0002).

Figure 11. Percent of Incidents involving substance abuse,
by offender sex
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Substance abuse was least frequently reported in incidents involving the youngest (< 20 years old) and
oldest (> 40 years old) offenders (Figure 12). In the interim age categories, ages 2040, substance abuse
was a factor in approximately three-quarters of reported incidents. The differences in substance use among

different age groups were statistically significant (2 = 171; p <.0001).

Figure 12. Percent of incidents involving substance abuse,
by offender age
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When examined by offender relationship (Figure 13), incidents with offenders who were mothers or g

7 fathers were approximately equally likely to involve substance abuse (76.0% and 73.4%, respectively).
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Figure 13. Percent of Incidents Involving Substance Abuse,
by Offender Relationship

Cases in which both parents were involved had the highest proportion of substance abuse (83.1%).
Other offenders had lower rates of substance abuse; approximately half of cases involving social fathers

(56.9%) or other biologic relatives (42.0%) included substance abuse as a factor in the incidents (2 =
87.5; p <.0001).

Few multivanate statistics were used in the analyses of the case statistics due to the categorical nature of
the data. The one exception was an analysis of the association between substance abuse and duration of
abuse, controlling for victim age, offender age, abuse type, and offender relationship (Figure 14). To utilize
multiple regression, a dummy variable was substituted for the dichotomous substance abuse variable. The
resulting multiple regression indicated that substance abuse was positively correlated to the duration of
abuse; this relationship persisted when victim age, offender age, abuse type, and offender relationship were
controlled (8 = .2; p <.0001).

Figure 14. Substance abuse as a predictor of abuse duration
in incidents of abuse and neglect (n = 970)

Control vanable Regression statistics
victim age B8=.20
offender age 2 =.084
victim-offender relationship ~p<.0001

The substance abuse vanable, however, explained only 4% of the variance in duration of abuse, and the
addition of the other four controlling vanables increased this to only 8%. Thus, many other factors
influence the duration of abuse observed in this sample.

It should be emphasized that the association between substance abuse and duration of abuse is not
necessarily causal; a plausible explanation would be that certain environmental factors (e.g. family history,
unemployment, and lack of family support) might influence duration of abuse and substance abuse.
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Unfortunately, information such as this was not available for offenders in this data set. However, such
associations may suggest the type of information, which would be usefully included in child abuse and
neglect records collected in the future.

CHILD SEXUAL ABUSE

This research illuminated the misconceptions and misinformation associated with the issue of child
sexual abuse (CSA), partly the result of the dearth of information available on this topic. While this
research cannot provide a detailed report on the issues for victims, offenders, families, and service providers,
it can serve to clarify the primary issues and provide a base of information. Child sexual abuse is included
in the range of child maltreatment issues discussed above, but the dynamics involved in sexual abuse
warrant a separate analysis and a specialized focus for prevention and intervention. The data collection
facilitated the development of a profile of sexual abuse cases within the context of Indian child
maltreatment. By understanding specific risk factors and possible outcomes, appropriate and effective
prevention and intervention can be developed. The following sections are included to provide detailed
information about the extent of CSA in Indian communities, and an overview of some of the current
perspectives on definition and treatment issues. :

Definitions of sexual abuse

Sexual abuse is defined as the exploitation of a child for the sexual gratification of an adult, and
includes non-contact, manipulative contact, and forced aggressive contact. Non-contact sexual abuse does
not involve touching and may include calls, sexual jokes, propositions, and in showing pomography.
Manipulative contact involves touching which appears non-hostile and has been psychologically rather than
forcefully imposed. It may include unwanted hugs, kisses, and pinching, tickling, photographs, handling
genitals, masturbation, oral genital contact. Forced aggressive contact is sexual activity that is forced, and it
may include: rape; oral, vaginal, or anal sexual contact; sexual bondage; or maiming. The memory of
victimization compounds the trauma and can be manifested verbally and/or physiologically. Depending on
when the abuse occurred, it might be possible to treat memories of sexual abuse through physical therapy,
role playing, and in other forms of therapy. It is also critical that service providers be aware that children
who have been victimized are more likely to be victimized again and/or re-abused.

Rates and Reporting Trends

The national data indicate that child sexual abuse represents a significant proportion (28.1%) of child
maltreatment cases in Indian country, and the number of reported cases is increasing. While rates appear to
vary considerably, CSA is an issue in every community. Some of the differences in rates may be due to
reporting, the availability and input of other agencies, denial, or the epidemic nature of CSA in some
communities. :

A greater percentage of THS cases are CSA, probably due to the medical implications of cases. In some
locations tribal agencies are equipped to deal with CSA cases, but often they do so without the assistance
and collaboration of federal agencies. The lack of interagency communication and coordination of services
may hinder service provision, and serve to obstruct the acquisition of sufficient statistical information for
program expansion and development.

Location

By far the greatest proportion of reported cases (67%) occurred in the victims' homes (Figure 15). Less
frequently, incidents of CSA occurred at school (3.9%), a friend's home (3.0%), or other locations (26.1%).
Sexual abuse was more frequent than physical abuse or neglect among incidents occurring at friends’
homes, with sexual abuse comprising 78.2% of those incidents. Additionally, sexual abuse incidents were
more likely than physical abuse or neglect to occur at "other” locations such as relatives' homes, public
buildings, vehicles, out of doors, etc.

12
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Figure 15. Location at which reported CSA incident sccurred

Victim Profile

More than three fourths (79.8%) of the sexual abuse victims in this sample were female. It should be
noted that there is some controversy over the preponderance of females in sexual abuse reports. Some
clinicians suggest that male victims may be as frequent as female victims, but that boys and their families
may be far less likely to report sexual abuse and/or seek help. It is of importance to note that in the very
youngest age category there is more equity in victim sex (40% male, 60% female).

In general, sexual abuse victims were older than victims of neglect or physical abuse. Sexual abuse
generally increases as a proportion of total cases with increasing victim age, and is most common in the
10-15 year vicim age category, comprising over 40% of incidents in that age range (41.6%). Although
CSA victims are generally older than other abuse victims, CSA is not confined to adolescence (Figure 16).
In this sample 58.79% of CSA victims were pre-adolescent (<10 years old), with about 1% of victims under
one year of age.

Figure 16. Distribution of CSA victim ages, by sex
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Offender Profile

Offenders are significantly more likely to be male in cases of sexual abuse (90.2% male). Offenders in
sexual abuse cases were also significantly more likely to be younger (<20) or older (>50) than average. It is
of interest to note that in the youngest age category, female offenders nearly equaled male offenders (30
female, 59 male) and account for the majority of female sex offenders in this data set (75%). In every other
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age category male offenders predominated. The preponderance of young female offenders does not
coincide with an increase in male victims however. The victims of the youngest offenders were primarily the
same sex as the perpetrator. There are important implications for treatment and for understanding the some
of the variance in sexual abuse with youthful offenders.

Figure 17. Number of offenders by sex and age category
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Victim-Offender Relationship

Non-parental biological relatives were the primary perpetrators of sexual abuse (55.3% of CSA cases),
and stepfathers and other social fathers were also over-represented as perpetrators of CSA (22.0% of
cases). Thirty percent of offenders were listed as "other” and primarily included friends, neighbors, and
individuals known to the victim.

Figure 18. Relationship between CSA victim and offender
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It is not known whether the perpetrators were caretakers, such as babysitters, at the time of the incident,
The fact that the majority of offenders fall into the category of extended family provokes some questions
regarding perpetrator access to children and the cycle of abuse within families.




Child Abuse and Neglect Study

é Child Sexual Abuse and Substance Abuse

The association of substance abuse and abuse type was examined. Analyses showed that incidents of
sexual abuse were significantly less likely to be associated with substance abuse (47.0%) than either
incidents of physical abuse (69.4%) or neglect (78.2%). This trend differs somewhat in other data sets.
Data analyzed for several specific service units showed higher proportions of substance abuse in cases of
CSA, compared to other abuse types. However, it is unclear whether the difference lies in the substance
abuse/abuse type association, or whether other differences in the data sets confound the comparison (e.g.
differences in the primary perpetrators of CSA).. It will be important to understand how substance abuse
increases risk of CSA and other abuse types, and what combination of interventions and services can best
mitigate this risk.

Figure 19. Percent of CSA offenders reported using alcohol
or drugs at the time of the incident
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Current Perspectives for An Approach to Treatment

In attempting to formulate a model of how the experience of sexual abuse affects individuals,
researchers have put together seemingly endless lists of categorical behaviors designed to aid in diagnosing
victims of CSA. However, these lists often serve to confuse, more than assist, those who must identify and
treat child sexual abuse. A more useful approach has been outlined by Finklehor and Browne (1988). They
propose that the trauma of sexual abuse can be broken down into four generalized traumatizing phenomena,
which in combination, make the experience of child abuse a unique experience sexual, abuse a unique
experience.

These components include 1) traumatic sexualization, 2) stigmatization, 3) powerlessness, and 4)
betrayal. Finklehor and Browne suggest that these factors alter the cognitive and emotional orientation of
the child, thus distorting the child's self-concept, worldview, and affective capacities. When children attempt
to cope with the world through these distortions, it may result in many of the behavioral problems noted to
be in association with child abuse victims. With these components as a conceptual framework, a categorical

‘ listing of specific behaviors becomes more appropriate. In this section we will outline Finklehor and
Browne's approach, as well as provide a useful description of specific behavioral manifestations of abusive
expenences, family dynamics, developmental characteristics of sexually abused children, and assessment
critenia for treating offenders.
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These lists do not attempt to suggest any one-to-one correspondence between CSA and certain
behaviors or thoughts. Such lists cannot be expected to be either comprehensive (some vicims will
manifest behaviors not included on any list of CSA-associated behaviors) or exclusive (not all vicims will
have all, or even any, of the characteristics noted as "typical”). What these concepts are useful for is a
framework for future research aimed at understanding of child sexual abuse, the development of
assessment instruments, in making clinical assessments of sexual abuse victms, and guiding planned
interventions.

Traumatic Sexualization

Traumatic sexualization is the process by which a child's sexuality is shaped in developmentally
inappropriate and interpersonally dysfunctional ways. This can occur when a child is repeatedly rewarded,
by an offender e.g. through the exchange of gifts, affection, attention, or privileges, for sexual behavior that
is inappropriate to the child's level of development. The child learns to use sexual behavior as strategies to
manipulate others to meet his or her own emotional and developmental needs. Traumatic sexualization can
also occur when certain parts of a child's anatomy become fetishized and given distorted importance and

meaning, and through the misconceptions and confusions about sexual behavior communicated to the child

from the offender. It can also be the result of very frightening or painful memories that become associated
with sexual activities. Sexual abuse experiences can vary greatly in the degree of traumatic sexualization
that occurs. Children who have been traumatically sexualized, to whatever degree, often have inappropnate
repertories of sexual behavior, with confusions and misconceptions about their sexual self-concepts and
unusual emotional associations to sexual activities.

ics

Child rewarded for sexual behavior inappropriate to developmental level
Offender exchanges attention and affection for sex

Sexual parts of child fetishized

Offender transmits misconceptions about sexual behavior and sexual morality
Conditioning of sexual activity with negative emotions and memories

Psvchological Impact

Increased salience of sexual issues

Confusion about sexual identity

Confusion about sexual norms

Confusion of sex with love and care- gemnglmreglvmg

Negative associations with sexual activities and arousal sensations
Aversion to sex and intimacy

Behavioral Manifestations

Sexual preoccupations and compulsive sexual behaviors
Precocious sexual activity

Aggressive sexual behaviors

Promiscuity

Prostitution

Sexual dysfunction: flashbacks, difficulty in arousal and/or orgasm
Avoidance of or phobic reactions to sexual relations and/or intimacy
Inappropriate sexualization of parenting
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Stigmatization

Stigmatization refers to the negative connotations (e.g. guilt, shame) that are communicated to the child
surrounding the experiences. These eventually become incorporated into the child's self image. These
negative communications can come from the offender, who may blame or denigrate the victim, or from the
family and community, who may blame the child either directly (i.e. loose morals) or indirectly (i.e.
damaged goods). Very often boys are blamed for victimization more than girls are, and thus male vicims
may receive less family or community support. Increased stigmatization has been shown to be a good
predictor of the victim becoming a future abuser.

Dynamics

Offender blames, denigrates victim

Offender and others pressure child for secrecy
Child infers attitudes of shame about activities
Others have shocked reaction to disclosure

Others blame child for events

Victim is stereotyped and treated as damaged goods

Psychological Impact

Guilt, shame
Lowered self-esteem
Sense of being different than others

Behavioral Manifestations

Isolation

Drug or alcohol abuse
Cnminal involvement
Self-mutilation
Suicide

Betrayal

Betrayal refers to the dynamic in which children discover that someone on whom they were dependent
has caused them harm. Children can experience betrayal not only from the offender but also from family
members who may be unwilling or unable to protect them, or who may change their attitude towards the
child after disclosure. The extent to which the sense of trust was betrayed often depends on the closeness
of the relationship between the victim and the offender. Within this dynamic is the lack of protection the
child may feel. The child is "on this/her own,” and critical developmental energy is put towards self-
protection rather than on necessary developmental tasks. Victims are always monitoring others, and never
really learn how to take care of themselves or their own children.

Dynamics

Naive trust and vulnerability to being manipulated
Violation of expectation that others will provide care and protection
Child's well being disregarded
Lack of support and protection from parent(s)
Psychological Impact

Grief, depression

Extreme dependency

Impaired ability to judge trustworthiness of others
Mistrust, particularly of men
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Anger, hostility
Behavioral Manifestations

Clinging

Vulnerability to subsequent abuse and exploitation
Allowing own children to be victimized

Isolation

Discomfort in inimate relationships

Marital problems

Aggressive behavior

Delinquency

Powerlessness

Powerlessness refers to the process in which the child's will, desires, and sense of efficacy are
continually contravened. It is theorized that this occurs any time the child's territory and body space is
repeatedly invaded against the child's will. Powerlessness is reinforced when the child's attempts to stop the
abuse are frustrated; powerlessness is increased when the child feels trapped, fearful, or unable to make
adults understand or believe what is happening. These dynamics are analogous to post-traumatic stress

syndrome where the message is that there is no safety and no recourse but compliance. This creates

passive, dependent people who feel they cannot do anything with their lives.
Dynamics

Body temritory invaded against the child's wishes
Vulnerability to invasion continues over time
Offender uses force or trickery to involve child
Child feels unable to protect self and halt abuse
Repeated experience of fear

Child is unable to make others believe

Psvchological Impact

Anxiety, fear

Lowered sense of efficacy
Perception of self as wcum
Need to control

Identification with the aggressor

Behavioral Manifestations

Nightmares

Phobias

Somatic complaints; eating and sleeping disorders
Depression

Dissociation

Running away

School problems, truancy

Employment problems

Vulnerability to subsequent victimization
Aggressive behavior, bullying
Delinquency

Becoming an abuser
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é Assessirent Criteria For Treatiment Of Sexual Abuse Offendas
Assessment factors for the treatment of child sexual abuse offenders should include some of the
following assessment criteria. The type of treatment appropriate to the situation may differ according to the
extent and combination of various factors and charactenstics.

Offense factors

1. nature of the offense

2. degree of aggressiveness used’

3. extent of harm to victim

4. frequency of offenses

5. duration of sexually aberrant behavior

6. progressiveness of offenses

7. vicum selection characteristics

8. substance use in conjunction with offense

Offender characteristics

1. age and sophistication
2. honesty and openness
3. degree of acceptance of responsibility for behavior
4. level of empathy for vicim
5. motivation to participate in treatment
6. prior offense history
7. prior treatment history
‘ 8. substance abuse problems
9. psychosis, intellectual incapacity or significant neurological impairment
10. school, social and/or employment adjustment
11. sexual and sexual fantasy compulsivity
12. history of own victimization

Situational factors

1. family system pathology

2. family denial versus acceptance of offense
3. family support and cooperation in treatment
4. access of offender to potential victims

5. extrafamilial support system

6. stressors

Family Dynamics

There are four conditions consistent with sexual abuse:

The offender needs motivation to abuse—the other three listed below mitigates motivation
a. emotional congruence
b. sexual arousal

c. blockage —the offender represses normal feelings and social norms

‘ e offender has to overcome intermnal inhibit

a. Individual—alcohol (substance abuse can overcome internal inhibitors and serve to rationalize
behavior), psychosis, failure of incest inhibitors
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b. sociocultural—social toleration of sexual interest in children, no minimal sanctions, social
tolerance for deviance committed while intoxicated, contempt for the vicim and/or for Indian

people.
The offender has to overcome external impediments, i.e.. and opportuni

a. mother absent, ill, distanced, intoxicated, non-protective, vicimized

. social isolation and erosion of social networks—isolated communities and isolated children are
very vulnerable

. lack of supervision

. unusual opportunities to be alone with the children, e.g. shift work

. unusual sleeping conditions

lack of social support for the mother

- barriers to female equality

- patriarchal prerogatives

- The higher the status of the offender, the lower the probability of disclosure due to the
increased chance that the vicim will be severely stigmatized by increased protection of the
offender

h. ideology of family sanctity

1. child porography

J- minimization of unresolved abuse by victimized mother
- women who have been victimized often seek mates who seem to understand children but who
are instead deceptive, manipulating individuals

k. financial constraints
- Poorer people are more willing to trade their children's safety for a pedophile's resources
- the needlwt of people are the ones most likely to become victimized

>3

g ™Mo a0

The offender has to overcome/subvert the child's resistance

a. small children cannot resist - pedophiles use slow, calculated seduction to overcome resistance

b. resistance can also be overcome by the use of physical force, threats, etc. sexual abuse may be
combined with physical violence in a family where there is a cycle of aggression, power, and
violence

c. child is emotionally insecure, deprived, naive, trusting

d. social powerlessness of children, lack of sex education for children
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CRIMINAL JURISDICTION IN INDIAN COUNTRY
NORTHERN PLAINS TRIBAL JUDICIAL TRAINING INSTITUTE

OVERVIEW: Criminal jurisdiction in Indian country involves a mixture of
federal, state and tribal law with jurisdiction dependent upon such factors
as the race of the perpetrator and victim, as well as the situs of the crime.
This outline reviews some of the pertinent issues relative to the question of
who possesses jurisdiction over a perpetrator of a crime in Indian country.

I. Definition of Indian country - 18 U.S.C. 1151

Indian country is legislatively defined by the United States Congress
at 18 U.S.C. 1151 as:

A. all lands within the limits of any Indian reservation
notwithstanding the issuance of any patent, and including
rights-of way running through Indian allotments This
definition encompasses all lands within the exterior boundaries
of a reservation even if the land is held in fee simple by a non-
Indian entity or person. See Solem v, Bartlett, 465 U.S.
463(1984). Thus, if an Indian commits an offense within the
exterior boundaries of the reservation tribal and federal
jurisdiction would lie even if the crime occurred on fee land.

B. all dependent Indian communities within the borders of the
United States whether within the original or subsequently
acquired territory thereof. A dependent Indian community is
defined in the case law based upon four inquiries. See United

States v, South Dakota, 665 F.2d 837, 839 (8th Cir. 1981);

1. Whether U.S. retains title to land and the authority to
regulate in area. Those communities located on trust
land outside the reservation boundaries are considered
dependent communities.

2. The nature of the area and the relationship of the
inhabitants to an Indian tribe or to the federal
government. A majority population of a particular Tribe
residing in Indian Housing authority housing would be
considered a dependent Indian community.

3. Cohesiveness of the community and its reliance upon
federal services.

4. Whether the area has been set aside for the use of
Indians. For example, the Sisseton Tribal Court has
ruled that a county road that connects the town of
Sisseton with the seat of tribal government is a
dependent Indian community.

C. Rights of way running through Indian allotments - this
includes state, county and unmaintained roads that run through
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Indian allotments even if the highway runs outside the exterior
boundaries of the reservation.

II. Definition of Indian

A In General - In most cases, in order for either a tribal or
federal court to exercise jurisdiction over a person in a
criminal matter two conditions have to be met.

1. Possess some Indian blood;

2. Be regarded as Indian by his or her community.

B. Other Tests

1. Enrolled in federally-recognized tribe or other indicia

of membership. See United States v. Broncheau, 597
F.2d 1260, 1263 (9th Cir. 1979)(enrollment not
required for Indian to be considered member of Tribe.)

2. Adoption into Tribe is generally not sufficient to
create Indian status. See United States v, Rogers, 45
U S. (4How.) 567 (1846);

, 442 N.W.2d 233 (S.D.
1989)(Tr1be S enrollment of white child sufficient to
trigger application of Indian Child Welfare Act).

C. St. Cloud Test
Under this test, adopted by the United States Court of Appeals

for the Eighth Circuit in U,S, v, Lawrence, 51 F.3d 150 (8th
Cir. 1995), the Court adopted the standard set out in St, Cloud

y. United States, 702 F. Supp. 1456 (D.S.D. 1988) for a

determination of who is an Indian (perpetrator and victim).
1.Tribal enrollment - generally is dispositive of issue.

2. Government recognition through receipt of benefits
(IHS, BIA GA, commodities, etc.).

3. Enjoyment of the benefits of tribal affiliation.

4. Special recognition as Indian through residence on
reservation and participation in social life.

These criteria should be examined in the totality to make the
determination of whether a perpetrator or victim is Indian.
However, even if the perpetrator meets the definition of Indian
under these criteria, if he is a member of a terminated tribe, he
is generally not considered "Indian' for purposes of federal
jurisdiction. See St, Cloud; US v, Heath, 509 F.2d 16 (9th
Cir. 1974).

D. Duro v. Reina, 495 U.S. 676(1990) - Duro had held that

tribal courts do not have the inherent authority to exercise

2
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criminal jurisdiction over non-member Indians. Congress
legislatively repealed Duro in 1991 vesting tribal courts with
the authority to prosecute non-member Indians to the same
extent the federal courts exercise jurisdiction over Indians
under the Major Crimes Act.

III. TYPES OF CRIMES

In general, federal courts exercise jurisdiction over offenses .
committed in Indian country by Indians and against Indians under
several federal statutes, including the Major Crimes Act, 18 U.S.C.
1153, the Indian Country Crimes Act, 18 U.S.C. 1152, and the
Assimilative Crimes Act, 18 U.S.C. 13, which the Supreme Court
has held applies to crimes that occur in Indian country. Williams v,
unm_s_;axg&_zz]_u.s._nJ_(wm Tribal courts exercise
concurrent jurisdiction over crimes prosecuted by the United States,
except those crimes where the perpetrator is non-Indian, and other
crimes defined by tribal code or the Code of Indian Offenses. State
Courts can only exercise jurisdiction over crimes committed by one
non-Indian against another in Indian country or a victimless crime
committed by a non-Indian, except in Public Law 280 reservations
where states exercise jurisdiction over violations of prohibitory
statutes, not regulatory ones. See 18 U.S.C. 1162; 25 U.S.C. 1322.

A. Federal Court Jurisdiction

1. Major Crimes Act - 18 U.S.C. 1153 - As the result of

» 109 US 556 (1883), the United
States enacted the Major Crimes Act to criminalize
federally certain major crimes. Those crimes now
include: murder, manslaughter, kidnapping, maiming,
kidnapping, rape, involuntary sodomy, carnal
knowledge of any female who has not attained age of
16, assault with intent to commit rape, incest, assault
with intent to commit murder, assault with a dangerous
weapon, assault resulting in serious bodily injury,
arson, burgarly and robbery.

2. Concurrent jurisdiction of tribal courts - Tribal courts
retain concurrent criminal jurisdiction over offenses
covered by Major Crimes Act and double jeopardy does
not apply to bar prosecution by federal court after tribal
court prosecution. US v, Wheeler, 453 U.S. 313
(1978). The same rule also may apply to a subsegent
federal prosecution after a CFR court prosecution, but
no case law on this. Nor does the United States’
Attorney's internal Petite policy, directing the United
States not to prosecute a person already prosecuted by
another sovereign, bar the prosecution of an Indian in
federal court for the same offense prosecuted in tribal
court. See United States v, Lester, 992 F.2d 124 (8th
Cir. 1993).



a. Uncounselled guilty plea in tribal court
generally cannot be used as admission against
interest in federal court prosecution, but

counselled ones can. United States v. Ant, 882
F.2d 13 (9th Cir. 1991).

b. Time served on tribal court sentence not
necessarily credited on federal sentence, but
discretionary with Attorney General.

¢. Tribal Court convictions not used under federal
sentencing guidelines to determine category of
offender, but can be used to enhance sentence.

See US v, Gallaher, 29 F.3d 635 (9th Cir. 1994).

3. Assimilative Crimes Act, 18 U.S.C. 13 - permits
federal prosecutions by assimilating state substantive
law. See United States v. Norquay, 905 F.2d 1157 (8th
Cir. 1990)(although burglary is to be punished under
state law, federal courts are still permitted to apply the
federal sentencing guidelines to determine appropriate
sentence).

4. Indian Country Crimes Act, 18 U.S.C. 1152 - general
laws of the United States applicable to federal enclaves
apply in Indian country. This includes the Assimilative

Crimes Act. Williams v. United States , 327 U.S. 711
(1946).

5. Death Penalty - Death penalty inapplicable to Indians
committing criminal offense subject to death penalty in
Indian country unless Tribe opts in to death penalty. 18
U.S.C. 3598. Indians, however, are subject to the
death penalty for other federal offenses that carry the
death penalty (assasination, espionage, etc.) Nor are
recent legislative enactments expanding federal penalties
for federal offenses applicable to Indian country unless
Tribes opt in. See 18 U.S.C. 3559(c)(6) (three strikes
law); 18 U.S.C. 5032 (juveniles under 13 tried as
adults.)

6. Special federal criminal statutes - Some statutes, for
example, 18 U.S.C. 1165(illegal for non-Indian to enter
on Indian land for unauthorized hunting and fishing); 18
U.S.C. 1164 (destruction of reservation boundary); 25
U.S.C. 171(enter into land transaction without federal
authority) apply specifically to non-Indians who enter
Indian country.

B. State Court Jurisdiction - turns on question of whether state
has been vested with criminal jurisdiction under federal law,
such as Pub. L. 280, or other special criminal federal statute,
and on race of perpetrator and victim.
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1. General - Absent some act of Congress, states have
no jurisdiction to prosecute Indians for criminal
offenses committed within Indian country or to
prosecute non-Indians for criminal offenses committed

against Indian victim in Indian country. Washington v.
439 U.S. 463

Confederated Bands of Yakima Nation,

(1979); State v. Kuntz, 66 N.W.2d 531 (N.D. 1954);
State v. Greenwalt, 663 P.2d 1178 (Mont. 1983); State
y. Larson, 455 N.W.2d 600 (S.D. 1990).

2. Liquor offenses - one court has held that because
Congress gave states and tribes the concurrent authority
to regulate the introduction of liquor into Indian
country, states can exercise criminal Junsdlctlon over
criminal "liquor violations." 1

, 43 F.3d 428 (9th Cir. 1994).
Tribes have civil authonty to regulate liquor sales
throughout Indian country, but no crlmmal Junsdlchon
to prosecute non-Indian violators.

» 10 F.3d 554 (8th

Lake v, Cheyenne River Sioux Tribe
Cir. 1993). Luke v, Mellette County, 508 N.W.2d 6
(S.D. 1993).

3. Non-Indian v. Non-Indian - State courts have
jurisdiction to prosecute this crime that occurs in Indian
country or non-Indian victimless crime.

4. Pub. L. 280- 18 U.S.C. 1162; as amended, 25
U.S.C. 1322 et seq.- gave certain states mandatory
criminal jurisdiction over crimes occuring in Indian
country and gave other states option to exercise
jurisdiction.

a. Mandatory states - California, Oregon,
Nebraska(except Winnebagos and Omahas have
been retroceded jurisdiction), Minnesota( with
exception of Red lake),Wisconsisn, and Alaska.

b. Optional states must comply with Pub. L. 280
and amend their state constitutions to accept
jurisdiction. After enactment of Indian Civil
Rights Act, 25 U.S.C. 1301 et seq., Tribes must
affirmatively accept Junsdlctlon by tribal election.
400 U.S. 423
(1971). State cannot overrule prior state court
precedent if effect is to vest state with jurisdiction
after 1968 without tribal consent.
i i 00 F.2d

1164 (8th Cir. 1990).

c. Tribal courts retain concurrent jurisdiction over
criminal offenses with state courts.



d. States only obtained authority to enforce
prohibitory laws in Indian country, not regulatory
laws, such as gaming laws. L

Cabazon Band of Indians, 480 U.S. 202(1987),
Confederated Tribes of Colville Reservation v.

938 F.2d 146 (9th Cir. 1991)(states
have no authority to impose state regulatory
traffic laws upon reservation-domiciled Indians).
States cannot enforce mandatory insurance laws,
‘et al, upon reservation Indians even in Pub. L.
280 states. Nor can states impose hunting and
fishing regulatory laws upon reservation Indians.

e. Retrocession - Under Pub. L. 280, as amended,
there is a provision found at 25 U.S.C. 1323
allowing a state to petition the United States to
retrocede, or restore, tribal criminal or civil
jurisdiction,

f. Special statutes - Congress has

enacted special statutes, applicable to only certain
tribes, vesting state courts with criminal
jurisdiction over Indian country. See State v.
Hook, 476 N.W.2d 565 (N.D. 1991)(North
Dakota vested with criminal misdemeanor
jurisdiction over Fort Totten Indian reservation).

C. Tribal Court Jurisdiction - Tribal Courts have criminal
jurisdiction over all Indians who commit criminal offenses
within Indian country. This jurisdiction is concurrent with
federal courts in non-Pub. L. 280 states and with state courts
in Pub. L. 280 states. Tribal courts have exclusive criminal
jurisdiction to prosecute violations of regulatory statutes in
Pub. L. 280 states.

1. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191
(1978)(Tribal courts have been necessarily divested of
criminal jurisdiction over non-Indians). Note that
Oliphant does not divest tribal court of authority over
quasi-criminal actions such as protection order
proceedings or mental commitments.

2, Indian Civil Rights Act - 25 US.C. 1301 et seq.-
governs the rights of criminal defendants in tribal
courts.

a._Santa Clara Pueblo v, Martinez, 436 U.S. 49
(1978)(exclusive remedy for violation of Indian
Civil Rights Act in federal court is writ of habeas
corpus challenging detention).

b. Several Tribal Courts have held that ICRA

waives immunity of tribal officials for suits in
tribal court alleging violations of ICRA.
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c. Federal Tort Claims remedy available for O
person aggrieved by tribal entity operating under
638 contract who violates ICRA.

d. No right to court-appointed counsel, but right
to counsel of Defendant's choice if he pays. Tribe
can require counsel to be member of tribal bar.

e. Punishment under ICRA now limited to one

year and $5,000.00 fine for each offense, 25
U.S.C. 1302 (7).

1%



OVERVIEW OF FEDERAL STATUTES
REGARDING CHILD SEXUAL ABUSE

Karen E. Schreier
United States Attorney
District of South Dakota

SEXUAL OFFENSES UNDER CHAPTER 109A, AND INCEST

All the felony sexual abuse offenses under Chapter 109A are major felonies that
can be used in prosecutions under either § 1153 or § 1152, regardiess of the tribal
affiliation of the offender or victim. There are four substantive statutes: aggravated
sexual abuse (§ 2241), sexual abuse (§ 2242), sexual abusé of a minor (§ 2243), and
abusive sexual contact (§ 2244). Until .September 13, 1994, § 2245 contained the
pertinent definitions. With passage of the Violent Crime Control and Law Enforcement
Act of 1994, a new potentially capital offense, sexual abuse resulting in death, was
- added as § 2245', and the definitions were moved to § 2246. New sections were also
added relating to punishments for repeat offenders (§ 2247)? and restitution to victims

(§ 2248).

! The death penalty is only applicable if the tribe has opted in under § 3598. Thus, if
the tribe has not opted in, the punishment is life in prison for any type of sexual abuse in Chapter
109A that results in death. Ifthe tribe has opted in, the offense is capital.

2 The maximum penalties stated in the discussions below are for first-time offenders
in cases not resulting in death. Pursuant to § 2247, recidivists face a maximum penalty of up to
twice what would be otherwise authorized. A recidivist for these purposes is a person who
commits at Chapter 109A offense after he has a final conviction for a Chapter 109A offense or

similar state offense.






Incest is also a § 1153 major felony. It is not defined in federal law and must be
assimilated from state statutes.

A. DEFINITIONS

1. Critical Terms in Definitions

To understand the differences between the Chapter 109A offenses,- it is
important to know the difference beltwee.n a sexual act and a sexual contact. Conduct
that includes a sexual act is treaied much more seriously than conduct that includes
only sexual contac;t.

The common misconception is that "penetration” involves an actual intrusion,
however slight, into the interior of the vagina or the rectum. As will be discussed more
fully below, that is not required. |

2, Sexual Acts -- § 2246(2)

a. Penis to vulva or anus

Section 2246(2)(A) defines one form of sexual act: "contact
between the penis and the vuiva or the penis and the anus. " It
specifically states that "contact involving the penis occurs upon
penetration, however slight." So, if the penis "penetrates" either the vulva
or the anus, the defendant has engaged in a sexual act.

Note that the anatomical terms used are "vulva" and "anus," not
"vagina " and "rectum." The "vulva" is commonly held to mean the
external genital organs of the female, including specifically the labia

majora, or outer Iabia. It includes the area immediately outside the






vaginal opening, between the labia minora and the labia majora.
Similarly, the "aﬁus" is the tissue that constitutes the opening of the
rectum, which includes the outer surface of that tissue.

b. Oral séXual acts

Section 2246(2)(B) defines the second type of sexual act: contact
between the mouth and the penis, vulva, or anus. Unlike with §
2246(2)(A), discus:c,ed above, "contact” is not defined and there is no
requirement of "penetration." Note also that the terms used are again
"vulva" and "anus," such that oral contact with the external surfaces would
fall within the definition of a sexual act.

c. Digital penetration

Section 2246(2)(C) defines the third type of sexual act:
"penetration, however slight, of the anal or genital opening of another by
a hand or finger or by any object, with an intent to abuse, humiliate,
harass, degrade, or arouse or gratify the sexual desire of any person."

First, this type of sexual‘ act always requires the specified uniawful
intent. Second, it need not be the defendant whose sexual desires are
intended to be aroused or gratified. Third, the anatomical terms change
from "vulva" and "anus" to "genital opening" and "anal opening."
Penetration through clothing is sufficient to support a prosecution under
this statute.

d. Direct touching of child’s genitalia

3






The Violent Crime Control and Law Enforcement Act of 1994
added a new type of sexual act in § 2246(2)(D). It consists of "the
intentional touching, not through the clothing, of the genitalia of another
person who has not réached the age of 16." It requires the same unlawful
intent as § 2246(2)(C). The touching is not restricted to touching with the
defendant's hands or'ﬂngérs, and the victim's full "genitalia" are included.
However, since "genitalia" commonly means one's reproductive organs, it
probably does not include the victim’s anus, buttocks, groin, inner thighs,
or breasts.

3. Sexual Contact -- § 2246(3)

Sexual contact is defined as "the intentional tbuching, either directly or
through the clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks
of any person with an intent to abuse, humiliate, harass, degrade, or arouse or
gratify the sexual desire of any person."

The requisite intent is the same as that required under § 2246(2)(C) and
(D) for digital penetration and direct genital touching. The term "clothing" is not
limited to wearing apparel. A touching through a blanket may qualify.

B. AGGRAVATED SEXUAL ABUSE -- 18 U.S.C. § 2241

Aggravated sexual abuse is the most serious of the four substantive sexual
abuse statutes. It always involves a sexual act, rather th;:-m sexual contact, and
attempts to commit aggravated sexual abuse also constitute in themselves aggravated

sexual abuse. There is no spousal immunity, so committing these acts upon one’s






spouse is criminal.

There are several wayé to commit aggravated sexual abuse. The maximum
penalty in each case is life imprisonment, unless the offense causes death, in which
case the penalty is death where thé tribe has opted for the death penailty, and life in
prison if the tribe has not. In addition, for violations of § 2241(c), Aggravated Sexual
Abuse with Children, the penalty for second offenders is a mandatory term of life in
prison, if the death penalty is inapplicable.

1. By Force or Threat -- § 2241(a)

One type of aggravated sexual abuse occurs when the defendant
knowingly causes another person to engage in a sexual act by either using force
against the victim, or threatening or placing the victim in fear that someone will
be killed, kidnapped, or subjected to serious bodily injury.

The force requirement may be satisfied by showing the use or threatened
use of a weapon,; sufficient force to overcome, restrain, or injure a person, or the
use of a threat of harm sufficient to coerce or compel submission by the victim.
A victim’s will can be overcome by threats to harm a third person, usually the
victim's child.

2. By Rendering the Victim Incapable of Refusing
-~ § 2241(b)

Section 2241(b) provides that it is also aggravated sexual abuse when,
essentially, the defendant knowingly makes the victim .incapable of refusing to

engage in a sexual act and "thereby" engages in the sexual act with the victim.






The theory is that deliberately causing a person to be unable to assert his or her
will is as reprehensible as overcoming the victim's will with force or threats.

There are two ways of causing the victim to be incapable of refusing
consent: | |

a. Rendering victim unconscious

~ The defendant 'comr;wits aggravated sexual abuse if he knowingly
renders the victim t;nconscious and "thereby" engages in a sexual act
with the unconscious victim. |

b. Administering intoxicants

The defendant also commits aggravated sexual abuse if he
knowingly administers a drug, intoxicant, or dther similar substance to the
victim by force or threat of force, or without the victim's knowledge or
permission, and "thereby" "substantially impairs the ability of [the victim]
to appraise or control conduct" and engages in a sexual act with the
impaired victim.

So, if the defendant spikés the victim's drinks without her
knowledge and gets her so drunk that she cannot understand what is
going on well enough to refuse him sex, he has committed forcible rape
as if he had held a gun to her head.?

3. With Children Under 12 -- § 2241(c)

3 The sentencing guidelines also equate force or threats with the forcible or
surreptitious administration of intoxicants. See U.S.S.G. § 2A3.1(b)(1).
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Itis aggravatéd sexual abuse for the defendant to engage--or, as noted
above, attempt to engage-in a sexual act with a child under 12. Period. There
is no requirement of threats, force, unconsciousness, or impairment. It is also a
strict liability offense with réspecf to the age of the child. 18 U.S.C. § 2241(d).

Unlike the case with statutory rape of a child between 12 and 16, which is
contained in § 2243(a) and discussed below, in a prosecution for aggravated
sexual abuse with a child under 12, the age of the defendant does not matter.
So long as the victim is under 12, there is no minimulm age requirement for the
defendant. Theoretically, a seven-year-old boy could be proceeded‘against as a
juvenile offender for engaging in a sexual act with a girl aged 11 years and 11
months. Of course, the girl would be equally liable for engaging in the sexual
act with the boy.

On September 23, 1996, Congress added a new crime to § 2241(c),
making it a separate federal offense to cross a state line with the intent to
engage in a sexual act with a child under 12. This new crime is not specific to
Indian Country, and does not include 'crossing into or out of Indian Country with
the required intent. It could be used in an Indian Country prosecution, if, for
example, it could be proven that the suspect crossed from one state to another
with the intent to sexually abuse a child under 12 in Indian Country, even if the

suspect was stopped before he was able to complete, or even initiate, the act.*

‘ The amendment to § 2241(c) was part of the Amber Hagerman Child Protection

Act of 1996, which was incorporated in an appropriations act in the waning days of the
Congressional session. The Amber Hagerman Child Protection Act also adds to § 2241(c) the

~






C. SEXUAL ABUSE -- 18 U.S.C. § 2242

Sexual abuse is the second most serious of the four substantive sexual abuse
statutes. It, too, always involves a sexual act rather than sexual contact, and attempts
to commit sexual abuse also consti.tute sexual abuse in themselves. Again, there is no
spousal immunity, so committing these acts upon one'’s spouse is criminal.

There are two types of 4sexua'l abuse. Neither is a lesser included offense of
aggravated sexual abuse by use of force or aggravated sexual abuse of a person
incapable of consenting.

The maximum penalty for sexual abuse is 20 years imprisonment, unless the
crime results in death.

1. Sexual Abuse by Threats -- § 2242(1‘)

One type of sexual abuse occurs when the defendant knowingly causes
another person to engage in a sexual act by threatening or placing the victim in
fear, other than the high degree of fear specified in § 2241(a)(2) that someone
will be killed, kidnapped, or subjected to serious bodily injury.

Under this statute, the requirement of threats or placing the victim in fear
may be satisfied by showing that the threat or intimidation created in the victim’s

mind in apprehension of fear of harm to herself or to others. See United States

new crime of committing sexual abuse "under the circumstances described in subsections (a) and
(b)" with victims between the ages of 12 and 16. This "new crime" is not really new, as
aggravated sexual abuse through the use of force or with a person rendered incapable of refusing
consent was already a serious crime under § 2241(a) or (b), regardless of the age of the victim,
However, as noted above, the penalty for this crime is greatly enhanced for second offenders, who
now face a mandatory term of life imprisonment for non-consensual sexual abuse of children age
16 or under.






v. Johns, 15 F.3d 740 (8th Cir. 1994) (fear victim would be rejected by religious
6 spirits).

2. Sexual Abuse of Person Unable to Consent -- § 2242(2)

‘Section 2242(2) makés it sexual abuse to engage in a sexual act with
another person if the victim is either: (A) incapable of appraising the nature of
the conduct; or (B) phy_sically incépable of declining participation in, or
communicating unwillingness to engage in, that sexual act.”

Although, as stated above, sexual abuse is nof a lesser included offense
of aggravated sexual abuse of a person incapable of consenting, the type of
conduct in this instance is similar. [f the defendant takes advantage of the victim
by deliberately causing her to be unable to resist, thé crime is aggravated sexual
abuse. On the other hand, if the defendan:1t happens across a victim who is

’ already impaired in her ability to refuse and simply takes advantage of the
fortuitous circumstance, the crime is sexual abuse.

Common applications of § 2242(2) include sexual acts with
developmentally handicapped adults or with drunken or stoned victims who
knowingly and voluntarily got drunk or stoned. See e.q., United States v,
Barrett, 937 F.2d 1346 (8th Cir.), cert. denied, 502 U.S. 916 (1991).

D. SEXUAL ABUSE OF A MINOR OR WARD -- 18 U.S.C. 2243
The third type of sexual abuse that also requires proof of a sexual act is sexual
abuse of a minor or ward. As with aggravated sexual abuse and sexual abuse,

attempts are included within the definition of the crime. However, sexual abuse of a
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minor or ward is not a lesser included offense of either aggravated sexual abuse or
é sexual abuse. United States v. Amos, 952 F.2d 992 (8th Cir. 1991).

1. Sexual Abuse of a Minor -- § 2243(a)

This is the federal stétutory rape law. It consists of engaging in a sexual
act with a person between the ages of 12 and 16, or crossing a state line with
the intent to do so. Consenf is n6t a defense, but either (a) a reasonable belief
that the victim was at least 16, or (b) being married to the victim at the time of the
offense is a valid defense. Also, the defendant mustA be at least four years older
than the victim. The government does not have to prove, however, that the
defendant knew how old the victim was, nor that he knew there was a four-year
age difference between them.

The maximum penalty for sexual abuse of a minor that does not result in

’ death is fifteen years in prison. However, if the sexual abuse was perpetrated by
force or against a person rendered incapable of refusing consent, as defined in
§ 2241(a) or (b), and if the perpetrator has a prior state or federal conviction for
aggravated sexual abuse, then the méndatory penalty is life in prison.

2. Sexual Abuse of a Ward -- § 2243(b)

This crime consists of engaging in a sexual act with a person who is in
"official detention" and "under the custodial, supervisory, or disciplinary

authority” of the defendant at the time of the act. There is no age requirement,

@ :






but marriage, oddly enough, is a defense.®
"Official detention" is defined at § 2246(5). It includes, among other
things, being detained by, or at the direction of, a federal officer or employee
after charge, arrest, convictibn, or adjudication of juvenile delinquency; or being
in the custody of, or in someone else’s custody at the direction of, a federal
officer or employee for Ipurpdses incident to the detention, such as
transportation, medical services, court appearances, work, and recreation. It
specifically does not include persons released on bail;'probation, or parole.
The maximum penalty for sexual abuse of a ward that does not result in
death is one year in prison. | |
E.  ABUSIVE SEXUAL CONTACT -- 18 U.S.C. § 2244
Abusive sexual contact is the fourth and least serious type of sexual offense in
Chapter 109A. It is contained in § 2244, and the various types parallel the elements of
aggravated sexual abuse, sexual abuse, and sexual abuse of a minor or ward, except
that they involve sexual contact instead of sexual acts. However, abusive sexual
contact is not a lesser included offense of aggravated sexual abuse, sexual abuse or
sexual abuse of a minor, to the extent that these do not require proof of the specific
intent to abuse, humiliate, harass, degrade, or arouse or gratify sexual desires. United

States v. Demarrias, 876 F.2d 674 (8th Cir. 1989).

Sexual contact engaged in under circumstances that would constitute

3 It seems fairly unlikely that a federal officer or employee would be entrusted, in his
or her official capacity, with the detention of his or her spouse.
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aggravated sexual abuse if the contact had been a sexual act carries a maximum
penaity of ten years, unless death results. [f the circumstances would have constituted
sexual abuse, sexual abuse of a minor, or sexual abuse of a ward, the maximum
penalties are three years, two year;s, and six months, respectively. Under "other
circumstances” that would not fit any of §§ 2241, 2242, or 2243, knowingly engaging in
sexual contact punishable by six months in prison. The misdemeanor offenses, of

course, cannot be prosecuted fe&erally if both the offender and victim are Indian.

CHILDREN AS VICTIMS AND WITNESSES
18 U.S.C. 3509
The Crime Control Act of 1990 (18 U.S.C. § 3509 provides the following special

alternatives for child victims:

1. Establishment of a multi-disciplinary team, including representatives from
health social service, law enforcement, and legal service agencies to
coordinate the assistance needed to help child victims.

2. Alternatives to live, in-court testimony, if the child is unable to testify out
of fear or if it would traumatize him. Any videotaped deposition shall be
destroyed five years after the judgment of the trial court, but not before a
final judgment by the Supreme Court.

3. Competence exam, if there is a compelling reason to suspect that the
child is not competent. ‘

4, Privacy protection. All documents which disclose the name of the child in
an abuse case shall be filed under seal and a protective order may be
issued.

5. Closed courtroom, if necessary to prevent substantial psychological harm

or if an open courtroom would render him unable to communicate.






10.

11.

Victim Impact Statements prepared by the multi-disciplinary team to
express the crime’s personal consequences on the child.

Guardian ad litem to protect the best interests of the child and to attend
all depositions, hearings, and trial proceedings.

Adult attendant for emotional support.

Speedy trial. The court may designate the case as being of special public
importance and may give it precedence over other cases.

Extension of child statute of limitations so that prosecution may not be
precluded before the child reaches the age of 25 years.

Testimonial aids. The child may use anatomical dolis, drawings, etc. to
assist in testifying.






FEDERAL RULES OF EVIDENCE 413, 414 and 415

é I Enactment of Fed. R. Evid. 413,414 and 415

A

Congress enacted these rules to establish a general rule of admissibility for similar
crimes evidence in sexual assault cases. Congress recognized and intended that
this would make the admission of similar crimes evidence in sexual assault cases
the norm, and its exclusion exceptional. These rules were enacted as part of the
Violent Crime Control and Law Enforcement Act of 1994.

Rule 413 applies to sexual assault prosecutions generally. Rule 414 applies
specifically to child molestation prosecutlons and Rule 415 applies in civil suits
premised on sexual offenses. Rule 413 is generally broader in scope than Rule 414
because it incorporates no limitation based on the age of the victims. However,
Rule 414 is broader in one respect because it includes among its predicate offenses
child pornography crimes.

By way of illustration, if a defendant is charged with molesting a child, evidence
that a search of his apartment showed him to be in possession of a large trove of
child pornography would be relevant since it would tend to establish that he has an
abnormal sexual interest in children. In contrast, if a defendant were charged with
raping an adult victim, knowledge that he possessed child pornography would have
relatively little relevance. Rule 414 accordingly includes child pornography
offenses as predicates, while Rule 413 does not.

The trial court must engage in Rule 403 balancing in relation to the evidence
offered under these rules. Rule 403 provides a limited basis for excluding
evidence, though relevant, if its probative value is substantially outweighed by the
danger of unfair prejudice. Exclusion of evidence under Rule 403 is an

extraordinary remedy. United States v. LeCompte, 1997 W.L. 781217.

II. Fed. R. Evid. 413-414 supersede Fed. R. Evid. 404(b).

A

Rules 413-414 supersede in sex offense cases the restrictive aspects of Fed. R.
Evid. 404(b). In contrast to Rule 404(b)’s general prohibition of evidence of
character or propensity, the new rules for sex offense cases authorize admission
and consideration of evidence of an uncharged offense for its bearing "on any
matter to which it is relevant." This includes the defendant’s propensity to commit
sexual assault or child molestation offenses, and assessment of the probability or
improbability that the defendant has been falsely or mistakenly accused of such an
offense.

140 Cong. Rec. H8991 (1994) (remarks of principal House sponsor, Rep.
Molinari); see 137 Cong. Rec. S3238-40 (1991)(statement of Senate sponsors),

David J. Karp, Evidence of Propensity and Probability in Sex Offense Cases and






Other Cases, 70 Chi.-Kent L.Rev. 15, 18-21-33-34 (1994).

Evidence of offenses for which the defendant has not previously been prosecuted
or convicted is admissible, as well as prior convictions. No time limit is imposed
on the uncharged offenses for which evidence may be admitted; as a practical
matter, evidence of other sex offenses by the defendant is often probative and
properly admitted, notwithstanding very substantial lapses of time in relation to the
charged offense or offenses.

140 Cong. Rec. H8992 (1994)(remarks of Rep. Molinari); see 137 Cong. Rec.
$3240, 4342 (1991)d(similar points in Senate sponsors’ statement); Karp, 70 Chi.-
Kent L. Rev. at 19.

II.  Appellate Decisions

A

The decisions of the Eighth Circuit and other circuits confirm that evidence of
other sexual offenses offered under Rules 413-15 is normally to be admitted. The
Eighth Circuit has held that "Rule 414 and its companion rules...Rule 413...and
Rule 415...are general rules of admissibility in sexual assault and child molestation
cases for evidence that the defendant has committed offenses of the same type on
other occasions," and that the "‘new rules...supersede in sex offense cases the
restrictive aspects of Federal Rules of Evidence 404(b).’" United States v,
LeCompte, 1997 W.L. 781217 (1997). In United States v. Sumner, 119 F.3d 658
(8th Cir. 1997), the Eighth Circuit noted the legislative "presumption favoring
admissibility" under Rule 414. The court further noted the legislative intent that
Rules 413-415 put "evidence of uncharged offenses in sexual assault and child
molestation cases on the same footing as other types of relevant evidence that are
not subject to a special exclusionary rule. The presumption is in favor of
admission." 119 F.3d at 662 (quoting and citing the legislative sponsor).

United States v. Mound is a pending Eighth Circuit case involving admission of
evidence of a prior child molestation crime under Rule 413. The constitutionality
of Rule 413 is at issue. The district court engaged in Rule 403 balancing and
allowed admission of the defendant’s prior conviction for assaulting another 12-
year-old girl. The district court found the prior conviction was relevant and
probative for purposes allowed under Rule 413. On appeal the defendant
challenges the constitutionality of Rule 413.

In United States v. Sumner, 119 F.3d 658 (8th Cir. 1977), the court noted the
legislative "presumption favoring admissibility” under Rule 414. The court further
noted that Rules 413-415 put "evidence of uncharged offenses in sexual assault
and child molestation cases on the same footing as other types of relevant evidence
that are not subject to a special exclusionary rule. The presumption is in favor of
admission." ]d, At 662.






Other appellate decisions have directly upheld the constitutionality of propensity
evidence. In United States v, Enjady, 1998 W.L. 17344 (10th Cir. 1998), the
Court held that admission of a prior sexual assault to show propensity under Rule
413 did not violate the defendant’s constitutional right to due process. Following
Enjady, in United States v, Castillo, 1998 W.L. 156558 (10th Cir. 1998), the
Court noted the broad historical support for allowing propensity evidence in sexual
offense cases.

United States v. Guardia, 135 F.3d 1326 (10th Cir. 1998), set forth the following:

Evidence must pass several hurdles before it can be admitted under Rule 413.
First, the defendant must be on trial for "an offense of sexual assault." Second, the
proffered evidence must be of "another offense of ... sexual assault." Third, the
trial court must find the evidence relevant--that is, the evidence must show both
that the defendant had a particular propensity, and that the propensity it
demonstrates has a bearing on the charged crime. Fourth and finally, the trial
court must make a reasoned, recorded finding that the prejudicial value of the
evidence does not substantially outweigh its probative value.

Id. At 1332.

The Court concluded that the exclusion of evidence that a physician charged with
sexual abuse had improperly touched women other than the victims was not an
abuse of discretion.

Twenty-nine states allow propensity evidence in some category or categories of
sex offense cases. See Reed, 21 Am. J. Crim. L. At 188. In People v, Fitch, 63
Cal. Rptr. 2d 753 (1997), the California Court of Appeals upheld the validity of
sexual offenses to show propensity and rejected constitutional objections.






- 18 USCA § 3509 Page 1
18 U.S.C.A. § 3509

TITLE 18. CRIMES AND CRIMINAL PROCEDURE
PART H-CRIMINAL PROCEDURE
CHAPTER 223-WITNESSES AND EVIDENCE

é UNITED STATES CODE ANNOTATED

Copr. ©® West 1997. All rights reserved.
Current through P.L. 104-333, approved 11-12-96
§ 3509. Child victims’ and child wim' rights
(a) Definitions.—For purposees of this mtwn—

(1) the term “adult attendant® means an adult described in subsection (i) who accompanies & child throughout
the judicial process for the purposee of providing emotional support;

{2) the term “child® means a person who is under the age of 18, who is or is alleged to be—
(A) & victim of a crime of physical abuse, sexual abuse, or exploitation; or
(B) a witness to a crime committed against another person;

(3) the term “child abuse® means the physical or mental injury, sexual sbuse or exploitation, or negligent
treatment of a child;

(4) the term “physical injury® includes lacerations, fractured bones, burns, internal injuries, severe bruising
’ or serious bodily harm;
(5) the term *mental injury®” means harm to a child's psychological or intellectual functioning which may be

exhibited by severe anxiety, depression, withdrawal or outward aggressive behavior, or a8 combination of those
behaviors, which may be demonstrated by a change in behavior, emotional response, or cognition;

(6) tbe term “exploitation® means child pornography or child prostitution;

(7) the term “multidisciplinary child abuse team® mesans a professional unit composed of representatives from
health, social service, law enforcement, and legal service agencies to coordinate the assistance needed to handle
cases of child abuse;

(8) the term “sexual abuse® includes the employment, use, persuasion, inducement, enticement, or coercion of
a child to engage in, or assist another person to engage in, sexually explicit conduct or the rape, molestation,
prostitution, or other form of sexual exploitation of children, or incest with children;

(9) the term “sexually explicit conduct” means actual or gimulated—
(A) sexual intercourse, including sexual contact in the manner of genital-genital, oral-genital, anal-genital,
_ or oral-anal contact, whether between persons of the same or of opposite sex; sexusal contact means the
. intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast, inner thigh, or
buttocks of any person with an inteat to abuse, humiliate, harass, degrade, or arouse or gratify sexual desire
of any person;

(B) bestiality;
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(iii) A judicial officer, appointed by the court; and

@iv) Qhupamswhmepmmoehdewminedbytheéounwbenmrywthcwdfmmdumﬂ-
being of the child, including an adult attendant.
The child’s testimony shall be transmitted by closed circuit television into the courtroom for viewing and
hearing by the defendant, jury, judge, and public. The defendant shall be provided with the means of private,
contemporaneous communication with the defendant’s attomey during the testimony. The closed circuit

tclcvmontnnsmmmonsbnllrelaymtotheroommwhxchthechﬂdutesufymg!hedcfendant'smge, and the
voice of the judge.

(2) Videotaped deposition of child.~(A) In a proceeding involving an alleged offense against a child, the
attorney for the Government, the child’s attorney, the child’s pareat or legal guardian, or the guardian ad litem
appointed under subsection (h) may apply for an order that a deposition be taken of the child's testimony and
that the deposition be recorded and preserved on videotape.

(B)(i) Upon timely receipt of an application described in subparagraph (A), the court shall make a preliminary
finding regarding whether st the time of trial the child is likely to be unable to testify in open court in the
physical presence of the defendant, jury, judge, and public for any of the following reasons:

'h) The child will be unable to testify because of fear.

(II) There is a substantial likelihood, established by expert testimony, that the child would suffer emotional
trauma from testifying in opea court.

(III) The child suffers a mental or other infirmity.
(IV) Conduct by defendant or defense counsel causes the child to be unable to continue testifying.

(ii) If the court finds that the child is likely to be unable to testify in open court for any of the reasons stated
in clause (i), the court shall order that the child’s deposition be taken and preserved by videotape.

(iii) The trial judge shall preside at the videotape deposition of a child and shall rule on all questions as if at
trial. The only other persons who may be permitted to be present at the proceeding are—

(1) the attomney for the Government;

(II) the attorney for the defendant;

(II) the child’s attoney or guardian ad litem appointed under subsection (h);
(IV) persons pecessary to operate the videotape equipment;

(V) subject to clause (iv), the defendant; and

(VD) other persons whoee presence is dotermined by the court to be necessary to the welfare and well-being
of the child.

The defendant shall be afforded the rights applicable to defendants during trial, including the right to an
attorney, the right to be confronted with the witnees against the defendant, and the right to cross-examine the
child.

(iv) If the preliminary finding of inability under clause (i) is based on evidence that the child is unable to
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(E) persons whoee presence, in the opinion of the court, is necessary to the welfare and well-being of the
child, including the child’s attomey, guardian ad litem, or adult attendant.
(6) Not before jury.—~A competency examination regarding a child witness shall be conducted out of the sight
and hearing of a jury.
(7) Direct examination of child.—Examination of a child related to competency shall normally be conducted
by the court on the basis of questions submitted by the attomney for the Government and the attorney for the
defendant including a party acting as an attomey pro se. The court may permit an attorney but not a party

nctmgaslnwomcyproaetoexamncnchﬂddxrecdyoneompewncylftheoounmuhsﬁedthatthechxldwxll
nocmﬂ'aemohonnlu'aumnlslremltoftheexmnman.

(8) Appropriate questions.—The questions asked at the competency examination of a child shall be
appropriate to the age and developmental level of the child, shall not be related to the issues at trial, and shall
focus on determining the child’s ability to understand and answer simple questions.

(9) Psychological and psychiatric examinations.—Psychological and psychiatric examinations to assess the
competency of a child witness shall not be ordered without s showing of compelling need.

(d) Privacy protection.—

(1) Confidentiality of information.—(A) A person acting in a capacity described in subparagraph (B) in
connection with a criminal proceeding shall—-

(i) keep all documents that disclose the name or any other information concerning a child in a secure place
to which no person who does not have reason to know their contents has access; and

(i) disclose documents described in clause (i) or the information in them that concerns a child only to
persons who, by reason of their participation in the proceeding, have reason to know such information.

(B) Subparagraph (A) applies to—
(i) all employees of the Government connected with the case, including employees of the Department of
Justice, any law enforcement agency involved in the case, and any person hired by the Government to provide
assistance in the proceeding;
(ii) employees of the court;

(iii) the defendant and employees of the defendant, including the attorney for the defendant and persons
hired by the defendant or the sttorney for the defendant to provide assistance in the proceeding; and

(iv) members of the jury.

(2) Filing under seal.—All papers to be filed in court that disclose the name of or any other information
concerning a child shall be filed under seal without necessity of obtaining & court order. The person who makes
the filing shall submit to the clerk of the court—

(A) the complete paper to be kept under seal; and

(B)d:zpaperunththepomonsofuthndwdoeethemmeoforothnmformnoneonwnmgnchﬂd
redacted, to be placed in the public record.

() Protective orders.—(A) On motion by any person the court may issue an order protecting a child from
Copr. © West 1997 No claim to orig. U.S. govt. works
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(E) expert medical, psychological, and related professional testimony;

(F) case service coordination and assistance, including the location of services available from public and
private agencies in the community; and

(G) training services for judges, litigators, court officers and others that are involved in child victim and
child witness cases, in handling child victims and child witnesses.

(b) Guardian ad litem.-

(1) In general.—The court may appoint a guardian ad litem for a child who was a victim of, or a witness to, a
crime involving abuse or exploitation to protect the best interests of the child. In making the appointment, the
court shall consider a prospective guardian’s background in, and familiarity with, the judicial process, social
service programs, and child sbuse issues, The guardian ad litem shall not be a person who is or may be &
witness in & proceeding involving the child for whom the guardian is appointed.

. (2) Duties of guardian ad litem.—~A guardian ad litem may attend all the depositions, hearings, and trial
proceedings in which a child participates, and make recommendations to the court concerning the welfare of the
child. The guardian ad litem may have access to all reports, evaluations and records, except attorney’s work
product, necessary to effectively advocate for the child. (The extent of access to grand jury materials is limited
to the access routinely provided to victims and their representatives.) A guardian ad litem shall marshal and
coordinate the delivery of resources and special services to the child. A guardian ad litem shall not be
compelled to testify in any court action or proceeding concemning any information or opinion received from the
child in the course of serving as & guardian ad litem.

(3) Immunities.—A guardian ad litem shall be presumed to be acting in good faith and shall be immune from
civil and criminal liability for complying with the guardian’s lawful duties described in paragreph (2).

(i) Adult attendant.—A child testifying at or attending a judicial proceeding shall have the right to be
accompanied by an adult attendant to provide emotional support to the child. The court, at its discretion, may
allow the adult attendant to remain in close physical proximity to or in contact with the child while the child
testifies. The court may allow the adult attendant to hold the child's hand or allow the child to sit on the adult
attendant’s lap throughout the course of the proceeding. An adult attendant shall not provide the child with an
answer to any question directed to the child during the course of the child’s testimony or otherwise prompt the

“child. The image of the child attendant, for the time the child is testifying or being deposed, shall be recorded on

videotape.

(j) Speedy trial.—In a proceeding in which & child is called to give testimony, on motion by the attormey for the
Governmeat or a guardian ad litem, or on its own motion, the court may designate the case as being of special
public importance. In cases 8o designated, the court shall, consistent with these rules, expedite the proceeding
and ensure that it takes precedence over any other. The court shall ensure a speedy trial in order to minimize the
length of time the child must endure the stress of involvement with the criminal process. When deciding whether
to grant a continuance, the court shall take into consideration the age of the child and the potential adverse impact
the delay may have on the child’s well-being. The court shall make written findings of fact and conclusions of
law when granting a continuance in cases involving a child.

(k) Stay of civil action.—If, at any time that a cause of action for recovery of compensation for damage or
injury to the person of a child exists, a criminal action is pending which arises out of the same occurrence and in
which the child is the victim, the civil action shall be stayed until the end of all phases of the criminal action and
any meation of the civil action during the criminal proceeding is probibited. As used in this subsection, a
criminal action is pending until its final adjudication in the trial court.

(1) Testimonial aids.—The court may permit a child to use anatomical dolls, puppets, drawings, mannequins, or
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(a) serving a warrant of arrest; or

(b) arresting or attempting to arrest a person
committing or attempting to commit an offense in
his presence, or who has committed or is suspected
on reasonable grounds of having committed a felo-
ny; or

(c) making a search at the request or invitation
or with the consent of the occupant of the premises.

(June 25. 1948, c. 645. 62 Stat. 803; Oct. 11, 1996, Pub.L.
104-294, Title VI, § 601(a)8), 110 Stat. 3498.)

HISTORICAL AND STATUTORY NOTES

Reviser’s Note

Based on Title 18, US.C., 1940 ed.. § 53a (Aug. 27, 1935, c.
740, § 201, 49 Stat. 877). .
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Words “or any department or agency thereof” were insert-
ed to avoid ambiguity as to scope of section. (See definitive
section 6 of this title.)

The exception in the case of an invitation or the consent of
the occupant, was inserted to make the section complete and
remove any doubt as to the applicadon of this section to
searches which have uniformly been upheld.

Reference to misdemeanor was omitted in view of defini-
tive section 1 of this title. (See reviser's note under section
212 of this title.)

Words “upon conviction thereof shall be” were omitted as
surplusage, since punishment cannot be imposed until convie-
tion is secured.

Minor changes were made in phraseology.

Legislative History
For legislative history and purpase of Pub.L. 104-294, see
1996 U.S. Code Cong. and Adm. News, p. —_.

CHAPTER 109A—SEXUAL ABUSE

Sec.

2241. Aggravated sexual abuse.

2242, Sexual abuse.

2243. Sexual abuse of a minor or ward.
2244. Abusive sexual contact.

2245. Sexual abuse resulting in death.
2246. Definitions for chapter.

2247. Repeat offenders.

2248. Mandatory restitution.

§ 2241. Aggravated sexual abuse
(a) By force or threat.—Whoever, in the special
maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly causes anoth-
er person to engage in a sexual act—
(1) by using force against that other person; or
(2) by threatening or placing that other person in
fear that any person will be subjected to death,
serious bodily injury, or kidnapping;
or attempts to do so, shall be fined under this title,
imprisoned for any term -of years or life, or both.

(b) By other means.—Whoever, in the special mar-

itime and territorial jurisdiction of the United States
or in a Federal prison, knowingly—

(1) renders another person unconscious and
thereby engages in a sexual act with that other
person; or

(2) administers to another person by force or
threat of force, or without the knowledge or permis-
sion of that person, a drug, intoxdcant, or other
similar substance and thereby—

(A) substantially impairs the ability of that
other person to appraise or control conduct; and

(B) engages in a sexual act with that other
person;

or attempts to do so, shall be fined under this title,
imprisoned for any term of years or life, or both.

(c) With children.—Whoever crosses a State line
with intent to engage in a sexual act with a person
who has not attained the age of 12 years, or in the
special maritime and territorial jurisdiction of the
United States or in a Federal prison, knowingly en-
gages in a sexual act with another person who has not
attained the age of 12 years, or knowingly engages in
a sexual act under the circumstances described in
subsections (a) and (b) with another person who has
attained the age of 12 years but has not attained the
age of 16 years (and is at least 4 years younger than
that person), or attempts to do so, shall be fined under
this title, imprisoned for any term of years or life, or
both. If the defendant has previously been convicted
of another Federal offense under this subsection, or of
a State offense that would have been an offense under
either such provision had the offense occurred in a
Federal prison, unless the death penalty is imposed,
the defendant shall be sentenced to life in prison.

(d) State of mind proof requirement.—In a prose-

cution under subsection (c) of this section, the Govern-
ment need not prove that the defendant knew that the
other person engaging in the sexual act had not
attained the age of 12 years.
(Added Pub.L. 99-646. § 87(b), Nov. 10. 1986, 100 Stat. 3620,
and amended Pub.L. 103-322, Title XXXIII, § 330021(1),
Sept. 13. 1994, 108 Stat. 2150; Pub.L. 104-208, Div. A, Title
I, § 10K(a) [Title I, § 121, subsection 7(b)], Sept. 30, 1996.
110 Stat. 3009-31.)

HISTORICAL AND STATUTORY NOTES

Codification

Idendcal provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3660.

Complete Annctation Materials, see Title 18 U.S.CA.
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Effectivé Date

Pub.L. 99-846. § 87(e), Nov. 10, 1986, provided that: “This
section and the amendments made by this section [enacting
this chapter; amending sections 113(a), (b), 1111(a), 1153,
and 3185(12) of this title, sections 300w-3(a)1XG),
300w—i(c)(6), and 9511 of Title 42, The Public Health and
Welfare, and section 1472(k)(1) of Title 49. Transportation};
and repealing chapter 99 (sections 2031 and 2032) of this
title] shall take effect 30 days after the date of the enactment
of this Act [Nov. 10, 1986]."

[Effective Date provision similar to Pub.L. 99-646, § 87(e),
was enacted by Pub.L. 99-654, § 4. Nov. 14, 1986, 100 Stat.
3664.]

Short Title of 1996 Amendments )

Pub.L. 104-208, Div. A, Title I, § 101(a) [Title I, § 121,
subsec. 7(a)], Sept. 30, 1996, 110 Stat. 3009-31, provided that:
“This section [probably should be this subsection, which
amended this section and section 2243 of this title] may be
cited as the ‘Amber Hagerman Child Protection Act of
1996"."

Short Title

Pub.L. 99-646, § 87(a), Nov. 10, 1986, provided that: “This
section [enacting this chapter; amending sections 113(a), (b),
1111(a), 1153. and 3185(12) of this title, sections
300w-3(a)(1X(G), 300w-4(c)(6), and 9511 of Title 42, The
Public Health and Welfare, and section 1472(k)(1) of Title 49,
Transportation; repealing chapter 99 (sections 2031 and
2032) of this title; and enacting note provision under this
sectionj may be cited as the ‘Sexual Abuse Act of 1986."

(Short Title provision similar to Pub.L. 99-646, § 87(a),
was enacted by Pub.L. 99-654, § 1, Nov. 14, 1986, 100 Stat.
3660.]

Legislative History

For legislative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. News, p.
1801.

§ 2242, Sexual abuse

Whoever, in the special maritime and territorial
jurisdicdon of the United States or in a Federal
prison, knowingly—

(1) causes another person to engage in a sexual
act by threatening or placing that other person in
fear (other than by threatening or placing that
other person in fear that any person will be subject-
ed to death, serious bodily injury, or kidnapping);
or

(2) engages in a sexual act with another person if
that other person is—

(A) incapable of appraising the nature of the
conduct; or

(B) physically incapable of declining partic-
ipation in, or communicating unwillingness to en-
gage in, that sexual act;

CRIMES Part 78

or attempts to do so. shall be fined under thig u ftj"
imprisoned not more than 20 years, or both.
(Added Pub.L. 99646, § 87(b), Nov. 10, 1986, 100 Stat. 3621 %
and amended Pub.L. 103-322, Title XXXIII, § 330021(1),
Sept. 13, 1994, 103 Stat. 2150.) K=
HISTORICAL AND STATUTORY NOTES g
Codification : }
Identical provision was enacted by Pub.L. 99-654, 52‘
Nov. 14, 1986, 100 Stat. 3661.

.,r"-

"o -l
e,

Effective Date '

Section effective 30 days after Nov. 10, 1986, see section -
87(e) of Pub.L. 99-646, set out as a note under section 224
of this title.

Legislative History

For legislative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. News, p,
1801.

-
=

A
§ 2243. Sexual abuse of a minor or ward
(a) Of a minor.—Whoever crosses a State line with
intent to engage in a sexual act with a person who has’
not attained the age of 12 years, or, in the special’
maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly engages in a
sexual act with another person who—

(1) has attained the age of 12 years but has not
attained the age of 16 years; and
(2) is at least four years younger than the person

so engaging; .
or attempts to do so, shall be fined under this title,
imprisoned not more than 15 years, or both.

(b) Of a ward.—Whoever, in the special maritime
and territorial jurisdiction of the United States or in a
Federal prison, knowingly engages in a sexual act
with another person who is—

(1) in official detention; and

(2) under the custodial, supervisory, or disciplin-
ary authority of the person so engaging;

or attempts to do so, shall be fined under this title,
imprisoned not more than one year, or both.

(c) Defenses.—(1) In a prosecution under subsec-
tion (a) of this section. it is a defense, which the
defendant must establish by a preponderance of the
evidence, that the defendant reasonably believed that
the other person had attained the age of 16 years.

(2) In a prosecution under this section, it is a
defense, which the defendant must establish by a
preponderance of the evidence, that the persons en-
gaging in the sexual act were at that time married to
each other.

Compiete Annotation Materiais, soe Title 18 U.S.CA.
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(d) State of mind proof requirement.—In a prose-
.ution under subsection (a) of this section, the Govern-
ment need not prove that the defendant knew—

(1) the age of the other person engagmg in the
sexual act; or
(2) that the requisite age difference existed be-
tween the persons so engaging.
Added Pub.L. 99-646, § 87(b), Nov. 10. 1986, 100 Stat. 3621,
and amended Pub.L. 101-647, Title III. § 322, Nov. 29, 1990,
104 Stat. 4818; Pub.L. 104-208, Div. A, Title I, § 101(a)
(Title I, § 121, subsection 7(c)], Sept 30, 1996, 110 Stat.
3009-31.)

HISTORICAL AND STATUTORY NOTES

Codification
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3661.

Effective Date

Section effective 30 days after Nov. 10, 1986, see section
87(e) of Pub.L. 99-646, set out as a note under section 2241
of this title.

Legislative History

For legislative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 101-647, 1990 U.S.Code Cong. and Adm.News, p.
6472,

§ 2244. Abusive sexual contact

(a) Sexual conduct in circumstances where sexu-
al acts are punished by this chapter.—Whoever, in
the special maritime and territorial jurisdiction of the
United States or in a Federal prison, knowingly en-
gages in or causes sexual contact with or by another
person, if so to do would violate—

(1) section 2241 of this title had the sexual con-
tact been a sexual act, shall be fined under this title,
imprisoned not more than ten years, or both;

(2) section 2242 of this title had the sexual con-
tact been a sexual act, shall be fined under this title,
imprisoned not more than three years, or both;

(3) subsection (a) of section 2243 of this title had
the sexual contact been a sexual act, shall be fined
under this title, imprisoned not more than two
years, or both; or

(4) subsection (b) of section 2243 of this title had
the sexual contact been a sexual act, shall be fined
under this title, imprisoned not more than six
months, or both.

(b) In other circumstances.—Whoever, in the spe-
cial maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly engages in
sexual contact with another person without that other
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person’s permission shall be fined under this title,
imprisoned not more than six months, or both.

(Added Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3622,
and amended Pub.L. 100-690, Title VII, § 7058(a), Nov. 18,
1988, 102 Stat. 4403; PubL. 103-322, Title XXXIII,
§ 330016(1)K), Sept. 13, 1994, 108 Stat. 2147.)

HISTORICAL AND STATUTORY NOTES

Codification
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3661.

Effective Date

Section effective 30 days after Nov. 10, 1986, see section
87(e) of Pub.L. 99-646, set out as a note under section 2241
of this title.

Legislative History

For legisiative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 100-690, 1988 US. Code Cong. and Adm. News, p.
5937; Pub.L. 103-322, 1994 US. Code Cong. and Adm
News, p. 1801.

§ 2245. Sexual abuse resulting in death

A person who, in the course of an offense under this
chapter, engages in conduct that results in the death
of a person, shall be punished by death or imprisoned
for any term of years or for life.
(Added Pub.L. 103322, Title VI. § 60010(3)(2) Sept. 13,
1994, 108 Stat. 1972.)

HISTORICAL AND STATUTORY NOTES
Prior Provisions
A prior section 2245 was renumbered section 2246 by
Pub.L. 103-322, Title VI, § 60010(a)1), Sept. 13, 1994, 108
Stat. 1972,

Legislative History
" For legisiative history and purpose of Pub.L. 103-322, see
1994 U.S. Code Cong. and Adm. News, p. 1801.

§ 2246. Definitions for chapter
As used in this chapter—
(1) the term “prison” means a correctional, de-
tention, or penal facility;
(2) the term “sexual act” means—

(A) contact between the penis and the vulva or
the penis and the anus. and for purposes of this
subparagraph contact involving the penis occurs
upon penetration, however, slight;

(B) contact between the mouth and the penis,
the mouth and the vulva, or the mouth and the
anus;

(C) the pener.rauon, however slight, of the anal
or genital opening of another by a hand or finger
or by any object, with an intent to abuse, humili-
ate, harass, degrade, or arouse or gratify the
sexual desire of any person; or

Campilete Annotation Materiais, see Title 18 U.S.CA.
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(D) the intentional touching, not through the
clothing, of the genitalia of another person who
has not attained the age of 16 years with an
intent to abuse, humiliate, harass, degrade, or
arouse or gratify the sexual desire of any person;

(3) the term “sexual contact” means the inten-
tional touching, either directly or through the cloth-
ing, of the genitalia, anus, groin, breast, inner thigh,
or buttocks of any person with an intent to abuse,
humiliate, harass, degrade, or arouse or graufy t.he
sexual desire of any person;

(4) the term “serious bodily injury” means bod11y
injury that involves a substantial risk of death,
unconsciousness, extreme physical pain, protracted
and obvious disfigurement, or protracted loss or
impairment of the function of a bodily member,
organ, or mental faculty;

(5) the term “official detention” means—

(A) detention by a Federal officer or employee,
or under the direction of a Federal officer or
employee, following arrest for an offense; follow-
ing swrrender in lieu of arrest for an offense;
following a charge or conviction of an offense, or
an allegation or finding of juvenile delinquency;
following commitment as a material witness; fol-
lowing civil commitment in lieu of eriminal pro-
ceedings or pending resumption of criminal pro-
ceedings that are being held in abeyance, or
pending extradition. deportacion, or exclusion; or

(B) custody by a Federal officer or employee,
or under the direction of a Federal officer or
employee, for purposes incident to any detention
described in subparagraph (A) of this paragraph,
including transportation, medical diagnosis or
treatment, court appearance, work, and recre-
aton:
but does not include supervision or other control
(other than custody during specified hours or
days) after release on bail, probation, or parole,
or after release following a finding of juvenile
delinquency.

(Added Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3622,
§ 2245, renumbered § 2246 and amended Pub.L. 103-322,
Title IV, § 40502, Title VI, § 60010(a)(1), Sept. 13, 1994. 108
Stat. 1945, 1972.)

HISTORICAL AND STATUTORY NOTES
Codification
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3662.

Effective Date

Section effective 30 days after Nov. 10, 1986. see section
87(e) of Pub.L. 99-646. set out as a note under section 2241
of this title.

CRIMES Part 1

Legislative History

For legislative history and purpose of Pub.L. 99-646, see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, alsq,
Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. News, p,
1801.

§ 2247. Repeat offenders

Any person who violates a provision of this chapter,
after one or more prior convictions for an offense
punishable under this chapter, or after one or more
prior convictions under the laws of any State relating
to aggravated sexual abuse, sexual abuse, or abusive
sexual contact have become final, is punishable by a
term of imprisonment up to twice that otherwise
authorized.
(Added Pub.L. 103-322, Title IV, § 40111(a), Sept. 13, 1994,
108 Stat. 1903.)

HISTORICAL AND STATUTORY NOTES

Legislative History 4
For legislative history and purpose of Pub.L. 103-322, see
1994 U.S. Code Cong. and Adm. News, p. 1801.

§ 2248. Mandatory restitution

(a) In general —Notwithstanding section 3663 or
36634, and in addition to any other civil or criminal
penalty authorized by law, the court shall order resti-
tution for any offense under this chapter.

(b) Scope and nature of order.—

(1) Directions.—The order of restitution under
this section shall direct the defendant to pay to the
victim (through the appropriate court mechanism)
the full amount of the victim’s losses as determined
by the court pursuant to paragraph (2).

(2) Enforcement.—An order of restitution under
this section shall be issued and enforced in accor-
dance with section 3664 in the same manner as an
order under section 3663A.

(3) Definition.—For purposes of this subsection,
the term “full amount of the victim's losses” in-
cludes any costs incurred by the victim for—

(A) medical services relating to physical, psy-
chiatric, or psychological care;

(B) physical and occupational therapy or reha-
bilitation;

(C) necessary transportation. temporary hous-
ing, and child care expenses;

(D) lost income:

(E) attorneys’ fees, plus any costs incurred in
obtaining a civil protection order; and

(F) any other losses suffered by the victim as a
proximate result of the offense.

(4) Order mandatory.—(A) The issuance of a
resttution order under this section is mandatory.

(B) A court may not decline to issue an order
under this section because of—

Complete Annotation Materials, see Titte 18 U.S.C.A.
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(i) the economic circumstances of the defen-
dant; or
(ii) the fact that a victim has, or is entitled to,
receive compensation for his or her injuries from
the proceeds of insurance or any other source.
{(C) and (D) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(2XC), Apr. 24, 1996, 110 Stat. 1231]

{(3) to (10) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(2)XD), Apr. 24, 1996, 110 Stat. 1231]

(c¢) Definition.—For purposes of this section, the
term “victim” means the individual harmed as a result
of a commission of a crime under this chapter, includ-
ing, in the case of a victim who is under 18 years of
age, incompetent, incapacitated, or deceased, the legal
guardian of the victim or representative of the victim's
estate, another family member, or any other person
appointed as suitable by the court, but in no event
shall the defendant be named as such representative
or guardian. ) :

[(d) and (e) Repealed. Pub.L. 104-132, Title II,
§ 205b)(3), Apr. 24, 1996, 110 Stat. 1231]

SEXUAL EXPLOITATION OF CHILDREN

18 § 2251

[(©) Redesignated (c)]
{Added Pub.L. 103-322, Tide IV. § 40113(a)(1), Sept. 13,
1994, 108 Stat. 1904, and amended Pub.L. 104-132, Title II,
§ 205(b), Apr. 24, 1996, 110 Stat. 1231.)

HISTORICAL AND STATUTORY NOTES

Effective Date of 1996 Amendments

Section 211 of Pub.L. 104-132 provided that: “The amend-
ments made by this subtitle {enacting sections 3613A and
3663A of this title, amending this section and sections 2259,
2264, 2327, 3013, 3556, 3563, 3572, 3611, 3612. 3613, 3614,
3663, and 3664 of this title and Rule 32 of the Federal Rules
of Criminal Procedure, and enacting provisions set out as
notes under this section, section 3551 of this title, and section
994 of Title 28, Judiciary and Judicial Procedure] shall, to the
extent constitutionally permissible, be effective for sentenc-
ing proceedings in cases in which the defendant is convicted
on or after the date of enactment of this Act [Apr. 24, 1996).”

Legislative History

For legislative history and purpose of Pub.L. 103-322, see
1994 U.S. Code Cong. and Adm. News, p. 1801. See, also,
Pub.L. 104-132, 1996 U.S. Code Cong. and Adm. News, p.
924.

CHAPTER 110—SEXUAL EXPLOITATION AND OTHER ABUSE OF CHILDREN

Sec.

2251.  Sexual exploitation of children.

2251A. Selling or buying of children.

2252.  Certain activities relating to material involving the
sexual exploitation of minors.

2252A.  Certain activities relating to material constituting or
containing child pornography.

253.  Criminal forfeiture.

254.  Civil forfeiture.

255.  Civil remedy for personal injuries

2256.  Definitions for chapter.

2257.  Record keeping requirements.

Failure to report child abuse.

2259. Mandatory restitution.

2260.  Production of sexually explicit depictions of a minor
for importation into the United States.

&

§ 2251. Sexual exploitation of children

(a) Any person who employs, uses, persuades, in-
duces, entices, or coerces any minor to engage in, or
who has a minor assist any other person to engage in,
or who transports any minor in interstate or foreign
commerce, or in any Territory or Possession of the
United States. with the intent that such minor engage
In, any sexually explicit conduct for the purpose of
producing any visual depiction of such conduct, shall
be punished as provided under subsection (d), if such
person knows or has reason to know that such visual
depiction will be transported in interstate or foreign
commerce or mailed, or if such visual depiction has
actually been transported in interstate or foreign com-
merce or mailed.

(b) Any parent, legal guardian, or person having
custody or control of a minor who knowingly permits
such minor to engage in, or to assist any other person
to engage in, sexually explicit conduct for the purpose
of producing any visual depiction of such conduct shall
be punished as provided under subsection (d) of this
section, if such parent, legal guardian, or person
knows or has reason to know that such visual de-
piction will be transported in interstate or foreign
commerce or mailed or if such visual depiction has
actually been transported in interstate or foreign com-
merce or mailed.

(c)(1) Any person who, in a circumstance described
in paragraph (2), knowingly makes, prints, or pub-
lishes, or causes to be made, printed, or published,
any notice or advertisement seeking or offering—

(A) to receive, exchange, buy, produce, display,
distribute, or reproduce, any visual depiction, if the
production of such visual depiction involves the use
of a minor engaging in sexually explicit conduct and
such visual depiction is of such conduct; or

(B) participation in any act of sexually explicit
conduct by or with any minor for the purpose of
producing a visual depiction of such conduct:

shall be punished as provided under subsection (d).

(2) The circumstance referred to in paragraph (1) is
that—

(A) such person knows or has reason to know
that such notice or advertisement will be transport-

Compiets Annotation Materiais, see Title 18 U.S.C.A.
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identical to those otherwise provided for assaults involving an official victim: when no assault is
involved, the offense level is 6.

Historical Note: Effective October 15. 1988 (sec Appendix C. amendment 64). Amended effective November 1, 1989 (see Appendix C,
amendments 89 and 90); November 1, 1992 (ses Appendix C, amendment 443 ), November 1, 1997 (see Appendix C, amendment $50).

3. CRIMINAL SEXUAL ABUSE

§2A3.1. rimin I Abuse; Attempt ommit Crimin ual Abu
(a) Base Offense Level: 27
(b) Specific Offense Characteristics

() If the offense was commutted by the means set forth in 18 U.S.C. § 2241(a)
or (b) (including, but not limited to, the use or display of any dangerous
weapon), increase by 4 levels. :

2) (A) If the victim had not attained the age of twelve vears, increase by
4 levels; or (B) if the victim had attained the age of twelve vears but had
not attained the age of sixteen vears, increase by 2 levels.

3) If the victim was (A) in the custody, care, or supervisory control of the
defendant; or (B) a person held in the custody of a correctional facility,

increase by 2 levels.

(4)  (A) If the victim sustained permanent or life-threatening bodilv injury,
increase bv 4 levels; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that specified
in subdivisions (A) and (B), increase by 3 levels.

(5) If the victim was abducted, increase by 4 levels.
(c) Cross Reference
(H If a victim was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial

or maritime jurisdiction of the United States, applv §2A1.1 (First Degree
Murder).
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(d) Special Instruction
(1) If the offense occurred in a correctional facility and the victim was a

corrections emplovee, the offense shall be deemed to have an official victim
for purposes of subsection (a) of §3A1.2 (Official Victim).

Commenta

Statutory Provisions: 18 US.C. §§ 2241, 2242. For additional statutory provision(s), see Appendix

A (Statutory Index).

Application Notes:

I

For purposes of this guideline—

“Permanent or life-threatening bodily injury,” “serious bodily injury,” and "abducted"” are
defined in the Commentary to §1B1.1 (Application Instructions). However, for purposes of this
guideline,"serious bodily injury" means conduct other than criminal sexual abuse, which
already is taken into account in the base offense level under subsection (a).

"The means set forthin 18 US.C. § 2241(a) or (b)" are: by using force against the victim, by
threatening or placing the victim in fear that any person will be subject to death, serious bodily
injury, or kidnaping, by rendering the victim unconscious. or by administering by force or
threat of force. or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct. This provision would apply, for example, where any dangerous weapon
was used, brandished, or displayed to intimidate the victim.

Subsection (b)(3). as it pertains to a victim in the custody, care. or supervisory control of the
defendant. is intended to have broad application and is to be applied whenever the victim is
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day
care providers, baby-sitters. or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the court
should look to the actual relationship that existed between the defendant and the victim and
not simply to the legal status of the defendant-victim relationship.

If the adjustment in subsection (b)(3) applies. do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

If the defendant was convicted (A) of more than one act of criminal sexual abuse and the
counts are grouped under §3D1.2 (Groups of Closely Related Counts), or (B) of only one such
act but the court determines that the offense involved multiple acts of criminal sexual abuse
of the same victim or different victims. an upward departure would be warranted.

If a victim was sexually abused by more than one participant. an upward departure may be
warranted. See §3K2.8 (Extreme Conduct).
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6. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: Sexual offenses addressed in this section are crimes of violence. Because of their
dangerousness, attempts are treated the same as completed acts of criminal sexual abuse. The
maximum term of imprisonment authorized by statute is life imprisonment. The base offense level
represents sexual abuse as set forth in 18 US.C. § 2242. An enhancement is provided for use of
force; threat of death, serious bodily injury, or kidnapping; or certain other means as defined in
18 US.C. § 2241. This includes any use or threatened use of a dangerous weapon.

An enhancement is provided when the victim is less than sixteen years of age. An additional
enhancement is provided where the victim is less than twelve years of age. Any criminal sexual
abuse with a child less than twelve years of age, regardless of "consent,” is governed by §243.1
(Criminal Sexual Abuse). '

An enhancement for a custodial relationship between defendant and victim is also provided.
Whether the custodial relationship is temporary or permanent, the defendant in such a case is a
person the victim trusts or to whom the victim is entrusted. This represents the potential for greater
and prolonged psychological damage. Also, an enhancement is provided where the victim was an
inmate of; or a person employed in, a correctional facility. Finally, enhancements are provided for
permanent, life-threatening, or serious bodily injury and abduction.

Historical Note: Effective November 1, 1987. Amended cffective November 1, 1989 (sce Appendix C, amendments 91 and 92); November 1,
1991 (seg Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444); November 1, 1993 (sce Appendix C,
amendment 477), November 1, 1995 (sce Appendix C. amendment 511); November 1, 1997 (see Appendix C, amendment 545).

§2A3.2. imin use of a Minor (Sta r mmi
(a) Base Offense Level: 15
(b) Specific Offense Characteristic

¢)) If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

(c) Cross Reference
N If the offense involved criminal sexual abuse or attempt to commit criminal

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

Commentary

Statutory Provision: 18 U.S.C. § 2243(a). For additional statutory provision(s), see Appendix A
(Statutory Index).
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Application Notes:

. Ifthe defendant committed the criminal sexual act in furtherance of a commercial scheme such
as pandering, transporting persons for the purpose of prostitution, or the production of
pomography, an upward departure may be warranted. See Chapter Five, Part K (Departures).

2. Subsection (b)(1) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject 1o this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim
and not simply to the legal status of the defendant-victim relationship.

3. Ifthe adjustment in subsection (b)(1) applies. do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill). ,

4. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense. an upward departure may be warranted.

Background: This section applies to sexual acts that would be lawful but for the age of the victim.
1t is assumed that at least a four-vear age difference exists between the victim and the defendant, as
specified in 18 US.C. § 2243(a). An enhancement is provided Jor a defendant who victimizes a
minor under his supervision or care.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (sec Appendix C, amendment 93); November 1, 1991
(ses Appendix C, anfendment 392); November 1. 1992 (see Appendix C, amendment 444); November 1. 1995 (see Appendix C, amendment
S11).

§2A3.3, riminal Sexual fa Ward or Attem mmit Such Act,

(a) Base Offense Level: 9

CQmmenra:_z

Statutory Provision: 18 U.S.C. § 2243(b). For additional Statutory provision(s), see Appendix A
(Statutory Index).

dpplication Notes:

1. A ward is a person in official detention under the custodial, supervisory. or disciplinary
authority of the defendant.

2. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense. an upward departure may be warranted.
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Background: The offense covered by this section is a misdemeanor. The maximum term of
6 imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C. amendment 94); November 1. 1995
(sec Appendix C, amendment S11).

§2A3.4. usiv ual Contact or Attempt t mmit Abusive Sexual Contact
(a) Base Offense Level:

)] 16, if the oﬁ‘enﬁe was committed by the means set forth in 18 U.S.C.
§ 2241(a) or (b);

2) 12, if the offense was committed by the means set forth in 18 U.S.C.
) § 2242; :

3) 10, otherwise.
(b) Specific Offense Characteristics

) If the victim had not attained the age of twelve vears, increase by 4 levels;
but if the resulting offense level is less than 16, increase to level 16.

2) If the base offense level is determined under subsection (a)(1) or (2), and
’ the victim had attained the age of twelve vears but had not attained the age
of sixteen vears, increase by 2 levels.

3) If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

(c) Cross References

() [f the offense involved criminal sexual abuse or attempt to commit criminal
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Crniminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

2) If the offense involved criminal sexual abuse of a minor or attempt to

: commit criminal sexual abuse of a minor (as defined in 18 U.S.C.
§ 2245(a)), apply §2A3.2 (Crimunal Sexual Abuse of a Minor (Statutory
Rape) or Attempt to Commuit Such Acts), if the resulting offense level is
greater than that determined above.

S‘ ommentary

Statutory Provisions: 18 US.C. § 2244(a)(1).(2).(3). For additional starutory provision(s). see
Appendix A (Statutory Index).
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Application Notes:

1. "The means set forthin 18 US.C. § 2241(a) or (b)" are by using force against the victim: by
threatening or placing the victim in fear that any person will be subjected to death, serious
bodily injury, or kidnapping. by rendering the victim unconscious; or by administering by force
or threat of force, or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct.

2. "The means set forth in 18 US.C. § 2242" are by threatening or placing the victim in fear
(other than by threatening or placing the victim in fear that any person will be subjected to
death, serious bodily injury, or kidnapping), or by victimizing an individual who is incapable
of appraising the nature of the conduct or physically incapable of declining participation in,
or communicating unwillingness to engage in, that sexual act.

3. Subsection (b)(3) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim
and not simply to the legal status of the defendant-victim relationship.

4. Ifthe adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

5. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §§2A43.1-3.3). Alternative base offense levels are provided
to take account of the different means used to commit the offense. Enhancements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply, however,
where the base offense level is determined under subsection (a)(3) because an element of the offense
to which that offense level applies is that the victim had attained the age of twelve years but had not
attained the age of sixteen years. For cases involving consensual sexual contact involving victims
that have achieved the age of 12 but are under age 16, the offense level assumes a substantial
difference in sexual experience between the defendant and the victim. If the defendant and the victim
are similar in sexual experience, a downward departure may be warranted. For such cases. the
Commission recommends a downward departure to the equivalent of an offense level of 6.

Histonical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 95); November 1. 1991
(see Appendix C, amendment 392); November 1, 1992 (sec Appendix C, amendment 444), November 1, 1995 (sec Appendix C, amendment
S11).
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UNITED STATES COURT OF APPEALS DECISIONS REGARDING CHILD
SEXUAL ABUSE

1. United States of America v. Lonnie Horse Looking, 1998 U.S.
App. LEXIS 2185, September 9, 1998 (In a case off the Rosebud
reservation involving despicably severe sexual and physical abuse of a six
month child, Court rejects Defendant’s argument that the admission of
statements made to law enforcement was in error on ground that
Defendant had been properly Mirandized and that the Defendant failed to
properly allege involuntariness of statements even after being given
second chance by magistrate. Court also rejects argument that trial court
committed error by permitting government to interview defense witness
before trial on ground issue not preserved for appeal and witness’
testimony not exculpatory. Trial court did not err in denying admission of
a calendar prepared by defendant and his family on ground that calendar
was hearsay and was not a contemporaneous recitation of facts but
prepared later. Lastly, sufficient evidence existed to sustain convictions
on all counts)

2. United States of America v. Weaselhead, 1998 U.S. App. LEXIS
21880, September 9, 1998 (Court holds that the federal prosecution of
a Blackfeet Indian for sexual abuse of a minor barred by double jeopardy
because Defendant had already been prosecuted for same conduct
underlying federal prosecution in the Winnebago Tribal Court. Court holds
that in light of Duro v. Reina’s holding that Indian tribes lack the inherent
sovereign authority to prosecute non-member Indians, the Winnebago
Tribal Court was exercising authority under a federal delegation and thus
the subsequent federal prosecution was barred. Decision may cause some
problems with initial tribal prosecution when federal prosecution is
sought later. Entire court later splits en banc thus affirming the lower
court’s decision that federal prosecution not barred)

3. United States v. Rouse, 111 F.3d 561 (8th Cir. 1997), reconsidering
100 F.3d 560 (8th Cir. 1996) (In case off the Yankton Sioux reservation
involving several defendants and victims the Court reverses its earlier
panel decision reversing several convictions of sexual abuse of minors on
grounds that the district court erred in excluding certain expert opinion
testimony and in denying defendants’ motion for independent pretrial
psychological examinations of the abused children. Court holds that
defendants failed to preserve argument that State DSS denied defense
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counsel adequate access to children for investigation and that government
did not contribute to such denial. Court reverses itself on whether the
Defendants displayed a need for further physical and psychological
examination of the children by holding that the physical examinations
conducted were adequate and that psychological evaluations on
competency of children were not requested to the district court and that
thus the children were presumed competent to testify. Court also strongly
endorses the notion that children should be not further traumatized by
court proceedings by holding that: Of course, the court must protect a
criminal defendant's right to a fair trial, but it must also protect the
State's paramount interest in the welfare of the child. Making court-
ordered adversarial examinations routinely available would raise a barrier
to the prosecution of this kind of crime by maximizing the trauma that its
victims must endure. At a minimum, therefore, the court should heed a
custodial agency's opinion that pretrial access to the child for
investigative or adversarial purposes is unnecessary or unwise. Given the
difficulty of balancing these important interests, we conclude that, if the
custodian of a child witness opposes access as not in the child's best
interest, defendant .must show that denial of access would likely result in
an absence of "fundamental fairness essential to the very concept of
justice" before the trial court need reach the question whether some type
of access may appropriately be ordered.

Court also denies the Defendants’ claims that permitting three of the
victims to testify via closed circuit television violated the confrontation
rights of the Defendants on ground that: Accordingly, "where necessary to
protect a child witness from trauma that would be caused by testifying
in the physical presence of the defendant, at least where such trauma
would impair the child’s ability to communicate, the Confrontation
Clause does not prohibit use of a procedure" which preserves "the essence
of effective confrontation" -- testimony by a competent witness, under
oath, subject to contemporaneous cross-examination, and observable by
the judge, jury,and defendant. Before invoking such a procedure, the
district court must find that the child "would be traumatized, not by the
courtroom generally,but by the presence of the defendant.

Court also affirms trial court's denial of testimony regarding sexual
activity of child victims on ground that defendants failed to timely notify
government of intent to use as required by Rule 412.

Court rejects Defendants’ argument that admission of statements made by






children at initial interview with FBl was hearsay on ground that the
statements met the requirements of the residual hearsay exception, Fed.
R. Evid. 803(24), because they had indicia of reliability and the children
were also available for cross-examination.

Court affirms the lower court’s decision rejecting the testimony of
defendants’ psychological expert who intended to testify that children’s
testimony was unreliable because it had been implanted in them by
multiple inappropriate interrogations because such testimony invaded the
province of the jury and did not satisfy the Daubert standard for expert
testimony. Court also, in a closer call, upheld the Court's rejection of an
offer of proof made by the expert on the ground that it was harmless error
because the jury heard substantial evidence from the expert on the
suggestibility of the methods of interrogation used.

Lastly, the Court upheld the denial of a new trial motion based on juror
misconduct finding that a challenged juror was not a racist and affirmed
the trial court’s decision to allow the government to reopen its case after
resting to better establish crimes occurred in Indian country.

4. United States v. LeCompte, 99 F.3d 274 (8th Cir. 1996) Court
reverses conviction for sexual contact with minor on ground that trial
court committed error in permitting in other incidents of sexual contact
between defendant and other children on theory that it demonstrated
modus operandi of the defendant with children he allegedly molested. In
dicta Court also cautions the trial court about deviating upward in
sentence calculation on ground not listed in the sentencing guidelines.

5. United States v. Butler, 56 F.3d 941 (8th Cir. 1995) Court affirms
conviction for aggravated sexual abuse and one count of engaging in sexual
contact in Indian country. Court rejects argument that child withess was
subjected to leading direct examination on ground that there was only one
leading question objected to and that leeway can be given in the direct
examination of child victims. Court also upholds trial court’s decision to
permit in prior uncharged sexual act committed by the Defendant on same
victim on ground that count of sexual contact is an intent crime and that
the prior bad act shows intent and also it shows identity of the Defendant.
Court also rejects a challenge to a witness credibility jury instruction
which allegedly gave more credence to the testimony of child witnesses
on ground it substantially advised the jury of its obligation to weigh all






witness testimony adequately.

4. United States v. Lawrence, 51 F.3d 150 (8th Cir. 1995) Court
upholds a dismissal of an indictment charging the Defendant, a non-Indian,
with sexual contact of a minor on ground that the victim in question,
although meeting the requirement of having some degree of Indian blood,
was not considered Indian by her community under the test laid out in St.
Cloud v. United States, 702 F. Supp. 1456 (D.S.D. 1988). Those factors,
which the Court considered in declining order of importance, are: 1) tribal
enroliment; 2) government recognition formally and informally through
receipt of assistance reserved only to Indians; 3) enjoyment of the
benefits of tribal affiliation; and 4) social recognition' as an Indian
through residence on a reservation and participation in Indian social life.
Id. at 1461.

5. United States v. Whitted, 11 F.3d 782 (8th Cir. 1993) Court reverses
the conviction of the Defendant who was convicted of several counts of
aggravated sexual abuse and contact on ground that the trial court erred in
permitting the doctor who performed medical evaluations on the child
victim to testify: My final diagnosis was that [L.] had suffered repeated
child sexual abuse. "Dr. Likness testified he recommended that L. not be
exposed to her father in the near future. The Court held that: Because
jurors are equally capable of considering the evidence and passing on the
ultimate issue of sexual abuse, however, a doctor's opinion that sexual
abuse has in fact occurred is ordinarily neither useful to the jury nor
admissible. Court also holds that issue could be raised on appeal even
though Whitted did not make timely objection because the error was
manifest and prejudiced the Defendant.

7. United States v. Knife, 9 F.3d 705 (8th Cir.1993) Court upholds trial
court’s determination for sentencing purposes that crime of aggravated
sexual contact had been committed by force because Defendant had laid on
victim and threatened her if she told anyone. See also United States v.
Shoulders, 1993 U.S. App. LEXIS 21660.

8. United States v. Eagle Thunder, 893 F.2d 250 (8th Cir. 1990) Court
affirms conviction of Defendant for aggravated sexual abuse denying his
claim that he was prejudiced by the Court’s failure to severe trial from






co-defendant’'s who was convicted of kidnapping child victim and that
Court erred in denying admissibility of prior sexual activity testimony
regarding child victim on ground that the Defendant failed to properly
offer it.

9. United States v. St. Pierre, 812 F.2d 417 (8th Cir. 1987)Court
affirms conviction of unlawful carnal knowledge of Defendant’'s
stepdaughter and rejects argument that Court’s refusal to permit
testimony regarding the minor child’s maintenance of pornographic
material and other statements regarding her alleged sexual promiscuity
was in error, that the Defendant’s right to due process was denied by
Court’'s refusal to appoint another expert to evaluate the child and him to
determine whether he met the profile of a sex offender. Court also upheld
the government's use of prior sexual acts committed by the Defendant
upon the child victim on ground that it tended to show motive, opportunity
and intent.

10. United States v. Denoyer, 811 F.2d 436 (8th Cir. 1987) Court
upholds conviction under Assimilative Crimes Act for involuntary sodomy
of Defendant's son and rejects argument that statements made by the son
to a doctor were inadmissible hearsay. Court also upholds trial court’s
refusal to suppress statements made by the Defendant to a law
enforcement officer to the effect that the Defendant suspected that child
was victim of sexual abuse. Court also rejects the Defendant's argument
that he should have been permitted to demonstrate to the jury that the
community he lived in was replete with sexual abuse and that others could
have committed the crime.

11. United States v. Azure, 801 F.2d 336 (8th Cir. 1996)Court reverses
conviction of Indian for carnal knowledge of a female under 16 on ground
that the Court erred in allowing pediatrician to vouch for credibility of
child sexual abuse victim, holding that the Court erred in allowing the
pediatrician to testify that she saw no reason why the child’'s testimony
would be untrue.

12. United States v. Renville, 779 F.2d 430 (8th Cir. 1984) Court
upholds trial court’s finding that court had jurisdiction under
Assimilitative Crimes Act to prosecute Indian for forcible rape against
daughter in Indian country because incest under Major Crimes Act referred
to state law which did not define incest as including forcible rape. Court






also upholds statements made by minor to medical professionals as
statements made to assist diagnosis.

13. United States v. Clark, 1998 U.S. App. LEXIS 22373 Court upholds
conviction of person for committing aggravated sexual abuse on Red Lake
Indian reservation and rejects argument that Red Lake reservation is not
Indian country because Tribe had never ceded land to United States for
allotment on ground that the reservation need not be ceded to US for
Indian country status to apply.

14. United States v. Crow, 148 F.3d 1048 (8th Cir. 1998) Court
reverses the Defendant’'s sentence and remands on ground that base
offense level was improperly determined because there was insufficient
evidence to demonstrate force in conviction for aggravated sexual contact
when only force was the removal of victim's clothing and threat made
after the crime.

15. United States v. A.W.L., 1997 U.S. App. LEXIS 17916 Court upholds
adjudication of juvenile as sexual offender finding that he was an Indian
under the commonly-accepted definition of Indian laid out in United States
v. Lawrence.

16. United States v. Jones, 104 F.3d 193 (8th Cir. 1997) Court holds
that a tribal law enforcement officer need not notify a Defendant of
possible federal charges when interrogating for tribal crime.

17. United States v. Gregor, 98 F.3d 1080 (8th Cir. 1996) Court upholds
conviction of resident of Wagner for statutory rape on ground that Wagner
is within Indian country. (Note that this case may or may not be good law
dependent upon the fate of federal court decisions regarding what exactly
is the Yankton Sioux Indian reservation)

18. United States v. Cavanaugh, 1996 U.S. App. LEXIS 10923 Court
vacates sentence on conviction of aggravated sexual contact on ground
that trial court did not adequately find that threats or force had been used
by the Defendant in the commission of offense and that base offense level
had not been established.

19. Nazarenus v. United States, 69 F.3d 1391 (8th Cir. 1995) Court
affirms denial of habeas corpus application of defendant convicted of






aggravated sexual abuse claiming ineffective assistance of counse!
because counsel had not objected to government continuance requests that
permitted DNA exams which showed that he was a liar when he denied
having sex with victim.

20. United States v. R.E.J., 29 F.3d 375 (8th Cir. 1994)Court affirms
trial court’'s adjudication of juvenile as delinquent for committing two
counts of sexual abuse of minor.

21. Shaw v. United States, 24 F.3d 1040 (8th Cir. 1996) Court reverses
denial of evidentiary hearing on habeas corpus of Defendant convicted of
several counts of aggravated sexual abuse on ground that Defendant was
entitled to hearing on claim that trial counsel was ineffective by not
offering evidence of prior sexual activity of minor victim to demonstrate
source of venereal disease as well as alternative theory on torn hymen.

22. United States v. Yellow, 18 F.3d 1438 (8th Cir. 1994) Court upholds
conviction of Defendant for raping his disabled brother and minor sister on
Red Lake reservation finding that the trial court did not err in admitting
evidence of prior acts of sexual abuse against the victims on ground that
it tended to show identity, motive and intent. Court also finds that the
other acts were demonstrated by a preponderance of the evidence. Court
also upholds the admission of statements made to a psychologist as
statements made to assist in diagnosis under Fed. R. Evid. 803(4),

rejecting the argument that such statements cannot be made to a
psychologist. Court also upholds departure upward in sentence on ground
that the victims suffered severe psychological harm based upon judge's
observations and expert records.

23. United States v. Clown, 925 F.2d 270 (8th Cir. 1991) Court affirms
sentence for incest under ACA finding that sexual abuse was most
analogous federal crime for application of federal sentencing guidelines.

24. United States v. Demarrias, 876 F.2d 674 (8th Cir. 1989) Court
upholds conviction of abusive sexual contact on ground that it is a lesser
included offense of aggravated sexual abuse and sexual abuse of a minor.
Court also upholds federal jurisdiction over offenses under Major Crimes
Act finding that the Sexual Abuse Act amended Major Crimes Act. Court
finally holds that the act of the presiding district court judge leaving
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town and allowing the magistrate to accept the verdict did not violate the
‘ federal magistrate law.






UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
DECISIONS ON CHILD SEXUAL ABUSE

1. United States v. TSINHNAHIJINNIE, 112 F.3d 998 (9th Cir.
1997)(Conviction for child sexual abuse reversed because of fatal
variance between date alleged in indictment and date proven by the United
States because date proven may have been off reservation.)

2.United States v. Bighead, 128F.3d 1329 (9th Cir. 1997)(Court upholds the
admissibility of the testimony of a forensic director of a Children’s
Advocacy Center regarding the characterstics of child sexual abuse
victims, specifically with regard to the timing of the reporting and
recollection of the abuse. Bighead argued that the district court erred in
admitting Boychuk's expert testimony about certain characteristics of
child sexual abuse victims, because it lacked foundation under Fed. R. Evid.
702 and under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
125 L. Ed. 2d 469, 113 S. Ct. 2786 (1993). He faults Boychuk's opinion as it
went beyond her own observations, cf. United States v. Hadley, 918 F.2d
848 (9th Cir. 1990), but lacked the bases required by Fed. R. Crim. P. 16;
and he contends that the district court should have determined whether
her theories could be tested, were subjected to peer review and
publication, had the potential for error, and were generally accepted in the
field.

Boychuk was called as a rebuttal witness after the victim's ability to
recall and to recount the incidents of sexual abuse vigorously had been
challenged on cross-examination. Boychuk did not testify about the facts
of this case, or about the particular victim, whom she had never examined.
Rather, she testified about "delayed [**4] disclosure"” and "script
memory," which are typical characteristics she has observed among the
more than 1300 persons she has interviewed who say they are victims of
child abuse. As such, her testimony falls within Hadley. It holds that
where an expert testifies to "general behavioral characteristics" based
upon the expert's "professional experience" and does not rely on "novel
scientific technique" or employ "any special techniques or models," Frye v.
United States, 54 App. D.C. 46, 293 F. 1013 (D.C. Cir. 1923) is not
implicated. 918 F.2d at 853. Daubert has supplanted the Frye test that had
previously beenfollowed uniformly. However, we have already indicated
that Daubert's tests for the admissibility of expert scientific testimony






do not require exclusion of expert testimony that involves specialized
knowledge rather than scientific theory. United States v. Cordoba, 104
F.3d 225 (9th Cir. 1996). Boychuk's testimony consisted of her
observations of typical characteristics drawn from many years experience
interviewing many, many persons, interviewed because they were
purported victims of child abuse.

3. United States v. Rivera, 43 F.3d 1291 (9th Cir. 1995)Court upholds
aggravated sexual abuse conviction and concludes that the statements
made by a fifteen year old victim to her mother that the Defendant had
just raped here were excited utterances and thus exceptions to hearsay.
Court also upholds testimony of doctor that the victim's story was
consistent with medical examination as not being violative of the rule
that a witness cannot bolster another’'s testimony).

4. United States v. Hadley, 918 F.2d 848 (9th Cir. 1990)(In notorious case
involving former BIA teacher on the Navajo reservation, the Court upholds
convictions for aggravated sexual abuse and abusive sexual contact. Court
upholds the use of other instances of sexual abuse committed by the
Defendant on ground that it demonstrated modus operandi and intent. Court
also upholds the use of expert testimony regarding the characteristics of
child sexual abuse victims.)

5. United States v. LOMAYAOMA, 86 F3d 142 (9th Cir. 1996)(Court holds
that the amendments to the Major Crimes Act to include child sexual
abuse does not violate the Constitution because Congress has plenary
authority to address Indian affairs).

6, United States v. Frederick, 78 F.3d 1370 (9th Cir. 1996)Court reverses
conviction for aggravated sexual abuse because of cumulative impact of
numerous errors involving the admission of testimony regarding prior bad
acts by Defendant and inadmissible hearsay.)

7.United States v. Chatlin, 51 F.3d 869 (9th Cir. 1996)(Court vacates
sentence under Federal Sentencing Guidelines because of upward departure
based upon use of acts that were dismissed in plea agreement).
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Chapter 8
Child Sexual Abuse Syndrome

1 INTRODUCTION
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§8:3 — Prosecution difficulties in child sexual abuse cases

§8:4 — Defense difficulties in child sexual abuse cases
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§8:7 — Psychological aspects of child sexual abuse

§ 8:8 — Confusion of the courts
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§ 8:11 — Behavioral profiles of sexually abused children

§8:12 — — Do sexual abuse victims react in an identifiable
pattern?

§ 8:13 — — Do sexually abused children act like other
children?

§ 8:14 — Do sexually abused children lie about the abuse?

§ 8:15 — — Effects of exposure to sexually explicit material

§8:16 — — Suggestibility and interrogation of children

§ 8:17 — — Importance of videotaping interrogation

§8:18 — — Dangers of repetitive questioning

§ 8:19 — — Appropriate interrogation techniques

§ 8:20 — — Anatomical doll debate

§8:21 How courts handle psychological evidence of sexual
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§ 8:22 — Jurisdictions allowing behavioral profile evidence

§ 8:23 — Jurisdictions disallowing testimony on behavioral
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§ 8:24 —Jurisdictions allowing CSAAS testimony

§ 8:25 — Jurisdictions disallowing CSAAS testimony

§ 8:26 — Expert evidence on truthfulness of the children
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§8:1 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE

III. PROSECUTOR’S GUIDE TO HANDLING SEXUAL
ABUSE CASES

§ 8:27 Generally

§ 8:28 Interviews and interrogations of child witness

§ 8:29 — Rules of interviewing children

§ 8:30 Know the law about admission of expert testimony

§8:31 Dealing with the child witness

§ 8:32 Working with the expert

§ 8:33 Determine which cases are better not prosecuted

IV. DEFENSE GUIDE TO HANDLING SEXUAL ABUSE
CASES

§ 8:34 Generally

§ 8:35 Familiarize yourself with the literature

§ 8:36 Know the law on admission of expert testimony

§ 8:37 Addressing issue of expert testimony

§ 8:38 Short circuiting a prosecution before trial

§ 8:39 Direct and cross-examination of experts

V. CHECKLISTS

§ 8:40 Prosecutor’s checklist for trying sexual abuse cases

§ 8:41 Defense checklist to handling sexual abuse cases

I. INTRODUCTION

§8:1 Overview

By most accounts, reports of child sexual abuse in this country
have grown exponentially over the past few decades. Whether the
incidence of the crime is actually growing or the reporting of the
crime is finally occurring is not clearly understood. What engenders
no debate is that the abuse of children—whether physical, sexual, or
emotional—is pernicious and damages their physical and mental
well-being, often scarring them well into adulthood. Some children,
sadly, do not survive the abuse.

Among the more discussed aspects of child abuse is child sexual
abuse. Long believed by many simply to be fantastic childhood tales,
the vast majority of Americans now believe sexual abuse of children
occurs and occurs fairly frequently. Some people, however, believe
that a witch hunt for sexual abuse has developed in this country, and
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CHILD SEXUAL ABUSE SYNDROME § 8:1

that the “experts” and courts have totally lost touch with reality.’

In a recent publication, one group of commentators provided the
following statistics: In 1991, an estimated 2,694,000 children were
reported to Child Protective Services agencies as victims of . . .
abuse or neglect. Of these, approximately 15 percent, or 404,100
were sex abuse cases. . . . The numbers for 1992 are even higher
with an estimated 2,936,000 reported cases of . . . abuse and 17
percent, or 499,120 being sex abuse cases. There is also growing
evidence that a substantial portion of the allegations are either
unsubstantiated . . . or false. . .. Of the 2.7 million reported cases for
1991, an average of only 39 percent were substantiated following
investigation.?

The prosecution of adults who physically batter children is a gen-
erally simpler process than the prosecution of sexual abusers. In
physical abuse cases, there is usually ample physical evidence to
support the claim of abuse. Additionally, physicians’ testimony
about the battered child syndrome has uniformly been admitted in
courts and is accepted in the medical profession.? In sexual abuse
cases, however, there is often no physical evidence and reliance on
psychological evidence has therefore become more pronounced.

As with most societal issues being played out in the criminal
courts, however, the road to prosecuting sexual abuse crimes has
been difficult. There has been substantial conflict in these cases
about what evidence should be admissible—most prominently in the
area of admission of expert testimony. The prosecution has claimed
that difficulties encountered inherent in proving sexual abuse has
made the introduction of expert testimony a necessity. The defense

[Section 8:1]

1 The McMartin sexual abuse case in California and the Kelly Michaels
case in New Jersey both underscore the growing belief among many that the
allegations of sexual abuse are reaching hysterical proportions. In both
cases, preschool teachers were accused by several children of sexual
abuse—after numerous suggestive interrogations amid an atmosphere of
hysteria. For an account of the McMartin case, see Coleman, Learning from
the McMartin Hoax, 1(2) Issues in Child Abuse Accusations 68 (1989); Carl-
son, Six Years of Trial By Torture, Time Mag, Jan. 29, 1990. Some of the
details of the interrogation in the Michaels case are contained in the appen-
dix to the New Jersey Supreme Court’s opinion. State v. Michaels, 642 A.2d
1372 (N.J. 1994).

2 Jenkins & Howell, Child Sexual Abuse Examinations: Proposed Guide-
lines for A Standard of Care, 22 Bull Am Acad Psychiatry & L 5, 6 (1994).

3 The battered child syndrome is a diagnostic tool used by physicians
determining the cause of children’s repeated physical injuries.
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§ 8:1 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE

has claimed that much of the expert testimony results in unfair
trials in which innocent people are convicted of crimes they did not
commit.

The purpose of this chapter is to provide an overview for the
practicing lawyer dealing with the child sexual abuse case. Its pri-
mary focus will be to provide an in-depth review of the psychological
evidence aspects of the child sexual abuse case.

Specifically addressed will be the various concepts that have
become integral to the prosecution and defense of child sexual abuse
cases. These concepts include the so-called “child sexual abuse
accommodation syndrome,” the psychological underpinnings for the
claims that “children do not lie about sexual abuse,” the behavioral
profiles often introduced at trial of sexually abused children, and the
growing concern about suggestive interview techniques and anatom-
ical dolls.

Additionally included in this chapter are a review of the various
positions taken by the courts on the admission of psychological evi-
dence, a discussion of the problems that arise in the uncovering of
alleged abuse, and a step-by-step approach to trying the child sexual
abuse case. Furthermore, the special problems of mass declarations
of child abuse (where several children allege abuse at the hands of
the same person) are reviewed. As in most of the chapters in this
book, there are prosecutlon and defense checklists at the end of the
chapter.

§8:2 Special problems of child sexual abuse cases

It is hard to imagine a category of criminal cases that presents
more problems for both sides (and for the court) than child sexual
abuse cases. The whole concept of child sexual abuse is such an
affront to our sensibilities and so difficult to comprehend. With the
growing awareness of child sexual abuse, many parents have been
worried about leaving their child in day care, and many profession-
als in the day care business are terrified of the possibility of a ch11d
making a claim of sexual abuse.

In addition to the difficulties presented in the case of one (or a few)
children alleging abuse, there are special difficulties faced by both
the prosecution and the defense in cases of mass declarations. The
McMartin case in California and the Michaels case in New Jersey
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CHILD SEXUAL ABUSE SYNDROME § 8:3

are perfect examples of the dangers and difficulties in the cases.

§ 8:3 — Prosecution difficulties in child sexual abuse cases

Among the problems faced by prosecutors in these cases are the
following:

e There are usually no witnesses to the crime, other than the
child victim.

e The vast majority of cases occur where the adult in question has
a relationship of trust with the child and the parties are often
loathe to bring suit. There is often a great deal of disbelief by
one parent when the other parent is accused of the acts, and the
child is often pressured to recant the allegation.

o Sexual abuse often leaves no physical evidence as it may consist
of improper touching or other acts.

¢ Children are often unbelievable witnesses and are hampered by
an inability to verbalize and explain all the events.

¢ Children often react in unexpected ways to the abuse, evidenc-
ing behaviors that are difficult for jurors to understand.

e The tales of abuse are often too bizarre to be believed and jurors
assume that the child must be fabricating the tale.

s Adults who abuse children often lead very respectable, upright
lives in society, making it difficult for jurors to believe that the
defendant could have committed such a pernicious act.

* Abused children have often been threatened or warned about
not telling anyone about the abuse and they are therefore terri-
bly afraid to reveal the abuse for fear that they or their family
will-be harmed.

¢ Children are often unable to state when or where the abuse
occurred or specifically how many times it occurred, rendering
their testimony less than believable.

e Children are often traumatized by testifying in court—both as a
result of the public aspect of the proceeding and by the presence

[Section 8:2]

1 Both of the cases referred to, State v. McMartin, and State v.
Michaels, 642 A.2d 1372 (N.J. 1994), involved child sexual abuse claims
made by children who were in day care programs run by the defendants. In
the McMartin case, the jury returned a verdict of not guilty after a year-long
trial. In the Michaels case, the Superior Court and Supreme Court of New
Jersey reversed the conviction (on different issues), with the likely result
that the case will not be able to be retried. The subject of mass declarations
of child abuse is addressed in this chapter.
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§ 8:3 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE

of the abusive individual of whom they are afraid and/or whom
they still love.

As difficult a job as prosecutors have in these cases, defense coun-
sel (and the courts) are faced with equally difficult challenges in the
defense of child sexual abuse cases.

§ 8:4 — Defense difficulties in child sexual abuse cases

Among the difficulties presented in the defense of child sexual
abuse cases are the following:

e Children are naturally sympathetic witnesses, whom jurors
want to protect when they listen to them. Individuals accused of
child sexual abuse crimes, on the other hand, are often not
accorded the presumption of innocence by jurors, but are clearly
viewed with distrust and suspicion. 4

¢ The flood of information on television, newspapers, magazines,
and in other areas of the media about child sexual abuse has
made the subject much more accessible and believable to the
population at large. Many individuals are now convinced that
there is an epidemic of child sexual abuse cases.

e It is almost impossible to find witnesses to corroborate the
adult’s denial of the act(s). How does a defendant prove that the
touching did not occur?

e Stepfathers are often defendants and they have a historically
“evil” reputation, deservedly or not.

e Most courts have permitted children to testify without refer-
ence to specific places, dates, or times, further complicating the
availability of alibi and other defenses.

» Thereis often a lack of witnesses and physical or circumstantial
evidence—the defendant has limited tools to construct a
defense.

e Courts have become increasingly more lenient with
prosecutorial attempts to introduce expert evidence to explain
any discrepancies, bolster the child’s testimony, and to explain
the child’s behavior.

e Some courts are not requiring that the child actually testify in
court, but are permitting videotape testimony, thus depriving
the jury of the right to evaluate the child’s testimony in person.

There has recently been a growing awareness of the problems with
inaccurate uncovering of child abuse by counselors, police, and pros-
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CHILD SEXUAL ABUSE SYNDROME § 8:6

ecutors. Specifically, the use of dolls and certain types of
interrogation techniques have become more suspect.

§ 8:5 — Dilemma of courts handling sexual abuse cases

Courts handling these cases must deal with the dynamic of balanc-
ing their natural sympathy for the victims of crime with their need to
assure the fairness of the proceedings to individuals accused of
crimes. Additionally, courts must balance the need for expert testi-
mony against the danger of unfair prejudice it poses.

Another major problem for the courts is in evaluating the science
behind the testimony. Many courts are confused in the area of psy-
chological testimony and are unsure of who is or who should be an
authority. Additionally, many of the experts are not familiar with
the literature and are not aware of the psychologically controversial
nature of the testimony they are providing to the court.!

O. EXPERT TESTIMONY

§ 8:6 Advent of expert testimony

As the prosecution of sexual abuse cases became more prevalent in
the 1980s, prosecutors began to push the courts to permit the intro-
duction of expert testimony to explain why children were changing
their stories, recanting tales of abuse, and acting in bizarre and
inexplicable fashions. Additionally, prosecutors sought to buttress
their cases by introducing expert testimony to explain to the jury
that sexually abused children often exhibited certain behavior pat-
terns (profiles) and that these patterns were exhibited by the child in
question. Finally, some prosecutors attempted to introduce expert
evidence to suggest that victims of child sexual abuse never or very
rarely lie about such abuse.

The prosecutors in child sexual abuse cases have argued the fol-
lowing: that the rules of evidence should permit expert psychological
testimony; that any difficulties with the expert’s testimony went
towards its weight and not its admissibility; that the jury’s inherent
bias against believing such testimony from children required such
testimony; and that defendants were not unfairly prejudiced by the
introduction of such testimony.

{Section 8:5]

1 Chapter 2 contains a more complete discussion concerning the creden-
tials of expert witnesses.
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§ 8:6 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE

Not surprisingly, defense lawyers began seriously challenging this
expert evidence on a variety of fronts, including challenges to the
relevancy, reliability, and prejudicial effect of such evidence, the
invasion of the jury’s province to determine credibility, the qualifica-
tions of the experts, and the basic unfairness of the testimony.

The result of these arguments for and against expert testimony in
child sexual abuse cases has been to create once again a wide diver-
gence among the courts as to whether expert testimony should be
admissible and, if so, what specific testimony should be considered
by the jury.

To understand the courts’ respective positions, it is necessary to
understand fully the psychological concepts to which the court and
litigants are referring in these cases. To that end, the following
sections will contain an explanation of the psychology behind the
testimony, along with a review of the current literature and the
various difficulties, as understood by the experts.

§ 8:7 — Psychological aspects of child sexual abuse

There are several psychological aspects to child sexual abuse.
There are the psychological aspects to why children do not tell people
immediately about the abuse. There are the behaviors sexually
abused children exhibit, sometimes referred to as behavior profiles.
Additionally, there are the psychological issues regarding recanta-
tion, secrecy, and changes or discrepancies in the retelling of the
abuse. This latter category is most frequently referred to as the child
sexual abuse accommodation syndrome (CSAAS). Finally, there is
the question of children’s memory of and truthfulness about the
abuse as well as children’s suggestibility.

§ 8:8 — Confusion of the courts

Often, the courts (and litigants) confuse or misapprehend the psy-
chological issues. Unfortunately, experts (or those who purport to be
experts) also sometimes confuse these issues themselves, owing to
the substantial and complex problems associated with expert testi-
mony concerning child sexual abuse.

Among the areas of dispute are whether children lie about sexual
abuse, whether there is an identifiable set of behaviors indicated by
victims of sexual abuse, whether psychologists have any special way
of discerning whether children are telling the truth, and whether
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CHILD SEXUAL ABUSE SYNDROME § 8:10

there is any validity to the child sexual abuse accommodation
syndrome.

Further complicating the problem is the courts’ leniency with
regard to expert credentials. Often, the “experts” who testify do not
have sufficient expertise and education to render the opinions they
are giving in court. Because there has been a great deal of latitude by
the courts with regard to expert witnesses, individuals who are not
licensed psychologists or psychiatrists regularly render opinions
that are far beyond their ken. The result of this procedure has been
to create confusion in the courts.

One of the more pronounced misunderstandings has been the con-
fusion of CSAAS evidence with behavioral profiles and the erroneous
belief that CSAAS is a diagnostic syndrome. The following sections
clearly explain the differences among the three types of evidence.

§ 8:9 Three possible types of psychological testimony

Generally, there are three different types of testimony that prose-
cutors have sought to introduce into evidence: behavior profiles of
sexually abused children; child sexual abuse accommodation syn-
drome testimony; and testimony concerning whether children are
telling the truth about sexual abuse.

§ 8:10 —~ Child sexual abuse accommodation syndrome

Psychiatrist Roland C. Summit first introduced a theory to explain
how children adjusted, or accommodated to sexual abuse.' Termed
the child sexual abuse accommodation syndrome (CSAAS), it quickly
found its way into the courtroom. CSAAS consists of some or all of
five elements often seen in sexually abused children: (1) secrecy, (2)
helplessness, (3) entrapment and accommodation, (4) delayed or (5)
conflicted disclosure and retraction.

Although the purpose of defining these characteristics as a syn-
drome was to provide a common language for those working with
abused children, 2 the courts began to admit such evidence in sexual
abuse prosecutions, often to buttress claims of abuse.

According to Dr. Summit and other professionals, CSAAS is not a
diagnostic syndrome. “The syndrome does not detect sexual abuse.

[Section 8:10])

' Summit, M.D., The Child Abuse Accommodation Syndrome, 7 Child
Abuse & Neglect 177 (1983).

214d. at 191. See also Myers, Expert Testimony in Child Sexual Abuse
Litigation, 68 Neb L Rev 1, 67 (1989)(hereinafter Myers, Expert Testimony).
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§ 8:10 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE

Rather it assumes the presence of abuse, and explains the child’s
reactions to it.”? In a criminal case, any evidence that assumes the
existence of a material fact in issue (namely, whether the child was
abused) is potentially dangerous testimony.

The method of using CSAAS in courts has often been erroneous, as
many courts have admitted such syndrome evidence as if it were a
diagnostic syndrome. However, there have been other misuses of the
syndrome. One influential commentator has stated:

If the first error was erroneously equating child sexual abuse
accommodation syndrome with a diagnostic device, the second mis-
take was hardly less serious. Some professionals conflated the
reactions described by Summit, which are not probative of abuse,
with behaviors that are probative of abuse. This combination of
behaviors was then denominated a syndrome, the presence of which
was supposedly probative of abuse. 4 :

Although Myers refers to “behaviors probative of abuse,” the truth
is that many experts also testify about behaviors that are not neces-
sarily probative of abuse.3 In any event, the purpose of CSAAS has
often been lost in the courts and inappropriately admitted.

If CSAAS testimony should be admitted (and that is subject to
some disagreement), the only appropriate way would appear to be as
rebuttal testimony to the issue of delayed or inconsistent reporting
and recantation. Some courts have allowed this testimony in for such
purpose. 8 The purpose of admitting such testimony is to help reha-
bilitate the child’s testimony after it has been attacked on the
grounds of inconsistency, delay, or recantation.

Those who support the admission of such testimony claim that the
jury should be educated about the typical method of explaining such
methods of reporting to contradict the inference that the child is
lying. That is, many people believe that individuals (including chil-
dren) who recant or delay reporting, or who relate inconsistent
stories or stories that change are not being honest. Since such delay-
ing, reporting and recanting behavior is typical of abused children,
juries should be advised of this.

Those who oppose the admission of such testimony argue that
such evidence invades the province of the jury to determine credibil-

3 Myers, Expert Testimony at 67.

41d.

5 Behavioral profiles are addressed in the next section.
6 See, e.g., Hosford v. State, 560 So. 2d 163 (Miss. 1990).
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ity and that it impermissibly suggests that all child vietims are
telling the truth when, in fact, some are not. Additionally, argu-
ments have been made that juries are readily able to understand
why children are afraid to tell about sexual abuse or why they get
confused or recant—namely, that they are children and not adults.
Since these issue are within the range of common understanding,
they do not need to be explained by expert witnesses. There are
jurisdictions that have declined to admit such testimony on these
various grounds.

While CSAAS testimony clearly is helpful in proving actual cases
of child sexual abuse, it is exceedingly dangerous in cases in which
the allegations are not true. In the cases where abuse by the defen-
dant has not occurred, CSAAS testimony often eliminates the only
defense the defendant can present. Again, the problem in sexual
abuse cases is that in the courts’ concern for the welfare of the child,
they often lose sight of the fact that in all criminal proceedings
defendants enjoy the constitutional presumption of innocence and
entitlement to present a defense. '

The Supreme Court of Arizona highlighted the problem of appro-
priate focus in State v. Moran,” noting that “[gliven the egregious
nature of child molestation, we are tempted to stretch the rules of
evidence to their utmost. . . .”® That court also noted that child
sexual abuse cases are “an evolving area of the law that calls for
creative, cautious, and reliable approaches to issues of proof that
endeavor to protect blameless children and give their alleged abusers
sufficient due process safeguards.”®

§8:11 — Behavioral profiles of sexually abused children

According to many psychologists who specialize in the area of child
sexual abuse, there are several observable behaviors that are exhib-
ited by the abused child. The admissibility of this evidence,
sometimes referred to as a “profile” of the sexually abused child, has
generated a lot of disagreement in the courts. Among the behaviors

7 State v. Moran, 728 P.2d 248 (Ariz. 1986).

81d. at 251 n.2.

91d. Again, the court here seems to have lost sight of the purpose of a
criminal trial: for a jury to determine beyond a reasonable doubt whether an
individual, presumed to be innocent, has committed the acts with which he
is charged. No more and no less is to be accomplished in a criminal case. It is
not the appropriate forum to focus on the rights of the child nor is it the place
to protect blameless children. The job of protecting children is for the family
courts and the department of social services in these cases.
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described by experts in the case law ! on sexual abuse are the follow-
ing characteristics: pre-mature sexual knowledge, anger,
depression, low self-esteem, fear of abuse stimuli, sexualized play,
aggression, fear, clingyness, withdrawal, overly compliant and
eager-to-please behavior, bed wetting, nightmares, excessive mas-
turbation, and drawing figures with exaggerated or missing limbs.

These behaviors do not account for the full range of exhibited
behaviors by children who have been abused. In addition, many of
these behaviors are exhibited by children who have been exposed to
or endured other trauma (divorcing parents, psychologically or phys-
ically abusive parents, or death of a parent, among others).2 Even
more significantly, some of these behaviors are exhibited by children
without significant traumatic situations. 3

In the past few years, however, there has been a growing consen-
sus among professionals about the existence of specific, unique
behaviors exhibited by children who have either “personal or vicari-
ous sexual experience.”4 Specifically, these behaviors include “age-
inappropriate knowledge of sexual acts or anatomy, sexualization of
play and behavior in young children, the appearance of genitalia in
young children’s drawings, and sexually explicit play with anatomi-
cally detailed dolls.”$

Another study that collected the results of various professional
dealings with sexually abused children found a high level of agree-
ment that the following factors indicated sexual abuse:

age-inappropriate sexual knowledge; sexualized play; precocious
behavior; excessive masturbation; preoccupation with genitals;
indications of pressure or coercion exerted on the child; the child’s
story remains consistent over time; the child’s report indicates an
escalating progression of sexual abuse over time; the child describes
idiosyncratic details of the abuse; and physical evidence of the

[Section 8:11]

1 There is a distinction between what the experts are writing about in
scientific publications and what testimony has been admitted in the court-
room. The former is far more specific and exact than the latter.

2 See, for example, studies collected in Cappy & Moriarty, Child Sexual
Abuse Syndrome: Exploring the Limits of Relevant Evidence, 1 Crim Proc L
Rev 1(1991); Myers, Expert Testimony at 62.

3 Gardner, Sex Abuse Hysteria, Salem Witch Trials Revisited, 60-65
(1991).

4 Myers, Expert Testimony at 62.

51d.

Page 8-12






CHILD SEXUAL ABUSE SYNDROME § 8:11

abuse. 8

However, these results are by no means conclusive that the abuse
has occurred. They simply are probative that abuse may have
occurred. What the studies have failed yet to do, however, is to
determine the application of these findings, or to ascertain how
scientifically controlled these various survey findings were and
whether enough children who were not abused are not exhibiting
such behaviors. Whether an accurate diagnosis of child sexual abuse
can be made by these observations has not yet reached the level of
necessary consensus among professionals, however, to be readily
admitted by all courts.

For example, numerous important questions have not yet been
sufficiently addressed:

e Do children who have watched pornographic movies exhibit
these same behaviors?

e Do children exhibit these behaviors if they saw their parents (or
babysitter, for example) having sex?

e What is the effect of sexually explicit lyrics in music on
children?

¢ Do children who learn about sexuality at an early age from
other children exhibit these behaviors?

¢ Do children who have locked at pornographic pictures or books
exhibit such behaviors?

e Is there any difference exhibited in groups of children from
different socio-economic backgrounds and cultures?

* Have the changing mores of our society in the last several years
resulted in children learning about sexuality at increasingly
younger ages? What has been the effect of the media and televi-

sion access to sexual information on children’s early sexual

knowledge??

6§ Conte, Evaluating Children’s Reports of Sexual Abuse: Results From a
Survey of Professionals (unpublished), cited in Myers, Expert Testimony at
75. .

7 The highly sexualized rap songs of the last few years seem to emphasize
change in sexual knowledge among younger people. Additionally, the
proliferation of twelve and thirteen- year-old children having sex suggests
that children are being exposed to much more sexual information than
previously believed.

Children who are brought up by neglectful parents or substance addicted
parents are often exposed to sexual issues at a very young age, as a result of
a lack of parental supervision. That does not mean, however, that those
children were sexually abused.
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In addition to these questions, the courts have addressed the other
questions concerning whether the behavior profiles sought to be
introduced really are evidence of the type that should be admitted.

§ 8:12 — — Do sexual abuse victims react in an identifiable
pattern?

One of the more difficult problems for many of the courts dealing
with the question of whether to admit evidence of child sexual abuse
is whether abused children react in an identifiable pattern. It
appears, at this point, that sexually abused children do not exhibit a
specific pattern of symptoms and that it is difficult to accurately
diagnose children on the basis of such symptoms.! There are, how-
ever, individuals who claim to be able to diagnose sexual abuse from
behavior patterns. 2

According to most of the literature on the subject, the reactions to
sexual abuse vary with the child, the nature and severity of the
abuse, and the age of the child. Additionally, because of each individ-
ual’s unique makeup, children exposed to the same abuse (for
example, two children of an abusive father) may react in totally
different fashions. As one commentator notes, there is “great varia-
bility in the type and severity of the children’s reactions.” 3

In a National Institute of Mental Health study, written up by
Lenore Walker, 4 over thirty-five different symptoms were noted in a
study of 369 sexually abused children. Although roughly one-third of

[Section 8:12)

1 See, e.g., Haugaard & Reppucci, The Sexual Abuse of Children, A Com-
prehensive Guide to Current Knowledge and Intervention Strategies 177—
78 (1988); Gardner, Sex Abuse Hysteria, Salem Witch Trials Revisited
(1991); and studies collected in Note, The Unreliability of Expert Testimony
on the Typical Characteristics of Sexual Abuse Victims, 74 Geo LJ 429, 440-
41 (1985).

2 Many individuals who testified as experts in sexual abuse cases claim to
be able to diagnose child sexual abuse by the behavior patterns of children.
See, e.g., Allison v. State, 346 S.E.2d 380 (Ga. App. 1986), in which three
expert witnesses testified about child sexual diagnoses based on behaviors
exhibited by the child. A

3 Meyers, Expert Testimony in Child Sexual Abuse Litigation, 88 Neb L
Rev 1, 55 (1988). This comprehensive article was published as part of a
multi-disciplinary group composed of a law professor and several mental
health practitioners. It has been widely cited by various courts around the
country.

4 Handbook on Sexual Abuse of Children, Assessment and Treatment
Issues (1988).
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the children suffered from low self-esteem, there were no symptoms
that were exhibited by a majority of the children.5

§ 8:13 — — Do sexually abused children act like other
children?

Another issue that has arisen in child sexual abuse prosecutions is
that sexually abused children exhibit many behaviors that are simi-
lar to children who have been subjected to other forms of abuse, such
as battering, emotionally abused and neglected. As one commentator
has noted:

[Olne cannot reliably say that a child exhibiting a certain combina-
tion of behaviors has been sexually abused rather than, for
instance, physically abused, neglected, or brought up by psychotic
parents. Although future research may support identification of
victims by their behaviors, such identification is currently not
possible. !

The behaviors exhibited by sexually abused children are often the
behaviors of a child who has been betrayed, treated cruelly, terrified
and emotionally damaged. In that sense, those children really are
not different from the children whose parents berate them or beat
them, starve them, or neglect them. At the most fundamental level,
the child is not thriving because of mistreatment. “The problems are
not abuse-specific; . . . the common problems all can be tied to the
lack of nurturance . . . all [caregivers] failed to provide sensitive,
supportive care for their child.”?

In the courtroom, however, the fact that the behaviors are not
truly distinct from one another damages their ability to be relevant,
probative evidence. The lack of discriminant ability is often fatal in
evidentiary decisions. More than one court has remarked on this
issue:

Suffice it to say, then, that the literature in the area is disparate
and contradictory and that the child abuse experts have been una-
ble to agree on a universal symptomology of sexual abuse, especially
the precise symptomology that is sufficiently reliable to be used

5 A chart containing the symptoms is contained in Cappy & Moriarty, The
Child Sexual Abuse Syndrome: Exploring the Limits of Relevant Evidence
in Criminal Trials, 1 Crim Prac L Rep 1, 2 (1993).

[Section 8:13]

Y Haugaard & Reppucci, supra, at 178,

2 Freidrich, Psychotherapy of Sexually Abused Children and Their Fami-
lies 25 (1990).
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confidently in a forensic setting as a determinant of abuse.3

Additionally complicating the issue is the fact that some experts in
the field believe that certain of the behaviors ascribed to sexual
abuse are actually normal childhood behaviors—such as temper tan-
trums, bedwetting, and nightmares.* Since these behaviors are
often not indicative of abuse, there is a further dilution of their
probative value.

Despite these problems inherent in the evidence, many courts (as
will be fully discussed later in the chapter) have admitted evidence of
behaviors exhibited by alleged abused children. In many jurisdic-
tions, it would appear that the analysis performed by the Utah
Supreme Court in Rimmasch was not undertaken. Rather, several
courts have simply reviewed the expert testimony in a cursory fash-
ion and decided to admit such testimony without benefit of much
analysis.

§ 8:14 — Do sexually abused children lie about the abuse?

In case after case, prosecutors have introduced (or attempted to
introduce) evidence through expert witnesses that victims of sexual
abuse simply do not lie about their abuse. According to these experts
who testify, children generally do not have sufficiently developed
sexual knowledge to fabricate a tale of abuse, nor do they have the
motivation to do so. These experts may also claim that children are
reluctant to discuss the abuse and find it painfully difficult to relate
such tales of abuse.

There are studies to support the claims that children do not lie
about sexual abuse.! Empirical data would seem to support the

claim that small children really would not know enough to fabricate

3 State v. Rimmasch, 775 P.2d 388, 401 (Utah 1989).

4 Gardner, M.D., Sex Abuse Hysteria, Salem Witch Trials Revisited
60-65 (1991).

[Section 8:14]

1 See, e.g., Berliner & Barbieri, The Testimony of the Child Victim of
Sexual Assault, 40 J. Soc. Issues 125, 127 (1984), stating:

there is little or no evidence indicating that children’s reports are unreliable,
and none at all to support the fear that children often made false accusations
of sexual assault or misunderstand innocent behavior by adults. . . . Not a
single study has ever found false accusations of sexual assault a plausible
interpretation of a substantial portion of cases. Goodman, Aman & Hirsch-
man report that in their experiments, “children never made up false stories
of abuse even when asked questions that might foster such reports.”
(emphasis supplied).
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such tales. For example, how would a four-year-old child have any
knowledge to create the suggestion that a male adult put his penis in
her mouth? Nothing in her realm of experience enables her to make
such a statement. And yet, there are other influences on children,
such as exposure to sexually explicit material, suggestibility in the
interview process and manipulation by a trusted adult, that could
affect a child’s statements.

In studies addressing when children lie, researchers have identi-
fied five motivations for children to be inclined to fabricate. These
motivations are “(1) avoiding punishment; (2) sustaining a game; (3)
keeping a promise (e.g., protect a loved one); (4) achieving personal
gains (e.g. rewards, being accepted into a group); (5) and avoiding
embarrassment.”?

The authors discussed various studies in which children were
given one of the above-listed motives to lie. One study involved
parents kissing their child while giving them a bath. Another study
involved children watching an adult spill ink and then being told by
that adult that the adult would be in trouble if the child told anyone
about spilling the ink. A sizable percentage (42 percent) of five-year-
olds involved in the study claimed to have no knowledge when asked
about the spilled ink. In the bathtub experiment, half the children
did not tell the truth in response to questions asked of them.

In making the connection between children’s willingness and abil-
ity to lie in these five scenarios, the authors state as follows:

Until now, researchers who have claimed that children cannot be
coached to distort their testimony appear to have tilted the odds
toward finding truthfulness among preschoolers by implicitly using
motives that favor a truthful outcome (e.g., Goodman et al., 1990;
Saywitz et al., 1991). There were no motives for the child to make
false disclosures in these earlier studies.

In sum, the most recent research on lying has attempted to approxi-
mate real-life crime contexts by weaving effect and motive into
studies of recollection and by using highly familiar contexts such as
observing loved ones break toys or being kissed while in the bath-
tub. Young children will consciously distort their reports of what
they witnessed, and they will do so more in response to some
motives (e.g., fear of reprisal and avoidance of embarrassment) than
others (e.g., to sustain a gain, gain rewards). 3

2 Ceci & Bruck, Suggestibility of the Child Witness: A Historical Review
and Synthesis, 113 Psychol Bull 403, 426 (1993), referring to the results of
numerous studies.

31d. at 426.
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Although these studies do not prove that children may lie about
abuse, they certainly call into question the studies that claim
unequivocally that children do not lie about abuse. For those attor-
neys who are in jurisdictions which permit testimony about
credibility, it would be wise to review the Ceci and Bruck article in
its entirety and find out if there are any follow-up articles that have
been published subsequently.

§ 8:15 — — Effects of exposure to sexually explicit material

It is conceivable that a four-year-old has heard about sexual inci-
dents or matters from an older sibling, a friend, or from watching the
Geraldo show while the babysitter was on the phone. In short, there
are many ways that a child could develop sexually precocious knowl-
edge, although it may be difficult to pinpoint such acquisition of
knowledge in a specific child. _

We live in a world where sexual mores have loosened drastically in
the last several years. What was once unheard of is now common-
place. Profanity and sexual messages are everywhere—from
advertising to MTV to movies and magazines. This has had an effect
on younger children, as mental health professionals will attest.1

Often, there are relatively harmless types of exposure to sexually
explicit scatological knowledge—children playing doctor, or watch-
ing a movie such as Dennis the Menace where one child fools another
_into kissing a doll’s bare bottom. Children are naturally curious, and
“private parts” often generate a great deal of curiosity.

When children are eight or nine, it is now more likely that they
have been exposed to a fair amount of sexually explicit information
on the television, in the movies and in the lyrics of song.? Children
permitted to “channel surf” at will on the television without supervi-
sion will find material to which they should not be exposed. Any child
who goes to the movies cannot help but be exposed to sexually
explicit material. Even clothing advertisements are sexually

[Section 8:15]

1 See, e.g., Gardner, Sex Abuse Hysteria: Salem Witch Trials Revisited,
19-22 (1991).

2 Lyrics, for instance, such as the one from popular Snoop Doggy Dog
song, Gin and Juice — “I'm dialing 187 (murder) with my dick in your
mouth.”
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suggestive.3

Clearly, by the time a child is thirteen or fourteen, the child has
sufficient sexual knowledge to comprehend and report sexual abuse

" as well as sufficient knowledge to fabricate sexual abuse. The huge

increase in pregnancies among young girls of twelve, thirteen, and
fourteen clearly indicates a growing exposure to and engagement in
sex at younger and younger ages.

In children of all ages, however, there is always the possibility that
they inadvertently observed their parents or babysitters engaging in
sexual behavior.

§ 8:16 — — Suggestibility and interrogation of children

In other circumstances, some believe that the nature of the ques-
tioning about the abuse can confirm what actually never occurred.
Recently, the Supreme Court of New Jersey issued an explosive
opinion detailing the suggestive methods by which the police interro-
gated children in a sexual abuse case. In State v. Michaels,? the
prosecution alleged that Ms. Michaels abused an entire preschool
class. Numerous children confirmed the abuse and there were
experts to testify about the behavioral effects of the child abuse. The
defendant was ultimately convicted of 114 counts of child sexual
abuse and sentenced to forty-seven years in jail.

On appeal, the New Jersey Superior Court reversed the conviction
on various grounds. The supreme court subsequently heard the case
only on the issue of the method of interrogation of the children and
affirmed the superior court. In discussing whether the interrogation
of children was suggestive, the court stated that “an investigatory
interview of a young child can be coercive or suggestive and thus
shape the child’s responses . . . . If a child’s recollection of events has
been molded by an interrogation, that influence undermines the
reliability of the child’s responses as an accurate recollection of
actual events.”2

In the Michaels case, the court quoted pieces of the tape-recorded
interviews and remarked that numerous children were told that the
defendant was in jail because she had hurt children. They were also

3 The concern over sexually suggestive advertising, especially with the
use of teenage models, became more vocal in the late summer of 1995. See,
e.g., Carlson, Where Calvin Crossed the Line, TIME, Sept 11, 1995, at 64.

[Section 8:16]

1 State v. Michaels, 642 A.2d 1372 (N.J. 1994).
21d. at 1377.
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told to keep her in jail and to be the “little detectives” for the police.
Mock police badges were given to the children who cooperated. In
addition, the children were subjected to mild threats, cajoling, and
bribery.

In sum, the court found that “the interviews of the children were
highly improper and employed coercive and unduly suggestive meth-
ods. As a result, a substantial likelihood exists that the children’s
recollection of past events was both stimulated and materially influ-
enced by that course of questioning.”3

The court relied on the various psychological studies to support its
finding that there was a substantial likelihood that the children’s
recollections were tainted. ¢

The dangers of suggestibility were addressed at length in a recent
article by researchers Stephen J. Ceci and Maggie Bruck.5 In that
article, the authors review the research and results of studies per-
formed on children’s memories and suggestibility over the past
several decades. Among the interesting findings made by these
researchers were that children have a fragile boundary between
reality and fantasy and may be confused about the source of certain
memories. 8 Additionally, children are susceptible to adult question-
ing and often act in a manner that shows that they desire to comply
with a respected authority figure.?

Thus, when police, social workers, or parents question a child
about sexual abuse, they may be unknowingly suggesting the
answer to the child in their questions. Apparently, “children some-

3 1d. at 1380.

4 Studies relied upon by the New Jersey Supreme Court include: Poole &
White, Effects of Question Repetition on Eyewitness Testimony of Children
and Adults, 27 Developmental Psychology, (Nov 1991); Goodman & Hegel-
son, Child Sexual Assault: Children’s Memory and the Law, 40 U Miami L
Rev 181 (1985); Younts, Evaluating and Admitting Expert Opinion Testi-
mony In Child Sexual Abuse Prosecutions, 41 Duke LJ 691 (1991); King &
Yuille, Suggestibility and the Child Witness, in Children’s Eyewitness Mem-
ory (Ceci, et al eds 1987); Berger, The Deconstitutionalization of the
Confrontation Clause; A Proposal for a Prosecutorial Restraint Model, 76
Minn L Rev 557 (1992); and Ceci, Age Differences in Suggestibility, in
Children’s Eyewitness Memory (Ceci, et al eds 1987).

5 Ceci & Bruck, Suggestibility of the Child Witness: A Historical Review
and Synthesis, 113 Psychol Bull 403 (1993)(hereinafter Ceci & Bruck).

6 1d. at 417-18.

7 Accord Gardner, Sex Abuse Hysteria: The Salem Witch Hunts Revisited
94~95 (1991).

Page 8-20






CHILD SEXUAL ABUSE SYNDROME § 8:18

times attempt to make their answers consistent with what they see
as the intent of the questioner rather than with their knowledge of
the event. 8

§ 8:17 — — Importance of videotaping interrogation

The United States Supreme Court in Idaho v. Wright ' noted that
the failure to use a videotaped interview with children in sexual
abuse cases created the potential for elicitation of unreliable infor-
mation.

The guidelines referred to in this book that detail proper interview
techniques, along with the commentators, uniformly support the use
of videotaping to make certain there is no coerciveness to the initial
allegation. 2

If there has been no videotaping in your case, urge the court to
provide you wide latitude pretrial, and if it gets that far, during trial
to fully develop any theory of suggestive or coercive questioning.
Make sure you have reviewed the literature of the effects of suggesti-
bility before you proceed with an examination. You will need to know
what constitutes inappropriate questioning before you start your
case.

§ 8:18 — — Dangers of repetitive questioning

According to the experts, there is a substantial danger that when
children are repeatedly questioned, they will begin to mold their
answers to the desires of the interrogators. When such interrogators
are the prosecution (or their agents), the child’s testimony will begin
to be molded according to the prosecution’s vision. The Supreme
Court of New Jersey remarked on this phenomenon in the case of
State v. Michaels,:

The use of incessantly repeated questions also adds a manipulative
element to an interview. When a child is asked a question and gives
an answer, and the question is immediately asked again, the child’s

8 Ceci & Bruck at 418-22.

[Section 8:17]

1 Idaho v. Wright, 497 U.S. 805 (1990).

2 See generally Berger, The Deconstitutionalization of the Confrontation
Clause: A Proposal for Prosecutorial Restraint Model, 76 Minn L Rev 557,
608 (1992); Goodman & Hegelson, Child Sexual Assault: Children’s Memory
and the Law, 40 U Miami L Rev 181, 195, 198-99 (1985).

[Section 8:18]

1 State v. Michaels, 642 A.2d 1372 (N.J. 1994).
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normal reaction is to assume that the first answer was wrong or
displeasing to the adult questioner. . . . The insidious effects of
repeated questioning are even more pronounced when the questions
themselves over time suggest information to the children.?

In light of the results of these studies, there is a real need for
prosecutors to be especially careful about how they conduct their
interviews and a special motive for defense lawyers to carefully
inquire about such interrogation.

§8:19 — — Appropriate interrogation techniques

As discussed earlier, it is critically important in child sexual abuse
cases to ascertain that investigation was done properily—whether
you are a defense lawyer or a prosecutor. There are guidelines
promulgated for the proper interrogation of children, requiring that
the interviewer remain “open, neutral and objective,” and that the
interviewer avoid asking leading questions, never threaten a child or
try to force a reluctant child to talk. Additionally, the interviewer
should never tell the child what other people have reported.?

To learn appropriate techniques for interviewing children, you
may want to review the studies and guidelines studies and guide-
lines available on the subject. ?

21d. at 1377 (citing Poole & White, Effects of Question Repetition on
Eyewitness Testimony of Children and Adults, 27 Dev Psychol 975 (1991)
and Goodman & Helgeson, Child Sexual Assault: Children’s Memory and
the Law, 40 U Miami L Rev 181, 195 (1985)).

[Section 8:19]

Y Michaels, 642 A.2d at 1378, quoting American Prosecutors Research
Institute, National Center for Prosecution of Child Abuse, Investigation and
Prosecution of Child Abuse 7-9, 24 (1987).

2 Those studies and guidelines include Myers, The Child Witness: Tech-
niques for Direct Examination, Cross-Examination and Impeachment, 18
Pac LJ 801 (1987); American Academy of Child and Adolescent Psychiatry:
Guidelines for the Clinical Evaluation of Child and Adolescent Sexual
Abuse, 27 Am Acad Child Adolescent Psychiatry 655 (1988); Jenkins &
Howell, Child Sexual Abuse Examinations: Proposed Guidelines for a Stan-
dard of Care, 22 Bull Am Acad Psychiatry & L 5 (1994).
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§ 8:20 — — Anatomical doll debate

Anatomical dolls have been used for many years to help children
who are believed to have been abused explain the abuse.! According
to the experts, many professionals base their opinions on whether
children were abused by watching them play with anatomical dolls. 2
There has developed, however, a growing debate about the use of
these dolls among professionals.

Specifically, some professionals claim that the dolls are sugges-
tive, simply because they are anatomically correct. For example, a
“child may insert a finger into a doll’s genitalia simply because of its
novelty or ‘affordance.’® The fact that a child will put two dolls
together, simply because they fit together, needs to be considered in
these cases.

The second problem alleged with anatomical dolls is that no con-
trol studies have been done. In other words, there are no standards
for how nonabused children play with these dolls and there is no
established protocol addressing the proper manner of how dolls
should be used during the interview.

Dr. Richard Gardner, Clinical Professor of Child Psychiatry at the
College of Physicians and Surgeons at Columbia University, claims
that the exaggeration of the dolls’ genitalia renders them overly
suggestive:

The child cannot but be startled and amazed by such a doll. The
likelihood of the child’s ignoring these unusual genital features is
almost at the zero level. Accordingly, the dolls almost demand
attention and predictably will bring about the child’s talking about
sexual issues. Again, the contamination here is so great that the
likelihood of differentiating between bona fide and fabricated sex
abuse has become reduced considerably by the utilization of these
terrible contaminants.

If one gives a child a peg and a hole, the child is going to put the peg
in the hole unless the child is retarded or psychotic. . . . Give a child
one of these female anatomical dolls with wide open mouth, anus,
and vagina, the child will inevitably place one or more fingers in one
of these conspicuous orifices. For many . . ., such an act is “proof”

{Section 8:20])

1 See Boat & Everson, The Use of Anatomical Dolls Among Professionals
in Sexual Abuse Evaluations, 12 Child Abuse & Neglect 171 (1988).

2 Mason, A Judicial Dilemma: Expert Witness Testimony in Child Sex
Abuse Trials, 19J. Psych. & L. 185, 197-204 (1991).

3 Ceci & Bruck at 423.
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§ 8:20 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE

that the child has indeed been sexually abused. ¢

According to the review of studies considered by Ceci and Bruck,
there are inconsistent results about whether anatomical dolls were
probative of sexual abuse. Ceci and Bruck state the following:

Our reading of the literature suggests that the techniques for using
anatomical dolls have not been developed to the level that they
allow for a clear differentiation between abused and nonabused
children. It seems that for a small number of nonabused children,
the dolls are suggestive in that these children engage them in sex-
ual play.5

In the event you are handling a case in which anatomical dolls were
used, it is important to review the research on these issues and
discuss the matter fully with your expert.

[ VT

4 Gardner, M.D., Sex Abuse Hysteria: The Salem Witch Trials Revisited
52 (1991).

51d. at 424—-25. Among the anatomical doll studies reviewed in this article
are August & Forman, A Comparison of Sexually Abused and Nonabused
Children’s Behavioral Responses to Anatomically Correct Dolls, 20 Child
Psychiatry & Human Dev 39 (1989), White, Interviewing Young Sexual
Abuse Victims with Anatomically Correct Dolls, 10 Child Abuse & Neglect
519 (1986); Realmuto, Specificity and Sensitivity of Sexually Anatomically
Correct Dolls in Substantiating Abuse: A Pilot Study, 29 J Am Acad Child &
Adol Psych 743 (1990); Cohn, Anatomical Doll Play of Preschoolers Referred
for Sexual Abuse and Those Not Referred, 15 Child Abuse & Neglect 455
(1991).
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@ Medico-legal Issues in the Evaluation
of Child Sexual Abuse

Rich Kaplan, MD

Medical Director

Center on Child Abuse and Neglect
South Dakota Children’s Hospital

What constitutes an appropriate medical
evaluation of an allegedly sexually abused child?

Guiding Principles
I Patient Centered

I Medically Oriented
i Evidence Based

Patient Centered
1 Independent

g:‘ I Humane

Medically Oriented

B Diagnosis and Treatment
I Undiagnosed conditions
I Signs of other maltreatment
I ST.D.s
I Psychotherapy
I Safety-Protection

Evidence Based

§ An Abuse Epistemology
I Refereed Journals
I Relevant Clinical Experience
I Not Theories
I Daubert

The Exam

I History/Interview
.‘y 1 Laboratory/x-ray
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History/interview
B Focal vs. Suggestive
1 Dolls?

B The Healing Starts

Physical Exam

i Developmental Assessment
B Growth Parameters

1 Complete Head To Toe

B Genital Exam/Colposcopy
Lab and X-ray

1 GC

§ Chlamydia

i HSV

i HPV

@ PCR vs Culture

R Serology

B Skeletal Series

The Examiners

1 The Interviewer

B The Practitioner
Diagnostic Formulation
i History

I Behavioral Changes

B Physical Findings

I Lab/X-ray
Documentation

i To Tape or Not to Tape

Ethical Medical Testimony

I Science and experience --not theory
§ Don't take sides
I The truth will set you free
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AMERICAN ACADEMY OF PEDIATRICS

Committee on Child Abuse and Neglect

Guidelines for the Evaluation of Sexual Abuse

of Children

There are few areas of pediatrics that have so
rapidly expanded in clinical importance in recent
vears as sexual abuse of children. What Kempe
referred 1o in 1977 as a “hidden pediatric problem™!
is certainly less hidden. Recent incidence studies.
while imperfect, suggest approximately 1% of chil-
dren will experience some form of sexual abuse
each year.” Children may be sexually abused either
in intrafamilial or extrafamilial settings and are
more frequently abused by males. Boys may be
victimized nearly as often as girls. Adolescents are
perpetrators in at least 20% of reported cases,? and
women may be perpetrators, especially in day-care
settings.® Pediatricians will encounter these cases
in their practices and will be asked by parents and
other professionals for their opinions. These guide-
lines are prepared for use by the primary care
pediatrician. Pediatricians who “specialize™ in the
area of child abuse or child sexual abuse have
generally developed their own protocols for their
referral practices. In addition, specific American
Academy of Pediatrics guidelines for the evaluation
of rape of the adolescent are published and should
be used for this age-group.*

Because a pediatrician has unique skills and a
trusted relationship with patients and families, he
or she will often be in a position to provide essential
support and gain information not readily available
to others involved in the investigative, evaluative,
or treatment processes. By the same token, the
pediatrician may feel inadequately prepared to per-
form a medical examination of a sexually abused
child. The pediatrician should think about these

The recommendations in this statement do not indicate an
exclusive course of treatment to be followed. Variations. taking
into account individual circumstances, may be appropriate.
This statement has been approved by the Council on Child and
Adolescent Health.

PEDIATRICS (ISSN 0031 4005). Copyright € 1991 by the
American Academy of Pediatrics.

254 PEDIATRICS Vol. 87 No. 2 February 1991

issues when determining how best to utilize his or
her skills while avoiding actions that may obstruct
the collection of essential evidence. The pediatri-
cian should know what resources are available in
the community and should identify these in ad-
vance, including a consultant with special expertise
in evaluating sexually abused children.

DEFINITION

Sexual abuse can be defined as the engaging of a
child in sexual activities that the child cannot com-
prehend, for which the child is developmentally
unprepared and cannot give informed consent, and/
or that violate the social and legal taboos of society.
The sexual activities may include all forms of oral-
genital, genital, or anal contact by or to the child.
or nontouching abuses, such as exhibitionism, voy-
eurism, or using the child in the production of
pornography.' Sexual abuse includes a spectrum of
activities ranging from violent rape to a gentle
seduction.

Criminal statutes define and classify sexual abuse
as misdemeanors or felonies, depending on whether
varying degrees of penetration of body orifices oc-
curred or whether physical or psychological force
was used.

Sexual abuse can be differentiated from “sexual
play” by assessing the frequency and coercive na-
ture of the behavior and by determining whether
there is developmental asymmetry among the par-
ticipants. Thus, when voung children are mutually
looking at or touching each other’s genitalia, and
they are at the same developmental stage, no coer-
cion is used, and there is no intrusion of the body,
this should be considered normal (ie, nonabusive)
behavior. However, when a 6-year-old coercively
tries to have anal intercourse with a 3-year-old, this
is not normal behavior, and the health and child
protective systems should respond to it whether or
not is is legallv considered an assault.

@)
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PRESENTATION

Sexually abused children will be seen by pedia-
tricians in a variety of circumstances: (1) They may
be brought in for a routine physical examination or
for care of a medical illness, behavioral condition,
or physical finding that would include child sexual
abuse as part of the differential diagnosis. (2) They
have been or are thought to have been sexually
abused and are brought by a parent to the pediatri-
cian for evaluation. {3) They are brought to the
pediatrician by social service or law enforcement
professionals for a “medical evaluation” as part of
an investigation.

In the first instance, the diagnosis of sexual abuse
and the protection of the child from further harm
will depend on the pediatrician’s willingness to
consider abuse as a possibility. There are many
ways sexual abuse can present,® and because chil-
dren who are sexually abused are generally coerced
into secrecy, a high index of suspicion is required
to recognize the problem. On the other hand, the
presenting symptoms are often so general in nature
(eg, sleep disturbances, enuresis, encopresis, pho-
bias) that caution must be exercised because these
behaviors may be indicators of physical or emo-
tional abuse or other nonabuse-related stressors.
Among the more specific signs and symptoms of
sexual abuse are rectal or genital pain, bleeding, or
infection; sexually transmitted diseases; and devel-
opmentally precocious sexual behavior. Pediatri-
cians evaluating children who have these signs and
svmptoms should at least consider the possibility
of abuse and, therefore, should complete a report
(see below).

Pediatricians who suspect sexual abuse as a pos-
sibility are urged to inform the parents of their
concerns in a neutral and calm manner. It is critical
to realize that the individual who brought the child
to the pediatrician may have no knowledge of, or
involvement in, the sexual abuse of the child. The
physician may need to reinforce this point with
office, clinic, or hospital staff. Children spend many
hours in the care of people, other than the parents,
who may be potential abusers. A complete history,
including behavioral symptoms and associated
signs of sexual abuse, should ensue. In some in-
stances, the pediatrician may need to protect the
child and, therefore, may delay informing the par-
ent(s) until a report is made and an expedited
interview with law enforcement and child protec-
tive services agencies can be conducted.

TAKING A HISTORY/INTERVIEWING THE
CHILD

In many states, the suspicion of child sexual
abuse as a possible diagnosis requires a report to

the appropriate law enforcement or child protective
services agency. All physicians should know what
their state law requires and where and when to file
a written report. The diagnosis of sexual abuse has
both civil {protective) and criminal ramifications.
Investigative interviews should be conducted by the
designated agency or individual in the community
to minimijze repetitive questioning of the child. This
does not preclude physicians asking relevant ques-
tions needed for a detailed pediatric history, includ-
ing a review of systems. Occasionally children will
spontaneously describe their abuse and indicate
who it was who abused them. When asking 3- to 6-
year-old children about abuse, the use of line draw-
ings, dolls,” or other aids® may be helpful. The
American Academy of Child and Adolescent Psv-
chiatry has guidelines for interviewing sexually
abused children.® Children may also describe their
abuse during the physical examination. It is desir-
able for those conducting the interview to use non-
leading questions; avoid demonstrations of shock,
disbelief, or other emotions; and maintain a “tell
me more” or *and then what happened” approach.
If possible, the child should be interviewed alone.

A behavioral review of systems may reveal events
or behaviors relevant to sexual abuse, even in the
absence of a clear history of abuse in the child.®
The parent may be defensive or unwilling to accept
the possibility of sexual abuse. This unwillingness
is not of itself diagnostic, but it also does not negate
the need for investigation.

In the second situation, where children are
brought to physicians by parents who suspect
abuse, the same behavioral history and approach is
warranted.

In the third instance, when children are brought

'by protective personnel, little or no history may be

available, other than that provided by the child.
The pediatrician should try to obtain an appropri-
ate history in all cases before performing a medical
examination. The child may spontaneously give
additional history during the physical examination
as the mouth, genitalia, and anus are examined.
When children are brought in by professionals, the
history should focus on whether the symptoms are
explained by sexual abuse, physical abuse to the
genital area as a response to toileting accidents, or
other medical conditions.

PHYSICAL EXAMINATION

The physical examination of sexually abused
children should not lead to additional emotional
trauma for the child. The examination should be
explained to the child and conducted in the pres-
ence of a supportive adult not suspected of being
party to the abuse. Many children are anxious about
giving a history, being examined. or having proce-
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dures performed. Enough time must be allotted to
relieve a child’s anxiety.

When the alleged sexual abuse has occurred
within 72 hours, and the child provides a history of
sexual abuse including ejaculation, the examination
should be performed immediately. In this acute
situation, rape kit protocols modified for child sex-
ual assault victims should be followed to maintain
a “chain of evidence.” Adult rape kits have been
adapted and standardized in some states (Florida,
Indiana). These are available in emergency rooms,
rape treatment centers, or law enforcement agen-
cies. When more than 72 hours has elapsed, the
examination usually is not an emergency, and
therefore, the evaluation should be scheduled at the
earliest convenient time for the child, physician,
and investigative team.

The child should have a thorough pediatric ex-
amination, inchuding assessments of develop-
mental, behavioral, and emotional status. Special
attention should be paid to the growth parameters
and sexual development of the child. In the rare
instance when the child is unable to cooperate and
the examination must be performed because of the
likelihood of trauma, infection, and/or the need to
collect forensic samples, consideration should be
given to performing the examination with the child
under general anesthesia. Instruments that can
magnify and illuminate the genital and rectal areas
may be used if available, but they are not required.
Any signs of trauma should be carefully docu-
mented. Specific attention should be given to the
areas involved in sexual activity—the mouth,
breasts, genitals, perineal region, buttocks, and
anus. Any abnormalities should be noted.

In female children, the genital examination
should include inspection of the medial aspects of
the thighs, labia majora and minora, clitoris, ure-
thra, periurethral tissue, hymen, hymenal opening,
fossa navicularis, and posterior fourchette. Find-
ings that are consistent with, but not diagnostic of,
sexual abuse include (1) chafing, abrasions, or
bruising of the inner thighs and genitalia; (2) scar-
ring, tears, or distortion of the hymen; (3) a de-
creased amount of or absent hymenal tissue; (4)
scarring of the fossa navicularis; (5) injury to or
scarring of the posterior fourchette; (6) scarring or
tears of the labia minora; and (7) enlargement of
the hymenal opening. The volume of published
literature is expanding quickly in this area.!>"

Various methods for visualizing the hymenal
opening in prepubertal children have been de-
scribed. Published studies are not uniform in their
approach. The degree of relaxation of the child; the
degree of separation, traction (gentle, moderate) on
the labia majora, and the position of the child
(supine, lateral, knee-chest); and the time taken

256 SEXUALLY ABUSED CHILDREN

will all influence the size of the orifice and the
exposure of the hymen and the internal struc-
tures.'® The technique used is less important than
maximizing the view and recording the method and
results (see below for discussion of significance of
findings). Invasive procedures (eg, speculum or dig-
ital) are generally not necessary in the prepubertal
child.

In male children, the thighs, penis, and scrotum
should be examined for bruises, scars, chafing, bite
marks, and discharge.

In both sexes, the anus can be examined in the
supine, lateral, or knee-chest position. As with the
vaginal examination, position may influence the
anatomy. The presence of bruises around the anus,
scars, anal tears (especially those that extend into
the surrounding perianal skin), and anal dilation
are important to note. Laxity of the sphincter, if
present, should be noted, but digital examination is
not always necessary. (See below for discussion of
significance of findings.) Note the child’s behavior
and demeanor during the examination, and ask the
child to demonstrate what, if anything, happened.
Care should be taken not to suggest answers to
questions.

LABORATORY DATA

In the examination occurring within 72 hours of
acute sexual assault or sexual abuse with ejacula-
tion, forensic studies should be performed. Routine
cultures and screening of all sexually abused chil-
dren for gonorrhea, syphilis, human immunodefi-
ciency virus, or other sexually transmitted diseases
are not recommended. The yield of positive cultures
is very low in asymptomatic prepubertal children,
especially those whose history indicates fondling
only. When epidemiologically indicated, or when
the history and/or physical findings suggest the
possibility of oral, genital, or rectal contact, appro-
priate cultures and serologic tests should be ob-
tained. The Centers for Disease Control and Amer-
ican Academy of Pediatrics Committee on Infec-
tious Diseases also provide recommendations on
laboratory evaluation.'™'® The implications of
the diagnosis of a sexually transmitted disease
for the reporting of child sexual abuse are listed in
Table 1.

Pregnancy prevention guidelines have been pub-
lished by the Committee on Adolescence,' and the
American Academy of Pediatrics Task Force on
Pediatric AIDS has developed guidelines for human
immunodeficiency virus testing for assailants.

DIAGNOSTIC CONSIDERATIONS

The diagnosis of child sexual abuse is made on
the basis of a child’s history. Physical examination
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- alone is infrequently diagnostic in the absence of a

history and/or specific laboratory findings. The
physician, the multidisciplinary team evaluating
the child, and the courts must establish a level of
certainty about whether a child has been sexually
abused. Table 2 as prepared by the AAP Committee
on Child Abuse and Neglect provides suggested
guidelines for making the decision to report sexual

TABLE 1.

abuse of children based on currently (November
1990) available information.

As indicated in Table 2, the presence of semen/
sperm/acid phosphatase, a positive culture for gon-
orrhea, or a positive serologic test for syphilis makes
the diagnosis of sexual abuse a medical certainty,
even in the absence of a positive history (congenital
forms of gonorrhea and syphilis excluded).

Implications of Commonly Encountered Sexually Transmitted Diseases

(STDs) for the Diagnosis and Reporting of Sexual Abuse of Prepubertal Infants

and Children
STD Confirmed Sexual Abuse Suggested Action

Gonorrhea” Centain Reportt

Syphilis* Certain Report
Chlamydia* Probable} Report
Condylomata acuminatum® Probable Report
Trichomonas vaginalis Probable Report

Herpes 1 (genital) Possible Report§

Herpes 2 Probable Report

Bacterial vaginosis Uncertain Medical follow-up
Candida albicans Unlikely Medical follow-up

* If not perinatally acquired.

t To agency mandated in community to receive reports of suspected sexual abuse.

¥ Culture only reliable diagnostic method.

§ Unless there is a clear history of autoinoculation.
Prepared by the American Academy of Pediatrics Committee on Child Abuse and Neglect

(November 1990).

TABLE 2. Guidelines for Making the Decision to Report Sexual Abuse of Children

Data Available Response
History Physical Laboratory Level of Concern Action
About Sexual Abuse
None Normal examina- None None None
tion
Behavioral changes Normal examina- None Low (worry) + Report*: follow closely
tion (possible mental
healith referral)
None Nonspecific findings None Low (worry) =+ Report®; follow closely
Nonspecific historv Nonspecific findings None Possible {suspect) + Report*; follow closely
by child or history
by parent only
None Specific findings None Probable Report
Clear statement Normal examina- None Probable Report
tion
Clear statement Specific findings None Probable Report
None Normal examina- Positive culture for Definite Report
tion, nonspecific gonorrhea; posi-
or specific find- tive serologic
ings test for syphilis;
presence of se-
men, sperm, acid
phosphatase
Behavioral changes Nonspecific changes Other sexually Probable Report

transmitted dis-

eases

* A report may or may not be indicated. The decision to report should be based on discussion with local or regional
experts and/or child protective services agencies.
Prepared by the American Academy of Pediatrics Committee on Child Abuse and Neglect (November 1990).
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Other phuvsical signs or laboratory findings may
be “suggestive of” or “consistent with” a child's
history of sexual abuse. In the absence of a positive
history, these findings are, at the least, worrisome
or suspicious and require a complete history. If the
history is negative, the physician may wish to ob-
serve the child closely to monitor changes in behav-
ior or physical findings. If the history is positive,
sexual abuse is more than a worry, and a report
should be made to the agency authorized to receive
reports of sexual abuse.

The differential diagnosis of genital trauma also
includes accidental injury and physical abuse. This
differentiation may be difficult and may require a
careful history and multidisciplinary approach.
There are many congenital malformations and in-
fectious or other causes of anal-genital abnormali-
ties that may be confused with abuse. Familiarity
with these is important.*®

After the examination, the physician should pro-
vide appropriate feedback and reassurance to the
child and family.

RECORDS

Because the likelihood of civil or criminal court
action is high, detailed records, drawings, and/or
photographs should be kept. The submission of
written reports to county agencies and law enforce-
ment departments is encouraged. The more detailed
the reports and the more explicit the physician’s
opinion, the less likely the physician may need to
testify in civil (juvenile) court proceedings. Testi-
mony will be likely, however, in criminal court
where records alone are not a substitute for per-
sonal appearance. In general, the ability to protect
a child may often depend on the quality of the
physician's records.”

TREATMENT

All children who have been sexually abused
should be evaluated by competent mental health
providers to assess the need for treatment. Unfor-
tunately, treatment services for sexually abused
children are not universally available. The need for
treatment will vary with the type of sexual moles-
tation (intrafamilial vs extrafamilial), the length of
time the molestation has gone on, and the age and
svmptoms of the child. In general, the more intru-
sive the abuse, the more violent the assault, the
longer the sexual molestation has occurred, and the
closer the relationship of the perpetrator to the
victim, the worse the prognosis and the greater the
need for long-term treatment. Whether or not the
parents are directly involved, the parents may also
need treatment and support in order to cope with
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the emotional trauma of the child’s abuse (as in the
instance when the child has been the victim of
extrafamilial molestation).

LEGAL ISSUES

The legal issues confronting pediatricians in eval-
uating sexually abused children include mandatory
reporting with penalties for failure to report: in-
volvement in the civil, juvenile, or familv court
systems; involvement in divorce/custody proceed-
ings in divorce courts; and involvement in criminal
prosecution of defendants in criminal court. In
addition, there are medical liability risks for pedia-
tricians.

All pediatricians in the United States are re-
quired under the laws of each state to report sus-
pected as well as known cases of child sexual abuse.
These guidelines do not suggest that a pediatrician
who sees a child with an isolated behavioral finding
(nightmares, enuresis, phobias, etc) or an isolated
physical finding (eg, a hymenal diameter of 5 mm)
must feel obliged to report-these cases as suspicious.
If additional historical, physical, or laboratory find-
ings suggestive of sexual abuse are present, the
physician may have an increased level of suspicion
and then should report. Pediatricians are encour-
aged to discuss cases with their local or regional
child abuse consultants as well as with their local
child protective services agency. In this way, agen-
cies may be protected from being overburdened with
large numbers of vague reports, and physicians may
be protected from potential prosecution for failure
to report.

Civil courts in most states will intervene protec-
tively if it is more likely than not that child abuse
or neglect has occurred. The court should be acting
in the best interest of the child to try to determine
the safety of the child's environment and should be
less concerned with “who did it” than with how
recurrence can be prevented. These courts should
order evaluations and/or treatment, appoint a
guardian ad litem and/or therapist for the child.
and monitor the family during a treatment plan.

Pediatricians and children are faced with increas-
ing numbers of cases in which parents who are in
the process of separation or divorce are alleging
that one or the other (or both) is sexually abusing
the child during custodial visits. These cases are
generally more difficult for the pediatrician, the
child protective services system, and law enforce-
ment agencies. They require more time and should
not be unsubstantiated or dismissed simply because
a custody dispute exists. Allegations of abuse that
occur in the context of divorce proceedings should
be reported to the child protective services agency.

O
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A juvenile court proceeding may ensue to determine
whether the child needs protection. The pediatri-
cian should act as an advocate for the child in these
situations and should encourage the appointment
of a guardian ad litem by the court to represent the
child’'s best interests. It should be noted that the
American Bar Association indicates that the ma-
jority of divorces do not involve custody disputes,
and relatively few custody disputes involve allega-
tions of sexual abuse.”

In criminal proceedings, the standard of proof is
the highest—"bevond a reasonable doubt” or “to a
reasonable degree of medical certainty.” For many
physicians, this level of certainty may be a focus of
concern because, in this setting, the pediatrician’s
testimony is part of the information used to ascer-
tain the guilt or innocence of an alleged abuser.
Physicians should be aware of the specificity of
their findings and their diagnostic significance.”

Pediatricians may find themselves involved in
civil malpractice litigation. The failure of a physi-
cian to recognize and diagnose sexual abuse in a
timely manner may lead to liability suits if a child
has been brought repeatedly to the physician and/
or a flagrant case has been misdiagnosed. With
approximately 50% of American children in some
form of out-of-home care, the risk of sexual abuse
outside the family is substantial (about half that of
intrafamilial abuse)® and increases the importance
of making the diagnosis in a timely manner. The
possibility of a suit being filed for “false reports”
by physicians exists. Statutes generally provide im-
munity as long as the report is done in good faith.
We are unaware of any successful suits as of this
writing.

Civil litigation suits may be filed by parents
against institutions or individuals who may have
sexually abused their children. The physician may
be asked to testify in these cases. In the civil liti-
gation cases, the standard of proof is “a preponder-
ance of the evidence.”

CONCLUSION

The evaluation of sexually abused children is
increasingly a part of general pediatric practice.
The pediatrician will be part of a multidisciplinary
approach to the problem and will need to be com-
petent in the basic skills of history taking, physical
examination, selection of laboratory tests, and dif-
ferential diagnosis. An expanding clinical consul-
tation network is available to assist the primary
care physician with the assessment of difficult
cases.
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PRACTICE
GUIDELINES

Psychosocial Evaluation of Suspected
Sexual Abuse in Young Children |

STATEMENT OF PURPOSE

hese Guidelines for mental health professionals reflect current knowledge.and consensus

about the psychosocial evaluation of suspected sexual abuse in young children. They are

not intended as a standard of practice to which practitioners are expected to adhere in all
cases. Evaluators must have the flexibility to exercise clinical judgment in individual cases. Laws
and local customs may also influence the accepted method in 2 given community. Practitioners
should be knowledgeable about various constraints on practice, and prepared to justify their
decisions about particular practices in specific cases. As experience and scientific knowledge
expand, further refinement and revision of these Guidelines are expected.

These Guidelines are specific to psychosocial assessments. Sexual abuse is known to produce
both acute and long-term negative psychological effects requiring therapeutic intervention.
Psychosocial assessments are a systematic process of gathering information and forming
professional opinions about the source of statements, behavior, and other evidence that form the
basis of concern about possible sexual abuse. Psychosocial evaluations are broadly concerned
with understanding developmental, familial, and historical factors and events that may be
associated with psychological adjustment. The results of such evaluations may be used to assist in
tegal decision making and in directing treatment planning.

Interviews of children for possible sexual abuse are conducted by other professionals as well,
including child protective service workers, law enforcement investigators, special “child
interviewers,” and medical practitioners. Such interviews are most often limited to a single,
focused session which concentrates on eliciting reliable statements about possible sexual abuse;
they are not designed to assess the child’s general adjustment and functioning. Principles about
interviewing contained in the Guidelines may be applied to investigatory or history-taking
interviews. Some of the preferred practices, however (e.g., number of interviews), will not apply.

Psychosocial evaluators should first establish their role in the evaluation process. Evaluations
performed at the request of a court may require a different stance and include additional
components than those conducted for purely clinical reasons. The difference between the
evaluation phase and a clinical phase must be clearly articulated if the same professional is to be
involved. In all cases, evaluators should be aware that any interview with a child regarding
possible sexual abuse may be subject to scrutiny and have significant implications for legal
decision-making and the child’s safety and well-being.

Rl
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The Evaluator

Characteristics

The evaluator should possess an advanced mental health degree in a recognized disci-

pline (e.g., MD, or Masters or Ph.D. in psychology, social work, counseling, or psychiat-

ric nursing).

The evaluator should have experience evaluating and treating children and families. A
minimum of two years of professional experience with children is expected, three to five
years is preferred. The evaluator should also possess at least two years of professional
experience with sexually abused children. If the evaluator does not possess such experi-
ence, supervision is essential.

It is essential that the evaluator have specialized training in child development and child
sexual abuse. This should be documented in terms of formal course work, supervision,

or attendance at conferences, seminars, and workshops.

The evaluator should be familiar with current professional literature on sexual abuse and

be knowledgeable about the dynamlcs and the emotional and behavioral consequences

of abuse experiences.

The evaluator should have experience in conducting forensic evaluations and prowdmg
court testimony. ‘If the evaluator does not possess such experience, supervision is

essential.

The evaluator should approach the evaluation with an open mind to all possible re- =
sponses from the child and all possible explanations for the concern about possible .
sexual abuse.

Components of the Evaluation

Protocol

A written protocol is not necessary; however, evaluations should routinely involve
reviewing all pertinent materials; conducting collateral interviews when necessary;
establishing rappon; assessing the child’s general functioning, developmental status, 2nd
memory capacity; and thoroughly evaluating the possibility of abuse. The evaluator may
use discretion in the order of presentation and method of assessment.

Employer of the Evaluator

Evaluation of the child may be conducted at the request of a legal guardian prior to coun
involvement.

If a court proceeding is involved, the preferred practice is a court-appointed or mutually
agreed upon evaluation of the child.

Discretion should be used in agreeing to conduct an evaluation of a child when the child

has already been evaluated or when there is current court involvement. Minimizing the
number of evaluations should be a consideration; additional evaluations should be Q
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conducted only if they clearly further the best interests of the child. When a second
opinion is required, a review of the records may eliminate the need for
reinterviewing the child.

Number of Evaluators

It is acceptable to have a single evaluator. However, when the evaluation will in-
clude the accused or suspected individual, a team approach is the preferred practice,
with information concerning the progress of the evaluation readily available among
team members. Consent should be obtained from all participants prior to releasing
information.

Collateral information Cathered as Part of the Evaluation

Review of all relevant background material as part of the evaluation is the preferred
practice. .

The evaluation report should document all the materials used and demonstrate their
objective review in the evaluation process.

Interviewing the Accused or Suspected Individual

It is not necessary to interview the accused or suspected individual in order to form
an opinion about possible sexual abuse of the child.

An interview with or review of the statements from a suspected or accused individual
(when available) may provide additional relevant information (e.g., alternative expla-
nations, admissions, insight into relationship between child and accused individual).
If the accused or suspected individual is a parent, preferred practice is for the child
evaluator to contact or interview that parent. If a full assessment of the accused or
suspected parent is indicated, a team approach is the preferred practice.

Releasing Information

. Suspected abuse should always be reported to authorities as dictated by state law.

Permission should be obtained from legal guardians for receipt of collateral materials
and for release of information about the examination to relevant medical or mental
health professionals, other professionals (e.g., schoolteachers), and involved legal
systems (e.g., CPS, law enforcement). Discretion shouid be used in releasing sensi-
tive individual and family history which does not directly relate to the purpose of the
assessment.

When an evaluation is requested by the coun, information should be released to all
parties to the action after consent is obtained.

-
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Interviewing : Q

. Recording of Interviews

Audio or video recording may be preferred practice in some communities. Profes-
sional preference, logistics, or clinical consideration may contraindicate recording of
interviews. Professional discretion is permitted in recording policies and practices.
Detailed written documentation is the minimum requirement, with specific attention
to questions and responses (verbal and nonverbal) regarding possible sexual abuse.
Verbatim quotes of significant questions and answers are desirable.

When audio and video recording are used, the child must be informed. It is desir-
able to obtain written agreement from the child and legal guardian(s).

Observation of the Interview

N)

Observation of interviews by involved professionals (CPS, law enforcement, etc.) may

be indicated if it reduces the need for additional interviews. .

Observation by non-accused and non-suspected primary caregiver(s) may be indi-

cated for particular clinical redsons; however, great care should be taken that the
observation is clinically appropriate, does not unduly distress the child, and does not

affect the validity of the evaluation process.

If interviews are observed, the child must be informed and it is desirable to obtain

written agreement from the child and legal guardian(s). %

. Number of Interviews

Preferred practice is two to six sessions for directed assessment. This does not imply
that all sessions must include specific questioning about possible sexual abuse. The
evaluator may decide based on the individual case circumstances to adopt a less
direct approach and reserve questioning. Repeated direct questioning of the child
regarding sexual abuse when the child is not reporting or is denying abuse is
contraindicated.

If the child does not report abuse within the two to six sessions of directed evalua-
tion, but the evaluator has continuing concerns about the possibility of abuse, the
child should be referred for extended evaluation or therapy which is less directive but
diagnostically focused, and the child’s protection from possible abuse should be
recommended.

. Format of Interview

Preferred practice is, whenever possible, to interview first the primary caretaker to
gather background information.
The child should be seen individually for initial interviews, except when the child .

refuses 10 separate. Discussion of possible abuse in the presence of the caretaker



Psychosocial Evaluation of Suspecied Sexual Abuse in Young Children innf(‘ ul“dChn

during initial interviews should be avoided except when necessary to elicit
information from the child. In such cases, the interview setting should be struc-
tured to reduce the possibility of improper influence by the caretaker upon the
child’s behavior.

. Joint sessions with the child and the non-accused caretaker or accused or sus-

pected individual may be helpful to obtain information regarding the overall
quality of the relationships. The sessions should not be conducted for the pur-
pose of determining whether abuse occurred based on the child’s reactions to
the accused or suspected individual. Nor should joint sessions be conducted if
they may cause significant additional trauma to the child. A chiid should never
be asked to confirm the abuse statements in front of an accused individual.

Child Interview

1.

1.

2.

1.

. General Principles

The evaluator should create an atmosphere that enables the child to talk freely,
including providing physical surroundings and a climate that facilitates the
child’s comfort and communication. . '
Language and interviewing approach should be developmentally appropriate.

. The evaluator should take the time necessary to perform a complete evaluation

and should avoid any coercive quality to the interview.

Interview procedures may be modified in cases involving very young, pre-
verbal, or minimally verbal children or children with special problems (e.g.,
developmentally delayed, electively mute).

. Questioning

The child should be questioned directly about possible sexual abuse at some
point in the evaluation.

Initial questioning should be as non-directive as possible to elicit spontaneous
responses. If open-ended questions are not productive, more direcCtive question-
ing should follow.

. The evaluator may use the form of questioning deemed necessary to elicit infor-

mation on which to base an opinion. Highly specific questioning should only
be used when other methaods of questioning have failed, when previous informa-
tion warranis substantial concern, or when the child’s developmental level
precludes more non-directive approaches. However, responses to these ques-
tions should be carefully evaluated and weighed accordingly.

. Use of Dolls and Other Devices

A variety of nonverbal tools should be available 10 assist the child in communi-
cation, including drawings, toys, doll-houses, dolls, puppets, etc.

2. Anatomically detailed dolls should be used with care and discretion. Preferred

-
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O
practice is to have them available for identification of body pans, clarification of .

previous statements, or demonstration by non- or low-verbal children after there is
indication of abuse activity.

3. The anatomically detailed dolls should not be considered a diagnostic test. Unusual

behavior with the dolls may suggest further lines of inquiry and should be noted in

the evaluation report, but is not generally considered conclusive of a history of sexual
abuse. ‘

D. Psychological Testing

V.

1.

Formal psychological testing of the child is not indicated for the purpose of proving
or disproving a history of sexual abuse.

2. Testing is useful when the clinician is concerned about the child’s intellectual or

developmental level, or about the possible presence of a thought disorder. Psycho-
logical tests can also provide helpful information regarding a child’s emotional status.
Evaluation of non-accused and accused individuals often involves.complete psycho-
logical testing to assess for significant psychopathology or sexual deviance.

Conclusions/Report

88 A. General Principles %
. 1.

2.

The evaluator should take care to communicate that mental health professionals

have no special ability to detect whether an individual is telling the truth.

The evaluator may directly state that abuse did or did not occur, or may say that

a child’s behavior and words are consistent or inconsistent with abuse, or with a
history or absence of history of abuse.

Opinions about whether abuse occurred or did not occur should include supporn-

ing information (e.g., the child’s and/or the accused individual’s statements, behavior,
psychological symptoms). Possible alternative explanations should be addressed and
ruled out.

The evaluation may be inconclusive. If so, the evaluator should cite the information
that causes continuing concern but does not enable confirmation or disconfirmation
of abuse. If inconclusiveness is due to such problems as missing information or an
untimely or poorly-conducted investigation, these obstacles should be clearly noted in
the report.

Recommendations should be made regarding therapeutic or environmental interven-

tions to address the child’s emotional and behavioral functioning and to ensure the
child’s safety.

O
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Genital and Anal Conditions Confused
With Child Sexual Abuse Trauma

Jan Bays, MD, Carole Jenny, MD

o Examination of a child with genital or
anal disease may give rige to suspicion ot
sexual abuse. Dermatologic, traumatic,
infectious, and congenital disorders may
be confused with sexual abuse. Seven
children referred to us are representative
of such confusion.

(AJDC. 1990;144:1319-1322)

hen genital or anal disease occurs,

the health care provider must per-
form a careful examination and consider
diagnoses other than sexual abuse, es-
pecially when the child volunteers no
history of abuse. Ten percent to 25% of
children are sexually abused before age
18 years.' With increasing awareness of
this problem, physicians are being
called on more frequently to examine
children for signs of possible abuse. A
diagnosis of sexual abuse may have seri-
ous consequences for the child, family,
and suspected offender. We will review
the existing literature on conditions
mistaken for injuries due to child sexual
abuse and present cases of seven chil-
dren referred to us.

PATIENT REPORTS

PATIENT 1.—A 6-year-old girl was re-
ferred for a sexual abuse examination after
her pediatrician noted fresh vaginal bleeding
and genital bruising and made a report of
suspected abuse. On the day of the examina-
tion. the child had returned to her divorced
mother after a visit with her father.

She had subepidermal bleeding over the
left side of the clitoris, the left labium minus,
and the left wall of the introitus. There was a
2-cm ruptured bulla in the posterior four-
chette to the right of the midline. The hymen
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was normal. There was a slight decrease in
the pigmentation of the skin surrounding the
genitalia. There were two superficial fis-
sures of the anal verge. The child was ques-
tioned in private and denied sexual abuse.
She was referred to a dermatologist, who

diagnosed lichen sclerosus confirmed by bi--

opsy (Fig 1). Treatment with topical cortico-
steroid decreased the friability of the skin
around the vagina and anus.

PATIENT 2.—A 5-year-old girl was re-
ferred by her private pediatrician with a
complaint of intermittent vaginal bleeding.
Over a 15-month period. the child had had 11
episodes of small amounts of red or brown
blood on her underwear or on toilet paper.
She had occasional episodes of dysuria. A
vaginal culture was positive for Streptococ-
cus pyogenes on one occasion, but treatment
with antibiotics did not stop the vaginal
bleeding. Serum follicle-stimulating hor-
mone, luteinizing hormone, and estradiol
levels were normal on two occasions.

Genital examination revealed Tanner 1 fe-
male genitalia with a large, dilated, tortuous
vein running from the top of the clitoris down
through the right labium majus. The vaginal
opening was completely hidden in hymen tis-
sue, which was swollen and dark beefy red.
There were a number of bright red, dilated
blood vessels in the posterior fossa. The child
was interviewed alone and denied sexual
abuse. A magnetic resonance imaging scan of
the pelvis was normal. Examination under
anesthesia revealed a hemangioma of the en-
tire vagina. There was no evidence of sarco-
ma botryoides or foreign body. No treatment
will be undertaken unless significant bleed-
ing occurs.

PATIENT 3.— A 7-month-old female infant
was seen in an emergency department for
high fever. The examining pediatrician found
an area in the perineum that he thought
might be due to an injury from sexual abuse.
The child and her 2-year-old sister were
placed into protective custody by the police.
Three days later, the child was brought in for
examination at a sexual abuse evaluation
center. Genital examination revealed a vagi-
nal opening hidden in light pink, redundant
hymen tissue, which showed no evidence of
trauma. Just below the rim of the posterior

fourchette in the midline there was a deep
red depression measuring 2 mm long and 1
mm deep. Under the colposcope, this depres-
sion appeared to be a congenital pit (Fig 2),
which could be manipulated and stretched so
that the increased vascularity in its depth
blanched. The infants sister had a normal
genital examination, and both girls were re-
turned to the custody of their parents.

PATIENT 4.—A 5-yearold girl was
brought to the outpatient clinic for a genital
injury. The child stated that she had been
climbing on a stool at her grandmother’s
house and had fallen. A wooden leg of the
stool had struck and injured her genitalia.
She had experienced two episodes of dysuria
and hematuria in the 4 hours since the injury
occurred. Several clinic personnel expressed
concern that the child might have been sexu-
ally abused.

Genital examination revealed a 2-cm lacer-
ation in the crease lateral to the right labium
minus, with adjacent bruising (Fig 3). The
hymen was normal. The child denied sexual
abuse. No report of suspected abuse was
made.

PATIENT 5.—A 2'/-year-old boy told his
mother that his “bottom hurt” on returning
from day care. His physician diagnosed anal
trauma, and a8 day-care worker was inter-
viewed by the police after the child said,
“Mark hurt me.” After the child was exam-
ined at a child abuse center, the diagnosis of
perianal streptococcal cellulitis was made
(Fig 4). On further questioning, the child said
the day-care worker had hurt him when he
was wiped after toileting. The pain apparent-
ly occurred because of preexisting anal irrita-
tion from the infection.

PATIENT 6.—A 5-year-old girl was re-
ferred to a sexual abuse evaluation program
because her pediatrician had noted that her
clitoris was split. Examination revealed a
complete cleft of the upper genital struc-
tures, including the clitoris, labia minora,
and anterior urethral wall. The child denied
trauma or sexual abuse. Normal uterus, ova-
ries, and kidneys were visualized on uitra-
sound examination. Voiding cystourethro-
gram was normal except for a 1.7-cm split in
the pubic symphysis. The child was referred
to a pediatric urologist with a diagnosis of
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Fig 4.—Patient 5. Perianal streptococcal
cellulitis.

congenital epispadius (Fig 5).

PATIENT 7.—A 4-year-old girl was re-
ferred for possible sexual abuse when she
complained of dysuria and had several epi-
sodes of hematuria after playing with older
neighborhood children. The child and her
playmates convincingly denied sexual abuse
or sexual play when questioned by the pa-
tient’s concerned mother and pediatrician.
Genital examination revealed a hemorrhagic
urethral caruncle (Fig 6). The childs symp-

1320 AJDC— Vol 144, December 1990

Fig 2. —Patient 3. Congenital pit of the perine:
al body.

Fig 5.—Patient 6. Epispadius (incidental for-
eign body).

toms resolved over 3 weeks with warm sitz
baths and topical estrogen cream. A report of
suspected abuse was not made.

COMMENT
Dermatologic Disorders

Erythema and excoriations of the
genitalia are not signs specific to sexual
abuse, as they may have many other

Fig 3. —Patient 4. Straddle injury adjacent to
the nght fabium.

Fig 6.—Patient 7. Periurethral caruncle.

common causes, including diaper der-
matitis, poor hygiene, Candida, pin-
worms, and irritants such as bubble
bath.* Increased pigmentation around
the anus, although reported after
chronic sexual abuse, is 8 common find-
ing in nonabused children.’ Bruises in
the genital or anal area can raise suspi-
cion of possible sexual abuse. Bruising
confused with child abuse has been re-

Sexual Abuse ~Bays & Jenny
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ported in the Ehlers-Danlos syndrome,*
hematologic disorders, hypersensitivi-
ty vasculitis, purpura fulminans, men-
ingitis with disseminated intravascular
coagulation, mongolian spots. and cases
of coining or other folk medicine prac-
tices.’ Phytodermatitis also has been
mistaken for bruising or burns due to
child abuse. This disorder occurs when
plant psoralens, notably the juice of fig,

lime, lemon, parsnip, or celery, contact

the skin before sun exposure.**

Other dermatologic conditions that
can cause pain, bleeding, fissures, and
skin changes in the genital or anal re-
gions that must be differentiated from
signs of sexual abuse include lichen
sclerosus, lichen planus, seborrheicder-
matitis, atopic dermatitis, contact der-
matitis, lichen simplex chronicus, and
psoriasis.®

Lichen sclerosus manifests as alarm-
ing subepidermal hemorrhages and bul-
lous and vesicular lesions that can occur
after minor trauma such as wiping with
toilet tissue, as occurred with patient 1.
The clinician should be familiar with the
atrophic skin and hourglass-shaped
area of decreased pigmentation around
the genitalia and/or anus that character-
ize this disease. A biopsy may be done to
confirm the diagnosis.’”

Labial fusion is a common condition in
girls who are still in diapers. In older
girls it may be more likely related to
sexual abuse but is not diagnostic. "

Congenital Conditions

Congenital abnormalities of the geni-
talia can cause concern about possible
sexual abuse. Patient 2 had a hemangio-
ma of the hymen and vaginal wall that
produced hypervascularity and swell-
ing of the hymen tissues with intermit-
tent bleeding. A vulvar hemangioma
with ulcerative changes has been diag-
nosed and investigated as a perineal
burn secondary to child abuse.” Anoth-
er child was referred to protective ser-
vices after she presented with a midline
skin defect, thought to be a traumatic
scar, extending from the fossa navicu-
laris into the anus. Colposcopic exami-
nation at a child abuse center revealed
no evidence of scarring. A diagnosis was
made of congenital failure of midline fu-
sion across the posterior fourchette. A
common congenital anomaly of the ex-
ternal anal sphincter may cause smooth,

AJDC ~Vol 144, December 1990

fan-shaped areas in the midline at the
anal verge, which may be mistaken for
anal scars. Although anal skin tags have
been observed after trauma from anal
sodomy,’ a prominent medial raphe and
anterior midline anal skin tags are also
common in nonabused children.? Patient
3 had a congenital midline pit of the
perineal body, which was confused with
an injury due to abuse. Patient 6 had
midline congenital cleft of the genital
structures above the urethra, an anom-
aly that was undetected for 5 years de-
spite regular pediatric care. Caution is
advised in diagnosing midline lesions of
the genitalia or anus.*”

injuries

Accidental injury to the genitaliamay

also be mistaken for sexual abuse.”
Straddle injuries usually cause crushing
of soft tissue over a solid structure such
as the pubic symphysis, ischiopubic ra-
mus, and adductor longus tendon. Com-
pared with injuries due to sexual abuse,
straddle injuries are more often anteri-
or and unilateral, cause damage to the
external rather than internal genital
structures, and are associated with an
acute and dramatic history. Patient 4
had characteristic historical and physi-
cal findings of a straddle injury. Severe
genital injuries, including vaginal lacer-
ations and rectovaginal fistula, have
been described in girls falling astride
sharp objects.*

Sudden, accidental violent abduction
of the legs may cause splitting injuries
of the midline genital structures.’”
However, in the only patient report of
this type of injury, the cause was forced
abduction of the thighs during sexual
abuse.”

Motor vehicle accidents can cause in-
jury to the genitalia.'*”” A seat-belt inju-
ry causing referral for possible sexual
abuse has been described. The injuries
included abrasions to the labia, hemato-
ma of the mons, and a perineal tear. The
hymen was undamaged.™ In patients of
African or Middle Eastern origin, fe-
male circumcision in infancy or child-
hood can result in hemorrhage and un-
usual genital adhesions and scars.*

Genital strangulation by hairs or oth-
er objects can occur accidentally, as a
result of sexual abuse, or as punishment
for toilet accidents.” Masturbation is
not reported to cause genital injuries

except in severely developmentally de-
layed children or those who self-muti-
late due to genetic diseases." "= A re-
view of 11 clinical and behavioral
syndromes that can result in self-inflict-
ed injury in children and adolescents
includes one child with recurrent hema-
turia apparently caused by the child in-
serting a quartz crystal into his urethra.
As the authors caution, however, self-
destructive behavior is more common in
abused and neglected children.® Tam-
pon use is reported to cause slight
stretching of the hymenal opening but
not actual injuries to the hymen =

Other Anal Conditions

Diseases that produce anal changes
that might raise questions of abuse in-
clude Crohn's disease,® hemolytic ure-
mic syndrome,” lichen sclerosus,**
postmortem anal dilation,’® rectal tu-
mor, neurogenic patulous anus, and se-
vere or chronic constipation and mega-
colon.®® Eversion of the anal canal has
been described as a result of sexual
abuse.” However, Zempsky and Rosen-
stein® have listed 11 other medical con-
ditions causing rectal prolapse in chil-
dren. A causal relationship with anal
abuse has not been established defini-
tively.

Infections

Infections of the genitalia may lead to
concerns about sexual abuse. Perianal
streptococcal cellulitis, as in patient 5,
can present as an erythematous per-
ianal rash, painful defecation, anal fis-
sures, and bleeding.” This case is an
example of the importance of obtaining
a careful history to distinguish innocent
actions from sexual abuse. Vaginal vari-
cella has been confused with genital her-
pes.” Genital warts in adults are consid-
ered sexually transmitted. In children,
other possible routes include in utero
transmission, inoculation during deliv-
ery, and autoinoculation.®

Urethral Conditions

In patient 7, bleeding from a ure-
thral caruncle led to concerns about sex-
ual abuse. Other urethral conditions
causing bleeding or alarming changes
in anatomy include urethral heman-
gioma,* urethral prolapse, urethral
polyps, papilloma, urethral caruncie,
sarcoma botryoides, and prolapsed ure-
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terocele. Urethral prolapse occurs most
commonly in prepubescent black girls.
In one series, 67% (8/12) of girls with
urethral prolapse had antecedent epi-
sodes of increased intra-abdominal
pressure, which may have contributed
to the condition. Sexual abuse was the
cause of prolapse in one patient. Other
causes were infection, seizures, respira-
tory and urinary tract infections, burns,
straddle injury, and strangury.®
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Estimates of the incidence of child sexual
abuse vary enormously by the study meth-
ods employed (l1a). In 1982, sexual abuse
made up about 7% of all suspected reports
of maltreatment made in the United States
(1). Most authorities’ agree, however, that
the true incidence greatly exceeds reported
or disclosed cases. Sexual abuse may be
more likely than other forms of abuse to re-
main hidden for years after its onset (2).
Visible scars are rare, the victims often feel
stigmatized (or suffer memory repression),
and adults often react with anger and disbe-
lief when children make disclosures. In
population surveys, 5-20% of women re-
port having had unwanted sexual experi-
ences during childhood, and upwards of
50% give affirmative responses to more de-
tailed probes about the occurrence of sex-
ual maltreatment (3).

Although the figures may be biased to
some extent by disclosure and referral pat-
terns, studies have found that for many, if

not the majority, of child victims, sexual
abuse begins in the first few years of life
(4.5). This early onset is one of the factors
that contributes to delays in disclosure:
young children are easily misled into believ-
ing that the activities are “special” and
must be kept secret. Child sexual abuse is
characterized by dynamics to which young,
dependent children are particularly vulner-
able. The perpetrator assures them that
should they disclose, that dire conse-
quences will ensue to themselves, other
family members, or the perpetrator.

The legal definition of child sexual abuse
includes both sexual contact (either intru-
sion into body orifices, fondling, or requir-
ing the child to fondle or fellate the per-
petrator) and noncontact acts (such as
exhibitionism, invoivement in child pornog-
raphy, and deliberate exposure of children
to sexually explicit materials). Sexual
abuse of children generally begins with acts
that may be confusing or frightening for
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November 1, 1997 GUIDELINES MANUAL §2A3.4

Background: The offense covered by this section is a misdemeanor. The maximum term of
imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987. Amended ¢ffective November 1, 1989 (se¢ Appendix C. amendment 94). November 1. 1995
(see Appendix C, amendment 511).

§2A3.4.  Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact

(a) Base Offense Level:

() 16, if the offense was committed bv the means set forth in 18 U.S.C.
§ 2241(a) or (b);

2) 12, if the offense was commutted by the means set forth in 18 U.S.C.
§ 2242;

3) 10, otherwise.
(b) Specific Offense Charactenstics

(1) [f the vicum had not attained the age of twelve vears, increase by 4 levels:
but if the resulting offense level is less than 16, increase to level 16.

2) If the base offense level is determuned under subsection (a)(1) or (2), and
the victim had attained the age of twelve vears but had not artained the age
of sixteen vears. increase by 2 levels.

(3) If the victim was in the custody, care, or supervisory control of the
defendant. increase by 2 levels.

(c) Cross References

) If the offense involved criminal sexual abuse or attempt to commit criminal
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

(2) If the offense involved criminal sexual abuse of a minor or attempt to

: commit cnminal sexual abuse of a minor (as defined in 18 U.S.C.
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory
Rape) or Attempt to Commit Such Acts), if the resulting offense level is
greater than that determined above.

Commentary

Statutory Provisions: 18 US.C. § 2244(a)(1).(2).(3). For additional statutory provision(s). see
Appendix A (Statutory Index).
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§2A3.4 GUIDELINES MANUAL November 1, 1997

Application Notes:

1. "The means set forthin 18 US.C. § 2241(a) or (b)" are by using force against the victim: by
threatening or placing the victim in fear that anyv person will be subjected to death, serious
bodily injury. or kidnapping, by rendering the victim unconscious; or by administering by force
or threat of force, or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct.

2. "The means set forth in 18 US.C. § 2242" are by threatening or placing the victim in fear
(other than by threatening or placing the victim in fear that any person will be subjected to
death, serious bodily injury, or kidnapping); or by victimizing an individual who is incapable
of appraising the nature of the conduct or physically incapable of declining participation in,
or communicating unwillingness to engage in, that sexual act.

3. Subsection (b)(3) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed berween the defendant and the victim .
and not simply to the legal status of the defendant-victim relationship.

4. Ifthe adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

5. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are provided
to take account of the different means used to commit the offense. Enhancements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply, however.
where the base offense level is determined under subsection (a)(3) because an element of the offense
to which that offense level applies is that the victim had attained the age of twelve years but had not
antained the age of sixteen years. For cases involving consensual sexual contact involving victims
that have achieved the age of 12 but are under age 16, the offense level assumes a substantial
difference in sexual experience between the defendant and the victim. If the defendant and the victim
are similar in sexual experience, a downward departure may be warranted. For such cases. the
Commission recommends a downward departure to the equivalent of an offense level of 6.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 95). November 1. 1991
(see Appendix C, amendment 392). November 1, 1992 (see Appendix C. amendment 444); November 1, 1995 (see Appendix C, amendment
S11).

~-52 -






x
1
3
4
7
s
7
%
%

November 1. 1997 GUIDELINES MANUAL §2A3.1

identical to those otherwise provided for assaults involving an official victim; when no assault is
involved, the offense level is 6.

Historical Note: Effective October 15, 1988 (see Appendix C, amendment 64). Amended effective November 1, 1989 (see Appendix C,
amendments 89 and 90); November 1, 1992 (see Appendix C, amendment 443), November 1, 1997 (see Appendix C. amendment 550).

3. CRIMINAL SEXUAL ABUSE

§2A3.1. riminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse
(a) Base Offense Level: 27
(b) Specific Offense Charactenistics

(1)  If the offense was commutted By the means set forth in 18 U.S.C. § 2241(a)
or (b) (including, but not limited to, the use or display of any dangerous
weapon), increase by 4 levels.

(2) (A) If the victim had not attained the age of twelve years, increase by
4 levels; or (B) if the victim had attained the age of twelve years but had
not attained the age of sixteen years, increase by 2 levels.

3) If the victim was (A) in the custody, care, or supervisory control of the
defendant; or (B) a person held in the custody of a correctional facility,
increase by 2 levels.

4) (A) If the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that specified
in subdivisions (A) and (B), increase by 3 levels.

(5) If the victim was abducted, increase by 4 levels.
{c) Cross Reference
() If a victim was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the ternitonal

or mariime jurnisdiction of the United States, apply §2A1.1 (First Degree
Murder).



§2A3.1 GUIDELINES MANUAL November 1. 1997

(d) Special Instruction

(H If the offense occurred in a correctional facility and the victim was a
corrections employee, the offense shall be deemed to have an official victim
for purposes of subsection (a) of §3A1.2 (Official Victim).

Commentary

Statutory Provisions: 18 US.C. §§ 2241, 2242. For additional statutory provision(s). see Appendix
"A (Statutory Index).

dpplication Notes:
1. For purposes of this guideline—

“Permanent or life-threatening bodily injury,"” "serious bodily injury,” and "abducted" are
defined in the Commentary to §1B1.1 (Application Instructions). However, for purposes of this
guideline, "serious bodily injury” means conduct other than criminal sexual abuse, which
already is taken into account in the base offense level under subsection (a). -

"The means set forthin 18 US.C. § 2241(a) or (b)" are: by using force against the victim; by
threatening or placing the victim in fear that any person will be subject to death, serious bodily

- injury, or kidnaping; by rendering the victim unconscious; or by administering by force or
threat of force, or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct. This provision would apply, for example, where any dangerous weapon
was used, brandished, or displayed to intimidate the victim.

2. Subsection (b)(3). as it pertains to a victim in the custody, care, or supervisory control of the
defendant, is intended to have broad application and is to be applied whenever the victim is
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day
care providers, baby-sitters, or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the court
should look to the actual relationship that existed between the defendant and the victim and
not simply to the legal status of the defendant-victim relationship.

3. Ifthe adjustment in subsection (b)(3) applies. do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

4. If the defendant was convicted (A) of more than one act of criminal sexual abuse and the
counts are grouped under $3D1.2 (Groups of Closely Related Counts), or (B) of only one such
act but the court determines that the offense involved multiple acts of criminal sexual abuse
of the same victim or different victims, an upward departure would be warranted.

5. If a victim was sexually abused by more than one participant, an upward departure may be
warranted. See §5K2.8 (Extreme Conduct).

(D
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6.  Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: Sexual offenses addressed in this section are crimes of violence. Because of their
dangerousness, attempts are treated the same as completed acts of criminal sexual abuse. The
maximum term of imprisonment authorized by statute is life imprisonment. The base offense level
represents sexual abuse as set forth in 18 U.S.C. § 2242. An enhancement is provided for use of
force: threat of death, serious bodily injury, or kidnapping; or certain other means as defined in
18 US.C. § 2241. This includes any use or threatened use of a dangerous weapon.

An enhancement is provided when the victim is less than sixteen years of age. An additional
enhancement is provided where the victim is less than twelve years of age. Any criminal sexual
abuse with a child less than twelve years of age, regardless of "consent."” is governed by §2A43.1
(Criminal Sexual Abuse). '

An enhancement for a custodial relationship between defendant and victim is also provided.
Whether the custodial relationship is temporary or permanent. the defendant in such a case is a
person the victim trusts or to whom the victim is entrusted. This represents the potential for greater
and prolonged psychological damage. Also. an enhancement is provided where the victim was an
inmate of. or a person employed in, a correctional facility. Finally, enhancements are provided for
permanent, life-threatening, or serious bodily injury and abduction.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 91 and $2). November 1,
1991 (see Appendix C, amendment 392); November 1, 1992 (se¢ Appendix C. amendment 444), November 1, 1993 (see Appendix C,
amendment 477); November 1, 1995 (see Appendix C. amendment 511). November 1, 1997 (see Appendix C. amendment 545).

§2A3.2. imin f a Minor R rA o Commi h
(a) Base Offense Level: 15
(b) Specific Offense Charactenstic

(1 If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

() Cross Reference
(1) If the offense involved criminal sexual abuse or attempt to commit criminal

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

Commentary

Statutory Provision: 18 U.S.C. § 2243(a). For additional statutory provision(s), see Appendix A
(Statutory Index).
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lication Notes:

1. Ifthe defendant committed the criminal sexual act in furtherance of a commercial scheme such
as pandering. transporting persons for the purpose of prostitution. or the production of
pornography. an upward departure may be warranted. See Chapter Five, Part K (Departures).

)

Subsection (b)(1) is intended 10 have broad application and is to be applied whenever the
victim is entrusted to the defendant. whether temporarily or permanently. For example,
teachers. day care providers. baby-sitters, or other temporary caretakers are among those who
would be subject 1o this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim
and not simply 1o the legal status of the defendant-victim relationship.

3. Ifthe adjustment in subsection (b)(1) applies. do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

4. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense. an upward departure may be warranted.

Background: This section applies to sexual acts that would be lawful but for the age of the victim.
It is assumed that at least a four-year age difference exists between the victim and the defendant, as
specified in 18 US.C. § 2243(a). An enhancement is provided for a defendant who victimizes a
minor under his supervision or care.

Historical Note: Effective November 1. 1987. Amended effective November 1, 1989 (see Appendix C, amendment 93). November 1, 1991
(sec Appendix C. amendment 392); November 1, 1992 (sce Appendix C, amendment 444). November 1, 1995 (see Appendix C, amendment
511).

§2A3.3. riminal Sexual faWard or m mmi h

(a) Base Offense Level: 9

g;ommenzagz

Statutory Provision: 18 U.S.C. § 2243(b). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1. A ward is a person in oﬁ?cz’a'l detention under the custodial, supervisory, or disciplinary
authority of the defendant.

2. Ifthe defendant s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.
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GUIDELINES MANUAL §2A3.4

Background: The offense covered by this section is a misdemeanor. The maximum term of
imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C. amendment 94); November 1. 1995

(see Appendix C, amendment 511).

§2A3.4. usiv

(@)

(b)

()

xual Contact or Attempt to Commit Abusive Sexual Contact

Base Offense Level:

1) 16, if the offense was committed by the means set forth in 18 U.S.C.
§ 2241(a) or (b);

(2) 12, if the offense was committed by the means set forth in 18 U.S.C.
§ 2242, :

3) 10, otherwise.

Specific Offense Charactenstics

0y

()

3

If the victim had not attained the age of twelve vears. increase by 4 levels;
but if the resulting offense level is less than 16, increase to level 16.

If the base offense level i1s determined under subsection (a)(1) or (2). and
the victim had attained the age of twelve years but had not attained the age
of sixteen years, increase by 2 levels.

If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

Cross References

(D

@

If the offense involved criminal sexual abuse or attempt to commit criminal

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

If the offense involved criminal sexual abuse of a minor or attempt to
commit crimunal sexual abuse of a minor (as defined in 18 U.S.C.
§ 2243(a)), apply §2A3.2 (Crimuinal Sexual Abuse of a Minor (Statutory
Rape) or Attempt to Commit Such Acts), if the resulting offense level is
greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. § 2244(a)(1).(2).(3). For additional statutory provision(s), see

Appendix A (Statutory Index).
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Application Notes:

1. "The means set forthin 18 US.C. § 2241(a) or (b)" are by using force against the victim; by
threatening or placing the victim in fear that any person will be subjected to death, serious
bodily injury, or kidnapping; by rendering the victim unconscious; or by administering by force
or threat of force. or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct.

2. "The means set forth in 18 US.C. § 2242" are by threatening or placing the victim in fear
(other than by threatening or placing the victim in fear that any person will be subjected to
death, serious bodily injury, or kidnapping). or by victimizing an individual who is incapable
of appraising the nature of the conduct or physically incapable of declining participation in,
or communicating unwillingness to engage in, that sexual act.

3. Subsection (b)(3) is intended 1o have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement. the
court should look to the actual relationship that existed between the defendant and the victim
and not simply to the legal status of the defendant-victim relationship.

4. Ifthe adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

5. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse

(criminal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are provided -

10 take account of the different means used to commit the offense. Enhancements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply, however.
where the base offense level is determined under subsection (a)(3) because an element of the offense
1o which that offense level applies is that the victim had attained the age of twelve years but had not
attained the age of sixteen years. For cases involving consensual sexual contact involving victims
that have achieved the age of 12 but are under age 16, the offense level assumes a substantial
difference in sexual experience between the defendant and the victim. If the defendant and the victim
are similar in sexual experience, a downward departure may be warranted. For such cases, the
Commission recommends a downward departure to the equivalent of an offense level of 6.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 95); November 1, 1991
(se2 Appendix C. amendment 392). November 1, 1992 (sg¢ Appendix C, amendment 444); November 1, 1995 (see Appendix C, amendment
s11).

x % %X % x
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Zone A

Zone B

Zone C

Zone D

SENTENCING TABLE

(in months of imprisonment)

Criminal Histery Category (Criminal History Points)

Offense 1 11 111 1A% Vv A% |
Level (Oor 1) (2 or 3) 4.5, 6) (7. 8. 9) (10,11, 12) (13 or more)

1 0-6 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 1-7
3 0-6 0-6 0-6 0-6 2-8 A 39
4 0-6 __8;2___{'__0;5__ 2-8 4-10 6-12
5 0-6 6 1-7 4-10 6-12 | 9-15
6 0-6 1-7 2-8 6-12 9-15 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 6-12 10-16 15-21 18-24
9 4-10 6-12 [ 8-14 12-18 18-24 21-27
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 10-16 [ 12-18 18-24 24-30 27-33
12 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 33-4]
14 15-21 18-24 21-27 27-33 33-4]) 37-46
15 18-24 21-27 24-30 30-37 37-46 4]1-51
16 21-27 24-30 27-33 3341 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 3341 4]1-51 51-63 57-71
19 30-37 3341 37-46 46-57 57-71 63-78
20 33-4] 37-46 41-51] 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210-262 235-293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324-405 360-life 360-life
39 262-327 292-365 324-405 360-hife 360-life 360-life
40 292-365 324-405 360-life 360-life 360-hfe 360-life
41 324-405 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life life life life hife life



REFERRALS FOR PHYSICAL AND SEXUAL ABUSE @
AGAINST CHILDREN

UNITED STATES ATTORNEY'S OFFICE
DISTRICT OF NORTH DAKOTA

Year Physical Abuse © Sexual Abuse

1993 6 29

1994 7 27

1995 9 43

1996 10 45 %
1997 7 : 30

1998 11 30

(1/1 to 9/15)

Chart reflects matters, cases, and immediate declinations by victim

ATTACHMENT ®"C"
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National Criminal Justice Reference Service (NCJR )
Box 6000
Rockvile, MD 20849-6000 .
TABLE OF CONTENTS INTRODUCTION
If you are a victim of or a witness to a crime, the
Victim-Witness Assistance Program is designed to
fatroduction i provide you with services while you are involved in

General Information for Victims and Witnesses 1

the criminal justice system.

As a victim of a crime, you may be experiencing
feelings of confusion, frustration, fear, and anger.

Wha i Case? 11
¢ Happens in a Felony Case Our staff can help you deal with these feelings. We
- . aiso will explain your rights as a vicim or witness,
Wh Misdem Case? 18
at Happens in a Misdemeanor Case and help you better understand how the criminal
Condlusion 21 justice system works.

One of the responsibilities of citizenship for those
who have knowledge about the commission of a crime
is to serve as wimesses at the criminal trial or one of
the other hearings held in connection with the
criminal prosecution. The federal criminal justice
system cannot function without the participation of
witesses. The complete cooperaton and truthful
testimony of all witnesses are essential to the proper
determination of guilt orinnocence in a criminal case.

Our office is concemmed that vicims and
witnesses of crime are treated fairly throughout their
contact with the criminal justice system.

' The United States Department of Justice and the
United States Attorney’'s Office have taken several
steps to make the participation by vicims of crime
and witnesses more effective and meaningful. One of
these steps is the preparation of this handbook. We
bope that it will provide the answers to many of your
questions and will give you sufficient general
information to wunderstand your rights and
responsibilites.

Thank you for your cooperation with our office
and for your service as a witness. We apprediate the
sacrifice of time that being a witness requires.
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GENERAL INFORMATION FOR
VICTIMS AND WITNESSES

The United States Attorney is the chief
prosecutor of crimes against the laws of the United
States. There is a United States Attorney’s Office for
each federal judicial district.

You are either a victim of a crime or are being
asked to serve as a witness for the United States in a
particular case.

This handbook is designed to help you
understand the federal criminal justice system.

1. YOU ARE ENTITLED TO UNDERSTAND
IS HAPPENING IN THE CASE IN WHICH Y
ARE INVOLVED

If you have questions about the case in which you are
involved, you should feel free to call the Assistant
United States Attomey who is handling the case and
ask questions. Also, the Assistant United States
Attorney may be contacting you throughout the case
regarding various stages of the proceeding.

2.  YOU ARE ENTITLED TO A WITNESS FEE FOR
EVERY DAY THAT YOU APPEAR IN COURT IN
CONNECTION WITH THE CASE

If you are not a federal government employee, you
will receive a witness fee for each day that you are
required to attend court in connection with the case,
including time spent waiting to testify. Out-of-town
witnesses receive reimbursement for certain travel
expenses in addition to their daily witmess fee.

At the conclusion of your testimony, you will be
assisted in completing a witness voucher to make a
claim for your fees. Generally, a check for all fees
will be provided to you when the case is over. e



If you are a federal government employee, the United
States Attorney’s Office will submit a "Certificate of
Attendance” that will enable you to receive your
regular salary, notwithstanding your absence from
your job. You will not collect a wimess fee in
addition to that salary.

3. YOU HAVE THE RIGHT TO BE FREE
FROM ANY THREATS

If anyone threatens you, or you feel that you're being
harassed because of your contribution to the case
being tried, you should immediately notify the United
States Attorney’s Office, the Federal Bureau of
Investigation (FBI), or the law enforcement agency
conducting the investigation. It is a federal offenseto
threaten, intimidate, harass, or mislead a witness in a

criminal proceeding. Victims or wimesses have the

right to be free of harassment or indmidation by the
defendant or others.

The court may release the defendant while (s)he is
awaiting trial under conditions that satisfy the court
that the defendant will appear in court for all hearings

~ and for trial. The court may require the defendant to

post a money or property bond, or it may simply
require the defendant to promise to appear. Since
most federal criminal defendants are released on bond
pending trial, you should not be surprised if you
happen to see the defendant on release prior to trial.
Nevertheless, if you have any concerns about the
condidons of the defendant’s release, please discuss
them with the Assistant United States Attorney
handling the case.

Of course, if you are threatened or harassed while you
are attending court proceedings, you should report
that fact immediately to the Assistant United States
Arttorney.
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4. DISCUSSING THE CASE WITH OTHERS

United States Attorneys’ Offices often receive calls
from witnesses asking about their rights if a defense
attorney or a defense investigator contacts them.
Witnesses do not belong to either side of a criminal
case. Thus, even though you may first be subpoenaed
by the prosecution or by the defense, it is proper for
the other side to try to talk to you. While it is the
prosecution that is asking for your cooperation in this
case, you may be contacted by the defense lawyer or
an investigator for the defendant for an interview.
While you may discuss the case with them if you wish
to do so, you also have the right not to talk to them.
The choice is entirely yours. I° vou do agree to an
interview with a representative of the government or
defense, here are some suggestions on how to deal
with it:

First and foremost, you should always tell "the truth,
the whole truth, and nothing but the truth.”

If you give a statement to a lawyer or an investigator
for the government or the defense, you do not have to
sign the statement. However, any statement that you
make during an interview, even if not signed, may be
used to try to challenge or discredit your testimony in
court if your tesimony differs from that statement.
This applies even to oral statements that are not
reduced to writing at all.

If you decide to sign a statement, make sure you read
it over very carefully beforehand and correct any
mistakes.

Ask to have a copy of any statement that you make.
Whether you sign the statement or not, you may tell
the lawyer or investigator that you will refuse to give
a statement unless you receive a copy of it



When you have an interview with the defendant’s
lawyer or investigator, please let the United States
Attorney’s Office know about the interview. 1f you
elect to have an interview with the defendant’s lawyer
or investigator, you may want to have present an
additional person chosen by you to witness the
interview.

You may discuss the case with anyone you wish. The
choice is yours. Be sure you know to whom you are
talking when you discuss the case. We encourage you
not to discuss the case with members of the press,
since you are a potential witness in a criminal case
and the rights of the government and the defendant
to a fair trial could be jeopardized by pre-trial
publicity.

After a witness has testified in court, (s)he may not
tell other wimesses what was said during the
testimony until after the case is over. Thus, do not
ask other witnesses about their testimony and do not
volunteer information about your own.

The Assistant United States Attorney may discuss
various aspects of the case with you to inform you
and to prepare you for testimony if that is necessary.
However, the Federal Rules for Criminal Procedure
prevent an Assistant United States Attorney from
disclosing to anyone, with limited exceptions, what
has occurred in the grand jury. The purpose of this
secrecy rule is to protect grand jurors and persons
involved in the investigation and to make sure that no
one tampers with the investigation or flees from the
jurisdiction. For those reasons, an Assistant United
States Attorney may be prevented from fully
answering some of your questions about the results of
the investigation or the decision of whether to file
criminal charges.

S. SCHEDULING YOUR APPEARANCE
IN COURT

There are several kinds of court hearings in a case in
which you might be asked to testify. These include a
preliminary hearing, a grand jury appearance, a
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motion hearing, and an appearance in court for trial
orsentencing. Itis difficult to schedule court hearings
at a time convenient for everyone involved. Any court
hearing requires the presence of wimesses, law
enforcement officers, the defendant’s lawyer, an
Assistant United States Attorney, and the judge, as
well as the defendant.

Therefore, WHEN THE COURT SETS A TIME AND
PLACE FOR A HEARING IN THE CASE YOU ARE
INVOLVED IN, YOU MUST BE THERE PROMPILY,
unless an emergency prevents it. And if you have
been sent a subpoena - a formal order to appear -
you should know that there are serious penalties for
those who do not obey that order.

If you know in advance anything that might keep you
from making a court appearance, let the United S
Antorney’s Office know immediately so that an atté
may be made to adjust the schedule.

scheduling is at the discretion of the court.

Howe=2,

Despite the best efforts of everyone concerned, court
hearings do not always take place on schedule -- the
bearing or trial is sometimes postponed or continued
to a new date. When possible, the Assistant United
States Attorney handling the case in which you are
involved will discuss with you any proposed
scheduling change. Also, the United States Attorney’s
Office will notify you of any postponements in
advance of your appearance at court.

6. PLANNING YOUR TRIP TO COURT

As a victim or witness, you may have questions about
transportation, the location of the courthouse, food
service, or where to go and what time to appear. The
United States Attorney’s Office has assembled
information on these subjects. You should feel free to
ask either the case agent, the Assistant United States
Attorney, or the Victim-Witness Coordinator about

them.




7. HOW CASES TURN OUT

Many criminal cases are concluded without a trial
being held. In many cases, the evidence of the
defendant’s guilt is so strong that (s)he pleads guilty
to the crime. Guilty pleas and other ways the case
may end without a trial are discussed below:

a Guilty Plea

The defendant may choose to plead guilty. By
pleading guilty, the defendant waives his or her right
to a trial. Generally, the guilty plea constitutes a
conviction.

b. Plea Agreement

The Assistant United States Attorney may enter into
an agreement with the defendant whereby if the
defendant pleads guilty to certain charges, the
government will ask the court to dismiss other
charges, or will take another positdon with respect to
the sentence imposed or some other acton.
Sometimes, the defendant will agree to plead guilty to
one or more of the charges or to a less serious or
related offense.  This process of obtaining a
defendant’s agreement to plead is recognized by the
courts as a proper way of disposing of eriminal cases.
In fact, the United States Supreme Court held that
agreed-upon pleas are to be encouraged.

The government usually benefits in several ways by
entering into an agreement for a guilty plea to certain
charges rather than going to trial against a defendant
on all charges. One benefit is the guarantee of a
conviction. Criminal cases always involve risks and
uncertainties. Even a case that appears 1o be very
strong may not result in a conviction if there s a trial.
And in many cases, there is a possibility that certain
evidence may not be admitted. The Assistant United
States Attorney will consider this in deciding to agree
to a plea to certain charges. Another benefit of plea
agreements is the prompt and certain imposition of
sentence, which is a major goal of the criminal justice
system. A third benefit is that they help to obtain
pleas and convictions of other defendants. Often, the
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Assistant United States Attorney will require, as a
condition of a plea, cooperation of the defendant in
further investigation or prosecutions of others. Also,
since there is no trial and no witmesses are called to
testify, the identity of informants and witnesses can
remain undisclosed. This preserves an informant’s
usefulness in other investigations, and prevents
inconvenience and emotonal stress that witnesses
might experience when they have 1o testify.

In deciding to accept certain pleas, the Assistant
United States Attorney considers the effect of the
criminal offense on the victims, the criminal history of
the defendant, the seriousness of the offense, and the
interest of sodiety in seeing all crimes punished with
certainty. The Assistant United States Attorney will
also consider whether the proposed plea will expose
the defendant to a maximum punishment that is
appropriate even though the defendant may not plead
guilty to all charges.

¢. Dedlination and Dismissal

A case referred to the United States Attorney may not
be acted upon, which is called a declinaton, or may
be dismissed after it has been filed with the court.
There are several reasons why cases may be declined
or dismissed.

An Assistant United States Attorney has discretion to
decline to prosecute a case based on several
considerations. The Assistant United States Attorney
must decline if the evidence is too weak. The
Assistant United States Attorney is ethically bound not
to bring criminal charges unless the admissible
evidence will probably be sufficient to obtain a
convicion. However, even when the evidence is
sufficient, the Assistant United States Attorney may
consider that there is not a sufficient federal interest
served by prosecution, but that the defendant js
subject to prosecution in another state or local court
(including a state court for the prosecution of juvenile
delinquents).



A dismissal may occur when the Assistant United
States Attorney asks the court to do so. The Assistant
United States Attorney may do so because the court
bas excluded critical evidence or witnesses have
become unavailable. In other situations, evidence
which weakens the case may come to light after the
case has started. The court may dismiss a case over
the objection of the Assistant United States Attorney
when it determines that the evidence is insufficient to
find the defendant guilty.

d. Pre-Trial Diversion

In selected cases, an Assistant United States Attorney
may decide not to uy a defendant right away or to
bring charges immediately. Instead, the defendantis
placed in a Pre-Trial Diversion Program. Under this
program, the United States and the defendant enter
into a contract in which the defendant agrees to
comply with certain conditions and to be supervised
by the United States Probation Office for a period of
time, usually one year. One of the conditions may be
to make restitution to the victims of a crime. If the
defendant successfully complies with all of the
conditions, no charges will be brought. If, however,
the defendant fails to meet a condition, charges may
be filed.

The Pre-Trial Diversion Program is designed for those
defendants who do not appear likely to engage in
further criminal conduct and who appear to be
susceptible to rehabilitation. Overall, the objectives of
the program are to prevent future criminal activity by
certain defendants who would benefit by diversion
from traditonal punishment into community
supervision and services. The program also helps to
make criminal sanctions more appropriate to the
individual offenders, and it saves judicial and
prosecutive resources for concentration on major
crimes.

Several factors may be considered in deciding upon
diversion, including the criminal record of the
defendant, the willingness of the defendant to make
restitution, and the likelihood that the defendant may
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O

engage in further criminal conduct. Additionally,
before a defendant may enter into a diversion
program, the United States Probaton Office must
agree to supervise the defendant, and the defendant
usually must admit that he or she committed the
wrongdoing.

8. WHAT IF YOUR PROPERTY IS BEING HELD AS
EVIDENCE? :

Sometimes law enforcement officers take and store
property belonging to witnesses as evidence in a trial.
This might be property that was taken by law
enforcement officers at the crime scene or that was
stolen. If your property is being held as evidence by
law enforcement officers and you would like to regain
your property before the case is over, you should
notify the law enforcement officer or Assistant United
States Attorney who is handling the case in whigsss=a
are involved. Many times arrangements can be'tag”
for early release of property. That is a determination
to be made considering the value of the property as
evidence at trial. In any event, at the conclusion of
the case you should be able to have your property
returned to you promptly. The prompt return of your
property will always be sought. In those instances
where this cannot be achieved, the Assistant United
States Attorney will explain the reasons for retaining

the property. -

9. RECOVERING FINANCIAL LOSSES

Often, crime means a real financial loss for the victim.
Perhaps you have had cash or valuable property stolen
(and not recovered), have experienced damaged
property, medical expenses, or a loss of income
because you could not work, or the nature of the
crime may be that you have been defrauded of money
belonging to you. If any of these things have
happened to you, please check to see if you have
insurance which will cover the loss.

O



If you have no insurance or only partial coverage,
there are three possible ways of trying to recover your
losses. Unfortunately these three ways, discussed
below, are not always effective in many cases.

a. Compensation

Crime victims’ compensation programs, administered
by the states, provide financial assistance to victims
and survivors of victims of criminal violence.
Payments are made for medical expenses, including
expenses for mental health counseling and care; loss
of wages attributable to a physical injury; and funeral
expenses artributable to a death resulting from a
compensable crime. Other compensable expenses
include eyeglasses or aother corrective lenses, dental
services and devices, and prosthetic devices. Each
state establishes its own instructions for applying for
crime victims compensation, procedures to be used in
processing applications, approval authority, and dollar
limits for awards to victms.

b. Restitution

When an offender gives back the things (s)he stole
from a victim, or otherwise makes good the losses
(s)he has caused, (s)he has given restitution to the
victim.

From the point of view of effective law enforcement,
the time to seek restitution is when the defendant is
found guilty or pleads guilty. If thatis the final result
of the case — which is never a sure thing -- the trial
judge must consider, by law, restitution as part of the
offender’s sentence. The decision, however, is the
judge’s. The judge might determine that the
defendant does not have enough money to repay the
debt to the victim, or the judge may decide to
sentence the offender to jail or prison, in which case
the defendant may not be able to earn money to pay
back the victim.

You should discuss restitution with the Assistant
United States Attorney. You should cooperate fully
with the United States Attorney’s Office and the
United States Probaton Office by giving them
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information regarding the impact that the crime had -
on you, as the vicim. Without this information, the
judge cannot make an informed decision on your need
for restitution. :

¢. Gvil Damages

A vicim may try to recover his or her losses by a civil
lawsuit against the defendant. Such a private lawsuit
is completely separate from the criminal case. In fact,
the jury in a civil case may find that the defendant
owes the victim money, even though a different jury
in the criminal case may find the defendant not guilty
because the burden of proof is higher in a criminal
case.

The difficulty in trying to obtain civil damages from
the defendant is the same as in wying to get
restitution; whatever money the defendant once had
may now be gone. You may need a lawyer to bring
such a suit. If you qualify, you may be able to get
help free of charge from legal aid services. On the
other hand, if your total losses are small, then you
may not need a lawyer at all. You may be able to
bring your own lawsuit without the assistance of a

lawyer.

WHAT HAPPENS IN A FELONY CASE?

Any offense punishable by death or imprisonment
exceeding one year is called a felony. Felonies are the
most serious crimes. The prosecutors and the courts
handle felony cases differently from misdemeanor
cases (cases that have shorter possible sentences).

This part of the handbook is intended to explain the
way a felony case moves through the court system.
Each step is explained in the sections below.
WITNESSES ARE NOT NEEDED AT EVERY STEP IN
THE PROCESS. Most witnesses are asked to come to
court only for a preliminary hearing, a grand jury
hearing, a witness conference, or a trial.



Not every step is taken in every case. In fact, many
cases end before they reach trial. Even so, you may
wish to know all the steps that the case in which you
are involved might go through.

1. INITIATING CHARGES BY COMPLAINTS

Some felony cases begin when the United States
Attorney (or usually an Assistant United States
Attorney), working with a law enforcement officer,
files a criminal complaint before a United States
Magistrate. This complaint is a statement, under
oath, of facts sufficient to support probable cause to
believe that an offense against the laws of the United
States has been comminted by a defendant. If the
Magistrate accepts the complaint, a summons or arrest
warrant will be issued for the defendant. In some
cases, the defendant may have been arrested without
a warrant, in which case the defendantis presented to
the Magistrate at the time the complaint is filed.

Victims and witnesses of federal offenses may be
interviewed by a law enforcement officer prior to the
filing of a complaint. In those situations, the law
enforcement officer will report the statements of the
vicim or witness to the Assistant United States
Attorney assigned to the case. Sometimes the
Assistant United States Attorney may wish to
interview the witness in person.

2. THE INITIAL APPEARANCE

This is the defendant’s first hearing after arrest. It
takes place before a United States Magistrate, usually
the same day the defendant is arrested. Witnesses are
not needed for testimony at this hearing. The hearing
has three purposes. First, the defendant is told his or
her rights and the charges are explained. Second, the
defendantis assisted in making arrangements for legal
representation, by appointment of an attorney by the
court, if necessary. Third, the court determines if the
defendant can be safely released on bail.

Many defendants charged with a felony are released
at the end of this hearing — either they have posted
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money to guarantee their rerurn for trial and other
hearings, or they have been released on conditions
which include their promise to return for future
hearings or the trial. Those conditions may include
the requirement that they not personally contact
witnesses in the case. In some cases, the defendant
will be detained without bail.

3. PRELIMINARY HEARING

The purpose of this hearing is to determine whether
there is evidence to find probable cause to believe
that the defendanthas committed the offensecharged.
The burden is on the United States Arttorney to
produce sufficient evidence to support this finding.
The United States Attorney does not have to prove at
this hearing that the defendant is guilty, but must
present evidence to show that there is good reason t
proceed with the charges against the defendant.

date for this hearing will be set at the inin
appearance.

Usually the law enforcement officer alone can give
sufficient evidence that there is probable cause that
the defendant has committed the offense.
Occasionally, witnesses may be subpoenaed to testify;
if you receive such a subpoena, you should get in
touch with the Assistant United States Attorney who
is handling the case as soon as possible.

4. GRAND JURY HEARINGS

A grand jury is a group of twenty-three (23) citizens
from the same judicial district who meet to examine
the evidence against people who may be charged with
a crime. The work is done in complete secrecy. Only
an Assistant United States Attorney and a
stenographer meet with them — plus those witnesses
that are subpoenaed to give evidence before a grand
jury.

Although a grand jury is not a trial, it is a serious
matter. Witesses are put under oath. Their
testimony is recorded and may later be used durj

the trial. Itis important to review carefully wha':B




remember about the crime before you testify before
the grand jury. You must tell the quth. Prior to
testifying before the grand jury, you will probably
meet with the case agent or the Assistant United
States Attorney. This will help you get ready for your
grand jury appearance.

After hearing the evidence presented by the Assistant
United States Attorney, the grand jury will decide
whether the case should be prosecuted. Grand jury
charges against a defendant are called "indictments.”
If the grand jury finds that the case should not be
prosecuted, they will return a "no true bill."

Not every witness in a serious crime is called to testify
by the grand jury. Sometimes the grand jury will
issue indictments on the basis of an officer’stestimony
alone. Ifyou are called to testify, the Assistant United
States Attorney should be able to give you an
approximate time when your testimony will be heard.

Unfortunately, it is not always possible to schedule
tesimony to the minute. Your appearance may
involve some waiting to be called before the grand
jury itself, so we recommend that you bring some
reading material along with you.

All witnesses who testify before the grand jury, except
federal employees, are entitled to the same witness
fee and expenses which are available for testifying in
court at trial.

5. ARRAIGNMENT ON THE INDICTMENT

The defendant in this hearing is read the charges
which are contained in an indictment, and his or her
bail conditions are reviewed. Wimesses are usually
not needed at this hearing. Usually at this hearing
the date is set for the case to be heard at trial.

6. HEARINGS ON MOTIONS
Before the trial, the court may hear "motions" made

by the defendant or the United States. These may
include motions to suppress evidence, to compel
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discovery, or to resolve other legal questions. In most,
cases, witnesses are not needed at the motions
hearing. If a witness is needed at this hearing, (s)he
will receive a notice from the United States Attorney’s
Office.

7. THE WITNESS CONFERENCE

At some time before the trial date, the Assistant
United States Attorney in charge of the case may
contact you by letter or phone asking you to appear at
a witness conference to prepare you for trial. The
purpose of this witness conference is to review the
evidence you will be testfying about with the
Assistant United States Attorney who will be trying
the case. You are entitled to a wimess fee for
attending this conference.

8. TRIAL

In many felony cases, the only contact witnesses have
with the prosecutors comes at the witness conference
and at the wial. Normally, when the trial date has
been set, you will be notified by a subpoena - a
formal written order from the court to appear.

You should be aware that a subpoena is an order of
the court, and you may face serious penaltes for
failing to appear as directed on that subpoena. Check
your subpoena for the exact time at which you should
appear. If for any reason you are unable to appear as
the subpoena directs, you should immediately notify
the Assistant United States Attorney who is working
on the case.

Usually felony trials go on as scheduled; however, this
is not always the case. Sometimes the defendant may
plead guilty at the last minute, and the tral is
thereforecanceled. At other times, the defendant asks
for and is granted a continuance. Sometimes the trial
has to be postponed a day or more because earlier
cases being heard by the court have taken longer than
expected. When possible, the Assistant United States
Attorney handling the case or the Victim-Witness
Coordinator will discuss with you any proposed



scheduling change. Also, the United States Attorney’s
Office will do everything it can to notify you of any
postponementin advance of your appearance at court.

Although all of the witnesses for trial appear early in
the day, most must wait for some period of time to be
called to the courtroom to give their testimony. For
this reason, it is a good idea to bring some reading
material or handwork to occupy your waiting time. If
you are waiting in a courtroom, you should remember
that it may be against the rules to read in court.

A felony trial follows the same pattern as the trial of
any other criminal case before the court. The
prosecution and the defense have an opportunity to
make an opening statement, then the Assistant United
States Attorney will present the case for the United
States. Each witness that is called for the United
States may be cross-examined by the defendant or the
defendant’s counsel. When the prosecution has rested
its case, the defense then has an opportunity to
present its side of the case. The United States may
then cross-examine the defendant’s witnesses. When
. both sides have rested, the prosecution and the
defense have an opportunity to argue the merits of
the case to the court or, in a case which is being
heard by a jury, to the jury, in what is called a
"closing argument." The court or the jury will then
make its findings and deliver a verdict of guilty or not
guilty of the offense charged.

After you have testified in court, you should not tell
other witnesses what was said during the testimony
until after the case is over. Thus, you should not ask
other witnesses about their testimony, and you should
not volunteer information about your own.

9. SENTENCING

In a criminal case, if the defendant is convicted, the
judge will set a date for sentencing. The time
between conviction and sentencing is most often used
in the preparation of a pre-sentence investigation
report. This report is prepared by the United States
Probation Office. At the time of sentencing, the judge
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will consider both favorable and unfavorable facts
about the defendant before determining the
appropriate sentence to impose.

The function of imposing sentence is exclusively that
of the judge. In some cases, (s)he has a wide range
of altematives to consider and may place the
defendant on probation (in which the defendant is
released in the community under supervision of the
court for a period of years), or place the defendantin
jail for a specific period of time, or impose a fine, or
formulate a sentence involving a combination of these
sanctons.

The court will also consider requiring the defendant
to make restitution to victims who have suffered
physical or financial damage as a result of the crime.
If you are a victim, you should cooperate fully with .
the United States Attorney’s Office and the Unit 3
States Probation Office on preparing a Victim Impa
Statement regarding the impact of the crime and the
need for restitution. A Victim Impact Statement is a
written description of your physical, psychological,
emotional, and financial injuries that occurred as a
direct result of the crime. A Victim Impact Statement
is read by the judge who will be sentencing the
defendant.

Victims and witnesses may artend the sentencing
proceedings and also may have the opportunity to
address the court at this ime. The Assistant United
States Attorney will tell you if such an opportunity
exists for you and will talk to you about such a
presentation.




WHAT HAPPENS IN A
MISDEMEANOR CASE?

Any criminal offense punishable by imprisonment for
a term not exceeding one year is a misdemeanor. Any
misdemeanor that carries a penalty of imprisonment
for not more than six months, a fine of not more than
five hundred dollars ($500), or both, is a petty
offense.

Misdemeanorsinclude such offensesas minor assaults,
simple possession of controlled substances, some tax
law violations, and other offenses. Perty offenses
include offenses against traffic laws as well as many
regulations enacted by the agencies of the United
States.

1. CRIMINAL INFORMATIONS OR COMPLAINTS

A misdemeanor case can be initiated in several ways.
The United States Attorney may file a criminal
information or a complaint with the court charging a
misdemeanor. This is usually done after review of the
evidence by an Assistant United States Attorney with
a law enforcementofficer’s assistance. Itis the United
States Attorney’s task to decide whethera case will be
brought, and how that case will be charged. That
review may involve the Assistant United States
Attorney speaking to witnesses and victims, or it may
be that the law enforcement officer will report the
statements of vicims and witnesses to the United
States Attorney.

Once the complaint or information is filed, a date is
set for the defendant to appear before the United
States Magistrate for arraignment. In cases where an
arrest has been made prior to the filing of a complaint
or information, the arraignment takes place
immediately.
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2. ARRAIGNMENT

The arraignment before the United States Magistrate
is a hearing during which the defendant is advised of
his or her rights against self-incrimination and to the
assistance of counsel, of his or her right to have the
case heard before a United States District Court Judge
or before a United States Magistrate, and of the dat

for further proceedings in the case. :

The Magistrate will review facts presented by the
United States Attorney and by the defendant and set
conditions of bail release. Those conditions may
include a promise to appear on the date set for trial
of the case, and/or the promise of a money bond to
be forfeited if the defendant fails to appear, or other
such conditions of release as seem fair and just to the
Magistrate. The purpose of bond is to ensure that the
defendant will be present when the case is heard for
final disposition. It is not necessary for victims or
witnesses to appear at this arraignment, unless they
have been specifically instructed to do so by the case
agent or the Assistant United States Attorney.

3. PETTY OFFENSES

Pertty offenses are most often initiated by the issuance
of a raffic violation notice (TVN). A TVN is issued to
defendants by the law enforcement officer at the time
of the offense. They command the defendant either
to pay a collateral fine to dispose of the matter or to
appear before the United States Magistrate on the
date written on the ticket. Most often the case will be
heard for trial before the United States Magistrate on
that date, if the collateral is not paid. If you are a
victim or a witness in one of these petty offense cases,
the United States Attorney’s Office may request that
you attend a witness conference prior to trial.



4. TRIAL

A trial of a misdemeanor case follows the same
pattern as the trial of any other criminal case before
the court. The prosecution and the defense have an
opportunity to make an opening statement, then the
Assistant United States Attorney will present the case
for the United States. Each witness called for the
United States may be cross-examined by the
defendant or the defendant’s counsel. When the
prosecution has rested its case, the defense then has
an opportunity to present its side of the case. The
United States may then cross-examine the defendant’s
wimesses. When both sides have rested, the
prosecution and the defense have an opportunity to
argue the merits of the case to the court or, in a case
which is being heard by a jury, to the jury in what is
called a “closing argument” (Some serious
misdemeanor cases are heard with a jury, either
before the Magistrate or before the United States
District Court Judge.)

The court or the jury will then make its findings and
deliver a verdict of guilty or not guilty of the offense
charged.

5. SENTENCING

In petty offense cases, the court may proceed

immediately after the verdict to sentencing. The
defendant and the United States each has an
opportunity to speak to the issue of sentencing. In
misdemeanor cases, the court may request a pre-
sentence investigation and report from the United
States Probation Office. If such a report is ordered,
sentencing will be suspended for a period of time to
permit the report to be prepared. If the case before
the court involves financial or physical injury to a
victim of the crime, the court must consider
restitution (repayment of damages to the victim as
part of the sentence imposed).

A Vicim Impact Statement, prepared by the victim,
can be used to establish this element of damage. In
cases in which damage has been suffered as a result

of a misdemeanor offense, the victim should bring
that damage to the attention of the Assistant United
States Attorney handling the case, to ensure that the
damage is set before the court. The vicim should
cooperate fully with the Assistant United States
Attorney and the United States Probaton Officer to
determine the extent of the impact of the crime.

The function of imposing sentence is exclusively that
of the judge, who has a wide range of aiternatives to
consider and, depending upon the case, may place the
defendant on probatdon (the defendant is released
into the community under the supervision of the court
for a period of time), or place the defendant in jail for
a specific period of time, or impose a fine. Victms
and witnesses may attend the sentencing proceedings
and also may have the opportunity to address the
court at this time. The Assistant United States
Attorney handling the case will tell you if such an
opportunity exists for you and will talk to you about
such a presentation.

[
CONCLUSION

We hope that this handbook has answered many of
your questions as to how the federal criminal justice
system operates and what is expected of you in your
role as a potential witness. As explained in this
handbook, wimesses have important responsibilitiesin
this process, and their full cooperation is essential if
the system is to operate effectively. Your
contribution, in time and energy, is very much
appreciated by everyone in the United States
Attorney’s Office.

If you have any other questions or problems related to
the case, please contact the Victim-Witness
Coordinator or the Assistant United States Attorney
assigned to the case.

March 1993 Edition (September 1996 Printing) Q)
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NOTES U.S. Department of Justice
United States Attorney’s Office
District of South Dakota

Sioux Falls Headquarters Office:
230 S Phillips Ave, Suite 600

Sioux Falls SD 57104-6321
Mailing Address: P.O. Box 5073
Sioux Falls SD 57117-5073
605-330-4400; Fax: 605-330-4410

Pierre Branch Office:

225 S Pierre St, Room 337

Pierre SD 57501-2489
605-224-5402; Fax: 605-224-8305

Rapid City Branch Office:
515 9th St, Room 226

Rapid City SD 57701-2663
605-342-7822; Fax: 605-342-1108

VICTIM/WITNESS COORDINATOR
225 S Pierre St, Room 337

Pierre SD 57501-2489
605-224-5402

STATE OF SOUTH DAKOTA
CRIME VICTIMS’ COMPENSATION PROGRAM

1-800-696-9476 (in-state only)
605-773-6317 (Out-of-state)

143



United States Attorney’s Office
_ District of South Dakota

:Prepmimg 1o

Tests

U.S. Department of Justice

144



[J331[Tea pres | Bujyiamos
1310 | A8, ‘ABS ‘A1531100Ul patamsue dAeYy
noA aziyjeal nok )i “Aja1eipaunui 3t Ajued ‘183
30U sBM Jamsue anof jj -AjeiBipawmy 3} 03100
‘pareBls ANJ2LI00 J0U SBM JaMSUB Inok J1 ‘O

*30)
pa)se £]jfenioe 10U UOREBLIOJUL123JUN[OA JOU O]
'‘nof payse uonsanb 3y AINQ 1emsuy G|

"Jamsue
mok upejdxa 01 yse jou, 1o s34, Ijduwis
QM pazamsue A[njyinn aq 1,usd uonsanb e i
pue ‘SpIoM UMO INOK UL JaMSUB AYI AALD BT

‘payse 3uaq st 1eym Apoexa purisiapun
no£ 1eqy os uonsanb ayy aseaydas 1o Jeadas o)
Aawione a1 yse ‘sfaurone ay jo Aue 4q payse
uonsanb ayy puwisiapun juop nok JI ‘gl

*1aMSUB Y} JBay uvd (82143p Buipiodal 10)
12u0dal unod Ay 18y os yeadg “1amsue ,ou,

10 ,saf, ® 1oj peay inof pou JON Od ‘Tl

‘nok 1eay £[ised uwd Jomf L1943 B
os A]pno| pue £[183]> yBads sAem[y ‘ased ay} jo
5198} 91 3p1Dap oym sauo Yy e s1omnf ‘I

"snoaunodstp sieadde noA Suguopsand sadime|
3P JI UIAd SNOAUNOD aq sAem[y “Jodwd
mo4 aso] Jou o ‘qof s,]osuncd asuajap ay
§{ IqnOp 3ste: 0) IRl JAQUIAUIAL ‘UONBUILIBND
-ss01> uy paqnop 3Butdq om nof |33y
nof ji ‘Auownsay mnof jo £>eandde a1 INoqe
SIqnOP asfes 01 S| UonBUIUIBX-55012 Jo dsodind
JIsBq 3y "ased 3yl Inoge mouwy Nok JBYm
Lnf pue a8pn( a1 |23 01 noL 10§ s} uonBUNDBXD
31p jo asodind diseq YL ‘uoisnjuod Auw
dn resp djoy o1 sawn 33y 10 omy pajeadal
51 $53001d 31y SaWNAWOS ' UONBUIIBXI-SSOLD,
ut Jadme| asuajop ayy 4q pauonsanb uwayp
SI SSONIM 3], ,'UONBUILIBX3 13IIp, 31 Pa|[ed
sy sl -Aswony sajeig paluq) JueISISSY UR S|
31 ‘358D I Ul {pueIS I} O} SSIWM Y} pI[ed
oym 1admej a1 £q suonsanb awos payse 151y
s13Y(s) ‘Auowsay saa1d ssamm B UAYM 01

1

“[Inous inok ug spIom
ind 03 Aourone UB MO[[B 10U O °‘SPIOM UMO
ok up aq pnoys uopeueldxa ayj ,iey
22188 nof jupinopy, ‘suiBaq jey) uopnsanb
e o} Bupuodsax ur [njared Aprejnonyed ag
"192.1102 0] daBY Avwl NOK 8] SIUIWDIELS puolq
Apaao ayew juoq -e1dsdexa jou oQ- 6

‘Jamsue ue dn ayew Juoq -os Aes ‘uonsanb
ayy pueisiapun juop nok jj -Kowaw inof
Jo 1524 a1 0) suonsanb ap 1amsue s apis
19yi12 uny 10 d[3y [[M 1aMmsuB Inok 13 1aym
o a8y o) dois 10u og ‘panuwpe A[ipeas
3q pinoys wej ann A12Ag "HINUL FHL THEL
01 wIoms are noA ‘e jo yueiiodui 50N '8

‘Ajreapd ,op |, ‘Aes uoneuwuiyje 10 Yieo Yy
aye) nok USYA| paIuLIYJe JO U] UIoMms 3q.1s1Y
[im nof ‘Ajnsa) o) pajed are nof uaymy L

v

: ~ skawione ay 10
agpn(.ayy £q os op 03 payse SSIUN WIOOXINOD
3yl ul peal 10U Op ‘OS[y  ‘puels SSIANIM
3|y uo Ajemgde are nof [nUN ased Yy Inoqe
Sunpdue 3uifes proae pue snouas aq ‘uoseal
£um Joj N0 Oju} paj[ed are nok uaym 9

‘s3uipaadoid
ayy jo ssausnouds ayy o1 eudoidde aq
PIROYs JOIABY3q In0K ‘aSNOYUINOD 1O WOONIN0D
alp 1ud nok Judwow AP wolf ‘S

‘SUIOOIMINGD [BI2P3) Ul pamoj[e
jou st Bupjows ‘Buifjnsal apiym wnd Sumayd
su yons swsuyduuvin Jupounsip ploay ‘b

‘s3uipaadoad
woornod 3y 10§ 13dsax smoys ey
Iauuew B Ul sS3Ip 03 Juspoduly st 3 ‘12A3MmOY
{WI00IUNOD B U 30D SSIP OU S AIY], €

‘pauonsanb
3q JIM nok YIYMm Inoqe s1anew aso puiw
umo 1nof ui 1240 03 ‘en 03 loud ‘jIsino
ag ‘Aes 01 3u108 a1e nof JeYMm aZUOWIW 0) AN

yuod ‘SHOM NMO z:m NI JVadS T

A

*31BUINS
aures ap 18 2aure Apuapuadapuy nof ssajun
ajewins? JIdYl Yim 22188 Jou oQ dUBSIP
10 2R [BNIDE Y [[@I31 JOU Op hoL UIYM sawn
J0 sadueisip o) se sfowione Aq suonsadsns
jo aremag ‘ajewnsa ue Ajuo s 31 Aes nof ains
aq ‘ajewInsa ue A[uo si Jamsuw Jno/ ji pus ‘awn
30 sasuelsip 1noqe s§ uonsanb ayy JI ‘payse
a1e nof uaym £ja18IN08 3l0Ul 5108) AYY [[Bd3]
ued> nof ey os ‘pauaddey jeym Apdexa pue
‘sadur)SIp Y ‘21343 5109{q0 Yy — JUAIS WL
oyt aanpid 01 An ‘Ajnsar nok aiojag ‘1

JUNOD TvuHaHd NI ONIXALLSAL

‘saumbal ssomim
v 8utaq 18y 2wm jo dYWOEs o Aepudde
IM SSIWMIM B §B J0IAI8 oL 10j puv RYYo
mo qim uogesadood moX 10§ nok yueqL

‘sapijiqisuodsal pue s1y3u inok pueisiapun
01 uopeuwrojul [e1duad wAPYINS Nok a18
Ji pue suonsanb inok jo Auew 0) sIIMsUB
ayp apwmoid [jm 3 je adoy ap  13|ydured
sip jo uoperedaixd ayn st sdays asap Jo
auQ ‘[NJ3uiueaw puB 23ANIIJJ3 210W §3SSIAWIM
£q uonednred a1 xew 01 5dals [BIIAS U E)
aaey YO sAdulony saqwig paun Y pue
aansnf jo yuaunredaQ saie1s payun YL

‘358 [BUNALD
8 ul aduadouul 10 N8 jo uopBUIULIAGP
1adoxd a3 01 [BNUISS? - 3B $ISSAIUIM
e jo Avouinsay [nppnn pue uonesadood
a19|dwod 3yl 'sassawmm Jo uonedpnred
syl Inoam  uoldUNy  jouusd  WASAs
sonsn{ [eunoud [B13pd) Yl  ‘uonndasoid
[eUIIUD 3Y YIlm UORDAUU0D Ul pjay s8upeay
194310 3y} jo 3uo 1B 1O ‘[BLN [eulwld 3y e
$3SSaUIIM SE JALIS O} Si WD B JO UOISSHAW0d
ayl noqe adpajmowy aaey oym asoy 10j
diysuaznw jo sanifiqisuodsal ap jo auQ

\j
®

NOLLONAOULNI

145



noppd 661 ..x_:..u.,._cv.

covsS+CT-s09

68¥C-10SLS dS a4

LEE WO0Y 15 dL3Yd § STT

' HOLVNIMIOO0D SSAN.LIM/NLIDIA

8011-THE-S09 :Xu.d ‘TTBL-THE-S09

£992-10445 -4S A1) pidey
9zZ Wooy S Y6 SIS .

S0€8-+TT-S09 Xed ‘TOYS-$TT-S09
7 68bZ-10S.LS dS Ul

LEgE wooy 1§ 213l § STT

. DIYG)Q jouedf] oLk

Ol¥b-0€€-509 Xed ‘00bb-0EE-S09
€205-L114S S s|jed xnols
£40S Xog "O'd 't

009 2ung ‘aay sdijinjd § 0€T
3o1jjO s1eIenbpea}] S[je] Xnots

SR S RNt T
Bjoijeq YINOS JO PIAISIA
NUELO m.EmZu_O.—LE SILVLS GAdlINN

ase3 o 0) pausdjsse Aswony
sajeys paymg ugaz aq 10 uBaE—:ooo
SSOMIM-WHdLA A - PEIUD . ov.uo_& ‘ased
a1 0} parejas aEu_.—Ea 10 unozuusv 26& =e> n

“UMO INOA INOQE UOPEULIOJUY
1231unjoA jou op pue Auownsa N3
INOQE SISSAUILM JII0 YSB JoU Op ‘ShYy], 1240
S| ased Y} 19))e [uun Auownsa) ayy Suunp pres
SeMm JB([M SISSAUIIM JIL[10 []3) J0U pInoys dY(s)

2IN0> ul paynsal sey ssAUIM e 1YY €T

7
P

@

"HINML FHL TTdL
OL S1 0d OL NOA INVM 3M LVHL TIV "35]2
auofur 10 ‘s3ANBJA1 ‘WRDIA Ay ‘fousony sa1818
pauN JUBISISSY Y — M payes daey nok
12A3WOYM AM PaYj[ed aaBYy nok e Apjuel)
£12a £eg -uopsanb sup 01 AyyInm puodsal
pInoys nok pue ‘AJnsa) nof aiojaq siAqUIND
Apurej 30 ‘?dyjod ‘301nd3sord I M paAyfel
aaey o3 noA 1oj 1adoid Apoaprad sy ip (fased
S|Y3 In0qE duofue 0) paj[es nof 2aeH, :uonsanb
sip . yse Aew ALowone ue muanEom A4

.5&52:2
3,uop nof 18y £us 03 3594 51 .u__suv ureMad
12qUIaWal J0u ow noAf j| . .:o::n_o &w ul, Jo

« 983134 [, , WU [, .w:&an ploay -ajqissod [[v
18 UBYM SIaMSUR AULIP ‘wanisod 3AID:: 1T

"aNURU0D 03 no/ {21 03 a8pnf 2_.. .uc..- wm

‘uopsanb e 03 5123(qo £aus0Ne UE UIYM IO nok

sidnuajuy ouv_._ A UIYM %Ezm:_ QBm ‘0e

"SABIS|D :vzo: 3..::
o_aowa 1B SPUBISIZPUN ‘SN JO 151 A Y1 Kanf
aL ‘udyeisid a1am nok Aym Lpsauoy ure|dxa
s pazaisng 133 Juop ‘nok 03 suaddey
SI 31 "1918] prus £ap Buppawos Yum 3313w
3,usaop 210j2q pyes £y w:.fesoul;_.oEzwe.
walsjsuoduy 3a18 sassamm ‘sawnaimos.. 61

“Juepeduny unpawos 1aquiawal fjim nok

. ..=o§o=v J3youe 10 JySnot alow Jayw vp

aq few 3 ,'Bupuaddey 1aquawas | [ speyL,
310 Jfeda1 | jfe saeyy, ‘Aes wySya- nok_ ‘pearsu}
«'pauaddey aspa u:::oz.. 10 ,UONBSIAAUGY I

jo =u u.:::... ‘Aes Juop ..:u:oo %9—-5 ‘81

vs_mu a__aoc.uo%
ore’ =o> ssajun ‘nok . . PI01 ' 3s]a : auoawos
yMm 3jeIS J Uop pue .u-.o::ao pue suoisnjpuod

mok aal8 yuop .2882_._. Inoge  mouy.

Ajreuosiad 10 paasasqo aaey nof ey 198 Ay
uj paysazayuy aze Kinfap pue a8pnfayl LI

PR

146





