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The power to arrest in pt;oper circult\stances, to 

search for persons and things, and to seize persons 

and things, is abspl'utely,essenti.al to effective law 

enfprcement.. Without such power p the ~fforts of our 

pplice officers would be reduced almost to the point 

\ 
~ 

of total inability to cope with crime in any form. 

\ 
\" Balanced Cigainst this necessary power to use 

\"",e. however .is the right of .11 citizens. guar­

atlfeed by the Constitutions of our Nation and our 
\\ 
.~ 

Sta~e' to be free at all times from unreasonable 
\ 

sebu'tles of our persons and effects, and unreasonable 
'\ 
'\ 

searche~\of our persons, effects, homes, and places 
¢ \\ 

\ of busines~\ • . \ , 
>\ 
.~ 

'\ 
\, 

'~ 

II It is the 'necessity that this balance be main'" 
" '\ 

t:ained that ·'has~.sulted in the tremendous volume of 
, \ . 

'\ 
courtactiorts on the\subject that has cascaded from 

\\ 
'\ 

\ 
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our courts in the form of decisions almost since the 

founding of our Nation ••• and, particularly, during 

'the last twenty years. 

Tonight, we will have a brief look at a few 

areas of search and seizure that have been modified 

due ~o our changing times. Constitutional 'due pro­

~' is still the rock upon which our system of 

justice is maintained, but occasionally old guaran-

tees previously afforded the individual must give 

way to new concepts made necessary by changing 

conditions. 

Hon. John Grimball 

Resident Circuit Judge 

Fifth Judicial Circuit 

State of South Carolina 

, j:.::.~;~~ ,,_. _. . .. I 

AIRLINE AND BORDER SEARCHES' 

Normally, searches of luggage and the persons 

of passengers would not be permitted without good 

cause to believe that contraband or stolen goods 

were being secreted. No matter how much suspicion 

of unlawful activity there is, unless special con-

ditions exist, routine, across-the-board searches 

are prohibited in ~he absence of facts tending to 

show the presence of such goods, known as probable 

cause. 

Early in our history, an exception to this rule 

was made in the cases of persons coming into this 

Country •.• whether citizens of the United States or 

not. Goods moving into the Country were subject to 

tax. That was one reason for the right of Federal 

officers to search at the border without warrant or 

probable cause to believe that smuggling was in pro-

cess. Another reason was to discover contraband,. 

such as unlawful drugs or stolen items. This safe-
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guarding activity, ,the courts said, did not consti­
'~\ 

\\. 
tute unreasonable search, and would be perriilc~ted. 

It was seen early in our history that there must 

be relatively free right to travel over state borders 

th rwis · ther.e could result a situation in which ••• 0 e e, 

toll,would be exacted by each state and free travel 
~ 

and commerce between the states would be severly 

hampered. For this reason, the warrantless search 

without probable cause is prohibited at state. borders 

••. except in rare circumstances, such as for the 

emergency control of insect pests and like public 

health reasons. 

For example, a state may not impose taxes or 

other regulations on travelers or commerce fLom other 

states that are not applicable to its own residents. 

This guarantee against discriminatory laws and regu-

lations carries over to the fields of arrest, search, 

and seizure. The nonresident is as free from unlaw· 

aY.'restand unreasonable searches and seizures as are 
I' 

residents. 
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ITEMS NOT LISTED IN SEARCH WARRANT 

A search warrant is an order of a court to 

search a specific pla~~ for a specific thing or 

things. Unrestricted or 'shot-gun' search warrants 

are not lawful. A warrant to search for 'stolen 

$oods and contraband' would be too broad to be law-

ful. The thing or things sought must be described 

in reasonable detail. Following are examples of 

'good' and tbad' descriptions: 

B1!!L.PESCRIPTIOJ~: "Television sets ll
, !1radios!1, 

"f~lectric adding machines". 

GOOD DESCRIPTION: Four 2l-inch Zenith console 

television sets, two table-model General Elec-

tric radi~s, and seven Arco electric adding 

machines. (Include serial numbers if available). 

I 
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The place to be searched must also be described 

in as much detail as 1.s reasonably possible. If the 

place to be searched is 8 house, far example, the 

search warrant does not automatically give authority 

to search all grounds, outbuildings, or motor vehicles 

on the premises. The breadth of the search warrant 

de~ends upon the facts of the case. When it is de-

sired that authority be granted to search the out-

buildings or motor vehicles on the premisescQntaining 

the residence to be sear.ched, there should be a 

reason for the request, and it should be set out in 

the affidavit. An example: 

"The stolen goods described abov~ a~e such as 

are likely to be concealed in a garage~ barn, . 

or other outbuilding, or in a van truck (1970 

Fo'rd) belonging to the owner of the residence." 

Based upon the foregoing in.formation in the 

. affidavit, the issuing judge CQuid lawfuliyinclude 

in the warrant authority to search "garages, barns, 
I 

L 
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other outbuildings, and a 1970 Ford van truck, located 

on the premises." 

Is the seizure authorized by the warrant re-

stricted to the items listed? The search authorized 

may E2! extend to other items. In other words, the 

officers executing the warrant may not search·for 

other things ••• but, in proper circumstances, they may 

~ items not contained in the warrant. This is 

known as the 'plain sight' rule. An officer is not 

required to close his eyes to contraband or stolen 

goods in plain sight, even though he might be search-

ingfor something else. 

Once the item or items listed in the warrant 

have been found, the search must cease; Anything 

found as a result of further search will not stand 

the test of admissability at trial. On the other 

hand, if contraband or stolen goods are 'spotted' 

in plain sight, without further search,. they may law­

fully be seized. 

t~ 
-'-- ---'-~""'--------~'-~~~ 
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The 'scope' of the search must be reasonable When unlawful drugs are found, however, a 'frisk' 

also. A warrant to search for a specific item may search of those present for weapons is justified ••• 

not be turned into general authority to rummage. for the protection of the officers. The searching 

There obviously is no valid purpose of searching a police officer is not required to undergo the possi-

bathroom medicine chest or bureau drawer when the bility of being killed or injured in those circum-

stolen goods sought are console television sets. stances, when a simple 'weapons' search might protect 

Smaller items would justify a much more detailed him. 

search, of course. 

ROUTINE SEARCHES 

DRUG RAIDS ... FRISK SEARCHES 

Routine searches of places of business by police 

A 'drug-raid' search warrant does not ca.rry officers without search warrants are not lawful ex-

with it the right to search everyone on the premises cept in rare circumstances. Only when specially 

••. in the absence of probable cause to believe a controlled items ... guns, drugs, whiskey, wine,beer 

certain person might have drugs secreted on his per- .•• are involved, is such police activity lawful at all. 

son. For example, a sudden movement upon view of And then .•• only if specifically permitted by statute. 

the searching officers to place some object in the 

mouth or in the clothing would justify search of that The United States Supreme Court recently held 
i l· .... ·· 

person without further ado. But an immediat'e search lawful an unannounced, routine, warrantless search of 

of the persons of all those present is not justified. a locked storage room of a Federally-licensed fire-

\. arms importer by Federal enforcement officers. Two 

~~~ .. ~ ~~-~.~-~- .-- ... ----- - -
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illegal sawed-off rifles were found and the dealer explosives, drugs, 1iguor, beer, and wine. 

was charged with unlawful possession of the rifles. 

He asked the court to suppress the rifles as evidence The Biswell case is a step forward in law en-

against him, alleging illegal search because the forcement, however! Before that decision (May 1972), 

officers had no warrant. United States v. Biswe11" it was not clear that the Federal statute was con-

11 CRL 3024. stitutional as a reasonable search. The states are 

now free to pass laws permitting Biswell searches 

Although the searching officers were not armed when dealing with sales of 'sensitive' items. 

with a search warrant, and the firearms dealer 

objected to the search, the court said the action of SEARCH WARRANTS; 

the officers was legal. REASON: Firearms are a EXECUTION AND RETURN 

strictly-controlled sales item and the Federal law 

).: providing for licensing of such dealers permits such Section 17-271, Code of Laws of South Carolina, 

searches. Without such statutory authority, the as amended, the State's principal search warrant law, 

search would not have been lawful. provides that the warrant must be executed within ten 

days and that an inventory or list of goods seized 

State and local officers may make unannounced, must be made to the magistrate or recorder within the 

warrantless searches of bUS:.ll~SS premises only when same time. The inventory is known as the return. 

the law of the state specifically provides for such 

aearches, and the state law would be constituti.onal QUESTION: What is the result if the warrant is 

only with regard to 'sensitive' items, such as guns, not executed or used within ten days? 

Li. ' 

.~. ;''''~~''''';''~<''''';io:~~_''-~''''~'~ ~~".,,;,: 
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COMMENT: - fhe authority to search is limited to 

,a period of time of ten days from the date of issuance 

Q,r the warrant. It may be used at any time after 

issuance for ten days ••• the first day being the day 

after issuance. Thus, if the warrant is issued on 

the 1st day of the month; the last day on which it 

could be used would the the 11th day of the month. 

After that, the search warrant is no longer valid. 

Any search made by its authority would be unlawful. 

Evidence seized in such a search would be inadmissable 

at trial. 

QUESTION: If the search warrant is executed 

within ten days, but the inventory of goods seized, 

or the return, is not made to the magistrate or re-

·corder within ten days, or if it is never made at 

all, what is the legal result? 

COMMENT: If the search warrant is executed 

within ten days after issuance, it is q good warrant 

and the search is valid. When something that is 

\ 
1 

"""--~'-'~ 

required by law to be done ~ .•• the inventory of 

goods seized •.• is not done, such failure does not 

act to make the search and seizure unlawful. The 

inventory should be made and return made to the mag-

istrate or municipal judge. If it is not made, the 

officers may be held accountable, but the failure 

does not make the evidence seized inadmissable at 

trial. See the recent Georgia case of ~e v. Lewis, 

190 SE 2d 123. 

l: 
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FLEMING'S NOTEBOOK! 
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FLEMING'S NOTEBOOK ••. Chapter 84: 
:~ --: 

LIE-DETECTOR EVIDE~CE 

Another state has ruled that lie-detector evi-

dence may be used in criminal trials in certain 

! 

I 
circumstances! The Supreme Court of New Jersey says 

l that results of a lie-detector test will be admitted 

when there was n prior agreement between the State's 

prosecutor and defense counsel that the test be taken 

and the results used in evidence. The reliability 
, , 

of the polygraph has been sufficiently established, 

said the Court, to permit its use as evidence 'by 

agreement. 

The States of California, Iowa, and Arizona, 
. 

and one United States Court of appeals, have made 

similar rulings. South Carolina law does not permit 

such evidence at the present time. 

I 
I 

, ",. , '1. 
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All the courts that have so far permitted lie-

detector evidence have cautioned that it must be 

shown clearly that the defendant was fully aware of 

his right to refuse the test, and the consequences 

of taking it. After the test has been taken, how-

ever, neither the State nor the defe~dant may object 

tO'its, use as evidence. New Jersey Supreme Court, 

filed December 18, 1972. 

jj J -- '--- ---_._-_._- "-------

COMMENTS BY HONORABLE JOHN GRIMBALL 

ON DECEMBER, 1972, CRIME-TO-COURT 

TELEVISION PROGRAM 

Items Not Listed in Search Warrant 

"Whenever a search is legal, and when it is not 

overdone, any contraband discovered may be seized 

and used in evidence on a charge related to the 

contraband. Authorities are not required to close 

their eyes to contraband simply because it is not the 

thing they were looking for originally!" 

Overdoing a Search 

"Anytime a search is being made, with or with-

out a warrant, search activity is limited to ,l7hat may 

reasonable be expected to uncover what is being sought. 

In other words, a search warrant issued for one thing 

may not lawfully be turned into a general authority 

to rummage .• " 
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Continuation of Search 

After Listed Items Found 

"Once the object named in the warrant has been 

found, anything discovered by a continuation of the 

search would be suppressed as evidence. After all, 

a s~arch warrant is only an order of a court to 

search for a particular thing. When that thing has 

been found, the effectiveness of the order is can-

celled, and the search must cease." 

Inventory Return of Items 

Seized on Search Warrant 

"Failure of searching officers to make a return 

of items received, if required by the warrant, is a 

mighty sloppy way o£doing business, and supervisory 

officers should crack down on that sort of thing! 

But 1 do believe that the RETURN requirement of 

·1 
! 
j , 
1 
j 

I 
i 
1 
j 
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but, if it's not done, the failure does not make 

everything that occurred beforehand unlawful." 

Frisk Searches in Drug Raids 

"A warrant to search an apartment does not 

automatically convey the right to search all occu· 

pants, but there are circumstances in which a type 

of search is justified. Upon that discovery (of 

drugs on the premises) a pat-down search of the 

occupants was justified for the protection of the 

officers. The search permitted in such circumstances 

is a weapons search, however, and not a thorough 

evidence search." 

Routine Inspection Searches 

"The (United States) Supreme Court (has) recog-

nized the necessity of unannounced, routine inspec-

1 tions by enforcement officers when dealing with 

~~m~_~I_t_'_s_s_o_m~e=t_h_i_n_g~t~h~a~t~Sh~0_U_1d_b_e_d_o_n_e_'~_~.~.~I_._~~~~ .. ~i.~.~_C_l_o_s_e_1~y_r~e_g_U_1~a~t~e_d_i_t~e~m_S_l_i_k_e_f_i_r_e_a_r.m_s~,_s.t.a.t_b_g~:~:~.~~!_,~~ 
Section 17 .. 271 is what is called directory, rather 
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more often than not a requirement that a search RIGHT TO REFUSE CONSENT 

warrant be obtained based on probable cause would TO BEARCH 

render such control ineffective." 

It is well known that the owner of a building or 

"The same rule would apply to state officers motor vehicle has the right to refuse to give his 

in cases where the right of routine inspection with- consent to a search by officers in cases in which the 

but. a warrant is given by state law." officers have no search warrant or other right to 

search ••• but, does the owner have the right to be 

"When sale of '.::ertain sensitive items, such as warned that he has such a choice? "No! u, say the 

firearms, drugs, liquor, beer and wine, things of Federal Courts. 

that nature, is controlled strictly, and requires a 

special license, routine, warrantless searches of A defendant gave his consent to search by 

the dealer's premises may be made when permitted by officers. Later he claimed that he should have been 

statute.. Otherwise, a search warrant is required -to told by the officers that he had the right to with-

make a search of the premises." hold such consent. A United States Court of Appeals 

ruled that the police are not obligated to warn the 

1\ , owner that he has a right to refuse consent. 

Ref.: Leeper v. US, 446 F2d 281; White v. US, 444 F2d 724. 

! 
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ARREST FOR FELONY 

WITHOUT WARRANT 

A uniformed police officer in a squad car was 

stopped by non-uniformed narcotics agents and asked 

to stop another car and arrest the driver ••• Re was 

,told that the agents knew of their own knowledge 

that the subject possessed heroin ••• a felony. The 

officer stopped the subject car, arrested the driver, 

and searched him. Heroin was found. QUESTION: Was 

the search lawful? 

A Federal court ruled the search and arrest 

lawful .•• because the uniformed officer had probable 

~ to believe the defendant -was committing a 

felony ••• as a result of the information given him by 

the narcotics agents.· Had the offense been a ~­

demeanor, an arrest warra~t would have been necessary. 

Ref.: US v. Pentado, 463 F2d 355. 

.,..-- .. "~'"-~~ 
;j 
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SEARCH OF pACKAGE 

BY CARRIER 

Police suspected that a package shipped on an 

airline contained contraband. They notified (~mployees 

of the airline, who opened the package without a 

warrant and discovered contraband. The defendant 

claimed illegal search. 

The search was legal, said the Court. Airline 

employees had the right to open the package to in-

spect it for safety reasons. This was not a police 

search. US v. Cangiano, 464 F2d 320. 

OFFICER ACTING ON 

RADIO REPORT 

Officer in squad car heard report on his police 

radio that a counterfeit bill had been passed at a 

toll-road station ••• a felony. A description of the 

car and occupants was included. Noticing a car I 
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meeting the description, and seeing that the occu-

pants also met the description broadcast, the officer 

stopped the car :md searched it without a warrant. 

Counterfeit was found. 

The search was OK! A felony was suspected, and 

there'was probable cause to believe the defendants 

guil ty. Merrill v. US, 463 F2d 521. 

PROBABLE CAUSE 

SHOWN BY APPEARANCES 

Police officers on routine patrol duty heard 

shouts of 'stop, etc.' coming from the direction of 

a private club, and saw, at the same time, two men 

running away from the scene, one carrying a shopping 

bag! The officers gave chase, arrested the two men 

and searched them. Stolen goods were found. Robbery 

was later confirmed. 

-27-
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Arrest and Search were OK! Officers could act 

on appearances, and appearances were sufficient to 

indicate probable cause of felony. Ref.: US ex reI 

Frasier v. Henderson, 464 F2d 260. 

STATEMENT MADE AFTER 

ARREST ... WITHOUT WARNINGS 

The defendant was arrested, and, without warn-

ings, made statements admitting guilt. RULING: 

Statements were admissable at trial. Statements 

~.;rere not madL as a result of police questioning. 

Houle v. US, 463 F2d 1137. 

" .j: 
t !: 
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