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Context for the Project 

When the Americans with Disabilities Act (ADA) was signed into law 

in 1990, criminal justice agencies could only speculate as to how 

it would impact on their operations. Often called the most 

sweeping civil rights legislation since the civil Rights Act of 

1964, the ADA required the criminal justice community to take stock 

of its hiring and employment policies as well as how it delivered 

services, programs, and activities. 

The ADA and the Criminal Justice Community 

Title II of the ADA, the section that specifically applies to state 

and local governments as well as criminal justice agencies, went 

into effect on January 26, 1992. During 1992, the ADA Watch, a 

project the National Council on Disability created to monitor the 

implementation of the ADA, held hearings across the country to 

evaluate the progress in the law's implementation. At that time, 
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the realization that the proponents of the law had failed to 

contemplate the peculiar problems the ADA would present for 

criminal justice agencies was brought to light and some of the 

concerns raised by criminal justice agencies were validated. 

Indeed, the hearings held by the ADA Watch proved to be prophetic. 

In the first nine months after Title II became effective, 272 

complaints were filed with the U. S. Department of Justice (DOJ) 

against state and local governments. I Of these complaints, the 

single largest category was employment-related, with prisons and 

law enforcement comprising the largest number. 2 The second largest 

number of complaints involved inaccessible facilities or programs 

in prisons and courthouses. 3 

These statistics were not surprising when viewed in the context of 

how this civil rights law impacted on criminal justice. Its effect 

on the recruitment, screening, and selection process was 

significant. For example, since the ADA prohibits any medical 

examinations or inquiry of job applicants prior to extending a 

conditional offer of employment, most criminal justice agencies 

must now restructure their hiring process. Polygraph exams, 

psychological screening, medical exams and background checks which 

i National Council on Disability, "ADA Watch - Year One: A 
Report to the President and the Congress on Progress Implementing 
the Americans with Disabilities Act," April 5, 1993, p.38. 

2 Ibid. 

3 Ibid. 

2 



contain medical inquiries must be postponed until after 

conditional offer of employment is made. 

a 

Other problems for criminal justice agencies also emerged. For 

instance, did the fact that there may be incumbents on staff who 

cannot pass the agility test administered to applicants necessarily 

create a new hiring standard? Likewise, corrections felt the 

effects of the ADA. What programs, services, and activities must 

facilities offer to inmates with disabilities? How should these 

programs be delivered under Title II of the ADA without 

compromising security? 

With so many changes, unanswered questions, and criminal justice 

specific issues, it is Understandable that these agencies comprised 

the area most ripe for challenge from persons with disabilities 

under Title II of the ADA. However, these statistics were not 

necessarily a reflectlon of a lack of information about the ADA or 

a desire by criminal justice agencies to avoid compliance with this 

law. 

DOJ's Civil Rights Division and the Equal Employment Opportunity 

Commission (EEOC) published and distributed thousands of copies of 

documents designed to help explain the ADA including "Technical 

Assistance Manuals," "ADA Handbooks," "Regulations," and "Fact 

Sheets." These publications have been shown to be instrumental in 

raising awareness about the ADA. However, as the ADA Watch stated 
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in its April 5, 1993 Report, "as organizations and individuals 

advance their knowledge of the ADA, their questions are becoming 

increasingly sophisticated and technical, often requiring complex 

responses. ,,4 

What was needed, according to the ADA Watch, was 

industry/profession specific information and training. Perhaps no 

area was more illustrative of this need for profession specific 

information than that of criminal justice. The ADA raised 

interesting concerns for public safety. For instance: 

* May a criminal justice agency, part of whose responsibility 
include the enforcement of anti-drug laws and the 
confiscation of illicit drugs, refuse to hire job applicants 
who are former drug addicts with criminal records for 
possession or sale of drugs even if they have nevertheless 
successfully completed a rehabilitation program? 

* May criminal justice agencies develop a pool of qualified 
candidates from which to pick employees for sworn and 
unsworn positions? If so, must the existing pool of 
qualified candidates be hired before new candidates are put 
into or hired from the pool? 

* What may Criminal justice agencies do if a post-offer 
conditional examination reveals a non-medical character or 
personality trait which renders an applicant unsuitable for 
a public safety position? 

* Must corrections facilities conducting bootcamps and early 
release programs predicated on strenuous physical labor 
offer some comparable way for inmates with physical 
disabilities to earn an early release? 

* May corrections officials exclude HIV positive inmates from 
working in prison food services without violating the ADA? 

* May a criminal justice agency exclude insulin-dependent 
diabetics from consideration for employment because they 

4 Ibid, pp. 4-5. 
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could pose a direct threat to the health and safety of 
themselves or others? What if the agency already has 
incumbents on the job who are insulin-dependent? 

Initial efforts to bring industry specific information and training 

to criminal justice agencies was sporadic, at best. Some 

professional groups offered workshops on the ADA. Additionally, 

there had been, on an ad hoc basis, articles in criminal justice 

periodicals discussing, in a general way, the ADA. s However, not 

until the National Institute of Justice (NIJ) launched its ADA 

initiative, through this Fellowship, did a government agency 

dedicate itself, its efforts, and its funding to providing 

research, training, and technical assistance which is profession 

specific and designed, developed, and delivered primarily for 

criminal justice agencies. 

It must be noted that NIJ's ADA initiative was established nearly 

a year before ADA Watch's report recommending this kind of 

assistance was released. 

Since there has been a change in administrations Since the 

inception of this Fellowship, there was also a shift in policy 

and, as such, guidance was slow in forthcoming from EEOC. The 

Commission has finally issued enforcement guidance statements on 

pre-employment medical inquiries and the definition of 

s See, for example, Flanagan, C. "The ADA and Police 
PSeYChOalOgyw" The Police Chief, December 1991.; Litchford, J. "The 

• ith Disabilities Act,', The Police Chief, January 1991. 
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disability. To ensure that the criminal justice community 

received this information in a meaningful manner and with 

profession specific relevance highlighted, NIJ's ADA initiative, 

through this Fellowship has disseminated information and 

explanations of EEOC's position on these critical issues though 

its three tiered approach. 

Another emerging area for which training and technical assistance 

was sought was that of other civil rights laws, especially as 

they relate to employment issues. It is not surprising that 

there was a growing need for information and training on civil 

rights laws dealing with race, gender, and sexual orientation, 

There has been enormous media attention given to these issues 

occasioned by the Los Angeles riots, the Tai!hook incident, the 

Clarence Thomas - Anita Hill hearings and the controversy over 

whether to lift the ban prohibiting homosexuals from serving in 

the military. These events, coupled with an increasingly diverse 

work force, have naturally required criminal justice agencies to 

begin to address these issues. 

Similarly, the Clinton administration expressed a keen desire to 

advance the cause of civil rights. Attorney General Janet Reno, 

during her remarks following President Clinton's nomination of 

her for the position of Attorney General, specifically stated her 

commitment to the enforcement of civil rights laws. To be in a 

position to enforce these laws, criminal justice agencies must 
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first, themselves~ be in compliance with the laws and must also 

have access to information, training and technical assistance on 

emerging issues in this area. 

Methodology 

The goal of this Fellowship was to provide research, training, 

and technical assistance to the criminal justice system on the 

ADA and other civil rights issues. In order to achieve this goal 

theFellowship had three components: 

1. Conduct research and develop reports for NIJ's 
Research in Action (RIA) Series. 

2. Develop and deliver NIJ'sponsored regional training on 
the ADA and other civil rights issues. 

3. Provide technical assistance and deliver training at 
various workshops and conferences other agencies 
requesting NIJ's participation, and provide short-term 
technical assistance to entities contacting NIJ and in 
partnership with NIJ's other initiatives. 

Conduct Research And Develop RePorts 

Research for the various publications for the RIA Series on 

the ADA and other civil rights issues was conducted by 

performing literature reviews and conducting interviews with 

key experts in the field. Given theevolving nature of the 

issues involved, it went beyond the traditional literature 

review and also included relevant periodicals and newsletters. 

Close communication and coordination with other federal 

agencies was maintained to ensure that the information or 

guidance were accurately reflected and that the relevance to 
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criminal justice was fully explored. 

In addition, criminal justice publications were surveyed for 

information on the ADA and other civil rights laws, the issues 

they raised for criminal justice, and the responses proposed, 

debated, or implemented. Relevant publications on the ADA, in 

general, and in the context of criminal justice, in 

particular, were reviewed and synthesized as well. 

A legal analysis of the emerging issues on the ADA and other 

civil rights lawswas also conducted. This analysis 

included maintaining current on the following: 

* Guidance letters and policy statements issued by EEOC 
or DOJ 

* The Americans with Disabilities Act, the Civil Rights 
Act of 1964, the Civil Rights Act of 1991, and other 
civil rights laws 

* The regulations issued by EEOC on these statutes 

* The ADA Technical Assistance Manuals developed by EEOC 
and the DOJ 

* The ADA Handbook published by EEOC and DOJ 

* Any relevant legal treatise on the ADA and other civil 
rights laws 

* Relevant case law decided under the ADA as well as the 
RehabilitationAct of 1973 and other civil rights laws 

* Law review articles on the ADA and other civil rights 
laws of specific relevance to criminal justice. 

From this analysis, trends on how the courts are responding 

to the policies and procedures developed by criminal justice 

agencies in dealing with disabled individuals and employees 
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were explored. 

Prior to refining, updating and expanding training materials, 

lesson plans and course notebooks, research was completed 

and members of the Fellowship Advisory Board consulted. In 

addition, through participation at various professional interest 

groups" annual conferences, NIJ sponsored conferences, and 

the health and justice initiative as well as site visits in 

connection with requests from the field for technical 

assistance, issues, and topics of interest and value to 

criminal justice professionals were identified, researched, 

and publications were prepared for the RIA Series. 

In addition, efforts were made to publish pieces through the RIA 

Series in collaboration with criminal justice professionals and 

other government agencies serving the criminal justice community. 

These collaborations were invaluable in identifying issues of 

great importance to criminal justice as well as establishing and 

fostering partnerships with other agencies and NIJ. 

The results of evaluations at conferences and workshops, 

site visits to provide technical assistance, literature 

reviews, and the legal analyses formed the basis for 

reports on the implications of the ADA and other civil rights 

laws for criminal justice, and the policy options and 

I 

responses emerglng in the field. 
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The product of this phase of the project was the RIAs on the ADA 

and other civil rights issues, their implications for criminal 

justice, and the emerging responses of operating agencies. 

NIJ, Sponsored Regional Training 

Experts were identified and agreed to serve as members of the 

Fellowship's Advisory Board. These experts were invited to 

participate in meetings of the Advisory Board designed t O develop 

a working framework for the ADA and Civil Rights Initiative. 

They also assisted in reviewing existing training materials and 

provided suggestions and recommendations for modification. 

Lesson plans for training programs and workshops were developed 

and included substantive materials as well as tools and 

techniques for "train the trainer" sessions. Course notebooks 

and workshop handouts were developed for use in workshops 

sponsored by NIJ and for dissemination to agencies wishing to 

sponsor their own workshops with the participation and/or 

assistance of NIJ were revised and up-dated as new information 

and guidance from EEOC, DOJ, and the courts were made public. 

The product from this phase of the project was refined, 

up-dated, and expanded training materials, lesson plans and 

course materials. 
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Delivery of Training and Technical Assistance 

Trainers, presenters and instructors were located to form a 

distinguished pool of resources from which the Fellowship drew in 

the delivery of workshops sponsored by NIJ as well as those 

sponsored by agencies seeking NIJ's participation and/or 

assistance. 

The Fellowship also considered the delivery of additional 

comprehensive ADA and Civil Rights workshops in regional 

areas with logistical support provided through other NIJ 

contracts. 

Finally, throughout this Fellowship, NIJ provided technical 

assistance to criminal justice agencies on the ADA and other 

civil rights laws and to include Such a component in other NIJ 

initiatives, such as its health and justice initiative. 

The products resulting from this phase of the project were 

the conferences and workshops that NIJ sponsored, as well as 

those in which it participated by providing speakers, experts 

or other technical assistance. 

ADA Fellowship: Major Finding~ 

This Fellowship was established with two goals in mind: 

communicate the legal requirements of the ADA and 

implications for criminal justice; and (2) 

(i) to 

their 

to provide technical 
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assistance and training to criminal justice professionals in 

dealing with the ADA. 

The Fellowship sought to meet its goals (as outlined above), yet 

maintain sufficient flexibility to respond to requests for help 

from the field. One component of the Fellowship was to develop 

reports for NIJ's Research in Action series (RIA). This series 

provides concise descriptions of ADA issues of particular interest 

to the criminal justice community. In all, eight RIAs were 

written: seven were already published and the last is in the 

editorial process. They are: 

* "ADA and Criminal Justice: An Overview." 

* "ADA and Criminal Justice: Hiring New Employees." 

* "ADA and Criminal Justice: Providing Inmate Services." 

* "ADA and Criminal Justice: 911 and Emergency Response 
Systems." 

* "ADA and Criminal Justice: Mental Illness and Corrections." 

* "Civil Rights and Criminal Justice: Employment 
Discrimination Overview." 

* "Civil Rights and Criminal Justice: Sexual Harassment." 

* "ADA and Criminal Justice: Litigation Report." 

In addition to the research and report component of the Fellowship, 

the second goal (as identified above) was met by: (i) providing 

regional training on the ADA to criminal justice professionals; and 

(2) responding to requests for training and technical assistance 

from the field and from within NIJ itself. 
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The regional training was a series of seven "needs oriented" 

regional training programs that include practical guidance on 

compliance with the ADA and information about how other criminal 

justice agencies comply with this civil rights law. Advisory Board 

members were involved in all aspects of training and development 

and representatives from EEOC and DOJ served as training faculty. 

These regional training programs, now complete, provided 

significant assistance in responding to the need for training that 

exists in this area. The regions covered were: 

* Austin, Texas (southwest) 

* Seattle, Washington (pacific northwest) 

* Washington, D.C. (mid-Atlantic) 

* Chicago, Illinois (midwest) 

* Springfield, Massachusetts (northeast) 

* Orlando, Florida (southeast) 

* San Francisco (west) 

The third component of the Fellowship was the technical assistance 

provided both in response to requests from the field and to those 

coming from NIJ's other initiatives as well. In this regard, the 

Fellowship answered countless telephone inquiries on the ADA and 

other civil rights laws; provided on-site training in partnership 

with local agencies. These included: 

* the Bay Area in California 

* Maricopa County in Phoenix, Arizona 
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* the Maryland Department oZ Corrections 

* the Iowa Department of Corrections 

* the South Carolina Department of Corrections 

* the Erie county Sheriffs office, the Buffalo Poiice 
Department 

Various professional interest groups have also requested Fellowship 

participation in their ADA efforts. NIJ Sponsored workshops at the 

following conferences: 

* IACP Annual Conference 1992 - Detroit 

* IACP Annual Conference 1993 - St. Louis 

* ACA Mid-Winter Conference 1993 - Miami 

* ACA Annual Conference 1993 - Nashville 

* ACA Mid-Winter Conference 1994 - Orlando 

* ACA Mid-Winter Conference 1995 - Dallas 

* AJA Annual Conference 1993 - Portland 

* International Correctional Education Association Conference 
1993 - Chicago 

* Department of Education's 1994 Correctional Leadership Forum 

* AJA Annual Conference 1994 - Indianapolis 

* AJA Annual Conference 1995 - Charlotte 

* NACO Annual Conference 1993 - Minneapolis 

* Correctional Educators Association Conference 1994 - Chicago 

* National Association of Attorneys General - Corrections 
Conference 1995 - Little Rock 

* National Association of ADA Coordinators 1995 Conference - 
San Diego 

* U.S. Attorneys' Office, Western District of Tennessee - 1996 
COP Training Conference 
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Other associations and federal agencies requested technical 

assistance as well. At the request of NIC, I wrote the scripts for 

two training videos it produced on the ADA. In addition, I 

assisted with the development and implementation Of a 

teleconference on the ADA and was a participant in a second 

teleconference on ADA issues as they impact on corrections. 

I also reviewed a video script for the ACA on the ADA; as well as 

wrote an article on the ADA and corrections for its April 1995 

issue of Corrections Today. 

The National League of Cities also sought technical assistance On 

the ADA and published three articles on ADA issues in its ~ation's 

Cities Weekly. 

In addition, the Fellowship provided a technical assistance 

capacity to NIJ in its other initiatives. ADA workshops were 

included in NIJ's 1993 Evaluation Conference and Community Policing 

Conference. Training to NIJ's Project Managers has also been 

provided. Answering ADA questions from NIJ staff has become 

routine practice. 

Policy Implications 

To meet the goals of the Fellowship, an Advisory Board was 

established to lend guidance, assistance and advice to the 

Fellowship. The assembly of this very distinguished Board proved 
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to be an invaluable asset to the Fellowshi p . Among the Board's 

members were: Chai Feldblum, one of the authors of the ADA; Peggy 

Mastroianni, Former Director of ADA Policy and now Associate Legal 

Counsel for the EEOC; Stewart Oneglia, Former Chief of the 

Coordination and Review Section of the Civil Rights Division at the 

DOJ, and Dianne Carter, President of the NIC Academy for the 

National Institute of Corrections (NIC). Through this Board, the 

Fellowship and NIJ was able to build excellent working 

relationships with EEOC, DOJ, and NIC, and have been working 

together to assist criminal justice agencies with the ADA. 

As a result of discussions held by the Board, a need was identified 

for a dialogue between the criminal justice community an d 

disability rights advocacy groups about issues the ADA raises for 

criminal justice. NIJ, through this FellOwship, responded to this 

need by hosting a meeting of these groups to identify and discuss 

these problems and develop at possible solutions. Both Advisory 

Board representatives from EEOC and DOJ indicated their full 

support for this endeavor and a willingness to consider all 

solutions reached when drafting future ADA policy and guidance. 

The meeting of this working group took place during the winter of 

1994. After the meeting, EEOC issued Enforcement Guidance on the 

issue of medical exams and disability-related inquiries. The 

influence of the working group meeting and the Advisory Board was 

present in this guidance in the numerous criminal justice specific 

examples. 
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Conclusion 

This Fellowship was supplemented and when all is said and done, 

NIJ's ADA Initiative will have lasted four years. This extension 

was not necessitated because more time was needed to complete the 

tasks committed to be undertaken during its original tenure. 

Indeed, these commitments were met early in the Fellowship and 

exceeded. Rather, continuing the effort enabled NIJ to perpetuate 

its ADA and Civil Rights Initiative and to respond to the 

overwhelming need for assistance in this area. 

Since NIJ began this initiative, it has established itself as the 

leader on the ADA and its implications for criminal justice. The 

initiative continued until the end of July in 1996, however, the 

effects of these efforts will continue long after. 
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T h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  
a n d  C r i m i n a l  Jus t i ce :  A n  O v e r v i e w  

by Paula N. Rubin 

When the Americans With Disabilities Act 
(ADA) was enacted on July 26, 1990, a 
new era began in the quest to integrate per- 
sons with disabilities into the mainstream 
o f  society. The ADA is perhaps the most 
sweeping civil rights legislation passed 
since the enactment of the Civil Rights Act 
of 1964 nearly 30 years before. 

is predicated on the belief that 
persons with disabilities have tradition- 
ally been isolated and segregated and that 
this discrimination took many forms, in- 
chiding architectural, transportation, and 
corr/munication barriers; overprotective 
rules; exclusionary standards; lesser serv- 
ices, programs, activities, benefits, jobs, 
or other opportunities; and outright exclu- 
sion from certain places and privileges) 

One purpose of the ADA is simple: "to pro- 
vide a clear and comprehensive national 
mandate for the elimination of discrimina- 
tion against individuals with disabilities. ''2 
The goal is to provide the estimated 43 mil- 
lion persons with disabilities 3 access to em- 
ployment, to governmental programs, 
services and activities, and to public ac- 
commodations such as restaurants, hotels, 
theaters, and shopping centers. To achieve 
this goal, the ADA contains five sections 
designed to eliminate barriers in employ- 
ment, public services, transportation, public 
accommodations, and telecommunication. 

~ " h e  was intended to pick up where ADA 
e Rehabilitation Act of 1973 left off by 

expanding coverage to include employers 

• neither receiving Federal funds nor work- 
ing pursuant to a Federal contract. The 
ADA also covers access to government 
facilities and the delivery of services and 
programs by government agencies. 

While the ADA has significant implica- 
tions for the criminal justice system, law 
enforcement is mentioned only once in the 
legislative history of the ADA, and even 
that is only in reference to persons with 
a history of illegal drug use. 4 Yet experts 
believe the impact on criminal justice is 
major: 

The ADA may very well be the most 
significant piece of legislation affect- 
ing law enforcement since the Civil 
Rights Act. It will cause police agen- 
cies throughout the United States, as 
well as other employers, to adjust 
and, in some cases, completely over- 
haul their recruitment and selection 
procedures. Furthermore, if depart- 
ments do not immediately develop 
changes in their personnel policies 
by the time the Act becomes appli- 
cable, they will expose themselves to 
substantial liability. 5 

Attempts to create an exemption for law 
enforcement were unsuccessful. Thus, the 
way the criminal justice community selects 
and treats its employees and delivers ser- 
vices to the public must be brought into 
compliance with the ADA. This includes 
limitations on blanket exclusions and re- 
quires a selection process that deals with 
individuals on a case-by-case basis. 

The requirements of the ADA present 
unique challenges for the criminal justice 
system. Director, Office of National Drug 
Control Policy, Lee Brown, in his role 
as former president of the International 
Association of Chiefs of Police, pointed 
this out in a letter to the Equal Employ- 
ment Opportunity Commission (EEOC), 
"[W]e d o . . .  think that the extremely 
'physical' nature of law enforcement 
work, coupled with the 'security/integrity' 
needs inherent to the job, impart a special 
perspective to our analysis of the Act. "6 

The need to have a working understanding 
of the law itself is critical to beginning to 
develop strategies for the recruitment, 
screening, selection, and treatment of po- 
lice and corrections officers as well as for 
the delivery of services by criminal justice 
agencies. This Research in Action report 
provides a framework to begin to assess 
ADA's impact on the criminal justice sys- 
tem. Future issues will focus on the deliv- 
ery by criminal justice agencies of their 
services to the public as well as on their 
hiring, promotion, and feting practices. 

Understanding the basics 
A person has a disability under the law if 
she or he has a mental or physical impair- 
ment that substantially limits a major life 
activity, such as walking, talking, breath- 
ing, sitting, standing, or learning. A person 
will also be considered to have a disability 
for purposes of this law if he or she has a 



NLI initiative has tw o goals: ~tp ~ 
vide info~ation on the requirements of 
the ADA and to offer technical assistance 
and training to c ~  justice professio ri- 
als in dealing with this law. 

This Research inAction report isthe first 
in a series designed to explain how the 
ADA will affect the criminal justice 
system. It presents an overview of the law 
and a brief legal analysis of its provisions. 
Future rifles in the series will examine 
such topics as hiring practices, delivery of 
inmate services, emergency response 
systems and telecommunications devices 
for the deaf C'I'DD's), and writingj0b 
descriptions for positions in the correc- 
tions profession. 

Through its new initiative, the Institute is 
responding to the need for 
of the Act in the criminal jl 
the new opportunities it offers persons 
with disabilities for access to the main- 
stream of society. 

Michael J. Russell 
Acting Director 
National Institute of Justice 

record of such an impairment or is per- 
ceived or regarded as having an impair- 
ment. Those associated with the disabled 
person are also entitled to certain protec- 
tions. Family members who need special 
consideration in caring for someone with a 
disability may be entitled to some protec- 
tions under the law. However,  the ADA 
does not require employers to provide rea- 
sonable accommodation in these cases. 

Equal  employment opportunities. Title I 
of the ADA addresses employment aspects 
of the law. The law makes it illegal to dis- 
criminate against persons with disabilities. 
These individuals are entitled to equal ac- 
cess to employment, including recruitment, 
hiring, promotion, and any other benefits 
and privileges of  employment. To be 

"protected" (that is, covered by Title I of  
the ADA), the individual must have a dis- 
ability and be qualified for the job. 

To be qualified, the individual must satisfy 
the job requirements such as education, 
experience, and skills, and must be able 
to perform the essential functions of  
the job, with or without a reasonable 
accommodation. 

Provision of reasonable accommodation. 
A reasonable accommodation can include 
modifying existing facilities to make them 
accessible, job restructuring, part-time or 
modified work schedules, acquiring or 
modifying equipment, and changing poli- 
cies. However, reasonable accommoda- 
tions will not be required when providing 
them causes an undue hardship for the 
agency. 

Undue hardship means significant expense 
or difficulty. More than just money may be 
involved; it can also mean disruption or 
fundamental alteration of the nature or op- 
eration of  the business or agency. Direct 
threat of  serious harm is defined by the law 
as "a significant risk of  substantial harm to 
the health and safety of  others that cannot 
be eliminated by reasonable accommoda- 
tion." Direct threat is not a defense to an 
employer ' s  obligation to provide a reason- 
able accommodation. A reasonable accom- 
modation is required if it will eliminate the 
direct threat. 

I f  a police officer were recovering from a 
communicable disease but was fit for duty 
apart from the fact he or she would remain 
contagious for 2 weeks, a reasonable ac- 
commodation would be to award him or 
her 2 weeks of leave. After that, there 
would be no significant risk in retuming to 
duty. 7 Speculative or remote threats will 
not satisfy this requirement. Such a deter- 
mination must be predicated on objective 
evidence. 

Accessibility to facilities and in delivery 
of government services. In addition, Title 
II of  the ADA requires government entities 
to achieve accessibility to their facilities as 
well as in the delivery of services and pro- 
grams. Accessibility encompasses new 
construction and the alteration of existing 
facilities. It can mean anything from add- 
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ing curb ~amps to creating parking spaces 
reserved for persons with disabilities. 

Defining disability 
A person' with a disability is someone who: 

• Has a physical or mental impairment 
that substantially limits one or more major 
life activities. 

• Has a record of  such an impairment. 

• Is regarded as having an impairment. 8 

There are several key phrases in this deft- 
nition: "impairment," "substantially lim- 
its," "major life activity," "record," and 
"regarded as." Understanding these con- 
cepts is essential to making an evaluation 
of  whether someone is disabled for pur- 
poses of  the ADA. 

' q m p a i r m e n L "  A threshold criterion that 
must be met under this definition is that 
there be an impairment- -"some sort of  
physiological disorder or mental disor- 
der. ''9 This definition applies regardless of  
whether an individual can compensate for 
the impairment by use of  an auxiliary aid 
or medication. For instance, someone who 
uses a hearing aid nevertheless has a dis- 
ability under the ADA even if the device 
restores the person's hearing to normal lev- 
els. Likewise, an insulin-dependent dia- 
betic whose diabetes is fully controlled by 
the insulin has a disability under the law. 

On the other hand, physical characteristics 
such as hair or eye color or left-handedness 
do not constitute impairments. Certain 
personality characteristics such as poor 
judgment, a bad temper, or lack of depend- 
ability are not considered disabilities. 

Not all cases are clear cut: 

A person who cannot read due to dys- 
lexia is an individual with a disability 
because dyslexia, which is a learning 
disability, is an impairment. But a per- 
son who cannot read because he or 
she dropped out o f  school is not an in- 
dividual with a disability, because 
lack o f  education is not a disability. I° 

"Substantially limits." Having a disabil- 
ity, in and of itself, is not enough; it must 
be a disability that substantially limits a 
major life activity. These types of  activities 



O include: walking, speaking, breathing, per- 
forming manual tasks, seeing, h e , g ,  
learning, caring for oneself, and working." 
Also considered major life activities are 
the ability to have intimate sexual rtlations 
and procreation. For this reason, those with 
A/DS or HIV infection will fall within the 
definition. :, 
There are three criteria to considerwhen 
determining whether a major life activity 
is substantially limited by any given 
condition: 

• Its nature and severity. 

• How long it will last or is expected to 
last. 

• Its permanent or long-term impact, or 
expected impact) 2 

A good rule of thumb is to look at the ef- 
fect of the condition and not its name. 13 So, 
for example, "an individual with mild cere- 
bral palsy that only slightly interferes with 
his or her ability to speak and has no sig- 
nificant impact on other major life activi- 
ties is not an individual with a disability 
lunder this part of the def'mition. ''14 

"Record of impairment." Even if an 
individual does not currently have a 
physiological or mental disorder, she or he 
may still be considered disabled under the 
three-part definition, inasmuch as those 
who have a record of an impairment are 
also protected from discrimination. The 
law also covers persons who have been 
erroneously classified as having an impair- 
ment. Remember, however, that the im- 
pairment must have substantially limited 
a major life activity. Having a record of an 
impairment, alone, will not satisfy the 
definition. 

"Regarded as having an impairment." A 
more subtle aspect of the defmition of dis- 
ability is that part that protects those who 
are perceived to have a disability. How 
does this occur? Here are some examples: 15 

(1) A person has high blood pressure 
controlled by medication. Nevertheless, 
his employer places him on permanent 
light duty for fear of a possibility of a 
future heart attack. In this case, the 
person has a disability that does not 
substantially limit a major life activity, 

but his employer treats him as though 

it does. 

(2) Refusal to hire someone who has 
severe scars from burns. Here there is 
no disability nor a limitation of  a major 
life activity. Instead, the fears, stereo- 
types, and attitudes of others toward 
these scars are disabling. 

(3) Firing someone rumored to have 
HIV infection, who in fact does not, 
may violate the law. Even though the 
individual does not have a disability, 
she or he is regarded as having a sub- 
stantially limiting impairment. 

There are very subtle differences between 
these examples. Indeed, they have been de- 
scribed as "all different sides of the same 
coin .  ''16 The bottom line is that the ADA 
prohibits discriminating against people 
who are being treated as if they have a 
disability.17 

Defining ADA exclusions 

What conditions are not covered by the 
ADA? The law explicitly states that certain 
conditions, including homosexuality, 
transvestism, bisexuality, transsexualism, 
voyeurism, exhibitionism, pedophilia, 
sexual behavior disorders, compulsive 
gambling, kleptomania, pyromania, and 
gender-identity disorders are not caused by 
a physical impairment. Therefore, they are 
not disabilities. 

Persons with temporary conditions are also 
not usually found to have a disability under 
the def'mition. The question is whether the 
impairment substantially limits one or 
more major life activities. An example of- 
fered by the Equal Employment Opportu- 
nities Commission (EEOC) is that of a 
broken leg. If it heals normally within a 
few months, there would be no disability. 
But if the leg heals improperly, causing a 
permanent limp, or if the leg takes an ab- 
normally long time to heal, during which 
time the person cannot walk, she or he 
might be considered to have a disability) s 
Pregnancy, for purposes of the ADA, is not 
an impairment. Moreover pregnancy is ad- 
dressed in the Pregnancy Discrimination 
Act, which requires employers to treat 
pregnancy no less favorably than any other 
temporary disability. 



Also specifically excluded from protection 
under the ADA are those who currently 
use illegal drugs. Prior drug addicts, in- 
cluding those who are in the process of, 
or who have successfully completed, a 
rehabilitation program, are protected by the 
law. This protection applies to those with 
an addiction to drugs or alcohol. It does not 
apply to the casual or recreational user of 
drugs or alcohol. 

The issue of current drug use or prior drug 
history has significant implications for 
criminal justice agencies. Issues as to 
what constitutes current drug use and 
whether and under what conditions indi- 
viduals with a history of drug use may 
lawfully be denied sworn criminal justice 
positions will form the basis of a future 
Research in Action. 

Otherwise qualified 
individuals with disabilities 

Having a disability does not automatically 
entitle someone to protection under the 
ADA. The ADA is not a guaranteed-jobs 
law requiring criminal justice agencies to 
hire persons with disabilities. Nor is it an 
affmnative action law requiring that pref- 
erence be given to persons with disabilities 

over those who are not disabled. Under the 
ADA, employers are still entitled to hire 
the most qualified candidate for the job. 

The ADA does not safeguard a person 
with a disability unless the person is also 
otherwise qualified for the position. In 
evaluating whether a person with a disabil- 
ity is qualified for a job, two questions 
should be answered: 

(1) Does this person meet the initial job re- 
quirements, such as work experience, edu- 
cation, skills, certificates, or licenses? 

(2) I f  so, can the person perform the essen- 
tial functions of the job, with or without 
reasonable accommodation? 

Defining initial job requirements. In an- 
swering the first question, care must be 
taken to make sure that the specifications 
for the position are job-related and consis- 
tent with business necessity. For example, 
law enforcement agencies would most 
likely be permitted to require applicants 
and employees to have a driver's license, 
inasmuch as operating a patrol car is an 
essential part of police work in most 
jurisdictions. On the other hand, driving a 
car may not be an essential part of the job 
of a corrections officer or administrative or 

clerical employees, and therefore might 
• be appropriately included as a requireme.L 
for these positions.19 

Note that the purpose of the law is to inte- 
grate persons with disabilities into the 
work force. It is impermissible to attempt 
to subvert the intent of the ADA by impos- 
ing qualifications and job requirements 
that are not job-related or only relate to 
marginal functions of the job. 

Persons with disabilities who meet the 
specified job requirements are not consid- 
ered qualified unless they can also perform 
the essential functions of the job with or 
without a reasonable accommodation. 
Making this determination also requires 
answering two questions: 

(1) Are the functions truly essential or are 
they marginal? 

(2) Can these essential functions be per- 
formed with or without a reasonable 
accommodation? 

Identifying essential job functions. This 
involves determining whether employees 
in the positio n actually are required to 
perform the function and, if so, whether or 
not removing the function would funda- 
mentally alter the job. 



O IlY the employer rarely requires a specific 
task, then it may not be appropriate to list 
the task as an essential job function. In that 
case, the employer would need to demon- 
strate that, although the function is rarely 
performed, to eliminate it would be to fun- 
damentally alter the nature of the job. For 
example, even if 99 percent of police offi- 
cers rarely make forcible arrests, depart- 
ments may establish this as an essential 
function of the job by showing that the 
consequences would be significant if a 
police officer were not able to do so. 

Answers will vary not only from job to 
job, but from department to department as 
well. The size and location of the agency 
may play a role in this assessment. Here 
are reasons offered by the EEOC as to why 
a job function may be essential: 

• The position exists to perform the 
function. 

• There are a limited number of other 
• employees available to perform the func- 

tion, or among whom the function can be 
distributed. , d h  

W • A function is highly specialized, and the 
person in the position is hired for special 
expertise or abilities to perform it. 2° 

What factors may be used in determining 
essential functions of a particular job? 2' 

• The employer's judgment (while the 
employer may not be second guessed, 
other factors will also be regarded). 

• A written job description prepared be- 
fore advertising or interviewing for a job 
(this is not required under the ADA, but it 
is a good idea to have one that accurately 
reflects the true nature of the job and is 
created in advance of the screening and 
selection process). 

• The amount of time spent performing 
the function (the example of the forcible 
arrest, used above, might apply to this 
factor). 

• The consequences of not requiting the 
person to perform this function (the above 
example of the police officer might apply 
here). 

O • The terms of a collective bargaining 
agreement. 

• The work experience of people who 
have performed the job in the past and 

work experience of people who currently 
perform similar jobs. (It is a good idea to 
talk with employees who have performed 
the job in the past as well as those who are 
doing the job now. D o  not presume to 
know what a job involves; ask the people 
who are doing it.) 

• Other relevant factors (this can include 
the kind of services provided by the em- 
ployer or the organizational structure of the 
agency). 

The principle is that job requirements 
should not have the practical effect of im- 
posing a blanket exclusion of a particular 
disability or class of persons. 

Reasonable accommodation, 
undue hardship, and direct 
threat 

If an otherwise qualified individual with a 
disability cannot perform the essential 
functions of the job, the employer may be 
obligated to provide a reasonable accom- 
modation. However, an "employer has n o  
duty to accommodate an employee with a 
disability unless the accommodation will 
enable the employee to perform the essen- 
tial functions of the position. ''22 "Reason- 
able accommodation is any modification 
or adjustment to a job, an employment 
practice, or the work environment that 
makes it possible for an individual with a 
disability to enjoy an equal employment 
opportunity."~3 

Def in ing  r e a s o n a b l e  a c c o m m o d a t i o n .  An 
employer's duty to reasonably accommo- 
date individuals with disabilities applies to 
all aspects of employment. This includes 
the application and selection process, an 
employee's ability to perform the essential 
functions of the position currently held as 
well as those desired and the benefitsand 
privileges other employees without d i s -  
abilities enjoy. 

This duty, however, only applies to known 
physical or mental disabilities. It is usually 
the responsibility of the person needing 
an accommodation to request one. An 
employer's applications, test announce- 
ments, or advertisements may request 
persons with disabilities requiring an 
accommodation to participate in the appli- 
cation process to inform the employer 

5 

within a reasonable time prior to applying 
or interviewing for a position or taking an 
examination. 24 

Here are five additional explanations of 
reasonable accommodation: 25 

• A reasonable accommodation must be 
an effective accommodation. 

• The reasonable accommodation obliga- 
tion applies only to accommodations that 
reduce barriers to employment related to a 
person's disability; it does not apply to ac- 
commodations that a disabled person may 
request for some other reason. 

• A reasonable accommodation need not 
be the best accommodation, as long as it is 
effective for that purpose. 

• An employer is not required to provide 
an accommodation that is primarily for the 
employee's/applicant's personal use. 

• An individual is not required to accept 
an accommodation if the individual has not 
requested an accommodation and does not 
believe that one is needed. 

An employer, for example, might offer to 
raise a worktable so that a disabled 
employee's wheelchair would fit under it. 
The employee would be entitled to decline 
accepting the higher table as an accommo- 
dation; the individual might prefer the 
lower table to permit easier use of a com- 
puter keyboard in her or his lap. 

When is an accommodation effective? 
When it enables the person to perform the 
essential functions of the job. The accom- 
modation should avoid limiting, segregat- 
ing, or classifying the individual. 

What happens if an applicant or employee 
refuses an accommodation? Remember, 
employers are not required to provide the 
accommodation the person requests, al- 
though where possible it is advisable to do 
so. The employer does not even have to 
provide the best accommodation. The ac- 
commodation must be effective in helping 
the individual perform the essential func- 
tions of the job. If the individual chooses 
not to accept this accommodation, there is 
a risk that doing so will render her or him 
unable to carry out the essential functions 
of the job. When that happens, the indi- 
vidual is no longer "otherwise qualified" 
for the position. 



Examples of reasonable accommoda- 
tions. Because the same disability can 
manifest itself very differently in two dif- 
ferent people, accommodations require a 
case-by-case determination, as noted 
above. The following list of possibilities is 
not meant to be exhaustive. 26 

Making facilities accessible and usable. 
For instance, providing designated park- 
ing spaces for those with disabilities if 
parking is provided to others. 

Job restructuring. This does not include 
reassigning essential functions of the job. 
It can include exchanging or reassigning 
marginal functions, or changing how and 
when essential functions are performed. 

Modified work schedules. This might in- 
clude part-time work. 

Flexible leave policies. Accommodations 
do not include paid leave, but could in- 
clude leave without pay. 

Reassignment to a vacant position. This 
is new to the ADA and applies to incum- 
bents only and not to applicants. 

Acquisition or modification of equipment 
and devices. Examples include TDD' s 
(telecommunications for the deaf) and ap- 
ply to job-related equipment only. Employ- 
ers are not required to provide devices for 
the personal use of the individual. 

Adjusting and modifying examinations, 
training materials, and.policies. This 
includes using training sites that are 
accessible. 

Providing qualified readers. This does not 
mean two people must be hired to do one 
person's job. 2z 

Providing qualified interpreters. This can 
be done on an as-needed basis. 

There may be times when providing an ac- 
commodation will not be required. Obvi- 
ously, no accommodation is required when 
it would not enable the individual to per- 
form the essential functions of the job. 

Likewise, no reasonable accommodation 
will be required if it would impose an 
undue hardship on the employer or a direct 
threat to the health and safety of the 
employee or others is created, which 

cannotbe eliminated by a reasonable 
accommodation. 

Defining undue hardship. The ADA de- 
fines this term as "significant difficulty or 
expense." What may be an undue hardship 
for one criminal justice agency may not 
be a hardship for a different agency in dif- 
ferent circumstances. Accommodations 
may constitute undue hardship if they are 
unduly costly, extensive, substantial, dis- 
ruptive, or would fundamentally alter the 
nature or operation of the agency. 2s 

"An undue hardship may be something 
less than a cost that would drive the em- 
ployer to the verge of going out of busi- 
ness, but at the same time it must impose 
more than a negligible cost. ''z9 

Defining direct threat. This involves a 
significant risk of substantial harm based 
on objective evidence and not mere specu- 
lation. It cannot be predicated on some re- 
mote possibility in the future but must be 
a present risk. Employers are required to 
reduce or eliminate the risk with an accom- 
modation. When this is not possible, then a 
refusal to hire due to direct threat may be 
appropriate. 

Deciding what accommodation to pro- 
vide. The best place to start is with the per- 
son requiring the accommodation. Often 
she or he will know what accommodation 
will work and how to obtain that accom- 
modation as cost-efficiently as possible. It 
may also be a good idea to consult with 
other employers and local vocational reha- 
bilitation agencies. The Job Accommoda- 
tions Network (JAN), offered by the 
President's Committee on Disabilities, is 
an information and reference service that 
suggests accommodations. JAN may be 
reached at 1-800-ADA-WORK. 

Accessibility to programs 
and services 

The ADA not only addresses how criminal 
justice agencies are to treat their own em- 
ployees under Title II but also govems 
how they are to treat members of the gen- 
eral public who may have a disability. Al- 
though Title II went into effect on January 
26, 1992, many of its requirements have 
been in effect for federally assisted pro- 

grams for nearly 20 years under the Reha- 
bilitation Act of 1973. The ADA merely 
expands coverage to all government 
programs, services, or activities. However, 
a significant consequence of the ADA was 
to bring to the attention of the public at 
large the rights of those with disabilities to 
enjoy both equal employment opportunity 
and equal access to programs and services. 

Title II applies to any governmental 
agency regardless of its size and requires 
the agency to make sure that its programs, 
services, and activities are accessible to 
persons with disabilities. This affects two 
areas: (1) the services and programs deliv- 
ered by the agency, and (2) physical access 
to the facilities where these programs, ser- 
vices, and activities are offered. 

Determining accessibility of programs 
and services. To ascertain if the agency is 
meeting the requirements of the ADA, the 
offered programs, services, and activities 
in their entirety need to be examined and 
the following questions asked: 

• Are any modifications to the agency's A 
policies, practices, or procedures n e c e s s ~  
to ensure accessibility? 

• Do any eligibility criteria eliminate or 
tend to screen out a qualified individual 
with a disability from enjoying the benefits 
of these programs, services, or activities? 

• Do any policies or practices segregate 
persons with disabilities from others par- 
ticipating in these programs, services, or 
activities? 

• Are any of these programs, services, or 
activities delivered at a location or facility 
that has the effect of denying persons with 
disabilities the right to enjoy the benefits of 
these programs, services, or activities? 

• If  alternative services are offered to per- 
sons with disabilities, are these benefits 
unequal to those offered to the public at 
large? 

If the answer to any of these questions is 
"yes," the agency may need to revise the 
way it offers its programs, services, and ac- 
tivities. Modification will not be necessary, 
however, if doing so fundamentally a/,*,~ 
the nature of the program, service, or 
ity or causes an undue burden. Undue bur- 
den under Title II is analogous to undue 



ardship under Title I, and means "signifi- 
t difficulty or expense . . ,  taking into 

account such factors as the nature and cost 
of the action, the financial resources of the 
site or a parent organization, the relation- 

• ship of the site to the parent organization, 
and the type of the parent organization. ''3° 

Is it always illegal to have discriminatory 
practices or policies? Obviously not. An 
agency is allowed to take into account the 
safety of the public. So, for example, pro- 
hibiting persons with heart disease from 
riding on a roller coaster at a county fair 
might be a permissible rule with a dis- 
cdminatory effect. 

Determining physical access to facilities. 
Are criminal justice agencies expected to 
rebuild or renovate their facilities? The an- 
swer is a qualified "no." Criminal justice 
agencies are not expected to "retrofit" their 
existing buildings. Nor are they expected 
to alter historical landmarks. A rule of 
thumb is to look at the program, not the 
building. Is it possible to change the way 
the program is delivered rather than the 

building? Examples include moving the 
program or service to an accessible part of 
the building, such as the f'Lrst floor, provid- 
ing home delivery of the service, or tele- 
phoning the person with a mobility 
impairment. If so, then remodeling the de- 
livery of the service rather than the build- 
ing in which it is delivered may suffice. A 
little creativity can go a long way in com- 
plying with this part of the ADA. 

New construction or alterations to existing 
buildings, however, must comply with the 
ADA. The Architectural and Transporta- 
tion Compliance Board (the "Access 
Board") has issued proposed accessibility 
guidelines for State and local governments. 
These guidelines are expected to have spe- 
cial considerations not originally contem- 
plated for courthouses and correctional 
facilities. Until the final guidelines are is- 
sued, however, agencies may choose be- 
tween two different sets of architectural 
standards: the Uniform Federal Accessibil- 
ity Standard (UFAS) or the ADA Accessi- 
bility Guidelines (ADAAG). 

What must be done at the administrative 
level to comply with Title II of the ADA? 
Several things. Some of these administra- 
tive requirements will only apply to enti- 
ties with 50 or more employees. A word of 
caution on calculating the number of 
employees. The size of a particular entity 
will be computed based on the number of 
employees not only in the department, but 
also on the number of employees in the 
city or county in which the specific depart- 
ment operates. Therefore, only the smallest 
of jurisdictions will be exempt from most 
administrative requirements. 

What are these requirements? 

• Self-evaluations of programs, services, 
and activities delivered should be Con- 
ducted and a study made of whether the 
policies and practices prevent persons with 
disabilities from enjoying the benefits and 
privileges of them. For entities with 50 or 
more employees, the self-evaluation must 
have been completed by January 26, 1993, 
and be made available to the public for 3 
years. 



• Transition plans for entities with 50 or 
more employees are required if structural 
changes are necessary in order to make 
programs accessible. 

• Public notice must be given to all inter- 
ested parties of  their rights and protections 
under the ADA. This notice can include 
signs, posters, and pamphlets and should 
be made in accessible formats. 

• ADA compliance officers must be des- 
ignated for entities with 50 or more em- 
ployees to provide a contact point for 
individuals who need information on the 
ADA and to assist in the employees'  edu- 
cation in the law. 

• A grievance procedure must be created 
and implemented for entities with 50 or 
more employees to handle the receipt and 
processing of  complaints as well as their 
resolution. 

More questions remaining 

Since enactment of  the ADA, criminal jus- 
tice agencies have begun to apply the ADA 
requirements. But at this juncture, there of- 
ten seem to be more questions than an- 
swers about how to implement the ADA. 

The law affects virtually every facet of  the 
application, screening, and selection proc- 
ess for corrections and law enforcement 
personnel. Careful consideration of  ac- 
tions is required as there are, as yet, no 
certainties about how the courts will inter- 
pret the ADA. As aptly put in the October 
1991 issue of Fire & Police Personnel 

Reporter, "Professionals can act only as 
weathervanes, and not forecasters." 
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The Americans with Disabilities Act 
(ADA) was created to eliminate barriers 
to equal employment opportunity and 
provide equal access to public accommo- 
dations and the programs, services, and 
activities delivered by government entities. 
Under the ADA, employers must reevalu- 
ate their personnel application and selec- 
tion processes to ertsure that they do not 
adversely affect persons with disabilities, 
either intentionally or unintentionally. The 
requirements of the ADA have significant 
consequences for the criminal justice sys- 
tem. Many of the tests and screening de- 
vices commonly uged to hire public safety 
personnel, as well as the order in which 
these tests may be administered, must be 
scrutinized in light of the law. 

The ADA and hiring: 
Some general principles 

Appreciating the impact of the ADA on 
hiring requires an understanding of the law 
itself. Simply put, the ADA prohibits dis- 
crimination against qualified individuals 
with a disability. Having a disability, in 
and of itself, does not entitle a person to 
protection under the law. A job applicant 
also must be qualified, i.e., must meet es- 
tablished prerequisites of the position such 
as education, experience, and skills, and 
must be able to perform the essential func- 
tions of the job. 

Whether an applicant with a disability is 
otherwise qualified for the job is a central 
issue in making legal hiring decisions 
under the ADA. Some questions to be 
considered are: How are these determina- 
tions made? What constitutes an essential 
function of the job? Are performance stan- 
dards permitted? 

Thus, hiring decisions should be made on a 
case-by-case basis and not based on gener- 
alized assumptions, stereotypes, or myths. 
Limiting, segregating, or classifying appli- 
cants so that persons with disabilities are 
adversely affected should be avoided. 

Under the ADA, blanket exclusions of in- 
dividuals with a particular disability are, in 
most cases, not permissible.' For example, 
to exclude "all applicants with diabetes ig- 
nores the varying degrees of severity of 
this disease and the ability to control its 
symptoms '~ and would be forbidden. On 
the other hand, the "ADA does not require 
quotas, it...requires that employers not re- 
ject applicants with disabilities because of 
their disabilities. ''3 In addition, the ADA 
requires employers to provide applicants 
with reasonable accommodations so that 
they can apply for jobs. 

Qualifications and standards 

Under the ADA, standards and qualifica- 
tions that screen out, or tend to screen out, 

individuals or groups of individuals on the 
basis of disability must be related to the 
job to be performed. 

An analysis of job qualifications begins 
with three questions: 

• Do qualifications or standards that 
screen out persons with disabilities relate 
to essential functions of the job? 

• Are qualifications and standards that 
screen out persons with disabilities job- 
related and consistent with business 
necessity? 

• Is a reasonable accommodation avail- 
able that enables an applicant, who would 
not be qualified because of a disability, to 
meet the qualification standards? 

Fundamental, not marginal, job functions 
are considered essential for purposes of 
the ADA. Functions are essential: a) when 
employees are required to perform them 
and b) when their elimination would fun- 
damentally alter the job. Even when a 
function is rarely performed, it may never- 
theless be essential. For example, most po- 
lice officers rarely make forcible arrests, 
but departments that can demonstrate seri- 
ous consequences of an officer's inability 
to do so may establish this ability as an es- 
sential function. 

There is nothing to prevent employers in 
criminal justice agencies from using quali- 
fying standards. Indeed, it is permissible to 

.................... i!ilT  



"establish physical or mental qualifications 
that are necessary to perform specific jobs 
(for example, jobs in the transportation and 
construction industries; police and fire 
fighters jobs; security guard jobs) or  to 
protect health and safety. ''4 

What happens, however, if the qualifying 
standards eliminate someone on the basis 
of  disability or a group of individuals with 
disabilities? Under the ADA, standards 
must be shown to be job-related and con- 
sistent with business necessity. 5 This re- 
quirement "underscores the need to 
examine all selection criteria to ensure that 
they not only provide an accurate measure 
of  an applicant's actual ability to perform 
the essential functions of the job, but that 
even if they do provide such measure, a 
disabled applicant is offered a 'reasonable 
accommodation'  to meet the criteria that 
relate to the functions of  the job at issue. ''6 

A qualification standard is job-related 
when it is "a legitimate measure or qualifi- 
cation for the specific job it is being used 
for. ''7 Section 4.3 of the Equal Employ- 
ment Opportunity Commission's (EEOC) 
Technical Assistance Manual explains: 

A qualification standard for a sec- 
retarial job of  'ability to take short- 
hand dictation' is not job-related if 
the person in the particular secre- 
tarial job actually transcribes taped 
dictation. 

Business necessity means that the selection 
relates to an essential function of the job. 
Thus, "if a test or other selection criterion 
excludes an individual with a disability and 
does not relate to the essential function of 
the job, it is not consistent with business 
necessity. ''8 

However, even if a standard is job-related 
it may nevertheless be inappropriate if it 
does not relate to an essential job function. 
For example, requiring a driver's license 
may be job-related for both patrol officers 
and corrections officers. However, the re- 
quirement relates to an essential function 
of  the job of  a patrol officer. Typically, a 
corrections officer is not required to drive 
in the course of  business. Therefore, if re- 

quiring a driver's license screens out a per- 
son with a disability i tmay be justified for 
the job of  patrol officer but not for that of  
corrections officer if driving is not an es- 
sential function of  the job. 

Reasonable accommodations 
during the hiring process 

Employers have a duty to reasonably ac- 
commodate persons with disabilities dur- 
ing the application process to give 
otherwise qualified applicants an equal op- 
portunity to be considered for the job. 9 
However, an employer is permitted to ask 
applicants whether they need reasonable 
accommodation in order to participate in 
the application process or take a screening 
test.~° 

Reasonable accommodations during the 
hiring process can include providing quali- 
fied interpreters or readers. It can also 
mean revising or modifying exams or tests. 
Section 3.3 of  EEOC's  Technical Assis- 
tance Mamta! offers these examples: 

A person who uses a wheelchair 
may need an accommodation if an 
employment office or interview 
site is not accessible. A person 
with a visual disability or a person 
who lacks manual dexterity may 
need assistance in filling out an aP- 
plication form. Without such ac- 
commodations, these individuals 
may have no opportunity to be 
considered for a job. 

On the other hand, unlike the kinds of  rea- 
sonable accommodations afforded employ- 
ees with disabilities - -  such as job 
restructuring or changing work schedules 
- -  employers do not have to find a job for 
an applicant with a disability who is not 
otherwise qualified, or consider an appli- 
cant for a job for which he or she did not 
apply. Likewise, while reassignment to an- 
other position might be a reasonable ac- 
commodation for an employer to make for 
an employee, this would not apply to appli- 
cants for a position. In addition, there is no 
requirement that employers lower perfor- 
mance standards. 



Medical examinations 
)and disability-related inquiries 
Under the ADA, job applicants must be 
given a conditional offer of employment 
before being required to provide medical 
information or take a medical exam I~ even 
though law enforcement and corrections 
agencies routinely administer medical and 
psychological exams to applicants prior to 
making a job offer. "As a result, this provi- 
sion of the ADA will significantly change 
hiring practices in the country. ''12 This re- 
quirement is designed to prevent medical 
information from being considered before 
nonmedical qualifications. 

The EEOC's Enforcement Guidelines 
define medical examinations as "...proce- 
dures or tests that seek information about 
the existence, nature, or severity of an 
individual's physical or mental impair- 
ment, or that seek information regarding 
an individual's physical or psychological 
health. ''13 Sometimes it is easier to say 
what "medical" is not rather than what it 
is. For instance, "tests for illegal use of 
drugs are not medical examinations under 
the ADA and are not subject to the restric- 
tions on such examinations. ''14 Similarly, 
"physical agility tests are not medical 
examinations and so may be given at any 
point in the employment application 
process. ''15 

A good rule of thumb is that questions that 
would disclose information regarding a 
disability, whether asked on an application 
or during an interview, may be construed 
as a medical exam or disability-related in- 
quiry. This holds true for any test, proce- 
dure, or performance exam that would 
disclose information regarding a disability. 
Therefore, criminal justice agencies that 
customarily use psychological exams, 
polygraph tests, background checks, and 
medical exams will need to evaluate their 
hiring process in light of the ADA. 

Application procedures and 
requirements 
The ADA expressly prohibits preemploy- 
ment medical examinations and disability- 

related inquiries. 16 ,,...[A]n employer may 
not ask or require a job applicant to take a 
medical examination before making a job 
offer. ''17 Inquiry into the existence, nature, 
or severity of a disability is also forbidden 
at this stage in the hiring process. 

However, employers may ask applicants 
questions regarding their ability to perform 
specific job functions "and may, with cer- 
tain limitations, ask an individual with a 
disability to describe or demonstrate how 
he or she would perform these functions. ''Is 
On the other hand, hiring practices that 
focus on disabilities rather than abilities 
will, in most instances, be considered 
discriminatory. Section 6.3 of EEOC's 
Technical Assistance Manual provides 
an example relevant to criminal justice 
agencies: 

A policy that prohibits employ- 
ment of any individual who has 
epilepsy, diabetes, or a heart con- 
dition from a certain type of job, 
and which does not consider the 
ability of a particular individual, 
in most cases would violate the 
ADA. 

The ADA does take into consideration an 
employer's need to ensure that job appli- 
cants can perform the job effectively and 
safely, and specifies how this can be done. 
Section 6.1 of EEOC's Technical Assis- 
tance Manual provides guidance: 

An employer may condition a job 
offer on the satisfactory result of a 
post-offer medical examination or 
inquiry if this is required of all en- 
tering employees in the same job 
category. A post-offer examination 
or inquiry does not have to be 
'job-related' or 'consistent with 
business necessity.' Questions also 
may be asked about previous inju- 
ries and workers' compensation 
claims. 

Questions that are prohibited before a con- 
ditional offer may be posed in the post- 
offer phase of the hiring process. Such 
post-offer medical examinations are legal 
only if the following requirements are met: 

• All entering employees in a particular 
category are required to submit to the same 
examination regardless of disability. 

• Information conceming the offeree's 
medical condition must be maintained on 
separate forms. 

• The information must be maintained in 
separate medical files. 

• The information must be treated as a 
confidential medical record. 19 

If a post-offer medical exam or disability- 
related inquiry reveals a disability, the rea- 
son for withdrawing a conditional offer of 
employment must be job-related and con- 
sistent with business necessity. The with- 
drawal of the offer may be permissible 
where the medical inquiry discloses facts 
pertinent to the applicant's qualifications. 
That is to say, the employer must show 
that the applicant cannot perform the es- 
sential functions of the job, with or without 
a reasonable accommodation, and must 
demonstrate that there is no reasonable ac- 
commodation available to enable the appli- 
cant to perform the essential functions of 
the job. 

In addition, "a post-offer medical examina- 
tion may disqualify an individual if the 
employer can demonstrate that the indi- 
vidual would pose a 'direct threat' in the 
workplace (i.e., a significant risk of sub- 
stantial harm to the individual or others) 
that cannot be eliminated or reduced below 
the 'direct threat' level through reasonable 
accommodation. ''2° However, a "direct 
threat" cannot be speculative or remote 
and must be based on current medical 
knowledge. 

Section 6.4 of EEOC's Technical Assis- 
tance Manual offers this example: 

If a medical examination reveals 
that an individual has epilepsy and 
is seizure-free or has adequate 
warning of a seizure, it would be 
unlawful to disqualify this person 
from a job operating a machine be- 
cause of fear or speculation that he 
might pose a risk to himself or oth- 
ers. But if the examination and 
other medical inquiries reveal that 
an individual with epilepsy has sei- 



zures resulting in loss of conscious- 
ness, there could be evidence of 
significant risk in employing this 
person as a machine operator. 
However, even where the person 
might endanger himself by operat- 
ing a machine, an accommodation 
such as placing a shield over the 
machine to protect him, should be 
considered. 

Implications for criminal 
justice 

The ADA unquestionably has had an enor- 
mous impact on the hiring process in 
criminal justice. "The development of se- 
lectio n procedures which are in compli- 
ance with the ADA appear to be somewhat 
reversed to current arrangements. ''2~ 

Prior to the enactment of the ADA, most 
departments required applicants to pass 

.~ written exams, agility tests, a polygraph 
exam, a background investigation, a medi- 
cal exam, and a psychological exam before 
being offered a position of employment. 
However, with the ADA prohibition 
against disability-related inquiry prior to 
making a conditional offer of employment, 
many of these testing and screening de- 
vices must be postponed until after an offer 
is made. 

Thus, a "department cannot even remotely 
investigate an applicant's disability or po- 
tential disability until the applicant's other 
qualifications have been evaluated and a 
contingent offer of employment has been 
made to the candidate. ''z2 "Under the ADA, 
bona fide job offers do not always need to 
be limited to currently available vacancies 
but also may, under certain circumstances, 
be given to fill reasonably anticipated 
openings. ''23 

For example: 

A police department may be able 
to demonstrate that it needs to 

make offers to 50 applicants for 25 
available positions because: (1) for 
public safety reasons it needs to 
have police officers who are ready 
and able to begin work when a va- 
cancy occurs on the force; and (2) 
it is likely that approximately half 
the offers will be revoked based on 
post-offer medical tests and/or the 
results of security checks, and be 
cause some applicants may with- 
draw from consideration. 24 

However, if more offers are made than 
positions exist, individuals must be hired 
from the pool based on pre-established 
objective standards. An example of such a 
standard includes using the date of applica- 

tion. Moreover, if applicants are re-ranked 
based on post-offer inquiry or procedures, 
the agency must inform persons in the pool 
of their overall rankings before the post- 
offer re-ranking and must notify all persons 
in the pool of any changes made as a result 
of such post-offer re-rankings. The En- 
forcement Guidance offers this example: 

A police department gives a post- 
offer psychological examination, 
which is designed to analyze an 
individual's mental stability and is, 
therefore, a medical examination. 
The department re-ranks the indi- 
viduals in its pool based on scores 
on this examination, placing those 
individuals who score most favor- 
ably at the top of the hiring priority 
list. In this case, the department 
must inform individuals in the hir- 
ing pool of their initially-deter- 
mined hiring rank order; after the 
post-offer medical examination, the 
department must inform the indi- 
viduals in the hiring pool whether 
their rank was changed based (in 
whole or in part) on the post-offer 
medical examination. 25 

Can agencies have a qualified pool of can- 
didates? While some jurisdictions have 
used this method, EEOC has not specifi- 
cally addressed this issue yet. Agencies 
planning this should consider exhausting 
the number of candidates in the pool before 
adding to it. In addition, agencies employ- 
ing such a method should ensure that all 
candidates advance equally through the 
pool as hirings are made. 

Screening devices 

Agility tests. These may be "given at any 
point in the application or employment 
process so long as employers can demon- 
strate that they are job-related and consis- 
tent with business necessity. ''26 However, 
departments may not measure an appli- 
cant's physiological/biological responses to 
performance because that would be 
considered medical. 27 

The ADA also forbids disability-related 
inquiries or medical exams to establish a 
person's fitness to take the agility test. 



Agencies will not be permitted to screen 
plicants for medical conditions, such as 

heart disease, prior to giving them a physi- 
cal agility test. ''~8 One solution to this 
problem is to provide applicants with a de- 
tailed written description of the test and re- 
quire that they get a note or certification 
from their doctor that they are able to take 
the agility test. 

Drug tests. Since a test for the illegal use 
of drugs is not considered a medical ex- 
amination under the ADA, employers may 
conduct such testing of applicants or em- 
ployees and make employment decisions 
based on the results. On the other hand, if 
an applicant tests positive for illegal drug 
use, the test may be validated by asking the 
applicant about any lawful drug use that 
may have resulted in the positive result. 

However, certain drug tests may reveal the 
use of prescription drugs. This could lead 
to problems for employers. For example, 
what if the results of a drug test reveal that 
the applicant is taking AZT, a drug used 
in conjunction with treamaent for HIV 

Oi nfection and AIDS? Persons with HIV 
nfection or AIDS are protected under the 

ADA. Therefore, this information, in and 
of itself, could not be used to eliminate the 
applicant. 

In the event secondary medical informa- 
tion is obtained, agencies should treat it in 
accordance with ADA requirements relat- 
ing to all medical information. It should be 
treated as a confidential medical record, 
maintained separately from the indivi- 
dual's personnel file, and steps should 
be taken to guarantee the security of the 
information. 

Polygraph tests. Polygraph tests are not 
addressed specifically by the ADA. How- 
ever, preliminary questions asked in con- 
junction with a polygraph exam are often 
medical in nature. For instance, asking a 
person "Are you currently on any medica- 
tion?" would be impermissible prior to ex- 
tending a conditional offer. 

What does this mean for criminal justice 
_ agencies? "Pre-offer, there will be no 

medical questions on the polygraph exami- 
nation allowed. ''29 Such inquiries include: 

• Whether the individual has sought or is 
currently seeking mental health services. 

• Inquiries about the extent of prior 
illegal drug use. 

• Most inquiries about prior or current 
lawful drug use. 

• Inquiries reflecting the extent of prior or 
current alcohol use. 3° 

In addition, the EEOC Enforcement Guid- 
ance offers this example: 

"R., a police department, may not 
ask as part of a pre-offer polygraph 
examination such questions as: 
'Do you have any mental disorders 
which would hamper your perfor- 
mance as a police officer?' or 
'Have you ever been treated for 
drug addiction?' ,,3~ 

Thus, employers are faced with delaying 
the polygraph exam until after an offer is 
made; conducting the polygraph without 
the initial medical inquiries often asked to 
ensure the validity of the exam; or con- 
ducting one polygraph test pre-offer, with- 
out the preliminary medical questions, and 
a second exam, post-offer, which includes 
medical exams. 

Background checks. To the extent that 
background checks involve medical in- 
quiry, they must be delayed until after an 
offer is made. FBI checks, national credit 
checks, and high school or college wan- 
scripts can be procured at the pre-offer 
stage. However, agencies cannot ask prior 
employers or others any questions that the 
employer cannot ask the applicant directly. 

Medical exams. The ADA permits medi- 
cal exams once a conditional offer of em- 
ployment is made, and it would be useful 
to give a list of essential job functions to 
the doctor who will conduct the e x a m .  32 

What if the employer gets unsolicited 
medical information before extending a 
conditional offer? Can this information be 
used to exclude the applicant? This de- 
pends on whether the information is rel- 
evant to the applicant's qualifications. If an 
applicant is otherwise qualified, the infor- 
mation cannot be so used. If an applicant 

volunteers information about a disability 
that renders him or her unqualified for the 
job, then no offer need be made. 

No decision should be made on the basis 
of speculation or assumptions. For ex- 
ample, if an applicant discloses that he or 
she has epilepsy, such information, in and 
of itself, would not disqualify the appli- 
cant. Blanket exclusions of a particular dis- 
ability should be avoided. But should an 
applicant reveal that he or she has epilepsy 
that cannot be controlled by medication 
and continues to have seizures on a regular 
basis, it may be permissible to eliminate 
the candidate if the reasons are job-related 
and consistent with business necessity. 

Psychological exams.Whether a psycho- 
logical exam is also a medical exam de- 
pends on the type of exam administered. 
Criminal justice agencies will need to 
make this determination on a case-by-case 
basis. "To the extent that a test is designed 
and used to measure only such factors as 
an applicant's honesty, tastes, and habits, 
it would not normally be considered a 
medical examination. ''33 However, exams 
or tests which provide evidence that a can- 
didate has a mental disorder or impairment 
would be considered a medical examination. 

In addition, for example, many depart- 
ments have historically used tests such as 
the Minnesota Multiphasic Personality In- 
ventory (MMPI), which includes questions 
that might be considered disability-related. 
For example: 

• I am bothered by an upset stomach sev- 
eral times a week. 

• I have a cough most of the time. 

• During the past few years I have been 
well most of the time. 

• I have never had a fit or convulsion. 

• I have had attacks in which I could not 
control my movements or speech but in 
which I knew what was going on around 
me. 34 

Not all psychological tests include ques- 
tions that are disability-related. With 
careful screening they might be utilized 
prior to extending a conditional offer of 
employment. 



Prior to making a conditional offer, em- 
ployers may assess personality traits, 
knowledge, skills, and abilities as they 
apply to job  qualifications. Once an offer 
has been made, employers are free to ad- 
minister psychological exams which in- 
clude medical questions. 
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Title II of the Americans With Disabilities 
Act (ADA) requires that State and local 
govemmental entitles, regardless of size, 
provide equal access for persons with dis- 
abilities to programs, services, and activi- 
ties of the entity, as well as to employment 

O opportunities. The ADA covers criminal 
justice agencies, including corrections fa- 
cilities, operated by or on behalf of State 
and local governmental entities. 

The ADA affects how employees for 
sworn and unsworn positions are hired in 
the corrections field. The law also affects 
the delivery of programs, services, and ac- 
tivities offered to inmates and their visi- 
tors family members, attorneys, clergy, 
or any other person having a legitimate 
reason to visit an inmate. Moreover, the 
ADA applies not ordy to the mandatory 
programs that agencies are required to of- 
fer inmates, but also to any voluntary pro- 
grams the facility may provide. 

This Research in Action report, the third in 
a series on the Americans With Disabilities 
Act published by NIL explores the impli- 
cations of Title 1I of the ADA for inmate 
programs and services. The Deparlment of 
Justice (DO J), one of eight Federal agen- 
cies responsible for enforcing the ADA, is 
designated to investigate, among other 

things, complaints involving law enforce- 
ment, public safety, and correctional insti- 
tutions. During the first 9 months the ADA 
was in effect, 272 complaints were re- 
tained by DOJ for alleged violations of 
this new law) The single largest number 
of complaints retained for investigation by 
the Department were employment-related, 
with prisons and law enforcement the main 
focus. 2 The second largest number of those 
complaints involved inaccessible facilities 
or programs in prisons and courthouses) 

Title Ih legal overview 

Title II makes it illegal to discriminate 
against qualified individuals with disabili- 
ties. 4 Under the law; a person has a disabil- 
ity if he or she suffers from a physical or 
mental impairment that substantially limits 
a major life activity, such as seeing, hear- 
ing, walking, talking, breathing, sitting, 
standing, or learning. A person will also be 
considered disabled, for purposes of this 
law, if there is a record of such an impair- 
ment or if he or she is perceived or re- 
garded as having such an impairment. 
Those associated with a person with a 
disability are also entitled to certain 
protections. 

To be covered by Title II of the ADA, a 
person must meet the defmition of a 
"qualified individual with a disability." 
Such a person is defined as "...an indi- 
vidual with a disability who, with or with- 
out reasonable modifications to rules, 
policies, or practices, the removal of archi- 
tectural, communication, or transportation 
barriers, or the provision of auxiliary aids 
and services, meets the essential eligibility 
requirements for the receipt of services or 
the participation in programs or activities 
provided by a public entity." 

Essential eligibility requirements. The 
essential eligibility requirements for re- 
ceiving many of the services delivered in a 
correctional facility and for participating in 
many prison program activities may be 
minimal. For example, if certain types of 
offenders are entitled or required to attend 
counseling sessions, then having commit- 
ted the offense in question may be the only 
eligibility requirement for attending the 
counseling sessions. 

On the other hand, if a prison offers ad- 
vanced educational opportunities, the re- 
quirement that a prisoner have completed 
the educational prerequisites to advanced 
classes is a legitimate eligibility require- 
ment that does not discriminate on the ba- 
sis of disability. 



However, as indicated in the definition of  
"qualified individual with disability," 
whether or not an inmate meets essential 
eligibility requirements for a particular 
program or activity is a decision that re- 
quires corrections administrators to evalu- 
ate that facility's rules, policies, and 
practices; architectural, communication, 
and transportation barriers; and policies for 
providing auxiliary aids and services. 
Administrators also must assess the impact 
of each on the ability of a prisoner to par- 

ticipate in programs, services, and activi- 
ties conducted by the facility. 

General guidance. The basic require- 
ments of the ADA, as applied to providing 
inmate services, are discussed below. In 
applying thes.e requirements, administra- 
tors should keep in mind some general 
guidance. 

First, providing equal access to the fac- 
ility's programs, services, or activities will 
never require the corrections agency to 

create a direct threat to the safety of others. 
The law defines direct threat of serious 
harm as a "significant risk to the health and 
safety of others that cannot be eliminated 
by reasonable accommodation." Such a de- 
termination must be predicated on objec- 
tive evidence; speculative or remote threats 
will not suffice. 

Second, because integration into the main- 
stream of society is a cornerstone of the 
ADA, services, programs, or ac.tivities that 
segregate persons with disabilities should 
be avoided, s A government agency such 
as a jail, detention center, or prison may, 
however, offer a separate or special pro- 
gram "when necessary to provide individu- 
als with disabilities an equal opportunity to 
benefit from the programs. ''6 So, for ex- 
ample, it may be permissible for a prison 
to sponsor a separate basketball league for 
inmates who use wheelchairs. 

Policies and procedures. In evaluating 
services, administrators should ask: Are 
there policies, practices, or procedures that 
screen out inmates with disabilities from 
participating in programs? If the answer is 
"yes," reasonable modification to those 
policies or procedures may be necessary to 
avoid discrimination. Modifying a policy, 
practice, or procedure will not be required, 
however, if doing so would fundamentally 
alter the nature of the service, program, or 
activity. 

Fundamental alteration of a program may 
occur when the modification is such that it 
changes the very nature of the program so 
that the facility would, in effect, be offer- 
ing a different kind of program. For ex- 
ample, if a prison offers courses for college 
credit that require certain prerequisite 
courses not offered on the premises, the fa- 
cility would not be required to offer them 
to inmates with disabilities who had not 
taken these prerequisite courses. To require 
the facility to offer such prerequisites 
would, in effect, require it to offer a com- 
pletely different course. 

Architectural harriers and "program 
access." The second aspect for evaluation 
under Title II involves access. A public 
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~,,)entity may not deny the benefits of its pro- 
grams, activities, and services to individu- 
als with disabilities because its facilities 
are inaccessible. Contrary to common be- 
lief, however, the ADA does not require 
that correctional institutions retrofit all 
their existing facilities to a new ADA stan- 
dard. What the ADA does require is that a 
facility operate each service, program, or 
activity it offers so that, when viewed in its 
entirety, the service, program, or activity is 
readily accessible to and usable by indi- 
viduals with disabilities. This standard, 
known as "program access," applies to all 
new construction and alterations to exist- 
ing stnlctures. 

As a practical matter, corrections adminis- 
trators will need to evaluate each service, 
program, and activity conducted at or of- 
fered by their institutions. If, when viewed 
in their entirety, these services, programs, 
or activities are not physically accessible to 
inmates with disabilities, then alternative 
methods of providing access should be 
considered. 

O Achieving program accessibility may 
mean relocating services and activities 
from an inaccessible site to one that is ac- 
cessible, redesigning equipment, providing 
auxiliary aids for disabled beneficiaries of 
city correctional programs, and altering an 
existing structure. 7 The ADA recognizes 
that total structural access may not be pos- 
sible and allows for use of "alternative 
methods of ensuring opportunities to par- 
ticipate in the program. ''8 

Providing program access is not required if 
it would fundamentally alter the nature of 
the program, service, or activity, or if it 
would cause undue financial and adminis- 
trative burdens on the governmental entity. 
Undue burden means significant expense 
or difficulty, and is not limited to money. 
Undue burden can also mean disruption or 
fundamental alteration of the nature or op- 
eration of the agency. For purposes of de- 
termining whether an undue burden would 
be created, the resources of the entire gov- 
ernmental entity under which the facility 

operates is considered and not just the 
resources of the facility itself. 

Communications. The third area in evalu- 
ating program access is that of communi- 
cation. Effective auxiliary aids must be 
provided to inmates where necessary to 
give them equal access to the facility's pro- 
grams, services, or activities. This require- 
ment does not apply, however, when doing 
so would fundamentally alter the nature of 
the program, service, or activity, or cause 
an undue financial and administrative 
burden. 

A correctional facility must ensure that its 
communications with individuals with dis- 
abilities are as effective as its communica- 
tions with others. When necessary to 
provide an individual with a disability an 
equal opportunity to participate in, and en- 
joy the benefits of programs, auxiliary aids 
and services should be provided at the 
facility's expense. This provision of the 
ADA applies only to individuals with hear- 
ing, vision, or speech impairments. 

For persons who are deaf or hard of hear- 
ing, examples of auxiliary aids include 
assistive listening systems and telecommu- 
nication devices for the deaf (TDD's). 
Qualified readers and taped texts are ex- 
amples of auxiliary aids for individuals 
with vision impairment, and for those with 
speech impairments, TDD's and commu- 
nication boards qualify as auxiliary aids. 

The type of auxiliary aid or service neces- 
sary to ensure effective communication 
will vary depending on the length and 
complexity of the communication in- 
volved. In routine matters, for example, the 
exchange of written notes with a deaf pris- 
oner may be sufficient. However, where 
communication is more complex, exten- 
sive, or significant--for example; during 
classes, counseling sessions, or disciplin- 
ary proceedings--a qualified sign lan- 
guage interpreter may be required. 

It is critical for administrators to develop 
written policies and procedures consistent 
with the ADA and have them in place 
before a problem or special need of an 

inmate or an arrestee arises. Examples 
might include having a list of certified sign 
language interpreters who can be called on 
short notice, having the necessary number 
of TDD's and personnel trained to use 
them, and making information available to 
staff on ways to locate books in braille or 
on tape. 

Assessing inmates 
during intake 

Intake is the process during which inmates 
or arrestees entering the correctional facil- 
ity are evaluated. In particular, several is- 
sues are addressed: 

• Risk assessment. Does the arrestee or 
inmate pose an imminent danger to himself 
or herself or others? 

• Pretrial release. Is the arrestee eligible 
for pretrial release? 

• Medical screening. Does the arrestee or 
inmate have any infectious diseases or 
medical conditions requiring immediate at- 
tention? ~. 

• Classification. What is the appropriate 
housing assignment for this individual? 

• Needs assessment. What is the 
individual's interest, ability, and eligibility 
status regarding participation in the 
facility's various programs, services, and 
activities? 

When addressing these issues problems 
sometimes occur. Evaluations may take 
place at various times during the intake 
process and may be conducted by different 
staff members in separate parts of the jail, 
prison, or detention center. In addition, not 
all ADA-defined disabilities are manifest, 
that is, obvious to the evaluator. Many, in- 
cluding diabetes, cancer, epilepsy, or HIV 
disease, are hidden or may not have visible 
symptoms. 

How does the ADA affect this vital and 
necessary part of corrections operations? 
Here are some suggestions: 

• Corrections administrators should keep 
in mind that information aimed at identify- 
ing inmates with disabilities should have a 
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legitimate purpose in the context of institu- 
tional settings. Administrators should 
obtain information that is genuinely neces- 
sary for the safe operation of the facility. 

• Avoid using information obtained dur- 
ing intake as a basis for segregating prison- 
ers with disabilities solely on the basis of 
the disability. Mistakes in classifying an in- 
mate will not protect the facility from a 
claim of disability discrimination. 

• Disability-related inquiries should in- 
clude advising inmates of the facility's 
commitment to compliance with the ADA. 
Inmates with disabilities should be in- 
volved in the process of determining what 
accommodation to make so as to enable 
the inmate to participate in the facility's 
programs, services, or activities. 

• Sound prison practices require that all 
medical information obtained from the 
prisoner be kept confidential, separate 
from other prisoner information, and dis- 
seminated only on a need-to-know basis. 

• The facility should have written policies 
and procedures governing the intake pro- 
cess, and these should be distributed to all 
intake personnel. 

Classification decisions 

The classification process determines "the 
needs and requirements of those for whom 
confmement has been ordered and for as- 
signing them to housing units and pro- 
grams according to their needs and existing 
resources. '~ Classification decisions about 
an inmate include determining the least 

restrictive custody for an inmate. This pro- 
cess should be based solely upon risk fac- 
tors shown to be relevant to the particular 
facility where the inmate is incarcerated. 
Some factors that might be considered in- 
clude current criminal charge(s), past 
criminal charges, incidents of escape or 
attempted escape, and past institutional 
behavior. 

Facilities that have further analysis or 
documented information on the inmate's 
behavior might also add such items as 
prior drug or alcohol use, age, and level of 
education. It should be noted that drug or 
alcohol addicts who have successfully 
completed a rehabilitation program or are 
currently in a rehabilitation program are 
considered persons with disabilities under 



O ~ r u  e law. On the other hand, mere use of 
gs or alcohol and related criminal 

convictions, including possession and sale 
will not invoke the ADA. 

Most classification systems, especially 
objective systems, include an opportunity 
for staff to override a classification deci- 
sion made even when based on objective 
information. Reasons for overriding an ob- 
jective classification decision may be in- 
formation such as mental health concerns, 
acute medical problems, suicide risk, and 
detoxification status. Any one of these 
conditions may make the housing place- 
ment decision indicated by objective clas- 
sification procedures unadvisable. The 
override process allows for extenuating 
circumstances and permits case-by-case 

determination of an inmate's housing 
assignment. 

Before invoking an override, the ADA 
should be considered. For example, poli- 
cies relegating all inmates using wheel- 
chairs to a particular part of the facility 
may violate the law. Because the ADA 
seeks to integrate persons with disabilities 
into the mainstream of society, it may be 
inappropriate to place all wheelchair users 
together. While it may be appropriate to 
place inmates using wheelchairs in first 
floor locations so they can be evacuated 
safely in the event of fire, these locations 
should be scattered among the various first 
floor housing units to the extent possible. 

If an inmate's disability is a factor in mak- 
ing a housing decision, this situation 

should be handled during the override 
phase of the classification process because 
inmates with disabilities are not routinely 
housed separately; rather, they are consid- 
ered on a case-by-case basis. In other 
words, the same classification process 
should apply to inmates with disabilities 
and inmates without disabilities. An over- 
ride may be used if there is a valid reason 
for not placing an inmate with a disability 
in the same housing unit as inmates with- 
out disabilities---even when the disabled 
individual is in the same classification 
status, i.e., dangerous or suicidal. Valid 
reasons for segregating inmates with dis- 
abilities include the determination that a 
particular inmate poses a direct threat to 
the safety of others or has requested to 
be segregated. It is important that the 
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justification for an override be based on 
objective information, not mere specula- 
tion. It is a good idea to document all clas- 
sification decisions as well as any reasons 
for exercising an override. 

Inmate programs 

Inmate assessment and classification are 
not the only areas in which corrections ad- 
ministrators need to be knowledgeable. 
The ADA has a significant effect on how 
the facility delivers its programs, services, 
and activities to inmates with disabilities. 

Programs offering high school or college 
classes, drug or alcohol counseling, art 
therapy, inmate work programs, work re- 
lease programs, boot camps, or religious 
programs must be accessible to inmates 
with disabilities so that they may partici- 
pate meaningfully. Eligibility requirements 
may not be imposed that eliminate or tend 
to eliminate inmates with disabilities un- 
less it can be shown that such requirements 
are necessary for the provision of the 
service.~° 

Educational programs. Corrections fa- 
cilities may establish whatever eligibility 
requirements are necessary for the provi- 
sion of the service, program, or activity 
being offered. For example, a program 
offering inmates the opportunity to partici- 
pate in college classes for credit might 
require the inmate to have a high school 
diploma or a General Equivalency Di- 
ploma (GED). An inmate with a disability 
who has not completed high school or a 
GED program might be excluded from this 
program without violating the ADA. 

On the other hand, a facility offering high 
school equivalency programs may need to 
modify its policies and procedures to en- 
able inmates with leaming disabilities to 
obtain the GED if they cannot fmish high 
school or get a GED due to the disability. 

But what if the facility did not have any 
high school equivalency programs? Would 
the ADA require the facility to create such 
a program to accommodate an inmate with 
a disability who wants to participate in its 
college credit program but did not have a 

high school equivalency degree? Probably 
not. This might constitute a fundamental 
alteration of the program since it would 
require the facility to offer a different 
program than college-level classes, i.e., a 
GED. In most cases, prisons and jails are 
not required to institute programs for in- 
mates with disabilities, but should focus 
on making the programs they do offer 
accessible to inmates with disabilities. 

Likewise, a requirement that inmates be 
able to attend classes in a place that is not 
architecturally accessible might violate the 
ADA if an affected inmate wishes to par- 
ticipate. In that case, the facility must relo- 
cate the class to an accessible place unless 
it can show that relocation would result 
in undue financial and administrative 
burdens or a fundamental alteration in the 
nature of the program. 

Drug and alcohol treatment. Facilities 
that offer drug and alcohol rehabilitation 
through programs such as Alcoholics 
Anonymous or Narcotics Anonymous 
should ensure that they are accessible to 
any inmate wishing to participate. In the 
case of inmates who are deaf or hard of 
heating, this might include making a sign 
language interpreter available. 

Library services. Inmates who are blind 
or visually impaired should have access to 
use of the facility's library. This could be 
achieved by providing books on tape, 
qualified readers, or books in braille. Cre- 
ativity can go a long way in accommodat- 
ing inmates with disabilities. For example, 
asking other inmates to be readers for a 
blind inmate might be one way to make 
the library accessible. 

Inmate work programs. Many correc- 
tional facilities offer programs in which 
inmates can earn early release in exchange 
for work. Often the work involves sVenu- 
ous physical labor. Obviously, there are 
inmates with disabilities who cannot per- 
form hard labor. What implications would 
the ADA have in such a case? 

While a corrections facility is flee to es- 
tablish eligibility requirements for a pro- 
gram that has the potential to result in 

early release, release from prison or jail 
constitutes such an important benefit that 
may be improper to exclude inmates with 
disabilities from participating. This may 
constitute a denial of an equal opportunity 
to benefit from the program. This example 
might be one in which corrections admin- 
istrators would be required to create a pro- 
gram where none currently exists. This is 
another instance where creativity might go 
a long way in developing accommodations 
for including inmates with disabilities. For 
example, inmates who use wheelchairs 
may perform work by serving as readers 
for inmates who are blind or who have a 
reading disability. 

Similarly, facilities should consider the 
ADA when evaluating "boot camps," or 
shock incarceration programs. Typically, 
boot camps offer the opportunity for early 
release to youthful offenders convicted of 
certain offenses, in exchange for hard labor 
and participation in strenuous physical ex- 
ercise. As in the case of early release pro- 
grams for adult inmates, these programs 
for youths should consider ways to allow 
youthful offenders with disabilities the op- 
portunity to earn early release and reap the 
other benefits of the boot camp approach. 

Visitors to correctional 
facilities 

Compliance with the ADA is not limited to 
an agency's treatment of inmates or correc- 
tions employees. Prison and jail adminis- 
trators should be aware that visitors and 
others who come into the facility for a le- 
gitimate purpose must be provided access. 
Attorneys, clergy, counselors, probation 
and parole officers, and family members 
who may have a disability should be pro- 
vided access to any program, service, or 
activity to which visitors without disabili- 
ties have access. For example, even if the 
facility does not have an inmate who is 
deaf or hard of hearing, an inmate may 
have a family member who is deaf or hard 
of hearing. In that case, the facility may 
need to make a TDD available to that in- 
mate so he or she can communicate with 
family members. 
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T h e  A m e r i c a n s  W i t h  D i s a b i l i t i e s  A c t :  
E m e r g e n c y  R e s p o n s e  S y s t e m s a n d  

T e l e c o m m u n i c a t i o n  D e v i c e s  for  t h e  D e a f  
by Paula N. Rubin and Toni Dunne 

In 1991 a newspaper headline in a large 
city reported a tragedy in the following 
way: "Deaf man: 911 glitch cost wife 
her life." "911 telecommunicator hangs 
up on deaf man; wife dead." and "Wife 
dies after police hang up on 911 call." 

O The article told the story: "...police 911 
operator hung up on a deaf man who 
used a special communicator to report 
that his wife was having difficulty 
breathing, and the woman died before 
paramedics arrived more than 15 min- 
utes later...." 

The January 3, 1992, Newtown Bee 
reported: "TDD saves life." The caller 
"sensed her husband was having a heart 
attack, went to her TDD (telecommuni- 
cations device for the deaf), and called 
911. She notified police; the police noti- 
f ied the dispatcher; and the dispatcher 
sent an ambulance." 

The Americans With Disabilities Act 
(ADA) and its requirements may help to 
diminish the likelihood of the first inci- 
dent while increasing the chances of the 
second. Title II of the ADA makes it 
illegal for government entities to dis- 
criminate against qualified individuals 
with d~sabilities in the delivery of pro- 
grams, activities, and services. 

Among the services provided by many 
public safety agencies is the 911 

telephone emergency response service. 
The law requires that "telephone emer- 
gency response services, including 911 
services, provide direct access to people 
who use TDD's  and computer mo- 
dems.'" Likewise, maintenance of TDD 
equipment is mandated by the ADA. 2 

The significance of the ADA's  require- 
ments cannot be overemphasized. A 
complaint filed by a deaf arrestee against 
the Clearwater, Florida, Police Depart- 
ment resulted in a settlement with the 
U.S. Department of Justice. The com- 
plaint was filed after the deaf individual 
was arrested and jailed overnight without 
being given the opportunity to communi- 
cate effectively through an interpreter. 

The resulting agreement requires the 
Clearwater Police Department to create 
and implement a policy that prohibits 
discrimination against persons with dis- 
abilities, including failing to provide an 
interpreter in police situations involving 
deaf or hard of hearing individuals. The 
department is also required to provide 
auxiliary aids whenever necessary to 
ensure effective communication with 
individuals who are deaf or hard of hear- 
ing. The settlement provides guidance as 
to what constitutes auxiliary aids. In- 
cluded are "qualified interpreters, 
computer-aided note taking, written 
materials, and notepad and pen. ''3 

Additional requirements under the 
settlement include: 

• A written policy that guarantees an 
interpreter when needed. 

• Publication of the policy in the 
Clearwater community. 

• Employee training on how to comply 
with the settlement. 

Criminal justice agencies are required to 
accommodate persons who are deaf or 
hard of hearing in arrest and detainment 
situations. Likewise, it is critical that 
agencies charged with the responsibility 
of administering a community's emer- 
gency response service accommodate 
citizens with disabilities. The following 
questions need to be answered: 

• How do telephone emergency 
service providers interact with individu- 
als who use TDD's  for telephone 
communication? 

• What issues do agencies confront in 
providing these services? 

• What are some ways that agencies can 
resolve these issues? 

To answer these questions and others 
related to making 911 telephone emer- 
gency systems barrier-free for persons 
who are deaf or hard of hearing, a case 
study was conducted of the city of 



Denver's telephone emergency response 
services. 4 The system used in Denver 
encompasses universal situations that 
telephone emergency response services 
in other communities may encounter. 
The findings and suggestions from the 
Denver study may have applications in 
other criminal justice or public safety 
agencies across the country. 

In order to have a broader relevance, 
however, some findings are discussed 
here in generalities. Some specifics have 
been omitted for the sake of brevity or 
because they would not be universally 
applicable. This Research in Action is 
intended to assist public safety agencies 
and is best used as afirst step in identify- 
ing and addressing issues in this area. It 
is not a definitive protocol, nor should it 
be substituted for independent legal 
advice. 

Denver: A case study 

The first step in evaluating Denver's 
telephone emergency response services 
and its TDD capabilities in answering 
911 calls consisted of analyzing existing 
operations. The city of Denver staff 
answered more than 50 questions cover- 
ing a range of areas, including an over- 
view of Denver 's  operations, equipment, 
procedures, and training. 

Every agency operating a telephone 
emergency response service is required 
to conduct a self-evalUation to assess its 
TDD capabilities and emergency re- 
sponse proficiency. (See Box: TDD's  
and Telephone Emergency response 
services: A Self-Analysis.) 

Denver ' s  telephone emergency re- 
sponse service. There are approximately 

500,000 citizens within the city of Den- 
ver. Because the city is landlocked, it is 
unlikely that the population will grow by 
any significant amount. There are no 
statistics on how many Denver residents 
are deaf or hard of hearing. 

Denver 's  911 Communications Center is 
a consolidated operation funded by the 
911 Trust Fund, which places an assess- 
ment on the 344,000 access telephone 
lines. The center is operated by the city's 
Department of Public Safety and the 
agencies within its purview. The police, 
fire, and sheriff's departments are part of 
Denver 's  Department of Public Safety. 

To handle calls efficiently, Denver's 911 
system uses an automated call distribu- 
tor. There are 16 consoles---or posi- 
t ions -a r ranged  into 4 pods of 4 
consoles each. The call takers (tele- 
communicators) use a telephone system 
that interfaces with a computer-aided 
dispatch (CAD). The 115 trunks (see 
glossary) terminate into the public safety 
answering point (PSAP). Of these 115 
trunks, 48 are dedicated 911 lines. 

On average the center receives 2,400 
calls a day. When a voice call comes 
in, it is answered by 1 of the 10 tele- 
communicators that the center has during 
each of its 3 shifts. If all telecom- 
municators are busy, the call is placed 
into a queue until a telecommunicator 
becomes available. While the call is in 
the queue, the caller hears a recorded 
message advising of the queue status and 
asking the caller to stay on the line. 

The telecommunicator's job is to put the 
necessary information into the CAD and 
to determine the nature of the call and 
the appropriate emergency response (i.e., 
whether it is a police, fire, or medical 
emergency). In Denver, medical emer- 
gencies are immediately directed to the 
emergency medical service (EMS) dis- 
patcher, who screens the call to deter- 
mine the nature of the emergency. The 
911 telecommunicators screen police and 
fire emergencies prior to forwarding 
them to the police or fire dispatcher. 

There are approximately 11 dispatchers 
working at the center each shift: 5 police 
dispatchers, 2 police clearance channel 
operators, 3 fire department dispatchers, 
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and 3 EMS dispatchers. When the call 
reaches a dispatcher, he or she initiates 
the appropriate action to be taken by the 
agency called. 

When a TDD call comes in. The center 
has two devices capable of responding to 
a 911 call from someone using a TDD: 
(1) a traditional TDD device; and (2) a 
computer keyboard that transmits TDD 
conversations. 

The center has standard operating proce- 
dures for responding to TDD calls. When 
the call is audibly recognized as a TDD 
call, the telecommunicator forwards it to 
a nearby position equipped with a TDD. 
In this process, the automatic number 
identification (ANI) and automatic loca- 
tion identification (ALl) is also for- 
warded in order to efficiently complete 
the call handling procedure. Silent calls 
are treated as possible TDD calls, and 
the same procedure is followed. 

There are three ways that TDD calls are 
commonly recognized. First, the 
telecommunicator may hear tones advis- 
ing that a TDD call is forthcoming. Sec- 

O ond, and just as often, no tones are heard 
and instead there is silence. This can lead 
to the mistaken belief that the caller has 
either hung up the phone or is injured to 
the degree that he or she is unable to 
communicate. The third, least common 
way for the telecommunicator to recog- 
nize a TDD call is to hear a prerecorded 
message advising him or her that a TDD 
call will follow. 

Results of the analysis 

The center has standard operating proce- 
dures regarding TDD calls as well as for 
handling silent calls. The center's em- 
ployees are trained to use the TDD 
equipment and are familiar with the 
ADA and its requirements. In addition, 
test calls are occasionally made to 
telecommunicators to gauge whether 
they are responding to these calls in 
conformance with standard operating 
procedures. 

Room for improvement. The following 
areas were identified for improvement 
that would enhance the center's respon- 
siveness to TDD calls. 

• Although the present TDD equipment 
is centrally located to the 10 telecom- 
municators, the current system requires 
the telecommunicator to leave his or her 
console and relocate to another part of 
the room. This causes a delay in re- 
sponse time and can confuse the caller 
who may think that the call has been 
disconnected instead of transferred. 

• No system is in place for regularly 
testing the TDD equipment. Equipment 
malfunction caused by a maintenance 
failure could lead to problems. 

• Further training of staff would be 
helpful. In addition, refresher and prac- 
tice sessions would be useful to speed up 
the response time in transferring calls. 

Suggestions for direct access. In 
today's economy, budgets are shrinking 
while obligations to provide services are 
increasing. Nevertheless, solutions are 
available. Some of those obligations may 
have a cost while many may be provided 
at a minimal cost or even at no cost at 
all. 

In Denver more equipment would be 
helpful. Saving telecommunicators a trip 
from their customary positions to the 
TDD position would help cut delays and 
possible misunderstanding by the caller 
using a TDD. In emergency situations, 
when even seconds count, this can be 
important. For Denver, as in any emer- 
gency response center, having a TDD at 
every telecommunicator position would 
be ideal. If financial constraints make 
that impossible, centrally locating an 
increased number of TDD's would help. 
For example, in Denver adding a TDD 
for each pod of four operators would 
eliminate the need to move to another 
part of the center to respond to a TDD 
call. 

• Denver should establish regular testing 
of the equipment and the telecom- 
municators. This testing involves mini- 
mal, if any, money and helps to avoid 
crises in the long run. It is a good idea to 
maintain records of testing efforts made 
by a department as well as all mainte- 
nance history on equipment. 

The city should develop or update TDD 
training programs for staff. Training 

helps reduce awkwardness and confusion 
when handling TDD, nonvoice emer- 
gency calls. When possible, retraining 
every 6 months is optimum. Training 
should include topics such as: 

• Language variables and impact when 
trying to provide access to telephone 
emergency response services. 

• Call handling tips. 

• Processing calls using telecommunica- 
tion relay services. 

• Regular proficiency training. 

• Identification of equipment problems. 

• In addition, Denver should ensure that 
its TDD capabilities are well known. All 
pages of the phone book where 911 is 
listed should prominently state that the 
telephone emergency system is TDD 
accessible. A TDD message should be 
included on the ACD recorded an- 
nouncement. This allows the caller to 
know the status of his or her call, thereby 
decreasing the chances that the caller 
will hang up, assuming no one is 
responding . . . .  

Bringing home the lessons 
learned in Denver 

The challenges faced by Denver are not 
unique. Indeed, many public safety agen- 
cies are addressing these issues. There 
are many themes observed and sugges- 
tions made in Denver that may help other 
departments. 

Because current TDD technology only 
allows for one person to type at a time, 
this process is going to take longer than 
voiced communications. Telephone 
emergency response centers must strive 
to find ways to speed up the process. 
Here are some tips that may help to de- 
crease confusion and mistakes or to 
avoid potential tragedies. 

Equipment 
• Conduct a self-evaluation of TDD 
capabilities and proficiency. Include an 
assessment of the equipment. 

• Install devices that can detect when a 
TDD tone is initiated by the caller. 
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go Where financially feasible, more add 
TDD equipment. 

• Ensure the trunking used with the 
TDD devices are included on any record- 
ing or logging equipment. 

• Prepare a plan and procedures for 
power failure contingencies. 

Operations 
• Develop and implement standard oper- 
ating procedures for responding to TDD 
calls. 

• Develop and incorporate effective 
transfer methods for transferring calls to 
the fire department or EMS. 

• Initiate call-back procedures to include 
a mechanism for reaching a TDD caller. 

• Develop and implement standard oper- 
ating procedures for processing silent 
calls or open lines and how to query 
lines for a TDD caller. 

• Test the system. Conduct test calls 
using various call processing scenarios. 

volvo members of the deaf community 
this effort. 

Training 
• Develop and deliver a comprehensive 
TDD training program for incumbents as 
well as new hires. 

• In communities with low TDD call 
volume, provide refresher training on a 
regular basis. 

• Follow technological development 
through the various emergency response 
services associations and add these inno- 
vations into the training regiment. 

Other 
• Consult with the disability community 
in the self-evaluation process, the cre- 
ation of standard operating procedures, 
and the development of training. 

• Develop and deliver a public aware- 
ness program to notify citizens using 
TDD's  of the department's accessibility 
and services. 

Anatomy of a 911 Call 
Typically, calling 911 means something 
is wrong or someone may be in trouble. 
When the caller can speak or hear, the 
telecommunicator immediately processes 
the call, asking appropriate questions. 
When the same scenario occurs, but the 
caller is using a TDD, the telecom- 
municator should rely on standard oper- 
ating procedures for handling TDD calls. 
Voice calls are very different from calls 
coming in on a TDD. Compare how an 
emergency might sound by a voice caller 
with that of the same communication as 
relayed on a TDD. 

• J 

A volce~all. A 911 line rings. 

911 Telecommunicator: "911, What is 
your emergency?" 

Caller: "I need an ambulance. Bob's  
friend came in and started a fight. He's  
really bleeding bad. I 'm  hurt too." 

Telecommunicator: "Okay, sir, calm 
down, what's your address." 

Caller: "105 Evergreen. But Bob's  at 
HIS h o u s e . . .  I ran up here to get help." 

Telecommunicator: "What 's  Bob's  
location?" 

Caller: "112 1 t h i n k . . .  I don't  know." 

Telecommunicator: "Are there any 
weapons involved?" 

Caller: "No. No. I don't  know, man! 
Hurry, please." 

Telecommunicator: "Sir? Are there any 
weapons?" 

The telecommunicator continues to pro- 
cess the call, getting all the pertinent 
information to dispatch police and medi- 
cal services. 

Consider the same scenario with the 
caller using a TDD. 

Here are abbreviations commonly used 
by TDD callers: 

• GA = Go ahead ("it is your turn"). 

• SK = Stop keying ("ready to hang 
up"). 

• GASK = Go ahead/hang up. 

• SKSK = Stop keying/hang up now. 

• XXX = Erasing the error. The back- 
space key is rarely used. Instead, typing 
XXX indicates to disregard the previ- 
ously typed word. Then the word is 
retyped. 

• Q = Question mark. Punctuation marks 
are not used. Therefore, this letter is used 
to indicate a question. 

A TDD call. A 911 line rings. 

The 911 telecommunicator responds, 
"911 What 's  your emergency? . . .  
H e l l o ? . . .  Do you have an emergency?" 

The caller may or may not press some 
keys on the TDD. If the caller does, the 
tones are heard by the telecommunicator 
and procedures begin to establish com- 
munications via TDD. If the caller does 
not press any keys, the telecommunicator 
begins to try to determine the problem. 
Procedures for silent-----or open l ine- -  
calls should be set-in action. 

The following conversation might occur 
When TDD communication has been 
established. 

911 Telecommunicator: "That sounds 
like a T D D . . . .  " T h e  telecommunicator 
proceeds to establish communication on 
the TDD by typing: "911 here what ur 
emergency q ga." 

Caller types: "BOB FRIEND MAD 
AND COME IN HOUSE HIT BOB I 
FIGHT FRIEND AND RUN AWAY 
BOB ON FLOOR BLOOD MUCH I 
BLOODY TO AN BOB IN HOUSE 105 
EVERG GA." 

911: "Okay what address for ambulance 
q ga." 

Caller: "112 EVERG GA." 

911: "spell everg ga." 

Caller: "EVERGREEN." 

911: "where are u now q ga." 

Caller: "MY HOUSE 105 EVERG PLS 
HURRY GA." 

At this point, the telecommunicator will 
begin asking clarifying questions, one at 
a time, to determine what services are 
needed and where, information on the 
assailant, weapons involved, etc. 



One of the most difficult aspects of being 
a telecommunicator is taking a TDD call 
when the caller does not use standard 
English. Variations in language usage 
will vary. The telecommunicator will 
need to rely on training received for 
TDD call handling. TDD communication 
sometimes requires a variety of strategies 
to enhance the call-taking process. 

Tips 

Current TDD technology allows for only 
one person to type at a given time, which 
is more time consuming than voiced 
communication. When an emergency 
occurs, every second is critical. The 
telecommunicator must achieve ways to 
speed up the call-handling process. The 
following tips are provided to eliminate 
confusion, thus avoiding having to ex- 
plain or repeat when processing the TDD 
emergency call. 

• Ask clarifying questions, one at a time. 
The caller may not have a TDD with a 
printer or be in a state of mind to recall 

numerous questions before being given 
the opportunity to respond. 

• Use vocabulary that is easy to under- 
stand. Do not use words like "en route" 
or "intoxicated." Instead try "on the 
way" or "drunk." Try making a list of 
common words used in the course of 
handling various calls. Then list alterna- 
tive words that can be substituted. 

• Keep sentence structure simple. For 
many TDD users, English may be a 
second language. By keeping the struc- 
ture simple, wasted seconds can be 
eliminated in situations such as when the 
caller does not understand and asks for 
the sentence to be repeated. 

• Avoid using English idioms. Some 
phrases standard to the public safety 
profession can be considered an idiom, 
such as stand by. A person never having 
heard that phrase may believe he or she 
is being directed to actually stand by 
something. This could cause a great deal 
of confusion that could be avoided if 
basic English is used. 

• Process the call just as calls are pro- 
cessed for hearing callers. Remember to 
type phrases like "stay calm" and inform 
him or her that "help is on the way" as 
soon as possible. Continue to periodi- 
cally reassure the caller. 

Finally, there are a few other differences 
to be aware of between handling a call 
from an individual who can hear and one 
who is using a TDD. Telecommunicators 
need an ability to listen to callers to 
know when to help them calm down in 
order to get the information needed to 
process the call. When communicating 
via a TDD, voice inflection is lost. Like- 
wise, the TDD caller will not hear the 
professionalism and control in the 
telecommunicator's voice or that, per- 
haps, units have been dispatched. 

How to identify a TDD call 

• Audible electronic tones. 

• Silence, "open line." 
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Glossary 
ACD: Equipment used to distribute 
large volumes of incoming calls in 
approximate order of arrival to a call- 
taker or to store calls until call-taker 
becomes available. 

ALl: Automatic location identifica- 
tion. A system that automatically 
displays the calling party's name, 
address, and other information. 

ANI: Automatic number identifica- 
tion. A system that automatically 
displays the seven-digit number of the 
telephone used to place the 911 call. 

Baud rate: The number of bits of 
information that are transmitted 
electronically per second. 

Baudot: A five-bit code designed to 
transmit alphanumeric characters to 
a telecommunication device 
(i.e., TDD). 

CAD: Computer-aided dispatch. A 
computerized system used to assist in 
dispatching emergency services. Spe- 
cial software programs allow the 
telecommunicator to retrieve caller 
ANI/ALI information pertaining to 
the incident. 

Dedicated trunk: A telephone line 
dedicated to a specific purpose. 

PPSAP: Primary PSAP. 

PSAP: Public safety answering point. 
A location that answers 911 calls. 

Redundancy: The installation and/or 
availability of multiple pieces of 911 
equipment and system components as 

backup to support the original system 
to ensure reliable and consistent 911 
service. 

Selective routing: A telephone system 
feature that enables all 911 calls from 
a defined geographical area to be 
answered at a predesignated public 
safety answering point. 

• SOP: Standard operating procedures. 
Policies and practices developed by 
an agency. 

SPSAP: Secondary public safety 
answering point. 

TDD: Telecommunications device for 
the deaf, sometimes referred to as 
TTY (teletypewriter) or TT (text 
telephone). A device that allows for 
nonvoice communications via trans- 
mission/translation of electronic tones 
into typed format. 

TDD detector: A device that identifies 
incoming TDD tones and alerts the 
telecommunicator of the TDD call by 
audio and visual indicators and noti- 
fies the caller that the call has been 
received. 

TRS: Telecommunication relay ser- 
vice. A service that allows a TDD 
user and a traditional telephone user 
to communicate through the telephone 
network via a communication assis- 
tant who serves as a conduit to relay 
information between the parties. 

Voice call: A normal telephone call. 

• Synthesized voice announcement (a 
built-in feature on specific TDD's) such 
as, "TDD caller," "Use TDD," or "Hear- 
ing Impaired Caller: Use TDD." 

• A TRS (see glossary) communication 
agent announcement (DO NOT CON- 
NECT TO A TDD). 

Troubleshooting tip. Garbled typed 

O conversations are not uncommon. If this 
happens, telecommunicators should tap 

the space bar two or three times and 
check connections; if the telephone 
handset is using acoustical couplers, 
be sure it is placed on the couplers 
appropriately. 

When the caller stops typing, the tele- 
communicator should type, "CANT 
READ U PLS REPEAT GA." Although 
the telecommunicator may not be receiv- 
ing a clear message, the caller may be 

able to read the telecommunicator. 
Therefore, it is important to inform the 
caller, as soon as possible, if help is on 
the way. 

Resources 
There are numerous organizations with 
expertise in TDD's, emergency response 
systems, and issues facing those who are 
deaf or hard of hearing. Criminal justice 
professionals responsible for implement- 
ing and administering 911 telephone 
emergency response centers should con- 
sider contacting such organizations for 
guidance. Listed below are some groups 
who might be of assistance. 

National organizations 
National Emergency Number 

Association (NENA) 
P.O. Box 1190 
110 South Sixth Street 
Coshocton, OH 43812-6190 

Associated Public-Safety 
Communications Officers, Inc. 
(APCO) 

2040 South Ridgewood Avenue 
South Daytona, FL 32119-2257 

Telecommunications for the 
Deaf, Inc. (TDI) 

8719 Colesville Road, #300 
Silver Spring, MD 20910 

U.S.-Department of Justice 
Civil Rights Division 
Coordination and Review Section 
P.O. Box 66118 
Washington, DC 20350--6118 
202-514-0301 voice; 
202-514-0381 TDD 

Local resources 

Community organizations; advocacy 
agencies 

Social organizations (i.e., deaf clubs) 

State agencies having programs for spe- 
cial populations (i.e., Commissions for 
the Deaf/Hearing Impaired, Blind Com- 
mission, Rehabilitation, etc.) 

State organizations (affiliate chapters to 
the National Association of the Deaf) 
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Public or social services (i.e., indepen- 
dent living centers, Community services) 

Other: individual State telecommunica- 
tion relay services 

Notes 

1.28 CFR Section 35.162. 

2.28 CFR Section 35.133. 

3. ADA Compliance Guide, Thompson 
Publishing Group, Washington, D.C., Vol. 4, 
No. 9, September 1993, p. 3. 

4. The National Institute of Justice gratefully 
acknowledges the contribution and invalu- 
able assistance of the city of Denver, the 
Denver Police Department, the Denver Fire 
Department, and the Denver Emergency 
Medical Service. In particular, this publica- 
tion would not have been possible without 
the efforts of Beth McCann, manager of 
safety for the city of Denver; Assistant Chief 
Miriam Reed of the Denver Police Depart- 
ment, and Captain Joe Hart of the Denver 
Fire Department. 

The National Institute o f Justice is a compo- 
nent of the Office of Justice Programs, 
which also includes the Bureau of Justice 
Assistance, the Bureau of Justice Statis- 
tics, the Office of Juvenile Justice and 
Delinquency Prevention, and the Offi'ce for 
Victims of Crime. 
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Highlights 
NIJ/s initiative to examine the impli- 
cation's of the Americans with Dis- 
abilities Act (ADA) and other civil 
rights laws for State and local crimi- 
nal justice agencies was created to 
foster understanding of.these laws, 
their effects on the criminal justice 
field, and the opportunities they of- 
fer. This Research in Action, fifth in a 
senes, is designe0 to exalain the ef- 
fects of various employment discrimi- 
nation Jaws onthe criminal justice 
system. It focuses on those Federal 
<tntutes that directly impact the 

hts of criminal justice employees: 

Highlights include: 
• Federal laws relating to equal em- 
ployment opportunity prohibit dis- 
crimina[ion on the basis of race, 
color, religion, sex, age, national ori- 
gin, or disability. However, they al- 
low exclusion of members of a 
protected class if there is a "bona 
fide occupational qualification" 
(BFOQ), i.e., a valid job-related re- 
quirement that is necessary to nor- 
mal business operation. 

• At least.th ree Federal laws--Title 
VII of the 1964 CiVil Rights Act, the 
Equal Pay Act of.1967, and the Preg- 
nancy Discrimination Act--prohibit 
sex discrimination. Except in rare in- 
stances, employers are required to 
ignore gender.when hiring or pro: 
moting; provide equal pay to all em- 
ployees (absent Certain circum- 

regardless of gender; and 

Civil Rights and Criminal Justice: 
Employment Discrimination Overview 
by Paula N. Rubin 

Every day criminal justice professionals 
are confronted with civil rights issues 
both in their internal operations and in 
their dealings with the general public. 
You may have seen these stories: 

• A police chief in a medium-sized city 
promised to "deal quickly With five 
white officers suspected of beating a 
black plainclothes officer stopped for 
having an expired license on his police- 
issue undercover truck. ''1 

• Two women police officers who were 
sexually harassed by male coworkers 
were awarded more than $3 million. 2 

• "A Federal appeals court in San Fran- 
cisco ruled that random, clothed-body 
searches of women prisoners-including 
of their breast and genital areas-by male 
guards at a . . .  prison violated the 
Constitution's prohibition against cruel 
and unusual punishment. ''3 

Knowledge of the laws affecting civil 
rights issues is an essential first step to- 
ward managing an ,increasingly diverse 
workforce. This Research in Action re- 
port, the fifth in a series published by 

NIJ, expands the discussion to include not 
only the Americans With Disabilities Act 
(ADA), but also other Federal statutes that 
have a direct impact on the civil rights of 
criminal justice employees. 

The laws: a quick overview 

Federal laws relating to equal employment 
opportunity make it illegal to discriminate 
on the basis of race, color, religion, sex, 
age, national origin, or disability. Under 
these laws (see "The Relevant Statutes"), 
criminal justice agencies may not deny 
members of these protected classes equal 
access to or enjoyment of the privileges 
and benefits of employment. "Equal ac- 
cess" applies to recruiting, screening, in- 
terviewing, and hiring employees, as well 
as promoting employees and providing em- 
ployee benefits. 

A member of a protected class is not auto- 
matically protected, however. It is not al- 
ways illegal to deny members of these 
groups equal employment opportunity. In 
the context of hiring and referrals, the laws 
allow exclusion of members of a protected 
class if there is a "bona fide occupational 
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Highlights 
continued... 

treat pregnancy the same as any other 
temporary disability. 

• The Family Medical Leave Act re- 
quires employers to provide 12 weeks 
of unpaid leave for employees to care 
for a newborn, adopted, or foster child 
or a spouse, child, or parent with a se- 
rious health condition. 

• Courts have found that certain ex- 
ceptions may exist that permit religious 
"discrimination," e.g., a religious insti- 
tution may require an employee to 
have a particular religious affiliation if 
the job is clearly related to the affilia- 
t ion--a church administrator, for 
example. 

• To comply with laws that prohibit 
discrimination on the basis of national 
origin, criminal justice agencies should 
avoid height and weight requirements 
that are not related to job perfor- 
mance; ensure that employees who 
speak with an accent are given equal 
access to promotions and benefits; and 
prohibit ethnic slurs or verbal or physi- 
cal abuse of employees based on their 
national origin or citizenship status. 

• To qualify under Title I of the Ameri- 
cans With Disabilities Act (ADA), a job 
applicant or employee must be able to 
perform the essential functions of the 
job, with or without a reasonable ac- 
commodation. 

• Although Federal law prohibits age 
discrimination against persons 40 years 
or older, it does not restrict criminal 
justice agencies from imposing mini- 
mum age requirements for officers. 

These issues and their implications are 
detailed in this Research in Action. 

qualification" (BFOQ), that is, a valid 
job-related requirement "reasonably 
necessary to the normal operation of that 
particular business. ''4 In other words, 
valid job requirements that tend to 
eliminate members of a protected class 
may still be permissible if the require- 
ments are BFOQ's. However, the laws 
allow no BFOQ's based on race, and 
those BFOQ's predicated on sex are very 
rare. So, for example, it may be a legiti- 
mate BFOQ that restroom attendants in 
women's rooms be female and attendants 
in men's rooms be male. 

Sex discrimination: the basics 

Title VII of the Civil Rights Act of 1964 
prohibits employers with 15 or more em- 
ployees from discriminating on the basis 
of sex. This prohibition relates to issues 
of gender and not sexuality issues such 
as homosexuality or transsexualism. 
BFOQ's for sex are very rare. Examples 
include actors, models, and restroom at- 
tendants, each of whom is usually re- 
quired to be a specific gender to qualify 
for a specific job. 

Criminal justice agencies should con- 
sider taking the following actions, if they 
have not already done so: 

• Eliminate separate tracks for promo- 
tion and advancement. 

• Eliminate separate advertising based 
on gender, unless a BFOQ is applicable. 

• Eliminate salary and advancement cri- 
teria based on "head of household." 

• Eliminate stereotypical limitations on 
job requirements, such as ability to lift a 
minimum amount of weight, unless a 
BFOQ is applicable. 

• Eliminate policies designed to be pa- 
ternalistic or protective of women. 

An example of a paternalistic or protec- 
tive policy is illustrated in the case of 
United Auto Workers v. Johnson Controls, 
Inc. 5 In that case, the United States Su- 
preme Court unanimously held that em- 
ployers may not bar women from jobs 
that might be hazardous to unborn chil- 
dren. The company policy that excluded 
women of child-bearing age from jobs 
that entailed exposure to lead was found 
to violate Title VII of the Civil Rights 
Act of 1964. The Supreme Court rea- 
soned that the employer was unable to 
establish a valid BFOQ. The Court fur- 
ther found that employers could protect 
themselves from claims of tort liability 
by informing women interested in such 
positions of the medical risks. 

Gender and wages 

In addition to Title VII of the Civil 
Rights Act, the Equal Pay Act of 1967 
also prohibits gender-based discrimina- 
tion. This statute makes it illegal to pay 
wages to one sex or the other solely on 
the basis of gender. The law does not 
end all forms of salary discrimination, 
only those predicated on sex, including 
those in which males are earning less 
than females for equal work. In other 
words, people must receive equal pay for 
equal work. 

This law allows for certain exceptions to 
the equal pay rule. Pay differentials are 
allowed if they are based on: 

• Seniority. 

• Quality of production. 

• Quantity o£ production. 

• Merit. 

• Factors other than sex. 

Care should be taken to ensure that the 
reasons for pay differentials are job- 
related and objective. 
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OPregnancy and maternity 
Title VII was amended in 1978 to add 
the Pregnancy Discrimination Act, 
which outlaws discrimination on the 
basis of pregnancy, childbirth, or any 
medical condition that might be caused 
by pregnancy or childbirth. Employers 
are required to treat pregnancy as they 
would any other temporary disability. 6 

Without a BFOQ, employers may not 
refuse to hire an applicant solely be- 
cause she is pregnant. This prohibi- 
tion app!ies whether the woman is 
married or single. On the other hand, 
it is not unlawful to require employees 
to be able to perform the essential 
functions of the job or to complete a 
reasonable training period at the be- 
ginning of the employment relation- 
ship. Employers may be permitted to 
refuse to hire applicants who cannot 

A complete the initial training period be- 
- v  cause of pregnancy. 

Criminal justice agencies may not fire, 
refuse to promote, or fail to provide 
equal access to benefits to a pregnant 
employee simply because she is preg- 
nant. Nor can they force pregnant em- 
ployees to take maternity leave if the 
employees are able and willing to 
work. Employment opportunities in- 
volving pregnant employees should be 
based on the employee's ability to per- 
form the essential functions of the job. 

There is no Federal law that requires 
employers to provide paid maternity 
leave to their employees. However, 
those criminal justice agencies that 
have a paid leave policy for tempo- 
rarily disabled employees must afford 
pregnant employees the same leave. 

On the other hand, leave policies that 

o 
favor pregnant women may not be dis- 
criminatory. The United States Su- 
preme Court, in California Savings & 

Loan v. Guerra, 7 upheld a California 
law requiring employers to provide a 
pregnant employee with up to 4 months 
maternity leave and to permit her to re- 
turn to her original job unless it had 
been eliminated due to business neces- 
sity. The Court reasoned that although 
the law appeared to favor women, there 
was nothing in the law to prevent em- 
ployers from giving comparable benefits 
to employees with nonpregnancy-related 
disabilities. 

For pregnancy and maternity leave is- 
sues, employers should keep in mind: 

• Employees on maternity leave are en- 
titled to accrue seniority or vacation 
benefits in the same manner as other 
temporarily disabled employees. 

• If nonpregnant, temporarily disabled 
employees do not have to use up their 
vacation benefits prior to using their sick 
leave, neither do pregnant employees. 

• Employers who limit the amount of 
maternity leave permitted must be will- 
ing to modify these time limits depend- 
ing on the circumstances. 

The Family Medical Leave Act of 1993 
(FMLA) now requires employers with 
50 or more employees to provide 12 
weeks unpaid leave for employees to 
care for a newborn child, adopted child, 
or foster child. This requirement ap- 
plies equally to men and women. 

Employees are eligible if they have 
worked for an agency for at least 12 
months prior to the request for leave, 
even if the 12 months of employment 
were not consecutive, and have worked 
for at least 1,250 hours with the em- 
ployer during the prior 12-month pe- 
riod. Criminal justice agencies are 
allowed to require employees to use 
paid vacation and sick leave as part of 
the 12 weeks of leave. 

The FMLA does not affect any other 
Federal or State law against discrimina- 
tion. In addition, any State laws that 
provide greater family or medical leave 
rights cannot be preempted by this law. 

Criminal justice agencies are required 
to offer employees taking leave under 
this law the same or an equivalent job 
when they return from leave. Executive 
management employees are exempt 
from such reinstatement. Similarly, like 
Title VII, the FMLA prohibits employ- 
ers from taking away an employee's pre- 
viously accrued seniority or benefits. 
However, employers do not have to al- 
low employees to accrue seniority or 
benefits while on family leave. 

Sexua, harassment 

Sexual harassment is defined as unwel- 
come advances, requests for sexual fa- 
vors or physical conduct, or exposure to 
verbal communication that is sexual in 
nature. A critical issue in sexual ha- 
rassment cases is whether the actions 
complained of are unwelcome. Sexual 
harassment does not happen only to 
women. Recently, a California man was 
awarded more than $1 million in dam- 
ages and lost wages based on a claim of 
sexual harassment. 8 

Typically, sexual harassment occurs in 
one of two ways: 

• Quid pro quo harassment. When a 
sexual act is a condition for a person to be 
hired, promoted, or receive a job benefit. 

• Hostile environment harassment. When 
conduct has the purpose or effect of un- 
reasonably interfering with a person's 
work performance or creating an intimi- 
dating, hostile, or offensive working 
environment. 

A criminal justice agency is liable for the 
acts of its employees if the agency knew 
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or should have known that the acts 
were taking place• In addition, agen- 
cies may be liable for the acts of 
nonemployees. To avoid liability for a 
claim of harassment, the agency must 
prove that immediate steps were taken 
to remedy the offensive conduct. 

Quid pro quo harassment. In defining 
quid pro quo harassment, EEOC 
Guidelines state: 

Unwelcome sexual advances, 
requests for sexual favors and 
other verbal or physical con- 
duet of a sexual nature consti- 
tute sexual harassment when 
(1) submission to such conduct 

R The Relevant Statutes 

he ADA is just one of many Federal 
laws governing employment discrimina- 
tion. The key Federal provisions are: 

is made either explicitly or im- 
plicitly a term or condition of an 
individual's employment, (2) 
submission to or rejection of 
such conduct by an individual 
is used as the basis for employ- 
ment decisions affecting such 
individuals . . . .  13 

This form of harassment forces the em- 
ployee to choose between the job and 
the demands• When access to equal 
employment opportunities are blocked 
for refusing to capitulate to such de- 
mands, Title VII has been violated. 

The sexual advances must be "unwel- 
come," which means undesired, unin- 

• The Equal PayAct o f  1963, 9 which ex- 
tends the prohibition against sex discrimi- 
nation and requires equal pay for equal 
work by forbidding pay differentials predi- 
cated on gender. 

• The Civil Rights Act o f  19641° (Title VII), 
which prohibits employment discrimination 
on the basis of race, color, religion, sex, 
age, or national origin by employers who 
employ 15 or more persons and a re en- 
gaged in an industry affecting commerce. 

• The Age Discrimination in Employment 
Act o f  1967,11 which prohibits employment 
discrimination against persons over. the age 
of 40. 

• Rehabilitation Act o f  1973,12 which pro- 
hibits discrimination on the basis of disabil- 
ity by programs receiving Federal funds or 
by Federal agencies. This law, the precur- 
sor to the ADA, was created to help per- 
sons with disabilities receive rehabilitation, 

obtain access to public buildings, and enjoy 
equal employment opportunity. 

• The Americans with Disabilities Act o f  1990 
(ADA), TM which makes it illegal to discriminate 
against qualified individuals with disabilities. 
The purpose of the law is to provide the esti- 
mated 43 million persons with disabilities 
equal access to employment opportunities; 
the programs, services, and activities provided 
by government entities; and Public accommo- 
dations, such as restaurants, hotels, shopping 
centers, and businesses, open to the general 
public. 

• The Civil Rights Act of  1991 )s which re- 
verses a series of cases decided by the United 
States Supreme Court in 1989 that had re- 
vised long-standing interpretations (previously 
favorable to employees) of several Federal em- 
ployment discrimination laws. The Act rein- 
states the earlier interpretations. In large part, 
the Act changes technical court rules that af- 
fect employment discrimination litigation. 
Highlights of the Act include permitting full- 
jury trials and, in certain cases, allowing for re- 
covery of emotional suffering and punitive 
damages. 

vited, and unappreciated. The ad- 
vances should also be offensive, al- 
though offensive behavior is harder to 
establish because of its subjective 
nature. 

Hostile work environment. EEOC 
Guidelines state that harassment in a 
hostile work environment occurs 
when: 

• . .such conduct has the pur- 
pose or effect of unreasonably 
interfering with an individual's 
work performance or creating 
an intimidating, hostile, or of- 
fensive working environment.~6 

• The Family and Medical Leave Act of  
1993,17 which requires employers with 
50 or more employees to provide eligible 
employees with up to 12 weeks of un- 
paid, job-protected leave for family and 
medical reasons such as birth, adoption, 
or foster care of a child or care of a 
spouse, child, or parent with a serious 
health condition. 

• The Pregnancy Discrimination Act/8 
which extends the prohibition against 
sex discrimination and amends the Civil 
Rights Act of 1964 to add pregnancy, 
childbirth, and pregnancy-related medi- 
cal conditions as protected against em- 
ployment discrimination 

• Vietnam Era Veterans Readjustment 
Assistance Act, 19 which requires Federal 
contractors with contracts of $10,000 or 
more to actively endeavor to hire quali- 
fied veterans of any war who have dis- 
abilities and, specifically, qualified 
Vietnam War veterans who may or may 
not have disabilities. 
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of sexual harassment was 
recognized by the United States Su- 
preme Court in the case of Meritor 
Savings Bank v. Vinson,  2° which held 
that sexual harassment does not have 
to result in economic damages to the 
victim. As noted about quid pro quo 
harassment, the Court also made clear 
that the hallmark of sexual harassment 
in a hostile work environment is that 
the conduct is unwelcome. 

A hostile work environment exists 
when the condition of the victim's em- 
ployment is changed. Unlike quid quo 
pro harassment, which typically occurs 
as an isolated incident or single of- 
fending act, the hostile work environ- 
ment often entails repeated incidents 
or a series of events. A single, extreme 
act may create liability, however. 
Courts will look to the totality of the cir- 
cumstances in making such a finding. 

ployer liability. Because a crimi- 
nal justice agency may be liable when 
one employee sexually harasses an- 
other, it is important to have a policy 
that defines and prohibits sexual ha- 
rassment. Failure to have such a 
policy may be construed as deliberate 
indifference by the agency, thus ex- 
posing it to liability. ~ Those claiming 
sexual harassment will not have to 
prove economic injury, nor will they 
need to show severe psychological in- 
jury, in order to prevail. 22 

Even when such a policy exists, the 
agency may nevertheless be held li- 
able. It may also make no difference if 
the employer did not know of the of- 
fending conduct or events that took 
place. In some instances, employers 
may be responsible if a court deter- 
mines that they should have known of 
the harassment. In most cases, em- 
ployers will be liable for the acts of 
their supervisory employees. 

Thus, complaints of sexual harassment 
should be taken seriously and acted 
upon immediately. Every complaint 
should be followed up, no matter how 
trivial or unlikely it may seem. It is a 
good idea to interview witnesses in 
private, maintain confidentiality, and 
document every step of the investigation. 

It is not uncommon for victims of 
sexual harassment to minimize the in- 
cident or fail to report it at all because 
of the embarrassing and personal na- 
ture of the complaint. Moreover, many 
victims are afraid of retaliation, repris- 
als, or even termination if they report 
the problem. For these reasons, dis- 
cretion, sensitivity, and tact must be 
used when investigating and trying to 
remedy such claims. 

Remedial action may include warn- 
ings, reprimands, suspension, and dis- 
missal. While the harshest penalty is 
not always required, aggressive reme- 
dial action is recommended whenever 
harassment is f o u n d .  23 

D i s c r i m i n a t i o n  b a s e d  o n  

r e l i g i o n  

While Title VII of the Civil Rights Act 
of 1964 prohibits discrimination on 
the basis of religion, the Act itself does 
not provide a definition of "religion." 
However, religious practices can in- 
clude traditional moral beliefs, ethical 
beliefs, and beliefs that individuals 
hold with the strength of traditional re- 
ligious views. Moreover, atheists are 
protected from discrimination for not 
having religious beliefs. 

The notion of what constitutes "reli- 
gion" can include nontraditional prac- 
tices as well. Even unusual cults may 
enjoy protection. Less traditional 
practices and beliefs might include, 
for example, "new age" training pro- 

grams such as yoga, meditation, or bio- 
feedback. Using these practices as 
part of a motivational training may 
conflict with an employee's religious 
beliefs and therefore violate Title VII. 

Employees who notify their employer 
of a conflict between employment 
practices and their individual religious 
beliefs are entitled to "a reasonable 
accommodation," which may include 
flexible scheduling, voluntary sub- 
stitutions, reassignment, or lateral 
transfers. 

Employers are not required to provide 
such an accommodation, however, if 
doing so would create an undue hard- 
ship. As indicated in the seminal case 
of Trans World Airlines v. H a r d i s o n ,  24 

an undue hardship entails something 
more than administrative costs. In 
that case, the United States Supreme 
Court held that TWA did not need to 
alter its seniority system in order to 
accommodate more junior employees 
whose religious beliefs prohibited 
working on Saturday. A California 
court recently elaborated by holding 
that Title VII requires providing a rea- 
sonable accommodation, not meeting 
the employee's every desire. 2'~ 

Courts have found that certain 
BFOQ's exist that permit "discrimi- 
nation" on the basis of religion. For 
example, religious institutions and or- 
ganizations may require an employee 
to be affiliated with a particular reli- 
gion, provided there is a reasonable 
relationship between the job and the 
need for the employee to have the re- 
ligious affiliation. Thus, while it may 
be permissible to require the execu- 
tive director of a church to be a mem- 
ber of the church's faith, the same 
may not hold true for one who holds a 
nonadministrative position, such as 
the church's janitor. 
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To qualify for this type of BFOQ, the 
institution or organization must be 
owned, in whole or in significant part, 
by a specified religion or religious cor- 
poration. In addition, the purpose of 
the institution or organization must be 
the continuation and propagation of 
that religion. 

Finally, criminal justice agencies may 
legitimately require on-duty officers to 
wear a particular uniform and prohibit 
offieers from adorning or altering their 
uniforms in the name of religion. This 
right is based on court rulings that 
dress eodes are justified when they are 
job related and consistent with busi- 
ness necessity. Courts have held that 
there is a rational basis for appearance 
uniformity, finding a substantial de- 
gree of deference to police determina- 
tion on appropriate dress. 26 

Discrimination based on 
national origin 

Covered by the Civil Rights Act of 
1964, emp!oyers with 15 or more em- 
ployees may not discriminate on the 
basis of national origin. "National ori- 
gin" includes a person's place of origin 
and his or her ancestor's place of origin. 

The Immigration Reform and Control 
Act (IRCA) requires an employer to 
verify a new employee's authorization 
to work in the United States. To com- 
ply with the law, employers must 
sometimes review documents that re- 
veal an applicant's national origin. 
Nevertheless, this law also prohibits 
discrimination on the basis of an 
applicant's citizenship or intended 
citizenship. 

IRCA does not prohibit employers' 
from giving preference to applicants 
who are United States citizens over 

equally qualified aliens who are autho- 
rized to work in this country. However, 
such preference may violate Title VII of 
the Civil Rights Act if applicants of a 
particular national origin are dispropor- 
tionately eliminated. 

Discrimination based on national ori- 
gin can include elimination of appli- 
cants on the basis of physical 
appearance. To comply with the law, 
criminal justice agencies should 
avoid height and weight requirements 
that are not legitimately related to job 
performance. 

For the same reasons, criminal justice 
agencies should not refuse to hire or 
promote applicants and employees 
who speak with an accent. 27 The 
guiding standard should be an ability 
to effeetively communicate. 

Harassment of eoworkers or employ- 
ees is not confined to sexual harass- 
ment. Harassment can also occur 
among employees of differing national 
origin. Criminal justice agencies 
should not tolerate ethnic slurs, or 
verbal or physical abuse of employees 
based on their national origin or citi- 
zenship status. Like sexual harass- 
ment, if the conduct causes or 
attempts to cause a hostile or offen- 
sive work environment or has the ef- 
fect of impairing an employee's ability 
to effeetively perform his or her job, 
discrimination may exist. 

Finally, while BFOQ's may permit ex- 
clusion on the basis of national origin, 
such cases are very rare. Criminal 
justice agencies should take Care to 
apply all rules equally to applicants 
and employees. Any requirements, 
including "English-only" rules, 
should be job related. 

Discrimination based on 
disability 

The ADA makes it illegal to discrimi- 
nate against qualified individuals with 
disabilities. 28 Title I of the law gov- 
erns employment issues, while Title 
II addresses how government entities 
deliver their programs, services, and 
activities. 

Under the law, a person is deemed to 
have a disability if he or she suffers 
from a physical or mental impairment 
that substantially limits a major life 
activity such as seeing, hearing, walk- 
ing, talking, breathing, sitting, stand- 
ing, or learning. For the purposes of 
this law, a person is also considered to 
have a disability if there is a record of 
the impairment or if he or she is per- 
ceived or regarded as having an im- 
pairment. Those associated with a 
person with a disability are also en- 
titled to certain protections. 

To be "qualified" under Title I of the 
ADA, the job applicant or employee 
must be able to perform the essential 
functions of the job. "Essential func- 
tions" are those that are fundamental 
and not marginal to the job. 

Under Title I, if a person with a dis- 
ability cannot perform the essential 
functions of the job, then an analysis 

~must be made to determine whether a 
reasonable accommodation is possible 
to enable the individual to perform the 
job. A reasonable accommodation is 
defined as "a modification or adjust- 
ment to a job, the work environment, 
or the way things usually are done that 
enables a qualified individual with a 
disability to enjoy equal employment 
opportunity. ''29 

A reasonable accommodation need not 
be provided when doing so causes an 
undue hardship or poses a direct 
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of serious harm. Undue hardship 
means significant expense or difficulty, 
but not just in monetary terms. Undue 
hardship can also mean disruption or 
fundamental alteration of the nature or 
operation of the employing entity. Di- 
rect threat of serious harm is defined by 
the law as a "significant risk to the 
health and safety of others that cannot 
be eliminated by reasonable accommo- 
dation." Speculative (based on likeli- 
hood) or remote (based on future time) 
threats will not satisfy this requirement. 
A determination of whether a threat is 
real must be predicated on objective 
evidence. 

Finally, under Title II of the ADA, non- 
discriminatory delivery of an agency's 
programs, services, and activities is re- 
quired. Criminal justice administrators 
should ensure that individuals with dis- 
abilities are not treated differently than 

/ t h o s e  without disabilities solely because 
~ r o f  their disability. It is important that 

written policies and procedures consis- 
tent with the ADA be developed, and 
that these policies be in place before 
there is a problem or special need re- 
quired by an inmate or an arrestee. 

Discrimination based on age 

The Age Discrimination in Employment 
Act (ADEA) makes it illegal to dis- 
criminate against persons 40 years or 
older on the basis of their age. This law 
applies not only to employers with 20 or 
more employees, but to local and State 
governments as well. 

Certain law enforcement agencies were 
temporarily exempt from the ADEA. 
Those departments that had mandatory 
retirement policies in place on March 
3, 1983, were exempt until December 

1, 1993. The exemption also covered 
aximum age requirements for hiring. 

This exemption has not applied since 
January 1, 1994. 

On the other hand, there is no Fed- 
eral law that prohibits agencies from 
imposing minimum age requirements 
for officers. Agencies should, how- 
ever, check State and local law to en- 
sure that such minimum standards do 
not violate those States' statutes. 

Criminal justice agencies should be 
aware of age issues in their recruiting 
and hiring practices. For example, 
advertising that tends to discourage 
persons over the age of 40 from ap- 
plying might be deemed discrimina- 
tory. Without a BFOQ, terms such as 
"recent grad" or "young" should be 
avoided. 

Words such as "trainee" or "appren- 
tice" would be permissible in adver- 
tising, however, because they 
describe the position and not the per- 
son. A good rule of thumb is to look 
at the adjectives used in the adver- 
tisement to ensure they describe the 
position's requirements. 

Finally, the law does not prevent 
criminal justice agencies from asking 
an applicant's age on an application. 
However, doing so invites extra scru- 
tiny because such questions tend to 
discourage persons over the age of 40 
from applying. One recommendation 
is to include a statement on the appli- 
cation that the agency complies with 
the ADEA as well as other relevant 
civil rights laws. 

A final word about 
discrimination 

The Civil Rights Act of 1964 makes 
it illegal to discriminate on the basis 
of race or color. There is never a 
BFOQ for race. 

Discrimination against the protected 
class may include racial, ethnic, or 
sexual slurs, segregation, or harass- 

ment. Criminal justice agencies should 
take every precaution to ensure that 
such practices do not occur and, if they 
do, that they will not be tolerated. This 
includes having written policies and 
procedures that address issues of dis- 
crimination. The policies should be dis- 
tributed to all employees. 
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Highlights 
The National Institute of Justice 
launched an initiative to examine 
the implications of the Americans 
With Disabilities Act (ADA) for 
criminal justice agenQes at the 
State and local levels. This Research 
in Action report, the sixth in a series 
on the ADA, examines how correc- 
tional facilities must deliver pro- 
grams, services, and activities to 
inmates, job applicants, and em- 
ployees with mental disabilities. 

Under the ADA, corrections facilities 
i ~ u s t  do more than just identify 
~Wmentally disabled inmates and em- 

ployees. Now they must also pro- 
vide mental health screening, 
evaluation, and treatment. Key 
points include the following: 

• The ADA raises significant issues 
for correctional facilities because of 
the prevalence of mental disabilities 
among inmates. Jails across the 
United States are handling 640,000 
to 800,000 detainees with such dis- 
abilities each year. 

• According to the ADA, a mental 
disability is any developmental or 
psychological disorder, such as re- 
tardation, organic brain syndrome, 
emotional illness, or specific learn- 
ing disability. 

• Title II of the ADA governs how 
correctional facilities are to make 
their programs accessible. Program 
access is not reauired when it poses 

i~1~ direct threat to the health or 
IFsafety of others. 

continued... 

The Americans With Disabilities 
Act and Criminal Justice: 

Mental Disabilities and Corrections 
by Paula N. Rubin and Susan W. McCampbell 

The enactment of the Americans With 
Disabilities Act (ADA) was part of a new 
effort in the civil rights movement to in- 
tegrate into all segments of society indi- 
viduals with disabilities. The ADA 
affects not only mainstream society but 
also prisons and jails. The manner in 
which a correctional facility works with 
inmates, job applicants, and employees 
with disabilities is now regulated by the 
ADA. 

The ADA affects how correctional facili- 
ties deliver their programs and services 
to inmates with disabilities as well as 
others who have a legitimate right to be 
in the facility or are employed to work 
there. 

Significant issues arise because of the 
prevalence of mental disabilities among 
inmates. Approximately 10 million indi- 
viduals are detained in jails in the 
United States each year. An estimated 
6.4 percent of these detainees have a se- 
vere mental disability) Some experts be- 
lieve this percentage is even higher, 

around 8 percent, and that the percentage 
of female detainees with a severe mental 
disability may be as high as 13 percent. 
This means that jails across the United 
States are dealing with 640,000 to 
800,000 detainees with mental disabilities 
each year. 

This Research in Action report, the sixth 
in a series on the ADA published by the 
National Institute of Justice, examines 
how correctional facilities must deliver 
programs, services, and activities to in- 
mates, job applicants, and employees with 
mental disabilities. 

Defining mental disability 
According to the ADA, a mental disability 
is any "mental or psychological disorder, 
such as retardation, organic brain syn- 
drome, emotional or mental illness, or 
specific learning disability. ''2 The ADA 
distinguishes between mental illness _and 
developmental disability (retardation). 
Mental illness is defined as "...a group of 
disorders causing severe disturbances in 
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by.ensuring that:the iscreening pro ~ 
tess is 0bjectively applied. 

• under Title I o f  the ADA, it is ille- 
gal t o  deny equal employment op- 
portunities to qualified individuals 
with disabilitieS on the basis of the 
disability. If job applicants are 
screened out because they are un- 
able to perform an essentia job 
function, the agency must be pre- 
pared to show that the standard is 
job-related and cannot be met even 
with reasonable accommodation. 

• The liability of not referring for 
evaluation employees who are sus- 
pected of being mentally disabled is 
tremendous. Agencies that suspect 
an employee is thus unfit to perform 
duties andwhose actions, or inac- 
tions, caUse harm to an arrestee or 
inmate, maybe liable. 

• Many approaches to accommo- 
dating the needs of inmates with 
menta disabilities arevalid. These in- 
clude Soecialized housing units to 
hold inmates who pose a direct 
threat to the health and safety of 
others, treatment for inmateS 
housed in regular housing units, and 
'diversion of inmates to other institu- 
tions and services/Each approach, 
however, must not exclude eligible 
inmates with mental disabilities from 
programs and services available to 
the rest of the inmate population. 

These issues ano their implications 
are detailed in this Research in 
Action. 

Ior coping wire orulnary uemanus oI 
life....A mental illness can have varying 
levels of seriousness. Identical illnesses 
can cause different reactions in different 
people, or different reactions at different 
times in the same person. ''3 Personality 
traits such as poor judgment or a hot 
temper are not considered disabling un- 
der the ADA. Stress and depression may 
be considered disabling when they are 
diagnosed as an identifiable stress disor- 
der and an impairment that substantially 
limits a major life activity. 4 

It should be noted that mental illness is 
not a crime. Prosecution and incarcera- 
tion are inappropriate responses to 
symptoms of mental illness. Law en- 
forcement agencies have a responsibility 
to distinguish criminal behavior from 
conduct that is the product of mental ill- 
ness but has no criminal intent. Thus, 
failure to work with mental health au- 
thorities to ensure the appropriate re- 
sponse to "nuisance" offenders by 
determining whether the "offense" is 
simply a manifestation of a disability 
may violate the ADA, in addition to bur- 
dening correctional institutions with in- 
dividuals who have needs that the 
institution is not equipped to meet. 

A developmental disability means that 
"normal development fails to occur....A 
developmental disability is diagnosed by 
significant subaverage general intellec- 
tual functioning (as measured by IQ 
tests) resulting in, or associated with, de- 
fects or impairments in adaptive behav- 
ior, such as personal independence and 
social responsibility, with onset by age 
18. ''z "...[R]etardation is estimated 
as...the Nation's fourth ranking disabling 
condition. ''6 
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;ervices, 

Title II of the ADA governs how correc- 
tional facilities are to make their pro- 
grams, services, and activities accessible 
to inmates with mental disabilities. This 
law requires the facility to evaluate each 
program, service, and activity in such a 
way so that, when viewed in its entirety, 
the program, service, or activity is 
readily accessible to and usable by 
eligible inmates with disabilities. 

Eligibility requirements. Under the 
ADA, not all inmates with disabilities 
may be "qualified." A "qualified indi- 
vidual with a disability" means an indi- 
vidual with a disability who, with or 
without reasonable modifications to 
rules, policies, or practices, the removal 
of architectural, communication, or 
transportation barriers, or the provision 
of auxiliary aids and services, meets the 
essential eligibility requirements for the 
receipt of services of the participation in 
programs provided by a public entity. 7 

Local jail officials deal with numerous 
severely mentally disabled arrestees 
each day, many of whom must handle 
the additional trauma of being arrested. 
Program access is not required when it 
poses a direct threat to the health or 
safety of others. 

An inmate whose participation in a par- 
ticular activity poses a "direct threat" to 
the health or safety of others will not be 
"qualified," but the determination that a 
person poses a direct threat to the health 
or safety of others may not be based on 
generalizations or stereotypes about the 
effects of a particular disability. It must 
be based on an individualized assess- 
ment, based on reasonable judgment that 
relies on current medical evidence or on 
the best available objective evidence, to 
determine: the nature, duration, and se- 
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of the risk; the probability that 
the potential injury will actually occur; 
and whether reasonable modifications 
of policies, practices, or procedures 
will mitigate the risk. Thus, across the 
board classification of an individual as 
a "direct threat" because of a mental 
disability would be inappropriate with- 
out consideration of the requirements 
of the particular program or activity in 
question. 

Determination of whether an inmate 
with a mental illness or developmental 
disability is "qualified" for a particu- 
lar program, service, or activity pro- 
vided by a correctional institution 
requires analysis of the particular ac- 
tivity to identify the "essential eligibil- 
ity requirements" and analysis of the 
particular inmate to determine the ef- 
fect of the disability on his or her abil- 

ity to meet those requirements and, if 
necessary, the feasibility of accommo- 
dation (see box). 

Eligibility may also be based upon in- 
dividual behavior. For those inmates 
with mental illness who can be safely 
housed in a general population setting, 
eligibility should not be an issue. In- 
mates whose disability requires main- 
tenance on psychotropic medications, 
but who are stable enough for general 
population settings, may be eligible to 
participate in the facility's programs, 
services, or activities based on indi- 
vidual behavior. For example, an eligi- 
bility requirement that excludes all 
inmates on psychotropic medication 
from inmate worker status may violate 
the ADA. However, requiring the 
inmate's behavior to be stable while on 
such medication may be an acceptable 
eligibility requirement. 

Corrections agencies, especially pris- 
ons, are faced with the long-term in- 
carceration of inmates whose mental 
illness is acute and perhaps will never 
improve. In the long-term custodial 
setting of prison, inmates who are 
mentally ill may arrive in that condi- 
tion, or they may develop illnesses 
over the term of their confinement. In 
circumstances in which the inmate's 
behavior is a direct threat to staff or 
other inmates, there is no requirement 
that they be permitted to participate in 
programs, services, or activities of- 
fered to other inmates. Those inmates 
who, because of a mental disability, - 
cannot meet the essential eligibility 
requirements will not be "qualified" 
persons with a disability and therefore 
may not be entitled to participate in 
the program, service, or activity. 

E s s e n t i a l  E l i g i b i l i t y  R e q u i r e m e n t s  

fan  inmate is "qualified" for par- 
ticipation in a program or activity, 

excluding the inmate or limiting his or her 
participation would violate one or more of 
the general prohibitions of discrimination 
in 28 C,F.R. § 35.130... 

(b)(1) A public entity, in providing any aid, 
benefit, or service, may not, directly or 
through contractual, licensing, or other ar- 
rangements, on the basis of disability: 

(i) Deny a qualified individual with a dis- 
abil i ty the opportunity to participate in or 
benefit from the aid, benefit, or service; 

(ii) Afford a qualified individual with a dis- 
ability an opportunity to participate in or 
benefit from the aid, benefit, or service 
that is not equal to that afforded others; 

(iii) Provide a qualified°individual with a dis- 
ability with an aid, benefit, or service that 

is not as effective in affording equal oppor- 
tunity to obtain the same result, to gain the 
same benefit, or to reach the same level of 
achievement as that provided to others; 

(iv) Provide different or separate aids, ben- 
efits, or services to individuals with disabili- 
ties or to any class of individuals with 
disabilities than is provided to others unless 
such action is necessary to provide qualified 
individuals with disabilities with aids, ben- 
efits, or services that are as effective as those 
provided to others; 

(b)(2) A public entity may not deny a quali- 
fied individual with a disability the opportu- 
nity to participate in services, programs, or 
activities that are not separate or different, 
despite the existence of permissibly separate 
or different programs or activities. 

(b)(7) A public entity shall make reasonable 
modifications in policies, practices, or proce- 

dures when the modifications are neces- 
sary to avoid discrimination on the basis 
of disability, unless the public entity can 
demonstrate that making the modifica- 
tions would fundamentally alter the na- 
ture of the service, program, or activity. 

(b)(8) A public entity shall not impose or 
apply eligibility criteria that screen out or 
tend to screen out an individual with a 
disability or any class of individuals with 
disabilities from fully and equally enjoying 
any service, program, or activity, unless 
such criteria can be shown tobe  neces- 
sary for the provision of the service, pro- 
gram, or activity being offered. 

(d) A public entity shall administer ser- 
vices, programs, and activities in the most 
integrated setting appropriate to the 
needs of qualified individuals with 
disabilities. 

muunn 3 m n n  
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To ensure compliance with ADA man- 
dates, corrections administrators 
should look at three distinct areas 
when evaluating the accessibility of 
their facility's programs, services, and 
activities: (1) policies and procedures, 
(2) architectural barriers, and (3) com- 
munications. 

Policies and procedures. The courts 
now consider a facility's deliberate in- 
difference to an inmate's mental dis- 
ability as the same as that facility's 
indifference to an inmate's medical 
condition. A correctional facility 
should avoid policies and procedures 
that screen out or eliminate eligible in- 
mates from programs and services on 
the basis of a mental (as well as physi- 
cal) disability. If such policies and 
procedures exist, it may be necessary 
to reasonably modify the policy or pro- 
cedure to allow eligible inmates to par- 
ticipate in a meaningful way. 
Reasonable modification is not neces- 
sary if it tundamentally alters the na- 
ture of the program, service, or 
activity. Inappropriate policies and 
procedures can be avoided by clearly 
defining the eligibility for program 
participation, by tying these criteria to 
actual program needs, and by ensuring 
that the screening process is objec- 
tively applied. 

Correctional facilities, including local 
jails, should screen all inmates to 
identify those with developmental dis- 
abilities. Those with mental disabili- 
ties should be evaluated by qualified 
mental health professionals, and they 
should have access to crisis interven- 
tion, treatment, and discharge plan- 
ning services. 8 This approach requires 
a collaborative effort among correc- 
tions, mental health, and medical staff. 
One obvious way to address detainees 
with developmental disabilities is to 

divert these individuals before they get 
to the local jail. Community diversion 
works well in many jurisdictions and 
requires a collaborative effort among 
criminal justice, social service, and 
public health agencies to work with in- 
dividuals who are often nuisance of- 
fenders--trespassers, petty thieves, 
public inebriants, the chronic home- 
less, and those who are dually diag- 
nosed, i.e., those who have mental 
illness and are also substance abusers. 

To avoid having police officers handle 
this special needs population, teams of 
specially trained community mental 
health workers can be on call for the 
local police. Mental health workers 
can come to arrest sites, provide alter- 
native sites to which individuals who 
are candidates for diversion can be 
brought, or be present at local jails to 
initiate diversion activities. This col- 
laborative approach requires training 
police officers to recognize signs and 
symptoms of mental disability so that 
they can respond appropriately. In- 
mates with mental disabilities, par- 
ticularly those in local jails, are the 
responsibility of the community. The 
integration of jail services and commu- 
nity mental health services is critical 
to the success of an inmate's treatment 
and reintegration into the community. 9 

Policies for housing those with severe 
mental illness must be based on ADA 
criteria. Acceptable approaches may 
include maintaining specialized hous- 
ing units to hold those who pose a di- 
rect threat to the health and safety of 
others or placing them in other institu- 
tions where more care is available to 
meet their needs. Not included, how- 
ever, are individuals who are court- 
ordered to undergo evaluation and/or 
treatment or individuals for whom in- 
sanity and/or competency to stand trial 

is an issue. These legal activities are 
usually outside the scope of a correc- 
tion facility's responsibilities. 

Architectural barriers. Although the 
ADA does not automatically require 
correctional institutions to be architec- 
turally retrofitted, it does mandate that 
the facility provide physical access for 
its inmates, visitors, staff, and volun- 
teers with disabilities. This require- 
ment can be accomplished without 
construction. It may be achieved by 
relocating services and activities to a 
different part of the facility, redesign- 
ing equipment, providing auxiliary 
aids, or, as a last resort, altering an ex- 
isting structure. An agency need not 
experience an undue burden, however, 
in providing program access. An un- 
due burden is defined as a significant 
expense or a fundamental alteration of 
the nature of the operations of the 
agency. 

Architectural barriers may not be as 
significant an issue for mentally dis- 
abled inmates as other inmates with 
disabilities. If the local jail or prison 
has separate housing for individuals 
with mental disabilities, the inmates 
confined to that housing must have ac- 
cess to jail or prison programs for 
which they are eligible and for which 
their participation does not pose a di- 
rect threat. It is not enough to provide 
separate services to those with mental 
disabilities since mainstreaming is a 
hallmark of the ADA. 

To ensure that those with disabilities 
are not summarily excluded, a review 
of all eligibility requirements for in- 
mate and family programs should be 
made. The goal of this review should 
be to tie eligibility requirements to the 
program's actual requirements and 
provide a means to ensure that indi- 
viduals with mental disabilities are not 
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excluded from mainstream activities. 
For example, if family group therapy is 
part of the inmate's treatment plan, but 
a disabled family member is not able 
to participate either because of archi- 
tectural barriers or the absence of a 
sign language interpreter, the inmate 
should not be excluded. 

Communications. Inmates, inmate 
families, and inmate visitors are also 
entitled to an effective means of com- 
municating under the ADA. Meeting 
this condition may require auxiliary 
aids. Although this portion of the ADA 
applies only to hearing, speech, and 
vision impairments, to the extent an 
inmate with a mentad disability has 
one of these disabilities, the ADA re- 
quirements would also apply. 

Examples of auxiliary aids include as- 
sisted listening devices, telecommuni- 
• "o~;on devices for the deaf, taped texts, 

qualified readers. These aids 
should take into account, where practi- 
cal, the mental disability of the in- 
mate. Effectively communicating with 
visitors for an inmate who is develop- 
mentally disabled or retarded may 
mean alternatives to traditional visit- 
ing procedures. 

A word about personal 
devices and services 
Section 35.]35 of the Department of 
Justice's Regulations provides that: 

...this part does not require a public 
entity to provide to individuals with 
disabilities personal devices, such 
as wheelchairs; individually pre- 
scribed devices, such as prescrip- 
tion eyeglasses or hearing aids; 
readers for personal use or study; or 
services of a personal nature includ- 
ing assistance in eating, toileting, 
or dressing. 

The regulation does, however, require 
that whatever services the entity pro- 
vides must be provided without dis- 
crimination against qualified indi- 
viduals with disabilities. Because of 
the custodial relationship between the 
institution and its inmates, the obliga- 
tion of the institution is likely to in- 
clude provision of personal devices or 
services that would not be required of 
public entities. For example, a correc- 
tional institution is responsible for 
providing medical care for inmates, 
including appropriate treatment for 
inmates with mental illnesses. Where 
an inmate's mental illness would re- 
quire residential treatment in a mental 
hospital, housing that individual in a 
specialized facility, rather than among 
the general population, would be 
appropriate. 

Applicants and employees 
with mental disabilities 
Title I of the ADA deals with employ- 
ment issues. Under this part of the 
law, it is illegal to deny equal employ- 
ment opportunities to qualified indi- 
viduals with disabilities on the basis of 
the disability. Equal employment op- 
portunity includes the application and 
hiring process as well as how employ- 
ees are treated with respect to trans- 
fers, promotions, and benefits. 

Applicants with mental disabilities. 
To be covered by Title I of the ADA, 
the applicant must be qualified for the 
job. That means the applicant meets 
the requirements for the position, such 
as education and experience, and can 
perform the essential functions of the 
job with or without an accommodation. 

Essential functions are those that are 
fundamental to the job. If the appli- 
cant cannot perform the essential 
functions of the job because of a dis- 

ability, the correctional agency must 
determine whether there is a reason- 
able accommodation that will enable 
the individual to perform the essential 
functions of the job. Reasonable ac- 
commodations can include modifying 
existing facilities to make them acces- 
sible, job restructuring, part-time or 
modified work schedules, acquiring or 
modifying equipment, and changing 
policies or procedures. Providing a 
reasonable accommodation will not be 
necessary if doing so causes an undue 
hardship, that is, a significant expense 
or difficulty. 

An additional condition for coverage 
by Title I of the ADA is that the appli- 
cant must not pose a direct threat to 
the safety of self or others that cannot 
be eliminated or reduced by reason- 
able accommodation. Under Title I, di- 
rect threat means "significant risk of 
substantial harm." This is interpreted 
to mean a high probability of substan- 
tial harm. 

Ensuring that persons have equal ac- 
cess to employment opportunities 
means that applicants are allowed to 
participate in the application process 
in a meaningful way. For example, 
someone with a learning or reading 
disability might be accommodated by 
providing extra time to take a written 
exam. 

Agencies need to develop and validate 
job-related entry level fitness stan- 
dards--both physical and psychologi- 
cal. Candidates for positions who are 
significantly limited by mental dis- 
abilities need to be assessed to deter- 
mine if they are eligible for the 
position and are able to perform the 
essential job functions. If a candidate 
is screened out by a particular job 
standard, the agency must be prepared 
to show that the standard, as applied, 

n u n  s n i l  
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is job-related and consistent with busi- 
ness necessity and cannot be met even 
with reasonable accommodation. 

Blanket exclusions based on mental 
illnesses, controlled or not by psycho- 
tropic medications, may violate the 
ADA. Agencies should address this is- 
sue on a case-by-case basis. Persons 
experiencing a short-term mental ill- 
ness, such as situational stress or mild 
depression, may not be covered by the 
ADA. 

Employees with mental disabilities. 
In stressful corrections work environ- 
ments, the effective evaluation of con- 
ditions such as post-traumatic stress 
disorder become as important as the 
ability to evaluate a back injury. In the 
event an employee acquires a mental 
disability, an evaluation as to whether 
a reasonable accommodation can be 
provided will need to be made. Ac- 
commodations may include time off to 
participate in therapy or temporary re- 
assignment. It is essential to remember 
that mental illness may be temporary 
in nature, just as are some physical 
ailments. A disorder that is truly tem- 
porary would not be covered by the 
ADA. 

Whether the condition is related to the 
job or not is often a matter that the 
worker's compensation statutes of the 
State will decide. The State's decision 
may ultimately affect the manner in 
which the individual receives help. 

The liability of not referring employees 
who are suspected of being mentally 
disabled for evaluation is tremendous. 
Agencies who suspect an employee is 
physically or mentally unfit to perform 
duties and whose actions, or inactions, 
cause harm to an arrestee or inmate, 
may be liable. 

The same evaluation and validation 
process for determining what mental 
health conditions exclude candidates 
for initial hiring might also provide a 
guideline for dealing with individuals 
who develop a mental disability during 
their employment. Moreover, a system 
that places as much emphasis on men- 
tal health as physical health for con- 
tinued employment might provide an 
objective measure to ensure that a rea- 
sonable accommodation for the 
employee's needs is provided. For ex- 
ample, when developing light duty 
policies, the same issues will exist for 
both physical and mental health con- 
ditions: What is the probable time 
until return to full duty is possible? 
What will be the measure? What is the 
next step if return to full duty is not 
possible? 

Developing and implementing 
mental health services for 
inmates 

Because of the large number of se- 
verely mentally ill in local jails and 
the likelihood that developmentally 
disabled arrestees will be returned 
within a short period of time to their 
community, a better and more effective 
approach to addressing the needs of 
mentally disabled inmates needs to be 
found. 

The first step is problem solving at the 
local level between corrections and 
mental health agencies. Other local 
agencies need to be involved as well, 
including police, prosecutors, public 
defenders, the defense bar, and 
judges. All agencies who deal with 
mentally disabled people share the 
burden in addressing this issue. 
Memorandums of agreement, con- 
tracts, and other shared objectives may 
form the basis for a working relation- 

ship that will, in the end, ensure that 
the best interests of the community, 
the mentally disabled person, and the 
jail staff are taken into consideration. 

How correctional facilities accommo- 
date the needs of inmates with mental 
disabilities will differ depending upon 
the setting--jail or prison. Various ap- 
proaches include specialized housing 
units to hold inmates who pose a direct 
threat to the health and safety of oth- 
ers, treatment for inmates housed in 
regular housing units, and diversion of 
inmates to other institutions or ser- 
vices that are better able to meet their 
needs. Each approach is valid as long 
as it does not exclude eligible mentally 
disabled inmates from participating in 
programs and services available to the 
rest of the inmate population. 
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Civil Rights and Criminal Justice: 
Primer on Sexual Harassment 
by Paula N. Rubin 

Sexual harassment is not new, nor are le- 
gal remedies against it. It has been rec- 
ognized for nearly 20 years as a form of 
sex discrimination under the Civil 
Rights Act of 1964. However, allegations 
of improper behavior in the business 
world and in all branches of government, 
at Federal, State, and local levels, have 
become commonplace in today's society. 
Inevitably, these have resulted in a 
heightened public awareness about 
sexual harassment. And, as the Nation's 
consciousness has risen so has the num- 
ber of complaints alleging sexual harass- 
ment. 

How is criminal justice affected by this 
issue? Obviously, allegations of sexual 
harassment in the workplace are not 
confined to the private sector. Police and 
corrections have their share of claims. 
Exposure to liability exists not only for 
the conduct of employees, but in the 
treatment of inmates, persons in custody 
or under supervision, and others having 
reason to interact with criminal justice 
professionals as well. 

The intersection between sexual harass- 
ment and criminal justice can best be seen 
within a legal context. What is sexual ha- 
rassment? How does this form of discrimi- 
nation happen in the workplace? Finally, 
what can agencies do to limit their expo- 
sure to liability for claims of sexual harass- 
ment and to prevent it from happening 
within their ranks? 

Legal overview 
The Civil Rights Act of 1964 (the Act) 
makes it illegal to discriminate on the basis 
of race, color, religion, age, national origin, 
and sex) Title VII of the Act prohibits em- 
ployers from, among other things, discrimi- 
nating on the basis of sex with respect to 
compensation, terms, conditions, or privi- 
leges of employment. In addition, another 
form of sex discrimination is sexual harass- 
ment. 

Sexual harassment in employment has 
been defined as unwelcome sexual ad- 
vances, requests for sexual favors, and 
other verbal or physical conduct that en- 
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ters into employment decisions and/or 
conduct that unreasonably interferes 
with an individual's work performance or 
creates an intimidating, hostile, or offen- 
sive working environment. This guide- 
line identifies two forms of sexual 
harassment: (1) quid pro quo harass- 
ment; and (2) hostile work environment 
harassment. In the first type, the ha- 
rasser demands sexual conduct as a con- 
dition for receiving a tangible benefit 
(note, however, a claimant might acqui- 
esce to the demand, receive the benefit 
and nevertheless still have a claim2). In 
the second type, the work environment 
becomes so offensive as to adversely af- 
fect an employee's job performance. 

Quid pro quo harassment. Loosely 
translated, "quid pro quo" means "some- 
thing for something." This type of ha- 
rassment occurs when an employee is 
required to choose between submitting to 
sexual advances or losing a tangible job 
benefit. An essential aspect of quid pro 
quo harassment is the harasser's power 
to control the employee's employment 
benefits. This kind of harassment most 
often occurs between supervisor and 
subordinate. 

A claim of quid pro quo harassment 
must meet several criteria: 

• The harassment was based on sex. 

• The claimant was subjected to unwel- 
come sexual advances. 

• A tangible economic benefit of the job 
was conditional on the claimant's sub- 
mission to the unwelcome sexual ad- 
vances. 

In quid pro quo cases, the harassment 
consists of "unwelcome sexual advances, 
requests for sexual favors, and other ver- 
bal or physical conduct of a sexual na- 
ture. ''3 However, there is no requirement 
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that these requests be express demands 
for sexual favors.4The advances may be 
implied by the circumstances and ac- 
tions: for example, inviting a claimant 
out for drinks or offering the claimant 
sexually explicit magazines. 

A hallmark of a sexual harassment 
claim, whether it be quid pro quo or hos- 
tile work environment harassment, is 
that the advances are unwelcome. "Un- 
welcome" means that the person did not 
invite or solicit the advances. This is de- 
termined by an objective standard and 
not the claimant's subjective feelings. 

On the other hand, acquiescence or even 
voluntary participation in sexual activity 
does not mean that the advances were 
not unwelcome. 5 One factor to consider 
is whether the person indicated that the 
advances were unwelcome notwithstand- 
ing acquiescence. 

Hostile work environment harassment. 
Hostile work environment harassment is 
unwelcome conduct that is so severe or 
pervasive as to change the conditions of 
the claimant's employment and create an 
intimidating, hostile, or offensive work 
environment. In the landmark case of 
Meritor Savings Bank v. Vinson, 6 the 
U.S. Supreme Court found that a hostile 
work environment amounts to unlawful 
sex discrimination even in the absence 
of the loss of a tangible job benefit. 

What distinguishes hostile work environ- 
ment harassment from quid pro quo ha- 
rassment? There are several differences. 
Hostile work environment harassment: 

• Does not require an impact on an eco- 
nomic benefit. 

• Can involve coworkers or third parties, 
not just supervisors. 

• Is not limited to sexual advances; it 



include hostile or offensive behav- 
ior based on the person's sex. 

• Can occur even when the conduct is 
not directed specifically at the claim- 
ant but still impacts on his or her abil- 
ity to perform the job. 

• Typically involves a series of inci- 
dents rather than one incident (al- 
though a single offensive incident may 
constitute this type of harassment). 

Three criteria must be met in a claim 
of harassment based on a hostile work 

environment: 

• The conduct was unwelcome. 

• The conduct was severe, pervasive, 

and regarded by the claimant as so 
hostile or offensive as to alter his or 
her conditions of employment. 

• The conduct was such that a reason- 
able person would find it hostile or of- 

fensive. 

Since this form of sexual harassment 
does not require the unwelcome con- 
duct to involve sexual advances, other 
actions may give rise to a claim of hos- 
tile work environment. Obviously, gen- 
der-based actions such as calling the 
claimant derogatory names (including 
names referring to body parts or repro- 
ductive anatomy) could be actionable 
depending on the severity and the 
pervasiveness. Forms of hazing used to 

intimidate or dominate the claimant, 
such as insulting remarks, threats, or 
negative graffiti, may also constitute 
this type of harassment. Even actions 
not directed at a particular claimant 
may be considered hostile work envi- 
ronment harassment, e.g., the display 
of sexually explicit materials such as 
posters, pin-ups, and magazines. 

In proving a claim of hostile work en- 
vironment harassment, courts look at 
the totality of the circumstances. Se- 
verity and pervasiveness are pivotal. 
The more severe the conduct, the less 
pervasive it may need to be. Con- 
versely, the more pervasive the con- 
duct, the less severe it may need to be. 
That is why, although rare in hostile 
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work environment cases, a single se- 
vere incident may still constitute this 
kind of harassment, n Severity of con- 
duct may depend on whether the 
action is physically threatening or 
degrading, in contrast to offensive lan- 
guage. Pervasiveness is also more 
likely to be found in cases where there 
is more than one harasser. 

A determining factor in a claim of hos- 
tile work environment harassment is 
that the conduct unreasonably inter- 
feres with the claimant's work perfor- 
mance. ]2 "Unreasonable interference" 
means that the offensive conduct made 
it more difficult for the complainant to 
do his or her job. 

By what standard is hostile work envi- 
ronment determined? Courts will gen- 
• erally use a "reasonable person" 
standard. That means that a reason- 
able person's work environment would 
be affected by the conduct. In addi- 
tion, a 1991 circuit court decision 
allowed a female plaintiff to assert a 
"reasonable woman" standard) 3 This 
standard seeks to eliminate the per- 
ceptions that a reasonable male might 
have about what constitutes offensive, 
unwelcome conduct. 

On the other hand, courts have refused 
to simply consider how the claimant 
perceived his or her work environ- 
ment. In other words, Title VII does 
not serve as '~a vehicle for vindicating 
the petty slights suffered by the hyper- 
sensitive. ''la 

Must the claimant suffer injuries to 
prevail and, if so, how much? The 
U.S. Supreme Court offered guidance 
in the case of Harris v. F o r k l i f t .  15 To 
prevail on a claim of hostile work envi- 
ronment harassment, the conduct need 
not seriously affect an employee's psy- 
chological well-being nor cause an in- 

jury. The decisive issue is whether the 
conduct interfered with the claimant's 
work performance. 

Implications for criminal justice 
Sexual harassment may impact on 
criminal justice agencies in two ways. 
First, claims from employees expose 
the agency to liability in its capacity 
as an employer. Second, the agency 
may also be sued by third parties 
claiming to have been harassed by 
persons under the authority or control 
of the agency. Often these claims are 
brought under the Civil Rights Act of 
1871 (42 U.S.C. Section 1983). Sec- 
tion 1983 imposes liability on any per- 
son who, under color of State law, 
deprives a person of rights guaranteed 
by Federal law. 

Agency liability. The degree to which 
a criminal justice agency can be held 
responsible for the actions of its em- 
ployees depends on the type of 
harassment complaint filed and the 
identity of the claimant. Employers 
have consistently been found strictly 
liable for quid pro quo harassment by 
supervisors under their authority. 

Strict liab!lity is a legal standard that 
imposes liability even though the 
employer had no knowledge of the un- 
lawful conduct. So, for example, if a 
superior officer makes sexual favors a 
condition of a subordinate's promotion, ' 
the department will be held liable 
even if it did not know about the supe- 
rior officer's demands. 

On the other hand, criminal justice 
agencies will not be automatically 
liable for claims by their employees of 
hostile work environment harassment. 
When hostile work environment ha- 
rassment by a supervisor is alleged, 
employer liability will turn on such 

things as whether the employer had 
notice of the conduct, the means by 
which the harassment was committed, 
whether the claimant had the chance 
to complain about the conduct, what 
the employer did in response to any 
complaint or knowledge of the con- 
duct, and what preventive and reme- 
dial measures the employer has taken. 
Some courts have, however, taken a 
broader approach to impose liability. ~6 

When is the agency charged with 
knowledge of harassing conduct? That 
is, when will an agency without formal 
knowledge of the conduct be deemed 
to know that the offensive conduct 
exists? When a complaint is filed with 
someone high enough in the agency to 
infer notice to the agency; when super- 
visors see the offending conduct; or 

• when the harassment is so pervasive 
that the agency should have known it 
was going on. For example, "pervasive 
graffiti and pornography can give rise 
to an inference of knowledge on the 
part of the employer. ''~7 

Agency liability is not limited to the 
abuse of power between supervisor 
and subordinate, nor the actions of co- 
workers. Inmates, suspects, arrestees, 
crime victims, and others having inter- 
action with the agency can be involved 
in this unlawful conduct. In these in- 
stances the agency may be liable if the 
agency, its agents, or supervisory em- 
ployees knew or should have known of 
the conduct but failed to take immedi- 
ate action. 

If a complaint is filed. An essential 
part of limiting an agency's liability for 
sexual harassment is the action it 
takes when a complaint is filed or, ' in 
cases where there is no complaint, 
when the agency knows or should have 
known of the offensive conduct. The 
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worst thing an agency can do is 
nothing. A Federal jury in Los Angeles 
awarded $3.9 million to two female po- 
lice officers who alleged that male co- 
workers sexually harassed them and 
their supervisors ignored their com- 
plaints) 8 Conversel_y, an employer's 
prompt and appropriate response to 
complaints can limit its liability. ~9 

A failure to take prompt, remedial ac- 
tion can result in an agency being held 
liable for an award of damages. These 
may include back pay (limited to 2 
years prior to the filing of an EEOC 
charge), front pay, and compensatory 
damages. Punitive damages, while re- 
coverable by employees in the private 
sector, are not avail_able to governmen- 
tal employees. 

Here are some steps to take when a 
complaint is filed: 

• Act immediately. Take every com- 
plaint seriously. Do not assume that 
the problem will work itself out or go 
away on its own. A delay in taking ac- 
tion might be viewed as tacit approval 
of the conduct. 

• Investigate and act on every 
complaint.  This includes even those 
claims where victims minimize the 
incident(s). Often victims of sexual ha- 
rassment are embarrassed or ashamed 
of the incident and may be reluctant to 
talk about it. The person responsible 
for handling sexual harassment com- 
plaints should conduct a thorough in- 
vestigation or cause one to be con- 
ducted. Anyone and everyone involved 
in the incident(s) should be inter- 
viewed. Interviews should endeavor to 
answer who, what, where, how, and 
when. They should be conducted in 
private and their contents kept confi- 

dential. 

• Keep accurate records of the  
investigation. It is a good idea to 
document all phases of the investiga- 
tion from receipt of the complaint 
through any remedial action taken. 
These records may be valuable evi- 
dence of measures taken by the 
agency. 

• Ensure that there is no retaliation 
against the complainant.  

Preventing sexual harassment 

No matter how flawless the investiga- 
tion or how quickly and fairly a com- 
plaint is handled by the agency, pre- 
vention is still the best approach to 
sexual harassment. Criminal justice 
agencies should consider building 
their prevention programs around four 
areas: policy, training, supervision, 

and discipline. 

Policy. Every criminal justice agency 
should have a policy that clearly states 
that the agency prohibits any type of 
sexual harassment. However, having 
such a policy is not enough; it must be 
communicated to all employees and 
consistently and fairly enforced. To the 
extent practical, agencies should con- 
sider posting the policy for a period of 
time in employee work areas, locker 
rooms, or break rooms. Thereafter, 
copies should be kept in accessible 
locations. In addition, the policy 
should be included in any employee 
handbooks. 

At a minimum, any sexual harassment 
policy should include: 

• A statement that the criminal justice 
agency will not tolerate sexual harass- 

ment. 

• A definition of sexual harassment, 
including examples of quid pro quo 
and hostile work environment harassment. 

• A statement advising employees of 
the agency's grievance procedure and 
requiring employees to immediately 
report incidents. 

• A statement that complaints will be 
taken seriously and investigated im- 
mediately. 

• A statement of the penalty for violat- 

ing the policy. 

• A statement that all employees are to 
treat each other professionally and re- 

spectfully. 

Training. Having a policy and talking 
about sexual harassment in a vacuum 
is often not enough. Criminal justice 
agencies should consider putting these 
ideas into a context to ensure that em- 
ployees understand what sexual ha- 
rassment is. Conducting sexual 
harassment training is an effective way 
to communicate the agency's policy. 

Training should: 

• Identify and describe forms of sexual 
harassment and give examples. 

• Outline the agency's grievance pro- 
cedure, explain how to use it, and dis- 
cuss the importance of doing so. 

• Discuss the penalty for violating the 

policy. 

• Emphasize the need for a workplace 
free of harassment, offensive conduct, 
intimidation, or other forms of dis- 
crimination. 

Supervision.  A policy against sexual 
harassment is only as good as the su- 
pervisors who enforce it. For that rea- 
son, supervisors should be taught how 
to build and maintain a professional 
work environment. Training should 
cover such matters as: 

• How to spot sexual harassment. 
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• How to investigate complaints in- 
cluding proper documentation. 

• What to do about observed sexual 
harassment, even when no complaint 
has been filed. 

• How to keep the work environment 
as professional and nonhostile as 
possible. 

Discipline. The agency's grievance 
procedure should be clearly delineated 
and communicated to all employees. 
In addition, to ensure that this griev- 
ance procedure is credible, it should 
be strictly and promptly followed. This 
is especially important since courts 
look at the action taken by employers 
in determining liability. When viola- 
tions occur, proper disciplinary action 
should follow. Consider the following 
measures: 

• Informing employees in advance of 
conduct that may result in immediate 
dismissal or in disciplinary action; in 
the latter case, describe the penalties 
involved. 

• Following up on an incident, after an 
interval of time, to make sure the prob- 
lem has not returned. 

• Counseling all parties, and training 
(or retraining) all employees in cases 
where harassment has been alleged 
but cannot be determined. 

• Repeating assurances that sexual 
harassment will not be tolerated. 

Conclusion 

Sexual harassment is as common to the 
field of criminal justice as to any other 
area of American enterprise, and the 
laws regarding how it should be re- 
garded and dealt with apply to crimi- 

nal justice agencies as much as to 
private sector workplaces. Awareness 
of the law and the consequences for 
disregarding it should guide criminal 
justice managers in effectively carry- 
ing out their responsibilities and 
avoiding liabilities for the agencies 
they administer. 
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The Americans with Disabilities Act and Criminal Justice: 
Litigation Report 

by 

Paula N. Rubin 

It has been six years since the Americans with Disabilities Act 
(ADA) was signed into law and four years since the law went into 
effect. Since that time there have been volumes written about this 
sweeping piece of civil rights legislation. Many of the initial 
questions about the scope and impact ofthe law have been answered 
by the federal agencies responsible for administering and enforcing 
it. 

To the extent that these questions have been answered, criminal 
justice agencies and governmental entities are integrating the ADA 
into their policies and procedures, both in their employment 
practices as well as in their delivery of programs, services, and 
activities. However, where questions remain unanswered or the 
answers are disputed, lawsuits are being filed in court or 
complaints are lodged with the U.S. Department of Justice. 

With courts reviewing the issues raised and points of contention, 
new information is emerging which provides useful guidance for 
criminal justice professionals. On the other hand, courts from 
different jurisdictions have sometimes come to conflicting 
conclusions on the same or similar issues. 

This Litigation Report surveys various court decisions as well as 
settlements entered into with the U.S, Department of Justice of 
particular interest and relevance to the criminal justice system. 
These cases are valuable not so much for the final decisions 
rendered but rather for the reasons and processes by which the 
courts arrived at those decisions. Since, however, a great deal 
has been written about AIDS and HIV in corrections, this Litigation 
Report will not repeat those efforts here. I 

Awordof caution, however: the ADA is very factspecific and every 
disability is a disability of one. Therefore, any case dealing 
with issues involving the ADA should be based on an individualized 
assessment. This Litigation Report is intended to be used as a 
reference and source of information and guidance. It is meant to 
be a starting point for any inquiry and should not be used in lieu 
of independent legal advice. 

The ADA and Employment 

Title II of the ADA prohibits all public entities, regardless of 
the size of the workf~rce, from discriminating against qualified 



persons with disabilities in employment. Title I of the ADA as 
well as the Rehabilitation Act of 1973 also prohibit such 
discrimination by certain public employers. As public entities, 
criminal justice agencies must ensure that their treatment of job 
applicants as well as incumbents comports with these laws. 

Here is a very brief review of the salient aspects of the ADA with 
respect to employment. 2 Only qualified individuals with 
disabilities are covered by the employment provisions of the ADA. 
That means that the person must (a)have a disability for purposes 
of the ADA, and (b)otherwise be qualified for the job. 

The ADAdefines "disability" as (1)a mental or physical impairment 
that substantially limits a major life activity; (2)a record of 
such an impairment; or (3)being perceived ~ or regarded as having 
such an impairment. A substantial llmitatlon means that the person 
with~the disability cannot do those things that the average person 
in the general population can do. Examples of major life 
activities include walking, seeing, hearing, breathing, bending, 
lifting, speaking, or working. If an individual does not meet this 
definition, then they do not have a disability for purposes of the 
ADA and would therefore not be covered by this law. 

People with disabilities will not be covered by the ADA unless they 
are also otherwise qualified for the position. That means that 
they can perform the essential functions of the jobwith or without 
a reasonable accommodation. Essential functions are those that are 
fundamental, not marginal, to thejob. Reasonable accommodation is 
any modification or adjustment to a job, an employment practice, or 
the work environment that makes it possible for an individual with 
a disability to enjoy an equal employment opportunity. 3' A 
reasonable accommodationwill not be required where doing so poses 
a direct threat to the health and safety of the person with the 
disability or others or where it would imposean undue financial or 
administrative hardship on the employer. 

Threshold procedural Issue. 

Under-Title I, privat~ employees are required to pursue all 
administrative remedies before bringing a lawsuit under the ADA. 
This is not the case for those employees covered by Title II. 
According to Petersen v. UniVersity of wisconsin Board of 
Regents(Petersen), 4 an employee suing his employer under Title II 
instead of Title I may proceed directly to federal court without 
first exhaustingall administrative remedies. 

In Petersen, a state university employee filed a lawsuit in federal 
court without first exhausting administrative remedies by filing a 
complaint with the U.S. Department of Justice. The ADA prohibits 
employment discrimination by public entities. Moreover, the 
regulations interpreting Title II, which pertain to public 
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entities, follow the Rehabilitation Act of 1973 which does not 
require the exhaustion of administrative remedies. 

Otherwise Qualified and Direct Threat: A Delicate Balance 

Persons with disabilities who are otherwise qualified for a 
particular job may nevertheless fall outside the scope of the ADA's 
protection if the individual poses a "direct threat" to the health 
and safety of others or himself. A direct threat involves 
significant risk of substantial harm based on objective evidence 
and not mere speculation. 

In addition, a direct threat must be a present risk, not a remote 
possibility in the future. For instance, an employer may not 
refuse to hire an individual with a vision impairment for a job 
that requires a great deal of reading because the extensive use of 
the person's eyes ~g~ cause further damage to the eyes sometime 
in the future. ~ 

How has the delicate balance between protecting the rights of 
qualified persons with disabilities and protecting the health and 
safety of both others and the person with the disability shown up 
in casesinvolving criminal justice agencies? What are the courts 
saying about this issue? Cases involVingboth job applicants and 
incumbents shed some light. 

Job Applicants. 

In Stratton v. Missouri Dept. of Corr~ctions(Stratton), 6 a former 
corrections officermissing four fingers on his right hand applied 
for a position with the Missouri Department of Corrections as a new 
employee. The application process for this job included a 
defensive tactics test involving, in part, demonstrating certain 
defensive hand motionsthat might be necessary for officers to use 
in controlling inmates or quieting a disturbance. 

In this case, a Missouri Appeals court upheld a lower court's 
decision that the agency's refusal to hire the applicant did not 
violate the ADA based on ~he_evidence presented. The court found 
that the ability to perform the defensive hand motions was an 
essential function of the job and since the applicant could not 
perform this essential job function, he was not "otherwise 
qualified" for the position. 

A caveat. Another applicant missing four fingers on his or her 
right hand might be otherwise qualified for this job if the 
applicant is able to perform the defensive hand motions. Criminal 
justice agencies should not assume persons with thesame disability 
will have the same limitations. 

Indeed, the issue of blanket policies regarding disabilities was 
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addressed in ~tillwell v. Kansas City Board of Police 
Commissioners(Stillwell). 7 In stillwell, an applicant born without 
his left hand successfully challenged the Missouri Police Board's 
blanket policy that applicants for positions as licensed security 
guards, as well as police officers, are required to have two hands. 

The court in Stillwell found that the policy violated the ADA 
because it was based on an impermissiblestereotype, i.e., that all 
persons with one hand cannot perform the essential job functions of 
a police officer or licensed security guard. Such a policy offends 
the intent of the ADA which is that there be an individualized 
assessment of applicants' ability to perfor m the essential 
functions of a particular job. 

Did the court in this case say that the applicant was otherwise 
qualified for the job as a licensed security guard? No. What the 
court said was that agencies could not automatically eliminate 
persons with one hand from consideration. This applicant was 
entitled to demonstrate whether or not he could meet the physical 
requirements of the job with or without a reasonable accommodation. 

Incumbents. 

A Sarasota, Florida sheriff's detective was awarded $289,000 by a 
jury after being demoted to a desk job because of his hearing 
impairment." The detective sustained the hearing impairment in the 
line of duty in 1989. It was not until 1992 that he was demoted. 

The agency tried to defend its actions by arguing that the hearing 
impaired detective posed a direct threat to the health and safety 
of himself or others. In agreeing with the detective that the 
agency had violated Title II of the ADA as well as the 
RehabilitationAct of 1973, several factors were significant. 
First, during the four years between the injury and the demotion, 
the evidence showed that the detective had performed his job at an 
above-average level. Second, the agency admitted that their reason 
for demoting thedetective was his hearing impairment. Third, the 
agency made no showing of trying to provide a reasonable 
accommodation to the detective. 

It is important to note that the jury verdict does not support 
either the position that hearing impairments do not pose a direct 
threat to the heath and safety of the person or others, nor that 
they do. Establishing a direct threat requires more than simply 
asserting that one exists. Moreover, once it can be shown that 
there is a direct threat, the employer's obligation does not stop 
there. Before the employer can take adverse action against the 
pers0~ with the disability, the employer must first try to 
eliminate thethreat by reasonable accommodation. In this case, 
the fact that the Sheriff's office permitted this employee to 
continue to do the job for four years and was evaluated as doing so 
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at above average levels was compelling evidence that this employee 
was qualified for the job and did not pose a direct threat either 
to himself or to others. 

A similar result was reached in the case of Greenwood v. State 
Police Training Center,Greenwood). 9 In Greenwood, an employee 
hired as a temporary sheriff's officer was taking a defensive 
training course required to become a permanent employee. The 
individual had perfect vision in his left eye, but had blurred 
vision in his right eye as a result of a childhood disease. The 
employee's own doctor certified that he was •medically fit. 
However, a state opthamologist ruled that he was in great risk of 
injuring his left eye if a combat situation were to occur. The 
opthamologist recommended that the employee notparticipate anythe 
defensive combat training course. The county then fired the 
employee for his failure to complete thetraining course. 

The court found that the employee was wrongly rejected from the 
training course. Determinations of direct threat may not be based 
on subjective or conclusory medical reports but, rather, must be 
based on scientifically-validated evidence. As the court noted, 
any candidate taking a defensive tactics training course risks 
being injured. 

Diabetes as a Disability. 

Diabetes as a disability has been the subject of several lawsuits 
involving criminal justice professionals. Whether or not diabetes 
is a disability "per se" has been addressed as well as whether it 
may be a basis for eXCluding individuals with this disability from 
consideration. Not surprisingly, the answers to these questions 
depends on the facts and circumstances in each case. 

On this issue, the courts • seem divided. A federal district court 
found that insulin-dependent diabetes is not a "per se" disability 
under the ADA. According to the court in Coghlin v. H.J. Heinz 
Co.~"Coghlin"~.~O the EEOC's interpretive guidance discussing 
diabetes conflicts with the language in the statute itself. Onthe 
other hand, a federal district court in Oklahoma accepted the 
EEOC's interpretive guidance in finding a particular individual" 9 
diabetes to be a disability under the ADA. 

How has this issue appeared in cases involving criminal justice? 
A federal district court in Kansas held that the EEOC's 
interpretive guidance provision to the extent it creates as a 
general rulethat diabetes is automatically a disability under the 
ADA is invalid. I~ The court found that whether or not diabetes 
should be considered a disability will turn on whether or not the 
condition substantially limits a major life activity. In other 
words, a diagnosis, alone, is not enough. 

In Deckert , the court found that the plaintiff, a police officer, 
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with diabetes was not disabled for purposes of the ADA because his 
condition did not substantially limit a major life activity. Two 
years after the officer joined the police department he was 
diagnosed with diabetes. Despite not checking his blood very 
frequently, the officer's diabetes was under control. In addition, 
he did not require any accommodation to do his job. 

While on the force, the officer had been reprimanded, demoted, and 
ultimately fired after several incidents. These incidents included 
his failure to find obvious physical evidence at a crime scene, the 
failure to secure his police vehicle while investigating a call 
which resulted in the car's disappearance, the failure to properly 
investigate and report a domestic violence call, and colliding with 
the rear of another car and then leaving the scene without 
completing the investigation, calling another officer, or reporting 
the accident. 

From these facts it appears that the officer's termination was the 
result of poor performance, to say the least, and not as a result 
of having diabetes. Having a disability will not insulate an 
individual from adverse action on the job. If a person with a 
disability cannot perform the essential functions of the job with 
or without an accommodation, then he will not be considered 
qualified for the job. Here, the officer required noaccommodation 
for his diagnosis, and had demonstrated time and time again his 
inability to satisfactorily perform the duties of the job. 

On the other hand, excluding someone from consideration for a job 
as a police officer because he is an insulin-diabetic may offend 
the ADA. In the case of Bombrys v. City of Toledo(Bombrys), ~ the 
court found that the City of Toledo's blanket exclusion of pebple 
with insulin-dependent diabetes as candidates for police officer 
violated the ADA. 

The basis for the city's exclusion was the belief that as an 
insulin-dependent diabetic, the candidate posed adanger to himself 
and others. In response, the plaintiff argued that each applicant 
with diabetes mustbe viewed on his or her own meritsand that even 
if he was not otherwise qualified for the position because of his 
diabetes there might be other candidates with insulin-dependent 
diabetes who are otherwise qualified. The court agreed. 

What was the compelling evidence that contributed to the court's 
decision? First, the Cityof Toledo already had insulin-dependent 
diabetics on the police force. These officers had joined the force 
prior to the city instituting its blanket exclusion of insulin- 
dependent diabetics in 1985. Moreover, the testimony by these 
officers at trial suggested that there was little evidence that the 
diabetes had interfered with any of their duties while on the job. 

In addition, a retired deputy chief testified that onCe an officer 
is on the force, the officer's health is never checked unless there 
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is a specific incident requiring scrutiny. Officers have developed 
epilepsy, obesity, asthma and other health conditions while serving 
on the Toledo police force. 

Also compelling was the fact that neighboring police departments in 
Cleveland, Columbus, Dayton, and Youngstown did not automatically 
exclude insulin-dependent diabetic individuals from their police 
forces. These cities employed a case-by-case evaluation of job 
applicants' qualifications. With the evidence presented at trial, 
it is easy to see why the City•of Toledo was unable to prove that 
insulin-dependent diabetes, in and of itself, poses a direct threat 
to the health and safety of the individual with the diabetes or to 
others. 

On the other hand, individuals with disabilities are responsible 
for taking proper care of their condition. A police officer who 
failed to properly monitor his condition and • had a diabetic 
reaction while on the job resulting in a high speed driving 
incident was not entitled to protection under the ADA. ~3 

The evidence in Siefken demonstrated•that there •is technology and 
proper monitoring systems which can reduce the possibility of a 
severe hypoglycemic reaction to nearly zero. The plaintiff could 
have prevented his diabetic reaction monitoring his condition but 
failed to do so. Indeed, the Officer even admitted that he knew how 
to control these reactions. The employer, th~ court found, should 
not be required to pay for the officerts failure. 

It is interesting to note •that the only reasonable accommodation 
the officer requested in connectionwith his disability came after 
the accident. The accommodation he requested was a second chance 
and his promise to properly •monitor his condition in the future. 
A second chance, the•court found, is not a reasonable accommodation 
in this case nor is it required under the ADA. 

Drugs and Criminal Justice. 

Under the ADA, drug addiction is protected as a disability. 
However, current illegal Use of drugs is not protected. This 
includes prescription drugs aswell asillegal drugs. Drug use is 

-considered ~ 6u~fent if it o~curred recently enough-to justify an ~ 
employer's belief that the involvement• with drugs is an on-going 
problem. The ADA will only•protect those addicted to drugs who are 
currently in or who successfully •completed a rehabilitation 
program. 

The ADA distinguishes between drug addiction and casual or 
recreational drug use. This distinction was underscored by a 
federal district court in Hartman v, Petaluma(Hartman), ~4 The court 
relied on the EEOC's Technical Assistance Manual which states that 
a person who casually used drugs in the past, but was not addicted 
is not covered by the ADA. In Hartman, a candidate for a position 
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on the Petaluma, California police force represented that he had 
use d only 1-1/2 ounces of marijuana and a small amount of cocaine 
in his life. Later, he admitted that he was a voluntary, casual 
user of illegal drugs approximately i00 times. 

The court found that casual drug use did not constitute a 
disability under the ADA. It is also important to note that even 
if the candidate had established coverage under the ADA, the fact 
that he lied on his application for employment would have justified 
the Departmentis rejection of his application. 

Mental Illness and Fitness for Duty. 

The ADA covers physical and mental disabilitieswhich substantially 
limits a major life activity. Mental disabilities can include 
mental illness. 

In Graehling v. Village of Lombard, Ill (Graehling),Is a police 
officer was diagnosed with bipolar disorder, alcoholism, and post 
traumatic stress disorder. After certain incidents of unstable 
behavior, the police department found the plaintiff unfit forduty. 
The department permitted the officer to resignimmediately with the 
resignation effective after hispension vested. In between the 
tendering of the resignation and its effectiVe date, the ADA went 
into effect. 

The plaintiff tried to revoke his resignation after the ADA went 
into effect, however, the department refuse to rescind the 
resignation. Thereafter, the plaintiff sued under the ADA. The 
court held in favor of the police department and against the 
plaintiff saying that the department did not have to accept, the 
plaintiff back. The court felt that the only action subject to 
scrutiny under anti-discrimination laws, including the ADA, was the 
original basis for its decision. The fact that the department 
would not reconsider its position after the effective date of the 
ADA did not create a new act of discrimination under the ADA. In 
Greahling, the plaintiff was found not to be otherwise qualified 
for the job. 

An area of controversy has been to what extent prospective 
emplbyers or organizations ~, such as state Bar -E~miners, can ~ 
inquire about a history of mental illness. While this question is 
far from settled, there has been some response from the courts. 

In the case of Doe V~ The Judicial N0minating commissi0n of the 
Fifteenth Judicial Circuit(Doe), 16 a federal judge preliminarily 
restrained a judicial selection panel from asking broad questions 
about applicants" health. Some of the questions considered to be 
overbroad included: 

* whether the applicant has been hospitalized within the 
last five years or been treated for any form of 
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emotional disorder 

* whether they have ever had problems with drugs or 
alcohol. 

The judge in Doe found that the questions were overly broad because 
an applicant who suffered from emotional abuse as a child and 
sought help as an adult would be required to disclose the 
treatment. 

Likewise, in Clark V- Virginia Board of Bar ExaminersCClark), ~7 the 
court found that broadly worded questions to applicants for 
admission to practice law before the Virginia Bar violated Title iI 
of the ADA. Questions found excessively broad included, "Have you 
within the past five years been treated or counselled for any 
mental, emotional, or nervous disorders?" 

Delivering Programs, Services, and Activities Under the ADA 

Title II of the ADA applies to governmental entities and their 
delivery of programs, services, and activities. Like Title I, 
Title II makes it illegal to discriminate against qualified persons 
with disabilities. 18 

Qualified individuals with disabilities are those persons who meet 
the essential eligibility requirements necessary to participate in 
the program, service, or activity. Individuals may become 
qualified by: reasonable modifications to rules, policies, or 
procedures; the removal of architectural, commUnication, or 
transportation barriers; or the provision of auxiliary aids and 
services. . 

An example of an essential eligibility requirement might be 
requiring inmates to have a high school diploma or GED to take 
college level classeS. An example of a reasonable modification 
might be to relocate college level classes to an accessible 
location sothat an inmate with a mobility impairment could attend 
the class. 

Title II issues have appeared in a myriad of ways for criminal 
jQ~tice agencies. Here ~re-sbme highlights. ~ .... 

The ADA and Arrests. 

How law enforcement officers conduct arrests is covered under the 
ADA. This includes reading Miranda warnings, transporting 
arrestees, and recognizing the difference between a person with a 
disability and someone under the influence of drugs or alcohol. 

In ~ackson V- Inhabitants of Sanford~"Jackson,), 19 the court 
permitted a man with disabilities caused by a stroke to proceed to 
trial under the ADA. In JaGkson, the Plaintiff was involved in an 
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auto accident with another car. The arresting officer noticed that 
Mr. Jackson, was unsteady, swayed noticeably, had slurred speech, 
and was confused. Mr. Jackson told the arresting officer that he 
suffered from a stroke and was on medication for high blood 
pressure. Mr. Jackson was required to perform a field sobriety 
test, but because of his disabilities, he performed poorly. 

As a result of his poor performance on the test, Mr. Jackson was 
handcuffed and put in the back seat of the police car. Due to his 
disability, he fell face forward on to the back seat and was unable 
to sit up. He was transported to the police station in this 
manner. Heremained in police custody for over an hour until the 
police determined he was not under the influence of alcohol or 
drugs and then he was released. 

In permitting the case to go to trial, the court said that wrongful 
arrests of persons with disabilities who are mistakenly believed to 
be under the influence of drugs or alcohol are covered by the ADA. 

The Jackson decision provides a clear message: law enforcement 
agencies Should train their officers on'how to recognize symptoms 
of disabilities as well as sensitive ways of interacting with 
persons with these disabilities. This training should also include 
teaching ways to distinguish between symptoms of disabilities and 
criminal behavior. 

Communications: Sign Language Interpreters. 

How are criminal justice professionals expected to work with 
persons who are deaf or hearing impaired?~ - Two separate agreements 
between the United States Department of Justice and p~lice 
departments in Clearwater, Florida and Rochester, New York offer 
some insight. 

To help with communications for persons dealing with departments, 
auxiliary aids and services must be available. This includes 
qualified interpreters, written materials, note pads, and other 
effective methods to convey information. 

Departments must make these services available to arresteesu .... 

persons detained or questioned, hearing-impaired attorneys 
representing individuals, relatives, and members of the public. 

The goal should be to ensure effectiv~ communication. Under the 
Clearwater agreement, the Clearwater police agreed to provide siqn 
language interpreters under certain sitUations. Such situations 
may involve occasions where there is probable cause to make an 
arrest, where an officer is unable to convey the nature of the 
charges to an arrestee, or when questioning or interviewing 
Witnesses. 

The Rochester agreement also included provisions to train all 
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personnel on appropriate use of sign language interpreters, and to 
publicize the policy. 

Jury ~Service. 

As stated before, the ADA does not permit blanket exclusions of a 
class of persons with disabilities. This prohibition is not 
limited to Title I. Title iI also prohibits such exclusions. 

In Galloway v. Superior court of District of Columbia, 
[Gall~way), 2° the court held that a policy which ~ automatically 
disqualified persons who are blind from serving as jurors violates 
the ADA. The policy excluded blind individualsfrom the jury pool 
based on the stereotype that blind jurors would not be able to 
effectively evaluate the credibility of witnesses or access 
physical evidence. 

In striking down the policy, the court held that such assumptions 
are invalid because they presume the sight is an essential ability 
to evaluating evidence. The District of Columbia did not proffer 
any studies or proof to support this conclusion. On the other 
hand, ten other states haveexplicitly prohibited excluding people 
with vision impairments from serving as jurors. In fact, as the 
judge in Galloway noted, there areseveral blind judges effectively 
presiding over cases. 

I. For an excellent survey of this important issue see: Hammett, 
Theodore M., et al., 1994 Update: HIV/AIDS and STDs in Corrections 
Facilities, National Institute of Justice and the Centers for 
Disease Control and Prevention, December 1995. 

2. For a more in depth explanation of the ADA and employment, see: 
Rubin, Paula, The Americans with Disabilities Act and criminal 
Justice: Hiring New Employees, National Institute of Justice 
Research inaction Series, October 1994. 

3. Equal Employment Opportunity Commission, Technical Assistance 
Manual, section 3.1. 

4. 818 F. Supp. 1276 (W.D. Wis. 1993). 

5. Equal Employment Opportunity 
Assistance Manual(TAM), 4.5 A.4. 

6. 897 S.W. 2d 1 (Mo.CtApp 1995). 

Commission (EEOC), Technical 
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7. 872 F. Supp. 682 (W.D. MO. 1995). 

8. Kemp v. Monqe, 919 F. Supp. 404 (M.D. Fla. 1993). 

9. 606 A. 2d 336 (N.J. SCt. 1992). 

i0. 3 AD Cases 273 (N.D. Tex. 1994). 

ii. Deckert v. City of Ulysis(Deckert), 4 AD Cases 1569 (D.C. Kan. 
1995). 

12. 849 F. Supp 1210 (N.D. Oh. 1993). 

13. Siefke~ v. Village of Arlington Heights (Sieflen), 65 F.3d 664 
(7th Cir. 1994). 

14. 841 F. Supp. 946 (N.D. Cal. 1994). 

15. 58 F.3d 295 (7th Cir. 1995). 

16. 906 F. Supp. 1534 (S.D. Fla. 1995). 

17. 1995 U.S. Dist. LEXIS 14502. 

18. For a brief overview of Title II see: Rubin, Paula N., The 
Americans with Disabilities Act and Criminal Justice: PrQviding 
Inmate Services, National Institute of Justice ResearCh inAction 
Series, July 1994. 

19. 1994 U.S. Dist. LEXIS 15367. 

20. 1994 U.S. Dist. LEXIS 20730. 
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The Americans with Disabilities 
Act's Impact on Corrections 
by Paula N. Rubin 

. r I ~ h e  Americans  with Disabilities Act 
~ l  (ADA) is the most sweeping civil rights 

~ l e g i s l a t i o n  enacted in .the past30 years. 
Inspired by a desire to integrate more than 43 
million individuals with disabilities' intolthe 
mainstream, this law affects virtually every seg- 
ment of society. 

Every industry and profession is affectedby 
the ADA, and corrections is no exception. Title 
I of the ADA covers employment issues; Title lI 
dictates how correctional facilities deliver their 
programs, services and activities. 

The ADA has significant consequences on 
how corrections hires personnel. The ADA pro- 
hi,its administering medical exams or conduct- 
ing any disabil i ty-related inquiries prior to 
extending a conditional offer . of employment. In 
addition to ADA employment requirements, 
corrections administrators must ensure th~it the 
delivery of programs, services and activities 
does not exclude persons with disabilities. 
Administrators can meet  this obligation by 
examining three areas: (1) policies and procedures, (2) phys- 
ical access to programs and (3) communications systems. 
This examination should ensure that inmates, individuals 
with a legitimate right to interact with or visit inmates, and 
the public are not denied access to the facility's programs, 
services or activities because of a disability. 

( 

The AOAin Brief 
The ADA identifies individuals with disabilities in three 

ways: (1) individuals having a mental or physical impair- 
ment that substantially limits a major life activity, (2) indi- 
viduals with a record of such an impairment or (3) individu- 
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Invasive tests, such as urine screening, are medical in nature and not 
permitted at the pre-offer stage of employment. 

als who are perceived or regarded as having such an impair- 
ment. 

Title I. Although a person may have a disability for pur- 
poses of the ADA, protection is not automatic. Under Title I, 
the person must also be otherwise qualified for the job, with 
or without reasonable accommodation. Being otherwise 
qualified means that the individual can perform the essential 
functions (those that are fundamental, not marginal) of the 
job. 

If a person is not qualified for,the job, the correctional 
agency  needs  to d e t e rm in e  whe the r  r e a s o n a b l e  
accommodation that will enable the person to perform the 

Continued on page 116 
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ADA'S IMPACT ON CORRECTIONS 
Continued from page 114 

essential functions of the job can be made available. A rea- 
sonable accommodation is "any modification or adjustment 
to a job, an employment practice, or work environment that 
makes it possible for the person with the disability to per- 

. . . . .  ob"  form the essential tuncuons ot the j . 
Reasonable accommodations must not be provided, how- 

ever, where doing so poses a direct threat to the health and 
safety of the person or others, or causes an undue financial 
or administrative hardship. Direct flareat means a significant 
risk of substantial harm. It must be based on objective e,~i- 
dence and not mere speculation. Undue hardship is signifi- 
cant difficulty or expense compared with the size and total 
resources of the employer. 

T i t l e  [[. Compare those requirements with those under 
Title 11 of the ADA. Title II protects individuals with disabil- 
ities who are otherwise eligible to participate in a program, 
service or activity with or without a reasonable modification 
to its rules, policies or practices; the removal of architectural, 
communication or transportatiofi barriers; or the provision of 
auxiliary aids or services. 

Modification will not be required when it poses a direct 
threat to the health and safety of others (under Title II, a 
direct threat to 0ne's self is not included), or causes an undue 
administrative or fmancial burden (similar to undue hardship 
for Title 1). In addition, modifications that would fundamen- 
tally alter the nature of the program, service or activity are 
n o t  required. A fundamental alteration changes the very 
nature of the program, service or activity so that the correc- 
.tional facility is, in effect, offering a different program, ser- 

vice or activity: 

Title I: New Developments that 
Affect •Hiring Practices 

A significant effect Of the ADA on hiring corrections per- 
sonnel is the prohibition against conducting medical exams 
or~making disability-related iniiuiries before giving a condi- 
tional offer of employment. Most correctional agencies will 
need to conform their hiring process with this requirement. 

• In-May 1994, the-F-xiual~E/npl0yment Opportunity Cbm- 
mission (EEOC) issued guidance addressing this critical 
issue. This guidance :offers useful information on what con- 
stitutes a medical exam or adisability-related inquiry. 

, The guidance does something that the ADA, its regula- 
t ions and the technical assistance manual do not do- - i t  
defines the term "medical exami" Medical exams are proce- 
dures or tests.that seek information about the existence, 
nature or ' " . . . .  " . . . . . . .  ' ' " physical impair- seventy of a person s mental or 
merit, or that seek information regarding an individual's 
physical or psychoi0~gicalhefilth: 

• :Which of the  testsmost commonly administered by cor- 
rectional agencies ~are medical? Here is a brief summary: 
• . i .AgilityTests. Agility tests are not considered medical in 
nature and m a y b e  administered at any time in the selection 
process. However, measuring an applicant's physical or psy- 
. . . , . : . " . 
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chological response to the agility test would be considered , 
medical and, therefore, Cannot be done before a conditional 
offer of employment is made. Additionally, because the 
ADA does not permit disability-related inquiries at the pre- 
offer stage, correctional agencies may not screen out appli- 
Cants for medical conditions before administering the agility 

test. 

Medical exams are procedures 
or teststhat seek information 
about the existence, nature or 
severity of a •person's mental 
or physical impairment, or that 
seek informationregarding an 
individUal'S physical or psy- 

. .- :. 

chological health. 

One solution is to ask the applicant to release the agency 
from liability for injuries 'incurred while taking the test. The 
agency also may give the applicant a description of the test 
and require that the applicant get a doctor's certificate stating 
that he or sh0 can safely perform the test. 

D r u g  Tests, For. purposes of the ADA, tests for the ille- 
gal use of drugs are not medical exams. However, take: care . 
not to elicit information about prior or current lawful drug 
use if doing so could lead the applicant to reveal the exis- 
tence, nature or severity0f a disability: , 

Alcohol Tes t s .  !n3,asive tests designed to determine 
whether and/or how much alcohol a person has consumed 
are medical in na/ore and not permitted at the pre-offer stage. 
Invasive tests include)test'rag bl0od or urine or administering 

a breathalizeri • :'i'! ~.::: ,::': . " 'i. :.... 
Psychological Exams. There, are many types of tests on 

the market today, ihcluding IQ tests, aptitude tests, honesty 
tests and personality tests: When a test measures the appli- 
cant's ability to perform the job, it may be allowed. To the 
extent that the. test. meiisures things such as tastes, habits or 
honesty, it wouidpr.0bhbiy not b e  considered medical. On 
the other hand, j f  a psychological~ exam provides evidence 
that the applicanVhas a mental disorder, it may be medical in 
nature and should n0tlbe administered at.the pre-offer stage. 
The EEOC has indicated that determinations as to whether a 
psychological exaniJs .medical in nature should be made on 
a case'by-case basis.:::~2~'.~; ::.; ~)i ::.': i~./ 5 - " 

P o l y g r a p h  Tdsts;CP0iygraph tests are not specifically 
addressed by R~e~)k/:Although".a polygraph exam, in  and 
of itself,is ia6t-a'rnedlc~ exima[often preliminary, questions 
attendant with theqi~inistrat i0n of.the .exam are medical. 
For example, questions ~ suchas, '.'Are you currently on any 

edication~ . . . .  Do" ou l~ave any-mental disorders that would m •., . ..~Y. . 

" i : i : " :  . . f  . . C o n t i n u e d  on page 118 
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hamper your performance?" and "Have you ever been treat- 
ed for drug or alcohol addiction?", would be impermissible 
before extending a conditional offer of employment. 

Background Cheeks. TO the extent background checks 
involve disability,related inquiries, they must be delayed 
until the offer is made. On the other hand, high school and 
college transcripts, credit checks and FBI checks may be 
Conducted at any time. 

Vision Tests. Tests that determine an individual's ability 
to see would be medical in+ nature. However, it is permissible 
to determine whethei" an applicantcan read labels or distin- 
guish objects, as long as it is job-related and consistent with 
business • necessity. 

• + v % , -  • . i  " 

Drug or alcohol addiction is 
considered a disability under 
the ADA as long as the individ- 
ual has sUccessfully complet- 
ed, or is currently in, a rehabili- 
tation program. However, 
recreational use of drugs does 
not necessarily + constitute drug 
addiction. 

Disability-related inquiries are likely to elicit information 
about a disability and m a y  not be made at the pre-offer 
stage. Questions like "Do you have AIDS?" or "Have you 
ever been addicted to drugs?" should not be asked. The 
ADA permits questions about how applicants would per- 
form the essential+functionsof therjob. Likewise, applicants 
may be asked to demonstrate how they would perform these 
essential functions. 

Here are common areas in which disabil i ty-related 
inquiries may arise: 

Attendance. Questions about an applicant's attendance 
record can be asked. However, the interviewer should not 
ask why an applicant was absent, because this might elicit 
information about a disability or impairment. 

Worker's Compensation History. The ADA prohibits 
questions about anapplicant's worker's compensation histo- 
ry as well as job-related injuries. 

Drug Use. Questions about current illegal use of drugs 
are allowed. However, questions regarding prior or current 
lawful use of drugs are not permitted. Drug or alcohol addic- 
tion is considered a disability under the ADA as long as the 
individual has successfully completed, or is currently in, a 
rehabilitation program. However, recreational use of drugs 
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does not necessarily constitute drug addiction. Therefore, 
correctional agencies may ask about prior illegal use of 
drugs but, at the pre-offer stage, may not ask about the 
extent of such prior use. Although it may be permissible to 
ask, "Have you ever used marijuana?" at the pre-offer stage, 
it would probably not be permissible to ask, "How often did 
you use marijuana in the past?" 

Certificates/Licenses. Inquiries regarding certificates or 
licenses are allowed at the pre-offer stage if they are related 
to essential or marginal functions o f  the job. This includes 
questions about why an applicant does not have a particular 
certificate or license. 

Lifestyle. Inquiries about eating habits, weight and exer- 
cise habits are allowed at the pre-offer stage, with certain 
precautions. For example, agencies may ask whether an 
applicant regularly eats three meals a day but should not ask 
whether an applicant eats a number of small snacks at regu-, 
lar intervals throughout the day because this might require 
an applicant to reveal a disability, such as diabetes. Ques- 
tions about whether anapplicant  drinks alcohol would be 
permitted. However, because alcohol addiction is considered 
a disability under the ADA, questions about how much the 
applicant drinks should not be asked. 

Conditional offers must be bona fide and made in good 
faith. That means that all nonmedical information has been 
evaluated before making the conditional offer. Large num- 

/ 
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bers of offers should not be made for small numbers of  posi- 
tions. 

Applicant Pools. The ADA allows for establishing quali- 
fied pools of candidates. However, pools should not be used 
to avoid hiring individuals with disabilities. Continuously 
placing individuals with disabilities at the bottom of the pool 
is not permitted.  The E E O C ' s  guidance provides  that 
employers "must hire from the pool based on pre-estab- 
lished, objective standards such as date of application." In 
addition, if the agency reranks applicants in a pool, based on 
the results of post-offer exams, then the correctional agency 
must advise the applicant of his or her rank before the exam, 
as well as after the exam. 

Delivering Inmates 
Services under Title II 

Because integration into mainstream society---even a 
prison or jail "society" is a cornerstone of the ADA, pro- 
grams, services or activities that discriminate on the basis of 
a disability should be avoided. However, correctional facili- 
ties may offer separate or special programs when needed to 
provide individuals with disabilities an equal opportunity to 
benefit from the programs. 

Continued next page 

Correctional Food Service 
Consulting 

Kitchen Design 
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DA.S IMPACT ONCORRECTIONS 
Continued 

Corrections administrators should evaluate three areas to 
ensure accessibility to their programs, services and activities: 
(1) policies and procedures, (2) architectural barriers and (3) 
communications. 

Policies and Procedures. Administrators should deter- 
mine whether there are policies or procedures that screen out 
inmates wittl disabilities from participating in programs. If 
they do, then reasonable modification to those policies and 
procedures may be necessary. 

Arehiteetaral Barriers and "Program Access." Cor- 
rectional facilities may not deny the benefit of their pro- 
grams simply because the facilities are physically inaccessi- 
ble. This does not mean that correctional agencies must 
retrofit their existing facilities. What the ADA does require 
is that the facility operate each program, service or activity it 
offers so that, when viewed in itsentirety ' the service, pro- 
gram or activity is readily accessible to or usable by individ- 
uals with disabilities. This standard is called "program 
access" and applies to all new construction and alteration to 
existing structures. Achieving access can include relocating 
the program to an accessible part of the facility, redesigning 
equipment, providing auxiliary aids or altering existing facil- 
ities. 

Communications. Corrections administrators must make 
sure that inmates with hearing, vision or speech impairments 
have effective communications. This may be accomplished 
through auxiliary aids and services, such as telecommunica- 
tion devices for the deaf (TDDs), qualified readers or audio- 
taped texts. 

,? 

impairments are entitled to access to a facility's library. This 
does not mean, however, that the agency must replicate the 
entire library in Braille. Rather, this may be accomplished by 
providing books on tape, qualified readers, or books or parts 
of books in Braille. 

Inmate Work Programs. Many correctional facilities 
offer programs that allow inmates to earn early release in 
exchange for strenuous physical labor. Clearly, inmates with 
certain physical disabilities will not be eligible for such pro- 
grams. Because early release from prison or jail is such a 
fundamental benefit, it may not be proper to exclude inmates 
with disabilities from this opportunity. This is an area that 
may require corrections administrators to create programs 
where none exist in order to give inmates with disabilities 
the same opportunity for early release that is available to 
inmates Without disabilities. 

Because integration into main -- 
stream s0ciety--even a prison 
or jail "society"---is a corner- 
stone of the ADA, programs, 
services or activities that dis- 
criminate on the basis of a dis- 
ability should be avoided. 

Making Programs and 
Services Accessible 

Corrections administrators will need to survey the pro- 
grams, services and activities offered to ensure accessibility. 
These programs, services and activities might include: 

Educational Programs. Agencies are free to establish 
whatever eligibility requirements are necessary to offer edu- 
cational programs. However, care should be taken to modify 
policies that adversely affect inmates with learning disabili- 
ties. For example; it  ~51Jld be permissible to reqtiireqnmates 
taking college credit courses to have a general equivalency 
diploma (GED). However, inmates who could not get a 
GED because of  a learning disability might need some 
accommodation as long as doing so does not fundamentally 
alter the nature of thepr0gram. Likewise, requirements that 
inmates be able to attend classes inplaces that are physically 
inaccessible m a y  violate the ADA. In SuCh cases, where pos- 
sible, classes shouidNe:relocated to an accessible area. 

Drug and Aleoliol Treatment. Programs like Alcoholics 
Anonymous or Narcotics Anonymous should be accessible 
to inmates with disabilities. In cases where deaf or hard of 
hearing inmates want to attend, it may be necessary tO pro- 

a sign language interpreter. 
,ibrary Services. Inmates who are blind or have vision 

Finally, compliance with the ADA is not l imited to 
inmates and employees. Those having a legitimate right to 
be On the premises also are included. Family members, cler- 
gy, attorneys, counselors, probation and parole officers and 
volunteers may need tO be accommodated. For example, 
even if a facility does not  have an inmate who is deaf or  hard 
of hearing, a TDD machine may be necessary to provide 
access to family members, .att0meys or others Who need this 
auxiliary aid to be able to communicate with an inmate. [ ~  

Paula N. Rubin, a lawyer, is a Visiting fellow at the Nation, .~ 

aT'Ih?[ititte of Justice (NIJ), coordinating NIJ'S initiative to 
research, develop and deliver publications and training for 
the Criminal justice sys-tem on the Americans with Disabili- 
ties Act, as well as other human resource management 
issues. " 

This article is supporied under award number 92-IJ-CX- 
0009 from the National Institute of Justice, Office of  Justice 
Programs, U.S. Department of Justice. Points of view in this 
article are those of the author and.do not necessarily repre 5 
sent the official posiabn of the u.S. Department of Justice. 

?. 
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Quest ions Most Frequently Asked About 
the ADA by Criminal Just ice  Professionals 
b ,  Paula N. Rubin 

he'Americans-With Dis- 
-~~]1  ~---~ab~i*ies-/k-~t=(~DA) was 
B signed into law in 1990, 
. J L  effecting the most sweep- 
ing change in civil rights law in 
nearly 30 years. ~,o~nnl~goal .oLo 
the ADA is to m~egrate ~ .  
mainstream of S 0 e l e ~ . ~ e s t ] m a  ea 

in the Nation. ~, 

Among other tl 
quires the el im 
equal access in 
tunities and pul 
such as hotels, 
ping centers, m 
services, and a~ 
Federal, State, 

is not new to cri 
the past 20 year: 
Act of 1973 has 
nation against p 

funds. The AE 
discrimination 
private emplo3 
dations, and $1 
ment entities. 

evant to cnmlnal!~]ustac~agenoes~ 
went into effect O n ~ u ~  ............ 
1992. Even befo~E2tiCl~i~5~61( 
effect, however, administrators and 
managers began to conduct self- 
analyses and inventories to deter- 
mine what changes needed to be 

made-to come into compliance with 
ADA-f~'quirements. 

As criminal justice professionals 
have implemented this law, ques- 
tions have emerged. Here are some 

answer is yes. 
cies in the Fec 

uon trr~l) are exempt trom me'  
(the FBI is, however, subject to 

ered entities• 

t~.Siate and 
are includi 

local governments 
the law. 

Title II of the ADA deals with pro- 
grams, services, and activities of 
public entities and applies to State 

and locaLgovemments~.including 
-the~fklepartmerrts'-andagenc-ie'gT- - - 

Under the ADA, criminal justice 
agencies may not discriminate 
against qualified individuals with 

an agency's  
and promotion 

;must eliminate 
ae delivery of 
, and activities. 
mforcement agen- 
ons, iails, deten- 

To be 

; w i th  
e n t i t l e d  to  
in h i r ing? 

at an affirmative 
)A simply re- 
ers hire the most 
,r the.job: ~ ~:, ~ 

:he ADA, an indi- 
t disability• This 

• physical impair- 
iallv limits a ma- 

such an impair- 
ment. 

• Is regarded or perceived as hav- 
ing such an impairment. 
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Persons with disabilities need not be 
considered unless they are otherwise 

~ ..qualified f.or~the job,.~Thi~s.mea~s that 
' t h eq~ ivqdu~dc~ pe f fo~ ~ he~ es  ~ ~ ~ 

sential functions of the position with 
or without a reasonable accommoda- 
tion. Essential functions are those 
that are fundamental, not marginal. 

Finally, employers will not be re- 
quired to provide a reasonable ac- 
commodation where doing so causes 
an undue hardship (i.e., significant 
difficulty or expense) or poses a 
direct threat to the health and safety 
of others. Direct threat means a 
significant risk of substantial harm 
based on objective evidence. 

Under the Americans 
With Disabilities Act, 
criminal justice 
agencies--4ike other 
government agencies--- 
must eliminate dis- 
crimination in the 
delivery of programs, 
services, and acti- 
vities. This mandate 
includes providing 
physical access 
through reasonable 
modifications such as 
providing handicapped 
parking. 

Who decides what  
accommodat ion to 

~-~provide? ~ 

T h e  agency decides. There is no 
requirement that a person witha 
disability be given the accommoda- 
tion requested. Likewise, accom- 
modations do not have to be 
state-of-the-art, the best, or the most 
expensive. All that is necessary is 
that the accommodation be effective 
in enabling a person to perform the 
essential functions of the job. 

Providing accommodations does not 
have to cost a lot of money. The 
March 1992 edition of the Ameri- 

cans With Disabilities Acct Manual . . . .  
- °  " . . . . .  t Newsletter reported_that.80 perc t_e_aL__ 

of reasonable accommodation for 
persons with disabilities costs under 
$100." 

In determining what accommodation 
to provide, it is a good idea to start 
by talking to the person being ac- 
commodated. Often the person with 
the disability will know the most 
effective and least expensive way to 
"obtain the accommodation. 

Another valuable resource is the Job 
Accommodation Network (JAN) of 
the President's Committee on Dis- 
abilities. JAN is an information and 
reference service that advise~ on 
accommodations and can be reached 
by.telephone by dialing 800-ADA-  
WORK. 

Does the ADA require 
archi tectura l  
renovat ions? 

Not necessarily. The ADA is not a 
law that requires "retrofitting" 
America. New construction and 
renovations to existing facilities, 
however, must conform to ADA 
requirements. 

On the other hand, criminal justice 
agencies should look at the program, 
service, or activity theyare attempt- 
ing to deliver. Is it accessible? That 
is, do persons with disabilities have 
physical access? Are there barriers 
to effective communication? Can the 
person participate in or enjoy it? If 
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• 7 S -  
.... the answe.r.tg.any~of these qffestions ~ r  

• ~6 ~ '  t ~_ 1 " .... is---no,--.h~n=cne~r~uld~---~k-~ 
there is a way to change the way 
the program, service, or activity is 

delivered. 

Achieving physical accessibility can 
include moving programs to an 
accessible part of the facility, such 
as the first floor, providing home 
delivery, or telephoning persons 
with mobility impairments. If physi- 
cal access can be accomplished this 
way, then architectural construction 
or renovations to existing facilities 
may not be necessary. 

Agencies may also need to look at 
any eligibility requirements for 
program participation. If such crite- 
ria tend to eliminate qualified per- 
sons with disabilities, then 
reasonable modifications to the 
program, service, or activity may be 
required. Reasonable modifications 
are not required, however, if doing 
so would fundamentally alter the 

~ature~of~e.prgg~a~se~ic_e,.gr ~ ~_ 
activity. 

Does the ADA apply to 
prisoners, inmates,  or  
those held in cus tody?  

Yes. Programs offered to inmates 
must be accessible• If, for example, 

a hearing-impaired inmate wished to 
~_ttend Alcoholics Anvr~mous meet- 

ings, the corrections facility would 
need to make reasonable modifica- 
tions that permit the inmate to par- 
ticipate in a meaningful way. This 
could include effective auxiliary 
aids, such as providing a sign lan- 
guage interpreter or, where appropri- 
ate, writing notes for short 
exchanges. 

Inmates with disabilities should not 
be Segregated into one cell block 
unless they specifically request such 
an accommodation. Integration is a 
key component of the ADA. Inmates 
with disabilities should be classified 
and housed as inmates without dis- 
abilities unless doing so poses a 
direct threat to the safety of other 
inmates or staff. So, for example, 
while it may be permissible to place 
all inmates with mobility impair- 
ments on the first floor for safe 
evacuation in case of fire, it is prob- 
ably a good idea to integrate these 
i~matrs with all i n m ~ s  on the first 
floor. 

Finally, eligibility requirements that 
prevent prisoners with disabilities 
from participating in programs, 
services, or activities should be 
evaluated. For instance, programs 
that give credit toward early release 
in exchange for hard labor or boot 

c a m p s  may tend to screen out in- 
mates with physicalMisabilitie~ 
Since early release is a fundamental 
benefit, prisons and jails offering 
such programs should consider 
developing comparable programs for 
inmates whose disabilities prevent 
them from participation. One solu- 
tion may. be to give credit toward 
early release for other tasks, such as 
allowing inmates with mobility'i 
impairments to serve as readers': for 
inmates with vision impairments. 

Paula N. Rubin, a lawyer, is an NIJ 
Visiting Fellow currently coordinat- 
ing the Institute' s initiative to rd- 

• • 

search, develop, and dehver 
publications and training for the 
criminal justice community on the 
Americans With Disabilities Act and 
other civil rights issues• 
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Young People, Violence, and 
Guns--What  NIJ Is Doing Now 
by Lois Felson Mock 

ublic concern w_i~ crime,_ 
tabty violent c r i ~ ,  rrm-y-. 

be at an all-time high, and 
according to some poll s 

surpasses the economy for top posi- 
tion on the Nation's agenda. The 
concern is well-founded. Although 
the Nation's overall crime rate de- 
clined in 1992 (for the first time 
since 1984), the rate of violent crime 
is holding steady t, and rates of vio- 
lent crime in this country are among 
the highest in the w0rld3 The health 
community's recognition of violence 
as a public health problem is by now 
common knowledge, as is the possi- 
bility that given current trends, ho- 
micide may overtake traffic 
accidents as the leading cause of 
death by injury. 

Violence in which firearms are used 
may well embody the public's per- 
ception of the Nation's crime prob- 
lem. Recent incidents of multiple 
deaths by firearms--an attack on 
children at a public swimming pool 
tn W~-gRi~igtibn, D.C., and on 60d~ ~-~'~ 
muters on the Long Island Rail " 
Road--generated renewed interest 
in control mechanisms. 

The involvement of young people 
with violence----either as victims or 
assailants--may elicit the greatest 
concern, and even alarm. Among 
young people in general, the level of 
violence has been unprecedented in 
recent years. According to the FBI's 
Uniform Crime Reports for 1991, 
"The Nation is experiencing an 
unrivaled period of juvenile violent 
crime." In the 1980'S; crimes of 

vioience b b~ame a larger component.._~ 
~of a U - c r i ~ o m m i t t e d  by young 

people, and during that period ar- 
rests for violent crime by juveniles 
rose 27 percent. 3 Firearms are play- 
ing a large part in these disturbing 
developments. 

The rise in juvenile violence extends 
evento murder, with the rate of 
arrests for this offense climbing 
much faster among people under 18 
than among those age 18 and over. 4 
The highest rate of handgun crime 
victimization is among young men, 
particularly young African-Ameri- 
can men, 5 and homicide as the lead -• 
ing cause of death among young 
African-American men is a well- 
known fact. 6 

Immediate action is being demanded 
of law enforcement and other public 
officials and policymakers. They 
know that public safety requires • no 
less. To assist criminal justice pro- 
fessionals in finding effective ap- 

~.p~aches, t~e~National Institute of ~ 
Justice (NIJ) is supporting a number 
of projects that address the issue of 
violence, with special emphasis on 
young people's involvement in it. 

Firearms and v io lence 

• Review of research to date. Is there 
a causal relationship between fire- 
arms and violence? The National 
Academy of Sciences' Panel on the 
Understanding and Control of Vio- 
lent Behavior reviewed what re- 
searchers know to date about 

violence in the United States, 7 and in 
reporting the r~suits, gave co_nsjderx...~ 
able attention to that question3 

The research reviewed by the Panel 
did not demonstrate that greater gun 
availability is associated with over- 
all rates of violent crime. 9 Firearms 
were found to potentially modify 
both the probability that certain 
violent events will occur and the 
severity of events. Thus, some corre- 
lation was found between gun avail- 
ability and the specific crimes of 
felony gun use and felony murder. 
Injuries caused by guns were found 
to have more serious consequences• 
than those caused by other weapons. 
For example, in robberies an~ as- 
saults, victims are far more likely to 
die when the perpetrator is armed 
with a gun than when he or she has 
another type of weapon or is un- 
armed. 

Other findings of the Panel's review 
related to the accessibility of guns 
for committing crime" . . . . .  ~ . ~  

• • Self-defense is the reason people 
cite most commonly for acquiring a 
gun, but it is unclear how often these 
guns are used for self-protection 
against unprovoked attacks. 

• People who use guns to commit 
violent crime rarely purchase them 
directly from licensed dealers; most 
guns used in crime have been stolen 
or transferred between individuals 
after the original purchase. 

The Panel's emphasis was on what 
can be done in response. Several 
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N National Association of Counties 

April 22, 1996 

6237 Washington Blvd. 
Arlington, VA 22205 

Paula Rubin 
Office of Justice Programs 
National Institute of Justice 
Washington, D.C. 20531 

Dear Paula: 

Thank you for the material you sent me regarding the relationship of the Amedcans with 
Disabilities Act with the criminal justice system, Your cogent articles provide terrific 
summaries and models/cases for this practitioner, 

I have also contacted! a number of organizations such as the international Association of 
Police Chiefs who reference yourwork asa leading source of ADA and criminal justice 
information. I look forward to reading your future work. 

Sincerely, 

Margaret M. Rice 
ADA Project Coordinator for the 
Training and Technical Assistance Initiative 

Street, NW 
Washington, OC 20001-2080 
20Z/393-6226 
Fax ZOZ/393-2630 

"0 



M I C H A E L  F. E A S L E Y  

ATTORNEY GENERAL 

S t a t e  o f  N o r t h  C a r o l i n a  
D e p a r t m e n t  o f  J u S t i c e  

P. O. B O X  6 2 9  

R A L E I G H  

2 7 6 0 2  -062 9 

June 26, 1995 

Ms. Paula Rubin 
Office of Justice Programs 
National Institute of Justice 
U.S. Department of Justice 
633 Indiana Avenue, N.W. 
Washington, DC 20531 

Dear Ms. Rubin: 

On behalf of myself and my supervisor, Dennis Worley, I wQuld like to thank you for your 
help regarding the ADA's applicability to a hearing disabled prison inmate. Your assistance was 
much-needed and informative. 

We may be in contact with you again soon regarding this case. As we try to find a proper 
balance between the needs of the inmate and the resources of the state, I hope you j v~ill be 
available for guidance in this new area of the law. 

Again, thank you, and I look forward to hearing from again soon. 

Sincerely, 

E. Neil Morris 
N.C. Attorney General 's  Office 
Correction Section 

A n  E q u a l  O p p o r t u n i t y  / A f f i r m a t i v e  A c t i o n  E m p l o y e r  © 
Q 



south carofna 
c ct t d correct s 
P,O. BOX 21787/4444 BROAD ~ R O A D / C O L ~  SOUTH CAROLINA 29221-1787 
TELEPHONE 18O31 896-8555 
PARKER EVA'I'F, Cornrn~ner 

December 29, 1994 

Mr. Jeremiah Travis, Director 
National Institute of Justice 
633 Indiana Avenue, N.W. 
Washington, D.C. 20531 

Dear Mr. Tra~is: 

On November 4, 1994, Ms. Paula Rubin andSusanMcCampbell provided a one 
day training program on providing services:to clients under the ADA 
regulations forthe South Carolina Department of Corrections. Over 130 people 
attended; other agencies participating included the Department of Juvenile 
Justice, S.C. Protection and Advocacy for the Physically Handicapped, and 
theUniversity of South Carolina. 

The sessionwas well received; evaluations were extremely high and positive. 
The main deficiency noted was lack of time. The two presentors received 
excellent evaluations, both for their knowledge and delivery. 

I want to thank you for providing this training to our Agency. As we are 
all aware, ADA is acomplicated and little understood subject. This training 
certainly heightened our awareness as well as giving us strategies for , 
compliance. 

Yours truly, 

Judy C. Anderson 
Deputy~egiona1~Administrat0r 
Midlands Correctional Region 

. .---J -..,, . 

JLH:sdp 

cc: Ms. Paula Rubin 
Ms. Susan McCampbell 
Mr. Tony Strawhorn 
Mr. David Corbitt 
Ms. Betty Robinson 
MCR File 

h. : , , J.! 



In t e rna t iona l  Correc t iona l  Educa t ion  A s s o c i a t i o n  

'~.. ~ ,i ..~,A~J line ouseHilton 
_ . .. - -~" ~ C h i c a g o ,  I l l i n o i s  

. . . . .  , , , , , ,  . . . . . . .  r - -  - ~ J u l y  1 1  - 1 4 ,  1 9 9 3  

Raymond ]. Quick, Chairman- 130i Concordia Court- P.O. Box 19277 Springfield, Illinois 62794-9277 

July 27, 1993 

Paula J. Rubin 
National Institute of Justice 
633 IndianaAvenue N.W. 
Washington, D,C. 20531 

Dear Paula, 

Thank you for your participation in the 1993 International Correctional 
Education Association Conference in Chicago. 

The evaluations have been reviewed and the responses were overwhelmingly 
positive. Your presentation contributed to the conference being one of the 
most successful inrecentyears. 

Again, thank you for your support, cooperation and enthusiasm. 

Best of luck in your future endeavors. 

S i n c e r e l ~ ~  

Mey~r " 
Program Chair 
IDOC Sch0ol District #428 
2848 W.McDonough Street 
Joliet, IL 60436 

JMM:lac 
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.@ UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF VOCATIONAL AND ADULT EDUCATION 

FEB 2 2 199  

Ms. Paula Rubin 
National Institute of Justice 
633 Indiana Avenue, N.W. 
Room 917 
Washington, D~0531 

D e a r ~ ~ ~  '~ 

Thank you for leading a legislative round table session at the 
1994 Correctional Education Leadership Forum. We have received 
excellent feedback on the presentations and discussions (aside 
from universal concern about the noise level!). ' 

We truly appreciate your taking time from your busy schedule to 
share your expertise with members of t}~ correctional education 
community and for supporting the Of~ge of ~orrectional 
Education. / /  

Ga}& M. Schwartz, Ed.D. 
c ee 
?fice of Correctional Education 

4 0 0  MARYLAND AVE., S.W. WASHINGTON,  D.C.  2 0 2 0 2  

O u r  m i s s i o n  is t o  e n s u r e  e q u a l  a c c e s s  to  e d u c a t i o n  a n d  to  p r o m o t e  e d u c a t i o n a l  e x c e l l e n c e  t h r o u g h o u t  t h e  Nat ion .  
Q 
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March 7, 1994 

Carol V. Petrie 
Acting Director 
National Institute of  Justice 
633 Indiana Avenue, N.W. 
8th Floor 
Washington, DC 20531 

Dear Carol: 

. . . . . . .  As you may know,_ some months ago Paula Rubin graciously offered to hold a two hour 
training session for senior management at Koba Associates on issues related to the ADA. 

I jus twanted to drop you a note to let you know what a splendid session we had with 
Paula last Monday. About twenty-five project directors and most of the vice presidents attended 
the symposium and everyone here is still remarking about how much we got out of the session 
and will be able to utilize in our work as managers. Not only does Paula have the substantive 
expertise,  but she is also so adept at making the issues "come alive* in a witty, thought 
provoking way. We learned something and even enjoyed ourselves! 

On behalf of  the senior management at Koba Associates, I want to express our 
appreciation to you and to the Institute for making Paula Rubin available to us. 

cc: Paula Rubin 

Sincerely, 

Acting Director 
Government and Legal Services Division 

1156 F I F T E E N T H  S T R E E T ,  N.W. • S U I T E  200 • W A S H I N G T O N ,  D.C. 20005 • 202 328-5700 • T E L E X  NO. 430138 • FAX NO. 202 659-3027 
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American Jail Association 
2053 Day Road, Suite 100 
Hagerstown, ME) 21740-9795 
Telephone: (301) 790-3930 
FAX: (301) 790-2941 

Bud Kerr 
President 
West Palm Beach, Florida 

Thomas N. Faust 
President-Elect 
Arlington, Virginia 

Sally Chandler Ha/ford 
1st Vice President 
Des Moinas, Iowa 

Thomas B. Slyter, Jr. 
2nd Vice President 
Portland, Oregon 

Bryan L. Hill 
3rd Vice President 
Stroudsburg, Pennsylvania 

Beverley Armstrong 
Secretary 
Ft. Lauderdale, Florida 

Mark F. Fitzgibbons 
Treasurer 
Beaufort, South Carolina 

Stephen J. Ingley 
Executive Director 
Hagerstown, Maryland 

Merry Gay McMackin 
Immediate Past President 
Atlanta, Georgia 

May 23, 1994 

Dear AJA Conference Presenter: 

I would like to take this opportunity to 
personally thank you for your participation in the 
American Jail Association's 13th Annual Training 
Conference and Jail Expo. 

The Conference was a tremendous success, much 
of which can be attributed to persons such as 
yourself who take the time and expend the energy to 
share your knowledge and experiences with your 
colleagues. This is extremely beneficial to the 
field and we hope that it was equally beneficial to 
you. 

In the near future, we will be reviewing the 
participant evaluations and reporting the results 
to you, In the meantime, if we' can be of any 
assistance to you, please do not hesitate to ball 
US. 

I hope to see you in Charlotte next year! 

Exec~tiVe/~Directq~ '-I 

Future Conference Sites 
Charlotte, North Carolina - April 30 - May 4, 1995 

St. Louis, Missouri - May 5 - May 9, 1996 




