National Center for Prosecution of Child AbUuUseE; @“ﬁw
Basic Training for
Child Abuse Prosecutors
®
‘ The American Prosecutors Research [Institute

The non-profit research and technical assistance affiliate of the
National District Attorneys Association




Program [nformation




BASIC TRAINING FOR
CHILD ABUSE PROSECUTORS

May 29 - June 2, 1990
Criminal Justice Center

Sam Houston State University

Presented by
American Prosecutors Research Institute’s
National Center for Prosecution of Child Abuse
in cooperation with

Texas County and District Attorneys Association




Program Goals

Few criminal cases are as troubling or challenging to prosecutors as child abuse. With the num-
ber of cases increasing, the demand for prosecuting attorneys with special skills to evaluate and
try complex child abuse cases is also growing.

APRI's National Center for Prosecution of Child Abuse recognizes the needs of front line
prosecutors who are required to respond with maximum effectiveness to these cases. Its uni-
que training program brings together a wealth of practical experience and research with experts
from the medical, legal, mental health and law enforcement fields to provide a comprehensive in-
troduction to the substantive and procedural issues child abuse prosecutors face.
At the end of this seminar, participants will:

Understand the dynamics and indicators of child physical and sexual abuse;

Be able to manage and evaluate child abuse investigations;

Know how to respond to the most common problems presented by child abuse
litigation;

Be prepared to try felony child abuse cases; and

Take advantage of a national multidisciplinary network of experts.

This conference is supported by Cooperative Agreement Number 86-JN-CX-K001 awarded by the Office of Juvenile
Justice and Delinquency Prevention, U.S. Department of Justice. The Assistant Attorney General, Office of Justice
Programs, coordinates the activities of the following program offices and bureaus: the Bureau of Justice Statistics, Na-
tional Institute of Justice, Bureau of Justice Assistance, Otfice of Juvenile Justice and Delinquency Prevention, and the

Office for Victims of Crime. Points of view or opinions are those of the presenters and do not necessarily represent the
official position of the Department of Justice.




Training Agenda

TUESDAY, MAY 29

10:00 AM. Registration 2nd Floor Lobby

12:30 - 1:30 P.M. Welcome and Introduction to Program Auditorium
Patricia A. Toth, Director
National Center for Prosecution of Child Abuse
- 1:30-2:30 P.M..  Dynamics of Victimization and =~ . . Auditorium
S " Child Deveiopment T '

Psychological effects of child abuse and developmental differences
between adults and children.
Lucy Berliner

2:30 - 3:30 P.M. The Interdisciplinary Approach to Auditorium
Investigation and Prosecution of Child Abuse

Coordinated responses to investigation and prosecution of child abuse
are generally more successful in building strong cases and avoiding
unnecessary trauma for the victim.

Seth Dawson

3:30 - 3:45 P.M. BREAK Flag Room

3:45 - 5:00 P.M. Patterns of Injury in Child Abuse Auditorium
and Homicide
What prosecutors need to know about medical evidence of child
physical abuse and homicide.
Dr. Ron Reeves

5:00 - 5:15 P.M. BREAK Flag Room
5:15 - 6:30 P.M. Patterns of Injury, continued Auditorium
6:30 P.M. Texas Bar-B-Que and Western Band

Sponsored by Texas County and District Attorneys Association
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WEDNESDAY, MAY 30

7:30 - 8:30 A.M.
7:30 A.M.
8:00 - 9:45 A.M.

9:45 - 10:00 A.M.
~ 10:00 - 11:00 A.M.
11:00 - 12:00 noon

12:00 - 1:15 P.M.
1:15 - 2:30 P.M.

2:30 - 3:15 P.M.

3:15 - 3:30 P.M.
3:30 - 4:00 P.M.
4:00 - 5:00 P.M.

5:00 - 5:30 P.M.
5:30 - 7:00 P.M.

Breakfast Buffet Flag Room
Registration Room 1205

Child Abuse Investigations Auditorium

Attendees will respond to case scenarios which exemplify common fact
patterns and discuss what they should expect from the investigation.
Jill Hiatt

Terrence P. Thomas

BREAK Flag Room

Child Abuse Investigation, continued» A Auditorium

. 'Workshdb’s

1. Special Problems of Urban Prosecutors  Courtroom
Wanda Robinson
Mimi Rose

2. Special Problems of Rural Prosecutors Bates Room
Seth Dawson
Susan Terrell

LUNCH (ON YOUR OWN)

Support and Preparation of Child Witnesses Auditorium

Successful techniques for ensuring your key witnesses are prepared for
their courtroom appearance.
Lucy Berliner

Interviewing Child Witnesses: Auditorium
An Investigative and Prosecutorial Perspective

Techniques for interviewing child witnesses and building a reliable case.
Patricia Toth

BREAK Flag Room
Interviewing Child Witnesses, continued Auditorium

Anticipating and Meeting Untrue Defenses  Auditorium

Identifying tactics used by accused child abusers and their counsel and
how to overcome them.
Mimi Rose

FREE TIME

GROUP DINNER Lowman Student Center
Aftermath of McMartin: Current Issues in Child Abuse Prosecution
Patricia Toth




Wednesday, May 30 continued

7:00 - 10:00 P.M.

7:00 - 8:20 P.M.

8:20 - 8:30 P.M.
8:30 - 10:00 P.M.

Workshops (Colored dots on name badge indicate which
workshop you should attend.)

Track A (Red dot)
Jury Selection Courtroom

_Identifying the kinds of jurors you want for child abuse cases.

Jill Hiatt

Track B (Blue dot)
Understanding When and How to Auditorium
Use Expert Witnesses

Techniques for using experts to your advantage without setting the stage
for a successful appeal.
Harry Elias

John Myers

BREAK Flag Room

Track A (Red dot)
Stress Management: Avoiding Burnout Bates Room
Learn to recognize and manage effects of stress on your job

performance and personal well-being.
Cabell Cropper

Track B (Blue dot)
Expert Witness Demonstrations Courtroom

Strategies for effective presentation and cross-examination of expert
witnesses.

Harry Elias
Dr. Carole Jenny
Patricia Toth




THURSDAY, MAY 31

7:30 - 8:30 A.M.
7:30 A.M.
8:00 - 9:00 A.M.

9:00 - 9:45 A M.

9:45 - 10:00 A.M.
10:00 - 12:00 noon

12:00 - 1:15 P.M.
1:15 - 2:30 P.M.

2:30 - 3:15 P.M.

3:15 - 3:30 P.M.
3:30 - 5:00 P.M.

5:00 - 7:00 P.M.

Breakfast Buffet Flag Room
Registration Room 1205
Workshops (Choose one)

1. Search Warrants in Auditorium
Child Abuse Cases

Guidelines for using the powerful tool of search warrants and how to
avoid a host of pitfalls.
Susan Via

2. Child Abuse Search Warrants Courtroom
. in Texas - : ' T S

Unique aspects of Texas search and seizure laws.
Becky McPherson

Role of the District Attorney in Auditorium
Multi-Victim Cases

The need for special handling of cases involving suspected victims of
abuse or exploitation.
James Peters

BREAK Flag Room

Scientific Approaches to Auditorium
Proving Child Abuse Cases
Uses and limitations of scientific techniques including DNA testing,

serology, and hair and fiber comparison.
David Bigbee

LUNCH (ON YOUR OWN)

Physical Exams in Auditorium
Child Sex Abuse Cases
The critical role of physical evidence and what can be expected from the

medical community.
Dr. Carole Jenny

Pre-Trial Motions Auditorium
Laying the foundation for a successful trial through pre-trial motions and
other preparation.

James Peters

BREAK Flag Room

State’s Case-in-Chief and Auditorium
Demonstrative Evidence

Techniques for ensuring that all available evidence is effectively
presented.
Jill Hiatt

DINNER ON YOUR OWN




Thursday, May 31 continued

7:00 - 10:00 P.M.

7:00 - 8:20 P.M.

8:20 - 8:30 P.M.
8:30 - 10:00 P.M.

Workshops (Colored dot on name badge indicates which
workshop you should attend.)

Track B (Blue dot)

Jury Selection Courtroom

Identifying the kinds of jurors you want for child abuse cases.
Jill Hiatt

Track A (Red dot)

Understanding When and Bates

How to Use Expert Witnesses

Fechniques for using experts to your advantage without setting the.stage
for a successful appeal.
Harry Elias

John Myers
BREAK

Track B (Blue dot)
Stress Management: Avoiding Burnout Bates

Learn to recognize and manage effects of stress on your job
performance and personal well-being
Cabell Cropper

Track A (Red dot)
Expert Witness Demonstrations Courtroom

Strategies for effective presentation and cross-examination of expert
witnesses.
James Peters

Wanda Robinson
Steven Jensen

Page 7



FRIDAY, JUNE 1

7:30 - 8:30 A.M.
7:30
8:00 - 9:00 A.M.

9:00 - 10:15 A.M.

10:15 - 10:30 A.M.
10:30 - 11:00 A.M.

11:00 - 12:00 noon

12:00 - 1:15 P.M.
1:15 - 2:00 P.M.

2:00 - 3:00 P.M.

3:00 - 3:15 P.M.

Breakfast Buffet Flag Room

Registration Room 1205

Hearsay and Other Out-of-Court Statements Auditorium

Defining what hearsay testimony is; how to use these statements and
what foundation must be established.
John Myers

Workshops (Choose one)

1. Investigation and Prosecution of
Neglect and Child Abandonment
Jilt Hiatt

Prosecuting the Juvenile Sex Offender
Steve Jensen
Susan Via

Auditorium

Coordinating Family Court Proceedings
with Criminal Prosecution

Gail Van Winkle

Reuben Young

BREAK

Courtroom

Flag Room

Opening Statement Auditorium

How to convey a good first impression and present your facts in a tightly
woven, easy to understand, believable fashion.
Wanda Robinson

Admissibility of Uncharged Misconduct Auditorium

Determining when and how the perpetrator’s past conduct can be used.
John Myers

LUNCH (ON YOUR OWN)

Special Problems of Teenage Witnesses
Techniques for dealing with witnesses whose emotions and behavior put
them in conflict with authority.

Mimi Rose

Auditorium

Cross-Examination of the Defendant
and Defense Witnesses

Mastery of the opposition’s witnesses is 50% preparation and 50%
knowing when to stop asking questions.
Wanda Robinson

BREAK

Auditorium

Flag Room




Friday, June 1 continued

3:15 - 4:15 P.M.

4:15 - 5:00 P.M.

Closing Statements with Demonstration Auditorium

A vital component, closing takes on added importance in light of
misconceptions about child abuse, unfamiliar evidence and the secrecy
with which these crimes are committed.

Harry Elias

Prosecutorial Ethics in Child Abuse Cases  Auditorium

Ethical duties take on added importance when the victim is often legally
and physically unable to help him/herself.
Tom Krampitz

DINNER ON YOUR OWN




SATURDAY, JUNE 2

7:30 - 8:30 A.M.
8:00 - 8:45 A.M.

8:45 - 9:30 A.M.

9:30 - 9:45 A.M.
9:45 - 10:30 A.M.

10:30 - 12:00 noon

Breakfast Buffet Flag Room

Plea Negotiation and Sentencing Auditorium

The DA should play an active role at sentencing to ensure that children
are protected from further abuse.
Patricia Toth

Victim Personalization and Auditorium
Impact Statements at Sentencing

Creative ideas for bringing the victim’s perspective into the sentencing
hearing.
Susan Via

BREAK

Guidelines for Assessing Sex Offenders Auditorium
Steps for gathering data so a competent sentencing decision can be
made.

James Peters

Treatment of Sex Offenders Auditorium
How to critically review qualifications of a sex offender treatment
professional and program and apply it to your sentencing
recommendations.

Steven Jensen




The American Prosecutors Research Institute

and

The National Center for Prosecution of Child Abuse

applaud the support of
Continental Airlines

Empress Travel, Falls Church, Virginia
Sam Houston State University
and
Texas District and County Attorneys Association

which has made this conference possible.
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ALABAMA

CALIFORNIA

LINDA COLLINS
ASST. DISTRICT ATTORNEY

Mobile County
1351 Springhill Ave.
Mobile, AL 36604
(205) 432-1101

TAMARA HARRIS JOHNSON
DEPUTY DISTRICT ATTORNEY

Jefferson County

L-01, 801 21st St., North
Birmingham, AL 35263
(205) 325-5252

TERESA L. MCCLENDON
DEPUTY DISTRICT ATTORNEY .

. Jefferson County

L-01, 801 21st St.,'North - -
Birmingham, AL 35263
(205) 325-5252

CHARLOTTE M. TESMER
ASST. DISTRICT ATTORNEY

Second Judicial Circuit
700 Court Square
Greenville, AL 36037
(205) 382-7444

ARIZONA

THOMAS L. WING
DEPUTY COUNTY ATTORNEY
Navajo County

P. O. Box 668

Holbrook, AZ 86025

(602) 524-6161

ARKANSAS

CHARLYN J. FARRIS
DEPUTY PROSECUTING ATTORNEY

Washington County
Courthouse Annex
Fayetteville, AR 72764
(501) 521-8400

CAPTAIN SEAN FREEMAN
JUDGE ADVOCATE

U.S. Marine Corp.

SvcCo, H&SBnN, 1stFSSG,FMFPAC
Camp Pendleton, CA 92055

(619) 725-7250

DELAWARE

SUSAN PURCELL
DEPUTY ATTORNEY GENERAL

State Of Delaware
820 N. French St.
Wilmington, DE 19801
(302) 571-2055

'FLORIDA

SCOTT CUPP

* ASSISTANT STATE ATTORNEY

Third Judicial Circuit
215 Pine Ave.

Live Oak, FL 32060
(904) 362-2320

WAYNE DURDEN
ASST. STATE ATTORNEY

10th Judicial Circuit
Drawer SA, P. O. Box 9000
Bartow, FL 33830

(813) 534-4800

RICHARD NEAL STATEN
ASSISTANT STATE ATTORNEY
9th Judicial Circuit

250 N. Orange Ave.

" Orlando, FL 32802

(407) 836-2402

ROBIN E. WILKINSON
ASSISTANT STATE ATTORNEY

gth Judicial Circuit
250 N. Orange Ave.
Orando, FL 32802
(407) 836-2402




GEORGIA

KANSAS

CECELIA MOUTOUX
ASST. DISTRICT ATTORNEY

Blue Ridge Judicial Circuit
P. O. Box 428

Canton, GA 30114

(404) 479-2066

ROSE LEE WING
ASST. DISTRICT ATTORNEY

Cobb Judicial Circuit
10 East Park Square
Marietta, GA 30090
(404) 429-3078

IDAHO

TOM BATH
ASST. DISTRICT ATTORNEY

Johnson County
County Courthouse
Olathe, KS 66061
(913) 782-5000

DEBRA BILLINGSLEY
ASST. DISTRICT ATTORNEY

Shawnee County
200 E. 7th, Room 212
Topeka, KS 66603
(913) 2914330

LOUISIANA

" CRAIG W. MOSMAN _
PROSECUTING ATTORNEY
Latah County

County Courthouse

Moscow, ID 83843

(208) 882-8580

PETER EDWARDS
ASST. DISTRICT ATTORNEY
Ouachita Parish

400 St. John Street

Monore, LA 71210

(318) 323-7102

ILLINOIS MICHIGAN
DANIEL R. CARTER NANCY BOGREN
ASST. ATTORNEY GENERAL ASST. PROSECUTOR
State Of Hllinois Berrien County

100 W. Randolph Street
Chicago, IL 60601
(312) 814-3763

INDIANA

. SUSAN COLLINS
" DEPUTY PROSECUTOR

Lake County

2233 North Main Street
Crown Point, IN 46307
(219) 755-3720

DARRELL HIATT
DEPUTY PROSECUTING ATTORNEY

34th Judicial Circuit
112 N. 2nd Street
Elkhart, IN 46516
(219) 293-4381

811 Port Street
St. Joseph, Mi 49085
(616) 983-7111

JEAN GIBSON
ASST. PROSECUTING ATTORNEY

Oakland County
1200 N. Telegraph.Rd. ..
Pontiac, Ml 48053
(313) 858-0637

KAREN M. HAYTER
ASST. PROSECUTING ATTORNEY

Kalamazoo County

227 W. Michigan Ave., 5th Floor
Kalamazoo, Ml 43007

(616) 383-8900

®

~ g

®




NEW YORK

DONNA CATHY
ASST. DISTRICT ATTORNEY

Onondaga County
Civic Center, 12th Floor
Syracuse, NY 13202
(315) 425-2470

PENELOPE D. CLUTE
DISTRICT ATTORNEY

Clinton County

137 Margaret Street
Plattsburgh, NY 12901
(518) 565-4770

VERONICA G. DUMAS
ASST. DISTRICT ATTORNEY

. Albany County

‘County Courthouse, Room 21 8
_ Albany, NY 12207
(518) 445-7555

R. MICHAEL TANTILLO
DISTRICT ATTORNEY

Ontario County
County Courthouse
Canadaigua, NY 14424
(716) 396-4010

NORTH CAROLINA

JOSEPH BLICK
ASST. DISTRICT ATTORNEY

3A Prosecutorial District
P. O. Box 8185
Greenville, NC 27835
(919) 830-6434

-SAM B. CURRIN -
ASST. DISTRICT ATTORNEY

ath Judicial District

Granville County Courthouse
Oxtord, NC 27565

(919) 693-5773

BRADFORD SCOTT HANCOX
ASST. DISTRICT ATTORNEY

12th Prosecutorial District
Suite 237, 117 Dick Street
Fayetteville, NC 28301

' (919) 486-1215

THOMAS S. HICKS
ASST. DISTRICT ATTORNEY
Brunswick County

County Courthouse

Bolivin, NC 28422

(919) 253-4447

CHARLES W. HIPPS
CANIDATE FOR DISTRICT ATTORNEY

30th Judicial District
505 North Main Street
Waynesville, NC 28786
(704) 452-2866

RICHARD W. JACKSON
ASST. DISTRICT ATTORNEY
16A Judicial District

Hoke County Courthouse

_ Raeford, NC 28376 -

(919) 875-9632

W. H. PARAMORE
ASST. DISTRICT ATTORNEY

Fourth Prosecutorial District
P. O. Box 1282
Jacksonville, NC 28541
(919) 455-8008

SANDRA PUGH

ASST. DISTRICT ATTORNEY
Prosecutorial District 17A

P. 0. Box 35

Wentworth, NC 27375

(919) 342-8760

RICHARD L. SHAFFER
ASST. DISTRICT ATTORNEY

27B Judicial District
100 Justice Piace
Shelby, NC 28150

(704) 484-4872

GAIL E. WEIS

ASST. DISTRICT ATTORNEY
14th Judicial District

Durham County Judicial Bldg.
Durham, NC 27701

(919) 560-6841




OHIO

JAMES E. BUTLER
ASST. PROSECUTING ATTORNEY

Hamilton County

420 Courthouse, 1000 Main Street
Cincinnati, OH 45202

(513) 632-8359

BRADFORD J. CHRISTMAN
ASST. PROSECUTING ATTORNEY

Summit County
650 Dan Street
Akron, OH 44310
(216) 379-2947

RON CRAIG
INVESTIGATOR

Portage County: .
466 S. Chestnut Street
Ravenna, OH 44266
(216) 297-3850

PATRICIA J. DOWNING

ASSISTANT PROSECUTING ATTORNEY

Butler County

216 Society Bank Bidg.
Hamilton, OH 45012
(513) 887-3327

ROXANA LYLE
PROSECUTING ATTORNEY

Portage County

466 S. Chestnyt Street
Ravenna, OH 44266
(216) 297-3850

OKLAHOMA

DONALD E. CRA
ASSISTANT DISTRICT ATTORNEY
- 11th Judicial District ‘
Washington County Courthouse
Bartlesville, OK 74003

(918) 336-4320

SOUTH DAKOTA

KAY NIKOLAS

DEPUTY STATE'S ATTORNEY
Roberts County

610 First Ave., East

Sisseton, SD 57262

(605) 698-7071

TEXAS

ADOLFOQ AGUILO
ASST. DISTRICT ATTORNEY

105th Judicial District
901 Leopard

Corpus Christi, TX 78401
888-0410

CATHEHHNE BABBITT
ASSISTANT DISTRICT ATTORNEY
Bexar County

Justice Center, 300 Dolorosa

San Antonio, TX 78205

(512) 220-2342

MARY REBECCA BAKER
ASST. DISTRICT ATTORNEY

Lubbock County -

" 'P. 0. Box 10536

Lubbock, TX 79408
(806) 767-1100

WINNIE BECK
ASSISTANT DISTRICT ATTORNEY

Dallas County

133 N. Industrial Blvd.
Dallas, TX 75207
(214) 653-3600

TERESA BROWN
ASSISTANT DISTRICT ATTORNEY

9th Judicial District
1st Floor, Courthouse
Conroe, TX 77301
(409) 539-7800

DET. ROBIN CHAVEZ
CRIMINAL INVESTIGATOR

City Of San Angelo

P. 0.-Box 5020 ;
San Angelo, TX 76902
(915) 657-4324

DAVID COLE
ASSISTANT DISTRICT ATTORNEY

Dallas County
601 N. ElIm
Dallas, TX 75202
(214) 653-7103




@

DONNIE J. COLEMAN
ASSISTANT DISTRICT ATTORNEY
198th Judicial District

P. 0. Box 25

Junction, TX 76849

(915) 446-3737

D. J. DALTON
ASST. COUNTY ATTORNEY

Waestern District
City-County Bidg., Rm. 215
El Paso, TX 79901

(915) 533-4928

CHERYL FARREN
ASST. DISTRICT ATTORNEY

64th & 242nd Judicial District
3rd F1, Hale County Courthouse
Plainview, TX 79072 B

(806) 296-2416 - .

" JAMES FARREN

ASST. DISTRICT ATTORNEY
47th Judicial District

501 Fillmore, Suite 1A
Amarillo, TX 79101

(806) 379-2325

DEANNA FITZGERALD
ASST. ATTORNEY GENERAL

Prosecutor Assistant
P. O. Box 12548
Austin, TX 76711
(512) 463-2170

ROSE MARY GALVAN
ASST. DISTRICT ATTORNEY

Fort Bend County
309 S. 4th, Wm. Travis Annex
Richmond, TX 77469

(713) 341-4460

LUCINDA J. GARCIA
ASST. COUNTY ATTORNEY
79th Judicial District

P. O. Box 2080

Alice, TX 78333

(512) 668-5700

DOYLE GLASS
ASSISTANT DISTRICT ATTORNEY
255th Judicial District

: 302 Courthouse Annex
" Waco, TX 76701

(817) 717-5084

WINONIA GRIFFIN
ASSISTANT DISTRICT ATTORNEY

Bowie County

P. O. Box 3030
Texarkana, TX 75503
(214) 798-3084

BARBARA HALE
ASSISTANT DISTRICT ATTORNEY

9th Judicial District
1st Floor, Courthouse
Conroe, TX 77301
(409) 539-7800

CYNTHIA HALL

ASST. DISTRICT ATTORNEY
Brazorid County

County Courthouse
Angleton, TX 77515

._(409) 849-5711 . °

JEFF HERRINGTON
DISTRICT ATTORNEY ELECT

Anderson County
617 E. Lacy
Palestine, TX 75801
(214) 729-5633

LORI CHRISMAN HOCKETT
ASSISTANT DISTRICT ATTORNEY

Dallas County
601 N. Elm
Dallas, TX 75202
(214) 653-7103

JERRY C. JONES
INVESTIGATOR

2nd Judicial District
P. O. Box 450
Rusk, TX 75785

(214) 683-2573

LOUIS RAGER JONES
ASST. COUNTY ATTORNEY

Terry County

County Courthouse
Bronwfield, TX 79316
(806) 637-4984

DEANIE M. KING

ATTORNEY, SEXUAL ASSAULT & CHILD

Abuse Task Force

606 N. Carancahua, Suite 911
Corpus Christi, TX 78476
(512) 883-1823




GAIL MAYES
CHILD ABUSE INVESTIGATOR

173rd Judicial District
Henderson County Courthouse
Athens, TX 75751

(214) 675-6100

MARK MCPHAIL
ASSISTANT DISTRICT ATTORNEY

Sth Judicial District
1st Floor, Courthouse
Conroe, TX 77301
(409) 539-7800

MARY ERIN MILLER
ASSISTANT DISTRICT ATTORNEY

Dallas County

133 N. Industrial Bivd.
" Dallas, TX 75207 .-
~(214) 653-3600

DET. WILFORD MONTEZ
CRIMINAL INVESTIGATOR

City Of San Angelo

P. O. Box 5020 .
San Angelo, TX 76902
(915) 657-4308

CARRIE L. MOY
ASSISTANT DISTRICT ATTORNEY

81st And 218th Judicial Districts
Karnes County Courthouse
Karnes City, TX 78118

(512) 780-3347

MARIE MUNIER
ASST. DISTRICT ATTORNEY

Harris County

201 Fannin
Houston, TX 77002
(713) 221-5546

JOHN A. NEAL
DISTRICT ATTORNEY

90th Judicial District
P.O.Box 1138
Graham, TX 76046
(817) 549-4132

ROBERT E. NEWSOM
ASST. DISTRICT ATTORNEY

8th Judicial District

P. Q. Box 882

Sulphur Springs, TX 75482
(214) 885-0641

NANCY OSEASOHN
ASST. REGIONAL ATTORNEY

Dept. Of Human Services
P. O. Box 23990

San Antonio, TX 78223
(612) 337-3594

JANE PIERCY
VICTIM/WINESS COORDINATOR

Lubbock County

P. O. Box 10536
Lubbock, TX 79408
(806) 767-1100

BRENDA RHEA

ASST. DISTRICT ATTORNEY
268th Judicial District

405 S. Martin Luther King #1
Georgetown, TX 78626, .

(512) 8694332 - - -

'FORREST L. SANDERSON
ASST. CRIMINAL DISTRICT ATTORNEY

Bastrop County
804 Pecan St.
Bastrop, TX 78602
(512) 321-7408

WENDY L. SAYERS
ASST. DISTRICT ATTORNEY

Dallas County
Crowley Courts Bldg.
Dallas, TX 75207
(214) 653-3600

SUSAN LEA SMITH
ASST. CRIMINAL DISTRICT ATTY.

Fort Bend County
309 S. 4th, Wm. Travis Annex
Richmond, Tx 77469

© (713)341-4460

SITA STONE

ASST. DISTRICT ATTORNEY
105th Judicial District

901 Leopard

Corpus Christi, TX 78401
888-0410

ANNE STREIT
ASSISTANT DISTRICT ATTORNEY

75th & 253rd Judicial District
P. O. Box 4008

Liberty, TX 77575

(409) 336-8071




PAMALA TALLEY
ASST. DISTRICT ATTORNEY

Tom Green County
112 W. Beauregard
San Angelo, TX 76903
(915) 653-1912

SUSAN K. TERRELL
ASST. DISTRICT ATTORNEY

173rd Judicial District
Henderson County Courthouse
Athens, TX 75751

(214) 675-6100

BETH TOBEN
ASSISTANT DISTRICT ATTORNEY

255th Judicial District
302 Courthouse Annex
-. Waco, TX 76701

- (817) 717-5084 . .

" JANET BURNETT WEATHERS
ASST. COUNTY ATTORNEY

Tx. Dept. Of Human Services
City-County Bldg., Rm. 215
El Paso, TX 79901

(915) 533-4928

SYLVIA C. WESTRUP

COMMUNITY SUPERVISION AND CORRECTIONS
Nueces County

608 Waco Street

Corpus Christi, TX 78401

(512) 884-0706

WILLIAM T. WHISENHUNT
ASST. DISTRICT ATTORNEY

Dallas County

133 N. Industrial Bivd.
Dallas, TX 75207

~ (214) 653-3825

CAROL WILDER

ASSISTANT DISTRICT ATTORNEY
Bexar County

Justice Center, 300 Dolorosa

San Antonio, TX 78205

(512) 220-2342

R. STEPHEN WOODFIN
ASSISTANT DISTRICT ATTORNEY

Upshur County
405 N. Titus
Gilmer, TX 75644
(214) 843-5513

RITA YEAKLEY

ASSISTANT DISTRICT ATTORNEY
Dallas County

133 N. Industrial Bivd.

Dallas, TX 75207

(214) 653-3600

UTAH

KiMv HORNAK

ASSISTANT COUNTY ATTORNEY
Salt Lake County

231 E. 400 South, Suite 300

Salt Lake City, UT 84111

(801) 363-7900

BRIAN J. NAMBA
DEPUTY COUNTY ATTORNEY

-DavisCounty ~ .- -
. P.0O.Box 618

Farmington, UT 84025 -
(801) 451-3226

VIRGINIA

V. FAYE HARDY-LUCAS
ASST. COMMONWEALTH'’S ATTORNEY
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Abstract—Twenty-three child victims (aged 10-18 years) of childhood sexual abuse were interviewed about the vic-
timization process, the person who abused them, and how abuse might have been prevented. Specific questions
obtained information about the quality of the refationship between victim and offender, the offender’s pre-abuse
behavior, the explanation for the behavior given by the offender, and the child's understanding of the behavior.
Results suggest that the victimization process involves three overlapping processes: sexualization of the relationship,
Justification of the sexual contact, and maintenance of the child's cooperation.
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INTRODUCTION

PREVENTING THE SEXUAL VICTIMIZATION of children has become an important
social concern. It has been established that even quite young children successfully learn pre-
vention concepts (Conte, Rosen, Saperstein, & Chernyck, 1985; Daro, Duerr, & LeProhn,
1986; Garbarino, 1987). Some children apparently do report abuse when exposed to preven-
tion training (Beland, 1986; Kolko & Moser, 1987). This suggests that the information about
what abuse is and the encouragement to report are learned by children exposed to educational
matenials or presentations. It is less clear whether children are actually able to avert ‘molesta-
tion. There is some reason to believe that in many situations children are not able to behave
in the way that programs recommend, e.g., “Say noj:run, and tell” (Fryer, 1987).

Prevention programs are available in many communities and in a number of formats, eg.,
in person instruction, television programs, coloring books (see Conte, Rosen, & Saperstein,
1986). Much current prevention knowledge is based on anecdotal information about the vic-
timization process. Understanding the process whereby offenders target potential victims, en-
gage children in sexual relationships, and maintain their involvement, often over an extended
period of time, will help locate areas for preveation education both for already victimized
children and for children in general. This report describes one of two field studies designed to
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cxplore the process of victimization: one from the victim's perspective, and one from the
point of vicw of the offender (see Conte, Wolf, & Smith, 1989).

The authors became interested in the idea of describing the process of victimization because
of certain characteristics of child scxual abusers and abusc victims and com monly reported
chinical phenomenon. For cxample, known sexual offenders do not molest every child to
whom they have access. They are described as sclecting victims who are vulnerable targets
(Groth, 1979). The majority of victims are abused by an offender known to them prior to the
ficst episode of abuse. Therefore, there is some point where the relationship changes, at least
in terms of the overtly abusive behavior. Many clinicians working with both victims and
offenders have noted that certain typical behaviors are commonly reported by clicnts as pre-
ceding the offenses (e.g., efforts to isolate the victim). Offender specialists fiave called this
behavior “grooming,” and one such program, Northwest Treatment Associates (Silver, nd),
created a Partner Alert List containing behaviors in offenders and in children that might signal
arelapse or a reoccurrence of abuse (e.g., isolating the child, child avoids offender). A compa-
rable checklist was generated for children (Sexual Assault Center Clinical Consultation
Group, 1984). The idea was that if patterns of behavior associated with abuse situations could
be identified and learned, adults who care for children and children themselves could help
prevent a reoccurrence. Victims would have early warning signals to alert them to potential
molest situations, and partners or mothers would know what to look for as an alert to abuse.
Both lists were developed out of clinical experience. We recognized the tmportance of more
rigorous study of the victimization process. For example, we wondered if patterns or consis-
tent elements existed in victimization situations which could be identified by child victims.
Further, do children and offenders similarly describe the process? If such a process could be
descnibed, are there specific strategies or activities employed by offenders which might be
successfully integrated into prevention programs? :

While there have been many creative efforts to help children and the adults who care for
children prevent abuse, these efforts have been based on information gained from clinical
contacts with offenders and victims. The report which follows describes an effort to obtain
systematic information about the victimization processes as percetved by a sample of victims.

) METHOD

Children who have been victimized are key experts who can provide information about the
proccss.o;f victimization. A sample of victims was recruited from the Sexual Assault Center
in Seattle. Children selected for this descriptive study had to have been in therapy, be willing
and able to talk in detail about the context of the abuse, and give informed consent to partici-
pation. Children were chosen because we believed they had the capacity to talk about aspects
of the experience and deal effectively with those aspects which might imply complicity or
cooperation and evoke feelings of guilt or shame. In addition, most of the sample was drawn
from older youth to maximize the amount of elaboration and detail in their responses.

The sample was by no means representative of all victimized children and their expenence.
For example, all children in this sample had been molested more than once, usually in"an
ongoing situation. About 30% of victims in nonclinical and clinical samples (Russell, 1984;
Wyatt, 1985) have a single abuse experience. : .

The sample consisted of 23 children, aged 10 to 18 years old. Only two of the victims were -
boys; the offenders who abused these children were all men but one and all adults but two.
The children had been victimized from a few times to a period of 12 years. The offenders
included fathers, mothers’ boyfriend, neighbors, and babysitters.

The children were given a semistructured interview which usually took about an hour to
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complete. They were asked a scries of open-ecnded questions about the victimization process,
the person who abused them, and how abuse might be prevented. Questions included those
about the quality of the relationship with the offender (c.g., Before he abused you, what kind
of relationship did you have with him?); preabuse behavior (c.g., Before he did anything sexual
to you, did he say anything that madc you feel like he was thinking of you in a scxual way or
might do something sexual?); the explanation given by the offender for his behavior (c.g.,
What did he tell you about what he was doing?); or their understanding of the behavior (cg.,
When he first did something sexual with you, what did you think about what he was doing?).
They were also asked about how the offender maintained their coopcration and silence (e.g.,
Did he threaten you in any way? Did he give you anything or let you do anything special
because of the abuse? What did he say would happen if you told?).

The interview also included several series of statements the children were asked to endorse.
One had to do with feelings about the offender (e.g., Hoved him; [ was afraid of him; I needed
him/he took care of me). Another consisted of the 23 items from the Sexual Abuse Alert List
which asked children to indicate which (if any) of the grooming behaviors the offender had
exhibited. The children were also asked which of the frequently used offender justifications
(c.g., Il only do it one more time; you like it; you won’t remember; you are mature for your
age; I'm not really hurting you; 'm teaching about sex; I need love and affection too; you
want me to do it; my wife doesn’t love me) the offender had employed. _

The last section of the interview addressed disclosure and where and what the child had
learned about sexual abuse (e.g., Did you read or see something about sexual abuse on TV?
Did you see something in school about sexual abuse?). Finally children were asked what ad-
vice they might give other children or what they might do differently now. Several examples
of typical prevention messages were presented, and the children were asked if they believed
their abuse might have been prevented had they employed the prevention strategy (e.g., What
do you think would have happened to you if you had looked the offender in the eyes and told
him, “My body is my own, and you can’t touch 1t?”).

]

-

FINDINGS

The Victims

Almost half the sample had already been victimized by more than one person (9. by 2
offenders; 1 by 3 offenders; and 1 by 5 different offenders). There was no single pattern or
~- kind of sexual abuse victimization. Even within a group of ongoing molestation situations,
there was a startling variety of types of relationships.

Alex. Alex was sexually fondled and anally assaulted between the ages of S and 7 by his mother’s live-in boyfriend,
who was a generally antisocial man who had served time in prison, was mostly unemployed, had battered Alex's
mother, and was physically abusive to Alex. He dominated and intimidated the household during his threc-year stay.

Barbie. Barbie was the only girl in a family of three children. She described herself as being close to and the favorite
of her father since early childhood. The family was middleclass, church-going, and from the outside happy and
conveational. There was no other violence in family relationships. Barbie was considered well adjusted. Her father
began to sexually molest her at age 4 and by adolescence was having intercourse several times per week.

Ricki. Ricki's offender was the 14-year-old son of her mother’s best friend who was the regular babysitter for two
years. The babysitter was well liked and considered a nice boy. The abuse started as games and became elaborate
sexual encounters. Eventually Ricki was orally and vaginally assaulted and made to pecform sex acts on her friend
(the offender’s sister) while he watched. He would tie her up and once held a knife to her throat. The abuse occurred
when she was 7 10 9 years old. .

Sandy. Sandy was 12 when the offender entered the houschold as her mother’s latest boyfriend. Sandy thought of
her mother as morc like a sister. Her mother, an attractive and successful business woman, agrecd that she had never
been very parental with Sandy although she felt she was with a younger daughter. When the boyfriead began to pay
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attention and {lirt with Sandy, she responded. Eventually the relationship tuened into a scxual one, culminating with
mother's pernission in marriage at age 14. The husband quickly became physically abusive and scxually sadistic.
The marriage lasted 10 months.

Tom. Tom met the woman who abused him when she moved in next door. He was 12, and she was in her carly
20s. The relationship began as a (ricndly onc but gradually at her insistence became sexual. When she began to press
intercourse, Tom became suicidal. Whea hospitalized following a suicidc attempt, he revealed the abusec.

Kathy. Because he was so fricndly, Kathy was drawn to the offender’s home shortly after he moved down the strect.
fic was very interested in her and her feclings, and encouraged her to talk about her abusive home life. He became
her confidant and offered the only kind of physical contact she knew. Kathy's abuse lasted from age 1 to 14 and
included bizarre acts of scxual penctration, which caused severe pain and bleeding.

Attitude toward the offender The children described ambivalent feclings for the offender. The
majority (n = 14) described the relationship as positive; others described it as neutral (n = 6)
or negative (n = 3). They reported a range of emotions: Over half said that they loved him,
liked him, needed or depended on him. Almost half of the children also endorsed the state- '
ment, “I hated him.” Some had known the offender their whole lives (n = 7). For the others,
the length of time they knew the offender before the abuse ranged from 5 to 10 years (1 = 4);
{ to 4 years (n = 6); to 6 months or less (n = 6).

The children described the quality of the relationship in a variety of terms. The positive
ones included the following:

He was like my buddy instead of my stepfather.

At that time [ really needed love, and he did love me and told me this. He made me fecl like [ was really important.
te was my mother’s boss at the time. He would come over and we would have 2 BBQ and things like that. He was a
friend of the family. I felt pretty close to him.

f got close to him because 1 wanted a dad. .

We were very close. Everyone would say you are just like your father.

We were reatly good friends, best friends. After about a month | was over at her house every day from when I woke
up until [ went to sleep. Before she abused me, we went places, we went shopping.

I thought he was kind of funny, but he was really nice, someone [ could talk to, someone who cared about me, cared
enough to ask, you know, the questions nobody else did.

Other children described the relationship in more neutral terms: “He was just around.”
“There was nothing there.” “It was basic. He was always out on the road. He wasn’t around
very often.” “Like a normal stepfather and daughter.”

Some negatively characterized it: “He was my stepfather. [ was afraid of him.” “He was a
rough guy.” “I didn’t really like him. [ resented him telling me what to do and wanting me to
call him dad.”

Pre-abuse indicators.Many of the children described the offender as doing or saying things
before the molestation began which caused them to feel that the offender was thinking of them
in a sexual way. (We had no way of checking the accuracy of children’s reports that before
sexual abuse they recognized that certain things the offender did or said were indicative of -
sexual abuse. [t may well be that children can identify these events as “warning signs” only”
after the sexual abuse has taken place. Certainly, for some of the children the abuse began
before they knew what was being done to them was sexual or that it was not an appropriate
thing for adults to do with children. These children may have no idea what the adult’s behavior
was leading to. Other children may experience an uneasy feeling or discomfort, perhaps
picked up from the offender’s anxicty or from some sense that things were not right, which
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‘Table L. Sexual Abuse “Warniag™ Signs from (he Sexual Abuse Alert List (N=23)

Warning Sign

Treat you different from other kids

Telt not to tell mother about things that happen between you
Accidentally on purposc come in bedroom/bathroom when undressed
Look at you in funay or sexual way

Want to spead time alone with you, make excuses
Accidentally on purposc touch your private parts

Not respect privacy, come in room, not ict close doors

Say you are special/dificrent, only one who understands
Treat you like an adult/him act like kid

Accidentally on purposc show body naked

Do things to you that involve physical contact

Give special privileges/make you feel obligated

Ask questions/make accusations about sex and boyfriends
Come in bedroom at night

Say scxual things about your body/dress

Ask you to do things that involve physical contact

Tell you private things about your mother/his wife

Not lct have friends or do things other kids do

Look at or touch your body, inspection/see how developing
Teach sex ed. by showing pornographic pictures, touching body
Treat meaner than others

Talk about sexual things he had done

Putlotion or ointment on when alone and nothing wrong

comes to be a warning sign because it is often paired with sexual abuse. The extent to which
abused and nonabused children can identify certain adult behaviors as warning signs and that
nonabused children can be taught that the behaviors are, in fact, danger signs deserves careful
study.) The behaviors included many of the following activities:

He'd look at me funny, pat me on the rear, and wrestle.

He'd show me pornographic magazines. He would want me to come in the room and lay on the bed.

She would try to make me jealous. She'd start hanging around other people to make me jealous.

He'd give me lots of backrubs and play footsies.

He'd scare me so I'd have to hang on to him.

He would look at me from across the room in a sly look. He'd make sure to wear the shorts that he hung out in. He
would look at me 10 see if [ was looking at him. :
He'd insist on drying and brushing my hair even when [ didn't want him to.

Whéﬁ'my mom bought me my first bra, he wanted 1o see, see it on me.

He would invite me in and let me watch while my mom and him made sex.

Verbal warnings included such statements:

He'd tell me 1 had beautiful legs.

He'd tell me I looked scxy in my shorts.

He'd talk about pornographic pictures and sexual things he had done.

When Burger King was big, he used to make comments about their “hot and juicy ads.”

He said he liked the way I ate ice cream, which [ didn’t think is much different from anyone else.
He said that [ had a nice body and ought to show it off.

As can be seen in Table I, the children described a wide range of warning signs. Most of
the children endorsed statements that the offender treated them differently from other chil-
dren and, in an age-inappropriate way, had told them they were special or the only one who
understood him, that he confided with them about matters relating to the offender’s adult or
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sexual refationships. Half of the children said they were not permitted to do things that other
kids did or were questioned or accuscd about sexual activitics with peers. About half described
being treated more favorably or being given money or clothes. The majority agreed that the
offender did not respect privacy, engaged in a lot of physical contact, and would touch them
in their sexual parts or cxposc themselves, ostensibly accidentally.

The shift to overt sexual bchavior was occasionally abrupt: “Just one day he was drunk,
and it happened. 1 was the only onc home,” or “He abused me the first time [ came 1o sleep
at my friend’s house.™ More often it was gradual, often under the guisc of acceptable conduct-

He would stan putting his hands down my paats. The first time 1 didn"t think it was anything bad because he told

mc it wasn't. The second time | knew it was bad because I felt gross insidc.

He'd keep searching his pockets, and wanted us to fish for him, my 9-year-old sister and me, and we would fish for
i pockets. He used to have treats for us like that.

A majority of children (n = 14) said that they did not know that they were being sexually
abused initially. They reported:

[ didn’t know there was anything wrong with it, because [ didn’t know it was abuse untii later. 1 thought he was
showing me affection.

She had me believing it was a boyfriend/girlfricnd relationship.

I was fed to believe it was a teaching process.

Neat, he’s going to teach me now. Now I'm going 1o be an adult.

He was teaching me how to do all the stuff so when [ got older and got married and stuff, I knew how to keep my
body satisfied, and [ was 100 young.

They made different attributions about the situation. Some blamed themselves (eg., “I
thought I deserved it at times because he told me I was bad and a slut because | hung around
boys™). Others were not sure (e.g., “I didn’t know it was wrong, but it didn’t feel right.” “He
made it sound like it was my idea and he was willing to teach me” or “ felt guilty and good
at the same time; it was really confusing™).

s a higher relationship™) or to
minimize the seriousness (e.g., “I'm not really hurting you™). More than half were told that
they would like it or wanted it or that they looked older or w 1
cases offenders talked about ho
wives didn’t love them or it made them feel fetter. The chi
by such statements as “You didn’t tell me to stop.™

or to prevent reporting. A majori 14) said there were threa
actual physical harm to the child: “He would kill me.” “He used to always take out knives

and threaten us; and threaten to cut off my fingers.” “He once took a knife to my throat and -

said if you tell anyone, I will cut your throat out.” “He would take a belt to my bottom.”
Other threats were related to abandonment or rejection (*“Your mother will leave you, and

ta get me in trouble.” “He
“Once he told me that he would shoot himself with hisg
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‘Table 2. What Adulgs Might Say Whea They Sexually Abuse a Chitd

Phrase Used Yes %
A. Fllonly do it one more time 26
B. T nced 1o do this (o reduce my tension 22
C. Youlike it 70
. Pm teaching you about sex 30
E. Tean't get you pregnant 26
. You won't remember 17
G. Nobody will find out 61
H. I'm not really hurting you 57
- F'm just going to play around
- lwon'tdo it anymore
- Atlcast I'm not screwing you
- You are not my real daughter
My wife docsn’t love me
1Cs O.K. since kings and cavemen did it
I'm just going to look, I won't touch
You're my daughter so its O, K.
Iam lonely
You want me 10 do this
You haven't told me 10 stop
- It makes me feel better
I nced love and affection, too
- You look older than you really are
- You are very mature for your age
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rifle if I didn’t have sex with him or [ told.” « - . he would be thrown in jail, and they would
murder him.” Sometimes Jeopardy to the family was asserted: “My family would be shamed
forever.” « family will be broken up.” .

In many cases the coercion was indirect and accomplished by some form of bribery (n = 9)
or by exploiting a child’s needs or ility. Children reported: [ would

leges. [ wouldn®
difl

anything.” “Every time [ asked for

Cdoit.”

More emotional coercion was employed in many cases: “He said everyone would think I
was a slut,” or “*He would Just say [ would feel rotten for the rest of my life, and I would be a
scum, and nobody would like me.”

Most children (n = 16) were told to keep the abuse secret. Sometimes the child’s internal
fears precluded telling: “I kept the secret because I was so thrilled to have a secret” or “My
mom once said that if she ever found out someone did this, she’d kill me and then she'd kill
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Barhie. Barbic's father accomplished her cooperation for |3 ycars without ever saying a word to her about it. After a
gradual beginning, he promoted a special relationship with ficr where he shared his problems at work and in the
marriage. With everyonc but her he was withdrawn and reclusive; only she could make him happy. Everyone said
what a wonderful relationship they had, what a daddy's girl she was, and how all American the family appeared.
Barbic’s sense of worth was derived from mecting her father's cmotional and sexual needs.

In the casc cited carlier, Alex feared that if he told his mother of the abuse, she might be
attacked, and he also know that she depended on the relationship financially and emotionally.

Linda. Linda’s mother had manic-depressive illness. The offender was her stepfathgr and her mother's business part-
ner. Linda had witnessed her mother’s previous breakdowns and subsequeat hospitalizations. Once the stepfather
began sexually assaulting her, she feared that her mother would have a psychotic episode if she learned of the abuse
or would be institutionalized without the economic support of the offender.

Disclosure.Obviously in all of these cases the children eventually told someone or the abuse
was discovered. There was a broad range of ways in which the abuse became known. Some-
times the children decided to tcll someone:

1 told my mom. She just about had a heart attack. [ decided to tell because my sister was starting to be abused by
him too.

[ told my girlfaend because he tried to do this to her. .

After the third time I told my best friend at school what had happened. And her friend ovecheard and the lady across
the street, her daughter was abused, and she called CPS to check it out.

The first time 1 had a relationship with a guy that wasn't sexual or anything, and he wanted to marry me. I told a
girfriend about the abuse and asked if [ should teli him.

In many instances the child did not initiate the report:

Two people I lived with, they were social workers, but they were my friends. They thought my dad had done it. They
kept asking.

1didn’t mean to tell; we were just playing dolls. [ was just acting out and she asked me why I was doing that. We were
just talking, and I said, “Isn’t your dad doing teaching like that?”

When my real father came to get me in Oregon, | was tired and had my head in his fap. He touched my side, and 1
instinctively pushed his hand away and jumped up quickly. He said, *“*What's wrong? Who's been playing with you?”

Sometimes someone else told: “My brother told my mom about it. He just had a feeling I
was being abused.” Or it was directly observed: “My mom caught us after we had Jjust finished.
He tried to make it seem like it only happened once and was a mutual thing.” “A woman
who was living with us walked in on us when he was fondling me. She called the police. It had -
happened to her and her children.”

Current Beliefs

Virtually all of the children said that what they would do differently would be to have told i
someone earlier: “I would have told someone because it was disgusting.” “Then I didn’t think™
everyone would believe me, but now they are believing me.” “I would have told a school
counselor or the police.

They expressed regret at not telling because “emotionally it screwed me up. [ hate nten. [
hate my mother. I wish [ had told my first stepfather.” “I would have told my mother after
the first time. [ would have said this guy is a real clown, he’s touching me, he’s talking sexual
to me, [ do not want this 1o happen, and [ don’t want to be hurt, and [ don’t want him to be
taking advantage of us.”

A few children described what they would say or do: “‘I would cut his balls off. That way he
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wouldn’t have anything to do with it.” “I'd tell him he was a son of a bitch and a mother
fucker. That way I'd be able to get my feclings out.” “I would scream and push him away and
yell at him.” “I wouldn't just lay there now that [ know what it was.”

One girl did not think anything would make a difference: *“I think it would have happened
because | was so needy, because I didn’t have anything.”

IMPLICATIONS FOR TREATMENT AND PREVENTION

Although these interviews were conducted with a small sample of child victims, the state-
ments of these children do have implications for the prevention of child sexual abuse. Sexual
viclimization usually occurs in the context of a relationship and is accompanied by behaviors
which are designed to engage the child in the sexual activity and permit the abuse to goon
over time. Despite the variety of abuse situations, common elements emergc from the descrip-
tions of the abuse experiences provided by these children. Three different but overlapping
processes can be identified: sexualization of the relationship, justification of the sexual con.
tact, and maintenance of the child’s cooperation. '

Sexualization

The sexualization of the relationship most often appears to take place gradually. It may
begin with normal affectional contact or in the context of ordinary physical activities. Bathing,
cleaning, hugging, massaging, backrubbing, snuggling, wrestling, and tickling all become op-
portunities for physical contact which can progressively become sexual. Sometimes initially
it seemed to the children that the genital touching was accidental. If they were very young
when it happened, they may have simply not realized that it was sexual. In few of the cases
did the children perceive the relationship to have abruptly changed from normal to sexual.
Many of the children characterized the process as moving from nonsexual to sexual and then

to increasingly intrusive forms of sexual activity although this was not always the case. “

Justification

Most of the offenders were reported to have made statements to rationalize or justify the
behavior. The two most common themes were to assert that it was not really sexual or to
acknowledge that it was sexual but was presented as acceptable. The classic, “It isn’t réally
sexual abuse™ approach is to call the activity sex education or preparation. Other offegders

; may say it is a game or an inspection of the child’s body. Just as frequently the ‘offalider
“persuades the child that he or she is old enough or unusually mature and ready to éiag Be in
this type of activity.

In a significant proportion of cases the offenders do not say anything about the sexual activ-
ity itself but concentrate on securing the child’s compliance through threats or persuasion.
Even in the cases where they attempt to distort the meaning of the activity, children see
through phony explanations and figure out that the behavior is both sexual and wrong rela-
tively quickly. The justifications appear to be primarily for the benefit of the offender. A noted
characteristic of offenders is the variety of cognitive distortions they use to avoid confronting
the reality, seriousness, and deviance of their behavior (Conte, 1985). e

Cooperation

A third aspect of the victimization process is the way offenders find to engage the children
1n sexual relationships, keep them involved, and prevent them from telling. Sometimes it 1s
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through threats and intimidation. Far more often they seem to have an instinet for discovering
a particular child’s vulncrability and exploiting it toward the cnd of controlling the child, thus
obviating the need to use more overt forms of coercion. This approach further serves the
purposc of allowing the offender to convince himself that the child is actually consenting and
thereby reduces his/her responsibality., _ . '

Onc common method of coercion involved the exploutation of a child’s normal nced to feel
loved, valued, and cared for by parents. Children who do not have these needs met may
be susceptible to the interest shown them by sexual offenders. A vadation. on the theme is
exploitation of a-child’s urge to protect parents whom they love. In this approach the offender
tells the child her/his silence physically or emotionally protects the parent(s). )

While the children we interviewed were able to describe the clements of victimization when
we interviewed them, it is not clear that they could have done so at the time the abuse was
unfolding. [tis likely that only in retrospect can they identify itasa process. [n some children’s
responses to us, the impact of counseling was apparent as they called the process leading up
to abuse “grooming.” Yet even when we spoke with them they were still unable to see it
as deliberate or calculated. From a psychological perspective, perhaps, it is too painful and
humiliating for the child to face the possibility that what was taken for a misguided or “sick”
misuse of the relationship or even for real love was in fact an elaborate strategy to manipulate
and use him/her without regard for his/her feelings or benefit.

Interestingly many professionals are as resistant as the victims to characterizing offender

cess they employ (Conte et al,, 1989). They report targeting children for victimization, system-
atically conditioning them to accept increasing sexual physical contact, and exploiting the
children’s needs in order to maintain them as available victims.

Prevention

Both this field study and its companion (Conte et al., 1989) point to the difficulty of the
task facing prevention programs. While a process of victimization clearly exists in many cases
of ongoing sexual abuse and its components can be identified, it is not clear that knowing this
information will prevent the abuse from occurring. It is not currently known whether children
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or places a hand on their leg, they should begin to be suspicious about that adult’s motives. We
do not yet fully understand how children perceive the gradual conditioning process whereby
nounscxual touch became sexual. For cxample, we wonder if the child who accepts nonscxual
touch fecels she/he has given consent to all touching. Children might be taught that they can
say no to a behavior (c.g., sexual touch) even if they said yes or said nothing (o a similar
behavior (c.g., nonsexual touch).

The most insidious and powerful component of offender strategy is the least amcnable to
education: children's vulnerability to adult attention. In a world where large numbers of chil-
dren are physically, scxually, or emotionally abused, neglected, grow up in homes with vio-
lent, alcoholic, or drug-abusing pareats, or are physically or mentaily handicapped or de-
prived, there is a huge supply of potential candidates for offenders. Even in less severely dis-
rupted family situations, children might have a temporary period during childhood in which
they feel different, isolated, uncertain, or in need. Timing might be enough to make them
vulnerable.

While much is yet to be learned as we identify and educate potential victims in the general
population, children who have already been abused may very well benefit by presentation
of process of victimization information. The child who has already experienced the gradual
progression of physical contact to sexual abuse or who has been exposed to the rationalizations
employed by an offender is going to be better able to use this knowledge. For children who
will be living with or in contact with a known offender, it may be essential for their protection.
Presumably a major focus of treatment is reducing the vulnerabilities which made it possible
for them to be victimized in the first place. Providing the children with a framework for under-
standing offender targeting and grooming may make assimilation of the information easier.

Victims and offenders confirm that there is a grooming process which precedes sexual abuse
situations. Yet the offenders are the ones who understand and control the process while the

1989). Few of the children we have interviewed felt that if
they had said no, the abuse would have stopped. Many expressed a belief that it would have
continued or that they would have been further harmed. -

Almost all of the children now believe that telling their mother or someone else right away™
would have stopped the abuse. Looking back on the situation at the time of the interview, they ™
say they would have told after the first time. The advice to children offered by the majority of
victims was, “Say no after the first time and go and tell someone.” Offenders also report that
a threat to tell someone would have the greatest impact on deterring them from abusing. This
message to children may be among the most important safety education programs can deliver.
Asone girl said, “Tell them (offenders) there are other ways of giving love besides being sexual,

- there’s mental. They don’t need that and all it’s going to do later is ruin your life.” 7 §
& Y
2
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Résumé—On a interrogé 23 enfants; ages de 10 3 18 ans, ayant &€ victimes de sévices sexuels. Les questions ont
porté sur le processus de “victimisation,” la personne qui avait abusé d’cux et la maniére dont le sévice sexuel aurait
pu étre evité. Par des questions spécifiques, on a obtenu des renscignements quant a la qualité de la relation entre la
victime et 'agresseur, le comportement de I"agresseur avant le passage a I'acte, I'explication du comportement donnée
par I'agresseur ct le degré de compréhension de I'enfant de ce comportement. Les résultats de Fenquéte suggérent que
le processus de “victimisation™ implique 3 processus qui se chevauchent en partie: (1) La sexualisation de la relation;
{2) La justification du contact sexuel; (3) L'obtention d’une coopération continue de la part de I'enfant.

Resumen—Veinte y tres victimas del abuso sexual de menores (de 10 a 18
del proceso de victimizacidn, |

ducta pre-abuso del perpetrador,
del nifio/na de la conducta. Los r
la sexualizacion de la relacion, laj
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TEAM BUILDING: THE MULTI-DISCIPLINARY APPROACH
Objectives
A To successfully prosecute the crime of child abuse based on gocd investigative pmdices
and shared information among agencies involved with parties.

B. For purposes of this training, the focus will be directed toward helping the trainees
examine, and possibly develop, a multi-agency coopergtive approach among CPS, law
enforcement, prosecutors, health care providers, and others involved to increase the
efficiency with which cases are handled.

Purpose of Multi-Disciplinary Teams

A To develop a coordinated approach among important disciplines.

1. Provide a setting in which information can be shared to form a complete view of the
child and family.

Identify the specific responses needed from all disciplines.
Minimize likelihood of agency conflict.

Minimize inconsistent statements by reducing the number of interviews and
interviewers in the case.

Identify, confront and overcome conflicting objectives and philosophies of the
different agencies.

Types of Teams

1. Consultation teams

2. Regulatory teams

3. Resource development teams
4. Mixed model teams

Goals of Team

1. To establish areas of responsibility for the various agencies involved in child abuse
Investigation

To establish procedures for each agency to follow in pursuing its part in
investigations so that a common procedure will be used throughout the investigation

To establish areas of cooperation where the various agencies shall assist the others

To increase the quality and efficiency of treatment, investigations and prosecutions




Benefits of Multidisciplinary Teams

Asslsts role clarification

Expedites case-decision making and action

Increases shared decision making

Enhances uniformity of case decision making

Increases availability of multidisciplinary expertise

Provides support to involved professionals

Increases professional expertise

Provides opportunity to monitor delivery of services, investigations and prosecutions
Assists in reducing burmnout
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. Cost effective by avoiding problems due to inexperience, lack of cooperation, and
case volume

General Principles in the Development of a Coordinated System

Careful Planning

Political Strategizing

Psychological Insight

Finesse of a Seasoned Diplomat

Patience and Tolerance

No Single Method Works In Every Community
Keep Objectives In Mind Throughout

The Implementation Stages

A Identify your needs
B. Develop a working group
1. Recruit participants

Prosecutor
Law Enforcement
Child Protection
Medical Providers
Victim and Perpetrator Therapists
Victim-Witness Advocates (CASA or guardian ad litem)




5.

Identify a leader who has substantive knowledge, experience, and ability to predict,
explain, and manage confrontation :

Identify another person who will act as a facilitator whose duty is to focus on the
process of sharing information during the meetings, and not one who is responsible
for sharing information.

Agree that disharmony may exist among agencies and a premature commitment to
harmony may be unrealistic. Agree to confront conflict. ’

Among recalcitrant professionals seek their advige, or ask them to train others.

Methods of avoiding turf battles.

1.
2.
3.

4.
5.

Rotate the meeting places.
Select a neutral meeting place.

Develop "exchange days" when members of different disciplines "walk in the shoes of
another."

Give equal attention to sharing time, task, territory and travel among agencies.
Share publicity and credit for the accomplishments.

Idea Formation Process.

1.
2.
3.

Develop team structure and procedures for problem-solving.
Explore all views regarding each procedure, despite conflict.

Do not assume that presentation of an altemative idea or solution is the equivalent of -
opposition to the original solution. _

All of this should not be done in the "public eye."

Public coalition formation should be reserved until problems and solutions are clearly
articulated, otherwise a thorough and thoughtful solution may be thwarted under
public pressure.

Financlal Assessment and Feasibility.

1.

2.

Leam what it will cost each agency to develop the program.
a. Do sufficient resources exist to properly accomplish the goals?
b. If not, where are additional resources...etc.?

Sabotage of the entire concept can occur at this stage by one or more agencies that
are resistant. Rather than alienate others by insisting on cooperation, ask: What
decision would have to be made and by whom in order for you to be able to fully
participate?




Adjustment.
1. Anticipate an adjustment period.
2. Treat modifications as normal rather than as setbacks.

Implementation Planning—-A Must

A Determine who will assign tasks and supervise. _
B. Set an implementation schedule with agreed upon deadlines.
C. Initiate an information campaign with a "script” for every player to follow.
1. Deslignate a person to release information to the media.
2. Plan how and when to explain the program to employees.
Anticipate and manage resistance.
1. Encourage response, don't discourage objections.
2. Invite interested parties to an open forum.
Make clear the agencies’ commitment to the program.
1. A highly visible commitment of resources can thwart pointless conflict.

2. Announcement of the program should be made by the agency head, along with
mid-management and on-line supervisors.

Develop an evaluation process, now.
1. Two important components of an evaluation are:
a. An outcome that measures whether the goals have been met.

b. A process that documents how the program is functioning, specifically naming -
persons, duties and timetables.

2. Delineate what factors represent a successful program, or a failed one.
Team Orientation/Training

A Purpose and function of team must be agreed upon
Team composition/roles of members need to be defined

B
C.  Team management protocols
D Legal guidelines
1. CA/N definitions
Police holds
Reporting mechanism

Court process
Evidentiary standards
Testimony




Perspectives on child abuse

1. National scope and history

2. . Community and state resources

3. Problems

4, Statistics

Referral/consuiltation process

1. Who can refer cases to the team?

2. Referral criteria

3. Forms

4. Reports

Format for case staffings

1. Case selection

2. Content for presentation

3. Methods for presentation
H.  Group process, decision making, conflict resolution
L Other concems of members related to team

Action

. A "Doing the work" of the program.

1. Frequent meetings should be helpful as members become better acquainted with
each other. .

Reinforce team-bonding with joint travel training, case resolution.
Minimize turn-over among professionals handling the cases.
a. Discussions of team development may be needed.

b. Attendance at training sessions for other disciplines will rapidly acquaint new
personnel with another perspective.

B.  Case coordination
1. Confidentiality agreements
2. Case selection criteria
3. Referral assessment criteria
a. Acute/émergency referrals
b. Non-acute/emergency referrals
c. CPSflaw enforcement notification




Case staffing guidelines
Informal consultations
Tele-conferencing
Mini-staffings
Case conferences

Conflict resolution

Case review and follow-up

Coordination tasks

Data collection

Case data base

Specific CA/N diagnosis

Child’s physical/emotional/developmental status

Sibling’s physical/emotional/developmental status

Mother’s history and current circumstances

Father’s history and current circumstances

Perpetrator's history and current circumstances (if different than above)
Marital history

Involvement of relatives/others

Environmental situation/current crises

J. Legal status of case (civil and criminal)

A
B.
C.
D.
E.
F.
G.
H.

Case conference questions

A.  Confirmed, suspectes, undetermined, accident?
Seriousness of injury, degree of risk for re-abuse?
What actlon has been taken by all involved agencies?
What are optimal treatment/investigative recommendations?

Which persons or agencies are responsible for carrying out treatméntﬁnvestigati\‘/e
recommendations?

Have any problems been overlooked?
Suggested time for review?




Data collection
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J

K
L

M.
N.
O.
P.
Q

Number of cases referred

Number of cases actually staffed

Type of services provided

Numbers of cases founded vs. unfounded vs. undetermined
Diagnosis--type of abuse/neglect

Severity of abuse '

Number of deaths

Number of re-abuse cases

Age/sex of child

Identification of perpetrator

Source of referrals

Geographic area of referrals

Number of children hospitalized

Number of out-of-home placements

Number of courts involved (civil and criminal)
Number of cases opened for CPS service
Number of cases terminated

Supporting the Program

A

B.

Identify affected groups
press
the school system
parent’s groups
corporate funders
the state legislature
community leaders

Present program as preliminary, thus amenable to evaluation and change.

Evaluation

A

B.

After six months, evaluation seems appropriate, using the process designed in the
planning stages. : ‘

Be prepared for tension to arise when some goals have not been achieved. Remind all
members that adjustments are part of the development process.
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Adjustment of the number of services, or training, or public presentations may need to be
made as the program becomes better known and requests increase.

As caseload requirements increass, thought should be given to the development of
additional teams.

Xill.  Institutionalization

A

Dependent upon six processes, otherwise the program may be viewed as expendable.

1. On-going supervision by agency heads ensuring that the program continues to be
implemented and supported by its leadership.

In-service training that familiarizes all personnel with procedures.

Retention of tralned team members.

Filling vacancies with members who are interested and comfortable with working in
the team structure.

Finding solutions to professional bumout with the subject matter.
Rewarding good work.

XIV. Why teams fall

A

Role confusion
Power/control issues
Lack of mutual respect
Lack of participation
Lack of flexibility

Lack of sense of humor
Scheduling problems
Absenteeism

No leadership

Lack of coordination
Lack of referrals

No feedback on what happens to cases




‘ XV. Whyteams succeed

A

Mutual respact

Attend to group process

Shared decision making

Equal participation
Communication ‘

Agency and community support
Commitment of members and agencies
Task oriented meetings
Logistics of meetings

Team training

Personalities involved




POINTERS FOR PROSECUTORS IN THEIR ROLE ON
MULTI-DISCIPLINARY TEAMS

A well-coordinated system shares these four goals:

a) educating all disciplines on the dynamics of children and the criminal justice process; '

b) establishing and maintaining consistent reporting practices;
) providing better quality investigations and eliminating duplication;
d ensuring sensitive treatment of the child victim and family.

The multi-disciplinary team can serve as a resource for assessing many things beyond genera
background information. It may identify valuable evidence which can be used at trial. it can
yleld information about the impact of filing charge on the victim, the ability of the victim to testify
at trial, the influence of the custedial parent upon the child, and the necessary facts that support
appropriate sentencing recommendations. s

Some states require professionals to keep information about families confidential. Effective
review of cases can still be made honoring this limitation. If the meetings are observed by
non-participants, clear agreement to honor this rule should be made in advance of discussion.

Prosecutors should encourage police and child protection workers to review cases early in the
investigation. Lack of early coordination can lead to improperly managed investigations,
unnecessary delay, recantation or unwillingness on the part of the victim to cooperate.

The multi-disciplinary group should lead to effective, efficient, coordinated investigations.
Because of the ultimate decision making function held by the prosecutor, he/she should be
avallable to offer guidance and review cases during the investigations. Prosecutors should take
the lead in the development of general policies that govern the team.

Before establishing a new process for case review, carefully examine whether the existing
policies are resulting in consistent reporting, reduction of trauma or hardship on child victims
and successful prosecution. Evaluate the existing systems’ responsiveness to future increases
in caseload, personne! turnover.

If modffication Is appropriate, begin with YOUR OFFICE. First, gather as much information
about how your office handles cases. Then determine whether other agencies cooperate, the
quality of the information provided, and whether cases are referred promptly and in compliance
with state reporting laws? How many are accepted or declined for prosecution? Does
declination based upon "lack of evidence" represent poor investigation by either police or child
protection, or overly conservative prosecution standards.

TAKE PROPER STEPS TO CORRECT PROBLEMS DIRECTLY ATTRIBUTABLE TO YOUR
OFFICE




To assess the role of the other agencies, first inquire informally and gain an understanding of
how each agency works. Make a list of the key personnel involved in the process. Evaluate the
other agencies programs to determine the existence, quality and efficacy of

a) training needs and opportuntties;

b) disclosure and reporting procedures;
c) investigation and court processes; and
d) counseling and support services.

Begin with Law Enforcement Agencies. Inquire:

a)  which agencies perform which investigative functions;
b) is there overlap; and

c) do gaps explain intra-agency problems? Ascertain whether agreement can be reached
between different law enforcement jurisdictions to allow the best-equipped department
investigate these complex cases.

Do not overlook the medical community which often includes not only direct providers such as
physicians, but also crisis centers, private mental health dlinicians and therapists. In the case of
child fatalities coroners and medical examiners must be involved.

Victim/witness advocates are a natural allies. Other possible allies may be Guardian ad litem
and court-appointed special advocates (CASA). Talking with them early can enlist their support.
CASA and guardian ad litem participation in team-building is especially useful since they also
have the approval of the court to act in the best interests of the child.

Dependency attorneys are also natural allies. Their experience in juvenile proceedings and

family courts may be useful to help prosecutors understand the concemns of the child protection
agency.

For more information concerning composition of multi-disciplinary teams, refer to Chapter VII
"Developing a Coordinated System" and Appendix B "Select Community Efforts" of the manual
Investigation and Prosecution of Child Abuse, published by the National Center for Prosecution
of Child Abuse.

Outline developed by James M. Peters, Sr. Attorney, National Center for
Prosecution of Child Abuse and Cabell Cropper, Director, Management and
Administration, American Prosecutors Research Institute
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The identification and successful prosecution of child
homicides is one of the most difficult tasks we will ever
face. In order to be successful in this endeavor, there
must be total cooperation between all parties involved
including law enforcement, the medical examiner, the
prosecuting attorney, and other persons required such as
medical experts. The investigation must start immediately
and no steps should be overlooked. All cases must be
handled as homicides until proven otherwise.

Only participants who have been specially trained in this
unique and difficult type of investigation should be
allowed to take a part. The requirements for collecting
and documenting evidence is more exacting and necessary
than in any other type of investigation. Detailed
statements must be obtained immediately from all

. witnesses. Emotion and whim can never be allowed to
influence any of the participants activities or opinions.

Delayed investigations in child homicides is even more
difficult. Most cases are children who have been nurdered
but were originally diagnosed as having died of natural or
accidental causes. If the evidence has been properly
obtained and documented, successful determination of the
cause of death and the prosecution of any crime cah be
accomplished.

The sole purpose of any investigation, whether it is the
initial or subsequent investigation should be to determine
the truth about what happened. Because of this, all
parties involved must be totally honest and frank with one
another and willing and able to ask questions that some-
times may be embarrassing or awkward.

Because of a very restricted time limit for my
presentation, I have assembled various summaries, reports,
letters, and court opinions to hopefully illustrate some
very important points that must be considered in
prosecuting these difficult cases. 1In order to adequately
present this topic, I would need at least eight hours or
more. Since that is obviously not possible, I hope that
these materials will answer some of your questions that T

‘ will not have an opportunity to discuss. If there are any
specific questions that you may have after reviewing this
material, please do not hesitate to ask.

Private: Awtopsy and Re Autopsy Service
1
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PEARLS TO REMEMBER

The injuries speak for themselves.

A. Don't try to separate them. They must be
- considered as a whole.

B. Children don't injure the same as adults -
therefore be sure you understand the
difference.

C. Document injuries completely as soon as
possible. Then continue to collect
evidence, tests, photographs and facts
as long as child is alive and injuries
(findings) present.

Get "detailed" statements by "qualified
investigators from all witnesses. (In more
than half of my cases involving delayed
investigation, the subject confessed when
he/she learned we could say in detail what
really happened).

Any child's death must be considered a possible
homicide and investigated intensely until
proven otherwise.

Many deaths classified as SIDS deaths are

actually homicides.

A. ALL SUSPECTED SIDS DEATHS MUST BE COMPLETELY
AUTOPSIED BY A COMPETENT PATHOLOGIST.

B. Children, especially infants, can be beaten
to death and not have any external signs of
trauma. Therefore, any evidence of trauma
in infants is highly suspicious for inflicted
abuse.

Accidental trauma is rarely fatal in infants -
but when accidental injuries do occur, they are
generally predictable in appearance, location,
severity, distribution, number and etc.

The absence of injury is many times more important
than the injuries you see. Therefore, when
documenting injuries, also photograph the entire
body from multiple views with adequate close-ups
of the entire body.

Don't assume the medical examiner has enough or
all the facts and information he needs.

SEE THAT LAW ENFORCEMENT PROVIDES EVERYTHING IN
A TIMELY FASHION AND PARTICIPATES IN THE AUTOPSY.
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Many medical examiners do not do complete
autopsies. You must see that they do if it is
to be worth anything.

A. - All skin must be incised.

B. Eyes must be examined and removed if not
contra-indicated.

Total body x-rays that are readable must
be taken.

D. Must examine all cavities and orifices.

Post-mortem x-rays of children are frequently
nmisleading and don't show the injuries present.

A. Most fractures in infants are best identified
by gross exam by a competent pathologist.

B. Fractured bones should be removed for
histology exam and x-rays.

Some fractures don't show up on x-rays for
10-12 days after inflicted.

Interpretation of fractures in children is
very much different from that of adults.

A. Rib fractures in children are very
rare and are almost always related to
abuse.

If you see even one rib fracture in a
child, most exclude abuse.

Either multiple fractures or fractures
of different ages are very serious and
are from abuse until proven otherwise.




Roneld L. Reeves, M.D.
Forensic Pathologist
4770 Loncashure Lane
Tallahassee, Florida 32308

CASE: MC, 5 Year 0Old wM

INVESTIGATED BY: Honolulu Police Department

MEDICAL EXAMINER'S OPINION: Child Died of Blunt Force
Trauma to the Abdomen which lacerated the small bowel

DISCUSSION: Case was previously taken to the Grand Jury
and the father was indicted for murder. The indictment
was later dismissed because there was some question as
to actually inflicted "the fatal blow". The mother and
the father were chronically abusing the child.

I was asked to review this case to determine, if
possible, who struck the fatal blow. My review revealed
one key finding. There was no fatal injury or blow. The
child had sustained non-lethal trauma three to five days
prior to his death. The parents then intentionally
refused to seek medical attention and at the same time
continued to physically abuse him. More importantly, they
had to know that he was seriously and critically ill and
would probably die without proper medical attention. They
sat by and watched him vomit, cry in horrible pain, become
malnourished and severely dehydrated before he lapsed into
a coma. It was only at this point that they sought
medical attention. The lacerated bowel did not kill this
child. The intentional neglect killed him. This 1is
homicide by omission by both parents.

These new findings and this opinion was presented
by the prosecuting attorney to the medical examiner who
had done the autopsy as well as to a medical expert at the
Kempe Foundation. Both totally agreed with my findings
and conclusions. This case was recently taken back to the
Grand Jury and now both mother and father have been
indicted for murder by omission.

This case 1s presented to illustrate several
important points:

1. The wording that the medical examiner uses in
classifying the COD is not necessarily what
you need to know from a legal standpoint.
Medical examiners usually "bottom line
reports”" and therefore only give what they
think is the proximate cause of death. The
police and prosecuting attorney must under-
stand this and be prepared to ask specific
questions. This is the type of case where
early contact with a medical consultant can
be extremely cost effective and worthwhile.

2. You must look at the entire picture and not
inappropriately focus on just one detail
which is in the end not only not helpful,
but may be harmful 1f taken out of context
with all the other facts and events.
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UPDATE ON CASE: MC, 5 Year 01ld WM

This case went to trial 1in Honoiulu on the week of
Januarv 22, 1990. Prior to the trial starting, the mother
pieadea guilty to murder. Thne stepfather went to triai
ana tne jury convicted nim of both murder ana mansiaughter
(murder for his negliect of Michael and because ne Xnew it
was practicaily certain that Michael would die and
mansiaughter for his physical peatings because ne was only
"reckiess' wnen ne beat the boy.)

At this time it is anticipated tnhat the stepfatner
wilii be sentencea to iife vlus twentv vears.
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CASE: SL 1 month WF

INVESTIGATED BY: US Air Force OSI

MEDICAL EXAMINER'S OPINION: Child Died of SIDS

PARENTS STATEMENT: Infant taken to local ER late at
night, was diagnosed as having an ear infection and was
given penicillin. Child was found dead in bed the next
morning by parents. There was no evidence of trauma.

DISCUSSION: Case was referred by AFOSI for my review.
Photographs showed what investigators and the ME called a
rash. The ME was asked to explain the rash and he said it
was due to an allergic reaction to the penicillin.

PROBLEMS: 1. There was no rash. The red lesions on the
face were very deep abrasions caused by
non-accidental trauma.

2. Re-investigation proved that although
penicillin had been ordered, the child had
never actually taken any.

3. This is not the way an allergic reaction to
penicillin occurs.

4. There is inflicted trauma that is confined
just to the face.

5. Child is too young for SIDS.

6. SIDS is a diagnosis of exclusion - which
includes homicide.

7. Because of the severity of the abrasions,
this should be considered overkill.

COMMENTS: Cause of Death was determined to be asphyxia
due to smothering by another person. The manner of death
is homicide. Because of the overkill, it was recommended
that this might be the result of the killer being one of
the 1-2 percent of the cases of child homicides caused by
people who are certifiably psychotic. It was determined
that the aunt of the child (mother's sister) killed the
child by smothering her. She did this because of an
extreme jealously she had of the child. That is because
the aunt had pseudocyesis. This describes a female who
has physical findings and signs that make her appear to be
pregnant and who believes that in fact she is pregnant.
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JB, 3 month WM
11/29/85
INVESTIGATED BY: H. C. Sheriff's Office
MEDICAL EXAMINER'S OPINION:
COD: Extensive predominantly right-sided
) subdural hemorrhage
GROSS DESCRIPTION OF BRAIN: "A few small patchy areas
of thin subarachnoid hemorrhage are scattered over
the brain (no mention is made of subdural)
DIAGNOSIS: "Moderate Cerebral Edema"
MICROSCOPIC EXAM OF BRAIN: No mention whatsoever is made
of subdural or subarachnoid hemorrhage or of edema.
MICROSCOPIC DIAGNOSIS: Leptomeningitis, etiology
undetermined.

Medical examiner was unwilling or unable to exclude
accidental trauma.

Post-mortem x-rays were negative. No fracture was found.

EXPLANATION (by Father): During the 20 minutes he had
left JB alone on the bed, JB rolled off the bed and
was found motionless on the carpeted floor - he
attempted CPR and called Emergency Medical Service.

(A SECOND EXPLANATION GIVEN BY FATHER): . . . He
turned and saw JB fall from the bed onto his head
causing a red spot . . . did not think injury was
serious so placed JB in playpen. Twenty minutes later
he found JB dead.

PROBLEMS :

No one willing or able to say injuries were
inflicted.

Totally inadequate, incomplete autopsy with
misleading and incorrect results.

Medical examiner ignored significance of past
history of failure to thrive.

RESULTS:

Requested to review case by State Attorney. Although
photos were of poor quality, was able to demonstrate
a bruising pattern inconsistent with father's
statements. Evidence was strong enough to recommend
re-autopsy. Flew to Pennsylvania with State Attorney
and investigators from sheriff's office and after
court hearing (coordinated with prosecuting attorney
in Pennsylvania) exhumed body and reautopsied it.
Some of the injuries found and documented include:

1. L. 10th Rib near costovertebral junction,
appears healed.
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2. L. 11th Rib near costovertebral junction,
appears healed.
3. L. 6th Rib, in axillary line, almost healed.
4. R. 10th Rib, ant. costochondral junction,
healing separation fractures.
5. R. 9th Rib, ant. costochondral junction,
healing separation fractures.
6. R. 8th Rib, ant. costochondral junction,
healing separation fractures.
7. R. 9th Rib post., early healing fractures
8. R. 8th Rib post., early healing fractures
9. R. distal radius, comminuted fractures with
exuberant periosteal Rx.
10. L. distal radius, single linear transverse
fractures with periosteal Rx.
11. R. distal tibia, non-displaced cortical
fractures with early periosteal Rx
12. Subdural, bilateral though predominately
L sided, acute
13. Staining of dura, bilateral
14. Subarachnoid hemorrhage, acute and old,
bilateral.
15. Interparenchchymal hemorrhage of brain stem
16. Massive intraretinal hemorrhage, right eye
17. Optic nerve sheath hemorrhage, left eye.
18. Multiple contusions of face, varying ages.
19. Multiple areas of subgaleal hemorrhage of varying
ages.
20. Clinical Dx of failure to thrive, non-organic.
21. Acute fractures R. Ribs 3-7 at articulation to
spine. (with hemorrhage)

CONCLUSION: Re-investigation and re-autopsy not only
confirmed abuse but proved that JB had been abused his
entire 3 months of life by being bludgeoned in the
head and chest, violently shaken, jerked and twisted.
With this new evidence there was no trouble getting a
First Degree Murder indictment.

NOTE: Don't automatically assume that all medical
examiner reports are complete, accurate or even have the
correct conclusion. This case amply demonstrates that
medical examiners' can not only be wrong but also miss
things that a first year medical student should see. 1If
you feel uncomfortable with the medical examiner's report
ask the medical examiner questions. If he can't or won't
give satisfactory answers, don't just drop it, get a
second opinion from a competent pathologist.

Reautopsies are usually very beneficial if indicated and
are not difficult to do as a general rule. So you should
not hesitate to use this tool of 1investigation 1if
necessary. If an exhumation is regquired, be sure to
follow strict guidelines and procedures.
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CASE: K.S. 15 month WF

INVESTIGATED BY: The FBI

MEDICAL EXAMINER OPINION:

COD: Sudden Infant Death Syndrome
MOD: Natural

Autopsy was incomplete and grossly inaccurate with
flagrant misrepresentation.

PROBLEM: Investigating agent has dead 18 month child with
no evidence of trauma and a pathologist who reportedly
had done a complete autopsy confirming that the child
had died of natural causes. However, he felt
uncomfortable with the case and contacted Dr. Reeves by
phone for a consult. Based on the history provided, it
was possible to say that KS was probably killed by her
mother who smothered her. Also, the mother had probably
tried to drown KS three days earlier. The agent was
advised to re-interview the mother with this in mind

‘ and there was a possibility she would even confess.

PREVIOUS EXPLANATION GIVEN BY MOTHER: The night KS died,
KS reportedly had walked into the living room where the
mother was sitting on a couch and started to say "mama"
when she just collapsed. The mother had also stated that
three days earlier, that KS had collapsed and had to be
taken to the hospital. This is the type of case that
nust be re-autopsied. Re-autopsy provided enough
evidence to prove the cause of death. It also showed
that the pathologist had not even opened the head,
although she had described it as being normal in her
report.

The mother did give numerous explanations - each
different and all implausible. She finally confessed.
However, as would be expected, as soon as she got a
lawyer she recanted her confession and her lawyer

said she had to be released since there was no evidence
except the medical examiner's report which said KS had
died of natural causes.

The AUSA then contacted Dr. Reeves for suggestions.
Re-autopsy was recommended and then accomplished.
Because of superb work of AUSA, mother was tried and
convicted of Second Degree Murder.
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This case iliustrates so many things that can go
wrong. Most are obvious. One not mentioned pefore -
but always present is the "hired gun". Most have gooa
credibility but just don't know wnat they are talking
about because they don't think they need to prepare
since all they want to do is just drop a iittie smoke
screen. These can usually be handled by the prosecutin
attorney using his expert witness to prepare for cross
examination of the defense expert.

NOTE: Don't be misled by sucn things as the fact that
the first autopsy was sent to the Armea Forces Institute
of Patholiogy (AFIP) for review. Although such reviews are
considered bv many to pe "the uitimate authoritative
review" which can not be guestioneda. Tnat is not so.
This case serves as an excelilent examnie.

For example, referring to the AFIP report, you will
note that they only reviewed Dr. Dugan's autopsv report
and her slides. Obviousiy if these are inaccurate,
false or incomplete, then the AFIP will also reach tne
same wrong conclusions. Of ali the high ranking doctors
at the AFIP who reviewed this case, no one even mentioned
the fact that there were no siides of the bpbrain for
example. They were also wililiing to assume there was
no trauma just because Dugan said there was none. Also, No ‘
one asked to see xX-rays or any police reports,.

This whole case revolived around the fact that thne
history given by the mother was implausible and there
was no acceptable medical cause of death. Using the
information in context with all the facts in this case,
is the only way to determine the truth about what realiy
nappened.

UPDATE
On July 31, 1989 the UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT AFFIRMED the guilty verdict in the
case of United States of America versus Elizabetn Silvia.
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PLEASE USE AFtP ACCESSIO
PATIENT 'DENTlFICATION INUMBED‘ IN AALL CORRESP:)NNDENCE

AFIP ACCESSION NUMBER CHECK DIGIT SEQUENCE
REPLY TO: THE DIRECTOR 21284764—-0 0 2

ATTN: AFIP-RRR TV N
SILVIA, KIMBERLY J.
A87-9
SUAGICAL/AUTOPSY PATHACCESSION® S
PLEASE INFORM US OF ANY PATIENT IDENTIFICATION ERRORS

Ellen Dugan, M.D. ~ —j

Pathologist DW/jel |
Waynesboro Hospital DATE: 15° October 1987
East Main Street

Waynesboro, PA. 17268

L _

COMSULTATION REPORT ON CONTRIBUTOR MATERIAL :

AFIP DIAGNOSIS: .
1. Undetermined cause of death, undetermined manner of death;
15-month-o0ld female dependent of US Army member, who collapsed
and could not be resuscitated; date of death: 14 June 1987,
Waynesboro, PA. )
a. Bilateral pulmonary edema, focal congestion and
focal intra-alveolar hemorrhages.
b. Pleural petechiae.
2. Culture, blood, lung and CSF; negative.
3. Toxicology: Not done.

We have received the autopsy protocol and slides. This case has been reviewed and
coded in essential agreement with your findings.

While some bondfide SIDS cases have been reported up to 18 months of age all
unexplained infant deaths in the over 12 menths of age group are usually classified

as undetermined until completely investigated.
. p y gat \E?E} géi W,
FRANK B. JONNSON, H.D. ;
Review and examination by: Assoclate Director é

ROBERT F. KARNEI, JR., M.D.

2 ’éu} e CAPT, MC, USN
/«/W M‘} The Director
Donald G. Wright, Colonel, USAF, MC

Staff Pathologist
Forensic Sciences Department

Reviewed py:

Chairman, Department of Forensic Sciences

AFIP F/L61 1 Jul 84 11
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BALTIMORE — A Fort Ritchie woman who con-
essed to murder in the death of her 15-month-old
iaughter did so out of grief, not guilt, her defense
llorney said yesterday, and Waynesboro doctors
estified that they became suspicious when they
'ould not find a natural cause for the woman's

leath.

In the first day of the U.S. District Court lrial.or
“lizabelh Rose Silvia, 19, the prosecution opened its
wrguments saying that the woman confessed the
nurder to an investigating FBI agent.

Silvia is on trial in Baltimore on a charge of first-
legree murder in the death of her daughter Kimber-
y. She is accused of suffocating the girl by putling a

lastic bag over her face.

Assislant U.S. Allorney Susan M. Ringler said
silvia confessed to killing her daughter to I B} Spcc-
ial Agent Barry O'Neill on July 6 during questioning.

She said sudden infant death syndrome, or crib
death, was listed as the cause of death after an
incomplete autopsy. Afler Silvia's confession, a
complele aulopsy was done and the cause changed

1o suffocation.

U.S. Public Defender M. Brook Murdock, in her
opening arguments, said the confession was a res.ult
of the mother's grief over her child's death, which
often causes parents Lo blame themselves.

“I'he government wanls you to believe this was a
case of murder. IU's not. It's a case of griel,” Mur-

dock said.

T'he girl had a history of breathing trouble, Mur-

dock said.

Waynesboro Hospital doclors and a next door
neighpor testified that Silvia told them the child had
been playing when she suddenly collapsed in the liv-

ing voom on June 14, 1987.

Dr. Norbert P. Mathias, the emergency physician
on duty, said Silvia told him the child had had a

fever.

An aulopsy report did not show iliness, he said,
He began to suspect the child may have died from
abuse and wrote a letter to Washington County

Social Services.

Hospital pathologist Dr. Ellen Dugan Daut said
that afler an autopsy, finding no other explanation
for the death, she listed the cause of death as SIDS.
Doctors believed the Kimberly had a history of

SIDS, she said.

Daul said, however, that the same evidence that
ead her to bLelieve the cause of death was SIDS

would have also pointed to suffocalion.

—-— ~ -

———
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Bl agent says mother

Ronald L. Reeves, M.D.
Forensic Pathologist
4770 Lancashare Lane
Tallabassee, Florida 32308 -

admitted killing infant |

By Karen E. Warmkessel

~ Elizabeth R. Slivia told authori-
tles she tricd to drown her 15-
month-old daughter In a bathtub
and flnally suffocated her with a
plastic sandwich bag because she
was upsct about her life. an Bl
agent teslified yesterday in federal
court in Baltimore.

" Agent Barry A. O'Nelll told a fed-
eral jury that the 18-year-old Wash-
Ington County woman confessed to
killing her daughter, Kimberly, three

‘ecks after the child dled June 14,

987, at the Silvias' liome at Fort
tUtchie. an Army base near Hagers-
awn.

. The confesston was introduced as
evidence at Mrs. Stivia’s murder tral
{0 U.S. District Court and read to the
Jury by Agent O'Neill, who also re-
counted an oral statement he said
the defendant gave after having
been advised of her rghts.

. The defense had tried unsuccess-
fully to have the stalement sup-
pressed. Yesterday. R. Anthony Gal-
lagher, Mrs. SHlvia’s lawycr, sought
lo, convince the jury that his clent
was a depressed and grieving young
mother with a 10th-grade education
who was pressured Into confessing,
Agent O'Nctll denled any Intimida-
tion.

The FBI agent testifled that. at
flrst, Mrs. Silvia sald Kimberly col-
lapsed while playing In the living
room of their home the day she died,
Just as the child had done three days
carlier.

“But later In the Interview, she
changed her story, saying, “Part of
me says | did It, part of me says [ did
not.,” according to the FBI agent. He
sald Mrs. Stlvia began to ery and put
her hands up to her face. then ad-
mitted she had smothered Kimberly
by placing a plastic sandwich bag, or
Laggte, over her mouth and nose.

* Mrs. Sllvia sald she tried to revive
her daughter, but Kimberly was
“gone.” Agent O'Nclll testified. He
sald she told him “she hated hersclf
and she hated everybody.”

- She sald she killed the child be-
cause “of her life.” because of a rape
that she sald occurred when sie
was 13 and because of her children
screaming, the agent testified. In ad-
dition to Kimberly, Mrs. Silvia and
her husband, Michacl, an Army mil-
ftary policeman, have a son, Jamle,
:Iho was then 3 years old.

The FBI agent testifted that the
cfendant had tricd to drown Kim-
Lerly three days earlier by holding
her head under the water In the
bathtub. In her written statement,

12

Federal jury told of
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confession as

under way.

she sald she was “under a lot of
stress” and was "upset with myself,
my marriage and life in gencral.”

She said she "got a welrd feeling,
got lightheaded and dizzy. and feit
real angry” Lefore she pushed the
child’s head under the water. She
sald she got the same feeling right
before she killed her on Junc 14.

Agent O'Nelll testified that Mrs.
Silvia told him she had been de-
pressed since November 1986.

Yesterday. two foriner neighbors
told the Jury that the defendant be-
came very upsct the day after her
daughter’s death and had to be re-
moved [rom her home.

Laura Adklns, who now lives In
Onlario, Calif., satd the defendant ‘
threw onc of Khnberly's cups
against the wall and screamed, “I
hate you. | hate you. Why did you do
this to me?” ’

Glenna J. Sand of Fort Ritchie
sald Mrs. Sllvia told her, “She's dead.
She’s really dead. I can sce her in
heaven. She loves me. | can see her
with Jesus.” Later that day, Mrs. Sil-
via asked her if God forgives
murderers and If they are allowed
into heaven, Mrs. Sand told the jury.

Defensc lawyers contend that
Mrs. Sllvia made “irratlonal” state-
ments after her daughter's death. If
she Is convicted by the jury, they will
try to persuade Judge Joscph C.
Howard that she Is not guilty by rca-
son of {nsanlty.

The tral Is to resume Monday.

6@\‘\10\ML Mee ning Sun
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By Kelly Gilbert
! Evening Sup Staff

A fore=sic pathologist has testified at the
feceral mi-der trial of Army wife Elizabeth
Silvia that Ser 15-month-old daughter, Kim-
berly, die¢ from “asphyxiation” in a “homi-
cide.”

Dr. Reas!d L. Reeves, the pathologist,

tesiified &t Silvia's trial in U.S. District,

Caurt in Z:itimoce that he reached his con-
clusion ab:ut the alleged murder after doing
a re-autozsy on the child last Aug. 14, two
ronths afiar Ximberly died, when the body
was exhu=ed at the request of the FBI.

On cress-2xamination, however, Reeves
tesiified t2sterday that if he had made his
cenclusior before he had read Silvia's con-
fession, *! don't know" whether it would
have beez 2xsctly the same.

"My c:aclusion would probably be as-
shvuatioz period.” Reeves told defense at-
torney Azjoay R. Gallagher. “But I had
oiher thins to go on.”

" Federzi prosecutor Susan M. Ringler al-
Siivia, 19, suffocated Kimberly
u¢ sandwich bag in their Fort
e in Washington County last
er trving to drown the child in a
battted Loee days earlier. At the time, Sil-
viz itved =itk her children and her husband,
Micazel 23 Army military policeman.

Gailagzer and M. Brooke Murdock, an
ass.stant {xnderal public defender, claim the
delendant %25 intimidated into confessing
murcer 1o the FBI while she was depressed
an: grievizg about her child's death.

The tr=L now 4 days old, was to move
into the d:ferse phase today.

Reeves a former Florida medical exam-
irer turnes trial consultant, testified for the
prasecutioa as an expert witness on foreasic
paihoiogy and children’s deaths.

On drect examination, Reeves said

with 3@ Di
Rucue b
Juze ld e

T

Army wife Silvia, 19, accused of killing her daughter

Kimberly Silvia died of “asphyxiation, suffo-
cation, and the manner of death was homi-
cide.”

He said there was evidence the child had
“aspirated” something into her lungs that
could have caused pneumonia at some later
date, but it did not cause her death.

Reeves said that finding, and his final
conclusion about Kimberly's death, were
“consistent” with the defendant’s confession.

In that confession, the young mother ad-
mitted to FBI Agent Barry A. O'Neill that
she smothered her daughter with a “Baggie”
June 14 and that she had tried to drown her
June 11.

The forensic pathologist said he per-
formed a complete re-autopsy on Kimberly
Silvia at the FBI's request, after he deter-
mined that an earlier autopsy was “inade-
quate.”

The first autopsy was performed by a
pathologist at Waynesboro (Pa.) Hospital,
where the child was pronounced dead by
emergency room physicians.

Reeves also said he reached his final
conclusion “by exclusion™ of other possible
causes and circumstances surroundirg the
death, through medical evidence he obtained
in the re-autopsy.

He said there were no bruises or other
evidence on or in the child's body to suggest
that Kimberly's death was accidental or
that she was a victim of Sudden Infant
Death Syndrome, or crib death.

“She was too old,” Reeves said. “Seven or
8 months {of age] is the outer limit of SIDS.”
Answering Ringler's questions, Reeves
said he determined there had been a pattern
of child abuse in the family that included the

alleged attempted drowning of Kimberly on
June 11 and an incident in November 1986
in which the defendant’s son, Jamie, got
pneumonia after his mother allegedly had
found him face-down in their bathtub.

Reeves said his homicide conclusion was
“supplemented and supported by” the moth-
er's confession.

“You cannot ignore the environment in
which something happens
... Iinvestigate deaths in terms of what
happened. You have to look at everything
available to you,” he said. '

On cross-exarmination, however, Reeves
said he did not recall saying the confession
“supplemented” his findings. He said again
that the confession “supported” them.

The pathologist also said the defendant’s
story to doctors at the hospital, that Kim-
berly had said, “Mommy, Mommy” and sud-
denly collapsed, “was not {medically] plausi-
ble.”

Reeves acknowledged, under Gallagher's
cross-examination, that it was “possible,
yes” that Kimberly had aspirated something
other than water into her lungs.

“I could not” distinguish what it was, the
witness said.

At one point, Gallagher gave the witness
two binders full of medical records and sug-
gested the papers showed that Silvia’s son,
Jamie, now age 3, had been medically
treated for a “seizure disorder” repeatedly
in 1985, when he was an infant.

Reeves, who read the records for two
hours during a court recess, questioned their
validity.

But he acknowledged that he had not
seen many of the records, and said he “as-
sumed” that O'Neill had given him all the

|
f
!
!

in ‘homicide,

=

family medical records available before he‘
reached his conclusion about Kimberly's
death.

Finally, Gallagher pressed Reeves to ad-
mit that he decided the child's death was a
homicide before he did the re-autopsy be-
cause he had read the confession and other
damaging statements from Silvia's neigh-
bors, and had discussed the case at least
twice with FBI Agent O'Neill.

But Reeves insisted his decision “was
based on all my research’. .. it was not just
taken out of the blue skv.”

“rial told |
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B u ey Anthora oy

rorensic rmnmoglsl
770 Lancashure Lan’
Tallahassee, Florida 323

She also

[S. District Court hears murder case

Defense lawyers had tried to have
the confesslon suppressed, but

Judge Howard ruled that it could be

tntroduced as evidence.

Ms. Murdock contended that Mrs.
Silvta made “Irrational” statements
told the jury that the second autopsy
did not show anything different

from the first and satd, “We may
never know the reason Kimberly

dled.”

after Kimberly's dcath.

ying toddler l

level are rare.

cases on the federal

First-degree murder

determine her gullt or innocence on

10 men and two womcen will only
the murder charge.

ho an autopsy orig-

But defense lawyers contend the
medical evidence 13 Inconclusive and
there 13 no proof that Mrs, Stivia, 19,

Federal prosecutors claim Ellza-
killed the chiid, w!

beth R. Stlvia murdered her 15-
month-old daughter, suffocating the
curly-haired toddler with a plastic

of mother accused of sla

H’y Karen E. Warmkessel

|

/

would now list the cause of dcath as,
undclermined. She said the medica

d
cvidence was as consistent with suf-

who performe

The pathologist at the hospital in
the first autopsy testified that she

focatlon as SIDS and that her opin-

Waynesboro, Pa..

[

if the Jury finds her gutity, de-

fense lawyers will then try to per-
trial Into two phases at the request

of the defense.
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suade Judge Joseph C. Howard to
sanity. The judge agreed to split

fa

not. It's about gricf.” M. Brooke .
Murdock, an assistant federal public

lleve this case ts about murder,
defender, sald. She said Mrs, Siiv

“The government wants you to

inally determined had died of sudden
s

infant death syndrome, or SIDS.
confessed to the FBI several wecks

!

|

A former netghbor of the Stlvias

testified that the young mother came
to her house twice, the day of the
1d's death and three days before,

fon had been Influenced by being
told there was a history of SIDS in

the family.
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Yesterday, Susan M. Ringler, an
assistant U.S. altorncey, told the jury
she would prove Kimberly's death
was deliberate and premeditated.

She said that an autopsy original-
ly listed the cause of death as SIDS
but that a subscquent autopsy per-
formed after authoritics became sus-
piclous showed Lhat the child had
suffocaled.
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federal level are rare. The case Is
being tried 1n U.S. District Court be-

Ms. Ringler satd Mrs. Stivia first

told authoritics (1

collapscd while |

she then discov-

The wilness s

ered the

agent that she had  dazed.

crly had

Iirvons Hoor,

cause the death occurred on the Ar-
my base where Mrs. Silvia's hus-

band. Michael, was st:

mitted to an FL3I

She sald the child was taken to
the hosplli | but did not Jook wcll

afler she rev arned.

oned.

placed a plastic bag over Kimberly's

prose-

nose and smothered hier. The
cutor di [ not offer a motlive.

Mrs. Silvia has pieaded not gullty

by peasc,; of insanity, but the §

ury of
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Scientifi

Testimony in the Elizabeth Silvia
tederal murder case has ended with
a scientific, witness-stand battle be-

(o}

By Kelly Gilbert
Evening Sun Staff

tween two pathologists.

The defendant, a 19-year-old Ar-
my wife who lived at Fort Ritchie
with her husband Michael, daughter
Kimberly and son Jamie when Kim-
berly died last June 14, did not testi-

fy at the trial.

Defense attorneys Anthony R.
Gallagher and M. Brooke Murdock
rested their case late yesterday in

U.S. District Court.

Prosecutor Susan M. Ringler,
who rested her case Wednesday, pre-
sented one rebuttal witness yester-

day.

Judge Joseph C. Howard said he
would instruct the jury today and
send the 10 men and two women into
deliberations after the attorneys’

closing arguments.

The defense rested after Dr.
Grover M. Hutchins, a Johns Hop-
kins anatomic pathologist, insisted
again that Kimberly Silvia, the de-
fendant’s 15-month-old daughter,
died of myocarditis. He said the
heart disease, which he found in mi-
croscopic examination of tissue
slides taken from the child's heart
during an autopsy, prompted an ar-

rythmia, or irregular heartbeat.
Hutchins, a defense witness who

directs the autopsy service at Johns

Hopkins Hospital,
cross-examination by Ringler that
he had never done an autopsy on an
asphyxiation victim. Kimberly Sil-
via is alleged tc have been smoth-

_ered.

admitted on

Ronald .. Reeves, M.D.
Forensic Pathologist

4770 La hure Lane
Tallahass rida 32308

¢ battle en:

report.

“In my opinion, they played no
role at all in the child’s deathS
Reeves said. “They are not adequate
to account for any event or disease
that would contribute to death.”

At times, the witness-stand bat-
tle between the two doctors took on
a my-witness-is-better-than-your-
witness atmosphere as the prosecu-
tor and defense attorneys questioned
the experts’ medical credentials and

~ sought in vain to get the opposition’s

" FRIDAY, MAFCH 18, 1988

e B =
nother's

physician to back off from strongly-
held opinions.

Reeves is a $300-an-hour Florida
witness-consultant and former medi-
cal examiner who has personally
performed about 2,000 autopsies,
many of them in criminal cases, and
supervised about 2,000 more.

Hutchins is a $150-an-hour wit-
ness who specializes in microscopic
examination in pediatric and cardio-
pulmonary cases. He said he hasn't
done an autopsy in 10 years, but reg-

vlarly assists on parts of some and
approves reports on 500 autopsies a
year that are done under his supervi-
sion by Hopkins pathologists.

In testimony that is important to
both sides in the murder case, Hutch-
ins and Reeves both said they consid-
ered hospital records on Kimberly
Silvia, investigative records and the
defendant’s confession to the FBI be-
fore they reached their opposing

conclusions about the cause of the -

child’s death.

One blames ailment,
the other suffocation

By Karen E. Warmkessel

The federal :ourt trial of Ellza-
beth R. Sllvia, a 19-year-old Wash-
ington County woman accused of
murdering her 15-month-old chtid.
turned into the battle of the experts
yesterday as two pathologists dis-
agreed over what caused the infant
girl's death.

Dr. Grover M. Hutchins, an ana-
tomical pataologist at Johns Hop-
kins Hospltal, stuck to his opinion
that Kimberly Silvia had died of
heart disease — specifically myocar-
ditls, an inlammation of the heart
muscle probably caused by a virus.

The phrsiclan, who supervises
autopsles & the hospltal and who
testified forthe defense, said the dis-
ease resulted In heart faflure.

But Dr. onald L. Reeves, a fo-
rensic pathelogist and former medl-
cal examing from Florida, tnsisted
that Kimbeldy had died of suffoca-

tion.

Recalled as a witness by the pros-
ecution to rebut Dr. Hutchins. he
testlfied that he detected evidence of
myocarditis but did not believe it
was significant or the cause of the,
toddler’s death last June.

The medical testimony Is crucial
to the outcome of the first-degree

murder case, which is expected togo *

to the jury today.

Prosecutors contend that Mrs.
Siivia suffocated her daughter with a
plastic sandwich bag June 14 at the
family's home at Fort Ritchle. an Ar-
my base near Hagerstown, because
she was depressed.

The defense maintains that the
infant dled of natural causes and
that the defendant was intimidated
into confessing to the murder by an
FBI agent. If she is convicted. de-
fense lawyers will try to convince
Judge Joseph C. Howard that she
was Insane.

Yesterday during cross-examina-
tion, Susan M. Ringler. an assistant
1.S. attorney, gojar. Hutchins (o
admit that he h;‘vcr performed

an autopsy on a ¢ who had been

erts disagree on Silvia girl’s death

smothered with a soft object, such as
a pillow or a plastic bag.

However. Dr. Hutchins said he
has had cases where children have
died of asphyxiation.

The doctor also conceded that he
has seen evidence of myocarditis
during autopsies although the pa-
tients died of other causes.

Asked by Ms. Ringler what the
cause of death would be if Mrs. Silvia
had held a plastic bag over the
child’'s nose and mouth. Dr. Hutch-
Ins stuck to his diagnosis.

it would be my opinion that the
child did not die of asphyxiation.
There Is no evidence that the child
died of asphyxiation.” he testified.

But Dr. Reeves told the jury that
he did not consider the myocarditis
significant. He said the heart would
have been enlarged and there would
have been other physical evidence if
the disease were severe cnough to
kill the toddler.

e denied Dr. Hutchins® assertion
that tiny pinpoint bruises, or pete-
chiae, are gcncrnlly present on the
lungs and heart in cases of asphyxi-
ation.

muroer fric |
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Hut Hutchins lestuiea tnat (wo
physicians who did autopsies on
Kimberly Silvia made “lotally incor-
rect” conclusions that she was suffo-
cated by her mother.

“The presence of myocarditis
and arrythmia is the leading proba-
bility [of the cause of the child's
death], and that is what I believe oc-
curred in this case,” Hutchins said.

Dr. Donald L. Reeves, a forensic
pathologist who testified Monday for
the prosecution, returned to the wit-
ness stand yesterday as a rebuttal
wilness.

He testified that he found “ne-
crotic myocytes,” so-called round
cells that were inflamed, in Kimber-
ly Silvia's heart when he performed
are-autopsy on the child last August,
two months after her death.

Hutchins said the myocytes were
literally eating the child's heart tis-
sue, which caused the “active, ongo-
ing” myocarditis that caused the ar-
rythmia that caused her death.

But Reeves told the jury he did
not consider the quantity of the my-
ocytes to be significant enough to
cause Kimberly's death, so he did
not mention them in his re-autopsy
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Lone
cross-examination of Hutchins. ©

Forensic Pathologist

4770 Lancashure

Tallohassee, Florida 32308

Ronald L. Reeve;. M.D.
rness scy
The trial is scheduled to contit

tomorrow afternoon with Ringlt
case could go to the jury for delit

when she confessed could have b
ations Friday.

"“consistent” with either real guilt

imagined guilt.

o

ure, Wi

Under cross-examination by Rin-
gler, Timmel acknowledged that

Elizabeth Silvia’s tearful breakdown

E

I

le]
-grief, not guilt, after Kimberly’s sud-
den death, Timmel said.
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Hopkins doctor disputes suffocation theory

the defense that Silvia's confession
and her damaging statements to
neighbors were “normal” and “very

common.”
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Ronald L. Reeves, M.D.
Forensic Pathologist
4770 Laocashure Lane
Tallabassee, Florida 32308

CASE: JWJ: 18 month WM
INVESTIGATED BY: The FBI

The Naval Investigative Services,
Territory of Guam

The Army CID, Hawail

Child Protection Team, TAMC

MEDICAL EXAMINER'S OPINION: None

Case was NOT reported to Medical
Examiner

BABY SITTER'S STATEMENT: Her son accidentally knocked a

bucket of boiling water off the stove on top of JWJ
who was sitting on the floor.

PROBLEMS: 1.

The FBI, NIS and CID all conducted
individual investigations and determined
the injuries were accidental.

Physicians and other health care workers
treating JWJ for the two months before
he died thought he was abused but never
reported case after the child died.

"Everyone thought it was someone else’'s
job".

Medical Examiner was never notified and
no autopsy or post mortem exam was done.

Investigators missed obvious findings
due to lack of training and experience.
More large agenciles and agents were
involved in the case than in most, but
they failed to determine the truth.

Witnesses tried to tell investigators
that there was something wrong - but
these pleas were ignored.

Reportedly, no autopsy was done at
request of parents. This should never
be allowed to occur in a criminal case.

Personal friendships of certain officials
with subject impeded investigation.

Subject was a young WF mother who was
pillow of community who went to church
every Sunday and even Wednesday night
and had no prior history of abuse.
Therefore some officials refused to
consider the fact that she could have
hurt this child intentionally. This



Ronald L. Reeves, M.D.
Forensic Pathologist
4770 Lancashure Lane
Tallahassee, Florida 32308

is absurd. Negative history of prior
child abuse is never important in
excluding abuse. Positive history
supports such conclusion.

Pattern of injury speaks for itself.

Although initial treating physician felt
burns were consistent with an immersion,
he also stated that it could have been
caused the way the subject said. THIS

IS NOT TRUE. It is very common, if not
the rule, that emergency treating
physicians give statements which are wrong
regarding things like this when they don't
have any idea what they are talking about.

Opinions given to investigator by physician
were ignored.

DECISION: FBI referred case to Dr. Reeves for routine

review. The photographs were all that was required to
say the child was murdered. 1In fact this is the
most classic example of inflicted immersion burn I
have ever seen. From the photographs you can determine:
1. Child was placed in tub of water against
:ifl?ill and was held down against his

The position he was in in the tub.

The temperature of the water relative to
the time of exposure.

4. Surface area of burn and angle child was in.
5. Injuries were intentional and nonaccidental.
RESULTS: Babysitter was tried and convicted in Federal

Court of Second Degree Murder.
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United States Attorney ‘
District of Guam

o Suite 502-A PIN Bldg
OFRIBXEX 538 1gara Street O 0 00 OPor

HBURAUKIORLA SREBARIEK
Agana, Guam 96910 472-7332

May 11, 1983

William Cowan, MD, USAF

Director

Armed Forces Institute of Pathology
Washington DC 20306

Re: USA v. Julia Foster
Cr. 83-0004, USDC Guam

Dear Dr. Cowan:

After a few hours deliberation, a District Court jury
convicted defendant Julia Foster of second degree murder
resulting from immersing a child in hot liquid from which
the child sustained 3rd degree burns over 40% of its body.

This office wholeheartedly thanks your institute's .
cooperation by your allowing Dr. Ronald Reeves to analyze
photographs submitted him by the FBI and facilitating his
appearance both at the Federal Grand Jury and at the jury
trial. Without your office's involvement, and specifically
Dr. Reeves' professionalism and diligence, it is unlikely
that the case would have been filed and successfully
prosecuted -- not because of this office's intentional
avoidance of child abuse cases but because of laymen's
initial difficulty in recognizing these cases as child
abuse.

From comments of AUSA Paul Vernier, who handled the case
prosecution, and comments of people who listened to Dr. Reeves'
testimony, and from my own conversations with him, the above
thanks is extremely appropriate.

Thank you again for the Institute's help in this
matter. We will certainly reguest your expert assistance
in the future if such becomes nece:igry.

1

4{ VID T. WOO

// " United States Attorney
Q/ District of Guam
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DEPARTMENT OF THE ARMY

HEADQUARTERS, TRIPLER ARMY MEDICAL CENTER
TRIPLER AMC, HAWAII 96859

June 29, 1983

&

COL William Cowan, MC, USAF
Director, ed Forces Institute of Pathology
Washin n, D.C. 20306

Deaf Colonel Cowan:

I am writing you to commend one of the Forensic
pathologists on your staff, Major Ronald L. Reeves. I feel
that he is one of the most dedicated, knowledgeable, skillful
and capable experts on child abuse/neglect that I have known.

Major Reeves has been here at Tripler Army Medical -Center
on several occasions over the past year. He has been involved
in two cases of child abuse that resulted in death. These
cases were not properly referred to the county medical exami-
ner for autopsy and prosecution of the homicide. They were
reviewed by Major Reeves at the AFIP level and thanks to his
expertise and diligence, they were subsequently properly
reported and prosecuted.

While here in the Hawaii involved in these cases, Major
Reeves addressed the Pediatric and Pathology staff of this
medical facility on several occasions on child abuse/neglect
from the standpoint of the Forensic pathologist. The talks
have been the most informative and superbly delivered that I
have ever heard. Accordingly, this command is arranging for
him to address the entire staff of the hospital on the subject
when he will back here in August.

It is my understanding that Dr. Reeves will be leaving
the Army this fall but that there is a chance that his
services may be retained by the AFIP in a civilian status.

I have been an Army pediatrician for 25 years and I know of
no one who has contributed more from the vantage of the
Forensic pathologist in the field of child abuse/neglect than
Major Reeves. I strongly indorse this very fine physician's

work and I hope we will be able to retain his services at
the AFIP.

Sincerely,

Uémes W. Bass, M.D.

Colonel, Medical Corps
Chief, Department of Pediatrics




DEPARTMENT OF THE AIR FORCE
HEADQUARTERS 341ST COMBAT SUPPORT GROUP (SAC)
MALMSTROM AIR FORCE BASEZ., MT $9402

28 JAN 183

REPLY TO
ATTN OF: JA

sussecT: Letter of Appreciation - Major Ronald L. Reeves, USA, MC

to0: AFIP/CC
Washington DC 20306

1. On 6 and 7 January 1983, a General Court-Martial was held
at Malmstrom Air Force Base, Montana. This case involved a
brutal assault by immersion burn on a four-vear old girl.

The case was hard fought and contained many legal and factual
issues. I am glad to say the prosecution was successful in
this case.

2. I must point out that the government would have had. no
case at all if it were not for the expert testimony of

Dr Reeves. I found him a truly remarkable man. His testi-
mony was complete yet easy for the ordinary layman to under-
stand. While Dr Reeves was at Malmstrom AFB, he was kind
enough to talk to medical personnel at Columbus Hospital

in Great Falls, MT as well as the Malmstrom AFB Hospital,

on the subject of child abuse.

3. As a base prosecutor I can tell you that in the future
we will be using the services of Dr Reeves and the entire
staff of the AFIP in more of our cases.

4., I am very thankful the Armed Forces of the United States
have the services of such an expert as Dr Reeves.

A -
d%b/"' ¢ ]
OEN A. ARRIGO, Captain, USAF

Assistant Staff Judge Advocate
Chief, Military Justice

Peace .. . . s our Profession

20
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CA, 18 month WF
2/22/82, John Hopkins Hospital
Baltimore, Maryland

INVESTIGATED BY: FBI, Army CID

MEDICAL EXAMINER OPINION: COD: Blunt Head Trauma
MOD: Undetermined

EXPLANATION: (by Father) While playing football with
CA, he tried to tackle her . . . as he lifted her off
the floor he lost his balance and fell with CA under
him . . . but the baby fell backwards onto the tile
floor and he landed on top of her.

PROBLEMS: Won't prosecute without medical examiner's
opinion.

1. Medical examiner did not do complete autopsy.

2. Medical examiner was not furnished with wvaluable and
necessary investigation reports.

3. Medical examiner was not furnished with all
hospital records and doctors' opinions.

4, CA was in hospital more than 10 days. Many bruises
were fading. Those remaining were masked by very
dark lividity. Medical examiner didn't incise skin
looking for injuries.

Medical examiner didn't determine or consider

child's clinical condition at time of admission.

Medical examiner misinterpreted autopsy findings

leading to incorrect statements.

example: "normally developed, well nourished
child for age"

Absolutely NOT true - CA was severely malnourished

and dehydrated on admission to hospital. This was

masked at autopsy by hospital treatment.

CA was waterlogged causing her to be normal if you

only look at the numbers.

Medical examiner only referred to acute injuries.

There are unlimited records proving CA was also

chronically abused and neglected.

Medical examiner unable to say injuries could not

have occurred accidentally.

a. Was only considering part of the injuries while

ignoring the rest - CAN'T DO THAT!

b. Formed opinion while working in a vacuum.

c. Did not have police support or cooperation.

Many physicians in hospital thought child was abused

but none transmitted their concerns to the Medical
Examiner.

RESULT: Case was re-reviewed using all the information
and facts available. Father was indicted by Federal
Grand Jury. Pleaded Guilty.
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United States Attorney
District of Maryland

United States Courtkouse, Eighth Floor 301/539-2940
101 West Lombard Street FTS/922.4822
Baltimore, Maryland 2120}

July 15, 1983

Dr. Ronald Reeves

Division of Forensic Pathology
Armed Forces Institute of Pathology
Washington, D.C. 20306

Pe: United States of America
v. George Peter Thorne
Criminal No. IM-83-00190

Dear Dr. Reeves:

Please be advised that on July 7, 1983, George Peter Thorne changed
his plea in the above-captioned case to guilty of child abuse relating to the
injuries received by Christina Thorne in February, 1982. This plea was part
of negotiations with the United States Attormey's Office under which we will
recamend to the Court, at the time of sentencing, that a sentence of imprison-
ment for fifteen (15) years be imposed on Mr. Thorne for his conduct.

I would like to take this opportunity to thank you for your partici-
pation in the successful prosecution of this matter. If you wish to contribute
your thoughts to the judge for purposes of sentencing or if there are any
matters which you feel we should stress at that time, please feel free to
contact me. I am also available if you have any questions concerning this
case.

Very truly yours,

J. Frederick Motz
United States Attorney

b i1

Mark H. Kolman v
Assistant United States Attorney
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This edition of the Forum econtains several articles dealing with the problem
of battered children. CPT Tom Benjamin of Fort Meade discusses problems of proof,
provides @olid advice for investigation and lists several ezcellent sources of
ezpertise to assist trial cownsel in the prosecution of this type of offense. A
"government brief" and several "sample specs” discuss recent case la and techniques
of charging in battered child cases. Aleo, in this month's Forum CPT Jim Underhill
explores the requirements and procedures involved in obtaining an extraordinary
urit on behalf of the govermment. 4And, CPT Dave Crane, Fort Bragg, provides valuable
practical advice in preparing for and conducting effective voir chm .

Many trial ecwnsel have gent us their responses to our questionnaire onm TCAP
services published in the December Forum. These responses will help us to better
serve you. We intend to publish articles in future issues on topics suggested by
you. In addition, based on your suggestions, we intend to publish an index for the
Forum, in the July issue, at the end of ome year of publication. We welcome your
advice, your ideas and your Reader Notes!
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TRIAL COUNSEL FORUM is dedicated to fostering professionalism, excel-
lence and pride of us Army "trial counsel through the exchange of
prosecutorial information and techniques. It is published monthly
by tpe Trial Counsel Assistance Program, United States Army Legal
'Ser\uces Agency, Nassif Building (JALS-GA-T), Falls Church, Virginia
22041 (AV 289-1804), and it supersedes the GAD UPDATE. The views
and opinions expressed in TRIAL COUNSEL FORUM are not necessarily
those of The Judge Advocate General or The Department of the Army.,
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Issues In Child Abuse/Homicide Cases

1. Child abuse is one of the most underreported and underprosecutel crimes in
today's society. The factors contributing to this situation are many. Chief
amorg these are the relative privacy of the hame in which child abuse crimes occur,
and the reluctance of other family members to testify against the quilty party.
At Fort Meade, we have recently campleted an Article 32 investigatinn into the
beating death of a 2-month-old infant. As this was the second homicide of a
child at this installation in the past year, this area has been a great concern.
Therefore, it seems important to share same of the problems which have heen
faced in the prosecution of these cases.

2. Both cases involved a mix of family mermbers between military and civilians.
Chapter 2, AR 27-10, and the Memorandum of Understanding between the Department
of Justice ard the Department of Defense set forth therein, establish the proce—
dures for determining wvhether the offense will be investigated by CID or the
FBI. Problems arise when there is a dispute between the two investigative agencies
as to who are properly the subjects of the investigation, or how the investigation
should be corductel. In the most recent case at this post, the FBI was notifiel
immediately upon the death of the infant. The FBI assumed investigation of the
case because there were two civilians amd one servicemamber living with the
child. However, the FBI agents indicatel that they did not intend to interview
any of the suspects until after the funeral services, approximately 2 weeks
after the death had occurred. CID, with SJA approval, opposed this plan, and an
agreement was reached with the FBI that allowed CID to begin the investigation
on its own. However, 4 days had elapsed fram the death, during vhich all three
suspects were living together in the same apartment. This fertile opportunity
for the guilty party to coerce, intimidate, or even beg the other family members
not to make statements could have been avoided had all potential witnesses been
interviewed shortly after the death.

3. Ancther reason for the immediate interviewing of all possible witnesses, to
include all neighbors in the area of the suspects' house, is that very quickly
witnesses will adopt the version of the facts as relatedl to them by the suspects.
Neighbors who could be valuahle sources of information are going to be very
reluctant to accept the allegation that their frierds next door beat their haby
to death. The information that they are willing to provide will bhe tailored to
their own beliefs, and it is amazing how quickly they will adopt the explanations
provided to them by the suspect family members. This resistance will he hari to
overcane, regariless of how conclusive or revolting the autopsy €fimdings may be 2
weeks later.

4. The present case presented the classic shell game to the prosecutors ani the
Article 32 officer. Three adults lived in the quarters in which the baby Aied.
The autopsy revealed that the victim, a 2-month-old infant, diel from massive
brain hemorrhage caused by severe slapping. The time of the fatal injuries could
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only be placed at approximately 2 hours to 2 days before the death. Other injuries
found in this infant were six fractured ribs, approximately 3 weeks old, and severe
bruising of the huttocks, approximately 10 days to 3 weeks old. All three suspects
had access to the child; however, no motive for any of them to cammit the assaults
cculd be determinad. Only one of the civilians was originally willing to make a
statement, in which the sevicemarber was alleged to have acted in a hizarre manner
when aroand the child. At the Article 32 investigation, both civilians testified.
However, the inconsistencies in their testimony as compared to their previous
statements eroded the circumstantial evidence which implicated the servicemermber.
After seven sessions, testimony from 20 witnesses, and over 500 pages of trans-
cript, the end result was that none of the three cculd be isolated as a solid
suspect. The case is presently being considered by the U.S. Attomey s Office
for presentation to the Federal Grand Jury.

5. The autopsy is an important part of any homicide investigation. It becames
more crucial vhen a diffuse pattern of injuries of differing ages may be the only
way to refute the accused's explanation of accidental death. It is important to be
familiar with the prwedur% followed by hospital personnel when a questionable
death occurs, and insure that those persons who will be notified are keen to the
indications of possible child abuse. If the death is wrongly attributed to
natural causes prior to a camplete autopsy the first trial issue has been created
for the defense. An incouplete autopsy may be the prosecutor’s worst enemy at
trial, even if the true cause of death is properly noted and documented. Other
possible causes of the injuries, regardless of their believability, need to he
considered and excluded. The military is blessed with a number of forensic experts
at the Armed Forces Institute of Pathology, located in Washington, D.C. The
staff pathologists at AFIP have repeatedly enmphasized their willingness to assist
in any investigation, whether or not it involves a homicide, when medical testi-
mony may be an important facet of the case. At a minimum, AFIP should be consulted
before any autopsy is begun if there are indications that foul play might be
involved in the death. AFIP pathologists will even fly to your location to
canplete or assist in the autopsy, if they are requested. AFIP's legal staff
can also provide gquidance if the question of jurisdiction or the policies of the
loml coroner create doubt as to who has the reponsibility to complete the autopsy.
Their expertise, their willingness to assist and educate both the prosecution
ard the defense, and the incredible resources for the production of exhibits
(photographs, charts, etc.) are virtually overwhelming.

6. Of the many resources which were utilized in the preparation of this case, of
most value were the services of the Ammed Forces Institute of Pathology.
Specifically, Or. Ronald L. Reeves, MAJ, MC, of the Division of Forensic Patholagy,
was of invaluable assistance. 'Dr. Reeves specializes in forensic pediatrics, and
is the resident expert at AFIP on the detection and documentation of injuries
occurring fram child abuse. In addition to his impressive qualifications and
extensive knowledge in this field, Dr. Reeves is an excellent courtroom witness
and is extremely adept at reducing camplex merlical descriptions to understandable
terms. He was guest lecturer at the TCAP Regional Seminar at Fort Belwoir in
January, and has repeatedly offered his assistance to any trial counsel or other
law enforcement personnel who are faced with a child abuse or homicide offense.
Dr. Reeves and other members of the Forensic Pathology Division can be reached at
the Armed Forces Institute of Pathology, Washington, D.C. 20306; AUTOVON 291-2361/
3287. Dr. Reeves 1s also interested in reviewing any closed cases in which
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,/ suspected dmild.abuse was not prosecuted for lack of physical evidence or incon- ‘

clusive findings by medical personnel. Any trial counsel who has struggled
ard pulled teeth to get photographs, charts, drawings, or other exhibits prepared
for trial will find the support provided by AFIP to be incredible. AFIP's pro—
duction capabilities will likely far exceed anything available at your installa-
tion. Anyone who is preparing a case in which the medical evidence may be an
issue should consult with AFIP personnel to determine what support they can

provide.

7. Ancther resource uncovered during this investigation was the National Center
on Child Abuse and Neglect, an agency of the U.S. Department of Health and Human
Services. The National Center operates the Clearinghouse on Child Abuse ard
Neglect Information at 1700 North Moore Street, Arlington, Virginia 22209, (703)
538-8222. Lucy Younes, Legal Analyst for the National Center, is available for
consultation on legal issues arising in child abuse prosecutions. The National
Center maintains a vast computer storehouse of information regarding child abuse
statistics and case law. Ms. Younes is interested in assisting research efforts
pertaining to child abuse prosecutions, amd can be especially helpful with rare
or first impression issues that may arise, such as federal interpretations of
state child abuse laws. Every case involving child abuse or related issues
decided in Federal, state, and military courts is recorded in the camputer bank,
with abstracts of each case decision made available. For instance, the National
Center was very helpful in providing case law regarding prosecution of parents of
abused children on the theory of negligent homicide, or failure to meet a legal
duty to protect the child, vwhen it could not be proven that the parent was the
one wvho actually inflicted the injury. The Clearinghouse also has a number of
valuable publications which are avajlable for the asking. Among these are Child ‘
Abuse and Neglect in the Military Cammunity-Annotated Bibliography, ani Child Pro-
tection in Military Cawnunities. ,

8. Children are perhaps the most defenseless of all criminal victims. When the
source of their fear is sameone in their own home, the result is a tragedy beyond
canrrehension. Comparisons of the mmber of reported instances of child abuse to
the nunber of prosecutions indicate that, for many reasons, this crime is too
often overlocked. As prosecutors, we can only insure that every resource is
utilized and every effort is expended in bringing the guilty person to justice.

CPT THOMAS J. BENJAMIN
Chief, Military Justice
Fort Meade, MD

[TCAP note: The National Clearinghouse on Child Abuse and Neglect Information,
to which CPT Benjamin referred, will do the canputer search of its data base and
send you a camplete printout. There is no charge to you or to the Army. The
Clearinghouse's information specialist, Fred Parris, in conjunction with Attor-
ney Younes, will assist you in tailoring the camputer search to your particular
neads. The Clearinghouse will also serd you a catalogue of its available publi-
cations. For a camputer search or for a catalogue, call (703) 558-8222, or write
to the address in CPT Benjamin's article.]
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DEPARTMENT OF THE ARMY
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P REPLY To
ATTENTION OF;

AFZI-JA-MJ 14 March 1983

SUBJECT: Letter of Appreciation, MAJ Ronald M. Reeves, M.D.

THRU: Commander Jerry D. Spencer, M.D., J.D.
Chief, Division of Forensic Pathology
Armed Forces Institute of Pathology
Washington, D.C. 20306

TO: Major Ronald M. Reeves, M.D.
Division of Forensic Pathology
Armed Forces Institute of Pathology
Washington, D.C. 20306

1. I wish to express the sincere appreciation of both the Post Commander, COL
Giac P. Modica, and myself for the invaluable assistance you rendered to us in a
recent investigation of a child homicide. You performed the autopsy in this
case and made numerous trips to Fort Meade to assist the prosecutors and defense
in preparation for an Article 32 investigation. Attorneys on both sides of this
case have expressed to me their personal gratitude for the time and effort
expended by you in explaining to them your autopsy findings, and educating them
in the complexities of forensic pathology. -

2. I reviewed the transcript of your extensive testimony at the Article 32
investigation, and had several opportunities to discuss the case with you
directly. Your ability to translate medical evidence into tangible and under-
standable terms is truly remarkable. I was particularly impressed by your
initiative in considering alternate explanations for the cause of death and
determining their plausibility by medical analysis and oonsultation with other
experts. You exhibited enthusiasm and dedication that are true credits to the
medical profession and to the Army Officer Corps.

3. You continue to inpress me and other members of the Judge Advocate General's
Corps with your willingness to share your knowledge and expertise at any time,
and often at personal inconvenience. an example is your recent lecture at the
Regional Seminar for Army Prosecutors held at Fort Belvoir. I can assure you
that your expertise and devotion to duty have already had a powerful impact,
both on those law enforcement personnel who have dealt with you and those who
have merely heard of your reputation. The result has been a heightened aware-
ness of the serious problem of child abuse in the military.

olonel, JAGC
Staff Judge Advocate

4. Thank you.

a2

Ronnid L. Reeves, M.D.
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CASE: SM, 2 week WM

INVESTIGATED BY: Naval Investigative Service

MEDICAL EXAMINER'S OPINION: Case NOT referred to Medical
- Examiner

HISTORY: Two week old child was rushed to Tripler AMC
essentially brain dead. Father, who for the first time
had been left alone with the child, said child had a
seizure while he was changing SM's diaper.

When he first rushed into the hospital, he was
challenged by a doctor who asked "What did you do to
him". The father was caught off guard and said -

"I didn't do anything”. After that, everyone left him
alone and before long he was treated like the victim.

The pathologist who did the autopsy was not qualified
to do such a case and misinterpreted the injuries and
failed to identify others which were obviously important.
The Medical Examiner was never notified.

I came across this case in a routine review of old
cases and had the case reopened. By reviewing the
medical records, autopsy report and investigation reports,
it was determined that this was a Classic Shaking Whiplash
Infant Death Case which could not be accidental. The
case was presented at an Article 32 and subsequently at
a General Court Marshal. See the attached letter.

KEY POINTS: Any death of a child deserves an autopsy by a
competent forensic pathologist who understands the unique
and unusual characteristics of child abuse cases. If that
18 not done, the case should be reviewed by such an
expert. Re-autopsy may be indicated in selected cases.

Investigators assigned to such cases should be
specially trained for this type of work and must be
willing to question the medical examiner or anyone else
to make sure no steps are left unturned.

If this child had sustained the trauma at birth, it
would never have left the hospital alive. Much less gain
weight and feed and develop normally.

Any death of a child should be handled as a homicide
until proven otherwise. All deaths must be autopsied
(completely) by Forensic Pathologists with special
training and expertise in child abuse.



Ronaid L. Reeves, M.D.
Foreagic Pathologist
4770 Loncashure Lane

DEPARTMENT OF THE NAVY Tallnhassee, Floridn 32308
NAVAL LEGAL SERVICE OFFICE
BOX 1248
PEARL HARBOR, HAWAIlI 96860 In raply rafor to

4 August 1983

From: Senior Trial Counsel
To: Commanding Offji , Armed Forces Institute of Pathology

Subj: Lett Appreciation for Major Ronald L. Reeves,
Medfcal Corps, U. S. Army, in the General Court-Martial
case of UNITED STATES v. Dennis W. MITCHELL, U. S. Navy

1. In the above case Dr. Reeves routinely reviewed a Naval
Investigative Service report concerning the untimely death of the
above accused's two week old infant son. The report concluded
that birth trama could not be ruled out as the cause of the
infant's death. This opinion was predicated upon an erroneous
opinion of a resident pathologist who performed the autopsy and
who was inexperienced in forensic pathology, particularly infant
cases.

2. Dr. Reeves later review of the Naval Investigative Service
Report and his subsequent investigation of the case disclosed
that the child died of whiplash shaking syndrome. His
identification of the mechanism of death led to further
investigation by local authorities and, ultimately, to Seaman
Mitchell's trial by general court-martial. Dr. Reeves' pretrial
testimony was the catalyst for the accused's later decision to
acknowledge his wrongdoing and to plead guilty to involuntary
manslaughter. Dr. Reeves' testimony at trial was instrumental in
securing the accused’'s sentence which included Dishonorable
Discharge and confinement at hard labor for three years, the
maximum punishment jurisdictionally permissible. Dr. Reeves was
able to make complicated medical concepts easily understandable
to all who listened.

3. Dr. Reeves' is hereby commended. Through his dedicated
efforts an offender has been brought to justice whose crime would
have otherwise gone undetected.

gz

MAJOR, USMC

Copy to:
Dr. Reeves
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CASE: FW: 10 month old male

INVESTIGATED BY: Naval Investigative Services and
the FBI
(Territory of Guam)

HISTORY GIVEN BY FATHER: On September 9, 1983, at about
5:00 p.m., the father had laid FW down for a nap. About
one hour later he was found dead by the father. Autopsy
was done by Naval Pathologist. He could not determine
cause of death although it appeared to be due to asphyxia.
Findings were also consistent with a SIDS death.

The case was referred to the Regional Forensic
Pathologist Consultant for the Navy at San Diego. He
concluded it could be signed out as a SIDS although he
could not exclude a homicide. He also could not say it
was a homicide.

The case was then referred to the AFIP where the
Chairman of the Department concluded that the case was
suspicious, but went on to say that the manner of death
was undetermined.

While the Navy was proceeding with its investigation,
Dr. Reeves was contacted by the FBI to review the case.
Based on the autopsy report and background investigation
including FW's past medical history, Dr. Reeves advised
that FW was smothered and also warned that the parents'
new child's (due shortly after FW's death) life would be
at great risk and it might also be killed. This was
relayed directly to the U.S. Attorney in Guam by
telephone. Because of opposing opinion from other
Forensic Pathologists, no action was taken. This
abruptly changed a couple of months later when the new
child was taken to the emergency room in serious
condition from asphyxia. Dr. Reeves was invited to
present his case to the Federal Grand Jury in Guam
which then indicted both the mother and father for
murder, conspiring to commit murder and attempted
murder.

DISCUSSION: The only difference between my review and
that of everyone else is that I took all the facts into
consideration - especially FW's past medical history.
FW was seriously abused his whole life and was
hospitalized five times in his short 10 months of life.
No one wanted to call it child abuse until one of the
last admissions when they finally took him out of the
home. FW did great every time he was out of the home.
He never did well at home. The day he died, he had
only been returned to his mother and father from foster
care for little more than one hour.
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(Past Medical History is well summarized in pathology

report - a copy is enclosed)

At trial, both parents pleaded guilty.

PROBLEM:

Diagnosis of child abuse was missed long
before the fatal event. This death was
predictable and preventable.

Pathologist took the time to review the
extensive records of FW's past history -
but then did not know how to use it.

The two experts simply blew it. They
ignored the basic principles of forensic
pathology. You must consider all facts
and evidence in context to all the
surrounding events and circumstances.

Background of parents strongly supports
case.

Clear established pattern of repeated
abuse - "the battered child syndrome".

"Failure to thrive" that is non-organic
must raise the question of abuse and
neglect.
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CLINICAL SUMMARY:

This infant was born in a civilian hospital in Oregon on 25 October 1982. The birth
weight was 4 pounds 13 ounces. Both parents are 18 years of age and also have a 2
year old daughter. The father is an E-2 electrician. The mother is not employed out-
side the home. The family moved to Guam in mid-February.

Prior to this infant's death he had five hospital admissions. On 16 March 1983 he was
admitted for failure to thrive at 4-1/2 months of age. He had been seen on several
occasions at the Pediatric Clinic for weight loss. On 26 February he weighed 9 pounds
10-1/2 ounces. He declined in weight to S pounds 6 ounces on 6 March .and 9 pounds 3
ounces on the-day of admission. The mother reported difficulty with the baby frequent-
1y spitting up most of his formula. Physical examination reveaied a cachectic appear-
ing small 4-1/2 month old male with a marked decrease in subcutaneous ‘tissue in all re-
gions of the body and in the gluteal region in particular. He had a right hydrocele
and perineal Candidiasis. The examination was otherwise unremarkable. During this
hospital course the patient ate eagerly with minimal regurgitation. The infant initial-
1y was not socially responsive but after several days interacted more frequently with
+he Nursery staff with smiles and wanting to be held. He gained 1 pound 3 ounces over
the 5-day hospitalization. The patient was discharged on 21 March weighing 10 pounds

€& ounces and in excellent condition. The patient was to follow-up in the Pediatric
Clinic for weight check. The family was to confer with the hospital Social Worker and
the Navy Relief Nurse.

Following discharge from the hospital the family failed to keep three scheduled appo‘-
ments with the Pediatric Clinic. On 7 April 1983 the infant was readmitted to the hos-
pital because of poor weight gain. 1In the interval between hospitalizations the child
had lost 3 ounces and now weighed 10 pounds 3 ounces. The mother claimed to be feeding
_the infant up to 32 ounces of Isomil formula per day. She stated that she wes using
only one can of Isomil powder per week which would provide the baby with approximately
16=1/2 ounces of Isomil per day. The baby appeared thin and undernourished. There was
moderately severe perineal Candidiasis with inguinal lymphadenopathy. Over the 20-day
hospital course he demonstrated a weight gain of 36 ounces with demand feedings only.
Child Protective Services was notified and was to visit the family twice a week. He
was to be followed up in the Pediatric Clinic and arrangements for family visits by the
Navy Relief Nurse were also made.

On 11 May 1983 the baby was seen in the Pediatric Clinic for a weight recheck. He had
gained 6-1/2 ounces in the previous week. The parents, however, had noted pain on move-
ment of the right leg for several days prior to the visit. An examination revealed a
tense, tender, and swollen right thigh. There was pain on motion and manipulation of

the right leg. Also noted was a moist sounding cough that occurred more frequently at
night and in the early morning. This was felt to represent reactive airway disease.

An x-ray revealed a spiral fracture of the left tibia and a periosteal elevation of both .
tibia, more pronounced on the right. There was a periosteal reaction of the right femur.
The parents had no definite explanation for the injuries. A bone scan 2 days after ad-
mission at Guam Memorial Hospital showed increased uptake of the right mid-femur and mid-
tibia on the left confirming the suspected fractures. A Spica cast was applied. The
patient wes discharged to foster care by court order on 27 May 1983.
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On 3 June 1983 Frenklin was readmitted to the hospital by the foster parents because
of difficulty managing the cast. The foster mother had been up for the previous 4 to
5 nights because of diarrhea and irritability. An admission physical examination re-
vealed a right hydrocele and a questionable hernia. There was a red raw diaper derma-
titis with satellite lesions extending over the entire back and groin and anterior
thigh. Stool cultures were negative for enteric pathogens. A seborrheic dermatitis
over his face and behind the ears was treated with 1% Hydrocortisone. The rash im-
proved over 3 to 4 days. The Spica cast was removed on 10 June and he was discharged
to his foster parents on 13 June.

On 1 September 1983 he was admitted for repair of the right inguinal hernia. He did
well and was discharged to his foster parents on 2 September 1883.

On 9 September 1983 at 1300 hours he had his second DPT-OPV vaccine at the Andersen
RAir Force Base Clinic. His foster parents reported that he had had a slight inter-
mittent cough for the previous few days. At 1530 on 9 September he was returned to
his natural parents. They reported him intermittently crabby and attributed this to
“his injection earlier in the day. The father reports that he laid Franklin down for
a nap on his back at approximately 1700. He checked on him 10 to 15 minutes later
and he wes on his stomach breathing normally. The father checked on him again around
1730. The mother went to awaken him for supper at 1800 and found him blue and unre-
sponsive, with his face down in a pillow. The father attempted mouth-to-mouth resus-
citation. He was brought to the U.S. Naval Hospital, Guam, Emergency Room by ambu-
lance. Resuscitative efforts proceeded in the Emergency Room for about 30 minutes.
. He was pronounced dead at 1902 hours.

GROSS DESCRIPTION

EXTERNAL EXAMINATION:

The body is that of an unembalmed Caucasian infant that appears to be consistent w1th -
the stated age of 10-1/2 months. No contusions, abrasions, or lacerations are identi-
fied. The body weighs 18 pounds 8-1/2 ounces and measures 70 centimeters in length.
The crown-rump length is 47 centimeters. Rigor mortis and moderate dorsal lividity
are well developed. The scalp is covered by a small amount of fine hair. The head
circumference is 45 centimeters. The irides are gray and the conjunctivae and sclerae
are clear. The pupils are equal and measure 0.5 centimeters in diameter. Dentition
is absent. The neck and thorax are symmetrical and free of palpabie masses. The chest
circumference is 45.5 centimeters. The abdomen is flat. No abnormai masses are pal-
pable. The abdominal circumference is 42.5 centimeters. The genitalia are normally

" developed. The extremities are normally developed and are otherwise unremarkable. The
back is unremarkabie. Vertical incisions into the subcutaneous adipose tissue are made
in the buttocks and down the posterior surface of both legs extending to the lower calves.
lo subcutaneous hemorrhage is noted. The following evidence of treatment is present: An
NG tube is in place, an oral tracheal tube is in place, an arterial line is in place in
the right inguinal region, EKG electrode patches are in p]ace on the chest and abdomen,

there is a partially healed right lower quadrant transverse incision measuring 4.0 centi-
meters in length.
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Telephone: 472-7332/7283
October 14, 1984

Ronald L. Reeves, M.D.

Associate Medical Examiner
Broward Medical Examiner's Office
Department of Pathology

Division of Forensic Pathology
5301 S.W. 31 Avenue

Fort Lauderdale, Florida 33312

Re: United States v. Watts, Criminal Case No. 84-00029,
District Court of Guam

Dear Dr. Reeves:

The defendants in the above-entitled case were sentenced on ‘
October 12, 1984. Franklin Eugene Watts, Jr. received life imprisonment
and Deanna Watts received ten years imprisonment, both the maximum
possible sentences to the charges under which they pled. This office is
especially thankful for your genuine cooperation and admirable profes-
sionalism which made this prosecution a reality.

As you already know, this case could very well have not been
prosecuted for various reasons. It was only through your sustained and
vigorous support that two murderers were convicted. I personally felt
very strongly about this case as I know you did. Although In the great
scheme of things, it may not have the lasting notoriety of some national
prosecutions, I have drawn more personal satisfaction from this
prosecution than from many others.

I hope your own professional satisfaction was equal to my own.
Sincerely,

DAVID T. WOOD
United States Attorney
District of _Guam

2//

Yy
/B, PROC VERNIER, JR. ®

A;sistant U. S. Attorney
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CASE: AM 6 Year 0ld WF

INVESTIGATED BY: Ocala Police Department

MEDICAL EXAMINER'S OPINION: Child Died of Asphyxia due to
Strangulation and Entrapment in a Refrigerator.

STATEMENT BY PARENTS: None. It was later determined that
the father was home intoxicated and the mother was out
with her boyfriend.

DISCUSSION: Based upon the medical examiner's opinion,
the motel owner, an elderly lady who had owned and
operated this small business for more than twenty years,
was arrested on Christmas Eve and charged with
manslaughter under an outdated and unused felony
abandonment law for leaving an abandoned refrigerator on
her property allowing this child to get killed.

This 1s an extremely interesting case since it
illustrates so many things that should be done and should
not be done. There was no adequate investigation done by
anyone. Noone ever attempted to determine who murdered
this child because everyone was so intent on prosecuting
the motel owner under this outdated and vague law. The
big problem is that the child did not die because she was
entrapped in the refrigerator. She died because someone
strangled her and then tried to dispose of the body in a
hurry by stuffing it in the refrigerator. This was proven
by showing that the lividity in the child was formed after
death (which any competent forensic pathologist knows will
happen) instead of having developed prior to death as the
medical examiner had determined.

After this mistake was explained to the medical
examiner and he had an opportunity to consult with other
forensic pathologists, he went to the Judge on the day the
trial started and told him that he would not be able to
testify as to the cause of death. The case was dismissed
against the hotel owner. Noone has ever been charged in
this case because an investigation was never done. Local
authorities have not been willing to try to determine who
actually killed the child.

COMMENTS: This is a classical example of a case that
never had a chance. There has to be a timely and complete
investigation in any death of a child - especially one who
should have immediately been recognized as being a
homicide victim. The negligence on the part of law
enforcement and the medical examiner caused extreme mental
anguish and suffering for this elderly lady who had done
nothing wrong. The prosecutor was so intent on trying her
that he never stopped to think about the evidence or the
lack of evidence. This tragic type of case should never
occur and can be prevented only by corporation between all
parties who are competent in their own field of expertise.
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UNUSUAL CASES AND PROBLEMS

1. A Medical Examiner in a large metropolitan office,
autopsied a small child who had been brought into an
emergency room DOA. The autopsy revealed that the child
had died of a ruptured A-V vascular malformation. There
was no significant 1investigation done.

Several years later I was asked to review the case because
two doctors in a hospital were being sued for malpractice
in not recognizing the fact that the child had a bleed of
the brain. Review of the case proved that in fact the
child died of blunt head trauma. We were able to prove,
based on the age of the injury that there was no
negligence on the part of any physician. However, because
of a lack of any evidence or investigation to document who
may have injured the child the case could not be
prosecuted. All deaths involving children must be
investigated as homicides until proven otherwise.

2. A Forensic Pathologist in Colorado testified that a
child had died of severe blunt head trauma. He
specifically stated that the dura was lacerated and there
was a skull fracture which involved the entire skull.
Interestingly, he described the brain has being perfectly
normal. This contradiction should have been picked up by
everyone involved including the investigators and
prosecutors. The dura is extremely strong and cannot
easlly be torn. If there is enough force to tear the
dura, the brain will be severely destroyed. Review of his
autopsy photographs revealed that the severe skull
fracture was only where he had cut the skin in order to
reflect the scalp. The damaged dura was caused by his
poor technique in removing the brain. This child was
murdered but not in the way described and testified to by
this pathologist. Obviously, this is a dangerous
situation for a prosecutor to go into trial especially if
the defense has a competent medical consultant.

3. A trial in Georgia regarding a child with immersion
burns of both hands resulted in the defense bringing in
five (5) forensic pathologists to dispute my contention
that these were non-accidental injuries. To prove other-
wise, we asked each expert to show how the hands were
placed in the water. Not one of the experts could do that
because none of them had stopped to actually determine
what had happened and certainly never expected such a
guestion in court. There answers varied. On rebuttal,
with permission of the court, I rolled up my sleeves, used
a magic marker and duplicated the burn pattern on my own
hands and arms. There expert who was present at that time

10
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agreed that 1t was a correct duplication of the burns. I
then immersed my hands in some soapy water prepared for
this demonstration and in fact showed to everyone's
satisfaction that the injuries were inflicted immersion
burns and that the hands were turned a 180 degrees from
the way the defense experts had concluded. This
illustrates several points. You don't have to accept the
opinions of any expert at face value. The expert must be
able to explain and support his opinion. Many experts
that are for hire spend very little time trying to under-
stand the truth since all they are interested in is
testifying as to what the defense attorney wants him to
say. They don't expect anyone to challenge them on
specifics.

4. A small child in Georgia was rescued by his mother
from his crib that had been engulfed in flames inside of
their house trailer. The mother was considered a hero (by
some) and there was virtually no investigation. The
prosecuting attorney asked me to review the case. This
is truly one of the most interesting cases I have ever
seen. Review showed some horrible errors in
investigation, documentation, and interpretation. Some of
the errors made include:

1. There was no accidental fire. The fire was the
result of arson started by the mother. When the
investigators were given this opinion, the State
Fire Marshal investigated and said that it was an
accidental fire because there was a Bic Lighter
at the foot of the bed. There was clear evidence
of an accelerant. No fire studies were done.

The burns on the child were from hot water and not
from a flame.

When asked, investigators said when the child was
brought out of the fire that it was clothed in
clean freshly pressed pants and shirt. THERE WAS
NO SOOT. THERE WAS NO SINGEING OF THE HAIR.
THERE WAS NO CARBON MONOXIDE INHALATION. THE
CLOTHES WERE SPOTLESS AND HAD NO FIRE DAMAGE
ALTHOUGH THE CLOTHING COVERED MANY AREAS THAT
WERE BURNED. Anyone should realize that when a
fire burns someone through their clothing bad
enough to leave an injury, you would expect

some damage to the clothing as well.

The mother stated that she had noticed the smoke
while she was outside the house trailer which

was closed. His room was also closed at the
other end of the trailer. The child would have
been dead from smoke inhalation before the mother
would have even seen the smoke.

MOTHER WAS CHARGED WITH CHILD ABUSE AND ARSON. SHE
CONFESSED AT HER TRIAL.




PROSECUTION OF NON-FATAL CHILD ABUSE CASLES MUST BE

HANDLED JUST AS VIGOROUSLY AsS DEATH CASES. Attached 1is
a selected article from the September 1983 Trial Counsel

Forum. This is a publication of the Trial Counsel .
Assistance Program of the United States Legal Services
Agency. This is provided only to show how a prosecutor

can use some of the same ideas to prosecute non-fatal
cases of child abuse.

One key consideration must be given to all cases.
That 1s the prosecutor, investigator and medical expert
must consider all possible explanations for injuries
and/or a death. This should be obvious but surprisingly
it 1s commonly overlooked. This approach must start at the
very beginning of any investigation and by necessity will
be carried through to the end of the trial.

The purpose is to determine the truth and prosecute
the guilty. If this is done, then the innocent will be
protected. This concept 1s basic to any 1nvestigation
that I am involved in. ©No expert should ever give an
opinion without knowing all the facts. Once an opinion
is reached, you must be able to support and prove it.
This can only be done if all other possibilities have
been excluded.

The trial is not the time to consider alternatives.
That ideally should have been done and completed prior
to even filing any charges. It must be continually
reviewed and updated as the investigation procceds.
This can only be accomplished by a close working .
relationship between prosecutor, investigator and
medical experts. I strongly recommend that other
possibilities that might come up be presented up
front by the prosecutor. It certainly makes you look
more creditable and shows the jury you are only
interested in determining the truth.

The attached Florida Supreme Court Decision addresses this
issue.

?REA?& @@UWSL&@

Vol. II, No. 9 Septcmber 1983

Winning the "Unfounded" Case: Use of Expert Medical Opinion ~

On 29 September 1982, while she was in her family's Fort Benning quarters
with her stepfather, 15-month-old Tabitha Smith sustained secord-degree burns ‘
over 20% of her body. The child was taken to Martin Army Camunity Hocpital for
trecatznent and an irvestigation was initiatal 1y the CID. Tabitha was imnxliately

photographad by the hospital photographer fram six different argles.
Ronald L. Reeves, M.D.
) Forensic Pathologist
4770 Lancashure Lane
Tallahassee, Florida 32308
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Private Jimmy Dean Smith, Tabitha's stepfather, gave the following accamt
of what had happened: He had placed Tabitha in the bathtub and ran several inches
of lukewarmm water. He turned the water off and went to the kitchen to wash the
supper dishes. Twenty minutes later, he heard Tabitha scream. ‘He ran into the

‘bathrocm to see the child crawling away from the now-runnirng water. After reg-
istering "deception indicated" on a polygraph examination, Private Smith changed
his story slightly. He said he had left wam water running when he left Tabitha
in the bathtub, and had been reluctant to admit that fact because he was afraid
his wife would no longer trust him with the child. He then "passed"” a secord
polygraph examination.

On 6 October 1982, the case agent went to the Smith quarters and placed the
child in the bathtub. -~ The faucet was at the level of the standing child's
shoulder, vhich, in his cpinion, was the most severely burned area. The child
tried to tun the water on while standing in the tub. The agent measured the
water tamperature; it reached 140 degrees in a matter of secords.

The local pathologist opined that the burns could have been intentionally
.inflicted or could have been caused accidentally. In the face of this evidence,
and with the concurrence of one of the trial counsel, the agent "unfounded" the
case ajainst Private Smith.

In Jamuary 1983, Dr. Ronald Reeves of the Armed Forces Institute of Pathology
(AFIP), examined the photographs. It was his opinion that the burns were inten-
tionally inflicted, and that there was absolutely no way that they were acci-
dentally sustained. On the strength of this opinion, Private Smith was charged
with one specification of aggravated assault.

At general court-martial in August 1983, the Government presented the state-
ment of Private Smith, the photographs of Tabitha Smith, and the testimony of
Dr. Reeves. The defense, in support of its claim of accident, presented the

.testimony of the accused, of the CID agent, amd of the soldier who later moved
into the Smith quarters and had problems with the extreme heat of the water.
Private Smith was comwvicted of assault with a means likely to produce grievous
bodily harm and was sentenced to DD, (HL 1 year, and forfeiture of $275.00 per
ronth for 12 nonths.

This case points up the necessity for the trial oounsel to became actively
involved in case investigation right from the start. Subsequent cases of suspected
child abuse at Fort Benning have verified the reluctance and/or inability of

local medical authorities to rerder strorg, decisive cpinions as to the cause of
a child's injuries, and to stick to those opinions on close questioning. If the
trial camsel discovers that weakness early, she can direct the CID to forward
photographs to the AFIP for expert opinion. (The AFIP does review such cases
rautinely, but often this is several nonths after the fact.)

In the Smith case, the AFIP provided the strong, logical testimony of Dr.
Reeves. Not only did he explain how the injuries were inflicted, but he explained
how they could not possibly have been sustained as the accused stated. The AFIP
also provided an artist's rerdering of the manner of infliction of the hurns
vhich illustrated Dr. Reeves's testimony. I urge all trial counsel not to overlook
this exceptional asset in the irwestigation amd trial of child abuse cases.

CPT ANNE M. NORFOLK
Trial Counsel

. Fort Benning, Georgia

Ronsald L. Reeves, M.D.
Forensic Pothologist
4770 Lancashure Lane

11 Tallahassee, Florida 32308
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SUPREME COURT OF FLORIDA

July 28, 1989

Criminal law—Circumstantial evidence—Where the only proof -

of guilt is circumstantial, po matter bow strongly the evideoce
may suggest guilt, a coaviction canrct be sustained unless the

evidence in ipconsistent with any reasonable hypothesis of - .

innocence—Motion for Judgment of acquittal should be granted
io circumstantial evidence case if the state fuils to present evidence
from which Jury can exclude every reasonable hypothesis except
that of guit—ErTor for appellate court to reverse conviction where
state introduced evidence from which jury could have reasooably
rejected defendant’s hypotheses of innocence

STATE OF FLORIDA, Petitioner, vi. RONNIE S. LAW, Respondeal.
Supreme Court of Florida. Case No. 69,97 July 27, 1989. Application for
Review of the Decision of the District Court of Appeal—Direct Coaflict of
Decisions. Robert A. Buterworth, Atomey General; and Maria lnes Suber,
Gregory G. Costas, Bradford L. Thomas, Assistant Atilomneys General, and
Rickard E. Doran, Assistant Attomey General, Acting Director, Criminal
Division, Tallahassee, Florida, for Petitioner. Arthur A. Shimek of Shimek
and Associates, P.A., Pensacols, Florida, for Respondent.

(EHRLICH. CJ.) We have for review a decision of the First

District Court of Appeal, Law v. Stare, 502 So.2d 471 (Fla. Ist
DCA 1987), because of apparent conflict with Lynch v. Stare, 293
S0.2d 44 (Fla. 1974). We have junisdiction. Art. V, § 3(b)(3), Fla.
Const.

The question presented is whether a trial judge may send a
criminal case to the jury if all of the state’'s evidence is
circumstantial in nature and the state has failed to present
competent evidence sufficient to enable the jury o exclude every
reasonable hypothesis of innocence. Stated another way, does the
common law circumstantial evidence rule apply when a trial judge
rules on a moton for judgment of acquittal? We agree with the
district court that the rule applies, but disagree that applying the

“rule 10 the facts of the instant case required the trial judge to grant
Law's motion for judgment of acquimal.

The law as it has been applied by this Court in reviewing
circumstantial evidence cases is clear} A special standard of review
of the sufficiency of the evidence applies where a cooviction is
wholly based on circumstantial evidence. Jaramnillo v. State, 417
So.2d 257 (Fla. 1984). Where the only proof of guilt is
circumstantial, no matter how strongly the evidence may suggest
guilt, a conviction cannot be susained unless the evidence is
inconsistent with aoy reasonable bypothesis of innocence.
McArthur v. State, 351 S0.24 972 (Fla. 1977); Mayo v. State, 71
S0.2d 899 (Fla. 1954). The question of whether the evidence fails
10 exclude all reasonable hypotheses of innocence is for the jury
to determine, and where there is substantial, competent evidence
© support the jury verdict, we will not reverse. Heiney v State,
447 So0.2d 210 (Fla.), cert. denied, 469 U.S. 920 (1984); Rose
v State, 425 S0.2d 521 (Fla. 1982), cert. denied, 461 U.S. 309
(1983). disapproved on other grounds, Williams v Staze, 488 So.2d
521 (Fla. 1986)..

The state contends that applying this rule when considering a
defendant’s motion for judgment of acquittal would run afoul of
previous statements from this Court regarding the standard of
review applicable to such motons. The state argues that the
standard applied by the district court in Fowler v. State, 492 So.2d
1344 (Fla. Ist DCA 1986), review denied, 503 So.2d 328 (Fla.
1987), upon which its Law opinica is founded, conflicts with this
Court’s holding in Lynch? The state coatends that because a
defendant, in moving for a judgment of acquittal, admits not only
the facts as adduced at trial, but also every conclusion which s
fivorable to the state which muy be reasonably inferred from the
evidence, the tnal court should oot be required to grant a judgment
of acquittal simply because the state has failed to preseat evidence

which s inconsiswnt with the defendant’s reasonable by potheses
of innocence.

Upon careful consideration, we find that the view expressed
in Lynch and that expressed by the district court below in the
insant case and in Fowler are harmonious. A modoa for judgment
of acquittal should be granted in a circumstandal evidence case
if the state fails to present evidence from which the jury can
exclude every reasonable hypothesis except that of guilt. See
Wilson v State, 493 So.2d 1019, 1022 (Fla. 1986). Consistent with
the standard set forth in Lynch, if the state docs not offer evidence
which is incomsistent with the defendant’s bypothesis, ‘‘the
evidence [would be] such that no view which the jury may lawfully
take of it favorable to the [state] can be sustained under the law.”
293 So.2d at 45. The sate's evideace would be as a-matter of law
“insufficicnt to warrant a coaviction.” Fla. R. Crim. P. 3.380.

It is the trial judge's proper task to review the evidence to

detcrmine the prescnce or absence of competent evidence from
which the jury could infer guilt to the exclusion of all other
infcrences. That view of the evidence must be taken in the light
most favorable to the state. Spinkellink v. State, 313 So0.2d 666,
670 (Fla. 1975), cert. denied, 428 U.S. 9U (1976). The state is
pot required to “*rebut cooclusively every possible variation™? of
events which could be inferred from the evidence, but only to
introduce competent evidence which is inconsistent with the
defendant's theory of events. See Toole v. State, 472 So0.2d 1174,
1176 (Fla. 1985). Ounce that threshold burden is met, it becomes
the jury's duty to determine whether the evidence is sufficient
to exclude every reasonable hypothesis of innocence beyond a
reasonable doubt. -

If the rule were not applied in this manner, a trial judge would
be required to send a case to the jury even where no evidence
contradicting the defendant’s theory of innocence was present, only
for a verdict of guilty to be reversed on direct appeal. We agree
with the Fowler court that

it is for the court to determine, as a threshold matter, whether
the state has been able to produce competent, substantial
evidence to contradict the defendant’s story. If the state fails
in this initial burden, then it is the court’s duty to grant a
judgment of acquittal to the defendant as to the charged offense,
as well as any lesser-included offenses not supported by the
evidence . . . . Otherwise, there would be no function or role
for the courts in reviewing circumstantal evidence, as was
stated so well in Davis v. State, 436 So.2d [196 (Fla. 4th DCA
1983)], 200: “If we were to follow the state’s logic, a trial judge
could never . . . grant a motion for judgment of acquittal
pursuant to Florida Rule of Criminal Procedure 3.380 when
the evidence (is] circumstandal. Instead, every case would have
to go to the jury.”
Fowler, 492 So.2d at 1347.

We now turn to the case at bar. This is a tragic case, which
descrved, and has received, many hours of careful judicial
coasideraton. The relevant facts are that respondent Roanie S.
Law was charged by indictmeant with first-degree murder caused
during aggravated child abuse in the death of his girlfriend's three-
year-old son, Louis James Dees IV, known as *‘Little Jim.” Litte
Jim was found dead in his bed on the moming of February 10,
1985. The cause of death was established to be a subdural
hematoma caused by blunt trauma to the head.

At trial, Law raised several hypotheses of innocence, including
that Litde Jim's mother, Carol Free, may have inflicted the fatal
blow: that Little Jim's, then eight-year-old, brother, Robert, may
have caused the fatal injury while “roughhousing™ with his

brodier; it the fatal myury, along with othier injunies to the child's‘

body, were caused by a series of accidental falls during the forty-
cight-bour period prior to the boy's death; and that Law may have
accidentally inflicted the faal injury while playing with Little Jim.
At the close of the state’s case, and again at the close of all the

Ronald L. Reeves, M.D.

Forensic Pathologist

4770 Lancashure Lane
Tallabassee. Florida 312308
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evidence, the defense sought a judgment of acquittal, arguing the
sote had Giled 1 coatradict Law's ypodieses of anocence. Those
motions were denicd, and the jury returncd a guilty verdict on
e lesser included offense of second-degree murder. Law was
senwnced within the guidclines range to scventecn years in stic
rison.
P Ou appeal, the district court found the sue bad failed to mecet
its burden of contradicting each of Law's hypotheses of innocence.
and beld as a matter of law the trial judge erred o sending the
case to the jury. The sttc sought review by this Court. )
1n reversing the conviction. the district court faled w delipeate
which of Law's theorics of innocence remained in its vicw viable,
satng: “Without detailing the leogtyy evidence presented at tral,
we find that the evidence left room for several inferences of fact.
at least one of which was consistent with appellant’s ly pothescs
of innocence.” 502 50.2d at 473. 1o the abscace of such dirccaon
from the district.coust, we ase required to coasider cach of Law’s
. eses.
hy}x}%w victim's mother may have delivered the fatal blow

This theory which rests oa Law’s asscrtion that Carol T'rec was
the last oae to check oo Litde Jim, who was sufferiog from sinus
congestion, the night he died was refuted by evidence that the farl
blow likely had been delivered well before Free entered the room
(0 check on the child’s breathing. Liule Jim's brother Robert
testified he was in the bedroom when bis mother checked ca Lide
Jim, but did not report a spanking or beating. Law }lso d_ld oot
report hearing Litde Jim cry out. Moreover, Robert's tesumony
supported the inference that Law bad delivercd the fial blow
before the children went to bed. Robert testified that he saw Law
hitdng Litde Jim through an open bedroom door, and that upoo
noticing be was being observed by Robert, Lu_w closed the door
10 complete the physical reprimand without being scen. Free was
asleep in another room at that time. When Robert weot 0 bc;l
a short time later, be testificd, Litde Jim was lying oot on his
side, as was his custom, but on bis back—the posiuon in wiuch
his body was discovered the next morning—and his lips were
discolored. This evidence was sufficiently cootrary 1o Law's theory
that Free delivered the faal blow to allow the jury to coasider
this contention.

2. The older brother may have caused the fatal injury while
“*roughhousing** with Linle Jin.

Dr. Ronald L. Recves, an cmincmlﬁ ?mliﬁcd nathologist with
substansial experience recogaiziog ¢ wjurics and cluld abuse,
and Dr, Everert Havard, an cqually qualified forensic pathologist.
gave (cstimoay refuting Law's theory that the subdural heouoma
which caused Litde Jim's dcath could have been inflicied dunng
rough playing between Little Jim and Robert. The defense raised
the possibility that the fatal blow may have come when Robert
knocked the younger boy off his feet, causing Litde Jim's head
1o strike a barbell. Dr. Reeves tesufied that not only would the
wound caused by such a fa8 be significandy diffcrent from those
found on the body of Little Jim, but there would be insufficient
force behind such a blow to causc the fawl iojury. The doctor
testified that

[ilt's very unusual . . . and rarc for a child to susmin any
type of injury falling . . . we're talking about a child who is
ouly 36 inches high . . . [s]o the maximum fall is a tumbdle;
it’s just falling, and even if it accelerated the type of impact
that you get, [falling) even against an object would sot give

us significant injury. . . So no, ! doa t think that’s a plausible

explanation.

Both doctors testified that in their opinion the dcath was a
homicide. Dr. Reeves testified it was bis professional opinioo that
the death was the result of *“a brutal beatng.” This and other
tesumoay of the pathologists clearly cootradicts the bypothesis
that the fatal injury could have been caused by “‘roughhousing™
between the children.

3. The fawal injury, along with other injuries present on Little
Jim's body, could have been caused by a series of accidersal falls.
O this poiat, also, Dr. Recves' testitony was sufficicnt to raise
a jury question. The defense raised the possibility that the subdural
hematoma and other injuries might have been caused by Litde
Jim falling off a bunkbed or tumbling down dunces during an
aficrnoon trip o the beach. Dr. Reeves reviewed in deail the
pattern of marks and bruises on the body, described the type of

blow which would cause the faml injury, and coocluded that
studies bave iodicated and showo and personal experience has

shown children falliog don't sustain sigaficant igjuries . . .

(1f] a child runniog 20 miles an bour through the room trips

and falls head first oo a pointed edge of somcthing. yes, be

could sustain an ipjury that could be sigmficant, but it would
cause a laceration and possibly a skull fracture, and otber thungs

we don't see {oa the body of Litte Jim}. It wouldn't give thus

diffuse patern of injury. So I doa't thunk that’s plausible.

Defense counscl maised the possibility ULl LW miy bave
accidentally cauged the boy's head injury while the two were
playing on the night of Litde Jim's death; that in swinging the
child playfully around the bedroom. be may have inadvertesdy
caused the boy's bead to hit the floor or the bunkbed. The record
reflects, however, that Law himself did oot believe this to be e
case. Responding to an inquiry from defense counsel, Law tesafiec

1didn't swing him bard. I was doing it slowly, and I got back
around here, I was going to sit him back down. [ don't know

if he just didn't get his footing or if I slipped, my band slipped,

and then he fell, and he hit the floor. But when he come around,

be was still far enough away, he put his hands out and caught

himse!f, and I didn't bear bim hit the bed or nothing. But 1

thought maybe he might bave or something. So I checked him,
but I coulda't really see no signs or anything.

The testimony of Dr. Reeves also was sufficient on this point
to raise a queston for the jury. He testfied that there were few
parts of the bunkbed which were of the right shape to cause the
head injury found on the boy's body. He furtber testified that

you would also have 1 assume that [Little Jim's bead] just
bappened w hit one of those few small areas that happen to
be flat, which is very unlikely to have happened. Thes
consideriog and putting into connotation with the distribution
on the head, the fact that you get an area on the back of the
bead, that means the child has gone backwards . . . you rexd
some study on skull fractures in childrea, you find they doa't
have any . . .. [T]he only time you see skull fractures of the
occipital booes in sowe studies is by inflicted trauma; it doesa’t
occur accidentally.

Other testimony by Dr. Reeves funther contradicted Law's theories.
leaving vo doubt that the trial judge properly allowed the case
to go to the jury:

Q: You stated . . . that there is no conceivable way that these
injuries could have been sustiined accidenwmlly. Is that stll your
opinion, sir?

A : Absolutely.

Q : And upon what do you base thut, briefly?

A : Briefly, oo the fact that considering every possible
explanation, every conceivable cause that [ can think of,
including everything that’s been proposed as an explanation
as to why the injuries are here in the distribunion pattern and
quantity and location that we have them, there is, in my
opinion, absolutely no explananon that would explain this,
other than intentionally inflicted trauma on this child.

Q: [Y]ou stated that the pbotographs of the bruises oa the
deccased body are oot consistent with the spanking, but with
a brutal beating. Is that still your coaclusion, sir?

Al Yes, it is. _

Q: If all of these things had bappened to the cbild that very
we=kend, flling off he bunkbed, falling on the barbells, hitting
the coffee wble, getung bit by a bike, wrestliog in bed, being

swung around aod hitting the bed, would any of those things
bave caused his death, in your opinion, in this case?

A: For the same reasons I've said before, unless there are
extraordipary circumstances that involved each and every one
of those, which would mean excessive force, which is very
unlikely if not impossible to bave bappened without some -
intervening factor, no, that would not have accowed for the -
injuries because there are oo many Injuries too diffuse and
too diverse to, in fact, be accounted for by just a few isolated
injuries. And again, you are taking it out of context when you
examine something like this and you sce wmultple injuries,
diffusely, to try to explain one bere and one there is sort of
absurd. Kids don't sustain multiple serious injuries, especially
when they are isolated in various portions of the body,
accidentally all the time. / tank thar would be towally incredible,
and the odds against that would be sigrificant.

(Emphasis added.)

Because we find that it is clear from the record that the sate
introduced competent evidence from which the jury could have
rcasonably rejected each of Law's theories, the result reached by
the district court cannot stand. Accordingly, the opinion of the
district court is approved in part, quashed in part, and the cause
is remanded for further proceedings consistent with this opinion,

It is so ordered. (OVERTON, McDONALD, SHAW,
BARKETT, GRIMES and KOGAN, JJ., Concur.)

'For & comprehensive review of the rule as it has boen Ap'plied' in Florida
sce Jonea v. Stale, 466 $0.2d 301 (Fla. 3d DCA 1983), approved. 485 So.2d
1283 (Fla. 1986).

1o Lynch v. State, 293 50.2d 44, 43 (Fla. 19M4), we said:

A defcodant, in moviag for o judgment of acquittal, admits not only
the facts sued in the evideace asdduced, but also admily cvery
cosclusion (rvormble Lo the adverse party that a jury might fairly and
reasonably iafer from lhe cvidence. The courts should not graat a
motioa fur judgment of acquiltal unkss the evidence is such that ao
view which the jury may lawfully ke of it favorable 10 the opposite
party can be sustsined uoder the law. Whao there i3 room for o

Foreansic,

This testimony was sufficicady at odds with Law’s theory 10 send
the qucstion to the jury.

4. Law may have accidentally inflicted the famal injury while
playing with Linle Jim.

difference of opinica betwoen reasonable men as o the proof of facts
from which the ultimate fact is sought W be established, or whers
there is oom for such differences a3 © be inference which might
be drawn (rom conceded (acts, the Court ahould submit the case ©
he jury for their finding, as it is their conclusion, in such cases, that
should prevail and not primarily the vicws of the judge. The credibiliry
and probative force of conflicting wstimony should not be determined
1 5 on & motion for judgment of scquital.
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Investigaltion ol Abusc

Review carefully the following scenarios. They will be used
extensively in the "Investigation of Abuse" class. Please be
prepared to participate in discussions of the scenarios.

Please review with prosecution in mind. Consider how the
investigation should be conducted, what important points need to
be covered by the investigation, anything that you believe was
done wrong or could have been done better. Keep an open mind and
be creative in your thinking. Consider what the probable

defenses will be, the strengths and weaknesses of the case, and

what information you would need to have before going to court.




Case Scenario 1

On Monday Bob J., age 16, asked to talk with his track coach, Jim, after

practice. At that time he reported that his girlfriend, 15 year old Janje-E.,
had told him that her father is sexually abusing her. Jim tells Bob that he
should report it to his counselor or to the police. Jim does not report to

his supervisor. Jim never checked to see if Bob reported to anyone else.

The next day Bob reports the situation to his counselor Mr. Grimm. On
Wednesday Mr. Grimm got busy and didn't call the police, on Thursday, he
forgot. Bob, tired of waiting for something to happen, called the police
himself on Friday. Officer Friendly responded to the school, Janie was called

to the office and officer Friendly and Social Worker Sally M. interview her.

Janie revealed that her father Chuck E., the local Chief of Police, has been
molesting her since she was five years old. She said he began with fondling
and gradually moved to more and more serious acts. She indicates that he
ordinarily ejaculates on the bedspread and wipes it up with a towel. Two
wéeks ago Janie underwent an examination at a local clinic to determine if she
was pregnant. Her father took her to the clinic but used false names for both
of tnem. Janie says she was not pregnani but the possibility was a result of

the abuse as she is not otherwise sexually active.
Janie say that she believes some of the sex acts may have been video taped.
She has seen the video camera set up in Chuck's room and the red light on it

was blinking while he was molesting her,

Janie reports that the most recent molest occurred on Wednesday night.




Case Scenario 2

Sallie S., 14, has been caring for Barbara B.'s children every weekday

afternoon for about one year. The children, Jodie, age 3, and Jerry, age‘d,

normally stay with Sallie from 2:30 to 5:00 while Barbara attends a class.

On Thursday when Barbara came to pick up the children Sallie was waiting for
her in the drive-way. Sallie was clearly upset. She told Barbara that Jerry
had walked in on her while she was changing her cloths and she had spanked him

when he refused to leave the room.

Barbara left Sallie's with both children and went home. both children had
seemed especially glad to see Barbara and were unusually quiet on the way

home.

Later that evening Jerry recounted to his father that he had taken a nap with
Sallie and she got mad at him. When questioned by his father, Jerry said that
Sallie had been naked during the nap time and that Jodie had been in bed with
them. He said Sallie tried to make him do things he didn't want to do. Jerry
said he had told Bertha, Sallie's mother, what happened and Bertha said she

would take care of it.

Jerry's father called Bertha and she admitted that Jerry told her what
happened and she had told him she would take care of it. Bertha indicated it

was just childish curiosity.




Officer Friendly was called and took a statement from Jerry in which he

essentially recounted the same events he had told his father. In addition he

described Sallie making him suck on her "boo-boo" and put his fingers in her

"boo-boo".

Jerry's father told Officer Friendly what Jerry had told him. There was no

interview with Jodie.




Case Scenario 3

Keith, age 7, was in the playground of his grammar school during recess. - He
and a friend named Jason saw a man standing outside the school yard fence
watching them. They had no contact with the man. Three classes and two yard

supervisors were on the playground at the time.

After Keith went back to his class his teacher asked him to go to the office
to get some supplies for her. Keith's classroom was in a detached building so

it was necessary for him to cross the school yard to get to the office.

On his way to the office the man he had seen at the fence earlier approached
Keith in the school yard. The man told him that the principal had instructed
him to take Keith to a special office off the school grounds. When Keith

demonstrated reluctance he was told he would be in a lot of trouble with the

principal if he didn't qo.

Keith followed the man to an apartment house where he was pulled into a crawl
space under the building and sodomized. The man released Keith immediately
after the assault and Keith returned to school and told his teacher what had

happened. The teacher took Keith to the office where the police were called.

Two days later the police showed Keith a book of photographs of known sex
offenders and Keith identified Berry G. as the man who had sodomized him.
Berry had a long history of sexual assaults of young boys, the most recent of

which was under almost identical circumstances.



Case Scenario 4

Johnny J., age 10, was watching T.V. with his father when there was-a pdb]ic

service segment on “"good touch, bad touch". Johnny, who had been talking with
his father about school, suddenly became very quite and withdrawn. When his
father, John, asked if there was something wrong, Johnny denied there was a
problem. John continued to press Johnny and finally asked if his silence was

related to the segment they had seen on T.V.

Johnny told his father that his soccer coach, Bill, sometimes touches the
other boys on their genitals, through their clothes. John immediately called

the police and Officer Friendly responded.

In the presence of his mother, father and grandmother Johnny is questioned by
Officer Friendly. The interview is tape recorded. Johnny is largely
non-responsive but does indicate that he has seen Bill touch some of his
teammates on their genitals through their clothes. He says he can't recall

who those boys were and says that he was never touched.

John recalls that Bill has been a soccer coach for 5 years and coached John's
older son, Jason, when he played. John also is aware that Bill is in the
habit of taking the soccer team members, in groups of two or three, on over

night campouts. There are currently approximately 20 boys on the soccer team

roster,




Case Scenario 5

Karen, 15, is a resident of Rainbow Housé, a residential treatment p;og;ém5?0(
emotionally disturbed adolescents. Karen entered the program after a mnear
fatal suicide attempt. She has been marginally involved with drugs but 1is
apparently not drug dependent. She remains severely depressed and suicidal

and is currently taking anti-depressant prescription medication.

On Thursday night, during group counseling, Karen revealed that she had run
away from home several months ago. After two weeks on the street a 50 year
old man, Douglas, offered her a place to stay and food if she would help him
with his photo business. Karen went home with Douglas. There were two other

girls staying at the house at the time, Debbie, age 16, and Betty, age 15.

Karen, in exchange for her room and board, was required to sleep with Douglas
and both orally copulate and masturbate him to ejaculation. Occasionally one
of the other girls would sleep with them and the three would engage in sexual
acfé. After two weeks Douglas told Karen that it would be necessary for her
to work to earn her keep. Douglas had the three girls engage in sexual
activity with one another while he tuuk both video and still photographs.
During these activities all of the participants usually took either cocaine or

hashish. The drugs were always supplied by Douglas.

After several weeks of these activities Karen couldn't stand it and she ran

away. Shortly after running away, depressed and with nowhere to go, she

attempted suicide.



Karen told the police that she did not know the last name of either of the
girls nor of Douglas. She can, howevér, point out the house. Karen says that

there is a photo lab in the house and Douglas develops his own still photos.

Counselors at the home suggest that Karen ran away from home because her

father was sexually molesting her.




Case Scenario 6

The'Happy Times Day Care Center has been in operation for

15 years. They are currently licensed by the State Social

Services Department. The Center is run by Peggy S., she and her 18 year old
son Ray live on the premises. Ray helps with the

day care when he gets home from school at 3 p.m. each day. Twenty-

three year old Mary also works at the Center.

Susie, 4 1/2, has been attending the center for 4 months.
Susie was previously in a much larger pre-school where she had

seen an abuse prevention play, "Good Touch - Bad Touch."

On Tuesday Susie didn't want to go outside and play. She told Mary it was
because she didn't Tlike Ray. Mary ask why and,
after some coaxing, Suste told her that Ray had taken her into the playhouse

outside, wanted her to play "nasty" games and took "bad" pictures of her.

Later that evening Mary told Peggy what Susie had said. Peggy told Mary that
she had cauynt Ray 2 months before in the playhouse with Tammy, 5. Tammy's
underware was off, Ray's pants were unzipped, and the book "Show Me" was

laying on the floor.

Mary called the police. Officer Friendly responded. He
spoke briefly with Mary and then referred both Susie and Tammy

to a local therapist for an interview.



Case Scenario 7

Dan brought his 2 year old daughter Betty into the emergency
room of the local hospital. Betty had blistered burns over her
buttocks and on her feet up to the level of her calves. She

appeared to be in a great deal of pain and was crying.

Dan reported that he had set Betty on her infant potty chair

in the bathroom and turned the water on to prepare her bath. A

friend, Bill, had knpcked on the door and Dan went to answer it.

A few minutes later he heard Betty cry out and went to see what
was wrong. Betty had moved her potty chair over to the tub,
climbed on it and fell into the water. She was crying and the
water was very hot. Dan indicated that he had turned on both the
hot and the cold water but apparently had turned the hot water
too high. Dan said that he took Betty into the bedroom and laid
her on the bed, she seemed to him to be all right so he put her
clothes on her and went to prepare dinner. Half an hour later
Dan's mother came to visit. Betty wet her pants while Dan's
mother was there and when she was changed Dan's mother discovered

that she had blisters on her bottom.

Police responded to the hospital spoke with doctors and went
to Dan's house. Dan invited them in and showed them the

bathroom. Betty was hospitalized with second degree burns.
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PREMISE - There are a variety of issues unique to the urban prosecutor
who handles child sexual abuse cases. There should be a forum
for the expression of ideas, problems and solutions to enable
large urban jurisdictions to share and benefit from varied

experience.

OUTLINE OF PRESENTATION:

I. GENERAL PURPOSE AND INTRODUCTION

Child sexual abuse cases are among the most difficult cases to
investigate and prosecute. Urban centers are faced with the
difficult task of locating trained law enforcement officers, investi-
gators and prosecutors who are willing to deal with the daily emotional
stresses and pressures in handling the large numbers of cases in this
area. The number of reports of child sexual abuse continue to grow at
an alarming rate totally out pacing the staff and manpower charged with
the responsibility of investigating and prosecuting these matters.

It has recently been estimated that in Baltimore City the number of
reported incidents of child sexual abuse has tripled since 1981. But
dispite the increased number of reports and the statutory mandates to
police, social services and prosecutors to investigate, the number of
professionals in this area has not increased due to, in many cases bud-
getary constraints. The result? Heavy caseloads and great stress
compounded on an already stressful job for many investigators and prosecu-—

tors.

Understanding the reality of this work environment and the difficulty
of practicing law under very real budgetary and bureaucratic constraints,
urban prosecutors must be imaginative and creative in order to work

1033 N. Fairfax St.
Suite 200

Alexandria, VA 22314
(703} 739-0321




effectively in the criminal justice system. Although there are no cures or
easy solutions, it is incumbent upon urban prosecutors to utilize a number

of mechanisms to assist in minimizing the stress related to the heavy case
loads and to extend the arm of the prosccutor’s office into collateral

agencies and organizations to gain assistance in the prosecution effort.
Organizations like the Child Advocacy Network (CAN) and Court Appointed Special
Advocate (CASA) and other programs are and can be set up to assist sexually
abused children in the court process and be of great benefit to prosecutors as
well.

A. DEFINING THE ROLE OF THE URBAN PROSECUTOR - MYTHS AND REALITIES

(Prosecutor, Investigator, Social Worker)

1. Managing Caseloads

Prioritizing Cases

Utilization of Imvestigators, Law Clerks,
Detectives

Use of stats to redistribute case loads
(i.e., a one defendant, multiple victim case does not equal a one
defendant, singular victim case)

Utilization of DSS

1. Treatment for victim
2. Treatment for family
3. Support CINA, Legal Aid, etc.

Managing Family of Victims/Child Witnesses

A. Utilization of Child Advocacy Programs and
Collateral Groups

1. Child Advocacy Network/Court Appointed Special ADvocate
2. Sex Assault Centers

3. Department of Social Services

4. Volunteers — w/i SAO victim witness groups
5. Therapy Groups/Hospitals

Specialization

A. Pedophile Cases
B. Ritualistic Crimes

Intra-Family Abuse
Day Care Center Cases

Physical Abuse vs. Sexual Abuse




INSERVICE TRAINING FOR SEX OFFENSE PROSECUTORS

Staff Meeting with case presentations/speakers

Minimizing cost

Utilizing speakers, programs and institutes that do
not require payment

D. Grant money/foundations

EDUCATING THE PUBLIC

Community Groups
Social Workers
Police
Legislators

Private monies/grants
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The Testimony of the Child Victim of Sexual Assault

Lucy Berliner and Mary Kay Barbieri
Harborview Medical Center

Sexual abuse of children, though widely condemned, is nevertheless more preva-
lent than has been previously realized. When the accused offender does not admit
guilt, the testimony of the child victim is likely to be the only or the main
evidence. Members of the criminal-justice system often share general societal
beliefs that children are not as credible as adults and that children cannot
participate in such legal proceedings without serious trauma. In this article, we
address some of the social and legal barriers to successful prosecution of child
sexual abuse cases, and to the child's effective participation in such cases. Then,
we discuss some steps that can be taken to help reduce, eliminate, or overcome
these barriers.

Prosecution of child sexual assault often rests largely on the child victim's
testimony. Yet there are both social and legal barriers to the acceptance of the
child’s statements as courtroom evidence. Furthermore, court appearance under
such potentially traumatic circumstances can pose some psychological hazards
for the child. But, we feel, these barriers and hazards are not insurmountable.
Between us, we have had direct experience with hundreds of cases of child
sexual assault, as a social worker in a specialty clinic that treats child victims and
as an attorney in the prosecutor's office, respectively. On the basis of that
experience, we will argue in this paper that both the potential psychological
hazards to the child, and the social and legal barriers to effective courtroom
performance by the child can be overcome, circumvented, or eliminated if the
adults involved in the criminal-justice process take certain appropriate steps to
deal with them. This paper is about those hazards and barriers, and about the
steps we think can be taken to deal with them.

We would like to thank Joseph McGrath for this thoughtful editing of an earlier draft of this

paper.
Correspondence concerning this article should be addressed to Lucy Berliner, Sexual Assault
Center, Harborview Medical Center, 325 Ninth Avenue, Seattle, WA 98104,

12§

022-4537/84/0600-0125503 .50/ ) © 1984 The Socicty for the Pyychologreal Study of Social Iasues



126 Berliner and Barbierl
"~ The Nature of the Problem

Sexual activity with children is prohibited by custom in all known societies
and is illegai in every state of this country (Herman, |.981). regar@lgss of the
degree or type of coercion by the adult, or accommodation by the victim. Chil-
dren under a certain age are considered legally incapable of consenting to sexu?l
relations. Although there are a few exceptions to this generalizatlf)n at certain
times and in certain cultures these typically occur only under strictly defined
cultural circumstances (such as during a puberty rite). The crime has been known
as rape, statutory rape, indecent assault, incest, sexual battery, criminal sexual
conduct, indecent liberties, and a variety of other names (Bulkley, l98|a).‘By
whatever name, child molestation is universally considered to be deviant
behavior. o

Yet it has been estimated that thousands of children are sexually victimized
each year (Sarafino, 1979). Child sexual abuse can be generally defined as
sexual contact with the child by an adult, by a person who is more than five years
older than the child, or by anyone with the use of force. In retrospective studies
of nonclinical adult populations, sexual abuse during childhood is reponed by
substantial percentages of respondents. For example, in one we}l-dcsngned study
of females in randomly selected households in a large western city, 38% reported
having been sexually abused before age 18 (Russell, 1982). In another survey of
college students, 19% of the women and 9% of the men reponcd‘havmg been
victims of sexual abuse (Finkelhor, 1979). In both of those studies, most re-
spondents said they did not report the assault(s) at the time. .

In studies of clinical populations of molested children, most reported hgvmg
been assaulted by a known and trusted adult, who used indirect or nonvxglent
means of coercion to involve them in repeated sexual activity (Conte & Berliner,
1981). Strangers constitute only a small percentage of offenders. Incest, once
considered rare, is now believed to be a common type of child abuse. Parents and
parent surrogates account for a substantial portion of offenders in reported cases
{Burgess, Groth, Holmstrom, & Sgroi, 1978). . '

The offender often evades being caught by threatening or pressuring the
child not to tell for fear of negative consequences. The child is usually no match
for the adult in size, power, or sophistication, so the offender can often.control
and abuse the child over long periods of time without detection. If the child does
report the abuse, the offender often denies it—and often is belleved.

In addition to these features of child sexual abuse, which tend to keep
offenders from being detected and prosecuted, there are a number of further
barriers to successful prosecution of such cases once they are reported. There are
four main reasons why it is so difficult to prosecute cases of sexual assa.ult
against children. First, adults are often skeptical when children report having
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been molested. Second. many lay and professional people believe that sexual
abuse is caused by a mental disorder, and therefore that the mental-health sys-
lem, not the criminal-justice system, is the proper forum for dealing with the
matter. Third, many fear that children will be traumatized by taking part in such
legal proceedings and hence be further victimized. Fourth, many prosecutors do
not want to undertake cases that rest heavily on testimony of child victims

because they fear that the child will not be able to perform adequately as a
witness.

Can Children Be Believed as Witnesses?

The child’s believability in sexual-assault cases arises first in relation to the
parents or other adults in whom the child confides about the abuse. then in
relation to doctors and counselors who treat the child, and later in relation to
prosecutors, judges, juries. and others in the justice system. In the legal arena,
the child’s staternents become official testimony. Therefore, a key issue is
whether the child is judged to be competent to testify, and whether that testimony
is credible.

While adults are often skeptical when children report sexual abuse, es-
pecially by those in or close to the family, there is little or no evidence indicating
that children’s reports are unreliable, and none at all to support the fear that
children often make false accusations of sexual assault or misunderstand inno-
cent behavior by adults. The general veracity of children’s reports is supported
by relatively high rates of admission by the offenders (Conte & Berliner, 1981).
Not a single study has ever found false accusations of sexual assault a plausible
interpretation of a substantial portion of cases (Burgess et al., 1978).

Recall that Freud originally contended that childhood sexual trauma formed
the basis of his female patients’ neuroses. He then altered that view, making his

“patients’ fantasies of childhood sexual activity the cornerstone of his theoretical

system. Some contend that he made the shift at least in part because it was
personally and/or professionally more acceptable to disbelieve his patients than
10 accept the reality of widespread sexual abuse of children (Masson, 1984;
Rush, 1977). It was after this shift that Freud's views became accepted by the
medical/psychiatric community.

Our clinical experience indicates that many children who report being as-
saulted actually underreport the amount and type of abuse; exaggeration is rare.
Moreover, children often fail to report, or recant their reports, because the
consequences of telling seem even worse than the consequences of being vic-
timized again (Gentry, 1978). But children can and do report such abuse if there
is a climate of belief, as evidenced by the high rates of reporting in communities
that have visible treatment programs for sexually abused children (Kroth, 1979).
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And those high rates of reporting are nor accompanied by any evidence that such
a climate has spawned an increase in '‘false positives.”

Should Child Sexual Abusers Be Prosecuted or Rehabilitated?

Most child sexual abusers know that they are breaking the law and can be
held legally responsible (Groth & Bimbaum, 1979). But many mental-health
professionals believe that such offenders have psychological disorders that, in
some sense, excuse their behavior and make them candidates for mental-health
intervention. The family and the victim often share this goal of getting help for
the offender, especially when the offender is in or known to the family. And
from this viewpoint, the criminal-justice system offers only a punitive outcome.

But sexual offenders rarely seek mental-health treatment voluntarily. Some
form of external pressure is almost always necessary to make them enter and
complete treatment programs. Often, the law can be used effectively as a lever-
age, even when the goal of all concerned is treatment rather than punishment
(Bulkley, 1981b).

Will the Child as Witness Suffer More Than the Child as Victim?

One major barrier to prosecution of child sexual-assault cases is the fear that
the child will be further traumatized by involvement in the legal process. In cases
where the accused is a stranger, children are more likely to be believed by the
adults in their families, and the behavior is more likely to be viewed as criminal.
But even under these circumstances, the victims and their families may be
reluctant to report the crime to authorities because of the fear that the child will
be subjected to further trauma by the criminal-justice process. It can be lengthy
and requires the child to repeatedly face traumatic memories: The victims and
their families can have no guarantee that the child will not encounter untrained or
insensitive personnel.

- When the offender is known to the family, there is an additional reluctance
to report the crime or to follow up its prosecution, lest the victim or the offender
be further injured. The most reluctance occurs when the offender is a family
member. Many people hold greater loyalty to family members, even errant ones,
than to society at large. Criminal prosecution of a family member, particularly a

] parent, is likely to have negative consequences for all family members. Further-
more, the child victim may have mixed feelings toward the accused: The child
wants the abuse to stop but does not understand the necessity of legal interven-
tion to stop it. The nonoffending parent, as well as the child, may feel dependent
on the offender. On top of all these concerns, the child is likely to suffer guilt
over accusing a family member of such a taboo crime, and fear hostility from and
rejection by others in the family.
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Will the Child Be a Credible Witness?

Prosecutors are reluctant to try a case that hinges mainly on the uncorrobo-
rated testimony of a child victim. Sexual abuse is a crime that by its very nature
contains major burden-of-proof problems. There seldom are other witnesses or
corroborating physical evidence. For the case to be successfully prosecuted, the
child’s competence must first be established; then, the child's statements, elic-
ited under constraints defined by the formal structure of the law, must be be-
lieved. Furthermore, the crime usually involves many separate acts occurring
over a period of time which are not reported unti} some much later time. In such
circumstances, accurate reporting of the sequence of events is a difficult task for
child or adult.

While these are difficult circumstances for obtaining accurate testimony,
there is no reason to dismiss such testimony out of hand simply because of the
age of the witness. To be sure, age differences in perceptual, memory, and
verbal capacities should be taken into consideration in assessing witness compe-
tence. But research evidence (see Johnson & Foley, 1984; Marin, Holmes, Guth,
& Kovac, 1979; Perlmutter, 1980), and our own practical experience suggest
that children, even very young ones, can give valuable testimony if they are
properly prepared for their courtroom appearances.

Prosecuting Child Sexual Assault Cases

Some communities have developed highly successful programs for the legal
handling of child sexual-assault cases. These programs invariably seem to in-
volve several key features. First, they are staffed by professionals who have been
trained in several pertinent areas: the dynamics of child sexual assault; principles
of child development, including emotional reactions such as fear, self-blame,
and ambivalence; and interviewing and rapport-building techniques. Second, the
intervention process of the criminal-justice system is modified in various ways to
accommodate child witnesses: The investigation is telescoped to reduce the
number of times the child is interviewed and the number of different people
involved in those interviews. Sometimes joint interviews are conducted, or vid-
eotaping used to reduce the need for repeat interviews. Third, the various steps
are taken to make the child less anxious and more comfortable. Assigning the
same people to handle the case all the way through the proceedings can help give
the child the comfort of being with familiar aduits. Special settings, such as
playrooms, can help too. So can the use of interviewing aids, such as anatom-
ically correct dolls, that permit the child to demonstrate the sexual activity rather
than having to describe it verbally. These three features—professional personnel
appropriately trained, a criminal-justice system that accommodates its pro-
cedures to the needs and capabilities of the child victim/witness, and a set of
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procedures designed to give support and comfort to the child—seem to be highly
facilitative (if not necessary and sufficient) conditions for effective use of child
witnesses in sexual assault cases. They also seem conditions that victims and
Fheir families in all jurisdictions might reasonably expect to find when involved
in such cases, and that the criminal-justice svstem in all Jurisdictions might
reasonably take as goals for immediate improvement of their effectiveness.

In addition to these general features of successful community programs,
there are some more specific steps that can help reduce the barriers to, and
hazards of, prosecution in such cases. These specific steps apply at different
stages of the criminal-justice process.

Alternatives to a Court Appearance by the Child

The heart of a child sexual-assault case is the child’s testimony, but this

need not always be given in court. In some Jurisdictions, grand jury indictments
can be qbtained on the basis of the child's out-of-court deposition, in some cases
even using videtaped testimony. In general, grand jury settings are not so formal,
nor the rules of evidence so stringent, as a courtroom trial by petit jury.
. Given an indictment, offenders are more likely to plead guilty—thus spar-
ing the child a courtroom appearance—when there is a range of sentencing
alternatives available. Accused offenders who are judged to be amenable to
tregtment can be offered a recommendation for treatment—along with or instead
of incarceration—in exchange for a guilty plea. A number of states operate such
treatment facilities within their correctional system (Brecher, 1978). Some of
them combine community-based treatment programs for offenders who have
been placed on probation with secure facilities for more dangerous offenders.
The latter systems seem to work best, both for the offenders and for the Justice
system (Conte & Berliner, 1983).

Preparing the Child Jor a Court Appearance

From the beginning of a case, even before it is known whether a trial will
take place, the personnel responsible for carrying through the legal procedures
must assume that the child may have to testify. If the child eventually does
testify, it is likely that the child's word will be pitted against that of the adult
deAfcndant. The attomey who may present the child as witness should do every-
Fhmg po§sible from the outset to give the child emotional support and accurate
mtfon'nanon about what will ensue. The first step is to establish rapport with the
child. This can be facilitated by having the initial interviews in surroundings that
are ;omfortable and nonthreatening for the child. Some time should be spent in
getting acquainted. Early on, when the need for a trial is still uncertain, the
attorney may want to explore how well the child can talk about what happened.
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When it becomes clear that a trial is likely and that the child's testimony will be
needed, the attorney should try to arrange an opportunity for the child to become
familiar with the physical arrangements of a courtroom, and must insure that the
child is prepared for the procedural arrangements as well. For example, the child
should know, in advance, that the accused will be in the courtroom during the
child’s testimony, that the defense attorney will cross-examine, and what that
cross-examination will be like. The child should be instructed not to answer
questions that he or she does not understand, but instead to ask for clarification
before answering. The child should be instructed to tell the truth—no matter
what—and the attomey should explain to the child how important telling the
truth is in the legal process.

The Court Appearance

In most jurisdictions, young children must be qualified as witnesses by the
judge before they are permitted to testify before the jury. To qualify a child as a
witness, the attorney must demonstrate to the judge's satisfaction that the child
(a) can receive and relate information accurately, (b) can understand the dif-
ference between telling the truth and telling a lie, and (c) can appreciate the
necessity of telling the truth in court. This can be done rather easily even with
children as young as 3 or 4 years of age, provided the questions are asked in a
way that the child can understand and provided he or she has been prepared to
undergo such questioning.

The first test can be met by questioning the child about familiar everyday
events: school, playmates, a hobby. Children as young as 3 or 4 can describe
familiar events and give accurate informations about them (Nelson, 1978). It is
also fairly easy to demonstrate the child’s knowledge of the difference between a
truth and a lie, but not by asking for definitions. Most children, and for that
matter most adults, cannot give good definitions of such abstractions. Instead,
examples of clear facts and errors of fact should be used (*'If I said ‘You are
wearing a red dress,” would that be a lie or the truth?"’). Most children can
answer such questions easily and convincingly.

The third test, that of the child's appreciation of the need for truth in the
courtroom, is somewhat more abstract. It can sometimes be demonstrated by
asking the child about the consequences that usually follow the telling of a lie in
everyday life,and then by shifting the topic to the courtroom and getting the child
to promise to tell the truth in court.

Not all children can be qualified. Very young children below the age of 3,
although they have memories and can communicate in a rudimentary way (Perl-
mutter, 1980), may simply not be able to meet the legal criteria. Unless there are
other witnesses, or physical evidence of the assault, there may be no way to
provide evidence of the sexual assault of infants and preverbal children, even
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though such abuse does take place. Some older children, too, cannot be qualified
as witnesses because the postassault psychological effects can include problems
of memory and concentration.

After the child has been qualified as a witness, the testimony itself begins.
This process is difficult for the child, and can lead to unexpected results. It is
important that attorneys remain alert to potential problems, and try to deal with
them by using procedures that may be unusual but are not improper or illegal.
For example, sometimes a child seems truly terrified at taking the witness stand
alone. In such cases, the problem might be solved by having the child sit on the
lap of a familiar adult while testifying. Such a procedure may seem foreign to
judges and attorneys, but there is no rule in any Jurisdiction that forbids it,
provided the child's testimony is not prompted. As another example, children are
extremely literal in their answers 10 questions. This can sometimes lead to
situations in which adults think the child is being self-contradictory when he or
she is simply being concrete. The attorney needs to be alert to such child-adult
misunderstandings, and find ways to restate questions so that the meanings of the
child’s answers are clear to the adults.

A child’s approach to answering questions can have serious consequences
for the unwary attorney. In the following case example, a 5-year-old child, on
direct examination, told the jury about her father putting his penis in her mouth.
On cross-examination by the father's defense attorney, the following exchange
took place:

Defense Atiorney:  And then you said you put your mouth on his penis?

Child:  No.
Defense Atorney:  You didn't say that?
Child:  No.
Defense Antorney:  Did you ever put your mouth on his penis?
Child:  No.
Defense Atorney:  Well, why did you teli your mother that your dad put his penis in
your mouth?

Child: My brother told me to.

At this point, it looked as if the child had completely recanted her earlier
testimony about the sexual abuse and had only fabricated the story because her
brother told her to. However, the experienced prosecuting attorney recognized
the problem and clarified the situation:

Prosecuting Attorney: Jennie, you said that you didn’t put your mouth on daddy’s
penis. Is that right?

Child:  Yes.

Prosecuting Attorney:  Did daddy put his penis in your mouth?
Child:  Yes.

Prosecuting Atorney:  Did you tell your mom?
Child:  Yes.

Prosecuting Attorney:  What made you decide to tell?
Child: My brother and [ talked about it, and he said I better tell or dad
would just keep doiny it.
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As another example, children sometimes become embarrassed or reluctant
to answer questions about the sexual activity. This situation can be helped by
using anatomically correct dolls, with the child demonstrating the acts with the
dolls while the attorney describes those actions for the written record.

Cross-examination is especially difficult for child witnesses. The defense
attorney’s job is to impeach the child's testimony. Usual cross-examination
tactics, such as bringing up other situations that tend to cast doubt on the
witness's veracity or competence or using an intimidating manner in the ques-
tioning, are less acceptable in the case of child witnesses and should not go
unchallenged. Sometimes judges will intervene to shield child witnesses from
such practices. When that does not occur, the prosecuting attorney must do so.

Bolstering the Child's Testimony With Supporting Evidence

However well the child testifies in court, the attorney must always try to
support that testimony with as much other evidence as possible. Such corroborat-
ing evidence might come from any of several sources: the child’s earlier, out-of-
court statements; the offender’s admissions; medical evidence; and evidence of
experts on child sexual abuse.

Some of the most powerful potential evidence in cases of child sexual abuse
lies in the child's prior out-of-court statements. When a child first reveals that
there has been sexual abuse, the content and manner of the revelation is often
striking in its clarity and ring of truth. For example, one 7-year-old girl said
casually to her father: **Daddy, does milk come out of your wiener? It comes out
of Uncle Bob's and it tastes yukky."" There could be little doubt that the child
making such a startling statement has been sexually abused. But by the time the
child gives testimony in a court, the description of sexual abuse will probably be
flat and cursory, and may even appear rehearsed.

There are certain exceptions to the hearsay rule that sometimes permit the
chiid’s out-of-court statements to be entered as evidence. One of them is for
“‘excited utterances'’ (res gestae), statements made soon after a traumatic event
while the person is still emotionally upset. Unfortunately, this exception is of
limited use in child sexual-abuse cases, because children rarely tell of the abuse
soon after the event. In some jurisdictions, prosecutors have successfully argued
for an expansion of the rule to cover a longer period of time, based on the
particular nature of child sexual abuse. Another potential exception to the hear-
say rule is for statements made to a medical doctor. Although children are rarely
injured when they are molested, medical care may b€ necessary to rule out
infection. If the child tells or shows the doctor where the sexual contact took
place, this may be introduced as evidence as part of the medical record.

Another potential source of evidence supporting the child’s testimony is
from the offender’s own admissions. In a surprising proportion of child sexual-
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abuse cases, the defendant will voluntarily make damaging statements. It is
common for accused molesters to tell how the children were the aggressors and
they the victims; or to admit touching the child but assert that it was for nonsex-
ual reasons. These statements can sometimes be very useful in supporting the
child’s testimony. Sometimes they are made to police after Miranda rights have
been read; sometimes such admissions are made to friends, relatives, or spouse.
While testimony of spouses is not permitted in most kinds of cases, many
jurisdictions allow the spouse’s testimony if the child of the accused is the victim
of the alleged crime. Even statements about the sexual abuse made tq psych!a-
trists or psychologists may be admissible. Normally, information wh.nch is dis-
closed to a therapist cannot be revealed without the consent of the ch.ent. Nev-
ertheless, most jurisdictions have laws requiring the reporting of child sexual
abuse, thus abrogating the client/therapist privilege in this situation.

Medical evidence can corroborate a child's testimony of sexual abuse, but
molestation, though coercive, is seldom so violent as to cause medically sp;cifia-
ble trauma. Medical experts are more likely to contribute to the prosecution by
explaining why it is not reasonable to expect identifiable trauma rather than by
documenting its presence. o

Other experts on child abuse can sometimes contribute by tesnfymg about
the dynamics of child sexual abuse. Such expert testimony has been used in some
jurisdictions, and has been upheld on appeal in the state of Oregon (The United
States Law Week, 1983). Such expert testimony most often is used to rebut
defense contentions, such as *‘If this really happened, the child would have told
someone night away."'' Child sexual-abuse experts can provide information at?ogt
typical child reactions to sexual abuse, including certain symptoms charac(eqs}tc
of posttraumatic stress in such cases: disturbances in physical and cognitive
functioning, re-experiencing the traumatic event, withdrawal from usual. an'd
familiar activities, and numbing of affective responses (American Psychiatric
Association, 1980). While such experts cannot testify to the truthfulness of tr.xe
child’s statements, they can provide the judge and jury a richer context within
which to interpret the child’s testimony.

When the Child Should Not Testify

From a prosecutor’s standpoint, the child victim should testify only .when
. that testimony will substantially increase the chance of a conviction and will not
do serious harm to the child. Some cases do not meet those conditions. If the
child is unable or unwilling to give a coherent statement and there is no other
evidence, the case cannot proceed. Sometimes, even if the child can give a
statement, there may be so little chance of conviction that it is not worth putting
the child through the stress of the proceedings.
Another issue is the child’s own ‘“‘record.’” If the child has adjustment
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problems or a history of trouble, that record will undoubtedly be used to try to
impeach him or her in court. It may seem so likely that a jury will be influenced
by these background facts that there is little hope for a conviction—hence no
purpose in having the child testify. Furthermore, the trauma of being publicly
discredited, either by cross-examination or by an acquittal, might be so over-
whelming as to exacerbate the child's previous problems.

Yet, it is a mistake for prosecutors to assume, in general, that juries cannot
untangle these issues. The probability of winning cannot be the only criterion for
filing a charge. And if the more difficult cases are never filed, the opportunity to
change the climate within the legal system, and within the society as a whole,
will be lost.

Even if charges are filed, the child’s behavior on the stand may lead the
prosecution, or the parents, to end the proceedings. If the child freezes in the
courtroom setting, or is very upset, and if efforts to comfort and support the child
fail, it is better to dismiss the case than to proceed. Under these circumstances,
no outcome would justify the child's ordeal.

On the other hand, the experience of testifying in court can have a
therapeutic effect for the child victim. The child can learn that social institutions
take children seriously. Some children report feeling empowered by their par-
ticipation in the process. Some have complained, when the offender pled guilty,
that they did not have an opportunity to be heard in court.

Still, an acquittal can have a devastating effect on the child victim/witness.
It is very difficult to explain to children that telling the truth does not always
result in an outcome they consider just. The responsible adults must mitigate
these effects both by pretrial preparation and by posttrial follow-up. It is essential
that the child understand beforehand that court is not a forum for finding out what
happened, but rather a very special system by which society tries to identify and
control offenders, and that it has a special set of rules for arriving at a result. If
there is an acquittal, and even if there is a conviction, children are likely to need
follow-up counseling to help resolve their emotional conflicts about the experi-
ence—both the abuse and the legal process.

Concluding Comments

We have noted the prevalence of child sexual abuse and described certain
barriers to its successful prosecution. The barriers are not insurmountable. We
have noted three general features of successful community programs for dealing
with child sexual abuse, and a number of specific steps that the responsible adults
in such cases (judges, prosecutors, legal-system personnel, medical personnel,
parents) can take, both to further the successful prosecution of such cases and to
minimize further trauma to the child.

The operation of any criminal-justice system requires a careful balancing of
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the interests of all baﬁies: the child victim/witness, the accused offender, the
family, the legal system, and the community. We argue that the current system is
out of balance in ways that do not always do full justice to the interests of the
child victim/witness. That imbalance needs to be redressed, and we believe it
can be done in ways that do not seriously threaten the legitimate interests of the
other parties. We have suggested some of those ways throughout this paper, and
will recapitulate the most important of them below.

Community programs dealing with child sexual abuse must have appropri-
ately trained professional staff, must have a criminal justice system that can
respond flexibly to the special needs of children as victims and as witnesses, and
must make use of settings and procedures that offer maximum comfort and
support for the child who is enmeshed in such legal proceedings. The responsible
adults must establish a climate of belief within which the child's competence and
credibility is regarded as neither more nor less problematic than that of adults
under comparable circumstances. The legal system must adapt its rules of evi-
dence to fit the nature of the crime. For example, there need to be changes in the
statutes of limitation for child sexual abuse, since most children do not report the
crime immediately after it occurs, and since the first adults to whom they report it
often do not believe them and therefore do not act at once on the information.
Some states have recently extended their statutes of limitation for such offenses.
As another example, there needs to be a broader interpretation of res gestae and
other exceptions to the hearsay rule to take into account the special circumstances
of child sexual abuse (e.g., the likely delay in reporting, the low probability that
there were direct witnesses other than the victim, the likelihood that the criminal
acuvities were more clearly described on the first, out-of-court telling than on
later, in-court retelling). Such changes have recently been enacted in Washington
(State of Washington Law, 1982), permitting statements made outside the court
by child victims of sexual abuse to be admitted at the judge’s discretion.

Child sexual abuse occurs in part because of the inequalities between child
and adult in size, knowledge, and power. The legal system should not perpetuate
these same inequalities by failing to take such differences into account. A crimi-
nal-justice system fails if it does not protect its most vuinerable and innocent
members at least as well as the more powerful.
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Recognize Purpose and Importance of Interview

A

Shared/common goals of all professionals

1.
2.
3.

4.

To elicit accurate information about the nature and extent of abuse
To minimize trauma experienced by child during interview process

To get necessary information in a timely manner so appropriate decisions about
future action and intervention can occur

To protect child from further abuse and assist child in recovery process

Interview is often critical source of information for different agencies/professionals to carry
out their responsibilities

1.

Child protective/social services agencies
a. Decisions about child's placement and protection

b. Decisions about service provision to children and families and civil case
disposition

Medical professionals

a. Decisions about extent of medical exam and tests necessary

b. Decisions about medical diagnosis, treatment and follow-up care
Therapists

a. Decisions about child's treatment needs

b.  Determination of impact of abuse on child and child's reaction to entire range of
experiences which follow

Law enforcement and prosecutors

a. Responsibility to protect child from additional abuse but also to protect other
potential victims from abuse by the offender

b. Decisions about other aspects of complete and thorough investigation
1. Identifying other potential victims
Identifying other potential offenders

3. Obtain physical and/or medical evidence which corroborates and verifies or
refutes allegation

4. Locate other witnesses with relevant information before influenced by
someone else

5. Obtain suspect’s statement before time to reflect/embellish/create
misleading account, and before he/she can hide, alter, influence or destroy
other evidence and witnesses

c. Overap is obvious. The challenge: How can we work cooperatively to achieve
most efficient and effective interviewing process?



Preparation for the Investigatory/Forensic Interview

A Most common issue and criticism-contention that interviewer will be biased by any
information reviewed prior to talking to child

B. Despite this issue, "blind" interviews aren't preferable or realistic

1.
2.

Review of reports and other available information crucial to provide background

Background info. may alert you to need for special interviewing arrangements or
techniques

Background info. can also alert you to areas of concern and allow you to check out
and evaluate validity of potential defenses

C.  Approach to interview must be open-minded, objective, "ready for anything"

Who Should Conduct Interview?

A Possibilities are many

1.

o 0 oA w N

Possibilities are many

Palice officer

Therapist

Physician

Victim advocate or social worker

Prosecutor

B. May perceive different and conflicting goals-can lead to disagreements about whose
purposes are most important

C. Why law enforcement/prosecutors want to be involved and have input in process

1.

Accurate and complete info. needed about the abuse allegation (who, where, when
who else was there, exactly what occurred) to make correct filing and arrest
decisions

Conduct of interviews, no matter by whom or for what purpose, will be subject of
scrutiny and attack by defense in any subsequent criminal action

D.  Attributes of a good interviewer-training, skill, sensitivity, intuition, comfort, experience,
objectivity

How Many Interviews Should Occur?

A Belief that process can be reduced to a single interview is unrealistic
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B.

C.

1.
2.

Joint efforts, however, can and should be pursued so unnecessary duplication is avoided;

Progressive disclosure is usual pattern with children--their trust level must increase

Most serious and involved situations (e.g. ritualistic abuse) will not be fully revealed
by child at initial interview

also allows more efficient use of limited agency resources

More realistic is agreement to minimize number of different interviewers of individual child

V. Who is Present at Interview?

A

Advantages of early prosecutor involvement

1.
2.

3.

Prosecutor can assess child’s demeanor early on

Less chance of overlooking information needed for filing charges--correct crime,
number of counts, time frame, etc.

Development of earlier and better rapport with victim

Should more than one interviewer question or be with the child?

1.

Probably not--confusing for child and perhaps difficult for interviewers to work
together

One-way mirror allowing others to view an consult with interviewer is a solution
Videotaping may help also

A witness to the interview is normally a good idea to combat later attacks on
interviewer and methods used

Should child’s (non-offending) parent or caretaker be present?

1.

Bolsters defense argument that parent coached or brainwashed child
Child will often be negatively affected by parent's natural anxiety
Child may be more embarrassed in front or parent

Preliminary introductions and setting at ease can be done with parent or caretaker

VI.  Documentation of Interview

A

Videotaping--not a panacea

1.

Potential advantages:

a. May reduce need for additional interviews

b. May capture emotion and details early on (which are likely to be lost as time
passes)




g

Provides verbatim account should there be later dispute about suggestibility, use
of leading questions, etc.

Child may be more comfortable because less formal setting
Might be useful in inducing guilty pleas or generating family support for child

Could be used to refresh child’s recollection or combat later recantation or as
prior consistent statement or as basis for expert testimony

Could possibly be used at grand jury or other pre-trial hearings in lieu of child
testifying

Pitfalls and drawbacks

a.

May make child or interviewer nervous or uncomfortable or distracted-child may
want to play with equipment

Single interview will give incomplete or fragmented description because of
progressive disclosure, especially if initial interview is the one taped; if a later
interview is taped, more complete account may be told, but early untaped
interviews will be deemed by defense to be leading, suggestive, "coaching"

Early interviews may contain denials or highlight a victim’s usual reluctance and
hesitancy to disclose--obviously can be exploited by defense; danger with later
interviews that child may recant or show less convincing emotion; having any of
these on tape increases their harmful effects on cases

Cannot accurately capture and present entire context of child’s
statements/disclosures about abuse on video-tape; for instance, almast never
will first disclosure be on tape, but whatever is on tape takes on increased
importance and that which is not on tape becomes easier to discount or attack.
Impractical to tape every contact with children where they may discuss abuse
(e.g. courthouse steps, bathtime)

If there are no solid agreements or good control you could have multiple
agencies or professionals interviewing and taping or at least acting
inconsistently: this increases vulnerability to attack by defense of "selective
taping" and increases chances of seemingly inconsistent statements by child,
especially if different interviewers involved and if skill level or style differ

Ineffective video becomes defense ammunition: -used to impeach child’s trial
testimony, or -used as prior inconsistent statement, or -used to support claims of
coaching

Issue may become whether interviewer’s conduct, expertise and technique were
appropriate rather than whether abuse occurred; and since there is not
agreement among the various so-called experts about what the ideal
interviewing style/techniques are or about extent of children’s suggestibility, this
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VIL

B.

is always an area defense can capitalize on - e.g. support and sensitivity to
child’s difficulty ("l know it's not easy, you're doing good") will be criticized as
reinforcement/leading; challenging child's denial or encouraging reluctant child
will be seen as coercive;

i.  Can'talways assure quality: soft voices won't be picked up, children move
around, interviewer repeating answers will be criticized also as reinforcement;
may sometimes lose sound altogether and then be left with no record of
interview

j-  Practical issues of expense, storage space and how long to preserve, must have
good cataloging and storage system, assure tapes won't be erased or destroyed
or lost, and preserve for future appeal periods

k. Privacy and confidentiality issues may arise, especially when taping is done by
someone other than law enforcement; potential conflicts over who owns tapes,
who can see them, victims' rights to control access, etc.

3. Prerequisites to successful use of video

a. Control over who, when, where, how many

b. Skillful and trained personnel

c. Awareness of and experience the criminal trials
Alternatives to taping

Use of Anatomical Dolls

A
B.

As a tool to help child demonstrate what happened, generally okay

Do not use as a diagnostic tool; reliance on child’s actions with the dolls as a basis for

concluding abuse occurred can lead to reversal-IN RE AMBER B., 236 Cal. Rptr. 623,
1987.

Must be used with care--See Freeman and Estrada-Mullaney, "Using Dolls to Interview
Child Victims", NIJ Reports, No. 207, Jan./Feb. 1988.

See “Interaction of Normal Children With Anatomical Dolls," Sivan et al, child Abuse and
Neglect, Vol. 12, pp. 295-304, 1988.

A favorite area of defense criticism; see "Behavior of Abused and Non-Abused children in
Interviews With Anatomically Correct Dolls," by William Mclver, Hollida Wakefield and
Ralph Underwager is ISSUES IN CHILD ABUSE ACCUSATIONS, Vol. 1, No. 1, Winter
1989.

See also JOURNAL OF INTERPERSONAL VIOLENCE, Vol. 3, No. 4, Dec. 1988 for
several commentaries regarding use of dolls.
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Vill. - Other Issues Related to Interviewing Technigues and Children’s Testimony

A The push toward interviewing protocols

1.
2.

Impracticability of restrictive interview guidelines

Different interview styles and philosophies make agreement on optimum and
universal interviewing method highly unlikely and undesirable

Hidden dangers with detailed protocols—giving the defense extra ammunition to
attack case

Proposals to expand scope of competency hearings—Christiansen, "The Testimony
of child Witnesses: Fact, Fantasy, and the Influence of Pretrial Interviews,"
WASHINGTON LAW REVIEW, Vol. 62, p. 705, 1987 (also suggested by Lee
Coleman) - a step backward

Children’s memory and suggestibility

1.

Young children are often able to accurately recall and describe experiences, contrary
to popular opinion

a. Recall of the very young must almost always be cued
b. Like adults, memories most accurate during free recall

c. Chidren spontaneously recall less than adults but what they recall is generally
NOT less accurate

Children tend to remember actions best; are most inaccurate about locating
events in time or distinguishing separate recurrent events; (Therefore, beware of
the "detail trap.")

Children are much more resistant to suggestion than commonly believed

a. Atleast down to age five, children aren't anymore suggestible than adults

b. Preschoolers are more vulnerable to suggestion, but even the youngest resist
suggestion involving central information; form of questions and authority of
interviewer are important factors

See PROSECUTORS PERSPECTIVE, Vol. Il, No. 1, Jan. 1988 for reviews of recent
research in this area; additional information appears in CHILDREN'S EYEWITNESS
MEMORY, edited by Ceci, Toglia and Ross (Springer-Verag, 1987)

IX.  Assessing Validity: No Simple Answers

A Difficulty and complexity of these cases makes "checklists" attractive

B. Tempting to let others decide if believe child is truthful or not




"Sexual Abuse Legitimacy Scale" developed by Richard Gardner and promoted by
VOCAL--Beware!

“Statement Validity Analysis" or "Statement Reality Analysis"
1. See "Assessing Credibility," Farr and Yuille, PREVENTING SEXUAL ABUSE, 1988.

2. Seealso "The Development of Statement Reality Analysis” by Udo Undeutsch, to

appear in J.C. Yuille (Ed.) CREDIBILITY ASSESSMENT, Dordrecht, The Netherlands
Kluwer; Spring 1989.

3. InU.S,, David Raskin has presented workshops and testified based on this method.
Be careful before abdicating your responsibility and that of the jury to someone else
These "scales" and "systems" are not empirically based or validated

Evaluators must consider alternative explanations for child’s statements, for information
given by others, and for behavior observed

1. Todetermine if abuse, in fact, occurred

2. To anticipate and meet defenses so we can successfully prosecute those cases we
concluded abuse did occur
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DETAILED OUTLINE

The "Backlash"-What Is It and Why Should We Care? Describes turnabout in media focus and
public opinion regarding child abuse reports, questioning legitimacy and actual extent; generally
applies to child sexual abuse while attention currently given to child physical abuse and death
often goes opposite direction.

An excellent article discussing the backlash and its implications is "Protecting Children from
Sexual Abuse: What Does the Future Hold?" by John E. B. Myers, Journal of
Contemporary Law, Vol. 15, No. 1, 1989

A Causes
1. Soaring reports and limited resources

a. Over 2.2 million reports of suspected child abuse and neglect in '88 (Source:
American Humane Association and National Committee for the Prevention of
Child Abuse)

An increase of over 200% in reports of possible child maltreatment in last 10
years

Between '80 and '86 reports increased an average of 11.4% annually but since
then there has been a slowdown in reporting rates, thought to be due in part to
palicies limiting situations considered to be reportable offenses requiring
investigation; see "consensus" document and NAPCWA Guidelines in Section VI.

Washington state showed a significant "decline" in number of reports between
1987 & 1988 (down 23%); officials indicate this may be due to failure of child
welfare workers to file formal reports with state central registry due to time
involved.

In Kansas, reports decreased by 12% between 1987 and 1988 (comparedto a
25% increase between 1986 and 1987.)

36% increase in child abuse deaths since 1985; 1171 child deaths resulting from
abuse and neglect in 86, 1163 in '87; 1225 in '88.

As reports have gone up, so have caseloads everywhere

Resources have not kept pace - despite 55% increase in reports between 85 and
'86, House Select Committee on Children, Youth and Families reported only a
2% increase in total resources to deal with them in same period

Reluctance to believe abuse actually so widespread - a historical phenomenon
evident in Freud’s dismissal of female patients’ accounts of child sexual abuse

Media attention to sensational cases (e.g. Jordan, Minn., McMartin, etc.) and
descriptions such as "hysteria", "witch-hunt", etc.; compare and contrast with
reactions to child death cases such as the Creekmore case in Washington and
Steinberg in New York




4. Philosophy that treatment INSTEAD OF punishment is the only appropriate
response; proponents object to focus on criminal nature of child abuse

5. See: THE BATTLE AND THE BACKLASH-THE CHILD SEXUAL ABUSE WAR by
David Hechler (D.C. Heath & Co., 1988); BY SILENCE BETRAYED-SEXUAL ABUSE
OF CHILDREN IN AMERICA by John Crewdson (Little, Brown and Co., 1988); and
ON TRIAL-AMERICA’S COURTS AND THEIR TREATMENT OF SEXUALLY ABUSED
CHILDREN by Dziech and Schudson (Beacon Press, 1989)

B. What do we know about actual extent of child abuse?

1. Second National Incidence Study; December, 1987; National Center on Child Abuse
and Neglect

a. Follow-up to First National Incidence Study of 1980 (NIS-1)

b. Purpose: to estimate national prevalence of child abuse and neglect; looked at
figures for 1986

Findings:

In 1986, an estimated 1.5 million children were known victims of abuse and
neglect - 63% were victims of neglect - 43% were victims of abuse (arate of 10.7
per 1,000 for a total of approximately 675,000 children)

Since 1980, a 74% increase in known incidence of abuse - 58% increase in
physical abuse - rate of sexual abuse tripled (about 150 to 160,000 known cases)

Report indicates increase probably reflects better recognition of child
maltreatment rather than increase in incidence per se

Report found, despite increased likelihood for recognition of abuse and neglect,

cases were not reliably more likely to appear among screened-in reports to CPS
Either:

Potential reporters do not report or

CPS is screening out cases which previously would have received services as
“unfounded"

Sexual Abuse in Day Care: A National Study; March, 1988; David Finkelhor, Family
Research Laboratory, University of New Hampshire

a. This research prompted by rising alarm over growing numbers and attention to
sexual abuse in day care; attempted to identify all such cases in United States
reported between 1/83 and 12/85

Cases within scope of study

Facility with at least 6 children

Alleged abuse involved at least one child under 7
A daycare or preschool but not a residential facility

Abuse substantiated by at least one investigating agency




c. Based onidentification of 270 cases involving 1,639 children, estimated 500-550
cases and 2,500 victims in this three-year period (a total of 7 million children are
in 229,000 day care facilities nationwide)

d. Risk of sexual abuse in day care lower than risk of abuse in child’s own
household

1) Rate of 5.5 children per 10,000 enrolled in day care vrs.

2) Rate of 8.9 children per 10,000 in own households (under age 6)

e. Abusers did not fit conventional pedophilic molester stereotypes

1) 40% were women

2) In 38% of cases, abuser was not a child care worker; instead, was a family
member of provider or peripheral person, e.g., janitor, bus driver, outsider

3) Only 17% of cases involved multiple perpetrators, remaining 83% involved single
perpetrator

4) Only 8% had previous sex offense arrests

f.  Victims

1)  62% were girfs and 38% boys

2) Mostcommon ages = 3 and 4 (the most common ages for kids in day care)

g. Dynamics

1) Two-thirds of the abuse occurred around toileting, in bathrooms

2) Touching and fondling of genitals was most common form of abuse; however,
penetration of some form occurred to at least one child in 93% of all cases

3) Frequencies of other forms of abuse

a) 21% - children forced to abuse other children

b) 14% - allegations of pornography production

c) 13% - allegations of drug use

d) 13% - allegations of ritualistic abuse

h. Investigations by multidisciplinary teams were much more successful than solo
child welfare investigations or parallel and overlapping investigations by 2 or
more agencies

i.  Once cases reach criminal justice system, do not fare badly--of cases in which
charges are filed and pursued 85% conviction rate (35% are guilty pleas and 65%
go to trial)

C. Impact on and implications for prosecutors and other professionals

1. Prosecutor often the target of intense scrutiny and criticism, along with other
professionals
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Popular image of prosecutor has shifted from true "public defender" to portrayal
as ambitious (often unscrupulous) politician

Prosecutors often accused of being tough on child abuse, without regard for the
truth of allegations, in order to make a name and advance their careers Reality:
Careless handling of child abuse cases can much more easily ruin than "make"
careers

Prosecutors and others accused of manipulation, coercion, bias, etc. resulting in
children falsely alleging abuse

Involvement in multidisciplinary teams and advocacy centers may be criticized

Prosecutors and others characterized as destroying families, unconcerned about
child’s well-being, and "abusing" the child by pursuing criminal investigation or
prosecution; Be aware of current research re: system's impact - "Children’s
Reactions to Sex Abuse Investigation and Litigation," Tedesco and Schnell, Child
Abuse and Neglect, Vol. 11, 1987; and "Impact of Legal Intervention on Sexually
Abused Children," Runyan et al, Journal of Pediatrics, Vol. 113, No. 4, pp.
647-653, Oct. 1988; and "Going to Court: The Experience of Child Victims of
Intrafamilial Sexual Abuse," King, Hunter and Runyan, Journal of Health Politics,
Policy and Law, Vol.13, No. 4, Winter 1988.

Prosecutors seen as interested only in punishment and opposed to therapy

Prosecutors’ responsibility goes beyond duty to individual victims but includes
duty to entire community and other potential victims; prosecutor also held to a
higher ethical standard and is often placed in the middle, a difficult position

Results-some good and some bad

a.

Efforts to improve investigations, coordination, skills and knowledge. Example:
National Center for the Prosecution of Child Abuse

Increased attention generally to this area; see, for example, CHILD WITNESS
LAW AND PRACTICE by John E. B. Myers (Wiley Law Publications, 1987) and
“The Child Witness: Techniques for Direct Examination, Cross Examination &
Impeachment," by John E.B. Myers, Pacific Law Journal, Vol. 18, No. 3, April
1987

VOCAL, National Pro-VOCAL Council and NASVO: Victims of Child Abuse Laws,
founded in 1984, National Pro-VOCAL Council-a spin-off of VOCAL, included
professionals and others (Ralph Underwager chaired its Board of Directors), and
National Association of State VOCAL Organizations; NASVO now promoting "A
NEW MODEL"-

Solid definition of abuse, what to report and what NOT to report together with
screening of calls for validity and appropriateness for investigation; they claim
over 600,000 reports could thus be eliminated, saving children and families "from
harmful unnecessary investigations/interventions"

Investigations handled by specially trained police and community professionals
with ONE initial STANDARDIZED interview that is video-taped




3)
4)
5)
6)
7)
8)
9)

Interview format "developed by university research and non-harmful to the child"
Total removal of social services from investigations

“Hotlines" staffed by most experienced personnel

Face to face interview with reporter before family is involved

Interview of other witnesses (family, teacher, M.D., etc.) before child

Ending anonymous reporting

Tape recording ALL interviews

10) Certification and special training of judges

11) Short time frames for cases involving children

12) "One family, one judge"

d.
1)

Increasing aggressiveness on the part of defense attorneys

Example: '"The A-Team" or "Annihilation Team" - a group of attorneys, mental
health professionals, pediatricians and others who aim "to destroy false
allegations"; first advertised in VOCAL newsletter and apparently now the reason
for a split in VOCAL

Development of specialized defense expert witnesses (See Section. VI.B.)
Emergence of self-proclaimed experts and critics of the system:
THE CHILD ABUSE INDUSTRY by Mary Pride (Crossway Books, 1986)

THE PARENTAL ALIENATION SYNDROME AND THE DIFFERENTIATION
BETWEEN FABRICATED AND GENUINE CHILD SEX ABUSE by Richard
Gardner (Creative Therapeutics, 1987)

THE POLITICS OF CHILD ABUSE by Paul and Shirey Eberle (Lyle Stuart, 1986)

ACCUSATIONS OF CHILD SEXUAL ABUSE by Hollida Wakefield and Ralph
Underwager (Charles C. Thomas, 1988); Note that the introduction by Besharov
states that "the overzealous prosecution of sexual abuse charges...imperils the
future credibility of all child protective efforts.”

Evaluate above references very carefully and do not accept at face value. There
may be serious reason to question their motives and objectivity.

Efforts to discourage or decrease reporting and investigations of suspected child
abuse Examples:

For a time, legislation in Maryland (repealed this session) allowed therapists
providing psychiatric treatment to pedophiles to be exempt from mandatory
reporting of child sexual abuse revealed by clients in treatment where abuse
occurred prior to commencement of therapy

Policies and procedures calling for fewer reports, investigations or prosecutions;
see Section VI




I False Allegations - Facts and Fallacies

A Where do claims about false allegations come from?

1.

Controversy over substantiation rates

a.

1)
2)

Douglas Besharov claims 65% of all reports made to CPS are "unfounded" now
compared to much less in past (see: Special Report: Solomon’s Choice," MS.
MAGAZINE, June 1989 and "An Overdose of Concern: Child Abuse and the
Overreporting Problem," in Regulation: AE] Journal on Government & Society,
Nov./Dec. 1985.)

Based on his own interpretation and analysis
Source of data and others do not reach same conclusion

"Recognizing how statistics are badly misused would go a long way toward
reducing the current hysteria about child abuse," Douglas J. Besharov, Wall
Street Journal August 4, 1988.

STUDY OF NATIONAL INCIDENCE AND PREVALENCE OF CHILD ABUSE AND
NEGLECT prepared for the National Center on Child Abuse and Neglect,
reported that 53% of investigated reports were substantiated in 1986, a
significant INCREASE from 43% in 1980

Child Welfare League found substantiation rates remained stable despite
increased reports

"Unfounded" gets translated to inappropriately made or "false" - a blatant
misrepresentation

B. Meaning of "unfounded"--"dismissed or not substantiated after investigation*

1.

Includes ALL reports of suspected abuse and neglect made to child protection
agencies; majority of these (55%) are neglect reports, 27% are physical abuse and
16% are sexual abuse

"Investigation" may not really occur if caseload high or may be superficial and
incomplete

Cases may be screened out without investigation or labelled "unfounded" for reasons
having nothing to do with validity of allegation

a.

-~ ® a0 T

Perpetrator not a family member or caretaker and therefore not within CPS
responsibility

Reporter involved in a custody dispute
Unable to identify perpetrator

Unable to locate victim or family

Victim or family moved to different jurisdiction

Caseload control
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g.
h.

Lack of resources or skill to adequately investigate
CPS determines no services available to help family

Child recants for reasons other than falsity of original allegation

4. May mean different things in different states

INCIDENCE STUDY noted that 9% of cases classified as unfounded in fact involved
mistreatment resulting in physical harm to the child.

5.

Very few reports are deliberately false

a.

1)
2)
3)
4)

5)

6)

b)

c)

1)
2)

4)

Jones and McGraw, "Reliable and Fictitious Accounts of Sexual Abuse to
Children," JOURNAL OF INTERPERSONAL VIOLENCE, Vol. 2., No. 1, March
1987

Reviewed 576 child sexual abuse cases reported to Denver CPS in '83
In 137 cases (24%), there was insufficient information
Of the remaining cases, 70% were deemed reliable

22% were appropriate suspicions/good faith reports which turned out to be in
error

Only 8% were deliberately false or fictitious-of these only 2% were made by a
child and 6% originated with an adult

Characteristics of the 45 fictitious reports in study

4 of the 5 children making fictitious reports were girls ages 12-17 who had been
sexually abused before and had post-traumatic stress symptoms

Some of the adults had been sexually abused as children and displayed
significant psychological distress as a result; two of the adult reporters suffered
from major psychosis

Some of the allegations made by adults evolved from custody or visitation
disputes

These figures consistent with other studies; see Berliner, "Deciding Whether a
Child Has Been Sexually Abused", in SEXUAL ABUSE ALLEGATIONS IN
CUSTODY AND VISITATION CASES: A Resource Book for Judges and Court
Personnel, American Bar Association, Feb. 1988, and "False Allegations of
Sexual Abuse by Children and Adolescents," by Mark Everson and Barbara Boat,
Journal of the American Academy of Child and Adolescent Psychiatry, Vo!. 28,
No.2, March 1989.

Peters, 1976-study of 64 cases determined 6% false
Goodwin, 1979 - 3 out of 46 cases false - 7%; only one of these (2%) from a child

Horowitz, 1984 - out of 181 cases referred to a medical center 8% of those from
children deemed false

Faller, 1988 - 142 cases, 3% from children untrue
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5) Eversonand Boat, 1989-1249 cases, 5% from children deemed false.

False Allegations in Divorce/Custody Disputes-Epidemic or lllusion?

A

increasingly, it is claimed that allegations of sexual abuse are mushrooming in contested
divorce/custody cases, e.g., "Fathers On Trial," NEW YORK MAGAZINE, 1/11/88

Frequent assertions (by VOCAL, Underwager, etc.) that 60-80% of cases involve false
allegations instigated by vindictive spouses

1. "False Allegation Syndrome" coined by Lawrence D. Speigel in A QUESTION OF
INNOCENCE (Unicorn Publishing House, 1986)

2. '"Parental Alienation Syndrome" coined by Gardner
3. "SAID Syndrome-Sexual Allegations in Divorce," coined by Gordon Blush

Many articles and studies purporting to show large percentage of false allegations in
these situations based on few cases and individual, subjective interpretations, rather than
empirical assessment of probability samples, e.g. Benedek and Schetky (1984), Green
(1986), Coleman (1985), Mclver (1986), Gordon (1986), etc.

1. Benedek and Schetky, 1984 - 10 of 18 reports judged false: all these made by adults

2. Green, 1986 - 4 of 11 reports considered invalid: unclear which originated from
children, if any

A contrasting point of view is represented in "Mothers on Trial," Washington Woman
magazine, July/August 1987, indicating that divorcing mothers who raise concern are
often branded as liars and may be penalized as a resuit:

Recent phenomenon of new "underground railroad"

Actual numbers are instructive-The Sexual Abuse Allegations Project, federally funded
study conducted by the Research Unit of the Association of Family and Conciliation
Courts, "Allegations of Sexual Abuse in Custody & Visitation Cases: An Empirical Study
of 169 cases from 12 States,” March 1988.

1. Looked at ALL contested divorce cases in 8 courts nationwide
Child sexual abuse allegations were raised in less than 2% of all contested cases
Of the 169 cases identified, only 3 resulted in criminal charges
Only 1/2 involved a wife accusing child’s father
In 11%, the allegation originated with someone other than a parent
In 16%, the father was the accuser

Findings about validity indicate a rate of false allegations which is not terribly higher
than for all reports of child sexual abuse

a. 50% were believed to involve abuse

b. In17%, no determination could be made




c. 33% were believed to have not involved abuse; doubt about the good faith
nature of the report was a factor, however, in only 14%

G.  Need for careful investigation and assessment
1. Approach at outset should be no different than any other child abuse allegation
2. Investigation should be objective, prompt, thorough and sensitive

3. Circumstance of divorce/custody dispute is a factor to consider together with all
other evidence gathered in the investigation; See MacFarlane, "Child Sexual Abuse
Allegations in Divorce Proceedings," Chapter 7 of SEXUAL ABUSE OF YOUNG
CHILDREN, Guilford Press, 1987

a. '"Coached Child"
b. "Avenging Parent"
¢. "Overanxious Parent"

See Corwin et al, "Child Sexual Abuse and Custody Disputes, No Easy Answers" in
JOURNAL OF INTERPERSONAL VIOLENCE, Vol.2, No. 1, March, 1987, critiquing
Green, '"True and False Allegations of Sexual Abuse in Child Custody Disputes",
JOURNAL OF THE AMERICAN ACADEMY OF CHILD PSYCHIATRY, Vol. 25, No. 4,
1986.

V. Issues Related to Interviewing Techniques and Children’s Testimony

A The push toward interviewing protocols
1. Impracticability of restrictive interview guidelines

2. Different interview styles and philosophies make agreement on optimum and
universal interviewing method highly unlikely and undesirable

Hidden dangers with detailed protocols--giving the defense extra ammunition to
attack case

Proposals to expand scope of competency hearings—-Christiansen, ‘The Testimony
of Child Witnesses: Fact, Fantasy, and the Influence of Pretrial Interviews,"
WASHINGTON LAW REVIEW, Vol. 62, p. 705, 1987 (also suggested by Lee
Coleman) - a step backward

B. Children’s memory and suggestibility

1. Young children are often able to accurately recall and describe experiences, contrary
to popular opinion

a. Recall of the very young must almost always be cued
b. Like adults, memories most accurate during free recall

c¢. Children spontaneously recall less than adults but what they recall is generally
NOT less accurate




d. Childrentend to remember actions best; are most inaccurate about locating
events in time or distinguishing separate recurrent events; (Therefore, beware of
the "detail trap.")

Children are much more resistant to suggestion than commonly believed
a. Atleast down to age 5, children aren’t any more suggestible than adults

b. Preschoolers are more vulnerable to suggestion, but even the youngest resist
suggestion involving central information; form of questions and authority of
interviewer are important factors

See PROSECUTORS PERSPECTIVE, Vol. I, No. 1, Jan. 1988 for reviews of recent
research in this area; additional information appears in CHILDREN'S EYEWITNESS
MEMORY, edited by Ceci, Toglia and Ross (Springer-Verlay, 1987)

C.  Video-taping of interviews--not a panacea
1. Potential advantages:
a. May reduce need for additional interviews

b. May capture emotion and details early on (which are likely to be lost as time
passes)

Provides verbatim account should there be later dispute about suggestibility, use
of leading questions, etc.

Child may be more comfortable because less formal setting
Might be useful in inducing guilty pleas or generating family support for child

Could be used to refresh child's recollection or combat later recantation or as
prior consistent statement or as basis for expert testimony

g Could possibly be used at grand jury or other pre-trial hearings in lieu of child
testifying

Pitfalls and drawbacks

a. May make child or interviewer nervous or uncomfortable or distracted-child may
want to play with equipment

Single interview will give incomplete or fragmented description because of
progressive disclosure, especially if initial interview is the one taped; if a later
interview is taped, more complete account may be told, but early untaped
interviews will be deemed by defense to be leading, suggestive, "coaching"

Early interviews may contain denials or highlight a victim’s usual reluctance and
hesitancy to disclose--obviously can be exploited by defense; danger with later
interviews that child may recant or show less convincing emotion; having any of
these on tape increases their harmful effects on cases

Cannot accurately capture and present entire context of
child’statements/disclosures about abuse on video-tape; for instance, almost
never will first disclosure be on tape, but whatever is on tape takes on increased
importance and that which is not on tape becomes easier to discount or attack
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Impractical to tape every contact with children where they may discuss abuse
(e.g. courthouse steps, bathtime)

if there are no solid agreements or good control you could have multiple
agencies or professionals interviewing and taping or at least acting
inconsistently: this increases vulnerability to attack by defense of “selective
taping" and increases chances of seemingly inconsistent statements by child,
especially if different interviewers involved and if skill level or style differ

Ineffective video becomes defense ammunition: - used to impeach child’s trial
testimony, or -used as prior inconsistent statement, or - used to support claims
of coaching

Issue may become whether interviewer’s conduct, expertise and technique were
appropriate rather than whether abuse occurred; and since there is not
agreement among the various so-calied experts about what the ideal
interviewing styleftechniques are or about extent of children’s suggestibility, this
is always an area defense can capitalize on - e.g. support and sensitivity to
child’s difficulty ("l know it's not easy, you're doing good") will be criticized as
reinforcement/leading; challenging child’s denial or encouraging reluctant child
will be seen as coercive;

Can't always assure quality: soft voices won't be picked up, children move
around, interviewer repeating answers will be criticized also as reinforcement;
may sometimes lose sound altogether and then be left with no record of
interview

Practical issues of expense, storage space and how long to preserve, must have
good cataloging and storage system, assure tapes won't be erased or destroyed
or lost, and preserve for future appeal periods

Privacy and confidentiality issues may arise, especially when taping is done by
someone other than law enforcement; potential conflicts over who owns tapes,
who can see them, victims’ rights to control access, etc.

3. Prerequisites to successful use of video

Control over who, when, where, how many

b. Skillful and trained personnel

Awareness of and experience with criminal trials

D. Use of anatomical dolls

1.
2.

As atoal to help child demonstrate what happened, generally okay

Do not use as a diagnostic tool; reliance on child’s actions with the dolls as a basis
for concluding abuse occurred can lead to reversal--IN RE AMBER B., 236 Cal. Rptr.
623, 1987.

Must be used with care—-See Freeman and Estrada-Mullaney, "Using Dolls to
Interview Child Victims", NIJ Reports, No. 207, Jan./Feb. 1988.
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See "Interaction of Normal Children With Anatomical Dolls," Sivan et al, Child Abuse
and Neglect, Val. 12, pp. 295-304, 1988

A favorite area of defense criticism; see "Behavior of Abused and Non-Abused
children in Interviews With Anatomically Correct Dolls,” by William Mclver, Hollida
Wakefield and Ralph Underwager in ISSUES IN CHILD ABUSE ACCUSATIONS, Vol.
1, No.1, Winter 1989.

See also JOURNAL OF INTERPERSONAL VIOLENCE, Vol. 3, No. 4, Dec. 1988 for
several commentaries regarding use of dolis.

Closed Circuit TV and shields after COY vs. IOWA, 108 S. Ct. 2798, 101 LEd. 2d 857, 56
U.S.LW. 4931 (1988)

1. Facts: defendant charged with sexual assault of 2 13 year old girls; at trial, screen
between him and victims blocked him from their sight but allowed him to hear and
see them dimly; placement of screen was pursuant to 1985 lowa state statute;
defendant argued violation of 6th Amendment confrontation rights

Holding: conviction reversed and remanded because screen violated defendant’s
right to face-to-face confrontation; based in part on lack of individualized findings that
these witnesses needed special protection

Majority Opinion (5 justices) leaves open possibility that exceptions to confrontation
might be able to be made when necessary to further an important public policy but
gives virtually no guidance on what those might be

Justice O’Connor’s concurring opinion more reasonable and helpful - suggests that

specific finding of necessity by trial judge could allow use of procedure such as
closed circuit TV

Two way closed circuit (6 states) where defendant and child see and hear each other
probably still okay

One way closed circuit schemes (17 states) where defendant can see and hear child
but child can’t see or hear defendant are most likely in trouble

Since majority of child abuse cases are handled without use of such procedures, this
ruling won't affect large numbers of cases; prosecutors will have to be cautious using
special procedures that might affect confrontation rights and do so only when
absolutely necessary to present case

Assessing Validity: No Simple Answers

Difficulty and complexity of these cases makes "checKlists" attractive
Tempting to let others decide if believe child is truthful or not

"Sexual Abuse Legitimacy Scale" developed by Richard Gardner and promoted by
VOCAL--Beware!

"Statement Validity Analysis" or "Statement Reality Analysis"
1. See"Assessing Credibility," Farr and Yuille, PREVENTING SEXUAL ABUSE, 1988.




See also "The Development of Statement Realilty Analysis" by Udo Undeutsch, to
appear in J.C. Yuille (Ed.) CREDIBILITY ASSESSMENT, Dordrecht, The Netherdands,
Kluwer; Spring 1989.

3. InU.S,, David Raskin has presented workshops and testified based on this method.
Be careful before abdicating your responsibility and that of the jury to someone else
These "scales" and "systems” are not empirically based or validated

Evaluators must consider alternative explanations for child’s statements, for information
given by others, and for behavior observed

1. To determine if abuse, in fact, occurred

2. To anticipate and meet defenses so we can successfully prosecute those cases we
concluded abuse did occur

VI.  Expert Witnesses

A Prosecutors must use experts in case in chief with caution

1.

Risk of reversal; see, for example, ST. v. MILBRADT, No. SC 534731, Oregon, May, 1988
2.

Encourages and creates opening for defense "experts"

3.

See McCord, "Expert Psychological Testimony About Child Complainants in Sexual
Abuse Prosecutions: A Foray Into the Admissibility of Novel Psychological Evidence," 77
Journal of Criminal Law & Criminology 1, 1986; and Lorenzen, "Admissibility of Expert
Psychological Testimony in Cases Involving the Sexual Misuse of a Child," 42 U. Miami
LREV., in press

Defense experts--a growing business

1. Ralph Underwager (See State of Minnesota v. Cain, 427 N.W. 2d 5, July, 1988.
William Mclver

Kenneth Von Cleve

2
3
4. Lee Coleman
5

Lawrence Spiegel (see "Child Abuse Hysteria and the Elementary School Counselor,"
by Spiegel in Elementary School Guidance and Counseling, Vol. 22, April 1988)

Elizabeth Loftus
David Raskin
8. Lawrence Daly

VIl.  Medical Evidence

A Local protocols should address issues of medical evidence collection




Prosecutor should be involved together with police, medical personnel and criminalists in
formulating any procedures or agreements relating to evidence collection, analysis and
preservation

See "Surgeon General’s Letter on Child Sexual Abuse" issued Nov. 15, 1988--available
from National Maternal & Child Health Clearinghouse, (202) 625-8410.

Be aware of recent issues related to medical evidence
1. "Child Abuse Evidence Debated," in MS Magazine, March, 1989

2. Lee Coleman in "Medical Examination for Sexual Abuse: Are We Being Told the
Truth?" says "It should be obvious that second [medical] examinations are a must in
cases of alleged child sexual abuse."

"Child Abuse and Neglect, the International Journal,” vol. 13, No. 2, 1989 - majority is
devoted to medical issues and contains articles on anal findings, genital findings,
vaginal introital diameter and anogenital warts.

New techniques/technology--educate yourself
1. Colposcope

2. Toulidine blue dye

3. DNA fingerprinting

Pediatricians have limited knowledge about social and medical aspects of sexual abuse;
See "Do Physicians Recognize Sexual Abuse?" Ladson et al, AJDC Vol. 141, April 1987

COLOR ATLAS OF CHILD SEXUAL ABUSE by Chadwick, Berkowitz et al., Year Book
Medical Publishers, 1989--a good reference; to order, call 1-800-622-5410
Vill.  Child Abuse Reporting and Investigation Policies

A "Consensus" document - CHILD ABUSE AND NEGLECT REPORTING AND
INVESTIGATION, POLICY GUIDELINES FOR DECISION MAKING, 1988, Douglas J.
Besharov, "Rapporteur"

"Guidelines for a Model System of Protective Services for Abused and Neglected Children
and Their Families" 1988, National Association of Public Child Welfare Administrators -
Increasingly, states are screening out cases based on specific family situations or
parental behaviors; examples:

1. Children born drug-addicted

2. Homelessness

3. Parental substance abuse

4. Attempted suicide or drug use by a teenager

“Child Abuse - A Police Guide," 1987, Douglas J. Besharov, Police Foundation and The
American Bar Association; note definition of "Sexual abuse” in chart on p.6 - vaginal, anal
or oral intercourse; vaginal or anal penetrations; or other serious forms of inappropriate
sexual contacts."




"Child Abuse: Arrest and Prosecution Decision Making," Douglas J. Besharov, American
Criminal Law Review, Vol. 24, No. 2, Fall 1986

Besharov advocates for more restrictive definitions of abuse (requiring serious injury or
the potential for serious injury) and more screening of referrals; he has said,
"Unfortunately, the determination that a report is unfounded can be made only after an
unavoidably traumatic investigation that is inherently a breach of parental and family
privacy...Each year, over 500,000 families are put through investigations of unfounded
reports. This amounts to a massive and unjustified violation of parental rights."

Public opinion poll, "Public Attitudes and Actions Regarding Child Abuse and Its
Prevention," February, 1988 conducted by Schulman, Ronca and Bucuvalas, Inc. for
National Committee for the Prevention of Child Abuse

1. Telephone interviews of representative random sample of adults across U.S.

2. Over 2/3 of American public feel public child welfare agencies should investigate all
child abuse reports regardless of seriousness of charge rather than only those with
clear evidence of serious injury or harm to the child

3. Public supports strong and aggressive application of reporting standards and
majority would rather see investigation of potentially unfounded reports rather than
wait until clear evidence of abuse occurs

IX.  Drug-Affected Infants and Children - An Emerging Issue of Great Importance

A

Scope of the problem: estimates range from 50,000 or 60,000 up to 375,000 children
born each year to women who have used illegal drugs during pregnancy; "crack-babies"
seen as a recent and unprecedented phenomenon attributed to widespread use of
crack = cocaine by women.

Role of criminal justice system

1. Hotly debated issue: ACLU and many women'’s rights advocates are against
"punitive” measures--including prosecution and often even threat of removal of
children using civil dependency/neglect system.

2. Relatively few criminal prosecutions to date

a. Some using existing drug laws, such as delivery of controlled substance
b. Some using existing criminal child abuse and neglect statutes

c. Allinvolve women who have already delivered

3. Careful consideration of all options is needed; prosecutors need to be included in the

discussions about how to tackle this problem.
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Jury Selection

Please review the following juror profiles. Consider whether or not they
would be appropriate jurors for a child abuse case and the reasons why or why
not. During the workshop there will be discussion of each of these possible
jurors, whether they may be appropriate for some abuse cases and not for
others, and what other information may be needed to make a decision.




. Possible Jurors

L. Mary Mugqins
Appears to be in her late fifties to early sixties
Married - Never worked
Husband is retired, was a bricklayer
Has three grown children - one a teacher, one a secretary,
one a salesman
Four grandchildren - sees them fairly regularly
Doesn't watch T.V. programs about child abuse and can't recall
ever having read anything about the subject.

2. dane Jones

Appears to be in her late twenties - attractive outgoing

Unmarried - Tives with boyfriend who is a salesman

Has no children

Has two married sisters who have four children that she sees
about once every other week

Works as an executive assistant to an advertising executive

College degree

Says she has seen some media pieces on subject of abuse

Doesn't believe children are less honest than adults

3. Bill Bennett
Late thirties to early forties
Married - Wife is bank teller

Three children - ages 7 to 12

Manager of a Tlarge drug store - part of chain

Is a little league coach

Older brother accused by ex-wife of sexual abuse of child - no
prosecution

4. Sister Martha Maguire

Late sixties

Catholic nun

Worked as both a teacher and a social worker for the church

Has had incidents of abuse among both students and social work
clients

5. John Johnson

Late thirties

Architect - large local firm 12 years

Unmarried - lives with a man who is a florist

No children

Has one brother who lives in another city - little contact
Active with church youth groups

6. Carl Conrad

Late fifties

Married - wife is housewife

Executive of large oil company

Two children - private practice attorney and housewife

Daughter rape victim when 19 years old - perpetrator never caught




/. Jennifer Jacobs

Early twenties

Waitress in restaurant bar

Unmarried - Tives with two other women both waitresses
Has four married siblings - seven nieces and nephews
Often baby sits for siblings

Part time college student

8. Mildred Matthews

Late fifties

Divorced

Works for department of motor vehicles - supervisor

Has five grown children

One son in prison - auto theft

Other children teacher, social worker, secretary, mechanic
Six grandchildren - two living with her full time - 7 and 8

9. Jerome Jettson

Late forties

Married - wife runs two day care centers
Attorney - general practice

Two children - 14 and 16

Works with son's swimming team

10. Larry Lathrop

Middle twenties

Carpenter

Unmarried - lives alone

Is a "Big Brother"

Father a retired police officer - one married sister no children

11. Sarah Simonsen

Early thirties

Teacher

Married - husband a salesman

One child 4 years

Has had two physical abuse victims in her classes that she
reported

12. Peter Peterson

Late forties

Librarian

Unmarried - lives with his mother

Very interested in computers - hobby

Has neighborhood children over often to play computer games

13. Patricia Paulson

Middle thirties

Telephone company supervisor

Married - husband a salesman

Two children age 2 and 5

Child abuse victim of her father - never reported - father now
dead




‘ 14. James Jefferson
Late lMitflies
Salesman and part time pastor of Church of Forgiveness and Peace
Married - wife is housewife ("women shouldn't work™)
Nine children ages 4 to 25
Church's basic teaching is all things can be forgiven

15. Allen Adams

Late thirties

Divorced - Ex-wife is nurse

Two children - 12 and 10

Associate Professor of Psychology - U.C. Berkley
Never practiced as treating psychologist

16. Matilda Mason

Early forties

Single

Registered nurse - Emergency room care

Little or no contact with children outside of work
Has seen some abuse cases




() JURY QUESTIONNAIRE

INSTRUCTIONS: Please answer the following questions as completely as
possible. If there is any question which you do not wish to answer in

writing, feel free to so indicate and the court will arrange a private

conference.
1. Name -
Age Sex Birthplace

Do you have any type of physical disability, handicap or

other problem? Yes No

If yes, please describe

Languages spoken or understood other than English

Please describe your educational background:

Highest grade completed?

Name, location of high school and college and major

areas of study:

2. Marital status:
Married_ Separated_ Divorced_ Widowed _ Single
If married or separated, does spouse work? Yes No
What type? Where

If widowed or divorced, what was former spouse's

occupation?




3. Area of Residence

Do you own or rent your home? Own

Number of persons living with you

How long have you lived at your present home?

How long at your previous home?

outside the home? Yes No Retired

If yes, where?

How long with present employer?

How long did you work at your previous job?

What were your previous jobs or occupations?

Have you ever worked or volunteered at any job or activity
which involved regularly coming in contact with children?

Yes No

If yes, please give details:

5. Do children live in your household?

If yes:

How many? Age and sex of each:

If not your own children, what relationship:




‘ If no, do you have children living elsewhere? 1If

complete below:

Age and sex of each

If minors, who has custody?

If adults, employment of each

Have you ever lived in a household with children?

Yes No

If yes, please give details:

6. Do any adults, other than yourself, reside in your home?

Yes No

‘ If yes, how many? What are their jobs or

occupations?

are your leisure-time activities?

How do you find out about the news?

T.V. Radio

Newspapers Other?

What newspapers or magazines do you read on a regular basis?




What kinds of books do you read?

Are you currently reading a book? Yes

If yes, describe book and give title:

What television or radio programs do you watch or listen to

on a regular basis?

What radio station do you normally listen to?

What organizations, clubs, sports teams, etc., do you belong to

now or in the past (for example, bowling leagues or gun clubs)?

What volunteer activities or committees do you belong to now or
in the past (for example, neighborhood associations or political

groups)?

Have you ever been on jury duty before? Yes No

If yes, list all cases, indicating whether civil or
criminal, where you served, when, what type of case (e.gq.
drunk driving) and whether the jury was able to reach a

verdict (do not indicate what the verdict was):




Have you ever been a witness in court? Yes

If yes describe:

Aside from the above have you ever been in a courtroom other than

as a juror? Yes No

If yes, please explain:

Do you know anyone who is a police officer, lawyer or anyone who
works within the court system (example: prosecutors, defense

attorneys, judges, court reporters, clerks, bailiffs, etc.)?

Yes No

If yes, list (include relationship or job)

you, any member of your family, any acquaintances ever:

Been a victim of a crime? Yes No

Been accused of a crime? Yes No

Been arrested? Yes No

Please explain your yes answers to any of the above:

13. Has anyone ever:

* Told you about having been sexually molested?

Yes No




14.

15.

When

*# Told you about having been sexually touched in a manner

they felt was wrong? Yes No

* Told you about having been spoken to in a sexually

improper manner they felt was wrong? Yes No

* Lied to you or to anyone you know about having been

sexually molested or touched? Yes No

How did you know it was not true?

Please explain any of your yes answers to the above

questions.

you were a child:

Were you sexually touched or molested? Yes No

Talked to in a sexual manner you considered wrong at the

time? Yes No

Talked to in a sexual manner you consider wrong now?

Yes No

Were present when someone else was sexually touched or

molested? Yes No

Do you know anyone who was accused of sexually molesting,

touching, annoying or raping a child or adult? Yes No




Do you know anyone, either a child or adult, who was actually or
came close to being sexually molested, touched or raped?

Yes No

Do you know anyone who has had a sexual relationship as an adult

with someone under the age of 16? Yes No

If yes, what was the age of the person under 16?
What was the age of the adult?

What was your opinion about that relationship?

Have you, any member of your family, any acquaintance ever been

involved in any way with an investigation by police or social
service workers regarding allegations of child abuse:

as a witness? Yes No

as a victim? Yes No

as a suspect? Yes No

Please discuss the circumstances of any yes answer:

Have you seen or read any T.V. shows or articles about child

abuse? Yes No If yes, what was your reaction?




Do you favor or oppose having sex education courses in the public

schools? Favor Oppose Why do you feel that way?

In very general terms what effect do you feel sexual molestation

has on a child?

In very general terms what do you believe causes sexual

molestation of children?

Do you have an image of the type of man who would sexually molest

a young girl or boy? If so, please describe:

Do you have an image of the type of woman who would sexually

molest a young girl or boy? If so, please describe:




‘5. What measures should be taken to prevent or cut down on sex

offenses against children?

-

26. If a child has been sexually molested, what should be done to
help the child get over the incident? (Circle one)
(1) make sure the child gets psychological counseling;
(2) leave the child to get over the incident on his or her o;n;

(3) restrict the child from leaving home without permission;

(4) other (please describe):

Do you approve or disapprove of parents with children having
magazines, such as Playboy or Penthouse, around the house?
(1) approve (2) disapprove

Please state why you feel this way:




28. Do you have any knowledge of this case, other than what you have '
heard here in court, from any other source, such as television,

radio, newspaper or friends? Yes No

If yes, please describe:

29. Do you know any of the following people who are involved in this
case? If so, please indicate how well: ;
[witness 1list]

30. 1Is theré anything that you would like to bring to the court's
attention that might affect your ability to be a fair and .

impartial juror in this case?

I declare that the forgoing answers are true and correct to the

best of my knowledge.

Signature:

Dated:

JURY.QUS 10 ‘
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§ 4.8 Demonstrative Evidence as an
Aid to Testimony

Demonstrative evidence is “evidence addressed directly to the senses with-
out the intervention of testimony.”® McCormick gives depth to this defi-
nition when he writes:

There is a type of evidence which consists of things, e.g., weapons, whiskey
bottles, writings, and wearing apparel, as distinguished from the assertions
of witnesses (or hearsay declarants) about things. Most broadly viewed, this
type of evidence includes all phenomena which can convey a relevant first-
hand sense impression to the trier of fact, as opposed to those which serve
merely to report the secondhand sense impressions of others.”’

Within the generic class called demonstrative evidence, it is useful to dis-
tinguish between things which played an actual part in the matter being
litigated (e.g., a gun) and things which “played no such part but [are] of-
fered for illustrative or other purposes.””® The former category is often
called real or original evidence. The instant discussion is limited to the lat-
ter class of demonstrative evidence, which is designed to illustrate or aid
testimony.

There are many uses for demonstrative evidence in litigation involving
children. Professor Imwinkelried reminds us that “[t}he only limits on the
use of demonstrative evidence are the trial judge’s discretion and the trial
attorney’s imagination.”

As mentioned above, use of demonstrative evidence lies within the dis-
cretion of the trial judge.®® Courts generally permit use of such evidence if
it will aid the child in testifying or if it will assist the jury in understand-
ing the child’s testimony.®’ McCormick writes that “the theory justifying
admission of these exhibits requires only that the item be sufficiently ex-

* Black’s Law Dictionary 519 (4th ed. 1968
see McCormick § 212, at 663-69.

57 .

o McCormick § 212, at 663 (footnotes omitted),
McCormick § 212, at 667.

%% Imwinkelried at 78.

80 See State v. Eggert, 358 N.W.2d 156, 161 (Minn. Ct. App. 1984) (“In general, the use
of mo”de.ls and other types of illustrative evidence is within the discretion of ’the trial
court”; it Wwas not an abuse of discretion to permit a young sex abuse victim to illus-
trate h.er tcstxmqny with dolls); McCormick § 212, at 669 (*Whether the admission of
fhpa.rt.lcuI.ar exhibit will in fact be helpful, or will instead tend to confuse or mislead
Cocl:u;r’l’;r, 1S a matter commonly viewed to be within the sound discretion of the trial

61
State v. Eggert, 3_58 N.W.2d 156, 161 (Minn. Ct. App. 1984) (“The test is whether or
not th”e testimonial aid will likely assist the jury in understanding the witness’s testi-

‘ n“mny ). See .also Newton v. State, 456 N.E.2d 736, 741 (Ind. Ct. App. 1983)
( Df:monstratlvc evidence is admissible if the item is sufficiently explanatory £Jr illus-
trative of relevant testimony to be of potential help to the trier of fact™). .

)- For discussion of demonstrative evidence,




planatory or illustrative of relevant testimony in the case to be of potential
help to the trier of fact.”® The party desiring to use demonstrative evi-
dence is not required to show that the witness will be completely unable to
testify without the assistance of the demonstrative aid. Rather, the test is
whether the demonstrative evidence will assist the child in describing
what bappened so that the jury can understand. For example, in State v.
Eggert,*® a young sex abuse victim was permitted to illustrate her testi-
mony with dolls. The defendant objected that the demonstrative evidence
was unnecessary because the child was able to tell her story without the
aid of dolls. The appellate court disagreed, stating that:

Appellant’s argument does not correctly state the true test of the use of tes-
timonial aids. For instance, a doctor or engineer may be allowed to use ar-
tificial mockups of the human anatomy, cutaways, maps and diagrams,
etc., even if the witness acknowledges that he does not have to have those
things to testify. The test is whether or not the testimonial aid will likely
assist the jury in understanding the witness'’s testimony.®*

In sexual abuse litigation in criminal and juvenile court, young children
often use anatomically correct dolls to illustrate their testimony.’® The
trial judge has broad discretion to authorize the use of dolls, and appellate
decisions discussing the matter uphold trial-level decisions to permit chil-
dren to illustrate their testimony with the aid of dolls.®® Some states have
enacted legislation expressly authorizing use of dolls during testimony. A
recent Alabama statute provides that:

In any criminal proceeding and juvenile cases wherein the defendant is
alleged to have bad unlawful sexual contact or penetration with or on a
child, the court shall permit the use of anatomically correct dolls or man-
nequins to assist an alleged victim or witness who is under the age of 10 in
testifying on direct or cross-examination at trial, or in a videotaped deposi-
tion as provided in this chapter.t’

82 McCormick § 212, at 668.
#3358 N.W.2d 156 (Minn. Ct. App. 1984).
%1d. at 161 (emphasis in original).

% The need for dolls to aid testimony i i i
Yy 1s especially acute with the youngest children. See
Ve'r'a v. State, 709 S.W.2d 681, 686 (Tex. Ct. App. 1986) (“The use of dolls is often
N critical when the complainant witness is very young”).
See Cleaveland v. State, 490 N.E.2d 1140, 1141 (Ind. Ct. App. 1986); Commonwealth
v, T,renholm, 14 Mas;. App. 1038, 442 N.E.2d 745, 746 (1982); State v. Eggert, 358
N.w.2d 156, 161 (Minn. Ct. App. 1984); State v. Deleonardo, 315 N.C. 762, 340
S.E.2d 350 (1986); State v. Madden, 15 Ohio App. 3d 130, 472 N.E.2d 1126, 1130
g&?;g é38rlyaxét8 6v. State, 685 S.W.2d 472 (Tex. Ct. App. 1985); Vera v. State 709
.W. , (Tex. Ct. App. 1986); Kehinde v. Commo 1t ’
338 S.E.2d 356 (1986). calthy 1 Vo App. 342,

% Ala. Code § 15-25-5 (1986 Supp.).




The dolls employed to aid testimony in sex offense cases are usually ana-
tomically correct, although the fact that a doll is not completely anatomi-
cally correct does not mean that it cannot be used. In Cleaveland v.
State,®® the court wrote:

One of the victims, D.C., was eight years old at the time of the trial, and
testified with the aid of two dolls, one representing a male and the other a
female. Using the dolls, D.C. demonstrated that Cleaveland had pulled
down her pants and underwear and put his hand between her legs, touching
an area indicated in pink on the doll. Cleaveland argues that because
the pink area between the doll’s legs did not accurately represent the hu-
man vagina, D.C. should not have been allowed to use the doll during her
testimony.

The trial court has discretion in allowing or prohibiting the use of de-
monstrative evidence. . . . Such evidence may be admitted if it is suffi-
ciently explanatory or illustrative of relevant testimony in explaining what
occurred. . . . The doll D.C. used had sufficient anatomical detail to help
the jury. Cleaveland has not established that the doll’s lack of an accurately

depicted vagina in any way misrepresented D.C.’s testimony or misled the

Jury, or prejudiced him in any other way.5°
The test is whether the doll will help the jury to understand the child’s
testimony.

Before handing anatomical dolls to a child witness, counsel should state
for the record that the dolls are anatomically correct.”® This statement
permits an appellate court to comprehend the child’s testimony, and is im-
portant because the dolls, which are expensive, are not made a part of the
record. In addition to describing the dolls for the record, it is appropriate
for counsel to ask the child to identify the dolls. The child might say, “This
is a girl doll and this is a boy doll.” As a follow-up, counsel may ask the
child to tell how he knows which is which. Counsel should also ask
whether the dolls will help the child describe what happened. As the child
illustrates the story with the dolls, counsel should clarify the record with
such statements as, “May the record reflect that the witness has placed the
penis of the male doll inside the vagina of the female doll while the male
doll is lying on top of the female.” Absent such clarification, an appellate
court cannot recreate the child’s testimony.

%8490 N.E.2d 1140 (Ind. Ct. App. 1986).

1d. at 1141.

70 See Kehinde v. Commonwealth, 1 Va. App. 342, 338 S.E.2d 356, 358 (1986), where the
court expressed concern “that the record does not disclose whether the doll was
anatomically correct.”




Dinils are particularly helpful with youngsters who are linguistically im-
mature. Such children may not have the vocabulary to effectively describe
the details of an occurrence. In particular, they may not know the proper
terms for parts of the human body.”* By using anatomically correct dolls,
such children can show what they cannot tell. Such demonstrative evi-
dence may be very helpful, indeed indispensable, to the jury.

If sexual penetration is an issue, anatomically correct dolls may be used
to help a child illustrate how penetration occurred. Dolls are particularly
helpful on this issue because many children are less than effective in de-
scribing penetration. They say such things as, “He put it in me,” “He put

it between my legs,” “He touched my bottom,” or “His popsicle hurt my
peepee.”’? It is hardly reasonable to expect the average seven-year-old
calmly to recite, “The accused penetrated my vagina with his penis,”
and if the child did use such words, most adults would suspect coaching.
Accepting the fact that children use childlike language to describe events,
including penetration, it is important to assist the jury to understand pre-
cisely what the child means. Anatomically correct dolls are well suited
to this end. The child can testify orally using his own descriptive terms,
and can illustrate what those terms mean by showing the factfinder what
happened.”

It is also appropriate to use dolls in preparing children to testify.”* In
State v. Eggert,” the Minnesota Court of Appeals addressed the issue of
preparation with dolls in a sex abuse case. The court wrote:

Appellant additionally argued that allowing the victim pre-trial practice
with the dolls was prejudicial. We find that contention without merit. The

7! See State v. Madden, 15 Ohio App. 3d 130, 472 N.E.2d 1126, 1130 (1984):

A review of the transcript reveals that [witness] testified that appellant placed
“his thing” on her and that he put it in between her legs. The girl did not know
the correct name for appellant’s “thing” nor could she give a description of it. A
doll with anatomical details was then used to illustrate and clarify the girl's
testimony. Based on the victim’s obvious lack of knowledge of the correct terms
for human reproductive organs, there was no abuse of discretion in allowing the
use of dolls to clarify the girl’s testimony.

See also State v. Lee, 9 Ohio App. 3d 282, 459 N.E.2d 910, 912 (1983) (“The record

indicates that the witness was unable to relate to the jury the events using the appropri-

ate sexual or physiological terminology. The dolls were used to clarify the witness’s ex-

planation and to insure a common understanding between the witness and jury as to the

events which took place.”).

72 See State v. Madden, 15 Ohio App. 3d 130, 472 N.E.2d 1126, 1130 (1984).

3 See State v. DeLeonardo, 315 N.C. 762, 340 S.E.2d 350, 352-53 (1986) (male sex
abuse victim permitted to illustrate anal penetration with dolls); Bryant v. State, 685
S.W.2d 472, 474 (Tex. Ct. App. 1985) (five-year-old sex abuse victim permitted to
illustrate how defendant touched her vagina by using dolls).

74 See Newton v. State, 456 N.E.2d 736, 741 (Ind. Ct. App. 1983): Defendant

further argues the pretrial use of the dolls impinged upon his right to counsel
and his right to cross-examination. He analogizes the witness’s out of court expe-
rience with the dolls to hypnotically enhanced testimony. . . . His argument is
based on his assumption the witness was able to remember details at trial she
was previously unable to remember at her deposition as a result of her practice
with the dolls.
Although the court found defendant’s argument “creative,” it was rejected.
75358 N.W.2d 156 (Minn. Ct. App. 1984).




child had described the incidents to adults several times before there was
any use of the dolls, not only to her parents but to the child psychologist
and the pediatrician. There is no indication that the child’s testimony was
improperly reinforced by the use of the dolls at trial. It is accepted and
ethical trial procedure for either side in a civil or criminal case to display
to a potential witness a testimonial aid that he:or she may be asked to use
during the testimony.”®

Needless to say, caution must be exercised to ensure that pretrial prepara-
tion with dolls does not degenerate into a coaching session in which the
adult uses the dolls to show the child what happened. The cross-examiner
may delve into this possibility, and if improper coaching is disclosed, the
effect on the child’s testimony can be devastating.”

Dolls are not the only type of demonstrative evidence used with child
witnesses. Much the same explanatory effect can be achieved through use
of diagrams of the human body. Pittman v. State’ provides an example.
In this sex offense case, the prosecutor presented the 13-year-old victim
with an anatomically correct diagram representing her body. The child
circled the mouth and hand on the diagram, and testified that these were
the parts of her body which the defendant wanted her to use to touch
him. Following this, the child was given an anatomically correct diagram
representing an adult male. She was asked to circle the part of the dia-
gram that defendant forced her to touch. In response, she circled the
male sex organ. It is not difficult to imagine the impact of such illus-
trated testimony on the jury. The defendant objected to use of the dia-
grams, but the Georgia Court of Appeals rejected the objection, and held
that the trial court acted within its discretion in permitting such demon-
strative evidence.

In addition to dolls and diagrams, it may be proper in some cases to
permit a child witness to draw a picture of an event.”” Obviously, such a
picture may be out of scale or otherwise inaccurate. Inaccuracy should not
render such evidence inadmissible, however, unless the opponent can
demonstrate that the picture is prejudicial or of no help to the jury. Coun-
sel has the right to cross-examine the child about the picture in an effort to
undercut its accuracy. In the final analysis, the use of in-court drawings by
a child witness should be left to the sound discretion of the judge.

1d. at 161.

77 See Newton v. State, 456 N.E.2d 736, 742 (Ind. Ct. App. 1983) (court held that it was
proper to use dolls in pretrial preparation; it noted, however, that “the fact the witness
did practicq is a factor properly considered in determining her credibility”). See also
§ 4.43 for discussion of cross-examinations of a witness who used a doll on direct.

78178 Ga. App. 693, 344 S.E.2d 511, 512 (1986).

™ See Statg v. Eggert, 358 N.W.2d 156, 161 (Minn. Ct. App. 1984) (child was “allowed to
N draw a picture of the alleged actions which were shown to the jury™).
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§ 4.8 Demonstrative Evidence as an Aid to Testimony

' * Page 142, add to footnote 65:

See State v. Fletcher, 322 N.C. 415, 368 S.E2d 633 (1988), in which the four-year-old
victim used anatomically detailed dolls to illustrate her testimony. The court held that
the practice of allowing children to illustrate sexual abuse with dolls “is wholly
consistent with existing rules governing the use of photographs, and other items to
illustrate testimony. It conveys the information sought to be elicited, while it permits
the child to use a familiar item, thereby making him more comfortable.” Id. at 637.

Page 142, add to footnote 66:

Phillips v. State, 505 So. 2d 1075, 1077 (Ala. Ct. Crim. App. 1986) (seven-year-old
victim; proper to permit child to illustrate touching of “intimate parts” with dolls);
State v. Jarzbek, 204 Conn. 683, 529 A.2d 1245, 1247 (1987); People v. Hutson, 153 111.
App. 3d 1073, 506 N.E.2d 779, 780 (1987) (11-year-old victim; proper to illustrate
penetration with doll); State v. Watson, 484 So. 2d 870, 875 (La. Ct. App. 1986) (15-
year-old victim; dolls used to illustrate that victim knew names of female and male
genitalia); People v. Foreman, 161 Mich. App. 14, 410 N.W.2d 289 (1987).

In People v. Garvie, 148 Mich. App. 444, 384 N.W.2d 796, 799 (1986) (seven-year-old
victim), the court wrote:

Defendant argues that he was denied a fair trial when Troy was shown, over
objection, two suggestive and prejudicial “anatomically correct” dolls to
demonstrate the sexual offense. Defendant asserts that the dolls were prejudicial
as depicted because the “man” doll when compared to the “cute little boy” doll
was designed particularly to appear “cynical” looking (defendant possibly

intends to say “sinister” looking). Our review at oral argument of photographs of
these dolls does not suggest that untoward prejudice would have resulted to
defendant at trial from the mere appearance of the dolls.

Defendant further asserts that the dolls were admitted at trial without a proper
foundation establishing that their use was necessary to assist Troy while
testifying. Defendant acknowledges that Troy was timid but suggests that
timidity is not umnatural in such a sensitive case. We think the situation
presented to the trial court was one for the sound exercise of its discretion. . ..
The court did not find the dolls’ looks to be prejudicial and believed they would
assist Troy in testifying. We find no abuse of discretion.

(Footnote omitted.)

See also People v. Herring, 135 Misc. 2d 487, 515 N.Y.S.2d 954 (1987) (70-year-old
aphasic sodomy victim permitted to illustrate sodomy with anatomically detailed
dolls); State v. Watkins, 318 N.C. 498, 349 S.E.2d 564, 565 (1986) (six-year-old victim
illustrated penetration with dolls); Pryor v. State, 719 S.W.2d 628, 631 (Tex. Ct. App.
1986) (six-year-old victim illustrated penetration with dolls); Murriel v. State, 515 So.
2d 952 (Miss. 1987).

In addition to their use as demonstrative evidence, anatomically detailed dolls are
used to assist clinicians and other professionals in determining whether children have
been sexually abused. For discussion of anatomically detailed dolls as an aid to
diagnosis of sexual abuse, see § 4.17I in this supplement.




§ 4.17L —Use of Dolis to Diagnose Sexual Abuse
or as Evidence of Sexual Abuse (New)

Anatomically detailed dolls are often used as an aid when interviewing children who
are suspected of being sexually abused. For example, dolls are widely used by law
enforcement professionals, child protective service workers, and clinicians. In the
hands of a trained professional, the dolls are helpful in the interview and diagnostic
process.

A number of empirical studies have investigated children’s interaction with anato-
mically detailed dolls. These studies indicate that although the dolls are not a litmus
test for sexual abuse, they are a useful adjunct of interviewing children who may be
sexually abused.

See White, Strom, Santilli, & Halpin, Interviewing Young Sexual Abuse Victims with
Anatomically Correct Dolls, 10 Child Abuse & Neglect 519 (1987)(Sample: 25 children
referred for suspected sexual abuse, and 25 children with no evidence of sexual abuse.
Age range, two to five years. The children in the referred group displayed more
sexualized behaviors with the dolls than the nonreferred children. The differences
were statistically significant. Children not suspected of being abused showed no
unusual sexualized behaviors with the dolls. Merely exposing nonabused children to
anatomically detailed dolls does not itself produce indicators of sexual abuse);
Jampole & Weber, An Assessment of the Behavior of Sexually Abused and Nonsexually
Abused Children with Anatomically Correct Dolls, 11 Child Abuse & Neglect 187
(1987)(Sample: 10 sexually abused children and 10 nonabused children. Age range,
three to eight years. There was a statistically significant difference between the two
groups, as evidenced by the presence or absence of sexual behavior in play with the
dolls. Ninety percent of the sexually abused children demonstrated sexual behaviors
with the dolls. Eighty percent of the nonabused children did not demonstrate sexual
behaviors with the dolls); Sivan, Schor, Koepple, and Nobel, Interaction of Normal
Children with Anatomical Dolls, 12 Child Abuse & Neglect 295 (1988)(study of 144
children with no history of sexual abuse. Age range, three to eight years. The children
interacted with anatomically detailed dolls. “Little aggression and no explicit sexual
activity was observed. In contrast to clinical observation of abused children, the doll

play of nonreferred children is unlikely to be characterized by agression or sexual
concerns; thus these behaviors when observed in interaction with these dolls should be
taken seriously”).

See also Boat & Everson, Interviewing Young Children with Anatomical Dolls, 67
Child Welfare 337 (1988); Boat & Everson, Use of Anatomical Dolls among
Professionals in Sexual Abuse Evaluations, 12 Child Abuse & Neglect 171 (1988);
White & Santilli, 4 Review of Clinical Practices and Research Data on Anatomical
Dolls, 3 1. Interpersonal Violence 430 (1988).

A number of cases discuss use of anatomically detailed dolls as an adjunct to
interviewing and/or diagnosis.

See United States v. Gillespie, 852 F.2d 475, 480-81 (9th Cir. 1988)(expert testimony
that child was molested by male rather than female was based in part on child’s play
with anatomically detailed dolls. Court holds that such use of dolls must meet the
requirement established in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923)).

In re Amber B., 191 Cal. App. 3d 682, 236 Cal. Rptr. 623 (1987)(when expert bases
opinion of sexual abuse partially on child’s use of dolls, such use of dolls constitutes a
novel scientific test. Before evidence based on such a novel scientific test is admissible,
proponent must prove that the test is generally accepted in the relevant scientific
community). See also Seering v. Department of Social Services, 194 Cal. App. 3d 298,
239 Cal. Rptr. 422 (1987); In re Sara M., 194 Cal. App. 3d 585, 239 Cal. Rptr. 605
(1987); In re Christine C., 191 Cal. App. 3d 676, 236 Cal. Rptr. 630 (1987); In re Chery!
H, 153 Cal. App. 3d 1098, 200 Cal. Rptr. 789 (1984).



Inre M.E., 715 S.W.2d 572 (Mo. Ct. App. 1986)(dolls were used by social workers to
determine whether sexual abuse occurred; children played with dolls in a way that
suggested they had sexual knowledge far in advance of their ages. Defendant objected
that children’s assertive play with the dolls was hearsay. Court stated that the assertive
doll play was not admitted to prove that abuse occurred, but to prove the children’s
sexual knowledge, thus it was not hearsay); State v. Mayfield, 302 Or. 631, 733 P.2d 438
(1987)(assertive conduct with dolls is hearsay); In re C.L., 397 N'W.2d 81 (S.D.
1986)(child’s use of the dolls was evidence of sexual abuse; child’s use of dolls was
nonassertive, thus not hearsay); In re Penelope B., 104 Wash. 2d 643, 709 P.2d 1185
(1985); State v. Hunt, 48 Wash. App. 840, 741 P.2d 566, 568 (1987).

People v. Garmison, 166 Mich. App. 557, 420 N.W.2d 851, 852 (1988)(expert “testified
that the victim’s use of the anatomically correct dolls corroborated the victim’s
allegations of sexual abuse. Defendant argued tbat the trial court erred in allowing this
testimony because the opinion was given as though supported by scientific certainty.
“Testimony as to a child’s reaction to an anatomically correct doll may be admissible
as a foundation for an expert witness’s opinion that the child has been sexually abused
even though their use does not rise to the level of a scientific test”); In re Rinesmith,
144 Mich. App. 475, 376 N.W.2d 139, 141-42 (1985)(anatomically detailed dolls were
not a scientific test implicating admissibility rule of Frye v. United States, 293 F. 1013
(D.C. Cir. 1923); “The dolls are not calculated to elicit a particular result but as a tool
to permit children to communicate ideas which they are unable to express verbally
because they are too young or anxiety-ridden or because they lack the vocabulary”).




§ 4.8 Demonstrative Evidence as an Aid to Testimony

Page 141, add to footnote 60:

Brady v. State, 540 N.E.2d 59 (Ind. Ct. App. 1989).

Page 142, add to footnote 65:

Brady v. State, 540 N.E.2d 59 (Ind. Ct. App. i989); State v.
Chandler, 376 S.E.2d 728 (N.C. 1989) (not error to permit testifying
social worker to use dolls to illustrate what victims did with
dolls during interviews); Williams v. State, 539 So.2d 1049, 1050
(Miss. 1989) ("The use of anatomically-correct dolls during a trial
is a matter of discretion with the trial judge, although . .

great caution should be exercised when making this determination") ;

State v. Hewett, 376, S.E.2d 467, 476 (N.C. Ct. App. 1989).

Page 145, add to footnote 79:

State v. Hewett, 376 S.E.2d 467, 476 (N.C. Ct. App. 1989).



Are Anatomical Dolls Too Suggestive?

Mark D. Everson and Barbara W. Boat

In Press in The Advisor,

Newsletter of the American Professional

Society on the Abuse of Chidlren

The use of anatomical dolls in the assessment of sexual
victimization of young children has become standard practice in
many settings (Boat and Everson, 1988: Conte et al 1988). The use
of anatomical dolls in such evaluations, however, has become
increasingly controversial, culminating in recent court decisions
in California severely 1limiting the admission of evidence from
anatomical doll interviews (e.g. In re Amber B. [1987] and In re

Christine C. [1987]).

At the heart of the controversy is the belief that anatomical
dolls may be overly suggestive to young children (e.g., Terr in
Yates and Terr, 1988a and b; Yuille, 1988). According to this
position, the anatomical novelty and sexual explicitness of the
dolls are likely to induce even normal, non-abused children to have
sexual fantasies and to act out in sexually explicit ways which
might then be misinterpreted as evidence of sexual abuse. This
problem can be exacerbated by certain interviewer errors such as

asking highly 1leading questions, posing the dolls in sexual

positions, or verbally reinforcing sexualized play (Underwager et

al, 1986; White, 1986).




The possible suggestibility of anatomical dolls is a concern
that doll users must take seriously. Fortunately, there is a
growing body of research that bears directly on this critical
issue. This research can be categorized under the following three

questions about the suggestibility of the dolls:

1. Does the use of anatomical dolls as interview aids or props

lead young children to make false allegations of sexual abuse?

Goodman and Aman have addressed this question directly in
their often-cited study of the impact of anatomical dolls on
children's recall (Goodman and Aman, in press). Eighty 3 and 5
year-old children experienced a brief individual play session with
a man. During the session they played a series of games including
a version of "Simon Says" in which the man asked the child to touch
parts of the child's own body (e.g., ear, toes) and also to touch
the man's knee while the man touched the child's knees. A week
later the child was questioned by a woman about the play session,

under one of three experimental conditions: with anatomical dolls

as props, with regular (non-anatomical) dolls as props, and with

no dolls as props. In the two doll conditions, the dolls were
available during the questioning and the child was encouraged to

use the dolls to show what had happened in the play session.

The children were asked a series of specific questions about

possible "abuse" during the play session, modeled after questions




that might be asked in a sexual abuse investigation. The questions
wvere: "Show me where he touched you," "Did he keep his clothes
on?" "Did he touch your private parts?" "Did he ask you to keep a
secret about your private parts?" and "Did he put anything in your
mouth?®  In addition, the children were asked three misleading

questions about possible abuse: "He took your clothes off, didn't

he?" "He kissed you, didn't he?" and "How many times did he spank

you?"

The use of anatomical dolls as interview props was not found
to decrease the accuracy of the children's responses to the abuse
questions. Regardless of their age, the children interviewed with
anatomical dolls did not make any more errors on the specific or
misleading abuse questions that the children interviewed either
with regqular dolls or with no dolls. The three-year-olds, on
average, did prove to be less accurate in all three interview
conditions than the 5 year olds. However, the vast majority of
errors they made on the abuse questions occurred in response to the
two "private parts" questions, a term many 3 year olds did not
understand. When asked the more understandable question, "Show me
where he touched you," none of the children indicated their
genitals. Nor did any of the children in the study provide

spontaneous comments or elaborations that would suggest that sexual

abuse had occurred.

Goodman and Aman's results suggest that the use of anatomical

dolls as interview props does not lead young children to make false




reports of abuse -- even under conditions of suggestive

questioning.

2. When exposed to anatomical dolls, are normal, sexually-naive

voung children prone to engage in explicit sexual play with

the dolls?

The answer to this question depends upon one's definition of
"explicit sexual play." We recently completed a study of over 200
children drawn from a general pediatric clinic population (Everson
and Boat, 1989). The children ranged in age from 2 to 5 years and
represented a wide socioceconomic distribution. The children were
seen in a structured anatomical doll session which included a
review of body parts and functions and free play with the dolls

both in the presence and in the absence of the adult interviewer.

Touching and exploration of the doll genitalia was a common
behavior, occurring in over 50% of the children at each age.
However, explicit sexual play in the form of apparent
demonstrations of vaginal, oral or anal intercourse (i.e., penile
insertion, sexual placement with "humping" motions, mounting a
doll's genitals) occurred in only 6% of the total sample (12 out

of 209 children).

This low incidence rate of explicit sexual play is consistent
with the findings of seven prior studies in which non-referred,

presumably non-abused children were observed with anatomical dolls.




The studies include: August and Forman (1986), Cohn (1988),
Gabriel (1985), Glaser and Collins (1989), Jampole and Weber
(1987), Sivan et. al (1988), and White et al (1986). The studies
varied in session format from free play sessions in a preschool
setting to highly structured interviews with an adult, and the
children ranged in age from 2 years to 8 years. Summarizing across
all seven studies, exploration of doll genitalia was fairly
commonly observed, but less than 2% of the non-referred children
in these studies enacted apparent sexual intercourse between dolls
or between a doll and themselves (5 of 332 children). Such play
was rare even though four of the studies included conditions in
which the child was left alone with the dolls, minimizing the
likelihood of the presence of an adult inhibiting such fantasy
play. (Refer to Everson and Boat, 1989 for a more complete review

of these studies.)

Although only 6% of our total sample demonstrated explicit
sexual play, the frequency of such play was significantly related
to the child's age, socioeconomic status (SES), and race and
somewhat to the child's gender. 1In fact, over 20% of the 4 to 5
year old, low SES, black males in our sample demonstrated apparent

sexual intercourse of some type during our sessions.

We believe, that our research, together with the seven prior
studies in this area, offers substantial evidence that anatomical

dolls do not induce young, non-abused, sexually naive children to

engage in explicit sexual play. But our research suggests that the




dolls may provide sexually knowledgeable children with at 1least
implicit permission as well as an easy vehicle for revealing their

sexual knowledge.

3. Following exposure to anatomical dolls, do vyoung children

engage_in more sexualized behavior or play?

We addressed the question of whether anatomical dolls might
have delayed impact on the behavior of children by conducting
follow-up interviews of 30 mothers whose children had been exposed
to anatomical dolls (Boat, Everson, and Holland, in press). The
children ranged in age from 3 to 5 years and had been subjects in
our normative study of 209 children described above. The interview
occurred about 2 weeks after the doll session. Mothers were asked
in general terms abut any changes in their child's behavior that
they attributed to their child having participated in the doll
session as well as specific questions about changes in sexual

curiosity and sexual play since the session.

Twenty-three percent of the children were reported as
displaying a heightened awareness of sexual body parts (e.g., a 4-
year-old boy asked how boys and girls differ; a 4-year-old girl
asked when she would get pubic hair). None of the children were
reported to have begun playing with toys or regular dolls in a
sexual way or to add genitals to their drawings of people. Only
one child was described in any way as "acting out sexually" -- a

3-year-old boy who took his clothes off while playing with a little




girl his age. As his mother explained, "He thought since he took

the dolls' clothes off, it was okay to take his own clothes off."

Neither this child's mother nor any of the other mothers had
any concerns about the behavior of their children after exposure
to the dolls, nor did they report any behavior that might be

misconstrued as an indication that sexual abuse had occurred.

Are anatomical dolls too suggestive? The research evidence
thus far offers a strong and reassuring "no." The one study
(McIver and Wakefield, 1987) that is sometimes cited as proof of
the suggestibility of the dolls is methodologically flawed and
difficult to interpret. Nonetheless, more research is needed on
this controversial issue, especially in replicating the Goodman and
Aman study using a larger, demographically more diverse sample as
a test of the generalizability of their important findings.
Perhaps a target event to be recalled could also be devised that
is a closer analogue to sexual abuse than a play session (e.g., a

normal genital examination).

At this point, we can be confident in our continued use of
anatomical dolls in sexual abuse evaluations, especially if we

adhere to the excellent recommendations of Myers and White (1989).

First, doll users should be prepared to describe how and why the

dolls were used in a particular case. Second, we should be
familiar with the research on the dolls and be sure that our use

of them falls within acceptable practice in the field. Third, we




should be aware of the limits in the use of anatomical dolls and .
acknowledge that they are interview aids rather than a litmus test

for sexual abuse.

Mark Everson, Ph.D. and Barbara

W. Boat, Ph.D. are Co-Directors

of the Program on Childhood Trauma

and Maltreatment in the Department

of Psychiatry, University of North

Carolina at Chapel Hill
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INTERESTS OF THE AMICI CURIAE

The American Professional Society on the Abuse of Children
(APSAC) is a multidisciplinary society of professionals working in
the fields of child abuse research, prevention, treatment, investiga-
tion, litigation, and policy.! The purposes of APSAC are to promote
effective identification, intervention, and treatment of abused chil-
dren, their families, and offending individuals, to increase knowledge
about abuse, and to improve the competence of professionals work-

1. Section Il of this brief was prepared by Gail S. Goodman, Ph.D., Depurt-

mentof Psychology, State University of New York at Buffalo and Karen J. Sayw iz,
Ph.D., Department of Psychiary, UCLA. Josephine Bulkiey, J.D. and others also

assisied.
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ing with abused children and their families. APSAC was founded in
1987, and now has more than 1100 members.

The American Academy of Pediatrics (AAP) was founded in
1930 10 create an independent forum for the special health and
development needs of children. AAP is a nonprofit association of
approximately 38,000 physicians specializing in the care of infants,
children, and adolescents. The AAP's principal purpose is to ensure
the attainment by all children of their full potential for physical,
emotional and social health. To these ends, AAP’s members fre-
quendy are called upon to testify regarding the condition of such
children. The AAP is concemned that the physician’s ability to
provide proper treatment and counseling not be burdened by legal
requirements surrounding the interview process unless mandated by
the Constitution and laws, and that any such requirements be sensi-

tive to the panticular difficulties attendant upondetecting child sexual
abuxe,

The American Medical Association (AMA) is a private volun-
tary. nonprofit organization of physicians. The AMA was founded in
1846 (0 promote the science and ant of medicine and the improvement
of public health. Today, its membership exceeds 280,000 physicians
and medical students.

The National Association of Counsel for Children (NACC) is a
voluntary national mcmbership organization concemed with the
rights and interests of children who are the subject of child protective,
matimonial, and custody litigation. Established in 1977, the Asso-
ciation has 1200 members in fifty states.

The National Organization for Women (NOW), founded in 1966,
is the largest organization in the United States devoted to protecting
and securing women'’s rights. NOW has over 250,000 members and
792 chapters nationwide, and actively supports legal and legislative
1elion 1o protect victims of child abuse.

he State of Rhode Island Office of the Child Advocate is a state
igency designated by the Rhode Island General Assembly to protect
necivil legal, and special interests of abused and neglected children
nstaie care and day care settings.

The Support Center for Child Advocates is a Pennsyivania
nonprofit corporation that provides free legal and social services to
abused and neglected children in criminal and juvenile court proceed-
ings in the city of Philadelphia. Legal services are provided by staff
attomeys and more than four hundred volunteer members of the
Philadelphia bar. Social work services are provided through a staff
of six social workers.

Amici, with the written consent of the parties, submit this brief as
amici curiae to call the Court's attention to the widespread and
potentially harmful impact which several conclusions of the Idaho
Supreme Court could have on the way children are interviewed in
child sexual abuse cases. This brief supports neither party, and Anici
take no position on whetherthe hearsay statements at issue in this case
should have been admitted or excluded from evidence.

INTRODUCTION AND SUMMARY OF ARGUMENT

Sexual abuse of children is a tragic phenomenon affecting
thousands of children. Although the precise prevalence of sexual
abuse is unknown, research discloses that abuse is widespread. The
first national survey investigating personal histories of child sexual
abuse was conducted by the Los Angeles Times Poll in 1985. “A
history of sexual abuse was disclosed by 27% of the women anq 1§% '
of the men” surveyed.?  The American Humane Association
estimates that 132,000 children were sexually abused in 1986.® The
Association also reports that “estimates of the number of children
sexually maltreated . . . have increased significantly between 1976
and 1986.™ Most child sexual abuse is never reported to authoritics,
and the actual prevalence rate is probably higher than the cstimglcs
of the American Humane Association.® Age offers no proteciion
from sexual abuse. Victims range from infants to adolescents.*

2. Finkelhor, Hotaling, Lewis & Smith, Sexual Abuse and Its Relationsrip to
Later Sexual Satisfaction, Marital Status, Religion, and Attitudes, 4 ]. Interpersonal
Violence 379, 381 (1989).

3. American Humane Association, Highlights of Official Child Neglec: and
Abuse Reporting 1986 23 (1988)(hereafter cited as Highlights).

4. I

S. Russell, The Incidence and Prevalence of Intrafamilial and Exraiarm.lial
Sexual Abuse of Female Children, 7 Child Abuse & Neglect 133 (1983).

6. Sce Highlights, supranote 3 at 21.
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All.hough most victims of child sexual abuse go on 1o productive
qnd salisfying adult lives, the clinical and scientific literature estab-
lishesthat s;xual abusc has serious short and long-term conscque‘ncw
for many victims. In particular, sexual abusc is associated with x

wide varicty of medical, mental health, and social problems oi

adolescence and adulthood.”

.T'hc scope and consequences of child sexual abuse require a
decisive response from society and, in particular, from the legai
system. Asthe Court has observed, however, ““[c)hild abuse is onccof
the most difficult crimes to detect and prosecute, in large part becaux‘;
lh;re often are no wimesses except the victim.” Pennsylvania T
Rt{chie, 480U.S. 39,60 (1987). Furthermore, corroborating medica!
evidence exists in only a minority of cases.® In many cascs, the abilic
Fo prove abuse turms on children’s trial testimony and the admissinii-
ity of their out-of-court statements. Because of the paucity o{ o
dence that plagues child abuse litigation, children's hcars'av stae-
ments play a vital evidentiary role. ' )

' Although there arc many hearsay exceptions, only a handful ar2
important in the day-to-day run of child abuse cases. The excepiion
employed most frequently authorizes admission of excited uue’r-
ances. Fed. R.Evid. 803(2). Alsoof great importance is the exception
for statements for purposes of medical diagnosis or treatment. /d.
803(4). Of particular importance in the present litigation, courts
frequently employ the so-called residual exceptions to admit reliable.
hearsay statements of children. /d. 803(24), 804(b)(5). Finally, and
of equal relevance in the present case, a majority of states have
enacted special hearsay exceptions for reliable out-of-court state-
ments.of children in child abuse litigation. These statutes are
essentially residual exceptions for child abuse cases.

The Cpnfromation Clause of the Sixth Amendment works in
tandem with the hearsay rule to exclude unreliable evidence. Califor-

]98;.) Sce Lasting Efects of Child Sexual Abuse (G. Wyatt & G. Powell eds

‘8. Myers, Bavs, Becker, Berliner, Corwin & Saywitz, Expert Testimons %
Child Sexual Abuse L.:izazion, 68 Neb. L. Rev. 1, 34 (1989), ’
9. American Bar Association, National Legal Resource Center for Child

AdvocAacy and Proteci:on. Protecting Child VictimiWitnesses—Sample Laws ar:
Materials 51 (2d ed. R. Eaiman & J. Bulkley eds. 1987).

5

niav. Green, 399 U.S. 149, 155 (1970); Dutton v. Evans, 400 U.S.
74, 86-87 (1970). Like the hearsay rule, the Confrontation Clause
secks to “advance ‘the accuracy of the truth-determining process in
criminal trials.”” Tennessee v. Street, 471 U.S. 409,415 (1985). To
this end, **{t}he focus of the Court’s concern has bezn 10 insure that
there are ‘indicia of reliability which have been widely viewed 13
determinative of whether a statement may be placed before the jun
though there is no confrontation of the declarant,’ . . . and to ‘afford
the trier of fact a satisfactory basis for evaluating the truth of the prior
statement . . .."" Mancusi v. Stubbs, 408 U.S. 204. 213 (1972).

The Court has long held that a defendant’s right 10 confront
accusatory witnesses, although vitally important, is not absolute, and
can be balanced against competing interests. Ohlc . Roberts, 44
U.S. 56, 64 (1980); Martox v. United States, 156 U.S. 237,243(1893).
The confrontation right is balanced against the state interests in
“effective law enforcement, and in the development and precise
formulation of the rules of evidence applicabie in criminal
proceedings.” Ohiov. Roberts, 448 U.S. 56,64 (195C;. In the context
of child abuse litigation, an additional interest is at work. The st
has a strong parens patriae interest in protecting cnildren. Princev.
Massachusetts, 321 U.S. 158, 166-67 (1944). Inscme cases, a child's
out-of-court statements are the most powerful evidence of abuse, and
the need for the statements is compelling. As stated in Bourjaily v.
United States, 483 U.S. 171 (1987), the Court has “attempted 0
harmonize the goal of the Clause—placing limits on the kind of
evidence that may be received against a defendan:—with a socictal
interest in accurate fact finding, which may require consideration of
out-of-court statements.” /d. at 182, Nowhere is the need for out-of-

court statements greater than in child abuse liti ganion.

The trustworthiness of a particular hearsay statement is evaluated
in light of the circumstances of the case. With the residual and child
hearsay exceptions in particular, courts consider a wide array of
factors to determine whether hearsay passes musier under the Con-
frontation Clause and the rules of evidence. (Rezliability facrors
considered by the courts are discussed in section IN'..infra). Unfor-
tunately, in the present case, the decision ofthe I3z~ > Supreme Court
appears to elevate threc reliability factors above il others, and 10
establish them as virtual litmus tests of reliabilit:. The Idaho count
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ruled that a child's statements to a pediatrician during an intervicw
were untrustworthy because: (1) the interview was not vidcotaped,
(2) the doctor employed leading questions, and (3) the doctor was
aware that the child may have been sexually abused. Amici acknowl-
edge that these factors are relevant in the assessment of reliability.
Amici respectfully submit, however, that the Idaho court overesti-
mated the value of these factors as indicators of reliability. Exagger-
ating the importance of videotaping, leading questions, and inter-
viewer knowledge of a child’s circumstances will cause courts to
place unwarranted reliance on these factors to the exclusion of other,
equally important, indicia of reliability, and will lead to exclusion of
reliable hearsay.

Most interviews of children cannot, as a practical matier, be
videotaped or otherwise recorded. Research and clinical experience
establish that it is often necessary and proper during interviews of
young children to employ directed questions, some of which may be
leading. Finally, contrary to the conclusion of the Idaho Supreme
Court, possession by an interviewer of background information on a
child need not undermine the reliability of what the child states during
aninterview. Amici respectfully urge the Court not to adopt the Idaho
Supreme Court’s narrow focus on three reliability factors, and to
adhere instead to the well-established judicial practice of considenng
all factors that bear on reliability of hearsay offered under residual
and child hearsay exceptions.

ARGUMENT

I. CHILDREN DISCLOSE SEXUAL ABUSE IN A VARI-
ETY OF WAYS, FEW OF WHICH LEND THEM-
SELVES TO AUDIO OR VIDEOTAPING

Disclosing sexual abuse is difficult for most children, and re-
search demonstrates that in many cases abuse is not disclosed during
childhood.'® Abuse that does come to light is disclosed in scveral
ways. Some children reveal abuse to their parents. Others confide in
a trusted adult outside the family, such as a teacher. Children some-

10.  Finkelhor, Hotaling & Smith, Risk Factors for Sexual Abuse in a National

Survey of Adult Men and Women, 14 Child Abusc & Neglect 19 (1990)(42% of males
and 33% of females did not disclose abuse during childhood until questioned as

adulls).
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times disclose their “secret’ to a friend, who, in turn, reports the abuse
10 their parent. For many children, however, the fear and embarrass-
ment that accompany sexual abuse prevent disclosure. When the
child cannot tell, adult suspicion about abuse may be kindled by
changes in the child’s behavior such as nightmares, fear of specific
persons or places, unusual knowledge of sexual matters, sexualized
play, or medical evidence of abuse.

The realization that their child has been sexually abused comes
as a terrible shock to parents, and the first thought of many is to rush
to the pediatrician, family doctor, or hospital emergency room. Thus,
in many cases physicians are the first professionals (o interview
children. Such interviews often occur on an emergency basis in the
doctor’s office or hospital. In other cases, the first professionals 1o
interview children are police officers or social workers employcd by
child protective services agencies. These professionals may talk to
children athome, in the police car on the way to the hospital, at school,
orat achildren’s shelter. In some cases, children first disclose abuse
to mental health professionals providing therapy. In such cases, the
therapist may have no advance notice of when the child will unlock
the secret of abuse. Thus, children disclose sexual abuse in a wide
variety of settings and at unpredictable times. Seldom is a tape
recorder or video camera available at the critical moment. Ycl,
children’s statements during interviews may bear all the hallmarks of
trustworthiness. Given the myriad circumstances in which children
are interviewed, interposition of audio or video recording as a litmus
test for reliability leads to exclusion of reliable evidence.

The marked reluctance of many children to discuss sexual abuse
during interviews illustrates the danger of equating audio or video
recording with reliability. In intrafamilial abuse cases, most victims
are intimidated into silence. Summit writes that *‘[hjowever gentle or
menacing the intimidation may be, the secrecy makes it clear o the
child that this is something bad and dangerous. The secrecy is both
the source of fear and the promise of safety: ‘Everything will be all
right if you just don’t tell.""" Threats and coercion are common in
extrafamilial abuse as well. In Finkethor and Williams’ national
study of scxual abuse in day care, approximately 50% of victims were

11.  Sumunit, The Child Sexual Abuse Accommodation Syndrome, 7 Child
Abuse & Neglect 177, 181 (1983).

.....
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threatened with harm to themselves or their familics if they disclosed
sexual abuse.'? Inaddition to fear of reprisal, many youngsters keep
the secret of sexual abuse because they believe the abuse is somehow
their fault, and that if they tell, they will be disbelieved, punished, or
disliked.

Thus, many sexually abused children are slow to disclose during
the interview process. A recent study by Sorensen and Snow
ilustrates children'’s resistance to disclosure. The researchers evalu-
ated 116 cases in which sexual abuse was confirmed by criminal
conviction, confession, or strong medical evidence of abuse. During
carly interviews, most children denied having been abused.!*> For
many children, disclosure is a gradual process that can take weeks or
months. Furthermore, many children disclose a little at a time, to test
the reactions of adults. Ifthe interviewer does not respond with shock
or disgust, the child feels confident to reveal a little more. Portions
of what a child reveals during interviews may be sufficiently reliable
to gain admission in evidence, but in most cases it is impossible to
videotape hours of interviews extending over days, weeks, ormonths;
revealing again the harm that flows from equating reliability with
audio or video recording.

In addition to the serious practical problems raised by audio and
videotaping, it is important to note the current divergence of profes-
sional opinion on the wisdom of recording interviews. In 1986 the
California State Legislature established the Child Victim Witness
Judicial Advisory Committec to study investigative and judicial
practices pertaining to child witnesses, and to make recommenda-
tions to the Legislature for reform. Inits Final Report, the Committece
wrote that “[t]he value of videotaping interviews with children is a
highly controversial issue.”** The Committee found the issues
surrounding videotaping so unsettled that it could offer no recom-
mendationto the California Legislature on whether interviews should

12, D. Finkelhor & L. Williams, Nursery Crimes: Sexual Abuse in Day Care
104 (1988).

13.  Sorensen & Snow, How Children Tell: The Process of Disclosure (Paper
presented at The Eighth National Conference on Child Abuse and Neglect, October
23, 1989).

14.  California Child Victim Witness Judicial Advisory Commitiee: Final
Report 28 (1983).

Y ORI TR - ¢

be recorded. '’

An issue not mentioned by the Committee, but of great concem
1o parents of sexually abused children, concerns the confidentiality of
videotapes. In some cases, highly sensitive tapcs of children have
found their way onto television news programs, to the embarrassment
of children and their families. Systems for protecting confidential
videotapes have not been perfected.

There is no doubt that the difficult task of evaluating the reliabil-
ity of children’s out-of-court statements can be facilitated by audio or
videotaping, and taping should be encouraged in some circum-
stances. It is a mistake, however, to exaggerate the importance of
vidcotaping. Although the presence or absence of a vidcotape is
relevant in the assessment of reliability, videotaping is not the sine
qua non of trustworthiness. Courts consider a host of factors 10
dectermine whether hearsay bears the circumstantial guarantees of
trustworthiness required by the Sixth Amendment and the rules of
evidence. (See SectionIV., infra) Videotaping is an important factor,
but only one among many. With due respect for the Idaho Supreme
Count, Amici suggest that the lower court accorded exaggcraied
importance to videotaping interviews.

Bearing in mind the tremendous practical problems engendcered
by videotaping, the considerable professional uncertainty and dis-
agreement that surrounds the subject, and the availability of other
means to assess reliability, it is respectfully submitted that it would
be premature and potentially very damaging to engrall audio or
videotaping onto the Sixth Amendment as a litmus test for the
rcliability of children’s hearsay statements.

II. DURING INTERVIEWS, DIRECTIVE AND LEAD-
ING QUESTIONS SHOULD BE USED SPARINGLY,
HOWEVER, SUCH QUESTIONS ARE SOMETIMES
NECESSARY WITH YOUNG CHILDREN, AND DO
NOT NECESSARILY UNDERMINE THE RELIABIL-
ITY OF CHILDREN’'S HEARSAY STATEMENTS

Interviewing young children is a delicate task requiring consid-
crable skill and patience. There is no single “right’ or “wrong™ way

15. Id. at29. Py
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to interview children, and professionals continue to develop and
improve interview techniques. Various professional organizations
have promulgated guidelines for interviewing, which are updated as
new knowledge develops.!®

The consensus of professional opinion is that the interviewer
should begin by establishing an atmosphere in which the child feels
comfortable and free to talk. Initial questioning should be as non-
directive and open-ended as possible to encourage spontaneous
statements. When young children fail to respond to generic, open-
ended questions, more directive questioning may be necessary. At
some point during the interview, itis usually nccessary to question the
child directly about possible sexual abuse. When directive question-
ingisemployed, the interviewer proceeds along a continuum, usually
beginning with questions that simply direct the child's attention 1o a
particular topic, and, when necessary, moving gradually 1o more
specific questions. Highly specific questions, which may be leading,
are generally to be avoided unless other methods of questioning fail,
and the interviewer possesses reliable information indicating that
abuse has occurred. In many cases, however, especially with young
children, highly specific questions are necessary to elicit reliable
information. No two interviews are the same, and professional
judgment and discretion remain key components of the interview
process.

The psychological dynamics of sexual abuse, which cause many
children to resist disclosure, combine with the developmental imma-
turity of young children to justify greater use of directive questioning
than is ordinarily necessary with older children and adolescents.”’

16.  See, e.g., American Medical Association, Diagnostic and Treatment
Guidelines Concerning Child Abuse and Neglect, 254 J.A M.A. 796 (1985); Ameri-
can Academy of Child and Adolescent Psychiatry, Guidelines for the Clinical
Evaluation of Child and Adolescent Sexual Abuse, 27 J. Am. Acad. Child &
Adolescent Psychiatry 655 (1988); American Professional Society on the Abuse of
Children, Proposed Guidelines for Evaluation of Suspected Sexual Abuse in Young
Children, 3 The APSAC Advisor (in press).

7. An analogy can be drawn between the need for leading questions during
interviews of young children, and the need for such questions during direct exami-
natior of some child wimesses at rial. Normally, leading questions are not permitied
ondrrect examination. Fed.R. Evid. 611(c). However, the Advisory Commitiee on
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Unfortunately, however, the very children who need the most direc-
tive questioning are the ones about whom there is the most concen
about suggestibility, memory, and ability to distinguish fact from
fantasy. Thus, itis important to review current scientific knowledge
of children’s memory, suggestibility, and ability to differentiate {2t
from fantasy. An understanding of children’s developmental capa-
bilities and limitations makes it possible to gauge the influence of
leading questions on the reliability of children’s descriptions of
sexual abuse. A review of current psychological literature is aiso
needed to update, and, in some respects, take issue with the discussion
of child development contained in the Idaho Supreme Court’s deci-
sion in this case. The Idaho court’s conclusions about children's
memory, suggestibility, and ability to distinguish fact and fantass are
based inlarge part on controversial assumptions about child develop-
ment and proper interviewing technique. Many of the Idaho cour's
assumptions concerning the reliability of children’s statements are
not supported by current scientific and clinical literature.

In discussing children’s ability to provide accurate reports of
events they have experienced or witnessed, it is important to keep in
mind that across ages, children vary widely in their abilities. A two-
and-a-half-year-old has different abilities than a five-year-old, ard a
five-year-old has different abilities than a ten-year-old. It is equally
important to note that children of the same age differ markedly. Orne
three-year-old will be an excellent reporter of events, while anotrer
will say nothing. Thus, in considering children’s ability to descride
events, one should not treat children as a single, uniform group.

Taken as a whole, research and theory in the ficld of child
development suggest that children, like adults, bring both strengihs
and weaknesses to the interview room and the witness stand. Chii-
dren can demonstrate adult-like reliability when providing cenain
kinds of information, under certain conditions. In other situatiors.

the Federal Rules of Evidence expressly noted the propriety of leading questions w2
“the child witness or the adult with communication problems.” Fed.R. Evid. 811 :
advisory committee's note. The decisions are legion approving leading question:z
during direct examination of children who are reluctant to testify. See, e.g., Ln.

Statesv.Rossbach, 701 F.2d 713,718 (8th Cir. 1983); United Statesv. IronSke.. 233
F.2d 77,92 (8th Cir. 1980), cert. denied, 450 U.S. 1001 (1981). See J. Myers, C=..c
Witness Law and Practice Section 4.6, at 130 n. 16 (1987) (collecting cases)
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chiidren perform less well than adults. To further complicate matters,
there are some conditions under which children may actually outper-
form adults. For example, children sometimes observe and remem-
ber details that adults overlook. Thus, it is a mistake to conclude that
children are uniformly less reliable reporters of events than adults.

A. Memory

Memory is not always accurate. This is atruism for adults as well
as for children. However, memory for the gist of events and for
personally significant events tends to be more accurate than memory
for details or for events of little conscquence to one’s life or interests.
Onlyv recently have psychologists focused their study on children’s
descriptions of real-life events of personal significance to them.

Research suggests that even young children possess the memory
skills needed to recall events and testify, at least when they are asked
simple questions in a supportive atmosphere.'® Research shows that
even infants have long-term memories for familiar events as well as
some novel events.” Although infants cannot communicate their
memories in words, they can remember events for weeks at a time.

Once toddlerhood is achieved, at about age one, children can
retain information for longer durations and can verbalize at least parts
of their memorics. Familiar, repeated events, as well as novel, one-
time events, can be retained in the memories of young children.?
Traumatic and other negative events, such as sexual assault, that
children witness or experience in carly childhood, can also be
retained, even by two-year-olds, who can usc words to describe parts

18.  G. Melton. . Petrila, N. Poyihress & C. Slobogin, Psychological Evalu-
ations for the Courts 102 (1987).

19.  Fagen, Infants’ Delayed Recognition Memory and Forgetting, 16 ]. Ex-
perimental Child Psychology 424 (1973). Myers, Clifion & Clarkson, Wken They
Were Very Young: Almosi-Threes Remember Two Years Ago, 10 Infant Behavior and
Development 123 (1987)(behaviors of children approaching their third birthday
demonstrated memories retained from infancy).

20. K. Nelson, Event Knowledge: Structure and Function in Developmeni

(1986).
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of their memories.? In several studies, some including children as
young as three years of age, researchers found that memory for
stressful events is even more enduring than memory for nonstressful
events in children.?? In a more limited set of studies, researchers
found that stress can inhibit children’s memory.?

One of the most stable findings in memory research is that when
young children are asked open-ended questions, they spontareousiy
recall less informarion than older children and adults. This is not @
say that young children necessarily remember less, but that their
developing memories are not as proficient at the task of “free recall”
(thatis, recounting an eventin response to a very general, open-ended
question such as “What happened?”).

Although young children typically recall less than older children
and adults, research reveals that, absent motivation to lie, children
tend 1o recall real-life events they have experienced quite accurately.
Children’s recall appears to contain no more error than the recall of
older children or adults. When psychologists say that “most of the
development of accurate recall skills occurs between the ages of five
and ten,” as the Idaho court reported in this case, 775 P.2d at 1227,
they are referring to the ability to report greater amounts of accurate
information. The quoted statement should not be taken to imply that

21.  Miller & Sperry, EarlyTalk About the Past: The Origins of Conversational
Stories of Personal Experience, J. Child Language (in press); Terr, What Happens
1o Early Memories of Trauma? A Study of 20 Children Under Age 5 at the Time of
Documented Traumatic Events, 27 J. Am. Acad. Child & Adolescent Psychiatry 96
(1988).

22. Goodman, Rudy, Bottoms & Aman, Children's Concerns and Memory.
Issues of Ecological Validity in Children’s Testimony, in What Young Children
Remember and Know (R. Fivush & J. Hudson eds. in press); J. Ochsner & M.
Zaragoza, The Accwacy and Suggestibility of Children's Memory for Neutra! and
Criminal Eyewitness Events (Paper presented at the American Psychology and Law
Association, March, 1988); A. Warren-Leubecker, C. Bradley & I. Hinton, Scripts
and the Developmens of Flashbulb Memories (Paper presented at the Conference on
Human Development, March, 1988).

23.  Peters, The Impact of Naturally Occurring Stress on Children’s Memory.
in Children's Eyewitness Memory 122 (S. Ceci, M. Toglia & D. Ross eds. 1987
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younger children tend 1o be less accurate in their recall than older
children and adults. The standard developmental finding is that with
age, free recall becomes more complete, not necessarily more accu-
rate. In psychological studies, children tend more often to omit
information than to report events that did not occur.*

The difficulty young children experience with free recall means
that young children often require “cuing” of their memories. Whereas
an adult, teenager, or older child might be able to provide a detailed
account of an event in response 1o an open-ended question about
“what happened,” young children are more likely to need specific
questions or reminders of an event to activate their memories.® For
example, in a study of children’s memory for daily routines, two-
year-olds generally required more specific prompts than four-year-
olds.26 Price and Goodman found that two-and-a-half-year-olds, on
their own, could recall little about a repeated event, but were able to

24. Children of different ages may make differentiypes of memory errors. One
study found that in reporting an event, adults made more errors of “intrusion,” that
is, of information that did not occur but that would be expected to have occurred (€ 8.,
stating that upon meeling someone, they shook the person’s hand when in fact they
had not), whereas errors made by young children tended to be fantasy errors, although
most young children made no such errors. Goodman & Reed, Age Differences in
Eyewitness Testimony, 10 Law & Human Behavior 317 (1986).

Memory researchers used to think that the use of conscious memory strategies
such as “rehearsal” (repeating information over and over in one’s mind as one might
do in trying io remember a new phone number) was necessary for the formation of
long-term memories, and that young children did not possess or use memory
suategies. These ideas are no longer generally accepted. Craik & Lockhart, Levels
of Processing: A Framework for Memory Research, 111. Verbal Leaming & Verbal
Behavior 671 (1972). Although considerable development occurs in the use of
memory strategies between the ages of five and ten years, even young children
possess and use simple memory strategies. DeLoache & Todd, Young Children’sUse
of Spatial Categorization as a M nemonic Strategy, 46 J. Experimental Child
Psychology 1 (1988); DeLoache, Cassidy & Brown, Precursors of Mnemonic Strate-
giesinVeryYoung Children's Memory, 56 Child Development 125(1985). Children
do not, however, use memory strategies as well or as pervasively as do adults. In any
case, itis now realized that the use of explicit memory stralegies is not necessary for
the formation or retrieval of memories. Many real-life events are retained well by
children and adults without the use of conscious memory strategies such as “re-
hearsal” or “elaboration” (relating a new event to previously experienced events).
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communicate their memories in more detail when given Loy props to
act out the event, or when placed back in the room where the cvent
occurred.?”  Thus, unlike adults or even older children, voung
childre.:n often have a special deficit in providing accounts of éventss
on lhgxr own. Moreover, young children may lack the words needed
to articulate their memories. At times, questioning, as a form of

memory cuing, may be required to elicit information from young
children. o

In sum, young ch?ldren generally can accurately recall and relate
whfat the}f have e)fpenenccd. They may need help to do so, however,
which raises the issues of suggestibility and leading questions.

B. Suggestibility and Leading Questions

Are young children so suggestible that their reports of sexual
apuse during interviews should be rejected unless the interviews arc
videotaped? There is legitimate concemn that young children’s
.rcports of sexual abuse become a blend of their initial memories plus
information suggested by interviewers, parents, and others. But

gdults are suggestible too, and children are not always more suggest-
ible than aduls. ' )

The argument is sometimes made in child abuse litigation that
persons who interviewed a child employed leading questions that
may have misled the child into inaccurate or false allegations of
sexugl abuse. Insome cases this argument has merit. Itisimporant
to reiterate, however, that the developmental limitations of young
children sometimes necessitate careful use of specific and, at times,

25.  New Directions for Child Development (Vol. 10, M. Perlmutier cd. 1980);

Pn'f:e & Goodman, Visiting the Wizard: Children's Memory for a Recurring Even:.
Child Development (in press).

. 26. Wellman & Somerville, Quasi-Naturalistic Tasks in the Study of Cogni-
tion: The Memory-Related Skills of Toddlers, in New Directions for Child Develop-
ment (Vol. 10, M. Perlmutter ed. 1980).

' 27. Pnce & Goodman, Visiting the Wizard: Children's Memory for a Recws -
ring Event, Child Development (in press).
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leading questions. Furthermore, modem rescarch discloses that
young children are more resistent 10 suggestive questioning than
many adults believe.

Studies on children's suggestibility differ greatly in their rele-
vance to child abuse litigation. Most studies involve brief presenta-
tions of pictures, films, or stories that children may not remember
well and that do not involve their own bodies.?® Such studies do not
involve personally significant events such as sexual abuse. Goodman
and Helgeson caution against generalizing from such studies to
children’s suggestibility regarding real-life events.?? Other studies
do concem children’s suggestibility about personally experienced
events, and ask questions like those asked by the physician in the
instant case. 775 P.2d at 1225. In its discussion of psychological
literature on suggestibility, the Idaho Supreme Court did not differ-
entiate between studies that are relevant to real-life events experi-
enced by children, and studies that are less germane 10 child abuse
investigations and interviews.

Overall, studies have not converged on a simple relation between
age and suggestibility.® It is clear, however, that children are not
always more suggestible than adults. When and if a person (child or
adult) is suggestible depends on cognitive, social, emotional, and
situational factors such as level of interest or salience of an event.
Other factors, some of which were mentioned by the lower court in
this case, may also be important, and are discussed below.

Researchers consistently find that children ten to eleven-years-
old are no more suggestible than adults. Fourto nine-year-olds arc
sometimes more suggestible than older children and adults. Even

28. Cohen & Hamick, The Susceptibility of Child Witnesses 1o Suggestion: An
Empirical Study, 4 Law & Human Behavior 201 (1989); Loftus & Davies, Distor-
tions in the Memory of Children. 40 J. Social Issues 51 (1984).

29.  Goodman & Helgeson, Child Sexual Assault: Children’s Memory and the
Law, 40 U. Miami L. Rev. 181 (1985).

30. Zaragoza Memory, Suggestibility, and Eyewitness Testimony in Children
and Adults, in Children’s Eyewitness Memory 53 (8. Ceci, M. Toglia & D.Rosseds.
1987).
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three-year-0lds are not always more suggestible, although there
appears to be a greater risk of suggestibility in very young children.’' [
Young children may be particularly subject to the influence of

suggestionregarding peripheral details and ambiguous events. When
an event is ambiguous, there is some evidence that young children’s
%abels for the event can be manipulated through strongly worded
interrogation, but children’s answers to specific questions about the
event remain accurate.’ Resistance to suggestion appears to be
tpghe_:st concerning the core aspects of events. Moreover. participa-
uo‘n in an event, as opposed to mere observation, appears to lower
children’s suggestibility.

In recent years, studies have been conducted which have con-
cemed children’s suggestibility when leading questions about abuse
are asked. These studies were not cited by the Idaho Supreme Courl.
Forexample, researchers have studied children’s suggestibility about
personally significant and sometimes stressful events such as recciv-
ing a genital examination or inoculations by a doctor. Researchers
have also studied children’s suggestibility regarding crime-like events,
as well as nonstressful, noncrime-like events, following which chil-
dren were interviewed with leading questions such as “"Ha took vour
clgthes off, didn’t he?"” to determine if false reports of abuse could be
elicited. These studies indicate that children as young as four vears
of age do not make significantly more false reports (for exampl'c‘ by

3‘1. Ceci, Ross & Toglia, Suggestibility of Children's Memory Psycholegal
Impiications, 116 J. Experimental Psychology: General 38 (1987): Goodman &
Reed, Age Differences in Eyewitness Testirmony, 10 Law & Human Behavier 317
(1986); Zaragoza, Memory, Suggestibility, and Eyewitness Testimor. in Children
and Adulis, in Children’s Eyewitness Memory 53 (. Ceci, M. Toglia & D. Ross eds.
1987), M. Zaragoza & D. Wilson, Suggestibility of the Child W ..ress (Paper
presented at the Society for Research on Child Development, April, 1589).

32, Clark-Stewart, Thompson, & Lepone, Manipulating Childrer.’ s Testimony
Through Interrogation, in Can Children Provide Accurate Eyewitress Testimony?
(G. Goodman, Chair, Society for Research in Child Development, 15%9).

33, Goodman, Rudy, Bottoms & Aman, Children's Concerns znd Memory:
Issues of Ecological Validity in Children's Testimony, in What Y7 .y Children
Remember and Know (R. Fivush & J. Hudson eds. in press); Rudsy & —Goodman.
Efjects of Participation on Children's Testimony (Submitted for p'.'*.": czhion 199

.
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responding “'yes” 1o the question, “‘He took your clothes off, didn’t
he?") than do older children.

Relatively few studics of threc-year-old's suggestibility exist,
and research discloses no published studies on suggestibility of two-
and-a-half-year-old children. When a brief story is read to children,
or children view a brief slide sequence, some studies have shown
three-year-olds to be more suggestible than older children.3® Other
studies have been unable 10 replicate these effects, however, calling
them into question.*® When children are exposed to real-life events
and then questioned, three- and four-year-olds vary considerably in
their abilities, with some three- and four-year-olds being resistant to
leading questions conceming abuse and some being suggestible.?’
When three- and four-year-olds are suggestible with regard to acts
related to abuse (e.g., having their clothes removed, having their
“private parts” touched), their suggestibility is typically limited 10 a
nod of the head or saying “ves.” In the studies, spontaneous and
detailed comments, such as those made by the child in the present case
(i.e., that her daddy *“‘does do this with me, but he does it a lot more
with my sister than with me.” 775 P.2d at 1225), are typically
(although not always) accurate, even when elicited in the context of
leading questions.*®

34. Goodman, Rudy, Bottoms & Aman, Children's Concerns and Memory:
Issues of Ecological Validity in Children's Testimony, in What Young Children
Remember and Know (R. Fivush & J. Hudson eds. in press), Rudy & Goodman,
Effects of Participation on Children’s Testimony (Submitted for publication 1989).

35.  Ceci, Ross & Toglia, Suggestibility of Children’s Memory: Psycholegal
Implications, 116 J. Experimental Psychology: General 38 (1987).

36. Zaragoza, Memory, Suggestibility, and Eyewitness Testimony in Children
and Adults, in Children' s Eyewitness Memory 53 (S. Ceci, M. Toglia & D. Ross eds.
1987).

37. Goodman & Aman, Children's Use of Anatomically Detailed Dolls to
Recount an Evens, Child Development (in press); Goodman, Rudy, Bottoms &
Aman, Children's Concerns and Memory: Issuesof Ecological Validity inChildren's
Testimony, in What Young Children Remember and Know (R. Fivush & J. Hudson
eds. in press).

38. Rudy & Goodman, Effects of Pariicipation on Children's Testimony
(Submitted for publication, 1989).
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Young children’s suggestibility is influenced by their under-
standing of the words used in a question. When children do not know
what the term “private pants” mcans, forcxample, some may nod their
head “ves™ when asked if their private pans were ouched.” The
physician in the present case established that the child imew what was
meant by the term “pee-pee.” 775 P.2d at 1225,

Although it is appropriate to be concerned about use of directive
and leading questions during interviews, it is important (o reiterate
once again the developmental and psychological need in selected
cases 1o use such questions with young children. Althcugh studies to
date indicate there is a risk of obtaining some false information as a
result of using leading questions with young children. studies also
indicate that there is a danger in not using leading questions. For
example, when information of a sensitive or embarrassing nature is
at issue, leading questions may be necessary to elicit information
from children. A study by Saywitz and her colleaguzs makes this
point clearly.®® Seventy-two five- and seven-year-cid girls experi-
enced a medical examination by a pediatrician. As part of the
cxamination, half the girls at each age received a visual inspection of
the vaginal and anal areas, and half were checked for scoliosis by
touching the spine. When the children were later quesiioned about
the examination, they were first asked an open-endad question
("What happened?”), then asked to demonstrate what occurred using
anatomically detailed dolls, and finally asked a set of leading ques-
tions, including whether their vaginal and anal areas had bcen
touched. The majority of the children who had received the vaginal
and anal examination rcvealed this part of the examination only when
asked specific leading questions about it (‘Did the doctor touch you
there?”). The genital examination was usually not meniioned when
open-ended questions or anatomical dolls were used. In contrast,
when the children who had the scoliosis examination were asked
leading questions about vaginal and anal touching, the vast majority

29, Goodman & Aman, Children's Use of Anatomically Dz:ziled Dolls to
Recount an Event, Child Development (in press).

40. K.Saywilz, G.Goodman, E. Nicholas & S. Moan, Chiidrzn's Memories of
Genital Examinations: Implications for Cases of Sexual Assault (Pap2r presenied at
the Society for Rescarch on Child Development, April, 1989).
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(92%) resisted the suggestion. However, three children (§%) pro-
vided a false “yes.” In this study, the researchers found that the risk
of obtaining a false report about genital touching when open-ended,
doll-aided, and leading questions were used was one percent. However,
the risk of children not disclosing the genital inspection was much
greater (64%). For most children, the genital examination was
revealed only when leading questions were used. Thus, although
there was a small danger of obtaining false information from children
when leading questions were used, there was a much greater danger
that potentially embarrassing information would not be revealed
unless leading questions were used.

In the present case, the Idaho Supreme Court was concerned that
the child might be especially subject to suggestive questions from the
pediatrician because of the child’s deference to his status as a doctor.
775 P.2d at 1228. Although there is some evidence in the scientific
literature to suggest that children are more suggestible when inter-
viewed by an authority figure,*' there is also evidence to the
contrary.*

It should also be noted that to the extent an authority figure might
make a young child more suggestible, such results can be reversed by
having the authority figure build rapport with the child. Inone study,
young children who experienced a stressful event as part of their
regular health care (i.e., inoculations at a medical clinic) were later
questioned by adults. Half of the children were interviewed by an
adult who acted warm and friendly toward the child (e.g., smiled,
complimented the child, gave the child cookics and juice), whereas
the other half were interviewed by an adult who was more distant and
cold (e.g., smiled infrequently, did not compliment the child, did not
give the child cookies and juice). Three- to four-year-olds were
substantially less suggestible when they were interviewed by the
friendly adult. Of particular note, the children who were interviewed
by the friendly adult were less suggestible on leading questions

41. Ceci, Ross & Toglia, Suggestibility of Children's Memory: Psycholegal
Implications, 116 J. Experimental Psychology: General 38 (1987).

42. Brigham. VanVerst & Bothwell, Accuracy of Children's Eyewiiness
Identifications ina Field Setting, 7 Basic & Applicd Social Psychology 295 (1986).
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relevant o chargesof child abuse (e.g., “How many times did shekiss
you?" “You took your clothes off, didn’t you?”).> Thus. a doctor
who establishes rapport with a child (as a doctor would be cxpected
to do before performing a genital examination on a voung chiid)
might well have the effect of reducing the child’s suggestibility,
despite the fact that the doctor was an authority figure.

In summary, research findings are mixed on whether children are
more suggestible when interviewed by an authority figure. To the
cxtent that being interviewed by an authority figureincreases children’s
suggestibility in regard to answers to leading questions about abuse,
these effects can be reversed by being supportive of children.

The Idaho Supreme Cournt expressed concern that leading ques-
tions might so taint a child’s memory that the child’s description of
scxual abuse would be unreliable. The lower court wrote that *[tlhe
problem of tainted memory is much more severe in young children.

Once this tainting of memory has occurred, the problem is
irremediable.” 775 P.2d at 1228. Contrary to the Idaho court’s
statement, rcsearch has not definitively demonstrated that memory
can be so tainted by mislcading information that accurate memory
cannever again be reinstated. Some studies have suggested that once
a person accepts misleading information, the person’s memory is
forever tainted, although such studies do not examine memory for
real-lifc cvents actually expericnced by subjects.*  Evidence con-
ceming irreparable tainting is quite mixed, with some studies show-
ing no permanent effccts on memory of misleading information,**

43. B. Bottoms, G. Goodman, L. Rudy, L. Port, P. England, C. Aman & M.
Wilson, Children's Testimony for a Siressful Event: Improving Childrer's Reports
(Paper presented at the 97th Conference of the American Psychological As sociation,
August, 1989); Goodman, Rudy, Bottoms, & Aman, Children’s Cencerns and
Memory: Issues of Ecological Validity in Children’s Testimony. 1r. YWrat Young
Children Remember and Know (R. Fivush & J. Hudson eds., in press®.

44. E. Loftus, Eyewitness Testimony (1979).

45. Bekerian & Bowers, Eyewitness Testimony: Were We Misled?, 9 1.
Experimental Psychology: Learning, Memory, and Cognition 139 (1932 1: Lindsay
& Johnson, The Eyewitness Suggestibility Effect and Memory for Sourze. Memory
& Cogrution (in press); McCloskey & Zaragoza, Misleading Postever: Information
and Memory for Events: Argumenis and Evidence Against Memor: Jrpairmend
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and other studies indicating the possibility of more permanent taint-
ing* Research is inconsistent on whether children who initially
accept misleading information about an event are likely to recall the
inaccurate information later, when they describe the event.” Al-
though it is possible that leading questions can permanently taint
memory, the Idaho court exaggerated the certainty of this conclusion.

In the present case, the Idaho court quotes at length from the
testimony of a child psychologist who testified for the defendant at
trial, Al one point, the psychologist contended that children’s
responses can be easily “shaped.” The psychologist went on to staie
that “one of my colieagues in the Portland area, Bill McGeiver has
found that simply by nodding the head and saying “um-hum’ he can
shape, s0 to speak, gradually shape behaviors in young children that
border on the sexually bizarre.” 775 P.2d at 1229. Amici would point
out that it is unclear from the Idaho court’s decision what the defense
psychologist meant by behaviors that “border on the sexually bi-
zarre.” Id. Furthermore, the defense psychologist does not state
whether Mr. McGeiver's findings were based on research, or were
merely his clinical observations of a few children. Finally, the
defense expert provides no clue regarding Mr. McGeiver's creden-
tials. Itis clear that the McGeiver findings are not to be found in the
scientific literature. Amici know of no scientific studies indicating
that children or adults can be “shaped” by nodding of the head and
saying “um-hum’" to make false claims of sexual abuse.

Hypotheses, 114 J.Experimental Psychology: General 3 (1985); Zaragoza, McClosky
& Jamis, Misieading Postevent Information and Recall of the Original Eveni:
Further Evidence Against the Memory Impairment Hypothesis, 13 J. Experimental
Psychology: Learning, Memory, and Cognition 36 (1987).

46. Ceci. Ross & Toglia, Suggestibility of Children's Memory: Psycholegal
Implications, 116 J. Experimental Psychology: General 38 (1987); E. Loftus,
Eyewiness Testimony (1979); Tversky & Tuchin, A Reconciliation of the Evidence
on Eyewitness Testimony: Comments on McCloskey and Zaragoza, 118 1. Expeni-
mental Psychology: General 86 (1989).

47. Clark-Stewart, Thompson & Lepone, Manipulating Children’s Testimony
Through Interrogation, in Can Children Provide Accurate Eyewitness Testimony?
(G. Goodmar., Chair, Society for Research in Child Development 1989); Goodman
& Reed, Age Differences in Eyewitness Testimony, 10 Law & Human Behavior 317

(1986).
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C. Differentiating Fact and Fantasy

Are children so prone to confuse fantasy and reality that their
descriptions of events are unreliable? In the instant case, the psy-
chologist testifying for the defense stated that “children who have a
mental age of five years and chronological age of five years would
have difficulty distinguishing fantasy from reality.” 775 P.2d at 1128.
The psychologist’s statement is not born out by the scientific litera-
wre. Some developmental theorists, including Freud and Piaget,
have suggested that children routinely confuse reality with fantasy,
but researchers have not found evidence to support these claims.
Experimental work does not bear out Freud's notion of infantile
hallucination or Piaget’s belief that children are so egocentric that
they routinely fail to distinguish reality from fantasy. Moreover,
although children like to use pretend in their play, they seem (0 know
when they are pretending. Thus, the defense psychologist erred when
he opined that children cannot distinguish what is real from what is
imagined. Modemn research suggests that children are less likelv than
adults to differentiate fact from fantasy in some situations, but not
others.

Researchers have examined children’s and adults’ ability to
discriminate between fresh memories of an event itself, memories of
onc’s later thoughts about the event, and memories of what other
people have said about the event. Johnson and her colleagues report
that children (six-year-olds) show a deficitin some of these arcas, but
notinothers.® InJohnson's studies, children were no more confused
than adults when asked to discriminate what they saw someone else
do or say from what they themselves did or said. Children were not
more likely than adults to confuse memories of what two other people
did orsaid. Inother words, children accurately remembered who said
and did what. When considering the aspects of Johnson's studies that
are most relevant to children’s ability to distinguish fact from fantasy

48. Johnson & Foley, Differentiating Fact from Fartasy: The Reliability of
Children's Memory, 40 1. Social Issues 33 (1984); Lindsay & Johnson, Reality
Monitoring and Suggestibility: Children's Ability to Discriminate Among Memories
From Different Sources, in Children's Eyewitness Memory 92 (S. Ceci, M. Toglia &
D. Ross eds. 1987).
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during child abuse interviews, the children did not have difficulty
making the distinction. However, six-year-olds did have more
difficulty than adults in discriminating memories of what they
themselves had said or done from what they had only imagined
themselves saying or doing. Although adults also showed confusion
on this task, children did so to a greater extent.

Johnson notes that the relevance of any of these findings for
children’s testimony may be limited by the fact that the stimuli used
in the experiments were artificial (i.e., imagining a picture of an
object), and were not embedded in a context that was meaningful to
children’s lives. Children’s understanding and memory of events is
considerably improved when the events are meaningfully embedded
in their lives.*® In contrast to the artificial stimuli used by Johnson,
crimes that children experience, such as sexual assault, are likely to
be compelling, vivid, important, and embedded within the children’s
lives.

Johnson’s research on children’s ability to differentiate imagined
from experienced events did not include children as young as two-
and-a-half years of age. It is possible that such children may have a
greater deficit in the ability to distinguish fantasy from reality. The
relevant studies remain 1o be done.

In discussing children’s ability to distinguish fantasy from real-
ity, itis not accurate to suggest, as the defense expert did in this case,
that children have special difficulty in remembering actions cor-
rectly. 775P.2d at 1228. A number of studies indicate that children’s
memory is particularly strong for actions.®

A final aspectof children’s ability to distinguish fact from fantasy
relates to the possibility that a young child could fabricate a report of

49. M. Donaldson, Children’s Minds (1978); K. Nelson, Event Knowledge:
Structure and Function in Development (1986).

50. Fivush, Gray & Fromhoff, Two-Year-Olds Talk About the Past, 2 Cogni-
tive Development 393 (1987); Goodman, Aman & Hirschman, Child Sexual and
Physical Abuse: Children'sTestimony, in Children's Eyewitness Memory 1 (S. Ceci,
M. Toglia & D. Ross eds. 1987); Jones, Swift & Johnson, Nondeliberate Memory for
a Novel Event Among Preschoolers, 24 Developmental Psyciology 641 (1988).
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sexual abuse. It should be noted that young chiidren have lit
accurate knowledge of adult sexual activities and reproduction.®
Moreover, several studies have demonstrated that cven under cond:
tions of leading questioning, young children are not pror:c 1o sexe !
fantasy.? Although young children (e.g., three-year-olds) may
times indicate an affirmative answer to aleading question (¢.g., shob
their heads or say ‘‘yes™), most children have nc: been found
elaborate on their simple “yes” answers, or to fabricate detai’

accounts of sexual abuse in response 1o such questions.

1

Even young children are capable of intentionally lying and
misstating reality. However, intentional lying generaliy occurs in
young children in order to avoid punishment. Moreover, unlike older
children, young children tend to be unconvincing liars, anc adults can
often detect young children’s falsehoods.®® Unless young childicn
have been personally or vicariously exposed to adult sexual activity,
they do not possess the knowledge to fabricate descriptions of such
activity.

The child development literature indicates that young chiidren
possess the capacity 1o remember and relate events. Furthenncre:,
although young children are more suggestible than adulis in soinc
circumstances, children are not as suggestible as many aduits belicve,
and in some studies young children are quite resisient {0 suggestive
and misleading questioning. Finally, children can usually differc-
tiate the real from the imaginary.

Children, like adults, can be mislead by leading and suggesti~¢
questions, and professionals who interview young children shouid

51. R.Goldman & J. Goldman, Show Me Yours: Understari..; Childre-s
Sexuality (1988); R.Goldman & J. Goldman, Children's Sexual Tr.~xing (1987

52. Goodman & Aman, Children's Use of Anatomically De:..led Dolis .o
Recount an Event, Child Development (in press); Goodman, Ru<y. Bottoms, &
Aman, Children'sConcernsand Memory: Issuesof Ecological Validir. .nChildren’s
Testimony, in What Young Children Remember and Know (R. Fivush & J. Huds'n
eds., in press).

53. DePaulo, Stone & Lassiter, Deceiving and Deteciing Dece.:. in The Self
and Social I ife (B. Sclenker ed. 1985).
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use such questions sparingly and with caution. In some cases,
however, highly directive questioning is required to enable trauma-
tized and frightened children to describe events. As the number of
directive and leading questions rises, so does concem about the
reliability of a child’s out-of-court statements. Thus, when assessing
the reliability of a child’s statements, itis appropriate to examine the
types of questions asked during the interview. This is not to say,
however, that the use of leading questions indicates unreliability.
Many statements in response to leading questions are trustworthy.
Thus, as was the case with videotaping, presence or absence of
leading questions is but one of many factors considered in analyzing
:he reliability of children’s out-of-court statements.

III. MOST PROFESSIONALS BELIEVE THAT INTER-
VIEWERS SHOULD POSSESS BACKGROUND IN-
FORMATION ABOUT A CASE BEFORE INTER-
VIEWING A CHILD

The prevailing practice among professionals who interview
sexually abused children is to obtain information about the child and
the possibility of sexual abuse before conducting the interview. This
practice is consistent with the long tradition in medicine, psychiatry,
psychology, and social work of obtaining a medical, developmental,
or family history before examining or treating a patient.

In the instant case, the Idaho Supreme Court concluded that the
child’s statements to the interviewing pediatrician lacked trustworthi-
ness because the doctor had a “preconceived idea of what the child
should be disclosing.” 775 P.2d at 1227. That s, because the doctor
knew the child may have been sexually abused, the interview neces-
sarily produced unreliable information. With all due respect for the
lower court, Amici urge this Court to reject the conclusion that prior
knowledge of a child's circumstances undermines a professional’s
ability o elicit trustworthy information from the child. Itis true that
interviewers should not entertain general preconceptions such as
~children never lie about sexual abuse.” There is an important
distinction, however, between preconceptions that can cloud judg-
ment, and background information that is nceded for a thorough
evaluation of possible abuse.
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Given that at least mildly leading questions are often nccessary
with young children, interviewers must know something about the
alleged abuse in order to frame meaningful questions. Young chil-
dren cannot be expected to understand the purpose of an interview.
Unlike an adult rape victim, who understands the context and mean-
ing of a question such as “What happened?”, young children often
have no idea of the purpose of the interview or the topic of interest
until it is introduced by the interviewer through specific questions.

The substantial majority of professionals who work with sexu-
ally abused children believe that, in the discretion of the professional,
it is proper to obtain relevant background information before inter-
viewing children. Interviewers perform more effectively when they
arc armed with relevant information.

IV. THE COURT SHOULD REAFFIRM THE TOTALITY
OF THE CIRCUMSTANCES APPROACH TO RE-
LIABILITY USED BY FEDERAL AND STATE
COURTS TO ASSESS THE RELIABILITY OF
CHILDREN’S HEARSAY STATEMENTS OFFERED
UNDER THE RESIDUAL AND CHILD HEARSAY
EXCEPTIONS

During the 1980s, Federal and Statc courts grappled with the
difficult task of assessing the reliability of children’s hearsay state-
ments offered under the residual and child hearsay exceptions. The
uniform approach of the courts is to consider all circumstances that
bear on trustworthiness. The following factors, among others, are
discussed in the cases, and provide an adequate basis for assessing the
reliability of children’s hearsay statements.*

54. Professor Graham provides a thorough analysis of factors re.zurng (0
reliability. See Graham, The Confroniation Clause, the Hearsay Rule, and Criid
Sexual Abuse Prosecutions: The State of the Relationship, 72 Minn. L. Rev 323
(1988), where the author writes:

Courts consider several criteria in evaluating the trustworthiness of a hzarsay
statement, including the credibility of the statement and the declarant at he L2 of
the statement in light of the declarant’s personal knowledge, the availabiin ciume
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If the content of achild’s hearsay statement is supported by other
evidence, the reliability of the statement may be bolstered. State v.
Allen, 157 Ariz. 165,755 P.2d 1153, 1164 (1988). In some cases, an
eycwitness corroborates the child’s statement. Stare v. Robinson, 153
Ariz. 191, 735 P.2d 801, 812 (1987). In others, medical evidence
supports the statement. People v. District Court, 776 P.2d 1083, 1090
(Colo. 1989). The fact that a child’s statement is overheard by more
than one person may enhance the reliability of the statement. Srare
v. Cooley, 48 Wash. App. 286, 738 P.2d 705 (1987).

Courts view the spontaneity of achild’s statement as an important
indicator of reliability. The more spontaneous the statement, the less
likely itis to be fabricated. Statev. Robinson, 153 Ariz. 191,735 P.2d
801,811 (1987). Reliability is also enhanced when a child repeats an
out-of-court statement more than once, and when each version is
consistent. United States v. Cree, 778 F.2d 474, 477 n.5 (8th Cir.
1985); State v. Robinson, 153 Ariz. 191, 735 P.2d 801, 811 (1987);
State v. Kuone, 243 Kan. 218, 757 P.2d 289, 292 (1988). When a
child is inconsistent, doubts arise about trustworthiness. This is not
to say, however, that complete consistency is required. Young
children are often inconsistent regarding peripheral details of events
they have experienced. What is more important is consistency
regarding core aspects of events.

The reliability of a hearsay statement can be influenced by
questioning during interviews and in other situations. When a

to fabricate, the declarant’s bias, and the suggestiveness created by leading questions.
Courts further consider other, corroborating factors arising after the statement was
made, including the credibility of the person testifying to the statement, the availa-
bility of the declarant at trial for cross-examination . . . , whether the declarant has
recanted or reaffirmed the statement, and the existence of corroborating physical
evidence. Inchild sexual abuse cases, courts should also consider whether the child’s
statement discloses an embarrassing event that a child would not normally relate
unless tue, is a cry for help, employs appropriate childlike language, or describes a
sexual act beyond a child’s normal experience. Also relevani are the child's age and
maturity, the nature and durationof the sexual contact, the child s physical and mental
condition when the statement was made, and the relationship of the child and the
accused.

1d. a1 532-33 (footnotes omitted).
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statement is made in response o questioning, cspecially leading
questioning, the possibility ariscs that the questioner influenced the
statement. However, directed and even leading questions do not ipso
facto destroy trustworthiness. The fact that a child's statement was
madc in response to questioning is a relevant consideration, but
should not be considered a litmus test for reliability.

Numerous courts and commentators observe that young children
lack the experience to fabricate detailed and anatomically accurate
accounts of sexual acts. When a child’s out-of-court statement
describes an event which a child of similar age and experience could
not reasonably be expected to fabricate, the statement gains in
reliability. Morgan v. Foretich, 846 F.2d 941, 948 (4th Cir.
1988)(discussing excited utterance exception); Stare v. D.R., 109 N.J.
348,537 A.2d 667, 673 (1988); State v. Sorenson, 143 Wis.2d 266,
421 N.W.2d 77, 85, 87 (1988). Reliability is enhanced when a child
describes sexual abuse in terminology one would expect from a child
of similar age. State v. Sorenson, 143 Wis.2d 226, <21 N.W.2d 77,
85 (1988).

Evidence that a child had no motive to fabricate at the time an out-
of-court statement was made supports reliability. Stare v. Kuone, 243
Kan.218,757P.2d 289, 292-93(1988); Statev.J.C.E.. 767 P.2d 309,
315 (Mont. 1988). An adult with custody or control of a child may
bear a grudge against another adult, and may atiempt to coach a child
into making false charges of abuse. Thus, evidence of adult incentive
to fabricate, or the lack thereof, is relevant. Stare v. Conklin, 444
N.W.2d 268, 276 (Minn. 1988).

The fact that the defendant had the opportunity to commit the act
described in a child’s statement may increase the trustworthiness of
the statement. State v. Sorenson, 143 Wis.2d 226,421 N.W.2d 77, 85
(1988).

The foregoing factors are among the many indicia of reliability

discussed in Federal and State court decisions discussing the -

trustworthiness of children’s hearsay statements offered under the
residual and child hearsay exceptions. Amici respec:fully urge the
Court to endorse the totality of the circumstances approach now in
gencral use, and to eschew an approach that cswablishes a small

T




number of factors as litmus tests for reliability. The totality of the
circumstances approach works well in practice, and protects defen-
dants against unreliable hearsay evidence.

CONCLUSION

When considering the trustworthiness of children’s hearsay
statements offered under residual and child hearsay exceptions,
courts should consider all factors that bear on reliability, and should
eschew reliance on a small number of factors that may lead to
exclusion of reliable and important evidence.
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As yeu
- tal lines.
:g :3 t:i:nZQ somevhere along the line between the two extreames.

PERSONALITY?

h scale below is composed of a pair of adjectives or phrasea separated by a series
can B mes Each pair has beez chosen to represent two kinds of coatrasting behavior. Each

Since most of us are neithaer the

most coapetitive nor the least competitive person we know, put a check mark where you think you belong
between the two extremes.

1.

2.

3.

&o

5.
6.
7.
8.

9.

10.

11,

Doesn't mind leaving things teampo-

rarily unfinished.

Celm and unhurried about appoint-

sents.

Hot competitive

Listens well, lets others finish
speaking

Heyer in a hurry

Atle to wait calmly

Easygoing

Takes one thing at a time.

Slov and deliberate in speech

Concerned with satisfying
himself, not others.

Slow doing things
Easygoing

Expresses feelings openly

Has a large number of interests

Satisfied with job

Never sets own deadlines
Feels limited responsibility

Never judges things in terms of
nusbers .

Casual about work

Not very precise

Type A Test:

120-140 True “"A"
76-119 "A"
56-75 Balanced!
30-55 "g"

0-29 Laid Back

2 3 4L 5 6 7

Must get things finished once started.
Never late for appointments

Highly competitive.

Anticipates others in conversation
(node, interrupts, finish sentences for
the other.)

Aluvays in a hurry,

Uneasy vhen waiting.

Aluays going full speed ahead.

Tries to do more than one thing at a time
thinks about what to do next.

Vigorous and forceful in speech (uses a
of gestures).

Wants recognition froa others for a job
Well done.

" Fast doing things (eating, walking, etc.)

Sara driving

Holds feeling in

Tev {nterests outside vork,

Anbitious, vants quick advancement on the
Job.

Often sets own deadlines.

Alvays feels responsible.

Often judges performance in terms of
numbers (hov many, how much),

Takes work very seriously (works weekend:
brings work home).

Very precise (careful about detail).




STRIESS: SIGNS OF TROUBLIE
CHECK ALL THAT APPLY TO YOU:
_ Inability to slow down, relax, or to occasionally do absolutely nothing
Anxiety because things seem to be going wrong too often
Unexplained loss of appetite, general lack of interest in food
Racing or pounding heart
Fear of being in open spaces, tendency to avoid such situations
Inability to concentrate on onc thing for any length of time
Loss of sexual drive or pleasure
Feeling of being trapped

Frequent headaches

Nervousness when left alone for even brief periods of time
Fatigue, difficulty sleeping

Cold hands or feet, aching neck and shoulders or back
Sudden, groundless fears, trembling, sudden tears

Anxiety or tension lasting more than a few days

Heart palpitations, shortness of breath

Increased tendency to drop or break things, frequent minor accidents
A sense of hopelessness about life, despair about the future
Diarrhea, nausea, vomiting

Explosive anger in response to a minor irritation

Tendency to blame oneself whenever anything goes wrong
Overeating, increased consumption of drugs or alcohol
Frequent low-grade infections

Menstrual distress/change




ARE YOU UNDER DISTRESS?

Answer the following questions: 2=often 1=few times per week 0=rarely

1. I'feel tense, anxious or have nervous indigestion.
2. People at home or at work arousc my tension.
. T eat, drink, or smoke when I’'m tense.

. I'have tension or migraine headaches, pain in my neck/shoulders or insomnia.

3
4
S. Ican’t turn off my thoughts on weekends long enough to feel relaxed.
6

. I find it difficult to concentrate on what I'm doing due to worrying about
other things.

7. I'take tranquilizers or other drugs to relax.
8. It is difficult to find enough time to relax.
9. If I find time it is hard for me to relax.

10. T have too many deadlines.

‘ A total score of 12 or more indicates HIGH TENSION / DISTRESS!




In the past 12 months, which of these have happened

YoU o o o ¢
Add up the total points for all the itenms you have experienced in the
last year. A score below 150 is about average. If your score is be-
tween 150 and 300, you have a better than average chance of showing some
symptoms of stress. If your score is above 300, you are likely to ex-
perience a serious change in health and/or behavior.

ADULT'S TEST _CHILDREN'S TEST X
event poincs tveac poincs

Dcach of a spouse Parent dfes 100

Divorce Parents divorce

Marital separation Parents separace

Jail term Parent travels as parct of job

Death of a close family member Close family member dies

Personal t{njury or illness Personal 1illness or {njury

Marriage . Parent remarries

Fired from work Pareat fired from job

Marital reconciliation Parcnts reconcile

Retirement Mother goes to work

Change in family member's Change {n health of a family
healch mcember

Pregnancy Mother becomes pregnant

Sex difficulcies School diffficulcies

Addicion to family Birch of a sibling

Business readjustment School readjustment (new

Change {n financial status teach or class)

Death of a close friend Change in family's financial

Change in number of marital condition
arguments Injury or illness of a close

Hortgage or loan over $10,000 31 friend

Foreclosure of mortgage or loan Starts new (or changes)

30 extracurricular accivity

Change in number of fights with
siblings

Threatened by violence at
school

Theft of personal possessions

Changes responsibilities at
home

Older brother or sister leaves
home

Trouble with grandparents

Outstanding personal achieve-
ment

Move to another city

Receives or loses a pet

Changes personal habits

Trouble with tcacher

Change in hours with babysitter
or at daycare center

Move to a new house

Changes to a new school

Changes play habits

Vacations with family

Changes friends

Attends summer camp

Changes sleeping habits

Change in number of family
get-togecthers

Changes eating habits

Changes amount of TV viewing

Birthday party

Punished for not “telling che

truch"
TOTAL

T TR

Change in work responsibilities
29
Son or daughter leaving home 29
Trouble with in-laws 29
Outstanding personal achieve-
ment 28
Spouse begins or starts work 26
Starting or finishing school 26
Change in living conditions 25
Revision of personal habits 24
Trouble with boss 23
Change in work hours, conditions

NIRRT

Change in residence

Change in schools

Change in recreational habics

Change in church activicies

Change in socfal activities

HMortgage or loan under $10,000

Change in sleeping habits

Change in number of famtly
gatherings

Change in eacing habtts

Vacation

Christmas season

Minor violation of the luw

TOTAL

T TITEEREE TEUT T
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OVERCOMING
YOUR
JOB STRESS

f
!
There are ways you can cope better with your job ;ﬁ‘“
stress. It's best to begin with the simpler ones first =y
to build your confidence. Here are some ™
possibilities you can try. e
TEN TIPS %‘!
FOR HANDLING STRESS Es
;:
1. SET PRIORITIES—Approach your work in a =
realistic way. v
2. List your priorities. Don't overburden your 5'5;
memory. o y
3. Avoid trying to do several things at one time. ks
e 4. Take your breaks and ENJOY them. Walk g
; outside, read something non-work related or "
s rest and put your feet up. 8
o ,
P 5. Occasionally treat yourself to a different lunch. ||
gﬂ‘:{ Meet a friend or visit a nearby museum or o
i park. oy
Z? 6. Don't make a habit of taking work home with
25 you. Consider occasionally coming early or
i staying late. B
b 7
;@ 7. Avoid drinking caffeine products, like coffee %
= and soft drinks. They can actually add to .
. stress.
8. Avoid heavy focds for breakfast and lunch.
They will zap your energy later. K
9. Start your day with a nutritional breakfast.
10. Get a good night's sleep. Rest is important in
maintaining a healthy lifestyle. -
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