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Performing Pretrial Services::-A Challenge in 
the Federal Criminal Justice System.-Contend­
ing that "the Federal release and detention process is 
far from routine and mundane," author James R. 
Marsh explains in depth the challenges Federal pre­
trial services officers face daily. He discusses the re­
sponsibilities inherent in pretrial services-to assess 
the risks defendants pose, to complete investigations 
and prepare reports for the court, and to supervise 
defendants released pending disposition of their 
cases-and the challenges that accompany such re­
sponsibilities. 

A Sanction Program for Noncompliant Offend. 
ers in the District ofNevCida.-When probationers 
do not comply with the terms and conditions of super­
vision, probation officers mHst report the noncom­
pliant behavior and take steps to correct it. Author 
John Allan Gonska describes how the U.S. probation 
office in the District of Nevada addressed the issue of 
noncompliance by creating a sanction program. The 
author explains how the program was developed and 
how it works, giving examples of violations and appro­
priate sanctions for them under the program. 

Recruitment and Retention in Community Cor­
rections: Report From a National Institute of 
Corrections Conference.-With a changing work­
force and a changing work environment, how do com­
munity corrections agencies recruit and retain 
qualified employees? The National Institute ofCorrec­
tions sponsored a conference to explore this issue with 
a group of community corrections managers from 
around the country. This article reports on the group's 
discussion-which focused on probation and parole 
image, the recruiting market, qualifications, training, 
and motivation-and offers the group's recommenda­
tions. 

Pretrial Diversion: A Solution to California's 
Drunk.Driving Problem.-Author Lea L. Fields ex­
plains how California currently has an array of pre­
trial diversion programs to address offenses ranging 
from drug abuse to domestic violence to sexual moles­
tation but has no such program for drunk driving. The 
author examines drunk-driving diversion programs in 
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Oregon and Monroe County, New York, explains the 
benefits of these types of programs, and tells how a 
diversion program for drunk drivers could be set up in 
California. 

The Continuum of Force in Community Supervi· 
sion.-In these times of increased emphasis on offender 
control, some community corrections agencies may be 
providing their officers with lethal weapons such as 
revolvers and less-than-Iethal weapons such as stUll 
guns and personal defense sprays with little or no guid­
ance as to when their use is appropriate. Author Paul \v, 
Brown stresses the importance of proper training and 
describes the "continuum of force," the primary tool for 
providing guidance to officers in the use of force. He 
explains how the continuum of force works, focusing 
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The Educational Role of the 
Board of Parole 

By MICHAEL M. PACHECO 

Vice-Chairman, Oregon Board of Parole and Post-Prison Supervision 

RECENTLY, THE Oregon Board of Parole and 
Post-Prison Supervision (Board) was criti~ 
cized by crime victims' groups and the Secre-

tary of Statel for the Board's purported lack of 
accurate bookkeeping. The fear was that such errors 
would result in an unwarranted early release and 
parole of certain prison inmates. The truth is, no one 
was released before they were supposed to be re­
leased.2 The criticism, however, brought an acute fo­
cus upon an age-old conflict in c:dminal justice 
theory: punishment versus reformation of criminal 
offenders. Perhaps of greater significance was the 
realization by the general public that the Board 
wields only limited control over the release of some 
very dangerous offenders. 

Overview of Oregon Parole Law 

In Oregon, the Board of Parole was formally created 
in 1939 to identify and release "those inmates who 
[could] be released into the community under supervi­
sion without unreasonable risk to the public at large."a 
Basically, there have been three different systems of 
parole used in Oregon since the Board's creation: the 
discretionary method, the matrix system, and the sen­
tencing guidelines.4 

The Discretionary Method 

Until January 26,1977, the Board of Parole operated 
under a "discretionary" method of determining parole.5 

Under that system, the Board had full discretion in 
setting prison terms and making release decisions bai:led 
on a set of statutory criteria that emphasized a consid­
eration of a parolee's risk ofre-offending and the welfare 
of society. 

The Matrix System 

From January 26, 1977, until November 1, 1989, the 
Board set prison terms for inmates using established 
matrix ranges which were based on crime category rat­
ings and history risk scores.s This matrix system was an 
early determinate sentencing system that employed the 
notion of proportionality wherein more serious crimes 
were deemed to deserve more serious punishment,1 

Sentencing Guidelines 

The Oregon felony sentencing guidelines were devel­
oped and adopted so that courts would punish each 
offender "appropriately" and also "to ensure the secu­
rity of the people in person and property, within the 
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limits of correctional resources."s Under the guidelines 
system, a judge imposes a "presumptive" prison term 
using an established "grid" that uses a criminal his­
tory scale and a crime seriousness scale. The task for 
a sentencing judge thereby became a relatively 
straightforward process. Except in a few rare cases, 
the Board of Parole has no authority on any issue 
regarding the prison term but remains responsible for 
the person upon release on post-prison community 
supervision.9 

The Oregon Board of Parole is an independent, ad­
ministrative entity that complements but is separate 
from the Department of Corrections. Both agencies 
share the responsibility of reforming criminal offend­
ers and of promoting public safety. 

Punishment vs. Reformation 

The Oregon state constitution provides that "[l]aws 
for the punishment of crime shall be founded on the 
principles of reformation, and not of vindictive jus­
tice."lo Following that mandate, the state must act 
with an underlying goal of reforming a criminal of­
fender. 

As a utilitarian philosophy, the reformati.on sanc­
tioning theory, like the deterrence and incapacitation 
theories, offers its own unique reasons and justifica­
tions for punishment. Reformation, in particular, in­
volves the prediction of several factors: 1) whether or 
not a particular offender is likely to re-offend and 2) 
how best to treat those classified as being in need of 
treatment to alter their criminal tendencies. 

Judging from the language used in article I, section 
15, of the Oregon constitution, the constitutional 
authorsll focused criminal sanctioning on what Orego­
nians as a polity believed then was needed to keep an 
offender from choosing to commit further crimes. In­
deed, by 1949, it was generally believed that "[r]etribu­
tion [was] no longer the dominant objective of the 
criminal law. Reformation and rehabilitation of offend­
ers hard] become important goals of criminaljurispru­
dence.,,12 

The Oregon experience in criminal sanctioning has 
followed a clear intent to reform offenders.13 Law­
abiding citizens apparently decided in 1857 to help the 
offender reform himself because the offender was de­
monstrably incapable of self-reformation.14 That yes­
teryear strain of thought has carried into 
present-day penological practice, though not in its 



EDUCATIONAL ROLE 39 

purestform. Today, theOregonDepartmentofCorrec­
tions offers a multitude of programs within the state 
correctional institutions that are geared toward the 
reformation of criminal offenders and their smooth 
transition into free society. As a consequence of these 
programs, the constitutional mandate to reform an 
offender can be said to have been followed, though not 
without the injection of morality by those who believe 
in punishment itself as a moralimperative. 

In Oregon, as perhaps in other states, there is a 
constant tension between those who believe in ref­
ormation of criminal offenders and those who see 
incarceration and punishment as "just deserts." Un­
der this theory (sometimes called a justice theory), 
an offender is punished because he deserves it. 15 As 
opposed to the r6formation concept, it looks to the 
past and to the harm done by the offender. In Ore­
gon, the focus on a justice-based system began in the 
1970's and culminated in the adoption of the felony 
sentencing guidelines. As noted above, the relative 
merits of the justice perspective have received re­
newed attention. 16 

The guidelines reflect a basic tenet of the justice 
theory: proportionality and "appropriateness" of pun­
ishment. It is argued that the guidelines promote 
equity in the sense that similar crimes are to be 
punished similarly. Thus, a serious crime carries a 
serious penalty whereas a minor crime carries a less 
serious penalty. 

Under the guidelines, an offender's need for treat­
ment or the prediction about whether the person 
might re-offend playa minor role, if any at all. The 
established facts, in any given case, are the main 
determinant of an offender's punishment. The trier of 
fact thus determines whether an offense was commit­
ted, and the judge then imposes a sentence from the 
customary range of months of imprisonment. The 
severity of the crime, therefore, determines to a large 
degree the severity of the sanction. 

A justice theory in its pure form emphasizes the 
unpleasantness of punishment. If the punishment for 
prohibited conduct outweighs the gain, it is assumed 
that rational people will not commit those acts.17 For 
some theorists, the unpleasantness might also serve 
to reform, deter, or incapacitate the offender. One of 
the problems with the justice theory, however, is that 
most criminal offenders typically do not subscribe to a 
conventional lifestyle. To them, prison may be neither 
a punishment nor a deterrent.1s 

Because an offender "deserves" punishment, the jus­
tice theory centers on the amount and duration of 
punishment imposed. That punishment is, in a sense, 
predetermined, and thus a Board of Parole is not 
needed until the offender actually goes on supervised 
parole. 

Dilemmas and Conundrums 

Most prison inmates are eventually released and, as 
parolees, they live under supervision that is an exten­
sion of the state's jurisdiction over them.19 What is not 
clear, though, is the extent to which the supervising 
authority of the Department of Corrections and the 
Board of Parole overlap. There appear to be undefined 
areas of "concurrent jurisdiction" over a parolee's case. 
For example, the Department of Corrections is en­
trusted with assisting an inmate in preparing a parole 
reiease plan, but the Board may defer release if the 
plan is inadequate. Likewise, a parole officer may 
recommend a local jail sanction for a parolee's viola­
tion of parole conditions, but the Board can disapprove 
and not impose the sanction. Another example of "con­
current" jurisdiction can be found in sex offender 
cases. The Department of Corrections has authority to 
evaluate an inmate to determine whether a commu­
nity should be notified of a soon-to-be-released person 
who has been convicted of a sex offense (or has a 
history of predatory sexual behavior). Yet the Board 
can recommend or impose the notification require­
ment on its own motion. Finally, there is the case of a 
defendant sentenced to life imprisonment who actu­
ally may serve, according to statute, as little as 10 
years of combined imprisonment and parole. 

These examples highlight some of the areas in which 
the demarcation line of authority between courts, cor­
rections, and. the Board. is not clear. They also provide 
fertile ground in which dilemmas and conundrums can 
result. First, the general public still may be under the 
impression that when a person is sentenced to life 
imprisonment under the matrix system, that person 
is to be incarcerated for the rest of his or her life. That 
misunderstanding gives the public a false sense of 
security because given that particular sentence, the 
inmate is eventually released (pursuant to statute) 
back into the community. The Board, then, is seen as 
having been too ''liberal'' and perhaps uncaring about 
the community's concern regarding the inmate's re­
lease. It makes little difference that it was the public's 
own elected legislators that passed the law allowing 
the inmate to go free. The Board still must explain to 
the public why the inmate is to be released. 

Asecond problem area arises because the Board does 
not directly supervise parole officers or hearings offi­
cers. Thus, while the Board may have authority to 
impose parole conditions, it is through the officers in 
the field by which the Board exercises that authority. 
Accordingly, a parole officer, as a Department of Cor­
rections employee, may determine that a parolee has 
violated his parole conditions but also that, as a budg­
etary and prison overcrowding consideration, the vio­
lation does not warrant a return to the institution. 
The Board may disagree and, as an exercise of its 
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discretion, revoke the person's parole, thus thwarting 
a possible objective of its sister agency. Under those 
circumstances, should the Board aid in the quest to 
reduce prison costs and overcrowding?20 Or should the 
public's safety always remain paramount? A decision 
to revoke parole obviously would affect the amount of 
freedom that the parolee enjoys. On the other hand, 
the Board could choose to continue the person on 
parole and thus help alleviate prison overcrowding 
and expense. That decision, while perhaps attractive 
to the budget-minded population, runs the risk of 
allowing a dangerous, criminal offender to remain in 
the community. Balancing the competing interests in 
these cases is a difficult and omnipresent challenge. 
Regardless of the path it chooses to follow, the Board 
must account for its decision and its underlying ra­
tionale to governmental bodies, officials, and the gen­
eral public. 

The Changing Landscape of Parole 

The future existence of the Oregon Board of Parole 
as a discretionary decisionmaking authority ap­
pears to lie in its ability to clarify its mission and 
purpose in the Oregon criminal justice system. By 
clarifying its role, the Board can then make deci­
sions that are in accord with the will of the general 
public and thus receive the full support ofthe legis­
lature. 

The Board, and practitioners alike, should under­
take an assertive approach to information dissemi­
nation regarding parole rules and regulations. 
Presently, the Board is bound by and adheres to the 
cumbersome rules and rule-making procedures un­
der the Oregon Administrative Procedures Act.21 Yet 
those rules, as they apply to the Board, require 
notice of proposed rules and rule changes only to 
persons and organizations on its mailing list and to 
those who make a formal written request for the 
notice. The common person and the average lawyer 
are rarely aware of the administrative rules as they 
apply to them until they are already enmeshed in 
the system in some way, be it as victim, lawyer, 
defendant, or interested citizen. By that time, the 
avalanche of statutes and rules is overwhelming. 

The "public education" approach to the problem of 
public apathy would involve practitioners and the Board 
in public relations by way of speaking engagements, 
lectures, and presentations. These efforts could target 
schools, business and government organizations, the 
media, and special interest groups such as victims' 
rights groups. In delivering information to the public 
about parole law and how the Board functions and 
what its rules dictate, practitioners and the Board can 
engage in an ongoing dialogue with the public and 

keep abreast of the public's perspective on crime and 
punishment. 

An accurate determination of public support for the 
Board's discretionary authority can aid the Board in 
setting priorities in its release decisions. For example, 
in the situation cited above regarding overcrowding, 
the Board likely would not find it difficult to release 
an inmate if the public knew that continued confine­
ment meant more tax dollars needed to support the 
institution. In the worst case scenario for the voting 
public, it might even have to build new prisons to keep 
every parole violator locked up, an even more dreaded 
prospect. 

Likewise, in the case of the life sentence for murder 
in which the inmate serves 10 years or less in prison, 
information would help alleviate the public's igno­
rance and worry. If the public can gain a general 
understanding of the fact that most sentences imposed 
in court are rarely served completely, then the shock 
upon hearing about a feared inmate's release may be 
lessened. If the shock or disappointment is not less­
ened, certainly the release decision can at least be 
understood. Understanding is important because 
often it is the perception of parole as a fair and rational 
process that contributes to the legitimacy of parole 
within the criminal justice system.22 Consequently, it 
is incumbent upon practitioners and the Board to lead 
the effort in educating the public regarding the sen­
tencing and parole process, but it is also a civic duty 
of us all to become better informed about these issues 
because they affect everyone of us. 

Educating the public can also help in conveying to 
those outside the corrections field about the Board's 
lack of control over an inmate's prison term under the 
sentencing guidelines. Oregon's legislators apparently 
have not fully informed their constituents about the 
consequences of the matrix system adopted in 1977 
and the guidelines that took effect on November 1, 
1989. On those dates, the Board's discretionary power 
was significantly curtailed. The guidelines, in setting 
a determinate sentence for each crime, removed the 
Board's flexibility to adjust a prison term according to 
the merits of each individual case. That means that if 
an inmate was determined by the Board to be danger­
ous to society but fell under the guidelines, the inmate 
would have to be released when the guidelines said so, 
dangerous or not. A public educated on this point 
would then realize that the venting of their frustra­
tions to the Board about a particular guidelines re­
lease decision would be ill-conceived and misdirected. 
Accomplishing the lCeducation goal" would also help 
maintain the Board's credibility within the criminal 
justice system by making clear to other agencies and the 
public the Board's own statement of purpose an.d mis­
sion. 
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A second step in clarifying the Board's role in the 
criminal justice system may lie in a realignment of its 
priorities to match more closely those of the declared 
legislati';e intent. As best as one can discern, the Oregon 
legislature has a two-faceted goal: to punish and, at the 
same time, to reform criminal offenders. 

By adoption of the matrix system in 1977, the legisla­
ture made a significant philosophical change in the 
direction toward which the entire Oregon criminal jus­
tice system was to operate. The ability to tailor a release 
decision to each unique offender had provided a flexibil­
ity that promoted fairness. Yet, in removing the Board's 
ability to "custom-fit" each prisoner with a unique prison 
term and parole period, the legislature essentially de­
clared reformation of the offender to be secondary to the 
amount and duration of punishment. 

The legislature, again, diminished the Board's author­
ity by passage of the sentencing guidelines in 1989, 
thereby removing the Board's ability to set prison terms 
and periods of post-prison supervision. Despite the accu­
mulated wisdom and expertise of the Board's members 
on parole matters,23 the legislature found it best to set 
determinate sentences for all crimes. 

'Ib reconcile the aim of the guidelines with the consti­
tutional mandate to reform a crL"'Uinal offender, one 
might conclude that the legislature deemed. incarcera­
tion itself as a method of reformation. The irony of the 
pr,1sent situation is that an offender who Imows he will 
be imprisoned for only a limited period oftime may not 
be reformed or have any inclination to be so at all. If 
anything, the legislature has merely guaranteed the 
inmate a fairly definite release date. The notion that an 
inmate is somehow "entitled" to a predetermined release 
date may well be an unintended consequence of the 
guidelines that lends credibility to the contract theory of 
parole, and thus the anticipated "strength" of a determi­
nate sentencing system (predictubility of sentence) may 
turn out to be its greatest weakness.24 

It is conceivable that in 1977 and again in 1989 the 
legislature completely missed the point in having a 
parole board because Board members are not disinter­
ested and calculating actors working with a clear set 
of organizational goals merely because they have a 
guidelines grid. That view would suggest that the 
Board members' decisionmaking was inte ntional and 
consequential activity carried out by rational and al­
most robotic actions.25 Instead, Board members' ac­
tions might not be the product of intention or of 
conscious choice or planning. Indeed, the notions of 
context and meaning that come into play in each 
prisoner's case are central to a Board member's view 
of decisionm~ king. 26 As the Supreme Court has noted, 

In each [parole] case, the decision differs from the traditional mold 
of judicial decisionmaking in that the choice involves a synthesis of 
record facts and personal observation filtered through the experi-

ence of the decisionmaker and leading to a predictive judgment 
as to what is best both for the individual inmate and for the 
community.27 

As a consequence of Oregon's sentencing guidelines, 
the Board's emphasis in responsibilities must now shifl; 
to supervision of the person while the person is out of 
physical custody and free in the community. If the "su­
pervisee" violates the conditions of supervision, the 
Board can decide to impose sanctions. Presumably, it is 
the swiftness and sureness of the sanctions that serve as 
punishment with the hope of reforming the offender.28 

The Board's priority should be to sanction quickly and 
appropriately and to adjust or modify conditions of su­
pervision to best reform an offender. The sanction need 
not involve additional prison time. 

No one can predict the legal and political climate of 
tomorrow. But, for the Oregon prisoner, the pendulum 
of public attitude always seems to swing between two 
extremes: the desire for domestic tranquility (safety) 
and the blessings of liberty (freedom). For the Board 
of Parole, and those who appear before it, the task 
remains the same at either extreme: know the law, 
apply the law, and educate the public on the law. 
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