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FOREWORD 

This convenient Pamphlet edition contains the Approved Draft 
of the new Uniform Rules of Criminal Procedure together with 
Comments by the National Conference of Commissioners on 
Uniform State Laws. 

The Uniform Rules of Criminal Procedure were approved by 
the National Conference of Commissioners on Uniform State 
Laws at its meeting in Hawaii in August, 1974. 

The text is made available in this convenient and compact 
form for l'eady reference by members of the Bar, the Judiciary, 
Legislators, and Teachers and Students of the law. 

A detailed index covering these Rules appears in the back of 
this pamphlet. 

THE PUBLISHER 
December, 1974 
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UNIFORM RULES OF CRIMINAL 
PROCEDURE 

Prefatory Note 

The former Uniform Rules of Criminal Procedure, adopted in 
1952, have been rendered largely outdated by extensive changes 
in the 'area of criminal procedure, including numerous United 
States Supreme Court and other judicial decisions which have 
substantially changed various aspects of criminal procedure in 
view of constitutional limitations. Furthermore, considerable 
research and drafting, much of it supported by federal and state 
government and by large organizations, has occurred since 1952. 

COllsequently, this Committee of the Conference was created 
in February, 1970 to revise the Uniform Rules. The Committee 
was fortunate in receiving grants from the LEAA's National 
Institute of Law Enforcement and Criminal Justice to carryon 
this project. This made possible the employment of a Staff Di
rector and three Reporters. The Committee also had available 
the advice and views of a 19-member Advisory Committee ap
pointed by the President of this Conference. 

These Rules reflect the Committee's work at 19 meetings held 
between November, 1971 and May, 1974, at which it met to con
sider drafts prepared by the Staff Director and, in areas the 
Committee felt required the expertise there::,.f, by the Reporters. 
At three of the meetings, the Committee met together with the 
Advisory Committee. 

The American Bar Association Standards for Criminal Justice, 
the American Law Institute Model Code of Pre-Arraignment 
Procedure, the Standards promUlgated by the National Advisory 
Commission on Criminal. Justice Standards and Goals, and the 
Federal Rules of Criminal Procedure and its amendments, both 
adopted and proposed, were carefully examined and were influ
ential in the preparation of these Rules. In addition, the Com
mittee has directed particular attention to the criminal proce
dure rules or codes of 14 states, viz., Alaska Rules of Criminal 
Procedure, California Penal Code, Part 2 (of criminal proce
dure) , Colorado Rules of Criminal Procedure, Florida Rules of 
Criminal Procedure, Illinois Code of Criminal Procedure, Louisi
ana Code of Criminal Procedure, Maine Rules of Criminal Pro
cedure, Montana Code of Criminal Procedure, Nevada Revised 
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PREFATORyiNOTE 

Statutes, Title 14 (procedure in criminal cases), New Jersey 
Rules of Court, Part III (rules governing criminal practice), 
New York Criminal Procedure Law, Pennsylvania Rules of 
Criminal Procedure, Texas Code of Criminal Procedure, and 
Wisconsin Statutes, Title XLVII (criminal procedure). The 
criteria for selecting these codifications were recency of the codi
fication's adoption, leading position of the state in the area of 
law generally and legislation in particular, and geographical bal
ance. It is felt that these codifications are representative of the 
various approaches being taken in criminal procedure provisions 
in this country and include most of the recent developments in 
the area. The Committee also took into account provisions of 
other states, judicial decisions, particularly those of the United 
States Supreme Court, secondary materials, and proposed rules 
under consideration by committees in various states. 

The overall organization of the Rules is shown by the Table 
of Articles and Parts, p. XIX, infra, and by the Table of Rules, 
p. XXI, infra. With the exception of Article VII, which contains 
general provisions applicable throughout the entire prosecution, 
the organization is designed to be chronological for the typical 
case. Accordingly, the typical case would proceed under these 
Rules as follows: 

(1) Detention following alleged commission of offense, 
for purpose of determining whether to cite, release, or ar
rest, under Rule 211. 

(2) Issuance of citation under Rule 221(a) (1). 
(3) Issuance of information under Rule 231. 
(4) Appearance, either in person or by the defense lawyer 

filing a statement, under Rules 312 through 321. 
(5) Trial court setting times for discovery and other 

pretrial procedures, under Rule 411. 
(6) Discovery under Rule 421 (and possibly under other 

discovery Rules). 
(7) Discussions between the parties regarding disposition 

of the case, under Rule 441. 
(8) Pretrial diversion under Rule 442, plea under Rule 

444, or trial under Article V and, if there is a conviction, 
sentencing or other disposition under Article VI. 

Article VI covers matters respecting sentencing which are ap
propriate for court rule. Other matters, such as whether to per
mit the fixing of minimum sentences or the fixing of maximum 
sentences of imprisonment shorter than the term fixed by stat
ute, concurrent versus consecutive sentences, and the types of 

xx 

.. 



PREF ATORY NOTE 

correctional institutions and programs available, can be dealt with 
only by legislation since they involve matters of substantive, as 
distinguished from procedural, law. 

Among the maj or policies pursued in developing these Rules 
are the following: 

(a) Eliminating unnecessary detention before and during trial. 
This policy, based upon the view that unnecessary detention be
fore and during trial is an unwarranted burden both upon the 
defendant and upon police time and facilities, is furthered by: 

Rule 211, which provides that a law enforcement officer 
authorized to arrest a person without a warrant may not 
immediately arrest him, but may detain him while a deter
mination is made whether he should be cited, released, or 
arrested, and that the person may be arrested only in cer
tain specified situations. 

Rule 221(c), providing that an arrest warrant (as op
posed to a summons or prosecutor's citation) may issue only 
in certain specified situations. 

Rule 341, providing that release may be conditioned upon 
deposit of money or property or upon the obligation of an 
uncompensated surety only if other specified' conditions 
would not assure appearance and the safety of any person 
or the community. 

Rule 344, providing a detention hearing for a defendant 
detained because of inability to meet conditions of release 
or because ordered detained for violating a condition of re
lease. 

Rule 431 (b), providing a perpetuation deposition proce
dure for a witness who would not respond to a subpoena, in 
lieu of the more common material witness commitment pro
cedures. 

(b) Centralizing in the prosecutor the responsibility for initia
tion and control of criminal prosecutions. This policy is effec
tuated by: 

Rule 231 (a), requiring prosecution to be by information 
except to the extent that state constitution requires it to be 
by indictment. 

Rule 231 (f), requiring the information to be filed at the 
outset of the prosecution (rather than normally after a 
preliminary examination, as under traditional rules), and 
not providing for a "complaint." See Comment to Rules 
221(c) and 231(a). 
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PREFATORY NOTE 

Rule 231(g) and (h), authorizing the prosecutor without 
leave of court to amend the information before trial and to 
dismiss the information (the dismissal is without prejudice 
if made before trial unless the court approves a stipulation 
for dismissal with prejudice). 

Rule 432, providing the prosecutor a pre-prosecution 
investigatory deposition procedure which generally requires 
court intervention only in case of dispute between the prose
cutor and the deponent. 

Rule 732, providing for a grant of transactional im
munity to a 'witness upon the prosecutor's request .. 

Rule 441, authorizing the prosecutor to meet with the de
fense to discuss the possibility of disposing of the case short 
of trial. 

Rule 442, providing for pretrial diversion agreements be
tween the prosecutor and the defense, with court interven
tion needed only in the event of alleged violation of the 
agreement or in the event of a claim by either party that the 
agreement was fraudulently obtained. 

Rule 443 (a), on plea agreements, allowing the prosecutor 
without court intervention to agree to amend the charge or 
to dismiss 01' 110t bring certain charges against the defend
ant (but not to bind the court on sentence). 

(c) Eliminating unnecessary use of the court's time. This 
policy is effectuated by the following provisions: 

Rule 312, providing that a defendant not in custody need 
not make a first appearance in person if he has a lawyer 
who files a statement of representation. 

Rule 344, pl'oviding a '(detention hearing" procedure on
ly to defendants who are in custody rather than a prelim
inary hearing to all felony defendants. 

Rules 421 through 431, providing a system of discovery 
that is largely automatic, requiring a minimum of court in
tervention. 

Rule 442, permitting certain pretrial diversion agreements 
without the need for court intervention, 

Rule 443(b), permitting the court to determine in advance 
whether it will concur in a plea agreement, so that court ap
pearalice may be unnecessary if it determines it will not 
concur. 
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PREF ATORY NOTE 

Rule 444(a), authorizing only the plea of admission, thus 
doing away with the formal arraignment where a perfunc
tory plea of not guilty is entered. 

Rule 444(c), authorizing upon conviction of one offense 
pleas to other offenses committed in the state, provided the 
prosecutors with jurisdiction over the other offenses agree. 
This elimin~tes the necessity of multiple appearances at 
different r12 ':es for such pleas. 

Rule 444 (d), allowing, after conviction upon a plea, an 
appeal from denial of a suppression motion or a motion 
which, if granted, would be dispositive of the case, obviating 
the need for a trial if the matter raised by the motion is the 
only point in issue. (Under Rule 443 (a) (4) the defendant 
may bargain away his ability to make such appeal.) 

Rule 451(b) (2), requiring a party making a pretrial mo
tion to at the same time make any other pretrial motions 
for which grounds are then available. 

Rule 451 (d) J providing that unless the court otherwise per
mits, all pretrial motions pending at the time set for the 
hearing of a pretrial motion shall be heard at the same time. 

Rule 481, providing for a motion for a pretrial judgment 
of acquittal based upon evidence which, and statements and 
depositions of witnesses whom, the prosecutor has indicated 
he will use in his case. 

Rule 491, authorizing pretrial conferences to consider the 
possibility of stipulations, orders, and other steps to promote 
a fair and expeditious trial. 

(d) Providing broad discovery to both prosecution and defense. 
This policy is effectuated by the following provisions: 

Rule 411, providiug for the court to establish a time table 
for discovery and other pretrial matters. 

Rule 412, prohibiting interference with another party's 
investigation. 

Rule 421, requiring the prosecutor upon written request 
by the defense to allow the defense access to all matters 
within the prosecutor's control which relate in any way to 
the case except legal work product or matters protectable 
by a protective order. 

Rule 422, requiring the prosecutor automatically to notify 
the defendant of his intent to use certain types of evidence 
at trial and of matters which tend to negate the defendant's 
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guilt or would tend to reduce his punishment therefor and 
requiring him upon defense request to notify the defense of 
other evidence and of witnesses he intends to use at trial. 

Rule 423, requiring the defense to notify the prosecutor 
of and allow him access to certain matters regarding the 
defendant's proposed case at trial. 

Rule 431, allowing discovery depositions without court 
intervention except in case of dispute as well as depositions 
to perpetuate testimony with court approval. 

Rule 433, authorizing physical and mental examination 
of intended witnesses in certain circumstances with court 
approval. 

Rules 434 through 438, authorizing the court, subject to 
designated protective conditions, to order the defendant or 
third persons to participate in specified types of nontesti
monial evidence procedures, to order the prosecutor to pro
vide such procedures, and to order the prosecutor to have 
scientific comparisons made of nontestimonial evidence. 

(e) Providing effective substitutes for the grand jury system. 
This policy is furthered by: 

Rule 231 (a), requiring prosecution to be by information 
except to the extent that state constitution requires it to 
be by indictment. 

Rule 432, providing the prosecutor a pre-prosecution in
vestigatory deposition procedure which, although generally 
operable without court intervention, provides the deponent 
safeguards including the right to be represented by counsel 
while at the same time including desirable features of the 
grand jury system such as provisions on secrecy and im
munity. 

(f) Providing procedures to encourage disposition without 
trial. This policy is effectuated by the following provisions: 

Rule 441, authorizing the parties to meet to discuss the 
possibility of pretrial diversion 01' of a plea agreement and 
providing procedures to aid them in reaching an agreement. 

Rule 442, providing a pretrial diversion procedure de
signed to divert from the criminal process accused persons 
who, consistent with public safety, can benefit more from 
the use of other community resources. 

Rule 443, authorizing plea agreements and providing 
l)rocedul'es by which the court may indicate in advance 
whether it concurs in a plea agreement. 

XXIV 



PREFATORY NOTE 

(g) Providing flexible and fair joinder and sevemnce proce
dures. This policy is evinced by: 

Rule 231 (d), allowing any offenses chal'ged against a de
fendant to be joined in one information. 

Rule 231(e), allowing defendants to be joined in one in
formation if they are all charged only with the same of
fenses or with offenses which were part of a common scheme 
or were so closely connected as to time, place, or circum
stance that it would be difficult to separate proof of one 
from proof of the others. 

Rule 471, allowing the defendant to require related of
fenses to be either joined or dismissed and allowing him to 
require joinder of any offenses if failure to try them to
gether would constitute harassment. 

Rule 472, requiring severance of offenses or defendants 
on motion of either party unless this may defeat the ends 
of justice by causing a significant risk of losing material 
evidence which cannot otherwise be preserved, and provid
ing for the defendant's requesting severance of related of
fenses to constitute a waiver of any collateral estoppel de
fense. 

Rule 473, allowing the court on its own motion to join 
offenses 01' defendants if no party objects and, subject to 
the defendant's right of joinder, to sever offenses or defend
ants in order to promote a fair and orderly trial. 

(h) Providing for efficient and fair jury trial. This policy is 
effectuated by: 

Rule 511 (a), providing that if the defendant understand
ingly and voluntarily waives his right to trial by jury, trial 
shall be by the court, without any requirement of consent 
by the prosecutor or court. 

Rule 511(c), employing the "additional juror" rather than 
the "alternate juror" system. 

Rule 513(e), allowing jury note taking only with the 
court's consent under appropriate conditions and admoni
tions. 

Rule 513(f), providing for discharge of a juror only upon 
motion of a party. 
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Rule 521, providing for a closing argument by the prose
cutor followed by one by the defense, whereafter the court 
may alIow both sides to make further argument within lim
its it prescribes. 

Rule 523 (b), affording the parties a hearing on instruc
tions before they are given. 

Rule 523(c), requiring instructions to be in writing and 
allowing, with the parties' consent, some or all instructions 
to be read before closing arguments. 

Rule 523(d), barring the judge from summarizing the 
evidence or indicating his opinion on the weight or credibil
ity of any evidence, and restricting instructions regarding 
the desirability of reaching a verdict. 

Rule 523(e), providing that objections to instructions 
normally may not be made after they have been given un
less the objections could not reasonably have been made at 
the hearing on instructions. 

Rule 531 (c), providing that except in specified situations 
all exhibits except depositions shall be submitted to the jury. 

Rule 535 (b), requiring the verdict to be unanimous. 

Rule 535(e), providing that the poll of the jury' is auto
matic unless waived. 

(i) Expanding the court's authority in disposing of post-trial 
motions. This policy is effectuated by: 

Rule 551 (a), authorizing the court to direct an acquittal 
whenever a mistrial is declared anytime after the close of the 
State's case in chief. 

Rule 551 (b), authorizing the court, upon directing an 
acquittal for the offense specified in the verdict, to modify 
the verdict to convict the defendant of a lesser included of
fense, or to grant him a new trial as to the lesser included 
offense. 

Rules 551(c) and 552(c), authorizing the court to permit 
a late motion for acquittal or for a new trial, in the interest 
of justice. 

Rule 552(a), requiring a new trial (1) for an error by 
reason of which the defendant is constitutionally entitled 
to a new trial, or (2) for any other error unless it appears 
beyond a reasonable doubt that the same verdict or finding 
would have resulted absent the errol'. 
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(j) Providing fair substitution of judge procedures. This poli
cy is served by: 

Rule 741(a), providing the defendant one automatic sub
stitution of judge by filing a demand. 

Rule 741(c), requiring a motion to disqualify a judge for 
cause to be heard by a different judge. 

Rule 741 (e), providing that if a judge is disabled during 
trial, upon consent of the parties the trial shall continue 
before a different judge. 

(I\:) Providing procedures for the effective safeguarding of 
the defendant's constitutional l·ights. This policy is effectuated 
by: 

Rules 212, and 241 through 311, respecting law enforce
ment officers' duties toward detained or arrested persons. 

Rule 321, respecting informing the defendant and pro
viding for his representation by counsel, upon first appear
ance. 

Rule 33,1, l'estricting questioning after appearance. 
Rules 341 through 344, respecting release before and 

during tl'ial. 
Rule 444, respecting the plea of admission. 
Rule 461, providing for suppression where required under 

constitution or law or where the evidence derived from a 
Rule or law violation which significantly affected the dis
covery of the evidence 01' the defendant's substantial rights, 
and providing' for a pre-charge motion to suppress in speci
fied circumstances. 

Rule 462, respecting transfer of prosecution. 
Rule 711, respecting right to counsel. 
Rule 713, requiring the defendant's presence at the trial 

and disposition hearing unless (1) upon an express waiver 
of the right to be present the court excuses him from being 
present, (2) upon his intentional absence under specified 
circumstances the court directs the proceedings to continue, 
01' (3) he is justifiably excluded from the trial for disrup
tive conduct. 

Rule 714, respecting public right of access to courtroom 
proceedings and deferral thereof under specified ·conditions. 

Rule 722, requiring, subject to specified excluded periods, 
detained defendants to be tried within two months and aU 
defendants to be tried within four months. 
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Rule 731 (b), entitling the defendant to subpoena up to 
eight non-expert witnesses from within the state at state 
expense, and to subpoena other witnesses at state expense 
upon a showing that the witness' testimony could cont:ribute 
to an adequate defense. 

The Committee is indebted to the members of the Advisory 
Committee and others who have expressed an interest in this 
project, for their valuable suggestions and criticisms which have 
made these Rules a better product, and to the LEANs National 
Institute of Law Enforcement and Criminal Justice f01: the 
grants which have made the Committee's and Staff's work pos
sible. 
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UNIFORM RULES OF CRIMINAL 
PROCEDURE 

ARTICLE I 

SCOPE 

Rule 111. [Scope.] 
1 These Rules govern the practice and procedure in all criminal 
2 proceedings in this state [except J. 

Comment 

These Rules are designed to 
apply to the prosecution of all 
felonies and all misdemeanors 
punishable by incarceration. It 
is recognized, however, that a 
state may desire specifically to 
exclude prosecution for traffic 
offenses (see Model Rules Gov
erning Traffic Court Procedure), 
and extradition proceedings (see 
Uniform Criminal Extradition 
Act; Uniform Rendition of Ac
cused Persons Act), To avoid 
possible confusion as to the scope 
of the term "criminal proceed
ings," a state may also desire to 
specify that proceedings some
times viewed as "quasi-criminal" 
are not encompassed-e. g., pro
ceedings under the Uniform 
Juvenile Court Act, proceedings 
for forfeiture of property used in 

* 
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the commission of a crime, pro
ceedings for issuance of peace 
bonds, etc. See, e. g., N.D.R. 
Crim.P. 54(b). A state may also 
find that some provisions of 
these Rules are not appropriate 
for the prosecution of minor mis
demeanors, particularly where a 
trial de novo is available follow
ing a misdemeanor conviction. 
Compare ABA Standards, Dis
covery & Procedure Before Trial 
1.5 (Approved Draft; 1970) (dis
covery Standards "should be ap
plied in all serious criminal cas
es") with Fla.R.Crim.P. 3.010, 
3.220 (applying broader discov
ery standards, including discov
ery deposition procedure, in both 
felony and non-traffic misde
meanor cases). 



ARTICLE II 

PROCEDURES BEFORE APPEARANCE 

Rule 

PART 1. DETENTION FOR OFFENSE WITHOUT 
ARREST WARRANT 

211. Detention to Determine Whether to Cite, Release, or Arrest. 
(a) Detention authorized. 
(b) Length of detention. 
(c) When arrest permitted in lieu of release with or with

out citation. 
(d) Promise to appear. 
(e) Effect of detention. 

212. Procedure upon Detention. 
(a) Informing person. 
(b) Warnings upon removal from scene. 
(c) Warnings upon determination to take to place of deten

tion. 
(d) Informing of arrest. 

213. Detention of Person Arrested by Private Citizen. 

PART 2. CITATION, SUMMONS, AND ARREST WARRANT 

221. Issuance of Citation, Summons, or Arrest Warrant. 
(a) Citation. 

(1) By [law enforcement officer]. 
(2) By prosecuting attorney. 

(b) Summons. 
(c) Arrest warrant. 
(d) Arrest warrant after citation 01' summons. 
(e) Failure to respond. 

(1) Upon citation. 
(2) Upon summons. 

222. Form of Citation, Summons, or Arrest Warrant. 
(a) Citation and summons generally. 
(b) Citation by [law enforcement officer]. 
(c) Citation by prosecuting attorney. 
(d) Summons. 
(e) Arrest warrant. 

223. Service or Execution of Citation, Summons, or Arrest Warrant. 
ea) Service of citation. 
(b) Se~'vice of summons. 
(c) Execution of arrest warrant. 
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Rule 
224. Return of Citation, Summons, or Arrest Warrant. 

(a) Citation. 
(b) Summons. 
(c) Arrest Warrant. 

225. Cancellation of Summons or Arrest Warrant. 
[226. Summons or Arrest Warrant upon Indictment. 

(a) Issuance. 
(1) Summons. 
(2) Arrest warrant. 
(3) Arrest warrant after summons. 
(4) Failure to respond. 

(b) Form. 
(c) Service or execution. 
Cd) Return. 

(1) Summons. 
(2) Arrest warrant. 

(e) Cancellation. 
(f) Appearance.] 

PART 3. INFORMATION [AND INDICTMENT] 

231. Information. 
(a) Use. 
(b) Issuance. 
(c) Form. 
(d) Joinder of offenses. 
(e) Joinder of defendants. 
(f) Filing. 
(g) Amendment. 

(1) Before trial. 
(2) After commencement of trial. 
(3) Continuance. 

(h) Dismissal by prosecuting attorney. 
[232. Indictment. 

(a) Use [; waiver]. 
(b) Form; joinder; amendment; dismissal.] 

Art. 2 

PART 4. PROCEDURES AFTER DETENTION FOR OFFENSE 

241. Warnings to be Given at Place of Detention. 
242. Other Duties at Place of Detention. 

ea) Assistance in communication. 
(b) Informing others. 
(c) Allowing consultation. 

243. Procedure for Questioning. 
244. Release of Detained or Arrested Persons. 

(a) Mandatory release. 
(b) Permissive release. 

4 
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PART 1 

DETENTION FOR OFFENSE WITHOUT 
ARREST WARRANT 

Rule 211. [Detention to Determine Whether to Cite, Re-
lease, or Arrest.] 

1 (a) Detention authorized. A [law enforcement officer] au-
2 thorized by law to al'l'est a ])erson \yithout a warrant for the com-
3 mission of a criminal offense may not immediately arrest him but 
4 may detain him for the purposes specified in subdivision (b). 

Comment 

Rules 211 through 221 generally 
It is anticipated that most 

prosecutions will be initiated by 
an officer's citation and that ar
rest, either with 01' without a 
warrant, will not ordinarily be 
resorted to under these Rules. 
Rules 211 through 221, like Rule 
341, inlm (released befc,'e and 
during hinl), are designed to 
minimize unnecessary pretrial de
tention. As stated in ABA Stand
m'ds, Pretrial Release 1.1 CAp
p1'oved Draft, 1968): 

The law favors the reJease of 
defendants pending determinn
tion of guilt 01' innocence. Dcp
rivation of liberty pending trial 
is harsh and OPlll'cssi\'e in that 
it subjects persons whose guilt 
has not yet been judicially es
tablished to cconomic and 
psychological hardship, intel'
feres with their ability to de
fenel themse!\'cs and, in many 
cases, deprivcs their families 
of Sl1I1POl't. Moreover, the 
maintenancc of jailed defend
ants and theil' families repre
sents major public expcnse. 

It has becn illiggestcd that the 
Fourth Amendment may rcstrict 

Uoir.Rules Cr,PrOt. Approved Drafl-.3 5 

the use of the full custody arreRt 
fo1' mino], offenseR. Sec Gustaf
Ron Y. Florida, 94 S.Ct. 488, 492, 
414 U.S. 260, 38 L.Ed.2d 456 
(197:3) (Stewart, J .. concu]'l'ing). 

Subdivision (a) 
The 110wer to detain hereunder 

(and hence to issue a citation un
der Rule 221( a)( 1), inlm) is lim
ited to situations where (exccpt 
fo], this Rule) the officer could 
have arrestcd the l1e]'son without 
a warrant. See former Uniform 
Rule 5(a)(2); Alaska R.edm.P. 
4(n)(2); 38 I1l.Stat. * 107-12 
(a); La.Code Cl'im.P. art. 211; 
Mont.Rev.CodeR § 95-614(a); N. 
J.Rules of Court 3 :3-1(a); N.Y. 
Cl'im.P.Law § 150.20. Thus, if 
Rtate law docs not permit Wl1r
rantleRs al'J'cRt for a misdemeanor 
committed outside the officer's 
prcscnce, the officer may not de
tain w citc for an out-of-prcRence 
misdcmeanor. In that event, the 
propel' pI'occclul'c would be either 
a 111'osecuting attol'l1cY'1:l citation 
under Rule 221(a) (2), inl1'a, 
summons under Rule 221C b), 1n-
11'((, 01' an arl'est warrant undcr 
Rule 221(c), inI1·a. 
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1 (b) Length of detention. A [law enforcement officer] re-
2 sponsible for the custody of a person detained under subdivision 
3 (a) may continue his detention only for the time reasonably neces-
4 sary for: 
5 (1) The officer to determine whether the person should be 
6 issued a citation under Rule 221(a) (1), released without a 
7 citation under Rule 244, or arrested under subdivision (c); 
8 (2) The person to participate in a procedure described 
9 in Rule 434(c) to obtain relevant nontestimonial evidence 

10 which the officer reasonably believes may be altered, dis-
11 sipated, or lost if not then obtained; and 

12 (3) The officer to conduct any search permitted by law. 
13 The person's detention may not be extended for the purpose of 
]4 questioning under Rule 243. 

Comment 

The officer l'eferred to in this 
subdivision may be the one who 
made the initial detention 01' one 
into whose custody the initial of
ficer placed the detained person. 
It is left to the law enforcement 
departments to allocate authority 
over the matters specified. 

With respect to clause (2), see 
the first part of the Comment to 
Rule 434(a), infm. 

Clause (3) leaves to ,iudicial de
velopment the question to what 
extent persons not formally ar
rested may be searched under the 
law relating to search incident to 
arrest, other than for evidence 
covered by clause (2). 

The last sentence is rather sim
ilal' in effect to provision in ALI 
Model Code of Pre-Arraignment 
Procedure § 130.2(1) (b) (T.D. 
# 6,1974). 

1 (c) When arrest permitted in lieu of release with or without 
2 citation. A person detained under subdivision (a) may be ar-
3 rested rather than released '\vith 01' 'without a citation only if 
4 the [law enforcement officer] making the determination rea-
5 sonably believes that: 

6 (1) The offense 01' the manner in which it was committed 
7 involved violence to person 01' imminent and serious bodily 
8 injury or the risk 01' threat thereof; 
9 (2) The person is committing an offense in the officer's 

10 presence and will deliberately continue to commit the oi-
11 fense unless arrested; 
12 (3) The })erson committed an offense punishable by i11-
1:~ carceration and would not respond to a citation; or 
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14 (4) Arrest is necessary for the protection of th e person 
15 arrested 01' to administer, 01' to bring him to a source of, 
1G needed medical or other aiel. 

Comment 

Clause (1) coyerS cases not on
ly of actual violence 01' bodily in
jury but of risk 01' threat there
of. Accordingly, it is broad 
enough to co\'er commission of 
01' attempt to commit arson 
(which would involve at least the 
"risk" of "imminent and serious 
bodily injury" to occupants, 
neighbors, passersby, 01' firemen) 
or burghwy (at least bUl'glal'~' of 
a huilding wherein a person 
might be present, like a residence 
or a huilding wherein there 
might be a worker or watchman). 
Compare ABA Standards, Pre
trial Releage 2.2 (c) (ii) (Approved 
Draft, 1968); Nat'l Advisory 
Comm'n on Criminal Justice 
Standards and Goals, Corrections 
Standard 4.:3(1)(c) (1973); Fla, 
R.Cl'im,P. a.125(b)(8l. 

Claust' (2) permits atTt'St en'n 
absent an~' risk of injury 01' an
ticipated nonappearance if the of
ficer reasonably belieyeg the per
son will deliberately continue to 
commit the offense unless Ill'

rested. The wOl'd "deliberately" 
is intl'ndecl to limit the geope of 
this clause to situations where 
the llel'petl'ator willfully refuses 
to c10sist and is actiYely dt'fying 
the officer. 

Clause (:~) permits anest in 
caseg of anticipated nonappt'al'
nnee. Compare ABA Standard 
2.2(')(0, (ii), (iv), (v); Nat'l 

Adyiso1'Y Comm'n 4.3(l)(a), (e), 
(i); Fla.R.Crim.P. 3.125(b). In 
determining whethel' the defend
ant would respond to a citation, 
the officer may consider the na
ture and circumstances of the of
fense, the weight of the evidence 
against the defendant, his resi
dential, employment 01' family 
tics, his financial condition, his 
character, his mental condition, 
his recol'd of convictions, his rec
ord of appearance or nonappear
ance at pl'cvious court proceed
ings, and other relevant factors. 
See Bail Reform Act, 18 U.S.C, § 
:n4Glb); ABA Standard 3.3(b); 
Nat'l Advisory Comm'n 4.3, 4.5 
(2). If the offem;e is not punish
alJle hy incarceration, the person 
may not be arrested under this 
clause, but if he fails to respond 
to the citation, he may be sum
moned undel' Rule 221( e)( 1), 
in/m, and if he fails to respond 
to the summons, an al'l'est war
rant may be isslled under Rule 
221(e)(2), infra. 

Clallse (4) allows arl'est only 
when al'l'0st is n(,c(,s.~((l'!J to p1'o
teet 01' lll'ovide treatment for the 
]1e1'son--if state law provides a 
n1t'Hns other than arrest to ac
complish the purpose, arrest 
would not be "l10Cessary" and it 
would not be permitted by this 
provi::;ion. 

1 (<1) Promise to HI)peal'. A [law enforcement officer] may af-
2 ford a pel'son who has been detained under subdivision (a) an 
g opportunity to sign a pl'omise to appeal' at a stated time and 

7 
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4 place before a [magistrate]. If afforded that opportunity and 
5 the person signs the promise, he shaH be issued a citation and re-
6 leased from detention. A refusal to sign the promise may not 
7 be the sole basi~ for denying issuance of a citation, but the offi-
8 eel' may consider the refusal in determining 'whether the person 
9 would respond to a citation. 

Comment 

Here again it should be noted 
that the action may be taken by 
an officer other than the one who 
initially detained the person. 

A state may substitute another 
appropriate reference for the 

term "magistrate" here and 
throughout these Rules, and may 
define the term in Rule 761, in-
1m. Whenever possible, it should 
be required that magistrates be 
admitted to the bal'. 

1 (e) Effect of detention. If a detained 01' arrested person is 
2 released with a citation, or released without a citation under 
3 Rule 244, his detention may not be recorded as an arrest. 

Comment 

Rule 244, inlnt, covers both 
mandatory and permissive re-
lease. 

Rule 212. [Procedurc upon Detcntion.] 
1 (a) Informing person. If a person is detained under Rule 
2 211 (a), a [law enforcement officer] as promptly as reasonable 
3 under the circumstances shall : 
4 (1) Identify himself as a [law enforcement officer], un-
5 less his identity is apparent; and 
6 (2) Inform the person generally of the offense believed 
7 to have been committed, unless it is apparent. 

Comment 

This is very similar to ALI who will comply with this subdi
Model Code of Pre-Arraignment vision, but in some situations, e. 
Procedure § 120.8(1) ea), (c) (Of- g., where a nllmber of persons are 
ficial Draft :#: 1,1(72). detained at the same time, anoth-

Normally it wiII be the officer er officer may do so. 
who initially detains the person 

1 (b) Warnings upon removal from scene. A [law enforcement 
2 officer], as pl'omptly as l'easonable under the circumstances, 

8 
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3 shall inform a detained or arrested person who is to be removed 
4 from the scene: 
5 (1) Where he will be taken; 

6 (2) Of his right to remain silent and that anything he 
7 says, orally or in writing, will be used against him; 
8 (3) That he will not be questioned unless he wishes, and 
9 that he has the right to consult "with a lawyer before being 

10 questioned or saying anything and to have a lawyer present 
11 during any questioning; 

12 (4) That if he wishes to consult with a lawyer, but is un-
1:~ able to obtain one, he will not be questioned until he has had 
14 the assistance of a la"wyer and that if he is unable to pay 
15 for the services of a lawyer one will be provided for him; 
16 and 

17 (5) That if at any time during any questioning he desires 
18 to consult with a la-wyer or desires it to stop, questioning 
19 will stop. 

Comment 

The \yarnings specified here 
must be given upon removal from 
the scene even if it has not been 
determined to arrest rather than 
cite or release the person. 

Clause (1) is comparable to pro
vision in ALI Model Code of Pre
Arraignment Procedure § 120.8 
(l)(d)(ii) (Official Draft # 1, 
1972). 

Clause (2)'s references to the 
"right to remain silent" and "any
thing he says," derive from Mj
randa v. Arizona, 384 U.S. 436, 
444, 468, 469, 473, 479, 86 S.Ct. 
1602, 16 L.Ed.2d 694, 10 A.L.R. 
3d 974 (1966). The reference 
"orally or in writing" derives 
from ALI § 310.1(4)(a) (T.D. 
# 5, 1972). • 

lights the danger of making 
statements. 

Clause (3) is very similar to 
ALI § 120.8(I)(d)(iii) (Official 
Draft # 1, 1972). See Mimnda 
at 444, 471, 473, 479. 

Clause (4) is quite similar to 
ALI §§ 120.8(1)(d)(iv) (Official 
Draft # I, 1972), 140.8(I)(c) 
(T.D. # 6,1974). See Mimnda at 
444,473,474,479. 

Clause (5) is to the same effect 
as ALI § 140.8(2) (c) (T.D. # 6, 
1974). See Tex.Code Crim.P. art. 
15.17 (advice at first appear
ance). rrhe Mimnda court did 
not expressly state that the ac
cused must be informed of his 
right to cause questioning to stop, 
but it did observe that "It is not 

As to clause (2)'s reference just the sllbnormal or \Yoefully 
that an~'thing said "will" be used ignorant who succumb to an in
against him, see Mimnda at 444 terrogator's imprecations, wheth
("may"), 469 C'can and will"), er expressly or implicitly stated, 
479 ("can"). "Will" best high- that the interrogation will con-
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tinue until a confession is ob
tained" and that the "warning 
will show the individual that his 
interrogators are prepared to rec
ognize hi::; privilege should he 
chooge to exercise it." Mil'anda 
at 468. A study has found that 
\vhere not informed of the right 
to cause <tuegtioning to gtop 
"~I()ilt of the !-iuspects were too 
pas1.ive to try to end the CIucs-

tioning." Project, Interrogations 
in NeU' HClI'en: The Impact ot 
Miranda, 76 Yale L.J. 1519, 1554 
(1967 ). 

This subdivision applies in all 
cases, whether 01' not any ques
tioning is attempted. See ALI § 
120.8 (1)( el) (Official Draft :f:I: 1, 
1972). If questioning is under
taken, additional requirements 
are imposed by Rule 243, intm. 

1 (c) Warnings upon determination to tal{e to place of detention. 
2 A [law enforcement officer], as promptly as reasonable under 
:~ the circumstances, shall inform a detained or arrested person 
4 who is to be taken to a place of detention where he will be taken 
5 and that he will be permitted upon arrival to communicate with 
G a lawyer and a relative 01' friend. 

Comment 
This is VCl'Y similar to ALI the concluding words "lawyer and 

;'Uodel Code of Pre-Arraignment a relative 01' friend." see Alaska 
Proeedure § 120.8(1)(d)(ii) (Of- R.Cl'im.P. 5(b). 
ficial Draft :;:: 1, 1972). A!-i to 

1 (d) Informing of arrest. A [law enforcement officer] who 
2 has determined to al'l'est a person rather than to release him with 
:~ Ol' without a citation ~hall promptly inform him that he is being 
4 arrested. 

Comment 

This is ycry similar to ALI 
Model Code of Pre-Arraignment 

Procedure * 120.8(l}(b) <Offi
cial Draft :;;: 1, 1972). 

Rule 213. [Detention of Persoll Arrested by Private Citi-
zen. ] 

1 A [law enforcement officer] who pursuant to law takes custo-
2 ely of a person arrested by a private citizen shall proceed in ac
a cordance with Rules 211 and 212 as if he had detained the person 
4. under Rule 211 (a). ' 

Comment 

Some states have statutes au
thorizing a person who hm! made 
a citizen's arrest to ttl l'11 the H1'-

10 
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See e. g., Calif.Penal Code, § 847; 
La.Code Crim.P. 227; N.Y.Cl'im. 
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P.Law § 140.40. This Rule makes 
it clear that the procedure estab
lished by Rules 211 and 212 must 
be employed when an officer ob
tains custody of a citizen's ar-

restee, even where the arrestee 
has committed a misdemeanor 
outside the officer's presence and 
thus could not have been arrested 
by the officer himself. 

PART 2 

CITATION, SUMMONS, AND ARREST WARRANT 

Rule 221. [Issuance of Citation, Summons, or Arrest 
Warrant.] 

1 (a) Citation. 
2 (1) By [law enforcement office]'.] A [law enforcement 
3 officer] may issue a citation to a person who has been de-
4 tained under Rule 211 (a). 

Comment 

An officer may issue a citation 
in any case where (apart from 
Rule 211) he could have arrested 
the person. See former Uniform 
Rule 5ea); Nat'l Advisory Com
m'n on Cl'iminal Justice Stand
ards and Goals, Corrections 
Standard 4.3(2) (1973); Alaska 
R.Cl'im.P. 4(a) (2); 38 IlI.Stat. § 
107-12 ( a). Compare ALI Model 
Code of Pre-Arraignment Pro-

cedure § 120.2 (Official Draft 
=#: 1, 1972). Further, this sub
division authorizes an officer at 
the station (subject to the law 
enforcement department's distri
bution of decision making author
ity) .to "reevaluate a decision to 
arrest and -y'. ·x- -r.- issue a cita
tion at the police station in lieu 
of detention." See Nat'l Advis
ory Comm'n 4.3(3). 

1 (2) By 1J'r'osecuUng attoTney· Upon signing an informa-
2 tion the prosecuting attorney may issue a citation, request 
3 the issuance of summons under subdivision (b), 01' request 
4 the issuance of an arrest warrant, if authorized by subdivi-
5 sion (c). The prosecuting attol'lley need not issue a cita-
6 tion for a person who has been issued a [law enforcement 
7 officer's] citation, 01' who has been brought before a [magis-
8 trate] under Rule 311 'aftel' arrest without a ·warrant. 

Comment 

The "information" is govel'l1ed 
by Rule 231, infm. 

In providing for issuance di
rectly by the prosecuting attor-

11 

ney, without the need for any 
magistrate involvement, this pm'
agl'aph accords with Wis,Stat. § 
968.04(2) (a) and is rather ~lllalo-
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go us to provisions which specify 
that a magistrate must issue a 
summons rather than an arrest 
warrant if the prosecuting attor
ney so requests. See ABA Stand
ards, Pretrial Release 3.3 (c) (Ap
proved Draft, 1968); ALI Model 
Code of Pre-Arraignment Pro
cedure § 6.04(3) (T.D. =#= 1, 
1966); l\Iaine RCrim.P. 4(a); 
Mont.Rev.Codes § 95-603; Nev. 
Rev.Stat. § 171.106. 

As noted in a previous Com
ment, the prosecutor's citation 

may be used for misdemeanors 
not committed in a law enforce
ment officer's presence, even if 
state law does not permit law en
forcement officers to arrest for 
out-of-presence misdemeanors. 

The second sentence makes it 
clear that if the person has al
ready been issued a law enforce
ment officer's citation or brought 
before a magistrate, no further 
process is necessary. 

1 (b) Summons. A [magistrate] may issue a summons when-
2 ever an information has been filed and affidavit or testimony 
3 shows probable cause to believe that an offense has been commit-
4 ted and that the defendant committed it, and shall do so if he is 
5 not authorized to issue a 'warrant or the prosecuting attorney re-
6 quests the issuance of a summons. 

Comment 

'1.'his subdivision al101NI the 
magistrate to issue a summons in 
a.ny case in which he is author
ized to issue a warrant. Accord, 
ABA Standards, Pretrial RelemlC 
:U (Approved Draft, 1968); ALI 
Model Code of Pre-Arraignment 
Procedure § 6.04(1) (T.D. =#= 1, 
1966); Nat'l Advisory Comm'n 
on Criminal Justice Standards 
and Goals, Corrections Standard 
4.a (19n); Fla.RCrim.P.3.120; 
38 IlI.Stat. § 107-11(a) j Mont. 
Rev.Codes §§ 95-603, 95-612(a); 
Tex.Code Crim.P. art. 15.03(b); 
Wis.Stat. § 968.04(1), Thus he 
is permitted to override the pros
ecutor's determination that a 
warl'ant should issue. 

But he is not allowed to over
ride the prosecutor's determina
tion that it warrant should not is
sue. ficcOfd, ABA Standard 3.3 
(c); ALI § 6.04 (3); l\Iiline R 

Crim.P. 4(a); l\Iont.Rev.Codes § 
95-G03; Nev.Rev.Stat. § 171.106. 

Finally, he m~i.~t issue a sum
mons w henevel' affidavit 01' testi
mony establishes probable cause 
to believe that an offense was 
committed and that the defendant 
committed it, but does not show 
that the offense 01' the manner in 
which it was committed involved 
violence to person 01' imminent 
and serious bodily injury or the 
risk 01' threat thereof 01' that the 
offense is punishable by incarcer
ation and that the defendant 
would not respond to a summons. 
Ct. F.RCrim.P. 4 (a) ; Alaska 
RCrim.P. 4(a)(2). 

12 

This subdivision docs not pro
vide, as docs the immediately fol
lowing subdivision on issuance of 
1l'(11'l'ants, fOl' issuance without an 
information whel'e the I)l'OSecutol' 
is not available:. It seems that 
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there would never be enough ur
gency in the need for a summons 

to justify bypassing the prose::!u
tor. 

1 (c) Arrest warrant. A [magistrate] may issue a warrant for 
2 the arrest of a defendant if affidavit or testimony shows: 

3 (1) Probable cause to believe that an offense has been 
4 committed and that the defendant committed it; and 
5 (2) The offense, or the manner in which it was commit-
6 ted, involved violence to person 01' imminent and serious 
7 bodily injury or the risk or threat thereof, or the offense is 
8 punishable by incarceration and the defendant would not 
9 respond to a summons. 

10 An information shall be filed before the issuance of an arrest war
n rant unless the [magistrate] finds that a prosecuting attol'l1ey 
12 is not available and an affidavit states the essential facts consti-
13 tuting the offense charged and the official 01' customary citation 
14 of any statute, ordinance, rule, regulation or other provision of 
15 law which the defendant is alleged to have violated. If a war-
16 rant is issued before the filing of an information, an information 
17 shall promptly be made and filed and a copy fUl'l1ished to the de-
18 fendant. Before ruling on a request for an arrest warrant, the 
19 [magistrate] may require any person, other than the defendant, 
20 who appears likely to have knowledge relevant to the offense 
21 charged to appeal' personally and give testimony relative to the 
22 offense charged. 

Comment 

This subdivision mak\ls issu
ance of an arrest warrant pennis
sible in the situations specified. 
EYen though the conditions of 
this sulJdivision are satisfied, the 

quires (pt\l'sunnt to the last sen
tence of this subdivision), it is 
not necessary to bring any com
plaining witness personally before 
him. This is in line with numer-

magistrate may, under subdivi- ous provisions which either fail 
sion (b), snpra, .issue a summons to specify that the "complaint" 
instead of an arrest warrant. must be sworn "before the magis-

The specified matters may ap- b'ate," see ALI § 6.01; Calif. 
peat' from an affidavit. Accord, Penal Code §§ 740, 806; La.Code 
ALI Model Code of Pre-Arraign- Crim.P. art. 385, 01' expressly 
ment PI'ocedure § 6.03 (T.D. # 1, 

state that it may be swom else-1966): F.R.Cdm.P. 4(a); Alas-
I R (" P 4· ) (1) M' R where, see Colo.RGrim.P. 3; Fla. m . ,rim. . t a ; ame . 
Cdm.P. 4(a); Nev.Rev.Stat. § RCrim.P. 3.120: N.Y.Crim.P. 
171.106; N.J.Rules of Court 3:8- Law 100.30; Tex.Code Crim.P. 
1(a); Wis.Stat. § 968.04(1). art. 15.04; Wis.Stat. § 96&.01. 
Thus, unless the magistrate so re- Ct. Alaska R Crim.P. 3(a). 

13 
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Furth~r, the specified matters 
may appear in whole or in part 
from testimony. See Fla.RCrim. 
P.3.120; 38 Ill.Stat. § 107.9(c); 
l\Iaine RCl'im.P. 4(a); Mont. 
Rev.Codes § 95-603(c); Wis.Stat. 
§ 968.04(1). Compare N.J. Rules 
of Court 3 :5-3 (search warrant). 
Black's Law Dictionary defines 
"testimony" as "evidence given 
by a competent witness, under 
oath 01' affirmation." 

In addition to probable cause to 
believe that an offense has been 
committed and that the defendant 
committed it, it must appear that 
the offense or the manner in 
which it was committed involved 
violence to person or imminent 
and serious bodilJ' injury or the 
risk or threat thereof, cf. ABA 
Standards, Pretrial Release 2.-
2(c)(iii), 3.2(d) (Approved 
Draft, 1968); Nat'l Advisory 
Comm'n on Criminal Justice 
Standards and Goals, Conections 
Standard 4.3 (1973); Uniform 
Juvenile Court Act § 22(c), or 
that the offense is punishable by 
incarceration and that the defend
ant would not respond to a sum
mons, cf. ABA Standards, 2.2(c) 
(iv), (v), 3.2(a), (b), (c) 3.3(a); 
ALI § 6.04(2); Nat'l Advisory 
Comm'n 4.3; Fla.RCrim.P. 3.-
130(0, Pa.RCrim.P. 107(b); 
Wis.Stat. § 968.04 (2)(b). Com
pare F.RCrim.P. 4(b) (2); Alas
ka RCrim.P. 4(a) (2); La.Code 
Crim.P. art. 209, N.J. Rules of 
Court 3 :3-1(a); N.Y.Crim.P.Law 
§ 120.20(3). For enumeration of 
factors to be considered in de
termining whether the defendant 
wotlld respond, see Comment to 
Rule 211(c) (3), supra. 

This subdivision requires that 
an "information" be filed before 

14 

an arrest warrant may issue or, 
if the magistrate finds that a 
prosecuting attol'lley is not avail
able, promptly after the warrant's 
issuance. The information, 
which under these Rules serves 
the charging function of the tra
ditional "complaint," can be is
sued only by a prosecuting attor
ney. Thus, a prosecuting attor
ney's approval is necessary either 
before or promptly after issuance 
of the warrant. Compare ABA 
Standards, The Prosecution Func
tion 3.4 (Approved Draft, 1971); 
ALI § 6.02; Nat'l Advisory Com
m'n, Courts Standards 1.2, 12.8; 
Wis.Stat. § 968.02(1), (3). Con
duct of a criminal prosecution 
should be controlled by the prose
cuting attorney and a prosecut
ing attorney should be brought in
to the process as soon as practica
ble. See Commentary to ABA 
Standards, The Prosecution Func
tion 2.1, 3.4 (c); Commentary to 
ALI § 6.02. Allowing the magis
b'ate to issue a warrant in the face 
of the prosecutor's refusal to issue 
an information would improper
ly give the magistrate a prosecu
tol'ial function, whereas (except 
in cases of the necessity pre
sented by the prosecutor's un
availability) he should be limited 
to a judicial function. If a local 
prosecutor improperly refuses to 
file an information, the proper 
remedy is resort to the attorney 
general or to a "special prosecu
tor" appointed by the attorney 
general or the govel'llor. 

The last sentence of this subdi
vision is comparable to provision 
in ALI § 6.03, F.RCrim.P. 4(c), 
Fla.RCrim.P. 3.120, Idaho Crim. 
R 4(a), N.Y.Crim.P.Law § 120.-
20(2), and Wis.Stat. § 968.04(1). 
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Its main purpose is to allow the 
magistrate to assure himself whell 
faced with a showing which es
tablishes probable cause but nev
ertheless leaves question in his 
mind .• It may also selTe a pur
pose when witnesses will not ap
peal' without subpoena. It is in
tended only to aid the magis
h'ate's performance of his judi
cial function; it is not intended 
to give him any lll'osecutorial 

function, hence the provisions 
that he may require attendance 
only by a person who "appears 
Iikel~' to have knowledge relevant 
to the offense charged" and that 
he may examine him only "rela
tive to the offense charged." 
Further, it would seem that the 
magistrate's authority is limited 
by the ability of the prosecutor to 
withdraw his application for an 
arrest warrant. 

1 (d) Arrest warrant after citation or summons. The fact that 
2 a citation 01' summons has been issued or served does not pre-
3 elude the issuance of an arrest 'warrant under subdivision (c). 

Commen,t 

Because of the stringency of 
subdivision (c) 's requirements 
for arrest warrants, the effect of 
the instant subdidsion is similar 
to that of former Uniform Rule 
5(a)(!n, Alaska R.Crim.P. 4(a) 
(8), and N.J.Rules of Court :1:8-
l( b), each of whi('h prod des that 

1 (e) Failure to respond. 

"if there is reasonable cause to 
believe that he r defendant who 
has been duly summoned J will 
fail to appeal'," a warrant of ar
rest shall issue. See l\Iont.Rev. 
Codes, § 95-61:3. Ct. F.R.Crim.P. 
4(b)(81; Pa.R.Crim.P. 107(b) 
( 2). 

2 (1) Upon citation. If a defendant fails to respond to a 
a citation which has been served upon him, an information 
4 has been filed, and affidavit or testimony shows probable 
5 cause to believe that an offense has been committed and 
6 that the defendant committed it, the [magistrate] may issue 
7 a summons or, if permitted under subdivision (c), an arrest 
8 warrant. 

Comment 

This is rather similar to N.Y: 
Crim.P .Law § 1GO.GO. Compal'(~ 
38 III.Stat. § 107-12( c); l\Iont. 
Re\'.Codes § 95-G14. 

These Rules provide no puni
tive sanction for nOl1l'esponse to 
a citation. It seems the only sanc
tion should be the possible iSStl

ance of a summons 01' warrant. 

15 

A punitive sanction seems E'SpC

eially inappropriate for 'nonre
sponse to 11 citation in light of 
the fact that it is not based upon 
a judicial detel'mination of prob
able cause and in light of the fact 
that it will often be served by 
means other than hand dclivel'y. 
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1 (2) Upon SU1n?nons. If a defendant fails to respond to a 
2 summons, the [magistrate] may issue an arrest warrant. 

Comment 

This is to the same effect as 
Colo.RCdm.P. 4.l(d) and N.Y. 
Crim.P.Law § 130.50. Compare 
former Uniform Rule 5(a)(3); 
ALI Model Code of Pre-Arraign
ment Procedure § 6.04(4) (T.D. 
# 1, 1966); F.RCrim.P. 4(b) 
(1); Alaska RCdm.P. 4(a) (3) : 
Maine R.Cdm.P. 4(a); Mont. 
Rev.Codes § 613; Nev.Rev.Stat. 

§ 171.106; N.J.Rules of Court 
3 :3-l(b); Pa.RCrim.P. 107(b) 
(1); Tex.Code Crim.P. art. 15.-
03(b) . 

Here again no punitive sanction 
is provided. Issuance of an ar
rest warrant seems a sufficient 
sanction. 

Rule 222. [Form of Citation, Summons, or Arrest War-
rant.] 

1 (a) Citation and summons generally. Every citation and sum-
2 mons sha1l be in writing and signed by the person issuing it with 
3 the title of his office, state the date of issuance and the munici-
4 pality or county where issued, specify the name of the defendant, 
5 and designate a time for appearance not more than [ten] days 
6 after issuance. It shall inform the defendant that he is entitled, 
7 to be represented by a lawyer. If the defendant is charged with 
8 an offense punishable by incarceration, the citation 01' summons 
9 shall inform the defendant that if for any reason he is unable to 

IO obtain a lawyer he is entitled to the services of [a court appointed 
11 lawyer] [a public defender] [a legal aid lawyer], and how to pro-
12 ceed to obtain those services. 

Comment 

Except for the "not more than 
[ten] days after issuance" refer
ence, see Pa.RCdm.P. 132(A) (7) 
(B), the fi rst sentence is to the 
same effect as foemel' Uniform 
Rule 5(b)(2), 38 III.Stat. §§ 107-
11 (b), 107-12, Mont.Rev.Codes 
§§ 95-612(b), 95-614(b), Nev. 
Rev.Stat. § 171.112, Pa.RCrim.P. 
132, and Wis.Stat. § 968.04(3). 

As to the last two sentences' 
providing for inclusion of infor
mation as to the right to counsel, 
including appointed counsel, see 
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Uniform Juvenile Court Act § 22 
( d). As to the standards for en
titlement to appointed counsel, see 
Comment to Rule 321(b), infm. 

As stated in previous comments, 
it seems no punitive sanctions 
should be imposed for nonresponse 
to a citation 01' summons. If a 
state nevertheless imposes such 
sanctions, the form of the cita
tion or summons should inform 
the defendant of their nature and 
consequences. 
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1 (b) Citation by [law enforcement officer], A citation issued 
2 by a [law enforcement officer] shall contain the matters speci-
3 fied in subdivision (a), describe the offense charged against the 
4 defendant, and state that if the defendant does not appear at a 
5 stated time and place before a [magistrate] an application may 
6 be made for the issuance of a summons or a warrant for his ar-
7 rest. It shall inform the defendant that the officer ,vill re-
8 quest that an information be filed with the [magistrate] before 
9 the end of the [second] business day preceding the date specified 

10 for appearance, and that if an information is not so filed he will 
11 be relieved from his obligation to appear and be so notified by the 
12 prosecuting attorney. 

Comment 

The first sentence, and the sec
ond sentence's effect of causing 
the appearance date to be several 
days after the citation's issuance, 
correspond to ALI Model Code of 
Pre-Arraignment Procedure § 
130.3(a) (T.D. :f:I: 6, 1974). The 

prosecutor's duty to either file an 
information prior to the end of 
the second business day preceding 
the date for appearance or to noti
fy the defendant that he need not 
appear is treated in R~lle 231(f) 
(2), inJm. 

1 (c) Citation by prosecuting attorney. A citation issued by a 
2 prosecuting attorney shall contain the matters specified in sub-
3 division (a), have attached a copy of the information, state the 
4 date upon or after which he intends to file the information, and 
5 state that if the defendant does not appear at a stated time and 
6 place before a [magistrate] an application may be made for the 
7 issuance of a summons or a warrant for his arrest. 

Comment 

Rathel' than "describe the of
fense," as does the law enforce
ment officer's citation, the prose
cutor's citation must have at
tached a copy of the information. 
See Wis.Stat. § 968.04(3). 

The reason for having the pros
ecutor's citation "state the date 
upon or after which he intends to 
file the infol'ITlation" is to allow 
the defendant or his attorney to 
discuss and possibly clear up the 
matter with the prosecutor before 
anything is filed. 

17 

The wording as to nom'esponse 
follows that of the first sentence 
of the immediately preceding pro
vision (law enforcement officer's 
citation). It seems unnecessary 
to include here a provision like 
the second sentence thereof, re
garding the defendant's being 1'e
lieved from his obligation to re
spond if an information is not 
filed. A prosecutor not contacted 
by the defendant or his attorney 
is much less likely to decide not 
to file an information he has is-
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sued than to decide not to issue a law enforcement officer's cita
and file an information following tion. 

1 (d) Summons. A summons shall contain the matters speci-
2 fied in subdivision (a), be in the name of the [State] [Common-
3 wealth] [People]) have attached a copy of the information, sum-
4 mon the defendant to appear before a [magistrate] at a stated 
5 time and place, and state that if he does not so appeal' an ap-
6 plication may be made for the issuance of a warrant for his ar-
7 rest. 

Comment 

In requiring the summons to be 
in the name of the State, this 
subdivision accords \\lith former 
Uniform Rule 5\b), La.Code 
('rim.P. art. 208; Mont.Rev.Cocles 
§ fJ5-612(b), Nev.ReY.Stat. §§ 
171.108, 171.112, Tex.Code Crim. 
P. arts. 15.02. 15.03 (b), and Wis. 
Stat. § 968.04(3) (b) (3). 

As with the prosecutor's cita
tion, the summons must "have at
tachcd a copy of the information." 
Sce Colo.R.Crhn.P. 4.1(c)(l); 
\Vis. Stat. § 968.04(3)(b)(4). Ct. 
Pa.R.Crim.P. 111. 

1 (e) Arrest warrant. An arrest warrant shall be in writing 
2 and in the name of the [State] [Commollwealth] [People], be 
3 directed to all [law enforcement officers] in the State, and be 
4 signed by the [magistrate] with the title and location of his of-
5 fice and the date of issuance. It shall specify the name of thf' 
6 defendant 01', if his name is unknown, any name or description 
7 by which he can be identified ,yith reasonable certainty. It shall 
8 have attached a copy of the information, if filed, 01' if not filed, 
!) a copy of any affidavit supporting its issuance. It may specify 

10 the manner in which it is to be executed, terms of release, and 
11 requirements for appearance. It shall command that the defend-
12 ant be arrested and that unless he sooner complies with the speci
la fied terms of release, if any, he be brought before a [magistrate] 
]4 without Ullnecessary delay, It shall have printed upon it the in-
15 formation specified in Rule 212(b) and (c). 

-~--- -----

~ommellt 

In providing that the ari'est l'IJont.Rev.Code, § 95-603 (d) and 
warrant shall be in writing and Nev.Rev.Stat. § 171.108. 
in the name of the state, this sub-
division follows former Uniform The provision that it shall "be 
Rule 5(b)(l), Flu.R.Crim.P. 3.- directed to all [law enforcement 
121(u), La.Code Cdm.P. art. 203, officers] in the State" accords 

18 

~ 



Pt. 2 
. 

PROCEDURES BEFORE APPEARANCE Rule 222 

with former Uniform Rule 5(c) 
(1), ALI Model Code of Pre
Arraignment Procedure § 120.-
3(1) (Official Draft # 1, 1972), 
38 IlI.Stat. § 107-9 (e), La.Code 
Crim.P. art. 204, Mont.Rev.Codes 
§ 95-603(f), and Wis.Stat. § 968.-
04( 4). Limiting execution of ar
rest warrants to law enforcement 
officers is particularly appropri
ate in light of these Rules' re
stricting arrest warrants to rela
tively serious situations. Al
though the wal'1'ant is to be di
rected to aLL law enforcement of
ficers in the state, if the magis
trate wants a warrant served by 
a particular officer, he can ac
complish this by delivering the 
warrant to that officer for service 
and if he wants it served by a 
certain type of law enforcement 
officer, he can so specify under 
this subdivision's authorization to 
"specify the manner in which it 
is to be executed." 

The reference, "location of his 
office," appears preferable to for
mulations such as "municipality 
or ('ounty where issued," see for
mer Uniform Rule 5tb) (1); 38 
I1I.Stat. § 107-9(d) (4); Mont. 
Rev.Codes § 95-603(d) (5), "city 
and county where it is issued" 
and "name of the court or other 
issuing agency," see Calif.Penal 
Code § 815, or "name of the issu
ing court," see N.Y.Crim.P.Law § 
120.10(2)(a). It seems the sig
nificant thing is not where the 
magistrate may be at the time he 
signs the warrant, but where his 
office is located. 

with reasonable certainty," this 
subdivision accords with former 
Uniform Rule 5(b)(I), F.RCrim. 
P. 4(d)(1), Alaska RCrim.P. 4 
(b)(I), Maine RCrim.P. 4(b)(1), 
and Nev.Rev.Stat. § 171.108(2). 
See Colo.RCdm.P. 4(b) (1); Fla. 
RCrim.P. 3.121(a) (4); 38 Ill. 
Stat. § 107-9(d) (2) ; La.Code 
Crim.P. art. 203(3); Mont.Rev. 
Codes § 95-603(d); N.J.Rules of 
Court 3 :3-2; N.Y.Crim.P.Law 
§ 120.10(2); Tex.Code Crim.P. 
art. 15.02(1); Wis.Stat. § 968.04 
(3)(a)(4). 

As to the requirement to "have 
attached a copy of the informa
tion," see Wis.Stat. § 968.04(3) 
(a) (3). Compare N.Y.Crim.P. 
Law § 120.40(2). 

Although there is no general 
requirement to attach a copy of 
any affidavit or transcript of re
corded testimony upon which the 
warrant 'was issued, this subdi
vision requires "any affidavit 
supporting its issuance" to be at
tached if no information is filed. 
This is bl:cause otherwise there 
would be no document accompany
ing the warrant which specifies 
the offense charged or cites the 
provision of law allegedly violat
ed. (Rule 221(b), supra, re
quires an affidavit to contain 
these matters where, because of 
prosecutor unavailability, a war
rant is sought before filing of an 
information.) 

The provision that the wan'ant 
"may specify the manner in 
which it is to be executed" takes 

In providing that the warrant no position on the substantive 
shaH "specify the name of the de- questions whether there should b,e 
fendant 01', if his name is un- limits as to such things as time 
known, any name 01' description of day, announcement of purpose 
by which he can be identified or use of force upon the execution 

19 
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of arrest warrants, compare ALI 
Model Code of Pre-Arraignment 
Procedure §§ 120.6, 120.7 (Offi
cial Draft #1, 1972), § 6.03 (T. 
D. #1, 19(6), but merely author
izes the magistrate, acting either 
because of compulsion of law 01' 

because he deems it advisable, to 
specify limits as to these or other 
matters. 

This subdivisi:m also says the 
warrant 'may specify terms of 
release. See Ida7'10 Crim.R 4 (b) 
(1); La.Code Cl'im.P. art. 203; 
l\Iont.Rev.Codes § 95-603( e) ; 
Wis.Stat. § 969.05. Compare 
Alaska RCrim.P. 4(bH1); Calif. 
Penal Code § 815a; Colo.RCl'im. 
P. 4(b)(1)(h'); Fla.RCrim.P.3.-
121(a)(7); 38 Ill.Stat. § 107-9 
(d) (7); Pa.R.Crim.P. 112. Al
though terms of release should 
normally be specified, in some 
situations the magistrate may feel 
he mllst get the defendant before 
him to obtain more information 
before he can intelligently deter
mine what the terms of release 
should be. It should be kept in 
mind that thes(;: Rules restrict ar
rest wa1'l'ants to relatively seri
ous situations. 

By huving the warrant direct 
production of the defendant "un
less he sooner complies with the 
specified terms of release, if 
any," it is contemplated that offi
cers other than magistrates will 
be authorized to take bail (and 
possibly take other actions with 
regard to pretrial release). See 
ALI Model Code of Pre-Arraign
ment Procedure § 8.01 (T.D. #1, 
19(6); Alaska RCrim.P. 5(a); 
Calif.Penal Code §§ 822, 1269b; 
Nev.Rev.Stat. § 171.178(3); N. 
Y.Cl'im.P.Law § 140.20. 

20 

The authorization to specify 
"requirements for appearance" 
allows the magistrate to specify 
the time and place of appearance 
if the defendant meets the "terms 
of release." 

This subdivision makes the war
rant command production "with
out unnecessary delay." Accord, 
Alaska RCrim.P. 4(b) (1); Colo. 
RCdm.P.4(b)(1). Compare for
mer Uniform Rule 5(b)(1) and 
Calif.Penal Code § 814 ("forth
with"). lIIany codifications 
which do not require the !mn'ant 
to commcmd production "without 
unnecessary delay" nevertheless 
state substantively, in theil' pro
visions on production, that the de
fendant must be produced "with
out unneceSSal'y delay." See for
mer Uniform Rule 6(a); F.R 
Crim.P. 5(a); Calif.Penal Code § 
825; 88 Ill.Stat. §§ 109-1, 109-2; 
Maine RCl'im.P. 5Ca); :lVIont. 
Rev.Codes §§ 95-901, 95-1105; 
Nev.Rev.Stat. § 171.178(1); N.J. 
Rules of Court 3 :3-3, 3 :4-1,;~ 
N.Y.Cl'im.P.Law § 120.90; pa.R. 
Crim.P. 116; Tex.Code Criri(,P. 
arts. 15.16, 15.17; Wis.Stat:· § 
969.11. AccO?'u, ABA Standaed'i;;', ' 
Pretrial Release 4.1 (Approv~d(: 
Draft, 1968). See generally Ap
pendix IV, "State Prompt Pro
duction Statutes," ALI Model 
Code of Pre-Arraignment Proce
dure 230-31 (T.D. #1, 1966). If 
pl'oduction "without unnecessary 
delay" is the officer's substantive 
duty, it seems the warrant should 
so specify. 

Unlike the former Uniform 
Rule and many curl'ent provi
sions, this subdivision does not 
have the wa1'l'ant specify before 
whal magistrate the defendant 
must be produced. Usually the 
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officer will prefer to bring the 
defendant before a magistrate of 
the court which issued the war
rant, and this is permissible if it 
can be done "without unnecessary 
delay." It seems that the defend
ant is adequately, and probably 
better, protected by a rule like 
the one here proposed which fo-

cuses solely upon time, rather 
than (also) on geography. 

The final sentence hereof is in
cluded as a convenient way to but
tress the oral warnings provided 
for elsewhere in these Rules with 
written ones to a defendant ar
rested with a warrant. 

Rule 223. [Service or Execution of Citation, Summons, or 
Arrest Warrant.] 

1 (a) Service of citation. A citation may be served at any place 
2 within or without the State. It shall be served with a copy of the 
3 information, if one has been issued, by delivering a copy to the 
4 defendant personally, by mailing a copy to the defendant's last 
5 known address, 01' in any manner provided for service of a sum
G mons in a civil action. 

Comment 

This subdivision applies to the would be preferable to require the 
law enforcement officer's as well officer to request the prosecut01' 
as the prosecutor's citation. to issue a citation whenever the 
(Hence the reference "informa- officer does not issue a citation 
tion, if one has been issued.") on the spot, but this might some
Since Rule 221( a)( 1), 8upm, au- times discourage the officer from 
thorizes law enforcement officer's proceeding by citation as opposed 
citations to issue only where a to arrest. 
warrantless anest would other
wise be lawful, hand delivery will 
almost always be used for them. 
But an officer, busy at an acci
dent scene, who does not have 
time to fill out a citation, should 
be able to release a person telling 
him he will mail out a citation 
the next morning. And an offi
cer who subsequently to issuing a 
citation realizes he has filled it 
out incorrectly should be able to 
mail out a new one. Arguably it 

This subdivision provides that 
a citation may be served "at any 
place within 01' without the 
State." It is contemplated that 
service "without" the State will 
be accomplished by mail 01' "in 
any manner provided for service 
of a summons in a civil action," 
since the statutes defining law 
enforcement officers' authority 
would likely not authorize him to 
serve anything by hand delivery 
outside the state. 

1 (b) Service of summons. The summons may be served by a 
2 [law enforcement officer] delivering a copy of the summons and 
3 of the information to the defendant personally. If the defend-
4 ant is a corporation the summons shall be served in any manner 
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5 provided for service of a summons upon a corporation in a civil 
6 action. 

Comment 

Because of the greater serious
ness of an instrument signed by a 
magistrate upon a judicial deter
mination of probable cause as 
compared to one signed by a law 
enforcement officer or prosecutor 
without such a determination, 
and because Rule 221(e) (2) au
thorizes issuance of an arrest war
rant upon nom'esponse to a sum
mons (even where the offense in
volved no risk of injury and is 
not punishable by incarceration), 
its service upon an individual 
must be by hand delivery by a law 
enforcement officer to the de-

fendant personally. Former Uni
form Rule 5(c) has optional pro
visions for so restricting sum
mons serv,ice. As to allowing on
ly law enforcement officers to 
serve summonses, see Colo.RCrim. 
P. 4(c) (1), 4.1(c) (1); Wis. Stat. 
§ 9G8.04(3)(b)(2). As to the re
quirement of hand delivery, see 
N.Y.Crim.P.Law § 130.40. 

The second sentence hereof is 
similar to 38 IlI.Stat. § 107-13 
and l\Iont.Rev.Codes § 95-GI5(b). 
Compare La.Code Crim.P. art. 
212(b). 

l (c) Execution of arrest warrant. The arrest warrant shall be 
2 executed by arrest of the defendant as directed in the warrant. 
3 The [law enforcement officer] shall identify himself as such'un-
4 less his identity is apparent, and inform the defendant that he 
5 is under arrest. The [law enforcement officer] need not have the 
6 warrant in his possession at the time of arrest, but in that case 
7 he shall then inform the defendant of the offense charged and of 
8 the fact that a warrant has been issued. The [law enforcement 
9 officer] shall inform the defendant of the matters specified in 

10 Rule 212(b) and (c). The defendant shall be furnished wjthout 
11 unnecessary delay a copy of the warrant and of the information, 
12 if filed, 01' if not filed, a copy of any affidavit supporting its is-
13 suance. 

Comment 

By specifying "as directed in 
the warrant," the first sentence 
hereof effectuates the provisions 
of Rule 222(e), sup1'a, that the 
warrant "be directed to all [law 
enforcement officers] in the 
State" and that it "may specify 
the mannel' in which it is to be 
execu ted." 

The second sentence hereof ac
cords with ALI Model Code of 
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Pre-Arraignment Procedure § 
120.8(1) (a), (b) (Official Draft 
#1, 1972). 

The third sentence hereof ac
cords with former Uniform Rule 
5(c) (1), ALI § 120.3(2) F.R 
Crim.P. 4(e) (3), Alaska RCrim. 
P. 4(c) (3), Maine RCrim.P. 4(c) 
(3), and N.J.Rules of Court 3 :3-
3(c) . 
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As to the fourth sentence, see 

B.ules 212(b) and (c) and Com
ments, sup1'a. 

As to the last sentence hereof, 
compare the provisions cited in 
the third pal'ag'l'aph of this Com
ment, which provide that if the 
officer does not have the wal'rant 

in his possession, upon request he 
shall show it to the defendant as 
soon as possible. Ct. Alaska R. 
Crim.P. 3rb) ("A copy of the 
complaint shall be served upon 
the defendant ·x· ,x, ->f whenev-
er practicable, uppn execution of 
the warrant"). 

Rule 224. [Return of Citation, Summons, or Arrest War-
rant.] 

1 (a) Citation. If a citation is served and the prosecuting atto1'-
2 ney files an information, he shall file the original of the citation 
3 and proof of the service. 

Comment 

Requiring filing of proof of 
serdce of a citation serves a pur
pose as a vehicle for calendaring 
the anticipated first appearance, 
in having the l'ecord indicate the 
meanS by which the defendant 
came to appeal' before the magis
b'ate, and in regard to the de
fendant's right to a speedy trial. 
Compare CaliLPenal Code § 858.
G; Pa.R.Cl'im.P.184(2). 

The reference, "if ,x, .x- .x- the 
prosecuting attorney files an in
formation" refers to the possibil
ity that the prosecuto)' may de
cide not to go forward with the 
prosecution and hence not file an 
information. See Rule 281C f) (2) 
and Comment, intm. Only if the 
prosecutor determines to file an 
information is he required to file 
the citation and proof of its serv
ice. 

1 (b) Summons. On 01' before the return day the officer to 
2 whom a summons "was delivered for service shaH make return 
8 thereof to the [magistrate] before whom the summons is return-
4 able. 

Comment 

This is very similar to provi
sion in F.R.Crim.P. 4(c)(4), 
Alaska R.Crim.P. 4(d)(4), Colo. 
R.Crim.P. 4(c) (4), Maine R.Crim. 

P. 4(c)(4)' Nev.Rev.Stat. § 171.-
152(2), and N.J.Rules of COllrt 
a :3-3(e). 

1 «:) Arrest warrant. The officer executing an arrest warrant 
2 shall make prompt retul'll thereof to the [magistrate] ,;\,ho is-
3 sued it. 

23 
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Comment 

This accords with N.J.Rules of 
Court 3 :3-3(e). Compare former 
Uniform Rule 5(d); F.RCrim.P. 
4(e)(4); Alaska RCrim.P. Mc); 

Colo.RCrim.P. Mc) (4); Maine R 
Crim.P. 4(c)(4); Nev.Rev.Stat. 
§ 171.152(1). 

Rule 225. [Cancellation of Summons or Arrest Warrant.] 
1 At the request of the prosecuting attorney any unserved sum-
2 mons or unexecuted warrant shall be returned to the [magis-
3 tl'ate] by whom it was issued, who shall cancel it. 

Comment 

This is quite similar to pro
vision in F.RCrim.P. 4(e)(4), 
Alaska RCrim.P. 4(c) (4), Colo. 

RCrim.P. 4(c) (4), Nev.Rev.Stat. 
§ 171.152 and N.D.RCrim.P. 4 
(d ). 

[Rule 226. [Summons or Arrest Warrant upon Indict
ment.] 

1 (a) Issuance. 

2 (1) Su:mrnons. After an indictment is returned, the 
3 clerk, upon the prosecuting attorney's request, shall issue a 
4 summons but the prosecuting attorney may request the 
5 issuance of an arrest warrant, if authorized by para-
6 graph (2). The prosecuting attorney need not request a 
7 summons for a defendant who has already been issued a 
8 citation or summons or arrested for the offense charged. 

Comment 

Rule 226 in its entirety is set 
forth in brackets so that it may 
be omitted by states with con
stitutions not requiring any use 
of the indictment. 

Thel'c is no provision for any 
citntion upon indictment, since 
the prosecutor can 80 easily ob
tain a Hummons. (Unlike the in
formation situation, he can ob
tain it from the cle?'k without 
any showing of lJlvbable cause, 
since the grand jury has found 
probable cau1!c.) 

In providing that the clerk 
shall issue a summons upon the 
prosecutor's request, this para
graph accords with F.RCrim.P. 
9(a), Alaska RCrim.P. 9(a), 
Colo.RCrim.P. 9(a), Maine R 
Crim.P. 9(a), Nev.Rev.Stat. § 
173.145(3), and N.J.Rules of 
Court 3 :7-8. See former Uni
form Rule 22. Compare Rule 
221 (c L supm (issuance of sum
mons upon infOl·mation). 

The language "except that the 
prosecuting attorney may re-
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quest" etc., parallels provision in nal Code § 945, Fla.RCrim.P. 
Rule 221(a) (2), supra (issua,1ce 3.130(k), La.Code Crim.P. art. 
of citation by' prosecuting attor- 496, and N.J.Rules of Court 3 :7-8. 
ney). See F.RCrim.P. 9(a). CJ. N.Y.Crim.P.Law § 210.10(1), 

The last sent.ence hereof is sim- (2). Compare Rule 221 (a)(2), 
ilar in concept to provisions in supra (issuance of citation by 
Alaska RCdm.P. 9(a), Calif.Pe- prosecuting at.torney). 

1 (2) A'i''i'est wa'i'rant. The COUl't may issue a warrant for 
2 the arrest of a defendant against whom an indictment has 
3 been returned if the indictment, affidavit, or testimony 
4 shows: 
5 (i) The offense, or the manner in which it was com-
6 mitted, involved violence to person or imminent and 
7 serious bodily injury or the l'isk or threat thereof; or 
8 (ii) The offense is punishable by incarceration and 
9 that the defendant would not respond to a summons. 

10 The court may refuse to issue au arrest warrant in any case 
11 in which it concludes that a summons should be issued in-
12 stead of an arrest warl'ant. 

Comment 

This is ident.ical to Rule 221 (b), 
supm (issuance of warrant upon 
information or affidavit) except 
that it: 

(1) specifies "court" rather 
than "[magistrate] ," 

(2) specifies Hagainst whom 
an indict.ment has been filed" 
rather than "it appears that 
there is probable cause to be
lieve that an offense has been 
committed and that the defend
ant committed it," 

(3) provides that the enu
merated elements may appear 
from the indictment as well as 
from affidavit or testimony, 

(4) provides "The court may 
refuse to issue an arrest war
rant in any case in which it 
concludes that a citation or 
summons should be issued in
stead of an arrest warrant" (in 
this event the prosecutor could 
obtain a summons under the 
immediately preceding para
graph), and 

(5) does not include provi
sions regarding the necessity to 
file an information or regard
ing the magistrate's ability be
fore issuing a warrant to re
quire testimony. 

Compare F.RCrim.P. 9(a). 

1 (3) A'iTest '1va1'rant a/te'i' summons. The fact that a 
2 summons has been issued or served does not preclude the 
3 issuance of an arrest warrant under paragraph (2). 

25 
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Comment 

This corresponds exactly to 
Rule 221(d), supm (al'l'est war
rant after citation 01' summons 

upon information). Ct. La.Code 
Cl'im.P. al't. 497. 

1 (4) _Failm'e to ?·('spond. If a defendant fails to respond 
2 to a summons, the court may issue an arrest warrant. 

Comment 

Except for specifying "COUl't" 
ruthel' than "magistl'ate," this is 
identical to Rule 22He) (2), supm 
(failure to respond to summons 
upon information). See former 
Uniform Rule 22(a); F.RCrim. 

P. 9( a); Alaska RCl'im.P. 9( a); 
Colo.RCl'im.P. 9(a); l\laine R 
Crim.P. 9(a); Nev.Rev.Stat. * 
173.145; N.J.Rules of Court ~ :7-
8. 

1 (b) Form. The form of the summons 01' arrest warrant shaH 
2 be as provided in Rule 222 but: 
3 (1) It shall have attached a copy of the indictment; 

4 (2) The summons shall refer to apI)earance before the 
5 court; and 
6 (3) The arrest wanant shall be signed by a judge of the 
7 court and command that unless the defendant sooner com-
S plies with the specified terms of release, if any, he be brought 
9 before the court 01' before a [magistrate] without unneces-

10 sary delay. 
Comment: 

Undel' this subdivision, Rule 
222(a), (d), and (e), supm, apply 
to the summons or at'l'est war
rant upon an indictment, except 
that, as to Rule 222(d) and (e) 
the required attachment would be 
the indictment !'ather than the 
information, as to Rule 222( d) 
the summoning would be to ap
peal' befol'e "the court" rather 
than a magistrate, and as to Rule 
222(e) the signing would be by a 
judge of the court I'athel' than 
by a magistl'ate and the directed 
pj'olluction would be "be/ore the 
court ()1' before a magistJ'ate with
out unnecessary delay." 

Although several codifications 
• Ymvc the warrant direct pl'oduc

tion befol'e "the COUl't," see F.R. 
Crim.P. 9( b) (2) (except fol' minol' 
offense); Alaska RCl'im.P. 9(b); 
Maine RCrim.P. 9(b); Nev.Rev. 
Stat. §§ 173.15, 173.185, each of 
them in its e.l'l'cution of 11'a1'1'ant 
upon indictment p1'ovision pl'O
\'ides fOI' production befol'e a mag
istJ'ate as well as before "the 
court." See F.R.Crim.P. 9(c) (ll ; 
Alaska RCl'im.P. 9 (c)( 1) (fOl' 
purpose of admission to bail); 
Maine RCl'im.P. 9(c)(1) (same); 
Nov.Rev.Stat. § 173.195 (same). 
ct. CoIo.RCdm.P. 9(c) (1); N.J. 
Rules of COllrt 3 :7-10(a). 
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1 (c) Service 01' execution. The summons shall be served or the 
2 warrant executed as provided in Rule 223, 

Comment 

This cross reference is similar Crim.P. 9(c)(1), Maine RCrim. 
to that in former Uniform Rule 22 P. 9(c) (1), and Nev.Rev.Stat. § 
(c), F.RCrim.P. 9(c)(l), Alas- 173.195. 
ka RCrim.P. 9(c) (1), Colo.R 

1 (d) Return. 
2 (1) Summons. On 01' before the return day, the officer 
3 to whom a summons was delivered for service shall make 
4 return thereof to the court before which the summons is 
5 returnable. 

Comment 

Except for specifying "court former Uniform Rule 22(d), F.R 
before which" rather than U[mag_ Crim.P. 9(c) (2), Alaska RCrim. 
ish'ate] before whom," this is P. 9(c)(2), Colo.RCrim.P. 9(c) 
identical to Rule 224(b), supm (2), Maine RCrim.P. 9(c) (2), 
(return of summons upon infor- Nev.Rev.Stat. § 173.205, and N.J. 
mation). This is very similar to Rules of Court 3 :7-10(e). 

1 (2) Ar1'est 'WCL1'rant. The officer executing an arrest war-
2 rant shall make prompt return thereof to the court which 
3 issued it. 

Comment 

Except for specifying "court Uniform Rule 22(d), F.RCrim.P. 
which" rather than "[magistrate] 9(c) (2), Alaska RCrim.P. 9(c) 
who," this is identical to Rule (2), Colo.RCrim.P. 9(c) (2), 
224(c), supra (return of summons Maine RCrim.P. 9(c) (2), Nev. 
upon information or affidavit). Rev.Stat. § 173.205, and N.J. 
This is very similar to former Rules of Court 3 :7-10(e). 

1 (e) Cancellation. At the request of the prosecuting attorney, 
2 any unserved summons 01' unexecuted warrant shall be returned 
3 and cancelled by the clerk. 

Comment 

This is identical to Rule 225 su
prc/, (cancellation of summons or 
arrest wan'ant upon information) 
except that the latter concludes, 
"returned to the [magistrate] by 
whom it was issued, who shall 
cancel it." Except for specify
ing "unserved summons or" and 
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"by the clerk," this subdivision 
accords with former Uniform 
Rule 22(d), F.R.Crim.P. 9(c)(2) 
(1972), Alaska RCr,m.P. 9(c) (2), 
Colo.RCrim.P. gec) (2), Nev.Rev. 
Stat. § 173.205(1), and N.J.Rules 
of Court 3:7-10(e). Compare 
Maine RCrim.P. 9(c) (2). 
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1 (f) A}>peal'ance. Appearance before the court in response to 
2 a summons or arrest warrant upon ::tn indictment shall conform 
3 to Rules 312 and 321.] 

Comment 

This is to make it clear that 
Rule 312, in/1'C(' (when appearance 
by defendant not in custody re
quired) and Rule 321, infra (ap
pearance in person, including in
forming of rights and providing 
for lawyer) apply to appearances 

in response to a summons 01' ar
rest wal'l'ant upon an indictment 
as well as to appearances in re
sponse to a citation, summons, or 
arrest warrant upon an informa
tion. 

PART 3 

INFORMATION [AND INDICTMENT] 

Rule 231. [Information.] 

1 (a) Use. An offenses shan be prosecuted by information [or, 
2 to the extent required by the Constitution of this state, by in-
3 dictment]. 

Comment 

Use of a grand jury is unneces
sal'Y under these Rules. The 
grand jury today is generally rec
ognized as performing two ma
jor functions in the criminal jus
tice system. First, it serves as a 
basic "screening agency," review
ing the evidence of the proseCLl
tion to insure that no person is 
charged 'with an offense in the 
absence of probable cause (or, in 
some states, a higher standard of 
probability). Second, it serves as 
an investigatory agency through 
the use of its subpoena pOWel'. 
These Rules are designed to pro
vide better alternatives for per
forming hoth of these functions. 

With respect to investigations, 
Rule 432, infra, pl'ovides the pros
ecutor with an investigatory dep
osition tha:t may be used in much 
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the same fashion as he currently 
utilizes the grand jury subpoena, 
but avoids the complexities re
sulting from the grand jury's 
combined investigatory and 
screening function. See generally 
Comment to Rule 432, in/m. 

Over half of the states current
ly do not require that the grand 
jury review the prosecutor's deci
sion to prosecute with respect to 
most serious felonies. In those 
states primary reliance for 
screening is placed upon the pre
liminary hearing. The Rule 481 
pretrial motion for a pretrial 
judgment of acquittal provides a 
more effective and efficient 
means of screening than either 
grand jury review or the prelimi
nary hearing. That motion, 
mOl'eoVer, wiII be supplemented 
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by the Rule 311 determination of 
probable cause where an arrest is 
made without a walTant and the 
Rule 344 detention hearing deter
mination when the arrested per
son remains in custody. 

Aside from its basic screening 
and investigatory function, the 
grand jury may perform certain 
related roles under current prac
tice. In cases of significant 
political impact, the grand jury's 
decision to prosecute may serve as 
a "buffer" between the proseCll
tor and the public. It seems, 
howeve1', that the prosecutor 
should directly bear the respon
sibility for such decisions. Sim
ilarly, insofar as the grand jury 
might be viewed as a body that 
could leaven the law's rigidity by 
refusing to indict, despite ade
quate evidence, "where prosecu
tion without mercy would result 
in a miscarriage of justice," 
Fletcher, Charge to a Grand Jury, 
18 1<'.R.D. 211, 214 (1955), that 
responsibility should also be bome 
by the prosecutor directly. 

The grand jury also may be 
viewed as an agency capable of 
independent investigatory action 
-i. 1'., an agency that may initi
ate its own investigation into 
areas in which law enforcement 
has been lax. That rarely exer
cised capacity is not sufficient, 
howeve1', to justify retention of 
the grand jury, Other, more ef
fective alte1'natives for investiga

by the governor. See, e. g., ABA 
Standards, The Prosecution Func
tion 2.10 (6) (Approved Draft, 
1(71) ; 'Model Department of 
Criminal Justice Act § 7. Any 
such replacement prosecutor 
would have available the investi
gatory subpoena provided in Rule 
432. It should be noted further 
that some states have investiga
tory commissions with independ
ent subpoena power that also play 
an effective role in this area. See 
Model Crime Investigating Com
mission Act. 

Some states' constitutions re
quire use of the grand jury in 
some cases. To accommodate 
these states, reference is made 
throughout these Rules to prose
cution by indictment. These ref
erences are in brackets, to be 
omitted in states with constitu
tions not requiring any prosecu
tion by indictment. No specific 
provisions are included relating 
to the intemal operations of the 
grand jury (compare former Uni
foern Rules 7-13) since it is antic
ipated (I) that the Rule 481 mo
tion for a pretrial judgment of 
acquittal will be available to re
view the grand jury's charging 
decision, (2) the grand jury pro
ceedings will be recorded and sub
';ect to discovery under Rule 421, 
infm, and (3) the grand jury 
will not be utilized for investiga
tory purposes in light of the 
availability of Rule 432, in/m. 

tion of such matt0rs are available, Indietment aside, the only ac
and should be adopted by any cusntol'y instrument provided is 
states which do not presently pro- the "information," and there is 
vide them, In many states, a no provision for a "complaint." 
prosecuto1' may be replaced for See Nat'l Advisory Comm'll on 
the purpose of a particular inves- Criminal J llstice Standards and 
tigation by the attorney general Goals, Courts Standard 4.8 
01' a special pl'osecuto\' appointed (1973). 
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The word "information" is uti
lized rather than some new term 
like "accusation" or "charge", for 
two reasons. First, the instru
ment envisaged is like the tradi
tional "information" except that: 

(1) it is to be used for mis
demeanor and ordinance as well 
as felony prosecutions, 

(2) it issues at the outset of 
felony prosecutions rather than 
normally issuing only after pre
liminal'Y examination or waiver 
thereof, 

(3) it of itself justifies the 
issuance of a "prosecutor's cita
tion," is a prerequisite to issu
ance of a summons, and unless 
a prosecuting attorney is unavail
able, is a prerequisite to issuance 
of a wan'ant, and 

(4) it is easier to amend. 

Second, some states have consti
tutional provisions, and many 
states have statutory provisions, 
on "informations" which should 
be permitted to refer to this in
strument. 

1 (b) Issuance. The information shall be signed by the prose-
2 cuting attorney. 

Comment 

This subdivision accords with to this stage through investiga
former Uniform Rule 17 in re- tion and consultation, and that to 
quil'ing that the information be some extent the consultation may 
signed "by the prosecuting attor- be with the potential defendant. 
ney," The significance of this In pursuing the latter course, the 
lies in the fact that under these Pl·osecliting attorney should use 
Rules, an information is essential great care to avoid action incoll
to the maintenance of a prosecu- sistent with the potential defend
tion. See Rule 231C f), infra. ant's privilege against self-in
The reasons for requiring prose- crimination, restrictions upon 
cutor involvement at the earliest compounding crimes, and ethical 
practicable stage of a prosecution, limitations imposed upon a prose
and reference to the possibility of cutor in dealing with an ulU'epre
defining "prosecuting attorney;' sen ted potential defendant. Com
to include the attorney general pare ALI l\Iode! Code of Pre-AI'
and Hspecial prosecutors" are in- raignment Procedure § 6.02(4) 
eluded in the penultimate pam- (T.D.:#; 1, 1966). 
graph of the Comment to Rule 
22H c) , SUPl'a. 

This subdivision covel'S only 
those situations in which the 
pI'oseeu ting attorney has detel'
mined that there should be a crim
inal prosecution, It is recognized 
that oftentimes prosecuting attor
neys may dispose of matters re
ferred to them by law enforce
ment officers and citizens prior 
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This subdivision does not re
quire that the information be un
der oath because, unlike the tradi
tional "complaint" which appears 
to serve two functions, setting 
forth the charge and providing at 
least part of the basis for a find
ing of pr0bable cause for issuance 
of an arrest warrant, the infor
mation under these Rules serves 
only the chMging function. 
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There appears no need fol' hav
ing the initial accusatol'Y instru
ment provide any part of the ba
sis for finding pl'obable cause to 
issue an a1'l'est warrant. In most 
cases under these Rules there will 
be no anest wat'l'ant, because the 

defendant will appeal' pursuant to 
a citation; in cases where an ar
rest warrant is necessary the 
probable cause function can be 
served adequately by pl'esenting 
affidavits 01' testimony to the is
suing magistrate. 

1 (c) Form. The information shall be a written statement of 
2 the essential facts constituting the offense charged and state fo], 
3 each count the official 01' customary citation of any relevant stat-
4 ute, ordinance, J'ule, regulation 01' other provision of law which 
5 the defendant is alleged to have violated, the maximum possible 
G incarceration that may be imposed upon conviction, and, as par-
7 ticularly as possible, the time and place of the defendant's alleged 
8 commission of the offense. Allegations of fact may be in the 
9 alternative. Unnecessary allegations may be disregarded as sur-

10 plusage and on motion of either party 01' on the court's own mo
II tion may be stricken from the information by the court. 

Comment 

The definition herein, "a writ
tt'll statement of the essential 
facts constituting the offense 
charged," is the one typically 
used fol' the complaint, see F.R 
Crim.P. :3; Alaska RCrim.P. 3; 
Colo.R.Crim.P. :3; Maine RCrim. 
P. a; Nev.Rev.Stat. * 171.102; 
N .• J.Rulcs of Court :~:2; Wis. 
Stat. * %8.01, and with the addi
tion of the seemingly superfluous 
words, "plain, concise, and defi
nite," for the information, see 1<'. 
RCrim.P. 7Cc); Alaska RCrim. 
p, 7(c); Colo.R.Crim.P, 1(c); 
Fla,R.Crim.P. ;U40(b); Maine 
R.Crim,P. 7( c); Nev.Rev.Stat. ~ 

173.075 (1), 

The requirement to cite the pro
vision of law allegedly violated is 
similar to provision in former Uni
form Rule 16, .F.R.Crim.P. 7Cc), 
Alaska R.Cl'im.P. 7Cc), Fla.R. 
Crim.P. 3.140(d)(1), Maine R. 
Cl'im.P. 7(c) and Ne\'.Rev.Stat. * 173.075. As to nonlll'ejudicial 
enOl' in 01' omission of the cita-
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tion, see Rules 213 (g J, SUP1'a, and 
552 (a) ( 2 ), injm. 

The reference to the maximum 
possible incarceration that may be 
imposed upon conviction derives 
from Wis.Stats. ~ 970.02( 1) (3). 

The requirement to state as 
particularly as possible the time 
and place of the alleged offense 
is to the same effect as provision 
in Fla.R.Crim.P. 3.140(d)(3), 
l\Iont.Rev.Codes § 95-1503(c) (4), 
and Tex.Code Crim.P. art. 15.05 
(3). This requirement is desir
able in light of notice of alibi, 
double jeopardy, statute of limita
tions, and venue considerations. 

The penultimate sent.ence's 
reach is similar to that of Fla. 
R.Crim.P. 3.140( k) (5) and ALI 
Code of Cl'iminal Pl'OCedUl'e § 176 
<Official Draft, 1930), which 
allow "disjunctive 01' alternative" 
nllegation as to "acts, means, in
tents 01' I'esults." La.Code Crim. 
P. art. 480 provides for conjunc
tive pleading of sllch matters. 
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Former Uniform Rule 16 covers 
only means, and not acts, intents 
Or results. The same is true of F. 
R.Crim.P. 7(c), Alaska RCdm.P. 
7(c), Maine RCdm.P. 7(c), Nev. 
Rev.Stat. § 173.075(2), and N.J. 
Rules of Court 3:7-3(a), each of 
which provides "It may be alleged 
in a single count that the means 
by which the defendant commit
ted the offense are unknown or 
that he committed it by one or 
more specified means." The dis
covery and motion procedures in 
these Rules provide ample means 
for clarification of issues, and the 
defendant i:; protected by his 
Sixth Amendment right "to be in
formed of the nature and cause 
of the accusation." 

The last sentence hereof follows 
former Uniform Rule 16 and Fla. 
R.Crim.P. 3.1'100) except for 

substituting "on motion of either 
party or on the court's own mo
tion" for "on motion of the de
fendant." Compare F.R.Crim.P. 
7(d); Alaska RCrim.P. 7(d); 
Colo.RCrim.P. 7(d); Maine R 
Crim.P. 7(d); Nev.Rev.Stat. § 
173.085. 

Although not specified herein, 
any state constitutional require
ment of a formal conclusion such 
as "against the peace and dignity 
of the state" would, of course, 
control. 

Nothing herein indicates in
corporation by reference would be 
improper. It is expressly provid
ed for in former Uniform Rule 16, 
F.RCrim.P. 7(c), Alaska RCrim. 
p, 7(c), Fla.RCrim.P. 3.140(e), 
Maine RCrim.P. 7(c), Nev.Rev. 
Stat. § 173.075(2) and N.J.Rules 
of COtll't 3 :7-3 (a). 

1 (d) Joinder of offenses. Two 01' more offenses may be charged 
2 in the same information in a separate count for each offense. 

Comment 

Rule 20 of the 1952 Uniform tel' (C. g., two robberies not part 
Rules permitted joinder of of·· of a single scheme and not con
fenses of the same or similar nee ted together in a time-space 
character and also of offenses sense), as is now often permitted, 
based upon the same act or trans- but may also be jointly charged 
action 01' on two 01' more acts 01' with two or more offenses which 
transactions connected together are neither related nor of the 
or C011stituting parts of a common same character (e. g., unconnect
scheme 01' plan. Provisions to cd rape and robbery). 
this effect are very common; see 
Appendix A, ABA Standards, 
Joinder and Severance (Approved 
Draft, 1968), By contrast, subdi
vision (d) permits joinder of of
fenses without limitation. A de
fendant may bc charged in one 
information not only with two 01' 

marc related offenses (e. g., bur
glary and rape committed after 
c:ntry) 01' with two 01' morc unre
lated offenses of the same charac-
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Particularly in view of the fact 
that recent law reform efforts 
(see ABA Standards, p. 30) have 
been directed toward the nanow-
ing of permissible joinder, usually 
by permitting joinder only of re
lated offenses, it is important to 
note that subdivision (d) does not 
rc:present a rejection of the oft
stated criticisms of the joinder 
of unrelated offenses.1 Because 
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Rule 472(a) permits, with rare 
exception, a severance of offenses 
upon demand of the defendant, 
offenses joined by the prosecutor 
usually will remain joined for 
trial only if the defendant does 
not seek a severance. The de
fendant may sometimes view such 
joinder as working to his advant
age, either because he wants to 
avoid the time and expense of 
multiple trials or because he 
wants to enhance his chances for 
conc'arrent sentencing. This be
ing the case, an absolute prohibi
tion on joinder of unrelated of
fenses is not warranted. 

Even without employing the 
phrase "whether felonies or mis
demeanors or both," there should 
be no doubt but that felonies and 
misdemeanors may be joined to
gether for trial. This phrase is to 
be found in Standard 1.1 and in 
many court rules and statutes on 
joinder. See e. g., F.R.Crim.P. 
8(a); Alaska RCdm.P. 8(a); 
Colo.R.Crim.P. 8(a); Fla.RCrim. 
P. 3.150(a); 38 Ill. Stat. § 114-
4(a) ; Maine RCdm.P. 8(a); 
Nev.Rev.Stat. § 173.115; N.J. 
Rules of Court 3 :7-6; Wis. Stat. 
§ 971.12(1). 

1 Sec Note, 74 Yale L.J. 553 (1005) nnd SOurces cited therein at 560 n. 39. 
It is argued thnt bec!luse tho offenses nre distinct, each requiring its own 
evidence and witnesses, there is 110 appreciable saving of time by joinder for 
trial. If a defendant is tried for two similar but unconnected offenses, he 
mny be limiteu in his right to testify 011 his own behalf (in that lIe may want 
to testify liS to only one offense), see Cross v. United States, 118 U.S.App.D.O. 
324, 335 l!'.2d 987 (D.C.Cir. 1964), !lud mill' be prejudiced through the intro
duction of e"iuellcc which fnils to meet the othel' crimes test, Drew Y. Uniteu 
States, 118 U.S.App.D.O. 11, 331 F.2u 8il (D.C.Cir. 1004). 

1 (e) Joinder of defendants. Two or more defendants may be 
2 charged in the same information if: 
3 (1) All al'e charged with each offense included; or 
4 (2) Although all are not charged with each offense, it is 
5 alleged that the several offenses charged: 
6 (i) Were part of a common scheme or plan; or 
7 (ii) Were so closely connected in respect to time, 
8 place, and occasion that it would be difficult to separate 
9 proof of one from proof of the others. 

Comment 
Former Uniform Rule 20(b) 

conforms to the language of F.R. 
Crim.P. 8(b) in providing for the 
joinder of defendants "if they are 
alleged to have participated in the 
same act or transaction or in the 
same series of acts or transac
tions constituting an offense or 
offenses." The same or very siIn-
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ilar language is to 'be found in 
many state rules or statutes. 
However, that language does not 
fairly indicate when joinder of 
defendants is actually permitted 
in current practice, as is evi
denced by the amount of litigation 
which has involved F.RCrim.P. 
8 (b). Consequently, this subdi-
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vision follows the more detailed 
and precise statement which ap
peal'S in ABA Standards, Joinder 
and Severance 1.2 (Appro\'ed 
Draft, 1968). 

Clause (1) deals with 'the 
simplest case, that in which all 
defendants are charged with all 
offenses, as where two defendants 
together commit a burglm·~r. Un
der this clause, several defendants 
may be charged with sevcral 
crimes (e. g., several robberies 
committed together, or several 
conspiracies having lIl1l'elated ob
jectives) . 

Clause (2) (i) concel'llS the 
class of cases which has caused 
the courts the greatest difficulty. 
Least difficult are the cases in 
which it is apparent that se\'el'al 
offenses were all directed toward 
the same goal, ('. g., Cataneo v. 
Unit-.:d States, 167 F.2d 820 (4th 
Cir. 1948) (joinder of count 
charging A and B with filing a 
false form with respect to A's 
deaft defcrment, with a count 
chargill!'; A and C with making 
false statemcnts in a letter with 
respect to that deferment). In 
othCl' cases the nexus is provided 
b~· the fact that one offense logi
cally grew ou t of the other, ('. g., 
Sche\'(~ v. United States, 87 U.S. 
App.D.C. 289, 184 F.2d 695 (D.C. 
Cir. 1950) (count charging A, B, 
C, and D with keeping garr ;llg 
table joined with COllnts charging 
D with assault on man who lost 
money at the table and attempted 
to gpt it back). 1\I01'C complex 
nre the cases involving repeated 
illegal sales of certain goods not 
always involving the same parties. 
Generally, it can be said that the 
scveral sail'S wiII be presumed to 
be part of a common plan if they 

occLir within a brief S11an of time 
at the same location 01' a related 
location. C01llp((}'e \Viley \'. Unit
ed States, 277 F.2d 820 (4th Cir. 
1960), certiorari denied 81 S.Ct. 
47. 364 U.S. 817, 5 L.Ed.2d 47, 
with Ward Y. rnitcd States, 110 
U.S.App.D.C. 1:~6, 289 F.2d 877 
(D.C. Cir. U)61). 

Assuming an allegation of com
mon scheme or plan, clause (2) 
(i) will permit joinder where each 
defendant is charged with con
spiracy and some of thc defend
ants are also charged with one 01' 

more offenses in furtherance of 
the conspiracy. Sce. e. g., United 
States Y. Wclsh, 15 F.R.D. 189 
m.D.c.1953), holding propcr the 
joinder of a count charging sev
eral defendants with conspiracy 
to violatc the lottery laws for a 
certain period of time with other 
counts charging certain of the de
fendants with sale of lottery tick-
ets, IJOSsession of lottery tickets, 
and maintaining gambling prem
ises, all during the period of 
the conspirac~r. It is improper to 
join offenses alleged to have been 
committed outside the conspiracy 
period 01' by defendants not par
ties to the conspiracy. United 
states v. Spector, 326 F.2d 345 
(7th Cir. 196:~ 1. Comparc Stan-
dard 1.2(b), which deals with this 
lattcr situation separately. 
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l\Iodcl Pcnal Code § 5.0:H4 Ha) 
(ii) provides for the joinder of 
scve1'al conspiracics involving clif
fCl'ent partks when they "are so 
related that they constitute dif
ferent aspects of a scheme of or
ganized criminal conduct." Such 
n sweeping joindcr provision has 
not been inCOI'lIOratcd here be
cause of concel'l1 about the fail'-
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ness of a trial under such circum
stances. 

Clause (2)(ii) allows joinder of 
offenses involving ul1l'elated de
fendants when the offenses are 
so closely related that it would be 
difficult to separate proof of one 
from the other. Illustrative is 
l\Iiciotto \". United States, 91 U.S. 
App.D.C. 102, 198 F.2d 951 (D.C. 
Cir. 1952), in which the drivel' 
of a bus and the drivel' of an 
auto were both charged 'with 
negligent homicide of a motorist 
whose cal' was struck by the other 
vehicles. The language is from 
Pointer v. United States, 14 S.Ct. 
410, 151 U.S. 39G, 38 L.Ed. 208 
(1894). 

It must be emphasized that this 
subdivision only marks the per
missible outer Loundal'ies of de
f~ndant Joinder; defendants, with 
rare exception, may obtain a se\"
el'ence of defendants upon de
mand under Rule 472(a), infm. 
Nonetheless, such boundaries are 
appropriate here notwithstanding 
their absence in subdivision (d), 
supra. While the defendant and 
prosecuting attorney (and court, 
under Rule 473, inj1'Cl) might well 
all agree that the disposition of 
several unrelated offenses in a 
single trial is desirable, the same 
can han).; be said as to unrelated 
offenses inyolving different de
fendants. 

1 (f) Filing. If the prosecuting attol'lley determines to go fo1'-
2 ward with the prosecution, the information shall be filed with a 
3 [magistrate] in the [county] where the offense \-vas allegedly 
4 committed: 

5 (1) Before he applies for a summons 01' arrest warrant; 
6 (2) If a citation has issued, before the end of the [second] 
7 business day preceding the date for appearance specified 
8 therein; if it is not so filed the defendant lleed not appeal' 
9 and the prosecuting attol'lley shall give notice to the de-

10 fendal1t so stating; 01' 

11 (3) If the defendant was arrested without a 'warrant and 
12 not released upon issuance of a citation, by the time of his 
13 appearance before a [magistrate] or promptly thereafter; 
14 failure so to file is ground for release from cnstody npon 
15 application of the defendant 01' upon the [magistrate's] 
16 own motion. 

Comment 

The opening "if" clause l'ecog- Colo,R.Crim.P, 5(a) (1), This is 
nizes the prosecutor's discretion required even in cases where a 
not to go forward with the prose- person arrested without a warrant 
Clition. is brought befol'e a magistrate of 

Filing must be with a magis
trate in the county of offense', 
Accol'd, Calif, Penal Code * 849; 
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H difft'rcnt COllnt~', in the belief 
that record keeping should be cen
tl'alizcd in the cOllnty of offense 
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magistrate, accessible to the 
prosecuting attorney of the juris
diction of offense. (Rule 311 (4), 
infra, Ill'ovides that where no in
formation is filed with the magis
b'ate before whom a person at'

rested 'without a WUlTant iR 
brought, a writing stating the es
sential facts constituting the of
fense charged and citing the stat
ute, etc. allegedly violated shall be 
filed wi th hi m. ) 

Clause 0) refers to the pl'OSC
cuting attorney's applying. For 
the procedure ill Rituatiom; whe1'e 
the prosecutor is una\'ailable and 
someone eIRe requestR jRsuance of 
a warrant, see Rule 221(c), sup/'(!. 

Clause (2) ellsures that the de
fendant will be notified if an in
formation is not filed in time to 
avoid an unnecessary trip to the 

1 (go) Amendment. 

court house. See ALI Model Code 
01' Pre-Arraignment Procedure § 
1:10.a (T.D. :t;: G, 1974l. 

Clause (:3) allows filing of the 
information "promptly thereaft
er" as well as "by the time of his 
appeal'ance before a [magis
h'ate] ," because a prosecutor may 
not be available by the time of 
nppearance. In that event, Rule 
:311(4), in/I'll, would require a 
\\THing stating the eRsential facts 
constituting the offenRe charged 
~uld citing the pro\'iRion of law al
legedly "iolated. C,.mpa1'(, ALI § 
alO.1(2) (T.D. #- 5,1972); fOI'-

111l'1' en i fonn Rule G ( a); F .R. 
Crim.P. 5(a); Alaska RCrim.P. 
5(a); Colo,R.Crim.P. 5(a)(1); 
~.Iainl' KCl'im.P. 5(a); IVlont.Rev. 
('odl's § n5-901 (b); Nl'v.Rev.Stat. 
§ 171.178(1); N.J.RnleR of Court 
:1 :4-1; Wis,Stat. § 970.0l( 2). 

2 (1) Defore tl'ial. If trial has not commenced, the })rose-
:~ cuting attorney may amend the information to allege, or to 
4 change the allegations regarding, (tny offense arising out of 
5 the same alleged conduct of the defendant that g'ave rise to 
G any offense alleged or attempted to be alleged in the original 
7 information. 

Comment 

Because the information under 
these Rules is prepared earlier 
and when the pl'oRecuting attol'
ney has less facts than is gener
ally true with the traditional in
formation, pretrial ammdmcllt is 
fl'eely permitted. This provision 

hl similar in concept to Calif. 
Penal Code § 100g, l\Iont.Re\". 
Coell'S § 95-1505 (a), and Wis.Stat. 
§ n71.2nO J. Compare Colo,R 
Cl'im.P. 7(e); La.Code Crim.P. 
1U-t. 487( A); N.Y.Crim.P,Law § 
lOO.45{ 3). 

1 (2) Aftel' commellrement of trial. After commencement 
2 of trial, the court may permit the 1)l'OSecnting attol'l1ey to 
a amend the information at any time before verclict 01' fincl-
4 ing if no additional 01' different offense is charged and sub-
5 stantiall'ights of the defendant are not thereby prejudiced. 

36 
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6 An amendment may charge an additional or different of-
7 fense with the express conseilt of the defendant. 

Comment 

The first sentence hereof is 
similar in effect to Colo.R.Crim.P. 
7(e) and Mont.Rev.Codes § 95-
1505. Compare La.Code Crim. 
P. 487(A). A number ot pro
visions apply this "at any time 
before verdict or finding if no 
additional 01' different offense is 
charged and substantial rights of 
the defendant are not thereby 
prejudiced" standard to all amend
ments, not just those after com
mencement of trial. See former 
Uniform Rule 18; F.R.Crim.P. 7 

(e); Alaska R.Crim.P. 7(e); 
Maine R.Crim.P. 7(e); Nev.Rev. 
Stat. § 173.095; N.J.Rules of 
Court 3 :7-4. 

The last sentence hereof covers 
situations where the defendant 
wishes to stand trial on a differ
ent offense (even though it is not 
a "lesser included offense") as 
well as where he wishes to plead 
guilty to a different offense. The 
latter situation is covered by La. 
Code Crim.P. art. 487(B). 

1 (3) Continuance. The defendant shan be granted any 
2 extension of time, adjournment, or continuance reasonably 
3 necessitated by an amendment. 

Comment 
This is comparable to Calif. 3 :7-4, N.Y.Crim.P.Law § 100.45 

Penal Code § 1009, La.Code Crim. (3), and Pa.R.Crim.P. 220. 
P. art. 489, N.J.Rl1les of Court 

1 (h) Dismissal by prosecuting attorney. The prosecuting at-
2 torney may dismiss the information or any count thereof by 
3 filing a notice of the dismissal. The notice shall state the reasons 
4 for the dismissa1. The dismissal is with prejudice only if trial 
5 has commenced or the court has approved a stipulation for dis-
6 missal with prejudice. While a motion for a pretrial judgment 
7 of acquittal under Rule 481 is pending, the prosecuting attorney 
8 may dismiss the information only with consent of the defendant. 

Comment 

The first sentence is to the 
same effect as provision in Alaska 
R.Crim.P. 43(a) and La.Code 
Crim.P. art. 691. As stated in 3 
Wright-Federal Practice & Pro
cedure § 812 (1969) : 

It is difficult indeed to see 
any real 01' substantial change 
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01' benefit achieved by [requir
ing court approval]. The court 
is pow~rless to compel a prose
cutor to proceed in a case which 
he believes does not warrant 
prosecution. If the court re
fuses consent to dismiss, the 
prosecutor in his op~ning state
ment to the jury and in his pre-
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sentation of evidence can indi
cate to the jury the considera
tions that should work an ac
quittal. 

The second sentence is in line 
with ABA Standards, The Prose
cution Function 4.4 (Approved 
Draft, 1971), Colo.R.Crim.P. 48 
(a), Maine R.Cdm.P. 48(a), 
Mont.Rev.Codes § 95-1703(1), 
and Tex.Code Crim.P. art. 32.02, 
and is designed to increase the 
visibility of the dismissal deci
sion. 

Under the third sentence, dis
missal with prejudice can occur 
only at a time of high visibility
after trial has commenced 01' if 
the court approves. As to the 
after trial has commenced fea
ture, this is to the same effect as 
La.Code Crim.P. art. 693 except 
that the latter requires that the 
dismissal also be "without the de
fendant's consent" in order to bar 
l'cprosecution. Compare Alaska 
R.Crim.P. 43(a) ("Such a dis
missal shall not be filed during 
the trial without the consent of 
the defendant"). The court ap-

proval feature accords with Nev. 
Rev.Stat. §§ 178.554,178.562. See 
CaliLPenal Code §§ 1385, 1387 
(misdemeanor); Mont.Rev.Codes 
§ 95-1703(1), (3) (same). Com
pare La.Code Crim.P. art. 693(2) 
(prosecutor's dismissal ~/)ithout 
court approval in misdemeanor 
case on appeal for trial de novo 
bars reprosecution). 

The last sentence is included to 
prevent the deterrence to the mo
tion for a pretrial judgment of ac
quittal which would exist if the 
movant faced the prospect that 
after he educated the prosecuting 
attorney as to the prosecution's 
shortcomings, the prosecutor 
could respond by merely dismiss
ing without prejudice while he 
remedied them. Since Rule 481 
(a) (2), intra, allows the motion 
for a pretrial judgment of acquit
tal to be made only after the pros
ecutor has furnished the Rule 422 
notice of what evidence and wit
nesses he intends to use at trial, 
the prosecutor should not be able 
to frustrate the Rule 481 motion 
by dismissing without prejudice, 
unless the defendant consents. 

[Rule 232. [Indictment. ] 
1 (a) Use [; waiver]. Offenses shall be prosecuted by indict-
2 ment to the extent required by the Constitution of this State. 
3 [[If permitted by the Constitution of this State, the] [The] 
4 defendant, after being informed by the court of the nature of the 
5 charge and of his rights, may waive prosecution by indictment, 
6 whereupon prosecution shall be by information. The waiver 
7 shall be in writing signed by him or made orally in open court.] 

Comment 

Rule 232 in its entirety is set of the indictment. See Comment 
forth as optional so that it may to Rule 231( a), supm. 
be omitted by states with con- The entire second sentence may 
stitutions not requiring any use be omitted by a state with a con-
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stitution which does not permit 
any waiver of indictment. A 
state adopting the second sen
tence may omit the first option 
thereof if its constitution does 
not restrict waiver of indictment. 

The second sentence's provi
sion, "after being advised by the 
court of the nature of the charge 
and of his rights" accords with 
former Uniform Rule 14 and 
Maine R.Crim.P. 7(b). See F.R. 
Crim.P. 7(b); Alaska R.Crim.P. 
7(b). CJ. ALI Model Code of 
Pre-Arraignment Procedure § 
340.1(2) (T.D. :t; 5, 1972); Pa. 
R.Crim.P. 215 (c); 38 I1I.Stat. § 
111-2; N.J.Rules of Court 3 :7-
2; Tex.Code Crim.P. art. 1.141. 

The reference "in writing 
signed by him" accords with for
mer Uniform Rule 14, Maine R. 
Crim.P. 7(b) and N.J.Rules of 
Court 3 :7-2. See Pa.R.Cdm.P. 
215(a), (c), Tex.Code Crim.P. art. 
1.141. 

The reference "in open COUl't" 
accords with ALI § 340.1(2), F.R. 
Crim.P. 7(b), Alaska R.Cdm.P. 
7(b), 38 II I. Stat. § 111-2, and 
Tex.Code Crim.P. art. 1.141. CJ. 
Pa.R.Crim.P.215(b). 

The concluding words hereof 
are to make it clear that the pros
ecutor is not justified in seekinl{ 
an indictment if the defendant 
has waived prosecution thereby. 

1 (b) Form; joinder; amendment; dismissal. The indictment 
2 shall be in the same form and subject to the same joinder, amend-
3 ment, and dismissal rules as the information L but an amend .. 
4 ment may not charge an additional or different offense required 
5 by the Constitution of this State to be prosecuted by indictment 
6 [unless the defendant makes a ·waiver under subdivision (a) J].] 

Comment 

See Rule 231(c), (d), (e), (g), 
and (h), supra. It is quite com
mon to have the form, joinder, 
amendment, and dismissal rules 
applicable to informations apply 
to indictments. See, e. g., former 
Uniform Rules 16, 18, 20, 53; 

Alaska R.Crim.P. 7(c), Cd), (e), 
8, 43; Calif. Penal Code §§ 950-
973, 1385; Mont.Rev. Codes §§ 
95-1503, 95-1504, 95-1505, 95-
1703. The bracketed optional lan
guage may be included by states 
with constitutions so requiring. 

PART 4 

PROCEDURES AFTER DETENTION FOR OFPENSE 

Rule 241. [Warnings to be Given at Place of Detention.] 
1 As promptly as reasonable under the circumstances after the 
2 arrival of a detained or arrested person at a place of detention, 
3 a [law enforcement officer] 01' designated person shall inform 
4 him: 
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5 (1) Of the offense for which he is being held; 
6 (2) That he is entitled to the services of a lawyer; 
7 (3) That if for any reason he is unable to obtain the services 
8 of a lawyer, a lawyer will be furnished to him; 
9 (4) That if he is unable to pay for the services of a lawyer, 

10 the services will be provided for him; 
.u (5) Of any terms of pre-appearance release; 
12 (6) That he will be brought before a [magistrate] without 
13 unnecessary delay if he is not sooner released; and 
14 (7) Of the right to communicate by telephone or otherwise 
15 with (i) a relative or friend and (ii) other persons reasonably 
16 needed to obtain the services of a lawyer and to meet any terms 
17 of pre-appearance release. 

Comment 

This Rule applies in all cases, As to clause (2), compare ABA 
regardless of whether there is at- Standard 7.1; Fla.R.Crim.P.3.111 
tempted any questioning (which (c) (1) (i); La.Code Crim.P. art. 
would be subject to Rule 243, in- 229(2). 

1m). As to clause (3), compare ALI 
The reference "or designated § 130.1(2). 

person" contemplates that in some Clause (4) is rather similar to 
localities some or all of the infor- Model Defense of Needy Persons 
mation specified could be given by Act § 3(a). See ABA Standards, 
someone from the public defender, Providing Defense Services 7.1; 
legal aid or court services office. ABA Standards, Pre-trial Release 
Compare ABA Standards, Provid- 4.2 (Approved Draft, 1968). CJ. 
ing Defense Services 7.1 (Ap- Fla.R.Crim.P. 3.111(e)(i) (ii). 
proved Draft, 1968). 

Clause (1) corresponds to ALI 
Model Code of Pre-Arraignment 
Procedure § 130.1(2) (T.D. # 6, 
1974) and La.Code Crim.P. art. 
229(1). 

Clauses (5), (6), and (7) are 
similar to ALI § 130.1(2).(a), (c). 
As to clause (7), compare ABA 
Standards, The Defense Function 
2.1 (Approved Draft, 1971); La. 
Code Crim.P. art. 229(2). 

Rule 242. [Other Duties at Place of Detention.] 
1 (a) Assistance in communication. A [law enforcement offi-
2 cer] or designated person shall make reasonable effort to assist 
3 a detained or arrested person at a place of detention in com-
4 municating with (1) a relative or friend and (2) other persons 
5 reasonably needed to obtain the services of a lawyer [including, 
6 if appropriate, the [public defender's office] llegal aid service] 
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7 [lawyer referral service] ,] and in meeting any terms of pre
S appearance release. 

Comment 

This is very similar to ALl Crim.P. 5Cb); Calif.Penal Code 
'Model Code of Pre-Arraignment § S51.5Ca); Fla.R.Crim.P. 3.111 
Procedure § 130.1(5) ('l'.D. # 6, (c) (2), (3); 38 IlI.Stat. § 103-3; 
1974). Compare ABA Standards, La.Code Crim.P. art. 230. See 
Providing Defense Services 5.1, generally Appendix V, "State 
7.1 (Approved Draft, 1968); Statutes Relating to Telephoning 
ABA Standards, The Defense Rights, Access to Counsel, and 
Function 2.1 (Approved Draft, Other Conditions of Custody," in 
1971); Model Defense of Needy the ALI draft. 
Persons Act § 3(a); Alaska R. 

1 (b) Informing others. If a detained 01' arrested person at a 
2 place of detention appears to be physically incapable of com-
3 municating with a relative, friend, or lawyer, a [law enforce-
4 ment officer] or designated person shall make reasonable ef-
5 fort to notify a relative or friend of the person's detention or 
6 arrest and of the offense for which he is being held. 

Comment 

This is rather similar to Uni-
form Alcoholism and Intoxication 
Treatment Act § 12(f). 

1 (c) Allowing consultation. A detained or arrested person at a 
2 place of detention shall be afforded reasonable Ol)portunity to 
3 consult in private with counsel and to consult with a relative or 
4 friend. 

Comment . 
This is very similar to N.H. Function 3.1(c) (Approved Draft, 

Rev.Stat. § 594.16. Compare Ha- 1971); Alaska R.Crim.P. 5Cb); 
waii Rev.Stat. § 708-9; Mo.Ann. Calif.Penal Code § 825; 38 Ill. 
Stat. § 544.170. ALI Model Code Stat. § 103-4; La.Code Crim.P. 
of Pre~Arraignment Procedure § art. 230. See generally Appendix 
140.7 (T.D. # 6, 1974) ensures V, "State Statutes Relating to 
consultation with a relative 01' Telephone Rights, Access to C01.1n
friend in lieu of counsel. l\Iany scI, and Other Conditions of Cus
current pl'ovisi0ns provide for tody," ALI Model Code of Pre
consultation with attorneys. See Arraignment Procedure CT.D. 
ABA Standards, The Defense # 6,1974). 
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Rule 243. [Procedure for Questioning.] 

1 A person who is in custody 01' otherwise deprived of his free-
2 dom of action in any significant way may not be questioned re-
3 gal'ding any offense unless preliminary to questioning: 

4 (1) He is warned of each of the matters specified in Rule 
5 212 (b) and asked whether he understands each of them; 
6 and 

7 (2) Having had reasonable opportunity to exercise his 
8 rights, he expressly, voluntarily, knowingly, and inteIli-
9 gently waived each of them and expressly stated that 

10 he is willing to answer questions. 

11 If the person in any manner indicates he desires to consult with 
12 a lawyer 01' desires it to stop, questioning shall stop. The in·· 
18 formation of rights, any waiver thereof, and any questioning 
14 shall be recorded upon a sound recording device whenever feasi-
15 ble and in any case where questioning occurs at a place of de-
16 tention. Compliance with Rules 211 (b) and 311 may not be 
17 delayed for the purpose of questioning. 

Comment 

The opening reference "in cus
tody or otherwise deprived of his 
freedom of action in any signifi
cant way" del'h'cs from Miranda 
\", Al'izolla, :384 U ,S. 486, 444, 445, 
464, 477, 478, 86 s.n. 1602, 16 
L.Ed.2d 694, 10 A.L.R.3d 974 
(1966), and was re-emphasized in 
Orozco v. Texas, 394 U.S. 324, 89 
s.et. 1095, 22 L.Ed.2d 311 (l96D), 
where the Court made clear that 
its application was not limited to 
police stations or other places 
within thc exclusive control of the 
police, but could apply at the scene 
of an arrest. 

Clause (1) 's requirement that 
the pcrson be wamed of "each of" 
the specified matters and "asked 
whether he understands each of 
them" and clause (2)'s require
ment that he "cxpressly" waive 
"cach of" the rights are support
ed by Mimnda at 470, 475. 
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The other elements of clause 
(2) also appeal' mandated by Mi1'
anda. As to the "reasonable op
portunity" requirement, see id, at 
479. As to waiver, see id. at 444. 
As to expressly stating willing
ness to answer questions, see id. 
at 475. 

'l'he second sentence is very 
similar to ALI Model Code of Pre
Arraignment Procedure §§ 120.8 
(2) (Official Draft :#= 1, 1972), 
140.8(3) (T.D. # 6, 1974) and 
appears mandated by Mimnda at 
444-45. 

The penultimate sentence, re
garding sound recording, is simi
lar to ALI S 130.4(3) (T.D. :#= 6, 
1974). This will aid the courts 
in accurately determining wheth
er there has been compliance with 
the warning and waiver require
ments and to accurately deter
mine the contehts of an admission 
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or confession. Sound recordings 
appear to be the most effective 
way for the prosecution to meet 
the "heavy burden" of demon
strating a knowing and intelligent 

waiver imposed upon it by Mir
anda at 475. The last sentence 
is similar in effect to provision in 
ALI § 130.2(1) (b). 

Rule 244. [Release of Detained or Arrested Persons.] 
1 (a) Mandatory release. A [law enforcement officer] respon-
2 sible for the custody of a person detained or arrested without an 
3 arrest warrant shall promptly release the person without bring-
4 ing him before a [magistrate] or issuing him a citation if it is 
5 determined that: 
6 (1) No probable cause exists to believe that the person 
7 committed an offense for which, apart from these Rules, 
8 arrest would be authorized; or 
9 (2) The prosecuting attorney has determined not to issue 

10 an information against the person. 

Comment 

Both this and the next subdi- Wis.Stat. § 968.08. Because of 
vision leave it up to the law en- the reference, "an offense for 
forcement departments to deter- which, apart from these Rules, 
mine what officers other than the arrest would be authorized," in 
one who initially detained the per- many jurisdic.:ions release would 
son may make the decision to re- be necessary if the person were 
lease. arrested for an offense committed 

Clause (1) is comparable to 
ALI Model Code of Pre-Arraign
ment Procedure §§ 120.9(2) (Of
ficial Draft =#= 1, 1972), 130.2(1) 
(a). (T.D. =#= 6, 1974), Calif.Penal 
Code § 849 (b)(I), 38 Ill.Stat. § 
107-6, Mont.Rev.Codes § 95-610, 
N.Y.Crim.P.Law § 140.20(4)" and 

out of the Qfficer's presence and 
it was later determined that he 
had committed only a misdemean
or. See ALI § 120.9(2) (Official 
Draft =#= 1, 1972). 

Clause (2) is to the same effect 
as ALI § 130.2(6) (T.D. =#= 6, 
1974). 

1 (b) Permissive release. Unless it is sooner learned that the 
2 prosecuting attorney has determined to issue an information 
3 against a person detained Ol' arrested without a warrant, a [law 
4 enforcement officer] responsible for the custody of the person 
5 may release him in conformity with a departmental enforcement 
6 standard withOltt bringing him before a [magistrate] or issuing 
7 him a citation. 

43 



Rule 244 RULES OF CRIMINAL PROCEDURE Art. 2 

Comment 
This is similar in effect to tant to release under subdivision 

Nat'l Advisory Comm'n on Crim- (a), supm, even though he be
inal Justice Standards and Goals, lieved release was desirable be
Police Standard 4.3 (1973). Com- cause of a fear it might be con
pare Calif.Penal CocIe § 849 (b). strued as admitting false arrest. 
Release after arrest is sufficient- The requirement of "conform
ly similar to non-arrest (as to ity with a departmental enforce
which police discretion is prev- ment standard" tends to insure 
alent) to make this type of pro- uniform and equal application, al
vision desirable. As stated in though it is recognized that some 
ABA Standards, The Urban Po- standards might provide that of
lice Function 4.1 (Tentative ficers have discretion in the case 
Draft, 1972), "Th'e nature of the of certain types of crimes and it 
responsibilities currently placed is not required that the standard 
upon the police requires that the be in writing. It is anticipated 
police exercise a great deal of that some such standards would 
discl'etion-a situation that has be based upon the fact that the 
long existed, but is not always prosecutor does not; prosecute cer
recognized." Absent this kind of tain types of cases. 
provision, an officer may be hesi-
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ARTICLE III 

APPEARANCE 

PART 1. OBTAINING APPEARANCE 

311. Production Before the [Magistrate]. 
312. Appearance by Defendant Not in Custody. 
313. Procedure upon Defense Lawyer Filing Statement. 

PART 2. APPEARANCE IN PERSON 

321. Appearance in Person. 
(a) Informing defendant. 
(b) Providing for lawyer. 
(c) Defendant in custody. 
(d) Transmittal of documents. 

PART 3. QUESTIONING AFTER APPEARANCE 

331. Questioning after Appearance. 

PART 4. RELEASE BEFORE AND DURING TRIAL 

341. Release Before and During Trial. 
(a) Conditions of release. 
(b) When [magistrate] may require undertaking. 
(c) Informing defendant. 
(d) Change in terms or conditions of release. 
e e) Violation of conditions of release. 
(f) Limited release from detention. 
(g) Information considered. 

342. Release Agency. 
(a) Duties. 
(b) Disclosure of information. 

343. Approval, Forfeiture, and Satisfaction of Undertaking. 
(a) Justification of sureties. 
(b) Forfeiture. 

(1) Declaration. 
(2) Vacating forfeiture. 
(3) Enforcement. 
(4) Remission. 

(c) Exoneration. 
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Rule 

344. Detention Hearing. 
(a) Right to hearing. 
(b) Scope of hearing. 
(c) Time of hearing. 
(d) Procedures. 
(e) Testimony by defendant. 
(f) Evidence. 
(g) Finding and disposition. 

[(h) Transmittal of documents.] 

Rule 311. 

PART 1 

OBTAINING APPEARANOE 

[Production Before the [Magistrate].] 

Art. 3 

1 An arrested person who is not sooner released shall be brought 
2 before a [magistrate] ·without unnecessary delay. Delay is un-
3 necessary if it is: 
4 (1) For the purpose of questioning under Rule 243; 

5 (2) For investigation purposes except for the time rea-
6 sonably necessary for the person to participate in a proce-
7 dure described in Rule 434(c) to obtain relevant nontesti-
8 monial evidence which a [law enforcement officer] respon-
9 sible for the person's custody reasonably believes may be 

10 altered, dissipated, or lost if not then obtained; 

11 (3) For recording, fingerprinting, and photographing 
12 procedures authorized by law but not promptly performed; 
13 or 

14 (4) Caused by an information not having been filed with 
15 the [magistrate] before whom the person is brought, in 
16 which event there shall be filed with that [magistrate] a 
17 writing containing a statement of the essential facts con-
18 stituting the offense charged and stating the official or cus-
19 tomary citation of any statute, ordinance, rule, regulation 
20 or other provision of law which the person is alleged to have 
21 violated. 

22 If no arrest warrant has issued, the [magistrate] shall deter-
23 mine whether affidavit or testimony shows that the grounds exist 
24 for issuance of an al'l'est warrant under Rule 221(c}. Unless 
25 those grounds are shown, he shall order the person released 
26 from custody. 
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Comment 

The reasons for using the for
mulation "brought before a [mag
ish'ate] without unnecessary de
lay" are set forth toward the end 
of the Comment to Rule 222(e), 
supm (form of arrest warrant). 
See generally Appendix I, "Table 
of State Statutes Regarding Per
missible Length of Detention Aft
er Arrest and Prior to First Ap
pearance," ALI Model Code of 
Pre-Arraignment Procedure (T.D. 
:#: 6, 1974). No specific number 
of hours is specified, because 
there seems reason to fear that a 
maximum time would become the 
time and because some flexibility 
appears necessary. Compare ALI 
§ 310.1(1) (T.D. #5, 1972) (24 
hours); Nat'l Advisory Comm'n 
on Criminal Justice Stalllihl.ls and 
Goals, Courts Standard 4.5, Cor
rections Standard 4.5(1) (1973) 
(six hours); Alaska RCrim.P. 
5(a) (1) (24 hours); Fla.RCrim. 
P. 3.130(b) (1) (24 hours). 

Clause (1) is similar in effect 
to provision in ALI Model Code of 
Pre-Arraignment Procedure § 
130.2(I)(b) (T.D. # 6, 1974). 
See the first part of the Comment 
to Rule 434(a), infm. 

Clause (2) is rather similar in 
effect to ALI § 120.9(1) (b) (Of
ficial Draft # 1, 1972). 

Clause (3) is similar to N.Y. 
Crim.P.Law § 140.20(1). 

Clause (4) hereof is designed 
to assure that production will not 
be delayed because a prosecutor 
cannot be found or because an in
formation has been filed with a 
magistrate other than the one be
fore whom the person is brought. 
It is expected that the officer 

making the "writing" in lieu of 
an information will often tele
phone the prosecuting attorney 
(even if in another part of the 
state) to discuss what should be 
set forth therein. Compare ALI 
§§ 130.2(5) (T.D. # 6, 1974), § 
310.1 (2) CT.D. # 5, 1972). 

The last two sentences hereof 
are similar in concept to F.R 
Crim.P. 5(a) and Idaho Crim.R 
5(d). Ct. Alaska RCrim.P. 5(e) 
0) (i); N.J.Rules of Court 3 :4-1. 
Compare ALI § 310.1(6) (T.D. 
# 5, 1972). They are designed to 
provide a prompt after-the-fact 
determination as to whether there 
exist the grounds fOl' custody 
specified in Rule 221(c). Accord
ingly, the magistrate must order 
the person released from custody 
unless he finds both (1) probable 
cause to believe that an offense 
has been committed and that the 
person committed it and (2) ei
ther (a) that the offense or the 
manner in which it was commit
ted involved violence to person 
or imminent and serious bodily 
injury 01' the risk or threat there
of or (b) that the offense is 
punishable by incarceration and 
the person would not respond to a 
summons. If the person is re
leased from custody, it is still 
open to the prosecutor to proceed 
by citation (as he could have ini
tially, in which event this Rule 
would not have come into play), 
but he would very rarely do so if 
the ground for the magistrate's 
action was a lack of probable 
cause. 

Unlike the detention hearing 
provided by Rule 344 (to which 
persons arrested with as well as 
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without warrants are entitled if 
they have not secured pre-appear
ance release), the procedure pro
vided in the last two sentences 
may be ex parte in nature. How
ever, it need not be wholly ex 

parte, and it is anticipated that 
in some circumstances the magis
trate will exercise his discretion 
to allow some participa'tion by the 
accused or his attorney. 

Rule 312. [Appearance by Defendant Not in Custody.] 
1 A defendant not in custody shall appear in person at the time 
2 and place specified in the citation, summons, or terms of release, 
3 but he is deemed to have appeared if his lawyer, on or before 
4 that time, files a statement that he represents the defendant. 

Comment 

Since the purposes of first ap
pearance are to inform the de
fendant of certain matters, to pro
vide for his being represented by 
counsel, and to provide for his 
pretrial release, an appearance 
seems unnecessary if the defend
ant is not in custody and has a 
lawyer who can inform him re
garding his case. Much court 
time can be saved by a provision 
like this. Ct. N.J.Rules of Court 
3 :9-1Cb) (defendant represented 

by attorney may plead not guilty 
by filing statement). Compare 
Colo.R.Crim.P. 10(a), (b); Fla.R. 
Crim.P. 3.370(a); La.Code Crim. 
P. art. 553; N.Y.Crim.P.Law § 
170.10(1) (b). 

The filing provided for is deem
ed an appearance for purposes of 
Rule 331, in/m (questioning after 
appearance) and Rule 411, infra 
(setting times for -discovery and 
other pretrial procerl·.tres). 

Rule 313. [Procedure upon Defense Lawyer Filing State-
ment.] 

1 Upon receiving a statement filed under Rule 312, the [magis-
2 h'ate] shall furnish the defendant's lawyer a copy of any docu-
3 ment filed with the [magistrate] in support of the charge. 
4 [If the next proceeding is to be before a different court, the 
5 [magistrate] shall transmit to that court all documents in 
6 the case, but transcripts of recorded proceedings shall be made 
7 or transmitted only if requested by that court.] 

Comment 

The first sentence parallels pro
vision in Rule 321(a) in/m. 
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The last sentence is identical 
to Rule 321(d), infra, and would 
be omitted in a state with a uni
tary court system. 
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PART 2 

APPEARANCE IN PERSON 

Rule 321. [Appearance in Person.] 
1 (a) Informing defendant. If the defendant appears in per-
2 son, the [magistrate] shall furnish him a copy of any document 
3 filed with the [magistrate] in support of the charge and inform 
4 him: 

5 (1) Of the charge against him and the maximum possi-
6 ble incarceration that may be imposed upon conviction; 
7 (2) Of his right to remain silent, that anything he says, 
8 orally or in writing, will be used against him, and that if he 
9 has made a statement he has the right not to say anything 

10 further; 
11 (3) Of his right to be assisted by a lawyer at every stage 
12 of the proceedings; 
13 (4) That he will not be questioned by any person regard-
14 ing any offense unless he consents and that he has the right 
15 to consult with a lawyer before being questioned or saying 
16 anything and to have a ~awyer present during any question-
17 ing; 

18 (5) That if at any time during any questioning regard-
19 ing any offense he desires to consult with a lawyer or de-
20 sires it to stop, questioning will stop; and 

21 (6) Of the general nature of the further proceedings to 
22 be taken in the case. 

Comment 
The documents, copies of which Rule 221(c), supra, setting 

are to be furni~hed per the in- forth the charge, and (if the 
troductory portion hereof, in- defendant is before the court 
clude: which issued the warrant) any 

(1) In citation cases, the in
formation. 

(2) In summons cases, the 
information and any affidavit 
supporting the summons' issu
ance. 

(3) In arrest warrant cases, 
the information, if filed, or if 
not filed, the affidavit pel' 
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affidavit supporting the arrest 
warrant's issuance. 

(4) In warrantless arrest 
cases, the information, if filed, 
or if not filed, the writing pel' 
Rule 311 (4), supra, setting 
forth the charge, and any affi
davit per Rule 3P, supra, sup
porting the existence of the 

---~~~--~--- -------
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grounds required for issuance 
of an arrest warrant. 

(In the summons, arrest warrant, 
and warrantless arrest cases, 
there would be no supporting af
fida\'its if exclusive reliance was 
placed upon recorded testimony.) 
Ct. ALI Model Code of Pre-Ar
raignment Procedure § 310.1(2), 
(3), (T.D. #= 5, 1972). Compare 
ABA Standards, Pl'etl'ial Release 
4.3(b) (Approved Draft, 1968); 
Alaska R.edm.P. 5(c); Calif. 
Penal Code § 859; 38 IlI.Stat. § 
109-l(b)(1); N.J.Rules of Court 
a :4-2; N.Y.Crim.P.Law § 180.10 
(1); Pa.RCdm.P. 119(a); Wis. 
Stat. § 970.02(1 )(a). 

The first part of clause (1) 
accords with former Uniform 
Rule 6(b), Calif. Penal Code § 858, 
Fla.R.Crim.P. 3.130(b) (2), 38 
Ill.Stat. § 109-1(b) (1), Mont.Rev. 
Codes § 95-902(a), and Wis.Stat. 
§ 970.02(1)(a). See ALI § 310.1 
(3) i N at'l Advil30ry Comm'n on 
Criminal Justice Standards and 
Goals. Courts Standard 4.5 
(973). 

The last part of clause (1) de
rives from Wis.Stat. § 970.02(1) 
( 3). 

is not required to make a state
ment," as is done in .F.R.Crim.P. 
5 (c) and several state provisions. 
Some defendants may construe 
"statement" to mean a formal 
written document. See Project, 
Inter1'ogations in New Haven: 
The Impact ot Mimnda, 76 Yale 
L.J. 1519, 1613-14 (1967). 

Clause (2) also requires in
forming the defendant "that any
thing he says, orally or in writ
ing, will be used against him." 
The Court in Mimnda used sev
eral different phrases to describe 
this portion of the "Miranda 
warning": that any statement he 
does make may be used against 
him" (id. at 444), "that anything 
said can and will be used against 
the individual in court" (id. at 
469), and "that anything he says 
can be used against him in a court 
of law" (id. at 479). The words 
"anything he says" accord with 
ALI § 310.1(4)(a), ABA Stand
ard 4.3(b) (i), and Fla.R.Crim.P. 
3.130 (b) (2). The reference "oral
ly or in writing" is similar to pro
vision in ALI § 310.1(4)(a). Use 
of the word "will" rather than 
"can" or "may" (be used against 

Clause (2)'s reference to in- him) accords with the second of 
forming the person "of his right the above quotations from Mi
to remain silent" accords with randa, and seems to better high
provision in Tex.Code Crim.P. light to the defendant the danger 
art. 15.17. Compare ABA Stand,. of making statements. The words 
ard 4.3(b)(1); ALI § 310.1(4). "used against him" accord with 
The words "right to remain si- ABA Standard 4.3(b)(i), former 
lent" are the ones uniformly em- Uniform Rule 6(b), F.R.Crim.P. 
ployed by the Court in Miranda v. 5(c) (1972), Alaska R.Cdm.P. 
Arizona, 384 U.S. 436, 86 S.Ct. 5(c), Colo.R.Cdm.P. 5(b) (1), Fla. 
1602,16 L.Ed.2d 694, 10 A.L.R.3d R.Cl'im.P. 3.130(b)(2)(i), Maine 
974 (1966), in describing the "lVIi- RCrim.P. 5(b), Nev.Rev.Stat. § 
l'anda warning." See id. at 444, 171.186, N.J.Rules of Court 3 :4-2, 
468, 469. 473, 479. This seems and Tex.Code Crim.P. arts. 15.17, 
preferable to specifying "that he 16.03. 
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Clause (2)'s reference "that if 

he has made any statement he has 
the right not to say anything fur
ther," is similar in concept to ALI 
§ 310.1(4)(c) which calls for in
forming the person "if appropri
ate under the circumstances, that 
he may be able to challenge the 
admissibility of any statement he 
has made previously." 

Clause (3) is substantially iden
tical to ALI § 310.1(5), Calif.PenaI 
Code § 858, and N.Y.Crim.P.Law 
§ 180.10(3) (4). 

Clause (4) is very similar to 
ALI § 310.1(4). Compare Tex. 
Code Crim.P. art. 15.17. 

Clause (5) is similar to Tex. 
Code Crim.P. art. 15.17. 

It seems desirable to have the 
magistrate inform the defendant 
of his rights regarding question
ing even though that duty is also 
imposed upon the peace officers 
involved. See Note to ALI § 310.-
1. 

Clause (6) is similar to ABA 
Standard 4.3(c). Of, ALI § 310.-
1(3); Fla.R.Crim.P. 3.122(a) (2) ; 
N.Y.Crim.P.Law § 180.10(1). 

1 (b) Providing for lawyer. If the defendant is charged with 
2 an offense punishable by incarceration and has no lawyer, the 
3 [magistrate] shall inform him that if for any reason he is unable 
4 to obtain the services of a lawyer, o'ne will be appointed to assist 
5 him, and that if he is unable to pay for the services of a lawyer, 
6 the services will be provided for him, If the [magistrate] so 
7 informs him and does not accept a waiver of counsel under Rule 
8 711, the [magistrate] shall: 
9 (1) Direct him to retain a lawyer at his own expense and 

10 inform him how he might do so; 
11 (2) If he is financially unable to retain a lawyer, ap-
12 point 01' arrange for the prompt appointment of a lawyer 
13 to assist him;. or 
14 (3) If he is otherwise unable to retain a lawyer, assist 
15 him in obtaining a lawyer and, if other alternatives are 
16 unavailable, appoint or arrange for the prompt appointment 
17 of a lawyer who shall be entitled to reasonable compensation 
18 from the defendant. 

Comment 
This subdivision provides a 

right to appointed counsel in all 
cases where "the defendant is 
charged with an offense punisha
ble by incarceration." See 38 Ill. 
Stat. § 113-3(b); Tex.Code Crim. 
P. art. 26.04(a). 

This subdivision on its face 
does not go quite as far as does 
the standard in Alaska, entitling 
to appointed counsel one charged 
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with "any offense a direct penal
ty for which may be incarceration 
in a jail or penal institution, which 
ma1J result in the loss of a valu
able license, or which ma'}j result 
in a heavy enough fine to indi
cate c1'iminality," Alexander v. 
City of Anchorage, 490 P.2d 910, 
915 (1971), or that in New 
Hampshire, so entitling a defend
ant charged with a felony or a 
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misdemeanor except a "misde
meanor, the penalty for which 
does not provide for imprison
ment or a fine exceeding five 
h~mdTed dollal's," N,H.Rev.Stat. 
§§ 604-A :1, 604-A :2. However, 
the practical effect is similar be
cause it seems doubtful that of
fenses which do not carry incar
ceration as a possible penalty will 
be the basis of loss of a valuable 
license or that the legislature will 
provide for tla heavy enough fine 
to indicate criminality" or one 
over $500 without also making 
the offense punishable by incar
ceration. 

Some 'would support extending 
the right to appointed counsel 
further than does this subdivi
sion. See Nat'l Advisory Comm'n 
on Criminal Justice Standards 
and Goals, Courts Standard 13.1 
(1973), which provides that ap
pointed counsel should be avail
able in all criminal cases, reason
ing that if most non traffic of
fenses are decriminalized (as rec
ommended elsewhere in the Stand
ards), "nonjailabJe misdemeanors 
will constitute a very small cate
gory of cases" and that "given the 
minimal incremental cost involved 
li· li· .* extending the right of 
public representation to such non
jaiJable misdemeanors would pro
duce adequate returns in terms of 
assurances of fairness and would 
enhance the image of criminal 
justice in the lower courts." Cali
fornia allows appointed counsel 
for any offense, including a traf
fic violation, In 1'e Johnson, 62 
Cal.2d 325, 398 P .2d -120, 42 Cal. 
Rptr. 228 (1965); Blake v. Mu
nicipal Court, Oakland-Piedmont 
Judicial Dist., 242 C.A.2d 731, 51 
Cal.Rpk 771 (1906), and N.Y. 
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Crim.P.Law § 170.10(3) (c) fOl' 
any offense except a traffic in
fl·action. 

In Argersinger v. Hamlin, 407 
U.S. 25, 37, 92 S.ct. 2006, 32 L. 
Ed.2d 530 (1972), the United 
States Supreme Court held that 
"absent a knowing and intelligent 
waiver, no person may be impris
oned for any offense, whether 
classified as petty misdemeanor, 
oj' felony, unless he was repre
sented by counsel at his trial." 
A1'gersinge1"s "incarceration in 
fact" approach has appeal, but 
this subdivision goes beyond it, to 
an "incarceration in law" stand
ard, for several reasons. 

First, it seems the right to ap
pointed counsel should, and in 
time may be held by the Supreme 
Court to extend to at least some 
nonfelony cases wherein the de
fendant is not in fact ultimately 
incarcerated. Mr. Justice Powell, 
joined by Rehnquist, J., stated in 
his concurring opinion in ArgeT-
singer: 

Many petty offenses will ·x, ,x, 
present complex legal and fac
tual issues that may not be fair
ly tried if the defendant is not 
assisted by counsel. Even in 
relatively simple cases, some de
fendants, because of ignorance 
or some other handicap, will be 
incapable of defending them
selves. The consequences of a 
misdemeanor conviction [such 
as] .* li· ,\f the effect of a 
criminal record on employabil
ity, are frequently of sufficient 
magnitUde not to be casually 
dismissed by the label "petty." 

.)f * ,~, Stigm,\ may attach 
to a drunken driving conviction 
or a hit-and-run escapade. Los-
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ing one's driver's license is more 
serious for some individuals 
than a brief stay in jail. -r.- -); * 

When the deprivation of prop
erty rights and interest is of 
sufficient consequence [foot
note: "A wide range of civil 
disabilities may result from mis
demeanor convictions, such as 
forfeiture of public office -r.- -:, 

disqualification for a li~ensed 
profession ~- ~- * and loss of 
pension rights -x- -r.- -X-"], deny-
ing the assistance of counsel to 
indigents 'U.'ho aTe incapable of 
defending themselves is a denial 
of due process. 

* 
-r.. * ~- The thrust of the 

Court's position indicates -::. ~

that when the decision must be 
made, the rule will be extended 
to all petty offense cases except 
perhaps the most minor traffic 
violations. [ld. at 47-48, 51. 
(Emphasis added.)] 

attend prosecutions for offenses 
not punishable by incarceration. 

A second reason for using an 
"incarceration in law" rather 
than an "incarceration in fact" 
standard is that it seems inappro
priate for the magistrate to make 
a determination as to sentence, 
ruling out incarceration for an 
offense for which the legislature 
has provided it, before hearing 
the case. See Junker, The Right 
to Counsel in Misdemeanor Case.s, 
43 Wash.L.Rev. 685, 709 (1968). 
lVIr. Chief Justice Burger, in his 
A?'gersinge?' concurring opinion, 
observed that "the trial judge and 
the prosecutor will have to en
gage in a predictive evaluation of 
each case to determine whether 
there is a significant likelihood 
that, if the defendant is convict
ed, the trial judge will sentence 
him to a jail term" and that "this 
need to predict wiII place a new 
load on courts already overbur
dened," but went on to say that 

This might suggest formulating this could be done and to describe 
a rule establishing a right to ap- how it could be done in 1U1'Y cases 
pointed counsel in all cases of ei- (noting that in a nonjury case 
ther incarceration in fact or a the prior record of the accused 
sufficient degree of complexity, should not be made known to the 
stigma, or civil disability. But trier of fact except by way of 
the difficulties of formulating traditional impeachment). 407 
meaningful and workable defini- U.S. at 42 (concllrring opinion). 
tions of these concepts seem in- It remains q~lestionable how the 
surmountable. See generally, magistrate could properly make a 
Junker, The Right to Counsel in pre-trial determination as to 
Misdemean01' Cases, 43 Wash.L. whether the sentence is likely to 
Rev. 685, 704 (1968); Note, Dol- include incarceration in non-ju1'Y 
la1's and Sense of an E;l'panded cases, at least where he will hear 
Right to Cuunsel, 55 Iowa L.Rev. 

the case (even a different magis-
~:;~, t;:t:~~hgi9;~~tan~;~1'~f tl'ate hearing the case would be 
this subdivision appears prefer- able to surmise that a brother 
able. It seems fair to conclude magistrate found a bad record if 
that no significant complexity, the defendant has appointed coun
stigma, or civil consequences wiII sel although charged with an of-
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fense usually carrying only a 
fine) . 

A different type of "incarcera
tion in fact" test focusses upon 
classes of offenses, rather than 
upon the particular defendant's 
case. See ABA Standards Pro
viding Defense Services 4.2 (Ap
proved Draft, 1968). The diffi
culty with this approach, at least 
when run in tandem (as it would 
have to be) with the ATgersinge1' 
rule (so that if appointed counsel 
were denied because the defend
ant was charged with a type of 
offense for which incarceration 
was not likely to be imposed, the 
defendant could not in fact be 
punished by incarceration no 
matter how aggravated his com
mission of the offense or how 
atrocious his previous record), is 
that the courts, in establishing 
classes of offenses for which no 
incarceration would be imposed, 
would for all practical purposes be 
rewriting the criminal codes and 
repealing statutes providing in
carceration as an available pen
alty. This would seem to be a 
judicial usurpation of legislative 
authority, and would be of a 
wholly different nature than exer
cise of the judicial function in 
sentencing of determining not to 
employ incarceration as a penalty 
in. a particular case. 

It does not seem that the cost 
in terms of money and legal man
power of implementing this sub
division will be excessive. See 
Brief of the National Legal Aid 
and Defender Association as Ami
cus Curiae in Argersinger. Ct. 
Note, Dollars and Sense of an Ex
panded Right to Counsel, 55 Iowa 
X,.Rev. 1249 (1970). As noted at 

the outset of this Comment, at 
least five states already go at 
least this far. Because of the 
much lower cost of counsel for 
llonfelony cases, it appears that 
less than 10% of nonfelony de
fendants meet indigency stand
ards, as opposed to 60-65% of 
felony defendants. Interview 
with Mr. C. Paul Jones, Minne
sota State Public Defender, No
vember 11, 1972. Accordingly, 
although there are considerably 
more non-felony defendants than 
felony defendants, in jurisdictions 
where free counsel is available to 
all indigent defendants charged 
with offenses punishable by in
carceration, only about one and 
one half times as many nonfelony 
defendants as felony defendants 
are represented by appointed 
counsel. NLADA Brief, supra, at 
11. A lawyer can effectively 
handle at least twice as many non
felony cases as felony cases. 
Ibid.; Interview, supra; Nat'l 
Advisory Comm'n on Criminal 
Justice Standards and Goals, 
Courts Standard 13.12 (1973). 
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In regard to the availability of 
lawyers, the A1'gersinger opinion 
notes that the number of lawyers 
is expected to double by 1985. 
407 U.S. at 37n.7. The concur
ring opinion of Brennan, J. (join
ed by Douglas and Stewart, JJ.) 
speaks to the question of financial 
as well as manpower costs in ob
serving "law students as well as 
practicing attorneys may provide 
an important SOllrce of legal rep
resentation for the indigent." 
Id. at 40. Further, legislatures 
in states adopting these Rules wlll 
no doubt desire to reclassify some 
minor offenses presently punish
able by incarceration. Many leg-
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islatures will likely go fUrther in 
response to the suggestion in foot
note 9 of the A1'ge1'singer opinion 
which states: 

One partial solution to the 
problem of minot' offenses may 
well be to remove them from 
the court system. The Ameri
can Bar Association Special 
Committee on Crime Preven
tion and Controll'ecently recom
mended, inter alia, that: "Reg
ulation of various types of 
conduct which harm no one oth
er than those involved (e. g. 
public drunkenness, narcotics 
addiction, vagrancy, and de
viant sexual behavior) should 
be taken out of the courts. 
The handling of these matters 
should be transferred to non
judicial entities, such as detoxi
fication centers, narcotics 
treatment centers and social 
service agencies. The handling 
of other non-serious offenses! 
sllch as housing code and traf
fic violations, should be trans
ferred to special ized adminis
trative bodies." [Id. at 38n.9.J 

provision of defense counsel where 
a lawyerless defendant is charged 
with an offense punishable by in
carceration and the magistrate 
has not accepted a waiver of coun
sel. The first appearance is none 
too soon to make provision for de
fense counseL See ABA Stand
ards, Pretrial Release 4.2 (Ap
proved Draft, 1968); ABA Stand
ards, Providing Defense Services 
5.1 (Approved Draft, 1968); ALI 
§ 310.1(5) (T.D. # 5, 1972); 
Nat'l Advisory Commission on 
Criminal Justice Standards and 
Goals, Courts Standards 4.5, 13.1 
(1973); F.R.Crim.P. 44(a); Nev. 
Rev.Stat. § 178.397; N.J. Rules of 
Court 3:4-2; N.Y.Crim.P.Law §§ 
170.10(3), 180.10(3). 

Those clauses authorize the 
magistrate to provide for defense 
counsel either by directing the de
fendant to obtain a lawyer at his 
own expense, see United States v. 
Sampson, 161 F.Supp. 216, 217 
(D.D.C.1958), 01' by appointing 01' 

arranging for the appointment of 
a lawyer. The magistrate's in

. forming the defendant how he 
The inability to obtain a law- might obtain a lawyer at his own 

yer's services covered by this sub- expense could involve, e. g., refer
division is not limited to financial ence to the existence of a local at
inability. Accord, ALI Model torney referral service. If a non
Code of Pre-Arraignment Pro- indigent defendant does not make 
cedure § 120.8(1) (d)(iv) (Of- a competent waiver of counsel 
ficial Draft #1, 1972); F.R.Crim. pursuant to Rule 711, in/Ta, it 
P. '14(a); Calif.Penal Code § 987; does not seem objectionable to di
Fla.R.Crim.P. 3.160(e); Mont. rect him to obtain a lawyer at his 
Rev.Codes § 95-1001; Pa.R.Crim. own expense or to appoint a law
P. 318(b) 0). Although inability yer who shall be entitled to rea
to obtain counsel is usually fi- sonable compens~tion from the de
nancial, sometimes it is for othel' fend ant. See Note, 49 Minn.L. 
reasons, the most notable of which Rev. 1133, 1148n.90 (1965). As 
is the unpopularity of the defend~ stated in Kamisar & Choper, The 
ant 01' his cause. Right to C07~nseL in Minnesota: 

The numbered clauses set forth Some Field Findings and Legal
the magistrate's duties regarding Policy Obse7'vations, 48 lVIinn.L. 
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Rev. 1, 27 (1963), "compelled fi- the member is indifferent or even 
nancial support of one's legal de- opposed" countenanced in Lathrop 
fpnse is surely no more objection- v. Donohue, 367 U.S. 820, 828, 
able than 'compelled financial sup- 81 S.Ct. 1826, 6 L.Ed.2d 1191 
port of group activitie~' to which (1961). 

1 (c) Defendant in custody. If the defendant is in custody, the 
2 [magistrate] shall: 
3 (1) Prescribe terms and conditions of release under Rule 
4 341 but if he is in custody under an arrest warrant 
5 of another court, appears without a lawyer, and does not 
6 make a waiver of counsel which is accepted under Rule 711, 
7 the [magistrate] may not require an undertaking under 
8 Rule 341 (b) with which the defendant is unable to comply 
9 without first ht;;aring from a lawyer provid4'G under sub-

10 divisiol,1 (b); the [magistrate] may provide that the lawyer 
11 need assist the person only for purposes of this appearance i 

12 (2) If he appears without a lawyer and is not released 
13 from custody, inform him of his right to communicate by 
14 telephone or otherwise with (i) a relative 01' friend and (ii) 
15 other persons reasonably needed to obtain the services of a 
16 lawyer and to meet any terms of release; 

17 (3) If he is in custody under an arrest warrant of an-
18 other court and is not released from custody, order that if 
19 he does not sooner meet the terms of release he be tranS-
20 ported forthwith to the [sheriff] of the [county] of the 
21 court which issued the warrant; and 

22 (i1) If he is 110t released from custody, advise him of his 
23 right to a detention hearing under Rule 344 and, if a deten-
24 tion hearing' will be held, set the time for the hearing. 

Comment 
This subdivision sets forth spe

cial requirements for situations 
where the defendant is in custody 
when he first appears before a 
magistrate. Some of the require
ments apply in all such cases, and 
others only when a defendant in 
custody under an arrest warrant 
is brought before a court other 
than that which issued the war
rant. 

Clause (1) requires the magis
tl'ate to prescribe terms and con-
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ditions of release pursuant to thr,; 

procedures set forth in Rule 341. 
The purpose of the special pro
vision for the defendant in CllS

tody under an arrest warrant of 
another court is to minimize the 
burden upon the defendant and 
the state of transporting the de
fendant in custody away from the 
area of his arrest. Compare Com
mentary to Nat'l Advisory 
Comm'n on Criminal Justice 
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Standards and Goals, Courts 
Standard 4.5 (1973): 

If the accused has an attorney 
who cannot appeal' at the hear
ing, if he needs time to employ 
counsel, or if he professes in
digency and the question of en
titlement to counsel on the basis 
of indigency cannot be resolved 
immediately, the court should 
appoint counsel for the limited 
purpose of representing the ac
cused at this hearing. The 
hearing should not be adjourn
ed or continued and the ac
cused incarcerated while such 
questions are resolved. 

Clause (2) is sUbstantially 
identical to clause (7) of Rule 
241, supra (warnings at place of 
detention). Similar first appear
ance advice is required by ABA 
Standards, Pretrial Release 4.-
3(b)(iii) (Approved Draft, 1968) 
ALI Model Code of Pre-Arraign
ment Procedure § 310.1(4)(b) 

(T.D. #5, 1972), and N.Y.Crim. 
P.Law §§ 170.10(3), (4), 180.-
10(3) (4). Compare Calif. Penal 
Code § 859; Fla.R.Crim.P. 3.122 
(c) . 

With clause (3) hereof, com
pare Calif,Penal Code § 821; N. 
Y.Code Crim.P. § 120.90(3), (4); 
Pa.R.Crim,P. 117(d); Tex,Code 
Crim.P. arts. 15.19, 15.20, 15.21. 

Clause (4) provides for notice 
to the defendant of his right to 
a detention hearing if he is not 
released from custody. Under 
Rule 341 (a), infra, a defendant 
wiII remain in custody only if the 
magistrate finds all other condi
tions insufficient and thus re
quires an undertaking under Rule 
341( a)( 5) and in addition the 
defendant is unable to comply 
with the undertaking as set. For 
the reasons why a detention hear
ing should be afforded such a de
fendant, see the Comment to Rule 
344 (a), in/m. 

1 (d) Transmittal of documents. If the next proceeding is to be 
2 before another court, the [magistrate] shall transmit to that 
3 court all documents in the case, but transcripts of recorded pro-
4 ceedings shall be made or transmitted only if requested by that 
5 court. 

Comment 

In a state- with a unitary court 
system, the only application of 
this subdivision would be where a 
defendant arrested with a war
rant is brov,ght before a court 
other than that which issued the 
warrant. 

In many cases it will not be 
necessary to have prepared a writ-
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ten transcript of the first appear
ance proceedings or of t.he record
ed testimony, if any, taken as a 
basis for issuing a SUmmons or 
arrest warrant or for deterIl}in
ing that grollnds required for is
suance of a warrant exist as to a 
person arrested without a war
rant. 
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PART 3 

QUESTIONING AFTER APPEARANCE 

Rule 331. [Questioning after Appearance.] 

1 Unless the defendant's lawyer consents or is present at the 
2 questioning, or the defendant has waived counsel under Rule 711, 
3 no [law enforcement officer] or prosecuting attorney, 01' his 
4 agent, may question a defendant after his appearance and during 
5 the pendency of the prosecution (1) regarding any offense, if he 
6 is in custody, 01' (2) if he is not in custody, regarding (i) the 
7 offense charged, (ii) any related offense as defined under Rule 
8 471 (a), Ol' (iii) any offense of the same 01' similar character 
9 committed before he appeared. 

Comment 

In Massiah v. United States, 
377 U.S. 201, 206, 84 S.Ct. 1199, 
12 L.Ed.2d 246 (1964), the Court 
stated: 

We hold that the petitioner 
was denied the basic protections 
of that [Sixth Amendment] 
guat'antee when there was used 
against him at his trial evi
dence of his OW1l incriminating 
words, which federal agents 
had deliberately elicited from 
him after he had been indicted 
and in the absence of his coun
sel. 

ABA Code of ProfeS1:lional Re
sponsibility DR 7-104(A) pro
vides: 

During the course of his rep
resentation of a client a lawyer 
shall not: 

(1) Communicate or cause 
another to commuJlicate on 
the subject of the representa
tion with a pat'ty he knows 
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to be represented by a law
yer in that matter unless he 
has the prior consent of the 
lawyer representing such 
other party or is authorized 
by law to do so. 

(2) Give advice to a per
son who is not represented 
by a lawyer, other than the 
advice to secure counsel, if 
the interests of such person 
are or have a reasonable 
possibility of being in con
flict with the interests of 
his client. 

The Commentary to ABA Stand
Hl'ds, The Prosecution Function 
4.l(b) (Approved Draft, 1971) 
(which standard makes it unpro
fessional conduct "for a prosecu
tor to engage in plea discussions 
directly with an accused who is 
rppresented by counsel, except 
with counsel's approval") states 
that DR 7-104(A) "is at least as 
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applicable in a criminal case as 
in civil litigation." 

The effect of this Rule is not 
limited to situations where the 
person in fact already has Coun
sel. Unless the magistrate ac
cepts a waiver of counsel, he must 
provide for the person to receive 

the assistance of counsel (either 
by directing him to obtain coun
sel, assisting him in obtaining 
counsel, or appointing or arrang
ing for the appointment of coun
sel), and the mere accident of 
when counsel is in fact obtained 
should not bear upon police abili
ty to obtain a statement. 

PART 4 

RELEASE BEFORE AND DURING TRIAL 

Rule 341. [Release Before and During Trial.] 

1 (a) Conditions of release. Whenever the [magistrate] sets 
2 the terms of release under Rule 321(c) (1), he shall order the de-
3 fendant released before and during trial on his promise to ap-
4 pear or upon his execution of an unsecured undertaking to ap-
5 pear, in an amount set by the [magistrate], unless the defendant 
6 is charged with an offense punishable by incarceration and the 
7 [magistrate] determines that the above methods of release will 
8 not reasonably assure the appearance of the defl3nd~mt as re-
9 quired or the safety of any person or the community. If that 

10 determination is made, the [magistrate], in lieu of or in addition 
11 to the above methods of release, shall impose upon the defendant 
12 for the period of release one or more of the least onerous of the 
13 follo'wing conditions which will reasonably assure his appearal'ce 
14 as required and the safety of any person or the community: 

15 (1) That he remain under the supervision of a designated 
16 person or organization; 

17 (2) That he comply with specified restrictions on his 
18 travel, association, or place of abode; and 

19 (3) That he not engage in specified activities, including 
20 the use or possession of a dangerous weapon, an intoxicant, 
21 or a [controlled substance], if the [magistrate] believes 
22 that they could lead to criminal conduct similar to that 
23 charged or of which he has been previously convicted. 

Comment 
The procedures set forth in this of release under Rule 321(c) (1), 

subdivision are applicable when- that is, whenever the defendant 
ever the magistrate sets the terms iH in custody and appears in per-
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son before the magistrate. Un
der these Rules, many defend
ants will not be in custody, and as 
to them the magistrate will not 
have occasion to set conditions of 
release. (See Rule 211 on the 
limited circumstances in which a 
police officer may arrest with
out a warrant in lieu of issuing 
a citation, and Rule 221 on the 
limited circumstances in which a 
magistrate may issue an arrcst 
warrant in lieu of a f'ummons.) 
That is, if the defendant has been 
proceeded against by resort to a 
citation or summons, he is not in 
custody and there is no need to set 
terms of release. (But see sub
division (d). inf?'a, as to the au
thority of the prosecuting attor
ney to seek a setting of C!ondi
tions because of relevant facts not 
know1l or considered at the time 
the summons or citation was is
sued. ) 

The thrust of the first sentence 
hereof is that thero is a presump
tion in favor of unconditional re
lease. As stated in the Commen
tary to ABA Standards, Pretrial 
Release 5.1 (Approved Draft, 
1968) ; 

Presently, bail is set in prac
tically every case, however mi
nor or serious, without respect 
to its particular facts. With
out reflection, courts assume 
that bail is a nece'lsary element 
of the cl'iminal m'ocess. Note, 
A Study of the AdministmUon 
of Bail in New Y01'k City, 106 
U.Pu.L.Rev. 69~, 721 (1958). 
There is in fact an unspoken 
presumption that bail should be 
set in !)very case unless the de
fendant makes a showing to the 
contrary. The historical pl'ef-
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erence for pretrial freedom, as 
well as recent research indicat
ing that reJease without bail 
may safely be increased, sup
ports a reversal of the prcsum
tion. This is the approach tak
en in the Bail Reform Act of 
1966, 18 U.S.C. 3146. This will 
not result in the automatic re
lease of all defendants, but will 
simply require an adequate 
showing of such facts as justify 
the imposition of conditions on 
the defendant's release. 

If release on an unsecured 
promise to appear or upon the 
execution of an unsecured appear
ar:ce bond will not reasonably as
flllre the appearance of the defend
ant or the safety of any person or 
the community, then the magis
trate may set one or more of the 
listed conditions. In contrast t(l 
18 U.S.C. § 3146, there is no pri
ority order in the listing of con
ditions (1) through (4). While 
it is required that the least oner
OllS condition or conditions suffi
cient to provide the stated assur
ance should be set, it does not 
follow, for example, that the con
dition in clause (1) would always 
be the least onerous. 

Conditions upon release may 
be imposed to protect the COlT' 

munity from harm. As noted in 
'the Commentary to ABA Stand
ard 5.5: 

The standards recommended 
here go very far in spelling out 
alternatiVe methods of curbing 
crime. Centl'al to the structure 
is a vigorous use of restrain
ing orders embodying carefully
defined restl'ictions on the ac
tivities of the released defend
ant. The standards borrow 
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from the power frequently ex
ercised by courts when they 
put convicted defendants on 
probation. These, coupled 
with the conditions set forth 
in section 5.2, ~upm, provide 
varied methods of controlling 
the defendant thought to be 
likely to engage in criminal con
duct when released. His move
ments, his associations and his 
activities can be carefully 
circumscribed. He may be pro
hibited from possessing any 
weapon. He may be put under 
the close supervision of a pro
bation officer. New ground 
may be broken here. Some ju
risdictions have statutory 01' 

rule provisions authorizing the 
court to include in the bail bond 
certain stipulations as to acts 
the defendant will do or will 
not do. See, e. g., Ariz.R.Cdm. 
Proc. 38. So far as the Com
mittel) is aware, these provi
sions have not been tested but 
they at least tend to support 
the existence of authority to 
impose restraints short of de
tention on released defendant:;. 
It may be argued that if con
stitutional strictures preclude 
detention to prevent future 
crime restrictions short of de
tention should be equally vul
nerable. This would be a con
trolling argument, however, 
only if preventive detention is 
unconstitutional for the sweep
ing reason that predictions of 
future wrongful conduct canllot 
be made for any reason until 
the defendant has been con
victed. This would amount to 
sa~'ing that it is the presump
tion of innocence that bars pre
ventive detention. It is un-
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likely that any court would go 
so far. See Note, Pr'eventive 
Detention Be/ol'e Tr'ial, 79 
Harv.L.Rev. 1489, 1500 (1966), 
It seems more probable that 
the constitutional defects in 
preventive detention, if they in 
fact exist, lie in due process 
limitations on predicting future 
criminal conduct. At the heart 
of the problem is the inherent 
difficulty in making such pre
dictions with sufficient accu
racy. Where the consequ!;'nce 
of a mistaken prediction is un
warranted detention, due proc
ess of law may be violated. 
Arguably the same should not 
be said of restrictions on move
ments and associations that 
might be imposed needlessly. 
The proposals advanced here 
are obviously not without dif
ficulty. Nevertheless the Ad
visory Committee believes that 
carefully drafted statutes pro
viding courts with the author
ity, analogous to the equitable 
power to teml)OrariIy restrain 
litigants pending trial of a di
vorce case, should survive con
stitutional attack. 

It must be emphasized that this 
subdivision deals with release be
fore aM during trial. By con
trast, in the federal system, 18 
U.S.C. § 3146 is limited to release 
pending trial, and F.R.Crim.P. 
46 (b) reads: "A person released 
before trial shal1 continue on re
lease during trial under the same 
terms and conditions as were pre
viously imposed unless the court 
determines that other terms and 
conditions or termination of re
lease are necessary to assure his 
pl'esence during the triul or to 
assure that his conduct will not 
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obstruct the orderly and expedi- dures authorized under F.R.Crim. 
tious progress of the trial." Such P. 4£ (b) would be found to com
a provision has not been added ply with state constitutional pro
here for several reasons. For visions on bail. Secondly, it does 
one, virtually all of the states have not seem that special rules on 
traditionally dealt with bail be- bail are re~uired for the trial 
fore and during trial (or, as it period. It appears that revoca
is usually expressed, before con- tion of bail during trial seldom oc
viction) in the same terms. That curs in the federal system, see 
is, it is not assumed that an ab- Wright, Federal Practice & Pro
solute denial of bailor considera- cedure-Criminal § 769 (1969). 
tion of factors other than the Also, the power to revoke may be 
risk of nonappearance is appro- improperly exercised for punitive 
priate merely because the defend- reasons; see Bittel' v. United 
ant's trial has commenced. Given States, 389 U.S. 15, 88 S.Ct. 6, 19 
this history, there may be serious L.Ed.2d 15 (1967), 
doubt about whether the proce-

1 (b) When [magistrate] may require undertaldng. If no con-
2 dition or combination of conditions under subdivision (a) will 
3 reasonably assure the defendant's appearance as required and 
4 the safety of any person or the community, the [magistrate] may 
5 require the defendant, either in lieu of or in addition to one or 
6 more conditions under subdivision (a), to execute a secured 
7 undertaking in a specified amount. The [magistrate] may set 
8 different amounts for the undertaking depending upon whether 
9 it will be secured by: 

10 (1) The obligation of sufficiently, solvent uncompensated 
11 sureties; 
12 (2) The deposit of property or a combination of property 
13 and cash; 01' 

14 (3) The deposit of cash. 

Comment 

This subdivision expressly pro
vides that financial conditions 
may be set only when no condition 
or combination of conditions un
der subdivision (a) will reason
ably assure the defendant's ap
pe~u'ance as required and the 
safety of any other person or the 
community. Compare ABA 
Standards, Pretrial Release 5.3 
(a) (Approved DrAft, 1968), 
which states, "Money bail should 
be set only when it is found that 
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no other conditions on release wiII 
reasonably assure the defendant's 
appearance in court." While 
there is some authority to the 
effect that financial conditions 
may be set only for the purpose 
of reasonably assuring the ap
pearance of the defendant, see, 
e. g., Gusick v. Boies, 72 Ariz. 
233, 233 P.2d 446 (1951), there 
is sor:1e more recent authority 
which appears to permit consider
ation of public safety as well, e. 
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g., Martin v. State, 517 P.2d 1389 
(Alaska 1974), apparently on the 
ground that the risk of future 
criminal conduct is related to the 
risk of nonappearance. 

This subdivision permits the 
magistrate to set the undertaking 
in different amounts, depending 
upon how it wiII be secured. The 
assumption is that the nature of. 
the security wiII often be relevant 
in determining what would be an 
appropriate amount. For ex
ample, a lesser amount should gl'n
erally suffice when the defendant 
h] to make a deposit in cash as 
compared to the other two forms 
of security listed. Similal'ly, a de
posit of property by the defend
ant in a certain amount wiII often 
be- comparable, in terms of assur
ing appearance, to the obligation 
of a third-party surety in a larger 
amount. 

The limitation to "uncompen
sated" sureties in clause (1) con
forms to ABA Stal1Clard 5.4, 
which stutes in part, "No pel'
Hon Rhould be allowed to act as 
a surety fol' compensation." The 
Commentar'y thereto fully RUp
ports this position: 

Tl:» professional bondsman is 
a feature of the criminal proc
ess almost unique to the United 
States. Only the United States 
and the Philippines apparently 
gh'e him a major role in the 
criminal prOCeFlS. In U.S. 
courts his function is so im
portant that it has often been 
Flaid that it is he, not the court, 
who actually makes the effec
tive bail decision. As stated 
by Judge J. Skelly Wright: 

Certainly the professional 
bondsman system as tlsed in 
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this District is odious at 
best. The effect of such a 
system is that the profession
al bondsmen hold the keys to 
the jail in their pockets. 
They determine for whom 
they wiII act at surety-who 
in their judgment is a good 
risk. The bad risks, in the 
bondsmen's judgment, and 
the ones who are unable to 
pay the bondsmen's fee re
main in jail. The court and 
the commissioner are rele
gated to the relatively un
important chore of fixing the 
amount of bail. 

Pannell v. United States, 320 
F.2d 698, 699 (D.C.Cir.1963) 
(concurring opinion). 

Where the bondsman writes 
bauds on credit and without 
collateral, no real risk of im
mediate financial loss deters 
the defendant from fleeing. 
The indemnity agreement usu
ally required by the bondsman 
represents in these cases noth
ing mo\'e than the defendant's 
personul recognizance. The 
bondsman's practice has effec
tively negated the judge's bail 
setting, and the defendant 
might just as well have been 
l;eleased by the court on per
sonal recognizance. Where the 
bondsman demands full collat
eral, he may fl'llstl'ate the bail 
setting if the judge aSflumed 
that only the payment of a 
premium would be required. 
vVhel'e the bondsman absolutely 
refuses to write a bond no mat
ter what the circumstances, the 
whole bail system is under
mined, 

The bail bond business is 
subject to a variety of all ega-
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tions of corruption. The charg
es range from alleged tie-ins 
with police and court officials, 
involving kickbacks for steer
ing defendants to particular 
bondsmen, to collusion and cor
ruption aimed at setting aside 
forfeitures of bonds where the 
defendants have failed to ap
pear. Rep01·t of the Thinl 
February, 1954, Gmnd JtL1'Y of 
New YQ1'k County, reprinted 111 

17 Law Guild Rev. 149 (1957); 
RepoTt of Fifth March, 1960, 
Gmnd hL1'y of General Sessions 
(New York County). See gen
erally Bail 01' J(dl, 19 The Rec
ord of the Association of the 
Bar of the City of New York 
11 (1964); Bail in the United 
States 22-38. There even have 
been instances of bondsmen'S 
strikes or refusal to write 
bonds when they have felt the 
authorities were too vigorous
ly enforcing bond forfeitures. 

There is little doubt that, as 
a result of the heavy reliance 
on money bail, the professional 
bondsman siphons off large 
Sllms of money that might oth
erwise be put to more con
stnlcti\'e use in the prepara
tion of the defendant's case or 
in the support of his family. 

In original theory the bonds
man served to maintain close 
contact with the defendant in 
ol'der to deter his flight. In 
urban communities this is now 
seldom true. The D.C. bail 
study reports that bondsmen 
make little effort to stay in 
contact with their clients pend
ing trial. The Bail System of 
the District of Columbia 13. 
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Another justification ad
vanced for the bondsman's ex
istence is that he saves the 
state money by recapturing the 
defendant who fails to appear. 
The argument highlights the 
anomalous role of the bonds
man in an era when procedural 
rights or criminal defendants 
are so carefully protected. The 
bondsman has an ancient right 
to arrest and surrender his 
principal at any time and for 
any reason sufficient to him
self. Note, Bail: An Ancient 
Pmctice Re-examined, 70 Yale 
L.J. 966 (1961). Moreover, if 
the bail-jumper being sought 
by the bondsman leaves the 
state, the bondsman may pur
sue and recapture him without 
the necessity of complying with 
any of the rigorous extradition 
safeguards required of law en
forcement agencies seeking a 
fugitive. United States v, 
Trunko, 189 F.Supp. 559 (E.D. 
Al'k.1960) ; Note, Bailbonds
men and the Fugitive Accused 
-The Need for F01'1nal Remov
al PTocedu1'es. 73 Yale L.J. 
1098 (1964). California has 
restricted the activities of out
of-state bondsmen by requir
ing them to secure a warrant 
authorizing police officers to 
arrest the defendant and take 
him before a magistrate. Cal. 
Pen.Code § 847.5 (1963 Supp.), 
The majority of states have no 
such statute, and the methods 
often employed by bondsmen 
are hardly likely to promote re
spect for the administration of 
justice. See examples quoted 
in Bail in the United States 31.. 
Finally, there is considerable 
doubt whether recapture is al-
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ways accomplished without ex
'pense to the state. Bondsmen 
rely on police information and 
frequently call on local police 
to assist them in making ar
rests. In fact, it appears that 
in one state, Illinois, the ex
pense of returning fugitives 
who have left the state is borne 
by the public treasury, and the 
argument that bondsmen pay 
the costs is, in the word of an 
authoritative official, falla
cious. Bowman, The Illinois 
Ten Pel'cent'Bail Deposit Pro
vision, 1965 U.Ill.L.F. 35, 39-
40. No doubt in some jurisdic
tions, under a bail system that 
has not been improved in years, 
the professional bondsman oc
casionally saves the state some 
costs of recapture in those few 
instances of willful bail jump
ing. It is more doubtful, how
ever, that the net savings are 
veq large or that, under an 
improved systcI)1, the money 
saved would in any measure 
justify continuing to delegate 
an important law enforcement 

function to private individuals 
wh()~' own money is at stake. 

Efforts to regulate the activ
ities of bondsmen have proved 
largely ineffective. Most regu
latory schemes are aimed at 
protecting the state from losses 
due to uncollectible forfeitures. 
Pa.Stat. tit. 40, § 831 et seq. 
New York permits bonds to be 
written only by agents of li
censed surety companies. N.Y. 
Code Crim.Proc. § 554(b). 
Premiums are regulated in 
some states and not in others; 
but the practices of bondsmen 
are almost wholly unregulated. 
The Uniform Bail Bond Act, 
promulgated by the National 
Association of Insurance Com
missioners, requires all bonds
men to pro\'e good character, 
regulates the premium the,,; 
may charge and the collateral 
they may require, and prohibits 
kickbacks to public officials 
and attorneys. Such legislation 
is found only in a few jurisdic
tions. See, e. y., CaJ.Ins.Code 
§ 1800 et seq.; Fla.Stat. § 
903.01 et seq. (1963); 23 D.C. 
Code § 601 et seq. (1961). 

1 (c) Informing defendant. A [magistrate] authorizing the 
2 release of a defendant under this Rule shall inform him of: 

3 (1) The conditions imposed, if any; 

4 (2) The penalties applicable to violations of the condi-
5 tions of his release; and 

6 (3) The fact that a warrant for his arrest may be issued 
7 immediately upon any violation. 

Comment 

This subdivision is based upon 
18 U.S.C. § 3146(c). Informing 
the defendant of the mattel's 
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specified will aid in ensuring com
pliance with the conditions. 
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1 (d) Change in terms or conditions of release. Upon motion of 
2 the prosecuting attorney or defendant alleging facts bearing on 
3 the terms or conditions of release not known or considered at 
4 the time a defendant charged with an offense punishable by in-
5 carceration \vas issued a summons 01' citation or at the time the 
6 conditions of release were imposed, the [magistrate] shall hold 
7 a hearing to determine whether the conditions of release should 
8 be changed. If the motion is by the prosecuting attorney and 
9 affidavit or testimony shows probable cause to believe that the 

10 defendant ,,,ould not othenvise appear at the hearing, the [mag-
11 ish'ate] by order may direct a [law enforcement officer] to 
12 bring the defendant forthwith before the [magistrate]. If the 
13 change in conditions results in detention of the defendant, the 
14 [magistrate] shall inform him of his right to a detention hearing 
15 under Rule 344 and, if a detention hearing will be held, set the 
16 time for the hearing. 

Comment 

Under Rule 344, infm, a defend- tor may show that the risk of the 
ant who is unable to obtain his defendant's nonappearance is 
release will obtain a TcconsideTu- more substantial than previously 
tion of the terms of release deci- thought, there would be more re
sian. By contrast, the instant luctance to utilize the summons 01' 

subdivision provides a means citation alternatives 01' nonfinan
whereby the defendant 01' (more cial conditions of release. The 
likely) the prosecuting attorney last sentence makes it clear that if 
may seek a change in the tcrms 01' the change in conditions results in 
conditions of release becausc of dctention of the defendant, then 
relevant facts not known or can he must be afforded the opportu
sidered at the time thc defend- nity for a detention hearing under 
ant's conditions were set or at thc Rule 344, just as if those condi
time he was issued a summons 01' tions had been set initially and 
citation. If there did not exist he had been unable to gain his 1'e
this \'chicle whereby the prosecu- lease. 

1 (e) Violation of conditions of release. Upon motion of the 
2 prosecuting attorney and a showing that the defendant while 
3 released has willfully failed to appeal' as required, committed an 
4 offense involving violence to person or serious bodily inj lU'y 01' 

5 the risk or threat thereof, or violated a condition of his release 
G imposed under subdivision (a), the [magistrate] may: 

7 (1) Impose additional or different conditions under sub-
8 division (a) or (b) ; 01' 

9 (2) Order the defendant detained, either continuously 
10 01' during specified hOlll's. 
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11 If affidavit or testimony shows probable cause to believe that 
12 the defendant would not otherwise appear at the hearing on the 
13 motion, the [magistrate] by order may direct a [lawenforcement -
14 officer] to bring tha defendant forthwith before the [magistrate]. 
15 If the [magistrate] sets conditions 'which result in detention of 
16 the defendant or orders him detained, the [magistrate] shall 
17 inform the defendant of his right to a detention hearing under 
18 Rule 344 and, if a detention hearing ,,'ill be held, set the time fol' 
19 the hearing. 

Comment 

Under this subdivision, a vio
lation of the conditions of release 
may result in the magistrate set
ting more onerous conditions 01', 

when the circumstances warrant, 
in re\'ocation of release in which 
case the defendant may be detain
ed continuously 01' may be requir
ed to l'etul'l1 to custody on a daily 
basis during specified hours. 
One condition, of course, is the 
standing condition that the de
fendant appeal' as required. 
Another standing condition
which thus need not be specifical
ly set uncleI' subdivision (a)-is 
that the defendant not commit an 
offense involving violence to per
son or bodily injury or the risk or 
threat thereof. Clearly, it is per
missible to condition pretrial re
lease by a requirement that the 
defendant "conduct himself as a 
law-abiding citi7.en." State v. 
Cassius, 110 Ariz. 485, 520 P.2d 
1109 (1974), In addition, the de
fendant may be proceeded against 
under this subdivision because he 
violated some condition of release 
imposed under subdivision en). 

This subdivision is consistent 
with ABA Standards, Pretrial Re
lease 5.7 (Approved Draft, 1968), 
which reads, "After hearing and 
upon finding that the defendant 
has willfully violated reasonable 

conditions imposed on his release, 
the court should be authorized to 
impose different 01' additional 
conditions upon defendant's re
lease or revoke his release." As 
stated in the Commentary there
to: 
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This section represents an ac
commodation between the deci
sion not to propose outright 
preventive detention and the 
proposal that courts take the 
risk of future criminal activity 
into account when imposing 
conditions on the defendant's 
release. Upon a showing that 
the defendant has violated a 
condition related either to risk 
of nonappearance or risk of 
criminal activity, the court 
would be authorized to revoke 
his release. To the extent that 
risk of nonappearance is in
volved, the power to revoke re
lease rests on the ancient au
thority of a surety to arrest 
and Sllrrender his principal at 
any time before trial. Similar
ly, courts have been held to 
have authority to revoke bail 
where the defendant's con
tinued liberty would, through 
intimidation 01' harm to wit
nesses or jurors, constitute a 
threat to the trial process itself. 
Carbo v. United States, 288 F. 
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2d 686 (9th Cir. 1961, cert. de
nied, 365 U.S. 861 (1961); cf. 
Carbo v. United States, 82 S.Ct. 
662, 668 (Douglas, Cir. Justice, 
1962); United States V. Bent
vena, 288 F.2d 442 (2d Cir. 
1961). Whatever force consti
tutional arguments against pre
ventive detention have is sure
ly diminished if the defendant 
has once been released but has 
demonstrated a deliberate in
tent to \'iolate reasonable re
strictions aimed Ht protecting 
public safety. The power to 
revoke release has been analo-

gized to the exercise of the con
tempt power. D.C. Crime Com
mission 526. If the conditions 
imposed on release are reason
able and within the authority 
of the court, the analogy is 
apt. But the revocation power 
must stand On its own feet, and 
its reception by the courts will 
depend on whether the condi
tions imposed are reasonable 
and whether procedural safe
guards are employed in order 
to avoid distortion of the device 
into a camouflaged system for 
preventive detention. 

1 (f) Limited release from detention. Upon motion of a defend-
2 ant detained under this Rule, which may be heard by the court 
3 ex parte, the court for cause shown may order the defend-
4 ant released in the custody of a [law enforcement officer] or oth-
5 er appropriate perSOll, for limited periods of time and under ap-
6 propriate conditions, to permit the defendant to prepare his de-
7 fense or for other purposes. 

Comment 

This subdivision give'> recogni
tion to the fact that a defendant 
who is unable to obtain his release 
may nonetheless have good cause 
to be released temporarily, perhaps 
in the custody of an officer, when 
such release may aid him in pre
paring his defense. The point has 
been recognized in some of the re
cent cases. See, e. [J'J United 
States v. Reese, 463 F.2d 830, 149 
U.S.App.D.C. 427 W.C.Cir. 1972) 
(where limited custodial relrase 
offered only means by which the 
defendant could pl'esent a viable 
defense to a murc1el' charge, con
sidcring defendant's good faith 
representation that there were 
witnesses who could exculpate him 
but that h(' knew them by sight 

and not by name, defendant would 
be released in the custody of a 
U.S. marshal to obtain witness
es); Kinney v. Lenon, 425 F.2d 
209 (9th Cir. 1970) (similar facts, 
except that charges arising out of 
a schoolyard fight were pending 
in juvenile court,' and court 
stressed that defendant and poten
tial witnesses were black but de
fense counsel was white and would 
have great practical difficulty in 
interviewing and lining up the 
witnesses). Provision is made fol' 
thc defendant's motion to be heard 
ex parte so that the defendant 
need not reveal matters concern
ing his defense to the prosecuting 
attorney. 
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1 (g) Information considered. Information offered in proceed-
2 ings under this Rule need not conform to the rules of evidence. 

Comment 

This subdivision, which is based 
upon 18 U.S.C. § 3146(£), re
flects the generally accepted view 
that the rules governing the ad
missibility of evidence do not ap
ply. This permits the magistrate 
or judge to consider all available 
relevant facts in making his de
termination. 

In prescribing terms and con
ditions of release, all relevant fac-

tors may be taken into account, 
including the nature and circum
stances of the offense charged, 
the weight of the evidence against 
the defendant, his residential, em
ployment, or family ties, his fi
nancial condition, his character, 
his mental condition, his record 
of convictions, and his record of 
appearance 01' nonappearance at 
previous court proceedings. 

Rule 342. [Release Agency.] 

1 (a) Duties. A court, by local rule, may establish 01' designate 
2 a release agency, and may assign to the agency appropriate du-
3 ties, including: 

4 (1) Collecting and reporting information relevant to pre-
5 scribing terms and conditions of release; 

6 (2) Supervising released defendants placed under the 
7 supervision of the agency; 

8 (3) Keeping account of the whereabouts of defendants 
9 released without supervision; 

10 (4) Coordinating the supervision of released defendants 
11 by othel' organizations and persons; 

12 (5) Collecting and reporting information as to the eligi-
13 bility, availability, and capacity of other organizations and 
14 persons to supervise released defendants; 

15 (6) Assisting released defendants in securing employ-
16 ment or necessary medical 01' social services; 

17 (7) Notifying released defendants of required court ap-
18 pearances ; 

19 (8) Reporting the failure of released defendants to com-
20 ply with the conditions of their release; and 

21 (9) Collecting and reporting information on the l'eliabil-
22 ity and solvency of prospective sureties on undertakings. 

Unlf.Rules Cf.Proc. Approved Draft-7 69 
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Comment 

This gives express recognition of Crime in a Free Society 131-32 
to the power of a court to estab- (1967); President's Commission 
\ish or designate a bail agency by on Law Enforcement and Admin
local rule. It is based in part istration of Justice, Task Force 
upon D.C.Code § 23-1303 and in Report: The Courts 41-42 
part upon Pa.R.Crim.P. 4008(a), (1967); National Conference on 
adopted July 23, 1973. Agencies Bail and Criminal Justice, Pro
performing the listed functions ceedings, ch. 2 (1965); Institute 
are in existence in many localities, on the Operation of Pretrial Re
and the services of these agencies lease Projects, Proceedings-Bail 
have been of great assistance. and Summons (1966); Proceed
See President's Commission on ings of the Conference on Bail 
Law Enforcement and Adminis- and Indigency, 1965 U.IlI.L.F. 1. 
tration of Justice, The Challenge 

1 (b) Disclosure of information. Information obtained from or 
2 concerning the defendant by a release agency rna:,: not be dis-
3 closed to any person other than counsel for the defendant, ex
t! cept as necessary to advise the appropriate [magistrate] or court 
5 concerning prescribing or amending conditions of release. 

Comment 

This is quite similar to Pa.R. 
Crim.P.4008(b). 

Rule 343. [Approval, Forfeiture, and Satisfaction of Un-
dcrtal{"ing. ] 

1 (a) Justification of sureties. Every surety on an undertaking 
2 shall justify under oath or affirmation and may be required to 
3 describe the property by which he proposes to justify and the 
4 incumbrances thereon, the number and amount of other under-
5 takings entered into by him and remaining undischarged and all 
6 his other liabilities. No undertaking shall be approved unless 
7 the surety thereon appears to be qualified. 

Comment 

This sets forth the procedures essentially the same as former 
for justification of sureties. It is Uniform Rule 51 (d). 

1 (b) Forfeiture. 
2 (1) Declam,tio-n. If there is a breach of a condition of 
3 an undertaking, the court may declare a forfeiture. The 
4 court shall cause h0ti~d of the forfeiture to be mailed forth-
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5 with to the defendant and his sureties, if any, at their last 
6 known address. 

7 (2) Vacat'ing f01"feitu-re. The court may direct that a for-
8 feiture be vacated in whole 01' in part, upon conditions the 
9 court may impose, if it appears that justice does not require 

10 the enforcement of the forfeiture. 

11 (3) Enforcement. If a forfeiture is not vacated within 
12 [one month] after declaration of the forfeiture, the court on 
13 motion shall direct the entry of a judgment of default. By 
14 entering into an undertaking an obligor submits to the ju-
15 risCiiction of the court and irrevocably appo'ints the [clerk 
16 of the court] as his agent upon whom any papers affecting 
17 his liability may· be served. The liability may be enforced 
18 on motion without an independent action. The motion and 
19 such notice of the motion as the court prescribes may be J' 

20 served on the [clerk of the court] I who shall forthwith mail 
21 copies to each obligor at his last Imo\yn address. 

22 (4) Rem:issiol1. After entry of judgment, the court may 
23 remit the forfeiture in whole or in part under the conditions 
24 for vacating a forfeiture under paragraph (2). 

Comment 

Subdivision (b) concerns fo1'
feitul'e upon a breach of a condi
tion of an undertaking, including 
the declaration and setting aside 
of a forfeiture, the enforcement 

of a forfeiture by a judgment, 
and the remission of such a judg
ment. It is essentially the same 
as former Uniform Rule 5He). 

1 (c) Exoneration. If the condition of an undertaking has been 
2 satisfied or a forfeiture has been vacated or remitted in whole, the 
3 court shall exonerate the obligors and release any property 
4 deposited. If a forfeitme has been vacated or remitted in part, 
5 the court shall correspondingly exonerate the obligors and release 
6 part of any property rleposited. A surety on an undertaking may 
7 be exonerated and obtain a release of property deposited at any 
8 time by a deposit of cash in the amount of the undertaking or by 
9 a surrender of the defendant into custody. 

Comment 

This subdivision, concCI'ning ex
oneration of obligors, is essentiai-

71 

Iy the same as former Uniform 
Rule 51(f). 
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Rule 344. [Detention Hearing.] 
1 (a) Right to hearing. A defendant has a right to a detention 
2 hearing if he is detained because of: 
3 (1) A continuing inability to meet conditions of release 
4 set under Rules 321 (c), 341 (d), or 341 (e); or 

5 (2) An order of detention under Rule 341 (e). 

Comment 

Rule 344 generally , 
It is commonly asserted that 

there "are two functions served 
by the preliminary hearing which 
.}" ~:. .::. are central to any sys-
tem of fair criminal procedure: 
0) screening of the charge in an 
adversary hearing to determine 
whether the defendant should be 
required to stand trial; and (2) 
sufficient discovery of the prose
cution's case to enable the defend
ant to prepare for triaL" ALI 
Model Code of Pre-Arraignment 
Procedure § 330.1, Note (T.n. #5, 
1972). This is a fail' statement 
of the llse to which the prelimi
nary hearing. is put in CUl'1'ent 
practice in most jurisdictions. 
Howevel', it does not describe the 
function to be served by 'the de
tention hearing in these Uniform 
Rules. 

To understand why this is so, 
it is necessary to consider provi
siom; appearing elsewhere in these 
Rules. The first function listed 
above, preventing trial when there 
is not evidence sufficient to jus
tify a trial, is primarily served by 
Rule 481, infra, which permits the 
defendant to move for a pretrial 
judgment of acquittal, after which 
the court must decide upon the 
basis of the materials which were 
subject to discovery whether the 
prosecutor's evidence would sup-

port a guilty verdict; if it would 
not, the defendant is acquitted 
and the state is precluded from 
instituting a subsequent prosecu
tion for the same offense. The 
second function listed above, dis
covery, is served by the liberal dis
covery provisions of these Rules. 

By contrast, the detention hear
ing provided for in this Rule is 
primarily intended to implement 
fully the constitutional protec
tions against ul1l'easonable seiz
ures of the person and excessive 
bail. This explains why the hear
ing is available only to defendants 
in cllstody, and also why the in
quiry is not limited to probable 
cause but also extends to the need 
to continue custody. Compare 
Nat'l Advisory Comm'n on Crim
inal Justice Standards and Goals, 
Corrections Standard 4.5(3) 
(973). 

While most court decisions have 
viewed the preliminary hearing 
as a discovery device 01' a check 
against improper prosecutioll, the 
functions to be performed by this 
Rule have also received attention 
in recent years. In Coleman v. 
Alabama, 399 U.S. 1, 90 S.Ct. 
1999, 26 L.Ed.2d 387, holding the 
Alabama preliminary hearing to 
be a "critical stage" for right-to
counsel purposes, the Court em
phasized that "counsel can also be 
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influential at the preliminary 
hearing in making effective argu
ments fOl' the accused on· such 
matters as -x- ;t- -), bail." The 
Court has also indicated that the 
magistrate's probable cause deter
mination is important as a means 
for protecting Fourth Amendment 
values; this theme runs through 
McNabb v. United States, 318 U.S. 
332, 63 S.Ct. 608, 87 L.Ed. 819 
(1943), and Mallory v. United 
States, 354 U.S. 449, 77 S.Ct. 
1356, 1 L.Ed.2d 1479 (1957), 
which, it must be noted, were de
cided on the basis of the Court's 
supervisory power over federal 
criminal justice. In McNabb, it 
was noted that virtually all states 
by statute require prompt appear
ance of arrestees before a judicial 
officer, and this legislation was 
said to provide "an important 
safeguard" by "requiring that the 
police must with reasonable 
promptness show legal cause for 
detaining arrested persons." ld. 
at 342, 344. And in Mallor-y, it 
was observed that police may ar
rest only on probable cause and 
that an arrested person should be 
taken "before a judicial officer as 
quickly as possible so that -:+ -x- -);

the issue of probable cause may be 
promptly determined." ld. at 454. 
Similarly, some members of the 
Court have attempted to explain 
the fact that "this Court has regu
larly affirmed the validity of war
rantless arrests without any indi
cation whatever that there was no 
time to get a warrant" (in con
h'ast to the Court's view concern
ing search for and seizure of 
property) on the ground that the 
issue of probable cause "can be de-

termined very shortly after the 
arrest." See Chimel v. Califor
nia, 395 U.S. 752, 779, 89 S.Ot. 
2034, 23 L.Ed.2d 685 (1969) 
(White, J., joined by Black, J., 
dissenting) ,I 

The need for a prompt post-ar
rest probable cause determination 
because of Fourth Ame;;liment 
considerations has also received 
attention in recent lower court de
cisions. See, e. g., Brown v. 
Fauntleroy, 143 U.S.App.D.C. 
116,442 F.2d 838 (D.C.Cir. 1971) ; 
Cooley v. Stone, 134 U.S.App.D.C. 
317, 414 F.2d 1213 (D.C.Cir. 
1969); Pugh v. Rainwater, 332 
F.Supp. 1107 (S.D.Fla.1971). 
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While it is thus true that by 
virtue of Rules 221(c) and 311, 
s~tpm, in every case covered by 
this Rule there has already been 
a finding by a magistrate of prob
able cause and need for custody, 
it must be noted that this has 
been an ex parte determination. 
This is of necessity so in the ar
rest warrant situation, and will 
most likely be the case under Rule 
311 as well (which permits a find
ing on the basis of affidavit and 
does not expressly authorize the 
presentation of evidence on behalf 
of the defendant). The funda
mental assumption underlying 
this Rule is that the ex parte de
termination should not suffice in 
those instances in which the de
fendant has been ordered detained 
for violation of the conditions of 
his release under Rule 341(d), su
pm, or has been unable to meet 
conditions of release set under 
Rules 321(c), 341(c), or 341(d), 
supm. 



Rule 344 RULES OF CRIMINAL PROCEDURE Art. 3 

Support for this assumption is 
to be found in the recent Supreme 
Court case of Morrissey v. Brew
er, 408 U.S. 471, 92 S.Ct. 2593, 33 
L.Ed.2d 484 (1972). At issue in 
M orrissell was the question of 
what procedures are required as 
a matter of due process hi revok
ing parole. The Court, in an opin
ion by Burger, C. J., held that 
while "the revocation of parole is 
not part of a criminal prosecution 
and thus the full panoply of rights 
due a defendant in such a proceed
ing does not apply to parole revo
cations," due process requires 
"two important stages in the typi
cal process of parole revocations." 
The first of these is a preliminary 
hearing at the place of arrest, and 
the second is a revocation hearing 
at the correctional institution.2 

As to the first, the Court ob
served: 

should be seen as in the nature 
of a "preliminary hearing" to 
determine whether there is 
probable cause or reasonable 
grounds to believe that the ar
rested parolee has committed 
acts which would constitute a 
violation of parole conditions. 
Cf. Goldberg v. Keiley, 397 U.S. 
at 267-271 [Id. at 485.] 

The court in M01Tissey then 
proceeded to identify the neces
sary characteristics of this pre
liminat·y hearing: (1) it need not 
be before a judicial officer, and 
may be before "someone such as a 
parole officer other than the one 
who has made the report of pa
role violations or his recommend
ed revocation"; (2) the parolee 
must be given notice of the hear
ing, its purpose, and the parole 
violations alleged; (3) at the 
hearing "the parolee may appear 
and speak in his own behalf; he 

There is typically a substantial 
time lag between the arrest and 
the eventual determination by may bring letters, documents, or 
the parole board whether parole individuals who can give relevant 
should be revoked. Additional- information to the hearing offi
Iy, it may be that the parolee cer" ; (4) on request of the pa
is arrested at a place distant rolee, "persons who have given ad
from the state institution, to verse information on which pa
which he may be returned be- role revocation is to be based are 
fore the final decision is made to be made available for question
concerning revocation. Given ing in his presence;" except that 
these factors, due process would the hearing officer need not sub
seem to require that some mini- ject an informant to confronta
mal inquiry be conducted at 01' tion and cross-examination if he 
reasonably near the place of the 
alleged parole violation or ar- would be subjected to risk of 
rest and as promptly as c.on- harm; and (5) the hearing offi
venient after arrest while info1'- cer must make a summary or di
mation is fresh and sources are gest of what transpires at the 
available. Cf. Hyser v. Reed, hearing and must set forth the 
115 U.S.App.D.C. 254, 318 F.2d reasons for his determination and 
225 (1963). Such an inquiry the evidence he relied upon. 
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It is less than clear what im

pact MO?'1'issey will ultimately 
have in relation to the longstand
ing rule that a preliminary hear
ing is not constitutionally requir
ed in criminal cases.3 It might 
well be argued that if such a 
hearing is required in the parole 
revocation process, where some 
lesser degree of due process is re
quired than in regular criminal 
proceedings, then it follows that 
no less will suffice in a criminal 
case. On the other hand, there 
are reasons why it might be con
cluded that a M01'1'issey-type hear
ing is more important in parole 
revocation proceeding.'3 than in 
pretrial proceedings of a criminal 
case, so that it is required by 
due process in the former but not 
in the latter.4 

In any event, this Rule is con
sistent with the spirit of the M01'
issey decision. By providing for 
an adversary hearing for defend
ants who have been ordered de
tained or who have been unable 
to meet conditions of release, this 
Rule reaches those defendants 
who find themselves in circum
stances most closely analogous 
to those of the parolees dis
cussed in M01'1'issey. (The Court 
in M o1'1'issey emphasized the need 
for a hearing "to warrant the pa
rolee's continued detention" where 
there would be a "substantial time 
lag between the arrest and the 
eventual determination by the pa
role board.") Although the Rule 
does not provide for an adversary 
hearing in other cases, this does 
not appear to run contrary to any 
foreseeable application of M01'1'is-

sey to the pretrial proceedings in 
criminal cases.5 

Subdivision (a) 
Not lin~ited to felony cases. 

The adversary detention hearing 
provided under this Rule is not 
limited to cases in which the crime 
charged is a felony. ACC01'd, Nat'l 
Advisory Comm'll on Criminal 
Justice Standards and Goals, Cor
rections Standard 4.5 (3) (1973). 
Such a limitation is not uncommon 
under existing rules and statutes 
on preliminary hearings, e. g., Cal
if.Penal Code § 859b; La.Code 
Crim.P. art. 291; Mont.Rev.Codes 
§ 95-1201; Tex.Code Crim.P. art. 
16.01; Wis.Stat. § 970.03, al
though the limitation is sometimes 
expressed in terms of cases not 
triable by the magistrate, e. g., F. 
R.Crim.P. 5ec); 38 Ill.Rev.Stat. 
§ 109-1 (b)(3). 
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Whatever one might think about 
the wisdom of confining the right 
to a traditional preliminary hear
ing to felony cases, it seems clear 
that the right to a detention hear
ing under these Rules should not 
be so limited. In view of the 
purposes of this hearing, as de
scribed above, misdemeanor de
fendants are equally deserving of 
its protection. Extending the 
right to a detention hearing to 
misdemeanor defendants will not 
impose a great burden upon mag
ish'ates, as relatively few of such 
defendants will come within the 
terms of this Rule. A misde
meanor defendant who does not 
want his trial delayed by the 
scheduling of a detention hearing 
could waive or not demand such a 
hearing, as provided in subdivi
sion (b), in/r·a. 



Rule 344 RULES OF CRIMINAL PROCEDURE Art. 3 

Limitation to defenda,nts in cus
tody. Under this Rule, in contrast 
to Rule 481, infra, on the pretrial 
judgment of acquittal, the proce
dure is available only if the de
fendant is detained, either because 
he has been ordered detained 01' 

because he has been unable to 
meet conditions of release. 

Existing rules and statutes on 
preliminary hearings do not limit 
the right to defendants in custo
dy, which is certainly understand
able in light of the traditional 
functions of the preliminary hear
ing, as discussed above. But in 
these Rules those functions are 
more directly served by other pro
visions which are not limited to 
defendants in custody. This Rule 
is primarily intended as a protec
tion against unconstitutional and 
unnecessary pretrial detention, 
and thus is properly limited to the 
situations indicated. The defend
ant who has obtained his pretrial 
release onl:' by meeting the finan
cial or other conditions imposed 
by the magistrate at the defend
ant's in-custody appearance has 
not gone without protection; he 
has received an ex parte deter
mination as to probable cause and 
need for taking custody under ei
ther Rule 221(b) or Rule 311. See 
M. A. P. v. Ryan, 285 A.2d 310 
(D.C.App.1971), holding that 
there is "nothing fundamentally 
unfair in not affording the juven
ile the right to a probable cause 
hearing when the juvenile is not 
detained prior to tria1." 

Right notwithstanding indict
ment. Under present law, the 
prosecutor may cut off a defend
ant's right to a preliminary hear
ing eitr.el' by securing an indict-
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ment before arrest or by obtain
ing one after arrest but before 
the scheduled time of the prelimi
nary. See, e. g., United States v. 
Gilchrist, 347 F.2d 715 (2d Cir. 
1965); Burke v. Superior Court 
In and For Pima County, 3 Ariz. 
App. 576, 416 P.2d 997 (1966). 
The notion is that the function of 
the preliminary-to test probable 
cause-is mooted by a grand jury 
indictment, which itself furnishes 
probable cause. 

It has been questioned, how
ever, whether the defendant's 
right to a preliminary hearing 
"should depend upon the outcome 
of a race between counsel 
* <)C- -x- and the grand jury act-
ing upon the charge." Blue v. 
United States, 119 U.S.App.D.C. 
315, 342 F.2d 894 (D.C.Cir. 
1964), certiorari denied 380 U.S. 
944, 85 S.Ct. 1029, 13 L.Ed.2d 
964. ALI Model Code of Pre-Ar
raignment Procedure § 350.1(1) 
CT.D. # 5, 1972) rejects the posi
tion under existing law, which is 
explained in the Commentary in 
these terms: "Because of the im
portance the Code puts on the 
screening function of the prelimi
nary hearing and because of the 
recognition of discovery as a le
gitimate function of the hearing 
in a system that does not provide 
for depositions in criminal cases 
-x- <)C- or. the grand jury indict-
ment is not an adequate 01' fair 
substitute for a preliminary hear
ing." 

Because the detention hearing 
under these Rules performs dif
ferent functions, the failure to 
limit the hearing to cases in 
which the defendant has not been 
indicted rests upon somewhat dif-
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ferent grounds. The hearing is 
intended to comply with the spirit 
of the Morrissey decision, supm, 
and thus the underlying assump
tion is that constitutional protec
tion against unnecessary custody 
is best served by a prompt adver
sary hearing. This is no less 
true where the prosecuting attor
ney has first obtained an indict
ment in secret ex parte proceed
ings. Moreover, the hearing un-

del' these Rules is not limited to 
the probable cause issue, and thus 
the argument that the matters to 
be cons~dered at the hearing have 
been mooted by the indictment is 
not valid. 

It should be kept in mind that 
under these Rules offenses may 
be prosecuted by indictment only 
to the extent required by state 
constitution. 

1 It has 1)('('n llot('c1, however, that such comments as tlH'~(, arl' npllarently 
baseel upon an erl'oncous aSSUlll]ltion that a pl'ohabll' cause determination 
is cOllllllonly llladl' pl'olllptlyupol) till' arrl'stl'e's aJ)llcm'ance befm'c a judicial 
offic('l·. ~PP Adylsory COllllllittl'(, Notp to Proposed Anwnellllcnt to F.RCrilll.P. 
fi (Prl'liminl1l'j' Draft, ID70); La}<'ayl' and Hl'lIlington, ('rmtl'()llill!1 the Police: 
'l'lte Jltd!Je'.~ Role in J[(li.'ill!l ancl. HcL'icut'in!l Low NII/oJ'cclI/cnt Dccision8, G3 
l\lich.L.Hcy. D87, DUG-DD (lDG5). 

2 The lattcr lIlust incluell': "(a) written notice of the claimed violationB 
of parolc; (ll) <lisclosUl'l' to til(' IlHroll'P of eyidl'IlCe against him; ec) oppor
tunity to he heard in l)(,l'son anel to I)resl'ut witnesses and elocnml'ntnry CYi
dl'ncp; (el) the right to confl'ont and CI'Oss-('xamine adverse witnesses (\\I11('::;s 
the hcaring officer specifically fim];; gooel cause for not allowing confronta
tion); (p) It 'ncutrnl and dctachl'el' hearing hody Such as a traditional parole 
board, llll'llIbcrs of whi('h lll'eel not be judicial offi('('l'H or lawycrs; and (f) 
It writtl'n statC'll1cnt hy the factfinclers as to the cyidl'ncc relied Oil and rca
~ons for revoldng ])l1l'ole." ld. at 480. 

3 An inelictt'cl defenelant is not conl'\titutionall,Y ('lltitIeel to a prcliminary 
hearing. As held in Go](lRlly Y. Unitetl Statl's, 1GO U.R. 70, 73, 1G S.Ct. 210, 
40 L.l·Jc1. 343 (18D5): "'1'hl' contention at hal' that Ilec:tusc thcrc harl he en no 
prl'liminary l'xamination of the accuscd, 11(' was thercby dClll'iY('(1 of his 
constitutionlll. gnarnntt'e to hc confront\'ll by the witnt'sscR, hy lllerc statt'mcl1t 
delllonstrntt's its ('1'1'01'." 

(Joldsby Jt'n 01ll'11 the question whetl1('r a dcf('lJ(lnnt ])rocceded against 
only by nn information is cutitl('d to a proiJahlc cause hearing. An affirmn
tiv(' nnswl'l' was snggl'stl'cl hy the SUIH·t'1l1C Court when it first hl'ld, in 
Hmtaclo Y. 1'l'opl(' of Stat" of California, 110 U.S. 51G, 4 ~.Ct. 111, 28 L.Ed. 
232 (1884), that ~rantl jury inrli(·tmcut was not l'l'qnil'cd as a matter of dne 
I)1'OC(,81'\. At issut' was n. Cnlifol'nin constitntionnl lll'ovision thnt "offenst'R 
heretoforc l'cqnir('(] to bl' prosl'('uter\ hy iIHlictmcnt shall hl' ])rosecntcd hy 
information, after t'xaminntion anel COl1l1l1itnll'nt hy n magistratc, or hy 
indictment, with or without snch examination and commitnwilt, as l11t\y be 
pr!'RCl'ihl'd by law." 'rill' c'ourt 1wld: 'TiYJc are unahlc to say that the substi
tution for a IH'ef;('11tll1('nt or inc1ictnwnt hoY n. grand jury of the ]lrocl'('(ling' hy 
information, nftl'r examination 1111(1 conuuitl111'nt hy a magistrate, certifying 
to the l)l'obahle gnilt of til(' dej'('IHlant, with the right on his part to thc aid of 
coul1sel, amI to thl' Cl'osR-l'xnmil1ation of the witl1eHses J)rodnced for thc ]1rOSC
cntiOIl, is not (lue In'ocess of law." It waf; Sl)('('ifically noted that. thc Califor
nin prcliminary l'xltminntioll IU'oC'C'dt1l'\' "carcfully consi(lcrs and guards the 
substantial jntl'rcst or the }1l'isonl'l'." 

'l'his langungc in JIul'/acl.o intimnted that duepl'occsS doC's not rcquire 
indictmC'nt if (and only if) S0111e other procedurc is availnblC' to cnsurc that 
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defendants are not put to trial (at least in st'rious cases) without an ach'ance 
determination of jU'olJahle cause. However, the Court ruled otherwise in Lem 
Woon v, Oregon, 229 UJ:l. 586, 83 S.Ct. 783, 57 L.Ed. 1340 (1913). This case 
involved a challenge of the fot'IIlc'r Oregon procedure wherehy lU'OSl'cution by 
information was permitted without any verification other than the prosecu
tor's official oath and also without any requiroment of a preliminary examina
tion as a condition prC'CNlent. ~'he Court sununarily dismissed the defendant's 
argument: "The distinction sought to ho drawn lwtweon the presC'nt case and 
that of Hurtado, on the ground that tht' Ort'gon system dicl not require that 
tho information be preceded hy the arrest or proliminary examination of the 
nccllsed, is untl'lwhle. * * * [S]inc(" as this conrt has so often Ileld, tho 
'due proct'ss of law' clause does llOt require the State to adopt the institution 
and j)rocC'dlll'C' of a grand .iury, we aro unahle to seo ul10n what theory it can 
be held that an C'xHminatiOIl, 01' the oPllortllnity for Olle, prior to the formal 
acrllsntion by the district attorlH'Y, is ohligatory upon the States." LCln Waan 
was later relied upon in Ocampo Y. United States, 234 U.S. 91, 34 s,Ct. 712, 58 
IJ.Ed. 1231 (1914), u]lholding, as cOllsistc'nt with the due process requil'l'lllent 
in the Philippines constitution, a procechll'e fOl llrosecution by informatioll, 
without a preliminary hC'aring, where the information was subscribed and 
sworn to by the llroseclltor on the basis of the summoning and examining 
of witnesses. 

4 The MOI'/'is,qcl/ case itself provides little assistance in this regard, but the 
following argt:ments might be made: 

(a) The Oourt in M01'ri88ell c'mphasizec1 the "substantial time lag between 
the al'l'est and t]l(' evC'ntual determination hy the llarole board" and that 
often "the ]larolee is arrested at a place distant from the state institution, 
to which he may be returned hefore the final deciSion is made concerning 
re,'ocation," an(l wpnt on to say that "giyen these. factors" due process 
require" a probable caUSt' <1ptC'rlllination promptly after arrest. Later, the 
Court added that the prohahle cause determination "WOUld be sufficient to 
warrant the parolee's continnl'd dt'tention and retnrn to the state correctional 
institution pC'J1(1ing the final c1l'cision." (The im]lortance of this is highlighted 
by the strong disagreement of Justice Dong1as on this ]lont; he would 
l'eqniro that "if a violation of a condition of parole is involved, rather than 
tIle commission of a llew offC'nsC', there should not be an arrest of the parolee 
and his return to the ]lrison 01' to a local jail.") Thus, it might he argued 
that a 11rohahle cause determination of the 1llal'l'i88ey-type is uniquely 
important in the parole rC'vocation process hecause of the serious consequences 
which flow from the first dpcision of the parole officer: incarceration without 
oPlloJ:tllnity for relC'asc on hail 01' otherwise away from the parolee's homp, 
in the Rtate prison for a snh"tantial time until the parole board acts on the 
casC', By contrast, in a criminal case the defendant will have the opportunity 
to obtain his release on bail and. at most. will be heW in the local jail. (This 
distinction may lose some of its force when account is taken of the fact that 
many (h'fmdants are unahle to gain prl'trial release and arc held until trial
as to Which there may also he a "substantial time lag"-in the local jail, where 
conditions may be as bad or eYC'Jl worse than in the state prison.) 

(h) It lllay also he arguC'd that the nature of the parole revocation 11rocess 
is such that there is a gl'eatel' need for an immediate marshalling and I) reser
yation of relevant eyidC'nce than in a criminal casl'. In 1llol'riS8CII the Court 
('lIlphnsizccl tlll' nC't'd for an inquiry "at or rC'asonably near the lllace of the 
alleg('d 111:1role yiolation or arrest aurl as promptly as convenient aftC'r arrest 
while information is fresh and SOlll'ces are aYailable," and note(l that the 
revocation hearing held later might well be "at a place distant" from the 
point of t11C' arrest or aU('gecl yiolation. (By contrast, a criminal trial is held 
in the locnlc of the alleged offense.) If witnessC's are not immediately tracked 
down and ('!tIled in to give their story, it may be quite difficult to ensure 
their appearance some months Jater at n hearing held at a distant part of the 
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statl', AIRO, the parulpp i:-; in a I(I~~ favorahle position thlln til<' ('I'illlinal 
c1pf('n<1ant ill t('I'Ill~ of his ahility to IWl'J) traC'l, of \\'it!l(,~HeR an<1 ('vi<1l'n('(', fol' 
(i) he will he ill c'lI~toc1y (llll'illg thp Plltirl' int('l'vaI, (ij) lie ",iII Ill' helc1 at 
n (liHtant vlacl', Illaking it mlldl 1ll01'(, elifficlllt fol' him tn c'OllllllllniC'nt(' with 
1'1'i('n<1s, r('latiyl's, anel ('011111'('1, ancl (iii) II(' may !lot hal'p tIl{' assi~t:lnc(' of 
con\lsl'l (the COllrt in .I/0/'/'iNNl'1I (lPC'lill('d to pm:s on that iSSII(,), 

(cl In addition, it llIight Ill' 1ll'gllPcl thnt H J[(J/'/'iN,~ell-typl' lI('al'lng is o[ 
gl'('at('l' impOl'tancl', in til<' dIU' Ill'OCl'SS ~l'ns('. in tIl(' PllI'OI<' I'PY{)C'atio\l sptting 
})(,C'llllI'P tlH' I:hall('('s of an initial mi:-;takl'l1 jIHIglll('nt hy tIw sll]ll'l'\'il'ing JlItl'oll' 
offi('PI' al'C' gl'l'ntl'r thall an ('1'1'01' hy tIl(' J)I'OsP(,lltor in <1l'('i(ling to COIIIII1('I1(,(, a 
Ill'OHl'C'lIti{)II, J·'OI' Olll' thing. tIll' pal'ol(' officl'r is not n la\\'~'l'l' awl mar not 
\1Il(lel'!ltallcl what· ('o!lstitntl's proof of a violation or In'ecisC'I~' what condllct is 
IlI'ORCrihNl, 'rh(' ehancl' of l'1'l'or as to till' lattl'l' i~ ('ompOlllHled h~' the' fa('\ 
(as llotl'c1 ill .lr(J/'l'i,~,~e!Jl that pHl'oll' COll(litioll~ I'('~tri('t llaroll'('!';' " nctivitil'f; 
~uhRtalltiallr hl'yon(l tIll' ()l'(1inal'~' l'l'!,;trictiollS illlPO~pd hy Inw on all indil'iclllal 
eitizl'n" l'tlld m'l' often (jlli tl' yap;ul', sn('il II .... "tIl<' t,ypical 1'('qnil'Plllellt that tIll' 
pnroh'(' ayoi(l 'nllclp;;irahh" :tssoC'iatiolls Ol' COl'1'('RpOncll'IJ('C'," Also, tll(' Ill'O~l'
('ntor. ('onl'rontpcl with tIl{' nltimntl' Ill'('l'ssit~· of 11I'oying thl' cl('f(,lIelant'~ guilt' 
heyolld :t I'paSOllHhll' douht, will lip l'l'ln('tallt to 11l'oeC'l'<1 in II tlonlltfnl ('asp. 
hllt the' llHl'olp offi<'('l' is not ~illlilHl'ly 1'(':;tl'nilH'(]-1'ol' this l'('H;;On, a:; not('<1 in 
.1[()rriNs('lI. I'('\'o('ation "if; Ofj-PIl 1)I'('f('l'l'('d to n lWW prosl'clltion hC'call~l' of til<' 
proc('(lural ('as(' of 1'l'('ol11mitting thl' ille1il'i(lnal Oil tIl(! hasis of n l('ss('1' ~ho\\'il1g 
hy thl' Htatl'," 

5 Hp(, Xot(' ,j. NII/)I'/(, 

1 (b) Scope of hearing. The detention hearing shall include: 

2 (1) Unless waived by a defendant with counsel, a deter-
3 mination of whether there is no less onerous condition 01' 

4 combination of conditions under Rule 341 (a) 01' (b) which 
5 will reasonably assure the defendant's appearance as re-
6 quired and the safety of any person or the community and, 
7 if the defendant is detained by reason of a ruling under 
8 Rule 341(e), the additional determination of whether clear 
9 and convincing evidence showH that the defendant committed 

10 conduct justifying the ruling; and 
11 (2) If the defendant has made u timely motion therefor 
12 or has waived counsel, a determination of whether there is 
13 the probable cause to believe that an offense has been com-
14 mitted and that the defendant committed it required by 
15 Rule 221(c), The motion is timely if made at or before 
16 the time fixed for the detention hearing on the circum stan-
17 ces other than probable cause or the time at which that 
18 hearing is waived, 

Comment 

This subdivision deals with the 
scope of the hearing, which may 
vary somewhat depending upon 
the circumstances of the case and 
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the wishes of the defendant, Un
der clause (1), there is to. be 
a determination of whether there 
is no less onerous condition or 
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combination of conditions under 
Rule 341(a) or (b) which will 
reasonably assure the defendant's 
presence as required and the safe .. 
ty of any person 01' the commun
ity. In addition in those cases 
where the defendant is detained 
by reason of a ruling under Rule 
341(e), there must also be a de
termination by clear and convinc
ing evidence that the defendant 
engaged in the conduct justifying 
that ruling. 

Clause (1) (ii), by comparison, 
applies only when the defendant 
is in custody under a detention 
order. Two additional determina
tions are then called for: first, 
that there is clear and convincing 
evidence that the defendant vio
lated a condition of his release, 
as alleged by the prosecutor un
der Rule 341 (d); and second, 
whether there is no less onerous 
condition or combination of con
ditions of release under Rule 341 
(a) which will reasonably assure 
the safety of any person or the 
community. 

Clause (2) covers the tradition
al probable cause determination. 
It applies to defendants in cus
tody under a detention order and 
also defendants in custody be
cause of inability to meet their 

been raised whether the same 
quantum of evidence is needed at 
the preliminary as is required for 
a lawful arrest. See Miller, Pros
ecution 86-87 (1970); LaFave, 
Arrest 324-27 (1965). It is 
sometimes said that the prelimi
nary hearing probable cause is 
"approximately the same" test as 
that required for issuance of an 
arrest warrant, e. g., People v. 
Stout, 66 Ca1.2d 184, 424 P.2d 
704, 57 Cal.Rptr. 152 (1967). 
But some commentators, e. g., 

Weinberg and Weinberg, The 
Cong?'essional Invitation to 
Avoid the P?'eliminary Hearing, 
67 Mich.L.Rev. 1361, 1369-99 
(1969); Note, 1963 Wash.U.L.Q. 
102, have questioned this on the 
ground that the purpose of the 
preliminary examination should 
be to determine whether there is 
evidence sufficient to justify sub
jecting the defendant to the ex
pense and inconvenience of trial, 
that is, whether there is a proba
bility of conviction. Consistent 
with this view is the approach 
taken in some jurisdictions, ei
ther as a matter of law or as a 
matter of practice, that probable 
cause is to be determined by the 
so-called "prima facie case" test 
-whether a trial judge would 
overrule a motion to dismiss for 

financial conditions of release. failure to make a submissible 
Statutes and court rules typical- case. Miller, sttpm, at 88. Also 
ly state, withoclt explanation, that consistent with this position is 
it is "probable cause" which is to ALI Model Code of Pre-Arraign
be determined at the preliminary ment Procedure § 330.5(3) (T.D. 
examination. Because this is the # 5, 1972). 

same- tet'm which is used to de- The specific reference back to 
scribe the amount of evidence Rule 221(c), sttpra, makes it clear 
needed to arrest, the question has that the term "probable (!ause" 
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refers to the same test as ap
plied when an arrest warrant is 
sought. However one might come 
out in the debate referred to above 
in the context of the traditional 
preliminary hearing, it is clear 
that this is the propel' result un
der this Rule, for (as discussed 
at length in the Comment to sub
division (a), supm) one major 
function of the detention hearing 
is the protection of Fourth 
Amendment rights. The question 
of whether the defendant may be 
forced to go to trial is confronted 
later in the Rule 481 pretrial 
judgment of acquittal procedure, 
where the higher standard is ap
plied. 

The clause (1) determinations 
are to be made unless waived by 
the defendant, while the clause 
(2) deter-mination is to be made 
only upon demand of the defend
ant. This distinction rests upon 
the assumption that detained de
fendants will not often wish to 
question the existence of probable 
cause, while they will most likely 
want a determination of the other 
need-for-custody considerations. 

Both the demand and waiver 
provisions are qualified as to a 
defendant without counsel. Un
der clause (1), waiver is permit
ted only by a defendant with 
counsel. Under clause (2), no de
mand is required if the defendant 
has waived counsel. ALI § 330.1 

(2) provides that waiver of pre
liminary examination is possible 
only by a defendant represented 
by counsel; as the draftsmen 
noted: "It is particularly import
ant in the case of an unrepre
sented defendant to have some ju
dicial test of the evidence at least 
at one stage in the case before 
trial." An additional considera
tion is the fact that an unrepre
sented defendant may not make 
an intelligent waiver. See Miller, 
Prosecution: The Decision to 
Charge a Suspect with a vrlme 
ch. 6 (1969), noting the subtle 
influences which are used to ob
tain waivers from uncounseled de
fendants. For these reasons, the 
praetice has developed in some ju
risdictions not to accept a waiver 
of the preliminary from a defend
ant not represented by counsel. 
Ibid. 

Former Uniform Rule 6(c) 
states: "Notwithstanding a waiv
er of preliminary examination, 
the magistrate on the demand of 
the prosecuting attorney shall ex
amine the witnesses for the State 
and have their testimony reduced 
to writing or taken in shorthand 
and transcribed." No comparable 
provision has been included here 
as to the detention hearing; if 
the prosecutor desires to preserve 
testimony he may take advantage 
of the procedures set forth in 
Rule 431, infm. 

1 (c) Time of hearing. The detention hearing shall be held 
2 within a reasonable time not later than [five] days after the com-
3 mencement of a defendant's detention, but: 
4 (1) With the consent of the defendant and upon a show-
5 ing of cause, taking into account the public interest in the 
6 prompt disposition of criminal cases, the hearing may be 
7 continued one or more times; and 
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8 (2) In the absence of consent by the defendant, the hear-
D ing may be continued only upon a showing that extraordi-

10 nary circumstances exist and that delay is indispensable to 
11 the interests of justice. 

Comment 

Time limits 
In a number of jurisdictions 

the rules or statutes express the 
policy that the preliminary hear
ing should be held rather prompt
ly following the appearance be
fore the magistrate, but do not 
set a specific outside limit on the 
time interval. See, c. g., La.Code 
Crim.P. art. 293 ("promptly"); 
Maine RCrim.P. 5ec) ("within a 
reasonable time"); N.Y.Crim.P. 
Law § 180.10(2) ("a prompt 
hearing"). Elsewhere time limits 
fixed in terms of days are speci
fied. See e. g., F.RCrim.P. 5(c) 
("within a reasonable time but in 
any event not later than 10 days 
following the initial appearance if 
the defendant is in custody and 
not later than 20 days if he is not 
in custody"); Alaska R.Crim.P. 
5(e)(2)(iii) (same); Calif.Penal 
Code § 859b ("not less than two 
days, excluding Sundays ann holi
days," and, if the defendant is in 
custody, "within 10 court days"); 
Colo.R.Cl'im.P. 5(c), 5(c)(1) 
("within thirty days"); Fla.R 
Crim.P. 3.131(b) (within 72 
hours except where defendant not 
in custody or in capital or life 
case seven days); Nev.Rev.Stat. 
§ 171.196 ("within 15 days"); 
Pa.RCrim.P. 119(f) ("not less 

ant if the defendant has been re
leased from custody or within 10 
days if the defendant is in cus
dy and bail has been fixed in ex
cess of $500"). ALI Model Code 
of Pre-Arraignment Procedure § 
310.5(3) (T.D. #5, 1972) pro
vides for a hearing "within ten 
days if the defendant is in cus
tody and within thirty days if he 
is not in custody." 

This subdivision follows the 
most recent revision of the Fed
eral Rules and the ALI provision 
just cited in setting an outside 
time limit which must be met, ex
cept when extended due to unusu
al circumstances. Although there 
is always some danger that fixed 
time limits will be taken as the 
rule of thumb in practice, such 
practice would not be consistent 
with this Rule, which (unlike 
some of the provisions quoted 
above) does not merely require 
that the hearing occur within 
that time. Fixing a usual outer 
limit is deemed preferable to a 
mere "reasonable time" require
ment standing alone, given the in
herent ambiguity in that phrase. 
The period of five days was se
lected on the assumption that a 
longer time would be inconsistent 
with the purposes of the hearing, 

than three nor more than ten and that a shorter time might be 
days after the preliminary al'- unrealistic in practice, leading to 
l'aignment"); Wis.Stat. § 970.- adjournment as a matter of rou-
03(2) ("within 20 days after the tine. As the draftsmen of the 
initial appearance of the defend- ALI provision noted, "it seems 
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preferable to provide periods that 
would enable the magistrate to 
exert some pressure against pro
tracted delay." 

Extensions 

Existing rules and statutes 
commonly recognize that it is 
sometimes necessary to delay the 
hearing longer than usually is al
lowed. See, e. g., Calif.Penal 
Code § 861 (postponement al
lowed "for good cause shown," 
but not "for more than two days 
at each time, nor more than six 
days in all, unless by consent or 
on motion of the defendant"); 
Colo.RCrim.P. 5(c) (1) (continu
ance upon showing of "good 
cause"); Nev.Rev.Stat. § 171.196 

(extension "for good cause 
"hown"); Pa.RCrim.P. 1119(f) 
(extension "for cause shown"); 
Wis. Stat. § 970.03(2) (extension 
"on stipulation of the parties 01' 

on motion and for cause"). 

This subdivision does not use 
the traditional language; instead, 
it follows very closely the lan
guage in recently revised F.R 
Crim.P. 5(c) and Alaska RCrim. 
P. 5(e)(2). This language is 
preferred, as it stresses (a) that 
the process may not be delayed by 
a continuance at this point merely 
bec!' <.se the defendant consents, 
and (b) that in the absence of 
such consent a particularly strong 
showing must be made by the 
prosecuting attorney. 

1 (d) Procedures. The [magistrate] shall issue process 
2 necessary to summon witnesses within the state for either the 
3 prosecuting attorney or the defendant. The prosecuting attor-
4 ney shall offer evidence in support of the continuation of the 
5 defendant's custody. The defendant may offer evidence in his 
6 behalf. Each witness, including a defendant testifying in his 
7 own behalf, shall testify under oath or affirmation and may be 
8 cross-examined. The [magistrate] may make any order with re-
9 spect to the conduct of the hearing that he could make at the 

10 trial of a criminal case. 

Comment 

Process for witnesses 
Existing preliminary hearing 

rules and statutes which go into 
some detail on procedures often 
state that the magistrate shall is-

CJ. Alaska R.Crim.P. 5.1(c). For
mer Uniform Rule 6ec) contains 
such a provision. That provision 
is cal'l'ied over into this Rule on 
the detention hearing on the 

sue process as may be necessary ground that it is wise to give 
for the summoning of witnesses explicit recognition of the right 
for either side. See, e. g., Calif. of compulsory process for the 
Penal Code § 859b; Fla.RCrim. bEmefit of both the prosecuting 
P. 3.131(d); Pa.R.Crim.P. 122. attorney and the defendant. See 
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Note, 51 Iowa L.Rev. 164, 170 
(1965), pointing out that some 
magistrates feel they do not have 
the power to subpoena witnesses. 

Role of prosecutor 
Although seldom treated in ex

isting rules, it seems wise to take 
note of the prosecutor's role so as 
to complete the chronological pic
ture of what is to happen at the 
detention hearing. Ct. ALI Mod
el Code of Pre-Arraignment Pro
cedure § 330.4(1) (T.D. #5, 
1972), which state that the state 
shall be represented by the dis
trict attorney. As observed in 
the Note to that section: "In 
some jurisdictions, the State is 
not represented by an attorney 
and the preliminary hearing is 
handled by the arresting officer 
or by the judge." 

Defendant may introduce evi
dence 

Provisions to the effect that 
the defendant may introduce evi
dence on his own behalf are quite 
common. See, e. g., F.R.Crim. 
P. 5.1(a); Alaska RCrim.P. 5.1 
(c) ; Calif.Penal· Code' § 866; 
Colo.R.Crim.P. 5(c) (2); Fla.R 
Crim.P. 3.131(f). It is less often 
expressly stated that the defend-

ant may testify, but it is wise to 
make this clear, as is done in ALI 
§ 330.4(5) and in the Alaska and 
Florida rules just cited. 

Cross-examination 
The right of the defendant to 

cross-examine the witnesses 
against him is frequently given 
explicit recognition. See, e. g., 
F.RCrim.P. 5.1(a); Alaska R. 
Crim.P. 5.1(b); Calif. Penal Code 
§ 865; Fla.R.Crim.P. 3.131(e). 
Less common are provisions ex
pressly recognizing the prosecu
tion's right to cross-examine any 
defense witnesses, see c. g., Wis. 
Stat. § 970.03(5), including the 
defendant if he testifies, see e. g., 
Alaska RCl'im.P. 5.1(c); Fla.R. 
Crim.P. 3.131(f). 

Magistrate's conduct of the hear
ing 

The last sentence hereof is 
substantially identical to that of 
ALI § 330.4(6). Under this pro
vision, the magistrate may, for 
example, provide for the exclu
sion and separation of witnesses, 
see Alaska RCrim.P. 5.1(f); 
Fla.R.Crim.P. 3.131(g), and may 
decline to admit evid~nce which 
is irrelevant or cumulative. 

1 (e) Testimony by defendant. If the defendant testifies at the 
2 hearing, he may nonetheless decline to testify at trial, in which 
3 case his testimony at the hearing i~ not admissible in evidence. 
4 If the defendant testifies at trial, his testimony at the detention 
5 hearing is admissible in evidence to the extent permitted by law. 

Comment 

No waiver of privilege at trial testimony at preliminary proceed-
The first part of the first sen- ings does not constitute a waiver 

tence accords with the general of his privilege not to testify at 
rule that the defendant's giving of trial, 8 Wigmore, Evidence § 2276 
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( McNaughton rev. 1961). See, 
e. g., Overend v. Superior Court 
of City and County of San Fran
cisco, 131 Calif. 280, 63 P. 372 
(1900) (testimony by defendant 
at preliminary hearing); People 
v. Williams, 25 Ill.2d 562, 185 N. 

·E.2d 686 (1962) (testimony of 
defendant on motion to suppress 
physical evidence); State ex reI. 
Goodchild v. Burke, 27 Wii!.2d 
244, 133 N.W.2d 753 (1965), cel'
tiorari denied 384 U.S. 1017, 86 
fi.Ct. 1941, 16 L.Ed.2d 1039 (tes
timony of defendant on motion to 
suppress confession). 

Admissibility of testimony at 
trial 

Generally, it appears that testi
mony given by the defendant at 
preliminary proceedings is admis
sible again:lt him at trial; see 
Wigmore, supra. Thus, it has 
been held that testimony given by 
the defendant at a preliminary 
hearing may be admitted at his 
trial without conflicting with his 
exercise of the privilege at the 
trial. Bennett v. State, 68 Fla. 
494, 67 So. 125 (1914). 

Howevel', account must be tak
en of Simmons v. United States, 
390 U.S. 377, 88 S.Ct. 967, 19 L. 
Ed.2d 1247 (1968), where the 
Court held that testimony given 
by a def?ndant in. order to estab
lish his ::itanding to object to ille
gally seized € -'dence may not be 
used against him at his trial on 
the question vf guilt or inno
cence: 

Those courts which have al
lowed the admission of testimo
ny given to establish standing 

Unlf. Rules Cr.Proc. Approved Draft-B 85 

have reasoned that there is 
no violation of the Fifth 
Amendment's Self-incrimina
tion Clause because the testi
mony was voluntary. As an 
abstract matter, this may well 
be true. A defendant is "com
pelled" to testify in support of 
a motion to suppress only in 
the sense that if he refrains 
from testifying he will have to 
forego a benefit, and testimony 
is not always involuntary as a 
matter of law simply because it 
is given to obtain a benefit. 
However, the assumption which 
underlies this reasoning is that 
the defendant has a choice: he 
may refuse to testify and give 
up the benefit. When this as
sumption is applied to a situa
tion in which the "benefit" to 
be gained is that afforded by 
another provision of the Bill of 
Rights, an undeniable tension 
is created. Thus, in this case 
[the defendant] was obliged ei
ther to give up what he be
lieved, with advice of counsel, 
to be a valid Fourth Amend
ment claim or, in legal effect, 
to waive his Fifth Amendment 
privilege against self-incrimi
nation. In these circumstances, 
we find it intolerable that one 
constitutional right should have 
to be sU1'l'endered in order to 
assert another. [Id. at 393-94.] 

it might be argued that the 
analysis in Simmons supports the 
position that test.imony given by 
a defendant at a detention hear
ing should never be admissible 
against him at trial. Given the 
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fact that the hearing is intended 
primarily to protect the constitu
tional rights to non-excessive bail 
and to be free of unreasonable 
seizures, the contention might be 
made that the defendant should 
be allowed to testify in support of 
those rights without waiving the 
privilege. Otherwise, so the ar
gument goes, one constitutional 
right would "have to be SUl'l'en
dered in order to assert another." 
Yet, the analogy to Simmons is 
hardly perfect. In Si1nmons, the 
defendant found himself in a par
ticularly troublesome dilemma, as 
his Fourth Amendment claim 
could not be considered at all un
less he first established his stand
ing, and the kind of testimony re
quil'(~d '0 establish standing (that 
the defendant owned the suitcase 
in which the implements and 
fruits of a robbery were found) 
was certain to be extremely dam
aging. The Court placed great 
stress upon these two factors. 
By contrast, testimony by the de
fendant is not inherently neces
sary to the protection of his con
stitutional rights at the detention 
hearing, and such testimony is 
not of necessity prejudicial in 
character. Indeed, one would or
dinarily expect the testimony to 
be exculpatory in nature. 

For this reason, the Simmons 
rule is not adopted in this subdi
vision. Rathel', the defendant's 
testimony at the hearing is 
barred from the trial only if the 
defendant declines to take the 
stand; otherwise it is admissible 
to the extent permitted by law. 
This is an appropriate compro
mise between a Simmons-type 
rule and the general rule of ad
missibility. The defendant who 
elects to take the stand is thus 
not free from impeachment if he 
relates a story which is inconsist
ent with his prior testimony. On 
the other hand, a defendant who 
prefers not to take the stand at 
trial may follow that preference 
rather than take the stand in an 
effort to explain away his prior 
testimony. Were it otherwise in 
the latter instance, there would 
be a significant (though perhaps 
not unconstitutional) "chilling" 
of his right to remain silent. Cf. 
Brooks v. Tennessee, 406 U.S. 
605, 92 S.Ct. 1891, 32 L.Ed.2d 358 
(1972), holding that a statute re
quiring the defendant to testify 
before any other testimony for 
t.he defense is heard violates the 
privilege against self-incrimina
tion. 

• 1 (f) Evidence. Objections to evidence on the ground that it 
2 was acquired by unlawful means are not properly made at the 
3 detention hearing. Hearsay evidence may be received, if there 
4 is a substantial basis for believing: 

5 (1) That the source of the hearsay is credible; 

6 (2) That there is a factual basis for the information fur-
7 nished; and 
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8 (3) If the evidence concel'llS whether there is probable 
9 cause to believe that an offense has been committed and 

10 that the defendant committed it, that it 'would impose an 
11 unreasonable burden on one of the parties or on a witness 
12 to require that the primary source of the evidence be pro-
13 ducecl at the hearing. 

Comment 

Illegally obtained evidence 
The first sentence hereof corre

sponds to a provision to the same 
effect in F.R.Crim.P. 5.l(a) and 
is consistent with existing law. 
Giordenello v. United States, 357 
U.S. 480, 78 S.Ot. 1245, 2 L.Ed.2d 
1503 (1958). But flee ALI Model 
Code of Pre-Al'l'aignment Proce
dure § 330.3 (T.D. #5, 1972). 

As noted in the Advisory Com
mittee Note to Federal Rule 5.1: 
"Allowing objections to evidence 
on the ground that evidence has 
been illegally obtained would re
quire two determinations of ad
missibility, one before the United 
States magistrate and one in the 
district court. The objective is to 
reduce, not increase, the number 
of preliminary motions." More
over, if motions to suppress were 
to be ruled upon at the detention 
hearing, this would tend to delay 
the holding of the hearing be
cause of the need to obtain the 
presence of additional witnesses. 
And as acknowledged in the Note 
to ALI § 330.3, in most cases "it 
would be unrealistic and unwork
able to expect the suppression is
sue to be resolved at the prelimi
nary hearing unless the prelimi
nary hearing were to be postponed 
until there had been an opportu
nity for the defense to engage 
in enough discovery to know what 
possibly excludable evidence will 
be offered by the prosecutor and 

what grounds may be available to 
the defendant .for suppression." 

The position taken herein on 
this poi·nt is not really inconsist
ent with ALI § 330.3, as the pre
liminary hearing under the ALI 
provisions serves a different 
function; the question is whether 
the prosecution has evidence suf
ficient to convict, and dismissal 
normally bars subsequent prose
cution for the same offense. 
Thus, the ALI preliminary is 
more akin to the motion for a 
pretrial acquittal provided for in 
judgment of Rule 481, in/m, 
which is determined by the trial 
court and which may be made sub
sequently to determination of any 
suppression motion. 
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Hearsay 
In most jurisdictions the rules 

of evidence do not apply to the 
preliminary hearing, e. g., Delay 
v. Brainard, 182 Neb. 509, 156 
N.W.2d 14 (1968); People v. 
Jones, 75 IlI.App.2d 332, 221 N. 
E.2d 29 (1966), although there is 
some authority to the contrary, e. 
g., Goldsmith v. Sheriff of Lyon 
County, 85 Nev. 295, 454 P.2d 86 
(1969). The issue is seldom dealt 
with in rules and statutes dealing 
with preliminary hearings (but 
sec!. F.R.Crim.P. 5.1(a), providing 
that "the finding of probable 
cause may be based upon hearsay 
evidence in whole or in part"; 



Rule 344 RULES OF CRIMINAL PROCEDURE Art. 3 

Alaska R.Crim.P. 5.1(d), provid
ing that "the admissibility of evi-

_ dence other than written reports 
of experts shall be governed by 
Criminal Rule 26 [evidence]"; 
Colo.R.Crim.P. 5(c) (2), providing 
that the magistrate "may temper 
the rules of evidence in the exer
cise of sound judicial discre
tion") , and as a result the prac
tice varies considerably. For ex
ample, magistrates may generally 
apply one rule of evidence (e. g., 
requiring the establishment of 
corpus delicti before admitting de
fendant's confession) while ignor
ing another (e. g., hearsay). See 
Note, 1963 Wash.U.L.Q. 102 at 
1l8. 

'l'he second sentence is quite 
similar to ALI Model Code of 
Pre-Arraignment Procedure § 

330.4(4). ct. Proposed Amend
ment to F.R.Crim.P. 5.1(a) <Pre
liminary Draft, 1970) (not ulti
mately adopted in same form). 

In support of permitting use of 
hearsay under the circumstances 
described in this subdivision, it 
may be observed that: (1) such 
hearsay will provide a reliable ba
Gis for decision; (2) were the 
rule otherwise magistrates would 
have to be equipped to deal with 
the hearsay rule and all the subtle 
exceptions thereto; (3) were the 
rule otherwise witnesses would be 
more reluctant to assist police be
cause of the need to make an ad
ditional appearance in court; and 
(4) one of the issues before the 
magistrate is probable cause, as to 
which hearsay has traditionally 
been accepted. 

1 (g) Finding and disposition. If the [magistrate] makes a 
2 determination adverse to the prosecuting attorney under subdivi-
3 sion (b), he shall order the defendant released on terms an'i con-
4 ditions appropriate under Rule 341, but the [magistrah.~ shall 
5 not require an undertaking under Rule 341 (b) with which 
6 the defendant is unable to comply. Otherwise, he shall con-
7 tinue the previous conditions of l'elease or order of detention. 
8 [If the defendant's detention is continued, the defendant may 
9 move the court having jurisdiction to try the offense with which 

10 he is charged to amend the order; the motion shall be deter-
1l mined promptly.] 

Comment 

The first sentence deals with financial conditions, that less on
the disposition when the magis- erous conditions will reasonably 
trate "makes a determination ad- assure the presence of the defend
verse to the prosecuting attorney ant; and, as to a defendant in cus
under subdivision (b)." Such a tody under a detention order, eith
determination would be any of the er that there is not clear and con
following: as to any defendant vincing evidence that the defend
who made the necessary request, ant engaged in the conduct alleged 
that there is not probable cause; by the prosecutor under Rule 341 
as to a defendant unable to meet Cd) or that les>l onerous conditions 
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will reasonably assure both the 
presence of the defendant and the 
safety of any person or the com
munity. 

If a determination adverse to 
the prosecutor is made, then the 
magistrate is required to release 
the defendant on appropriate 
terms and conditions, except that 
he may not require an undertak
ing under Rule 341 (b) which 
the defendant cannot meet. This 
means that whenever there is a 
determination adverse to the pros
ecutor, the defendant will gain 
his release. 

In support of the conclusion 
that only release from custody 
should follow a finding of no prob
able cause at the detention hear
ing, the following observations 
may be made: (1) a defendant 
not then in custody is not entitled 
to an adversary hearing on the 
probable cause issue at all, so 
merely requiring release upon a 
finding of no probable cause 
places the previously detained de
fendant in a situation comparable 
to other defendants; (2) even if 
dismissal of the charge were a 
consequence, under these Rules the 
prosecutor could easily begin anew 
merely by starting over without 
custody of the defendant, in which 
caSe there would be no probable 
cause determination in an adver
sary setting; (3) the defendant, 
whether or not in custody, will 
have an opportunity to challenge 
the prosecutor's decision to go to 
trial by resort to the Rule 481 
pretrial judgment of acqnittal pro
cedure; and (4) the prosecutor is 
unlikely to proceed further with 
a case in which no probable cause 
was found, unless he knows of oth
er evidence. 
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No appeal by defendant 
No provision is made fo), appeal 

by the defendant. See ALI Model 
Code of Pre-Arraignment Proce
dure § 330.6 (T.D. # 5, 1972) 
which reads in part: "The court's 
decision upon preliminary hear
ing that there is reasonable cause 
to hold the defendant f0r trial 
shall not be subject to appeal by 
the defendant." As observed in 
the Note thereto: 

Some states permit some 
form of higher court review of 
the decision to hold the defend
ant for trial i most do not. It 
is doubtful whether a right of 
pretrial review would result in 
enough reversals to justify pro
viding such a procedure. A 
California study disclosed very 
few cases in which the defend
ant was released by an appel
late court for lack of reasonable 
cause. See Graham and Let
win, The P?'elimina?'y Hea?ing 
in Los Angeles, 18 U.C.L.A.L. 
Rev. 636, 697 (1971). It is not 
clear that appellate review 
could generally be had any 
sooner than trial, and to grant 
the defendant a right to appeal 
would introduce an additional 
pretrial step with the possibili
ty of greater pretrial delay. 

However, the last sentence of 
the instant subdivision provides 
that the defendant may seek re
lease from the trial court. That 
provision, based upon 18 U.S.C. 
§ 3147, is placed in brackets be
cause it will be inapplicable in a 
state with a unitary court system. 

No appeal by prosecution 

No provision is made for ap
peal by the prosecution. Even in 
jurisdictions which permit the 
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prosecution to appeal from pre
trial rulings which result in dis
mi::S<!R.l of the charge on other 
grounds (e. g., that the charge 
does not state an offense, double 
jeopardy, denial of speedy trial) 
or from pretrial rulings suppress
ing evidence, it is generally not 
open to the prosecution to appeal 
the magistrate's finding of no 
probable cause at a preliminary 
hearing. See, e. g., Ill.S.Ct.Rule 
604. Although not free from am
biguity, ABA Standards, Criminal 
Appeals 1.4(a) (Approved Draft, 
1970) appears to reach the same 
result. 

This state of the law is certain
ly understandable, for the magis
b'ate's decision that there is not 
probable cause in a real sense lacks 
finality. It is generally true that 
the prosecutor is still free to seek 
an indictment against the defend-

ant (resulting in no furthel' need 
for a preliminary hearing) or to 
otherwise "start over" against the 
same defendant on the same 
charge with another preliminary 
hearing. Compare § 330.6, which 
permits the state to appeal, a de
sirable result under the ALI 
scheme, as the preliminary hear
ing cannot be mooted by indict
ment (§ 330.1) and dismissal of 
the complaint for lack of probable 
cause bars further prosecution 
unless the prosecutor obtains re
instatement within 60 days by a 
showing of new evidence (§ 330.-
7), 

Given the fact that under these 
Rules the defendant is released 
but the charge is not dismissed, 
there is no need to permit the 
prosecution to appeal an adverse 
decision by the magistrate. 

1 [(h) Transmittal of documents. The [magistrate] shall trans-
2 mit to the court before whom the defendant will next appear all 
3 documents in the case, but transcripts of recorded proceedings 
4 shall be made or transmitted only if requested by that court.] 

Comment 

This is the counterpart of Rule 
321(e), SUp1'a, See Comment ac
companying that Rule. This sub-
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division is placed within brackets, 
as it will not be applicable in a 
state with a unitary court system. 
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ARTICLE IV 

PRETRIAL PROCEDURES 

PART 1. GENERAL PROVISIONS 

411. Sct ting Times. 
412. Investigations Not to be Impeded. 

PART 2. DISCLOSURE BY PARTIES 

421. Prosecuting Attorney to Allow Access. 
(a) Duty of prosecuting attorney. 
(b) Exceptions. 

(1) Legal work product. 
(2) Pending motion for protective order. 
(3) Protective order. 

0) Risk of harm, intimidation, 01' bribery; 
continuing investigation. 

(ii) Protecting evidentiary value. 
(4) Excision. 

(c) Continuing duty. 
(d) Matters held by other governmental personnel. 
(e) Sanctions for noncompliance. 
(f) In-camera proceedings. 

422. Notice by Prosecuting Attorney. 
(a) Matters furnished automatically. 
(b) Matters furnished upon request. 
Cc) Sanctions for noncompliance. 

423. Disclosure by Defendant. 
(a) Matters to be furnished. 
(b) Access to documents and objects. 
(c) Sanctions for noncompliance. 

PART 3. OTHER DISCOVERY 

431. Depositions. 
(a) When taken. 
(b) Witness who would not respond to subpoena. 
(c) Notice of taking. 
Cd) How taken. 
(e) Place of taking. 
(f) Presence of defendant. 

(1) At discovery deposition. 
(2) At deposition to perpetuate testimony. 
(3) Unexcused absence. 
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Rule 

431. Depositions-Oontinued 
(g) Payment of expenses. 
(h) Substantive use on grounds of unavailability. 
(i) Objections to admissibility. 
(j) Deposition by agreement not precluded. 

432. Investigatory Deposition. 
(a) Authority. 
(b) Attendance. 
(c) When taken. 
(d) How taken. 
(e) Persons present. 
(f) Secrecy. 

(1) Imposition of requirement. 
(2) Scope. 

(g) Notification of rights. 
(h) Immunity. 
(i) Refusal to testify. 
(j) Judicial order. 

Art. 4 

433. Physical or Mental Examination of Prospective Witness. 
ea) Order for examination. 
(b) Report of examining physician. 

434. Obtaining Nontestimonial Evidence from Defendant upon 
Prosecution Motion. 

(a) Authority. 
(b) Emergency procedure. 
Cc) Scope. 
Cd) Contents of order. 
(e) Service. 
(f) Implementation of order. 

435. Obtaining Nontestimonial Evidence from Accused Person upon 
His Motion. 

ea) Authority. 
(b) Oontents of order. 
(c) Implementation of order. 

436. Investigatory Nontestimonial Evidence Order. 
(a) Authority. 
(b) Contents of order. 
(c) Service. 
(d) Emergency procedure. 
(e) Modification and challenge. 
(f) Implementation of order. 
(g) Reports. 
(h) Disposition of evidence. 
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Rule 
437. Obtaining Nontestimonial Evidence from Third-Person upon 

Accused Person's Motion. 
(a) Authority. 
(b) Notice to subject person. 
(c) Emergency procedure. 
(d) Contents of order. 
(e) Service. 
(f) Implementation of order. 
(g) Reports. 
(h) Disposition of evidence. 

438. Comparing Nontestimonia1 Evidence. 
(a) Authority. 
(b) Contents of order. 

PART 4. DISPOSITION WITHOUT TRIAL 

441. Discus~dons Regarding Disposition of Case. 
(a) Meeting. 
(b) Deferring proceedings. 
(c) Aid of court in deve10ping facts. 
(d) Inadmissibility of discussions, statements, and agree

ments. 
442. Pretrial Diversion. 

(a) Agreements permitted. 
(b) Limitations on agreements. 
(c) Filing of agreement and notice. 
(d) Modification of agreement by mutual consent. 
(e) Termination of agreement-resumption of prosecution. 
(f) Termination of agreement-automatic dismissal. 
(g) Modification or termination and dismissa1 upon defend

ant's motion. 
443. Plea Agreements. 

(a) Agreements pel'mitted. 
(b) Concurrence. 

444. Plea of Admission. 
(a) Making. 
(b) Acceptance. 

(1) Understanding. 
(2) V01untarines8. 
(3) Factual basis. 

(c) Plea to other offense. 
(d) Effect. 
(e) Withdrawal. 
(f) Inadmissibility of pleas, statements, and judgments. 
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PART 5. PRETRIAL MOTIONS GENERALLY 

Rule 
451. Pretrial Motions. 

(a) Use. 
(b) Time for motion. 
(c) Matters to be asserted by pretrial motion. 
(d) Hearing. 
(e) Determination. 
(f) Effect of determination. 

PART 6. PARTICULAR PRETRIAL MOTIONS 

461. Motion to Suppress. 
(a) Generally. 
(b) Pre-charge motion. 

462. Transfer of Prosecution. 
(a) For prejudice in the rcounty]. 
(b) Transfer in other case1>. 
(c) Disposition. 
(d) Claim not precluded. 
(e) Proceedingi' on transfer. 

PART 7. JOINDER AND SEVERANCE 

Art. 4 

471. Joinder 01' Dismissal of Offenses upon Defendant's Motion. 
(a) Related offenses defined. 
(b) Joinder of related offenses. 
(c) Dismissal of relatetl offenses. 
(d) J oindel' of unl'(~lated offenses. 

472. Severance of Offenses and Defendants upon Party's Motion. 
(a) When granted. 
(b) Effect of severance on collatel'al estoppel. 

473. Joinder 01' Severance upon Court's Own Motion. 
(a) Joinder. 
(b) Severance. 

PART 8. PRETRIAL JUDGMENT OF ACQUITTAL 

481. Pretrial Judgment of Acquittal. 
(a) Motion. 
(b) Production by prosecuting attorney. 
(c) Ruling. 
(d) Effect of acquittal. 
(e) No appeal by defendant. 

PART 9. PRETRIAL CONFERENCE 

491. Pretrial Conference. 
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Pt. 1 PRETRIAL PROCEDURES Rule 412 

PART 1 

GENERAL PROVISIONS 

Rule 411. [Setting Times.] 
1 After the defendant has appeared, the court having jurisdic-
2 tion to try the offense shall promptly set the time: 

3 (1) On or before which the prosecuting attorney sha11 
4 furnish the matters specified in Rule 422(a); 

5 (2) After which the defendant may request the matters 
6 specified in Rule 422 (b) ; 

7 (3) On or before which the defendant shall furnish the 
8 matters specified in Rule 423 (a) ; 

9 (4) After which the prosecuting attorney may request 
10 access to the matters specified in Rule 423(b); 

11 (5) After which discovery depositions under Rule 431 
12 may be taken only with leave of court; 

13 (6) On or before which pretrial motions under Rule 451 
14 may be made; 

15 (7) On 01' before which a motion for a pretrial judgment 
16 of acquittal under Rule 481 may be made; 

17 (8) If there is to be a pl'etrial conference uncleI' Rule 491, 
18 when it will be held; and 

19 (9) After which, if the case is not disposed of by plea or 
20 otherwise, the court will set it for trial. 

Comment 

This sets forth in one place ref
erences to times to which later 
Rules refer. It woulcl be possible 
for this Rule to specify the times, 
at least in brackets, but it seems 
they should be left to the court's 

discl'etion because they should 
vary according to the nature and 
complexity of the case, whether 
the defendant is in custody, and 
local conditions and practices. 

Rule 412. [Investigations Not to be Impeded.] 
1 Except as to matters to which the prosecuting- attorney need 
2 not allow access under Rule L121 (b) and except as to the defend-
3 ant's lawyer advising the defendant, no party or agent of a party 
4 may discourage Ol' obstruct communication between any person 
5 and any party 01' otherwise obstruct a party's investigation of 
6 the case. 
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Comment 

This is to the same effect as tion 3.I(c) (Approved Draft, 
ABA Standards, Discovery and 1971), ABA Standards, The De
Procedure Before Trial 4.1 (Ap- fense Function 4.3(c) (Approved 
proved Draft, 1970, Alaska R. Draft, 1971). Ct. ABA Code of 
Crim.P. 16(d)(1), and Fla.R. Professional Responsibility DR 
Grim.P. 3.220(e). See ABA 7-109(B). 
Standards, The Prosecution Func-

PART 2 

DISCLOSURE BY PARTIES 

Rule 421. [Prosecuting Attorney to Allow Access.] 
1 (a) Duty of prosecuting attorney. Upon the defendant's 
2 written request, the prosecuting attorney, except as provided in 
3 subdivision (b), shall allow access at any reasonable time to 
4 all matters within the prosecuting attorney's possession or con-
5 trol which relate in any way to the case, including statements, 
6 [portions of grand jury minutes or transcripts,] [law enforce-
7 ment officer] reports, expert reports, reports on prospective 
8 jurors, papers, photographs, objects, and places, and the identity 
9 of persons having information relating to the case. The prosecut-

10 ing attorney's obligation extends to matters within the posses-
11 sion or control of any member of his staff and of any official or 
12 employee of this State who has participated in the investigation 
13 or evaluation .of the case and who either regularly reports or 
14 with reference to the particular case has reported to his office. 
15 In affording this access, the prosecuting attorney shall allow 
16 the defendant at any reasonable time and in any reasonable man-
17 ner to inspect, photograph, copy, or have reasonable tests made. 
18 If a scientific test or experiment of any matter may preclude or 
19 impair any further tests 01' experiments, the prosecuting attorney 
20 shall give the defendant and any person known 01' believed to 
21 have an interest in the matter reasonable notice and opportunity 
22 to be present and to have an expert observe or participate in the 
23 test 01' experiment. 

Comment 

Rather than require the defend- See ABA Standards, Discovery 
ant to secure a court order as and Procedure Before Trial 2.1 
a condition to gaining access to through 2.4 (Approved Draft, 
certain matters, this subdivision 1970); Nat'l Advisory Comm'n 
gives him access automatically. on Criminal Justice Standards 
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and Goals, Courts Standard 4.9 
(1973); F.RCrim.P. 16(a) (1); 
Alaska RCrim.P. 16(b); Fla.R. 
Crim.P. 3.220(a); N.J.Rules of 
Court 3:13-3(a); Wis.Stat. § 
971.23. 

Instead of enumerating at 
great length matters to which the 
prosecutor must automatically al
low the defendant access, this sub
division makes the general rule 
that the defendant must be per
mitted access to all matters with
in the prosecutor's possession or 
control which relate in any way 
to the case. Compare F.R.Civ.P. 
26 (b) (1). It seems that the only 
bases for giving the defendant 
less are adequately covered in the 
"exceptions" specified in subdivi
sion (b), infm. See Commentary 
to Nat'l Advisory Comm'n 4.9. 

The reference to matters w'ith
in the prosecutor's "possession or 
control" derives from ABA s'eand
ard 2.1(a) and Alaska R.Crim.P. 
16(a)(I). See F.RCrim.P. 16(a) 
(1)(A), (C), (D); Idaho Crim.P. 
16(a) (1) (iv); N.J.Rules of Court 
3 :13-3Cc). The reference is to 
the prosecutor in his official ca~ 
pacity, and does not cover private 
files of a part-time prosecutor 01' 

a prosecutor who formerly en
gaged in private. practice. 

The reference "relate in any 
way to the case" is intended to 
denote a breadth similar to that 
created in the civil discovery area 
by F.R.Civ.P. 26(b) (1). 

The reference seems broad 
enough to include matters relat
ing not only to the offense 
charged, but to included offenses, 
punishment, and codefendants. 
As stated in the Commentary to 
ABA Standard, IIDespite its dif-
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ficulties, it would seem that dis
covery would be unworkable with
out the criterion of relevance," 
and "To implement appropriate-
ly the system -x- -}.' -x- the prose-
cutor and the trial judge should 
not be stingy in interpreting the 
meaning of relevance." 

In following the statement of 
the general standard with several 
illustrative examples,' this subdi
vision is similar to F.R.Civ.P. 
26(b) (1) and Nat'l Advisory 
Comm'n. The reference to "por
tions of grand jury minutes or 
transcripts" (compare ABA 
Standard 2.1(a) (iii) ; Fla.R. 
Crim.P. 3.220(a)(1)(v), N.J. 
Rules of Court 3:13-3(a)(3», 
is placed in brackets so that it 
may be omitted by states not 
making any use of grand juries. 

As to deferring disclosure of 
the identity of persons having in
formation relating to the case, see 
subdivision (b)(3)(i), inir·a. Ct. 
Unif.REv. 509. 

The second sentence hereof de
rives from ABA Standard 2.1(d) 
and Alaska R.Crim.P. 16(b)(4). 

The penultimate sentence is 
rather similar to ABA Standard 
2.2(b) tii) and Fla.R.Crim.P. 3.220 
(a) (1) . Current provisions gener
ally specify "inspect and copy or 
photograph," see, e. g., former 
Uniform Rule 28; F.R.Crim.P.16 
(a) (l)(A), (C), CD), but several 
refer to testing, see Fla.R.Crim.P. 
3.220(a) (1); Mont.Rev.Codes § 
95-1803(c); Wis. stat. § 971.23 
(5). The limitations "in any rea
sonable manner" and "reasonable 
tests" are designed to allow the 
prosecuting attorney to put rea
sonable limitations upon the man
ner of inspecting, photographing, 
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copying, or testing necessary to 
safeguard the subject materials or 
objects, even without moving for 
a protective order undel> subdivi
sion (b)(3)(ii), infra. If the 
defense thinks the limitations un
reasonable, it may move the court 
for relief per subdivision (e), in-

1 (b) Exceptions. 

fm, on the ground that the prose
cuting attorney is not complying 
with this Rule. 

The last sentence is rather 
analogous to provision in Mont. 
Rev.Codes § 95-1803(c), and is a 
quid pro quo for the provision of 
subdivision (b) (3) (ii), infnt. 

2 (1) Legal 'lVor'!c l)TOduct. The prosecuting attorney need 
3 not allow access to: 
4 (i) Legal research; or 
5 (ii) Those portions of records, correspondence, re-
G ports, or memoranda which are only the opinions, 
7 theories, or conclusions of the prosecuting attorney or 
8 members of his legal staff. 

Comment 

This is substantially identical 
to ABA Standards, Discovery and 
Procedure Before Trial 2.G(a) 
(Approved Draft, 1970), Alaska 
R.Crim.P. 1G(b) (8), and Fla.R. 
Crim.P. 3.220(c)(1). The rea
sons for having this type of ex
ception are indicated in the Com
mentary to the ABA Standard. 

The word "legal" is included in 
the title hereof to make immedi
ately obvious what appears in the 
text, that the "work" must be the 
"product" of the prosecuting at
torney or members of his lcgcd 
staff, rather than of investigato
ry or expert personnel. Accord
ingly, police reports and laborato
ry reports are not within this ex
ception, and must be disclosed ex
cept as provided in clauses (3) of 
this subdivision, infnt, regarding 
protective orders. 

It should also be noted that the 
"work" is protected only to the 
extent that it contains prosecu
tion lawyers' opinions, theories, 
or conclusions. As stated in the 

Commentary to the ABA Stand
ard :, 
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If the maker is a lawyer on 
th~ prosecutor's staff, the 
source of the particular materi
al or information then becomes 
relevant: whether tha'C source 
is the lawyer's own thought 
processes, or instead, some ex
ternal event. Thus, to the ex
tent that material or informa
tion is comprised of opinions of 
lawyers, e. g., as to the truth
fulness of a witness, as con
trasted with knowledge of some 
facts, e. g., what a witness has 
said, then that material or in
formation is work product un
der subsection (a). Similarly, 
to the extent that material or 
information consists of theo
ries, e. g., about who may have 
fired a gun, rather than facts, 
c. g., whose fingerprints were 
found on it, or the results of 
ballistics tests, that material or 
information is work product as 
here defined. 
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* .* 'X' [TJhe report of an 

attorney as to what he had 
heard, seen. or otherwise per
ceived with his senses or imple
ments would not be protected 

from disclosure, because the re
port would reflect information 
other than his own opinions, 
theories or conclusions. 

1 (2) Pending motion fo';, protective Orde1'. If upon the 
2 defendant's written request for access under subdivision (a) 
3 the prosecuting attomey informs the defendant that he in-
4 tends to, and does in fact, move promptly and not later than 
5 [ten] days thereafter for a protective order, the prosecuting 
6 attorney may deny access, pending the court's ruling on the 
7 motion, to the extent that he reasonably believes the pro-
8 tective order will permit him to do so. 

Comment 

Although subdivision (b) (3) of 
this Rule, infra, puts the burden 
on the prosecuting attorney to 
move for a protective order and 
to show the bases therefor, this 

1 (3) P1'otective 01'der. 

paragraph allows him to maintain 
the status quo pending the mak
ing and consi'deration of the mo
tion. 

2 (i) Risk of hann, 'inti1nidation, 01' b1'ibe1'y; continu-
3 ing investigation. The comt may permit the prose-
4 cuting attorney to defer access for a specified time to 
5 the extent that earlier access would create a substantial 
6 risk to any person of physical harm, intimidation, 01' 

7 bribery or to the extent justified by the need to protect 
8 the integrity of a continuing investigation. Deferral 
9 may not be permitted which prejudices a right of the 

10 defendant or which allows insufficient time before trial 
11 for the defendant to make beneficial use of the infol'ma-
12 tion sought, including any additional pretrial discovery 
13 thereby necessitated. 

Comment 

This provides for protective 01'- Court 3:13-3(d)(1). Cf. Nat'l 
del'S limited to deferring disclo- Advisory Comm'n on Criminal 
sure. As to the risk of harm, in- Justice Standards and Goals, 
timidation, or bribery, compare Courts Standard 4.9 (1973) ; 
ABA Standards, Discovery and Idaho Crim.R. 16(a)(1)(vi). As 
Procedure Befote Trial 2.5(b) to protecting the integrity of a 
(Approved Draft, 1970), Colo.R. contin1ling investigation, compare 
Crim.P. 16(c) (2), Fla.R.Crim.P. Fla.R.Ci~m.P. 3.220(a) (1) Cii); 
3.220(a)(4), and N.J.Rules of N.J.Rules of Court 3 :13-3(g) (1). 
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CJ. ABA Standard 2.6(b); Fla.R. 
Crim.P. 3.220(c)(2L The proviso 
requiring access in time for the 
defense to make beneficial use is 

similar to provisllJn in ABA Stand
ard 4.4 and Alaska RCrim.P. 16 
(d) (4). 

(ii) Pr·otecting evidentiary v(~lue. The court may 
impose reasonable terms or conditions as to the manner 
of inspection, photographing, copying, 01' testing, to 
the extent necessary to protect the evidentiary value of 
any matter to which the defendant seeks access or the 
prosecuting attorney proposes to test. 

Comment 

This is rather similar to the 
many provisions which authorize 
the court to specify the time, place 
and manner and "prescribe such 
terms and conditions as are .iust". 
See, e. y., former Uniform Rule 
28; F.RCrim.P. 16(d)(2); Colo. 
RCrim.P. 16(e); Fla.RCrim.P. 

3.220(a), (b); Maine RCl'im.P. 
16( a); l\Iont.Rev.Stat. § 95-1803 
(c); Nev.Rev.Stat. § 174.265; 
Wis.Stat. § 971.23(4). CJ. ABA 
Standards, Discovery and Proce
dure Before Trial 4.4 (Approved 
Draft, Hl70), Alaska RCrim.P. 16 
(d) (4); Fla.RCrim.P. 3.220(h). 

1 (4) Excision. If only part of a matter is within an ex-
2 ception prescribed by this subdivision, the l)rosecuting at-
3 torney shall allo'w access to a copy of the matter from 'which 
4 the part within the exception has been excised in a manner 
5 showing that there has been excision. 

Comment 

This is similar in concept to 
ABA Standards, Discovery and 
Procedure Before Trial 4.5 (Ap-

proved Draft, 1(70) and Alaska 
RCrim.P. 16(d)(5). 

1 (c) Continuing duty. If any matter which relates to the case, 
2 other than legal work product specified in subdivision (b) (1), 
3 comes within the prosecuting attorney's possession 01' control 
4 after the defendant has had access under this Rule, the prose-
5 euting attorney shall promptly so inform the defendant. 

Comment 

This is similar in concept to a .Tustice Standards and Goals, 
number of current provisions. Courts Standards 4.9 (1973); 
See ABA Standards, Discovery F.R.Crim.P. 16(c); Alaska R 
and Procedure Before Trial 4.2 Crim.P. 16(d)(2); Colo.RCrim. 
(Approved Draft, 1(70); Nat'l P. 16(h); Fla.R.Crim.P. 3.220 
Advisory Comm'n on Criminal (f); Mont.Rev.Codes § 95-1803 
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(c) i Nev.Rev.Stat. § 174.295; N. 
J.Rules of Court 3 :13-3(f) i N.Y. 

Cl'im.P.Law § 240.40 i Wis.Stat. 
§ 971.23(7). 

1 (d) Matters held by other governmental personnel. Upon writ-
2 ten request of the defendant for access to specified matters re-
3 lating to the case which are within the possession or control of 
4 an official or employee of any government but which are not 
5 within the control of the prosecuting attorney, the prosecuting 
6 attorney, except as provided in subdivision (b), shall use diligent 
7 good faith efforts to cause the official or employee to allow the 
8 defendant access at any reasonable time and in any reasonable 
9 manner to inspect, photograph, copy, or have reasonable tests 

10 made. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

1 
2 

Comment 

This is extremely similar to 
ABA Standards, Discovery and 
Procedure Before Trial 2.4 (Ap
proved Draft,. 1970) and Alaska 
RCrim.P. 16(b) (5). If the pros
ecutor's diligent good faith ef-

forts to cause the official or em
ployee to grant the defendant ac
cess are unsuccessful, the defend
ant has available the deposition 
and subpoena provisions of these 
Rules. 

(e) Sanctions for noncompliance. If the prosecuting attorney 
fails to comply with this Rule, the court on motion of the defend
ant or on its own motion shall grant appropriate relief, which 
may include one 01' more of the following: requiring the prose
cuting attorney to comply, granting the defendant additional 
time 01' a continuance, relieving the defendant from making a 
disclosme required by Rule 423, prohibiting the prosecuting at
torney from introducing specified evidence, and dismissing 
charges. 

Comment 

Except for specifying exclusion 
of "specified evidence" rather 
than "material not disclosed" 
and for specifying relief from a 
disclosure duty and dismissing 
charges, this is similar to F.R. 
Crim.P. 16(d) (2), Colo.RCdm.P. 
16(h), Fla.RCrim.P. 3.2200) (1), 
Nev.Rev.Stat. § 174.295, and N.J. 
Rules of Court 3 :13-3(i). Com-

pare ABA Standards, Discovery 
and Procedure Before Trial 4.7 
(Approved Draft, 1970) i Nat'l 
Advisory Comm'n on Criminal 
Justice Standards and Goals, 
Courts Standard 4.9 (1973) i 
Alaska RCdm.P. 16(e); Mont. 
Rev.Codes § 95-1803(c); N.Y. 
Crim.P.Law § 240.40; Wis. Stat. 
§ 971.23(7). 

(£) In-camera proceedings. Upon the hearing of any motion 
under this Rule, the comt may permit all 01' part of any showing 
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3 of cause for denial or deferrql of access to be made in camera 
4 and out of the presence of the defendant and his counsel. Any 
5 in camera proceedings shall be recorded. If the court allows any 
6 access to be denied or deferred, the entire record of the in camera 
7 proceedings shall be sealed and preserved in the court's records, 
8 to be made available to the appellate court in the event of an ap-
9 peal. 

Comment 
This is quite similar to ABA Colo.R.Crim.P. 16(f), Fla.R.Crim. 

Standards, Discovery and Proce- P. 3.2200), Nev.Rev.Stat. § 174.
dure Before Trial 4.6 (Approved 275, N.J.Rules of Court 3 :13-3(d) 
Draft, 1970); F.R.Crim.P. 16(d) (2), and N.Y.Crim.P.Law § 240.
(1), Alaska R.Crim.P. 16(d) (6), 40(5). 

Rule 422. [Notice by Prosecuting Attorney.] 
1 (a) Matters furnished automatically. On or before the time 
2 set by the court, or promptly upon discovering the, matter, the 
3 prosecuting attorney shall furnish to the defendant: 
4 (1) A statement describing any testimony or other evi-
5 dence intended to be used against the defendant which: 
6 (i) Was obtained as a result of a search and seizure, 
7 wiretapping, or any form of electronic or other eaves-
8 dropping; 
9 (ii) Consists of or resulted from any confession, ad-

10 mission, or statement made by the defendant; 01' 

11 (iii) Relates to a lineup, showup, picture, or voice 
12 identification of the defendant, , 
13 and informing the defendant that if he contends that any 
14 of the evidence is subject to suppression under Rule 461, he 
15 must move the court, by a specified time set by the court, 
16 to suppress the evidence; 

17 (2) A statement describing any confession, admission, or 
18 statement of a codefendant intended to be used at the trial; 
19 (3) A statement precisely describing any offense which 
20 the prosecuting attorney intends to show as part of the 
21 proof that the defendant committed the offense charged, if 
22 the defendant has not been prosecuted for the offense and 
23 the offense was allegedly committed at a time other than 
24 that of the offense charged; and 
25 (4) A statement describing any matter or information 
26 Imown to the prosecuting attorney which may not be known 
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to the defendant and which tends to negate the defendant's 
guilt as to the offense charged or would tend to mitigate his 
punishment. 

Comment 

Rule 422 Generally 
This Rule provides for the pros

ecutor to inform the defendant of 
certain matters which the defend
ant may be unable to discover 
merely by utilizing the access pro
vided in Rule 421. Principally, 
these relate to what evidence and 
witnesses the prosecutor intends 
to offer at trial. Subdivision ea) 
specifies what matters must be 
furnished automatically, subdi
vision (b) what must be fur
nished on request, and subdivi
sion (c) sanctions for noncompli-
ance. 

Subdivision (a) 
Clause (1) requires the prose

cutor to inform the defendant of 
his intent to use certain types of 
evidence which might be subject 
to a motion to suppress. Com
pare ABA Standards, Discovery 
and Procedure Before Trial 2.
l(a)(ii), (v), (b)(ii), 2.3 (Ap
proved Draft 1970); Nat'l Advi
sory Comm'n on Criminal Justice 
Standards and Goals, Courts 
Standard 4.9(2), (4) (1973); 
F.RCrim.P. 12(d), 16(a)(1)(A), 
(C); Alaska RCdm.P. 16(b) (1) 
(ii), (v), (2) (ii), (6); Fla.R 
Crim.P. 3.220(a) (l)(iii), (vi), 
(viii), (ix); 38 Ill. Stat. § 114-10; 
La.Code Crim.P. art. 768; lVIont. 
Rev.Codes § 95-1804; N.Y.Crim. 
P.Law § 710.30. 

Clause (2) requires the prose
cutor to inform the defendant of 
his intent to use a codefendant's 
confession, admission or state-

ment at the trial. See N at'l Ad
visory Comm'n 4.9. Of. ABA 
Standard 2.1(a) (ii); Alaska R 
Crim.P. 16(b) (l)(iii); Fla.R 
Crim.P. 3.220(a) (1) (iv). 

Clause (3) is designed to as
sure the defendant fair notice of 
offenses other than the offense 
charged which the state intends 
to show as part of its proof 
that he committed the offense 
charged. The state is generally 
permitted to show such other of
fenses to establish such matters 
as motive, intent, absence of mis
take 01' accident, identity of a 
perpetrator, sex crimes, or a com
mon scheme or plan. See lVIcCor
mick, Evidence § 190 (2d ed. 
1972); 2 Wigmore, Evidence §§ 
300-370 (3d ed. 1940). In condi
tioning its doing so upon its giv
ing advance notice except in cer
tain circumstances, clause (3) 
codifies the result reached in 
State v. Spreigl, 272 lVIinn. 488, 
139 NW.2d 167 (1965). Of. 
State v. Prieur, 277 So.2d 126 
(La.1973). lVIcCormick, Evidence 
453n.56 recommends this ap
proach. Since notice is required 
only regarding offenses intended 
to be shown as part of the proof 
that the defendant committed the 
offense charged, this provision 
has no bearing upon the question 
whether the state should be able 
to show prior offenses to impeach 
the testifying defendant's credi
bility. It seems unnecessary tc 
notify the defendant regarding 
offenses for which he has been 
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prosecuted or offenses committed 
at the same time as the offense 
charged. 

Clause (4) is very similar to 
ABA Standard 2.l(c) and Alaska 
RCrim.P. 16(b)(3). Ct. Nat'l 

Advisory Comm'n 4.9; Fla.R 
Crim.P. 3.220(a)(2). Disclosure 
of this type appears constitution
ally required under Brady v. 
Maryland, 373 U.S. 83, 83 S.Ot. 
1194, 10 L.Ed.2d 215 (1963). 

1 (b) Matters furnished upon request. Upon the defendant's 
2 written request made after the time set by the court, the prose-
3 cuting attorney shall furnish to the defendant and file with the 
4 court: 

5 
6 
7 
8 

9 
10 
11 
12 
13 

14 
15 
16 

(1) A statement generally describing any book, paper, 
document, photograph, or tangible object intended to be 
used in evidence against the defendant and not described 
under subdivision (a) ; 

(2) A statement setting forth the name, address, and oc
cupation of each person intended to be called as a witness 
against the defendant and, so far as reasonably ascertain
able by the prosecuting attorney, any record of criminal 
convictions of each person; and 

(3) A statement setting forth, so far as reasonably as
certainable by the prosecuting attorney, any record of crim
inal convictions of the defendant. 

Comment 
Clause (1) assures the defend- 0), (vi) and F.RCrim.P. 16(a) 

ant information as to all books, (1) (E). Compare Nat'l Advisory 
papers, documents, photographs Comm'n 4.9(1); Alaska RCrim. 
and tangible objects intended to P. 16(b) (1) (i), (vi); Fla.RCrim. 
be used in evidence against him. P. 3.220(a)(l)(i); Idaho Crim.R 
Accord, ABA Standards, Discov- 16(a) (1) (vi); 38 IlI.Stat. § 114-
ery and Procedure Before Trial 9; Mont.Rev.Codes § 95-1803(a); 
2.1(a)(v) (Approved Draft, Wis. Stat. §§ 971.23(3)(a), 971.25 
1970); F.RCrim.P. 16(a) (1) (C). (1). As to the "occupation" ref
See Nat'l Advisory Comm'n on erence, compare ABA Standard 
Criminal Justice Standards and 2.3(c); N.Y.Crim.P.Law § 250.20 
Goals, Courts Standard 4.9 (1). 
(1973); Fla.RCrim.P. 3.220(a) 
(1) (xi); Mont.Rev.Codes § 95-
1803(c); Wis.Stat. § 971.23(4). 

Except for specifying "occupa
tion," clause (2) is very similar to 
provision in ABA Standard 2.1(a) 

Clause (3) is similar to F.R 
Crim.P. 16(a) (l)(B), fJaska R 
Crim.P. 16(b) (vi), N.J.Rules of 
Court 3 :13-3(a) (5), and Wis. 
Stat. § 971.23(2). 

1 (c) Sanctions for noncompliance. If the prosecuting attorney 
2 fails to comply with this Rule, the court on motion of the defend-
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3 ant or on its own motion shall grant appropriate relief, which 
4 may include one or more of the following: requiring the prose-
5 cuting attorney to comply, granting the defendant additional time 
6 or a continuance, relieving the defendant from making a dis-
7 closure required by Rule 423, prohibiting the prosecuting attor-
8 ney from introducing specified evidence, and dismissing charges. 

1 
2 
3 

4 
5 
6 
7 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

Comment 

This is identical to Rule 421(e), 
supra. 

Rule 423. [Disclosure by Defendant.] 
(a) Matters to be furnished. On or before the time set by the 

court, or promptly upon discovering the person or matter, the 
defendant shall furnish to the prosecuting attorney: 

(1) If he intends to call as a witness any person other 
than himself to show that he was not present at the time 
and place specified in the information [or indictment], a 
statement of that fact and of the name and address of the 
person; and 

(2) If he intends to call as a witness any person other 
than himself for testimony relating to any mental dis
ease, mental defect, or other condition bearing upon his 
mental state at the time the offense was allegedly committed, 
a statement of that fact and of the name and address of 
the person. 

A statement filed under this subdivision is not admissible in evi
dence at trial. Information obtained as a result of a statement 
filed under this subdivision is not admissible in evidence at trial 
except to refute the testimony of a witness whose identity this 
subdivision requires to be disclosed. 

Comment 

Rule 423 Generally cutor access to certain matters; 
This Rule provides for disc1o- subdivision (c), inlr'a, covers 

sure by the defendant. This sub- sanctions for failure to comply. 
division (a) provides for the de- This Rule is intended to re
fendant to inform the prosecutor quire disclosures by the defend
of his intent to use certain types ant to the maximum extent per
of testimony and of the witnesses mitted by the defendant's privi
he intends to call to furnish that lege against being "compelled in 
testimony; subdivision (b), in- any criminal case to be a witness 
Ira, requires him upon the prose- against himself." It has been 
cutor's request to allow the prose- argued that that privilege pre-
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eludes requiring the defendant to 
make any disclosure which might 
in any way aid the state in mak
ing its case against the defend
ant, see Williams v. Florida, 399 
U.S. 78, 110, 112, 113, 90 S.Ct. 
1893, 26 L.Ed.2d 446 (1970) 
(Black, J., joined by Douglas, J., 
dissenting in part), but it seems 
clear that the majority in Wil
liams rejected that approach, rea
soning that requiring certain pre
trial disclosure (the substance of 
which is not introduced in evi
dence against the defendant) is 
constitutionally indistinguishable 
from allowing the state a continu
ance at trial on the ground of 
surprise, during which continu
ance the state could take deposi
tions and find rebuttal evidence. 
See id. at 83-86 (majority opin
ion). 

Subdivision (a) 

Subdivision (a) requires the 
defendant by such time as the 
court shall set to disclose to the 
prosecutor his intent to call per
sons as witnesses on certain is
sues and to identify those per
sons. See ABA Standards, Dis
covery and Procedure Before 
Trial 3.3 (Appl'oved Draft, 1970). 

Clause (1) requires this as to 
alibi. See N at'l Advisory 
Comm'n on Criminal Justice 
Standards and Goals, Courts 
Standard 4.9 (1973); F.RCrim.P. 
12.1. Noting that at least 16 
states appeal' to have alibi notice 

rejecting the defendant's conten
tion that requiring him before 
trial to supply the name and ad
dress of an intended alibi witness 
violated his privilege against self 
incrimination and his right to due 
process. But see Scott v. State, 
519 P.2d 774 (Alaska 1974). 

This duty exists only if the de
fendant intends to call someone 
"other than himself" as an alibi 
witness. See Nat'l Advisory 
Comm'n 4.9. This produces a re
sult similar to that of the Florida 
rule involved in Williams and oth
er provisions which except from 
permissible sanctions for noncom
pliance exclusion of the defend
ant's own testimony. See F.R 
Crim.P. 12.1(e); Fla.RCrim.P. 
3.200; Maine RCrim.P. 16(b). 

Clause (l)'s reference, "the 
time and place specified in the in
formation [or indictment]" must 
be read in light of Rule 231(c), 
supm, which requires the infor
mation to state "as particularly 
as possible, the time and place of 
the defendant's alleged commis
sion of the offense," and Rule 232 
(b), supm, which makes the same 
requirement applicable to the in
dictment. Accordingly, no other 
document need be issued to trig
ger the defendant's obligation to 
comply with clause (1). Accord, 
former Uniform Rule 26; Nev. 
Rev.Stat. § 174.087; N.J.Rules of 
Court 3 :11-1; N.Y.Crim.P.Law § 
250.20; Wis.Stat. § 971.23(8). 

requirements of one sort 01' an- The defendant must disclose 
other, the Supreme Court upheld only his intent to call alibi wit-
this type of requirement in Wil- nesses and their identity. See 
Iiams v. Florida, 399 U.S. 78, 90 Mont.Rev.Codes § 95-1803. He 
S.Ct. 1893, 26 L.Ed.2d 446 (1970), need not specify the place where 
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he claims to have been at the 
time of the alleged offense. It 
seems that if he were required to 
do that, he would be "compelled 
in [a] criminal case to be a wit
ness against himself." See Scott 
v. State, 519 P.2d 774, 786-87 
(Alaska 1974). The defendant's 
specification of where he claims 
to have been is undeniably testi
monial, and it seems that attach
ing any trial consequences to it 
would violate the defendant's priv
ilege against being compelled to 
be a witness against himself. If 
no trial consequences can be at
tached, the requirement would be 
unenforceable and it would be mis
leading to set it forth as a duty. 

Clause (2) imposes a similar 
requirement as to testimony re
garding a mental disease, defect 
or other condition bearing upon 
the defendant's mental state at 
the time the offense was allegedly 
committed. 

The clause (2) requirement ap
plies not only where the defend
ant intends to show that he was 
insane at the time the offense was 
committed, see Nat'l Advisory 
Comm'n 4.9 i F.R.Crim.P. 12.2 
(a); Alaska RCdm.P. 16(c) (3); 
Fla.R.Crim.P. 3.210(b); Mont. 
Rev.Codes §§ 95-503(b)(1), 95-
1803(d); N.J.Rules of Court 3:-
12; N.Y.Crim.P.Law § 250.10, but 
in other situations where mental 
disease, defect, or other condition 

of whether he had the mental 
state required for the offense 
charged"); Mont.Rev.Codes § 95-
503(b)(2) (similar) i N.J.Rules 
of Court 3 :12 ("insanity or men
tal infirmity either as a defense, 
as affecting the degree of the 
crime charged, or as a matter 
which should be considered by the 
jury in determining the penalty"). 

In requiring identification of 
the intended witnesses, clause (2) 
accords with ABA Standard 3.3 
("subject to constitutional limita
tions"); Fla.RCrim.P. 3.210(b) 
(insanity); Mont. Rev. Codes § 95-
1803(d) (insanity). 

This subdivision does not re
quire the defendant to identify 
all prospective witnesses. Com
pare F.RCrim.P. 16(b)(1)(C); 
Fla.RCrim.P. 3.220(b)(3). (See 
also the TecipTocal witness dis
closure provisions of N.J.Rules of 
Court 3:13-3(d)(2) and Wis.Stat. 
§ 971.23(3)(a).) Notwithstand
ing the last two sentences hereof, 
defense disclosure of witnesses 
carries some risk of providing 
leads to evidence for the prosecu
tion's case in chief. This risk 
seems justifiable only in the situa
tions covered by clauses (1) and 
(2), where the state has a strong 
need for the information in order 
to avoid surprise. See generally 
Scott v. State, 519 P.2d 774, 785-
86 (Alaska 1974). 

bearing upon the defendant's men- The penultimate sentence here
tal state at the time the offense of is similar in concept to F.R. 
was allegedly committed would be Crim.P. 16(b) (3) ("The fact that 
in issue, see F.RCrim.P. 12.2(b) a witness' name is on a list fur
("mental disease, defect, or other nished under this rule shall not 
condition bearing upon the issue be grounds for comment upon 
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a failure to call a witness"), Alas
ka R.Crim.P. 16(c) (3) ("Notice 
of intent to raise a defense of in
sanity shall not be commented on 
by the prosecution at trial"), 
Mont.Rev.Codes § 95-1803(d) 
(disclosure "for purpose of notice 
only and to prevent surprise"), 
and Wis.Stat. § 971.23(3) (b) 
("No comment or instruction re
garding the failure to call a wit
ness at the trial shall be made or 
given if the sole basis for such 
comment or instruction is the fact 
the name of the witness appears 
upon a list furnished pursuant to 
this section"). This type of pro
vision seems necessary for Fifth 
Amendment reasons. If the de
fendant were compelled to supply 
a pretrial statement of intent to 
offer a particular defense 01' to 
call witnesses, which statement 

could be used in evidence against 
him if he failed to offeL' the de
fense 01' call the witnesses, it 
would seem he would have been 
"compelled in [a] criminal case 
to be a witness against himself." 
Compare Williams v. Florida, 399 
U.S. 78, 84 n. 15, 90 S.Ct. 1893, 26 
L.Ed.2d 446 (1970). 

'l'he final sentence hereof is de
s)gned to protect against the de
fendant's compelled statement 
being used as a lead to evidence 
in the prosecution's case in chief 
which the prosecutor would not 
have obtained but for the state
ment. Ct. Alaska R.Crim.P. 
16( c) (2) ("Information obtained 
by the state under the provisions 
of this section [defense disclosure 
of expert reports] shall be used 
only for cross-examination 01' re
buttal of defense testimony"). 

1 (b) Access to documents and objects. Upon the prosecuting 
2 attorney's written request after the time set by the court, the 
3 defendant shall allow him access at any reasonable times and in 
4 any reasonable manner to inspect, photograph, copy, or have rea-
5 son able tests made upon any book, paper, document, photograph, 
6 01' tangible object which is within the defendant's possession 01' 

7 control and which: 

8 (1) The defendant intends to offer in evidence, except 
9 to the extent that it contains any communication of the de-

10 fendant; 

11. (2) Is a report or statement as to a physical or mental 
12 examination or scientific test or experiment made in con-
13 nection with the particular case prepared by anclrelating to 
14 the anticipated testimony of a person whom the defendant 
15 intends to call as a witness i 01' 

16 (3) Is a report on prospective jurors which relates to the 
17 case, but if parts of the report are only the opinions, theories, 
18 or conclusions of the defendant, his lawyer, or his lawyer's 
19 legal staff, the defendant shall allow access to a copy of the 
20 report from which those parts have been excised in a man-
21 ner showing that there has been excision. 
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22 If the defendant subsequently ascertains that he has possession 
23 or control of such a matter, he shall promptly so inform the prose-
24 cuting attorney. The fact that the defendant, under this snb-
25 division, has indicated an intent to offer a matter in evidence 
26 or to call a person as a witness is not admissible in evidence at 
27 trial. Information obtained as a result of disc10sure under this 
28 subdivision is not admissible in evidence at trial except to refute 
29 the matter disc1osed. 

Comment 

This subdivision is a parallel to 
Rule 421, supra, "Prosecuting At
torney to Allow Access." Its 
scope is necessarily narrower 
than that of Rule 421 because of 
the defendant's privilege not to 
be a witness against himself. See 
Scott v. State, 519 P.2d 774, 786 
(Alaska 1974). It operates only 
"after the time set by the court" 
so that the defendant will either 
have counselor have waived coun
sel under Rule 711, 'infm. 

Clause (1) is similar in effect 
to F.R.Crim.P. 16(b) (l)(A), (2). 
Cf. Nat'l Advisory Comm'n on 
Criminal Justice Standards and 
Goals, Courts Standard 4.9 
(1973); Mont.Rev.Codes § 95-
1803(c); Wis. Stat. § 971.23(4), 
(5). Compare the reciprocal dis
closure provisions of Colo.R.Crim. 

P. 16 (d), Fla.R.Crim.P. 3.220 (b) 
(4), Nev.Rev.Stat. § 174.255, N.J. 
Rules of Court 3 :13-3(b), and N. 
Y.Crim.P.Law § 240.20(4). 

Clause (2) is quite similar to 
F.R.Crim.P. 16(b) (1) (B). Cf. 
ABA Standards, Discovery and 
Procedure Before Trial 3.2 (Ap
proved Draft, 1970). Compare 
the reciprocal disclosure provi
sions of Fla.R.Crim.P. 3.220(b) 
({~ and N.J.Rules of Court 3 :13-
3(d) (2). 

Clause (3) provides as to re
ports on pro~pective jurors a par
allel to the prosecutor's duty un
der Rule 421(a), supr'a, subject 
to a legal work product excision 
based upon Rule 421(b)(1) and 
( 4) , supra. 

1 (c) Sanctions for noncompliance. If the defendant fails to 
2 comply with this Rule, the court on motion of the prosecuting 
3 attorney 01' on its own motion shall grant appropriate relief, 
4 which may include one or more of the following: requiring the 
5 defendant to comply, granting the prosecuting attorney aclditiol1-
6 al time or a continuance, and granting a mistria1. 

Comment 

This subdivision parallels Rule supra (notice by prosecuting at-
421(e), S1tpra (prosecuting attor- tOl'l1ey-·sanctions for noncompli
ney to allow access-sanctions for ance). Each of the provisions 
noncompliance), and Rule 422(c), cited in the Comment to Rule 421 
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(e), s~£pm, applies to defense as 
well as prosecution failure to com
ply. 

It will be noted that this sub
division does not include a pm'allel 
to Rule 421 (e)'s reference, "re
lieving the defendant from mak
ing a disclosure required by Rule 
423." It seems that relieving the 
prosecutor from a disclosure duty 
would be inappropriate and at any 
rate would not be a meaningful 
sanction since the defendant's 
failure to comply will almost never 
be discovered prior to trial, by 
which time the prosecutor wiJI 
have made his disclosures. 

Nor is there any parallel to 
Rule 421 (e)'s reference, "prohibit
ing the prosecuting attorney from 
introducing specified evidence." 
Even a provision 'such as "if the 
failure was deliberate and the 
nondisclosure substantially preju
dices the prosecution's ability to 
refute the evidence, prohibiting 
the defendant from introducing 
undisclosed evidence or testimony 
of undisclosed witnesses," seems 
inappropriate because it may re
sult in punishing the defendant by 
conviction of the substantive of
fense for what was really only his 
lawyer's default, and because even 
if the defendant were responsible 
for the nondisclosure, he might 
not have anticipated this severe a 
sanction. Many notice of alibi 
provisions provide for excluding 
testimony in the event of failure 
to comply. See former Uniform 
Rule 26 i F.RCrim.P. 12.1(e); 

§ 971.23(8) (b). Compare F.R. 
Crim.P. 12.2(b), (d) (notice of 
insanity defense or of expert tes
timony on mental state); Fla.R. 
Crim.P. 3.210(b) (notice of in
sanity); Mont.Rev.Codes §§ 95-
503(b) (2), 95-1803(d) (notice of 
expert testimony on mental state; 
notice of insanity or self-de
fense); N.Y.Crim.P.Law § 250.10 
(notice of mental disease or de
fect excluding criminal responsi
bility). The Florida notice of 
alibi rule involved in Williams v. 
Florida, 399 U.S. 78, 90 S.Ot. 
1893, 26 L.Ed.2d 446 (1970) in
cluded this type of provision, but 
the Court, after noting that the 
threatened sanction was permis
sive and did not run to the de
fendant's own testimony, id. at 80 
& n. 6, stated: 

We emphasize that this case 
does not involve the question of 
the validity of the threatened 
sanction, had petitioner chosen 
not to comply with the notice
of-alibi rule. Whether and to 
what extent'a State can enforce 
discovery rules against a de
fendant who fails to comply, by 
excluding relevant, probative 
evidence is a question raising 
Sixth Amendment issues which 
we have no occasion to explore." 
[Id. at 83 n. 14.] 

See generally Note, The Pre
clusion SCLnction-AViolation of 
the Constitutional Right to Pre
sent a Defense, 81 Yale L.J. 1342 
(1972). 

Colo.RCrim.P. 12.1; 38 IlI.Stat. The reference to granting a 
§ 114-14; Maine RCrim.P. 16 mistrial accords with Fla.R 
(b); Mont.Rev.Codes § 95-1803 Crim.P. 3.220(j) (1). Because of 
Cd); Nev.Rev.Stat. § 174.087(1); double jeopardy considerations, 
N.Y.Crim.P.Law § 250.20(2) ; this sanction should not be used 
Pa.RCrim.P. 312(b); Wis. Stat. without the defendant's consent if 
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the matter may be remedied by a 
continuance. See United States 

v. Jom, 400 U.S. 470, 91 S.Gt. 
547,27 L.Ed.2d 543 (1971). 

PART 3 

OTHER DISCOVERY 

Rule 431. [Depositions.] 
1 (a) When taken. At any time after the defendant has ap-
2 peared, any party may take the testimony of any person by 
3 deposition, except: 

4 (1) The defendant may not be deposed unless he consents 
5 and his lawyer, if he has one, is present or his presence is 
6 waived; 

7 (2) A discovery deposition may be taken after the time 
8 set by the court only with leave of court; 

9 (3) A deposition to perpetuate testimony may be taken 
10 only with leave of court, which shall be granted upon mo-
II tion of any party if it appears that the deponent may be able 
12 to give material testimony but may be unable to attend a 
13 trial or hearing; and 

14 (4) Upon motion of a party or of the deponent and upon 
15 a showing that the taking of the deposition does or will un-
16 reasonably annoy, embarrass, or oppress the deponent or a 
17 party, the. court in which the prosecution is pending 01' the 
18 court of the [district] where the deposition is being taken 
19 may order that the deposition not be taken or continued or 
20 may limit the scope and manner of its taking. Upon de-
21 mand of the objecting party or deponent, the t.aking of the 
22 deposition shall be suspended for the time necessary to make 
23 the motion. 

24 Attendance of witnesses and production of documentary evidence 
25 and ohjects may be compelled by subpoena under Rule 731. 

Comment 

In permitting depositions to b0 25.10; N.H.Rev.Stat. § 517.13 i 
taken for discovery purposes Vt.R.Grim.P. 15(a). See Fla.R. 
without court approval, this sub- Grim.P. 3.220(d) (by the defend
division accords with F.R.Civ.P. ant). 
30(a) and several states' criminal A number of provisions are 
procedure provisions. See Mo. somewhat similar in that, while 
Stat. § 545.400; Mo.R.Grim.P. they require court approval, they 
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are broad enough to permit ap
proval of depositions for discov
ery purposes. See ABA Stand
ards, Discovery and Procedure 
Before Trial 2.5Ca) and Commen
tary (Approved Draft, 1970); 
F.R.Crim.P. 15(a); Alaska R. 
Crim.P. 15(a); lVlont.Rev.Codes § 
95-1802(a) (1); Ohio Rev.Code § 
2945.50; Tex.Code Crim.P. art. 
39.02. 

Rather than requiring court 
approval of discovery depositions, 
this subdivision changes the em
phasis by allowing them without 
court approval, subject to the 
right of a party or deponent to 
move under clause (4) hereof to 
have the court order that the dep
osition not be taken or continued. 

proposed by the opponents of 
change in this are numerous. 
They include possible intimida
tion of witnesses, better oppor
tunity to prepare perjured tes
timony, harassment of prosecu
tors and p0lice officers, extra 
burden on the prosecution offi
cer, increased costs of the ad
ministration of criminal law, 
etc. The interesting thing 
shown by Vermont's experience 
is that all of these "horribles" 
are imaginary. [Id. at 734.] 

Making the opportunity to take 
depositions generally available 
seems especially justifiable in 
light of these Rules' eliminating 
preliminary hearings where the 
defendant is not in custody. 
Compare Commentary to ABA 
Standard 2.5(a). Depositions pro
vide much greater flexibility in 
scheduling than do preliminary 
hearings, and cost less because 
they do not require the presence 
of a judicial officer 01' the use of 
a courtroom. Further, since they 
will normally OCCl-U' at a later 
point in the proceedings than 
would the preliminary hearing, 
the parties will be more likely to 
dispense with them if they find 
that they can obtain sufficient in
formation by such means as in
terviewing the witnesses or exam
ining their statements. The par
ties are unlikely to resort to the 
use of depositions unless they 
think it is necessary, and clause 
(4) is available to prevent abuse. 
The greater availability of infor
mation made possible by deposi
tions will increase the likelihood 
of disposition short of trial. 

A survey of all prosecutors, 
judges of all criminal courts, and 
many defense lawyers in Ver
mont, where the opportunity to 
take depositions in criminal cases 
has been generally available since 
1961, found "no indication that 
these procedures were used for 
blind fishing expeditions," that 
they are probably resorted to in 
less than 8 % of criminal cases, 
that the great majority of re
spondents stated that depositions 
decreased the likelihood of trial 
and "not a single prosecutor, 
judge 01' defense attorney indicat
ed that the likelihood was in
creased," and that there was not 
a single "mention of an instance 
of abuse of these statutes" 01' call 
"for a return of the old law." 
Langrock, Verrnont's Experirnent 
in Crirninal Discovet·y, 53 A.B.A. 
J. 732, 733-34 (1967). The au
thor stated: 

In requiring a defendant's con
The parade of "horribles" es- sent before being deposed, clause 

caping from Pandora's box as (1) accords with F.R.Crim.P. 15 
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Cd) (1), Alaska RCrim.P. 15(c), 
and Vt.RCrim.P. 15(d) (1), and 
seems necessitated by the Fifth 
Amendment. 

Under clause (2), the court will 
set a time after which discovery 
depositions cannot be taken with
out leave of court. Compare 
Alaska RCdm.P. 15(a); Vt.R 
Crim.P. 15(a). 

Clause (3) is similar to, but 
not quite as demanding as, a 
number of current prOVISIOns 
which specify that upon motion 
the court may order a deposition 
"if it appears that a prospective 
witness may be unable to attend 
or prevented from attending a 
trial or hearing, that his testimo
ny is material and that it is nec
essary to take his deposition in 
order to prevent a failure of jus
tice." See former Uniform Rule 
27(a) (1); Maine RCrim.P. 15 
(a); Nev.Rev.Stat. § 174.175(1); 
Wis.Stat. § 967.04. Ct. Colo.R 
Crim.P. 15(a); N.J.Rules of 
Court 3 :13-2(a). Compare F.R 
Crim.P. 16(a)(1)(E), 16(b)(1) 
(C); Calif.Penal Code § 1336; 
Nev.Rev.Stat. § 174.515(1); N.Y. 
Crim.P.Law § 660.20; Wis. Stat. 
§ 971.23(6). 

expense, see subdivision (g), in
/m; if he is in custody it willre
quire a custodian and, as to a 
deposition outside the state, will 
often be infeasible, see subdivi
sion (e), in/m. 

If upon taking a discovery dep
osition a party becomes aware of 
the advisability of perpetuating 
the deponent's testimony, it is 
open to him to seek leave to take 
a perpetuation deposition under 
clause (3). Or he might be able 
to accomplish his l)Urpose under 
subdivision (j), in/m, which spe
cifies, "Nothing in this Rule pre
cludes the taking of a deposition 
-):- * -1\- 01' the use of a deposition, 
by agreement of the parties." 

Clause (4) is very similar to 
F.RCiv.P. SO(d) except in pro
viding for relief before as well as 
during the deposition. It allows 
the court to intervene in the event 
of abuses of the deposition proce
dure. 

The last sentence derives from 
F .RCiv.P. 30 (a) ("The attend
ance of witnesses may be com
pelled by a subpoena as provided 
in Rule 45," and Alaska RCrim. 
P. 15(a) ("Any designated book, 
paper, document, record, record-

It seems important to distin- ing, 01' other material not privi
guish depositions to perpetuate leged may be subpoenaed at the 
testimony from discovery deposi- same time and place of the taking 
tiOllS. See Fla.RCrim.P. 3.190 of the deposition"). Other p1'ovi
(i), 3.220 (d). It seems that the sions on subpoenaing witnesses 
parties should be put on notice for depositions include Colo.R 
that a deposition is to perpetuate Crim.P. 15(a), Fla.RCrim.P. 3.
testimony, because t.hey will likely 220 (d) J N .Y.Crim.P .Law § 660.
examine differell_ r than if it 50(3), and Tex.Code Crim.P. art. 
were a discovery deposition. Fur- 39.04. A number of provisions 
ther, the defendant generally must specify that the court may order 
be present at a perpetuation dep- "that any designated books, pa
osition. See subdivision (f), in- pel's, documents 01' tangible ob
/m. This may produce additional jects, not privileged, be produced 
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at the same time and place." See 
former Uniform Rule 27(a) (1); 
F.R.Crim.P. 15(a); Fla.R.Crim. 
P. 3.190(j)(1); Maine R.Crim. 
P. 15(a); Mont.Rev.Codes § 95-

1802(a) (1); Nev.Rcv.Stat. § 174.-
175(1); N.J.Rules of Court 3:13-
2(a); Wis.Stat. § 967.04(1). Cf. 
F.R.Crim.P. 15(a); Colo.R.Crim. 
P. 15(a). 

1 (b) Witness who would not respond to subpoena. If a party 
2 is granted leave to take a deposition to per:r.i:uate testimony, the 
3 court, upon motion of the party and a showiliJ of probable cause 
4 to believe that the deponent would not respond to a subpoena, 
5 by order shall direct a [law enforcement officer] to take the de-
6 ponent into custody and hold him until the taking of the deposi-
7 tion commences but not to exceed [six] hours and to keep the de-
8 ponent in custody during the taking of the deposition. If the 
9 motion is by the prosecuting attorney, the court, upon further 

10 motion by the prosecuting attorney and a showing of probable 
11 cause to believe that the defendant would not otherwise attend 
12 the taking o:f the deposition, may make the same order as to the 
13 defendant. 

Comment 

The first sentence is quite sim
ilar in effect to Colo.R.Crim.P. 15 
(b). See Mont.Rev.Codes § 95-
1802(a)(2); Wis.Stat. § 967.04 
(1). Cf. former Uniform Rule 27 
(a) (2); F.R.Crim.P.15(a); Alas
ka R.Crim.P. 15(a); Maine R. 
Crim.P. 15(a); Nev.Rev.Stat. § 
174.175(2); N.J.Rules of Court 

3 :13-2 (a). Compare Calif. Penal 
Code § 882. These Rules do not 
provide for requiring bail of a 
material witness. 

The second sentence is to en
sure confrontation so that the 
State will be able to use the depo
sition at trial. Seb subdivision 
(h), intra. 

1 (c) Notice of taking. The party at whose instance the deposi-
2 tion is to be taken shall give all parties reasonable written notice 
3 of the name and address of each person to be examined, the time 
4 and place for the deposition, and the manner of recording. Upon 
5 motion of a party or of the deponent the court may change the 
6 time, place, or manner of recording. 

Comment 

This is generally similar to a 
number of current provisions 
which specify: 

The party at whose instance 
a deposition is to be taken shall 
give to every other party rea-
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time and place for taking the 
deposition. The notice shall 
state the name and address of 
each person to be examined. 
On motion of a party upon 
whom the notice is served, the 
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court for cause shown may ex
tend or shorten the time. 

See former Uniform Rule 27(b) ; 
Alaska R.Crim.P. 15(b); Colo.R. 
Crim.P. 15(c); Maine R.Crim.P. 
15(b); Mont.Rev.Codes § 1802 
(b); Nev.Rev.Stat. § 174.185; 
Wis. Stat. § 967.04(2). 

In providing for a motion to 
change the place as well as the 
time of the deposition, this ac

to change the time, the judge may 
take into account whether the 
parties have had an opportunity 
to interview the witnesses and 
examine their statements. Com
pare Alaska R.Crim.P. 15(a); 
Mont.Rev.Codes § 95-1802(a). 
It will be noted that this sub
division allows the deponent as 
well as the party to make the mo
tion to change time, plal.!e, or man
ner of recording. 

cords with F.R.Crim.P. 15(b), As to manner of recording, see 
Fla.R.Crim.P. 3.220(d) and Vt.R. subdivision (d)(2), in/Ta, and 
Crim.P. 15(b). Upon a motion Comment. 

(d) How taken. The deposition shall be taken in the manner 
provided in civil actions, except: 

(1) If the deposition is taken at a place over which this 
State lacks jurisdiction, it may be taken instead in the man
ner provided by the law of that place; 

(2) It shall be recorded by the means specified in the no
tice; and 

(3) Upon motion of a party and a showing that a party 
or the deponent is engaging in serious misconduct at the 
taking of a deposition, the court by order may direct that the 
deposition's taking be continued in the presence of a [judge], 
in which case the [judge] may preside over the remainder 
of the deposition's taking. 

Comment 

In making the general rule that 
the deposition shall be taken in 
the manner provided in civil ac
tions, this subdivision accords 
with former Uniform Rule 27(c), 
F.R.Crim.P. 15(d), Alaska R. 
Crim.P. 15(c), Fla.R.Crim.P. 
3.220(d), Maine R.Crim.P. 15(d), 
Mont.Rev.Codes § 95-1802(c), N. 
J.Rules of Court 3:13-2(a), Tex. 
Code Crim.P. art. 39.04, and Wis. 
Stat. § 967.04(3). 

Clause (1) covers depositions 
on Indian reservations and en
claves over which the State lacks 

jurisdiction as well as depositions 
outside the state's physical 
boundaries. In providing that 
such depositions may be taken per 
the place of taking's law instead 
of per the prosecuting state's 
civil procedure, clause (1) is some
what similar to that part of F.R. 
Civ.R. 28(b) which provides, "In 
a foreign country, depositions may 
be taken -j(- -x- * before a person 
authorized to administer oaths in 
the place where the examination 
is held, either by the law thereof 
or by the law of the United 
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States." Some current criminal 
procedure provisions treat extra
state depositions, but they do so 
in greatly varying amounts of de
tail. See e. g., Calif.Penal Code 
§§ 1349 through 1362; Fla.R. 
Crim.P. 3.190(j); N.Y.Crim.P. 
Law §§ 680.10 through 680.80; 
Tex.Code Crim.P. arts. 39.04, 
39.07,39.09; Vt.R.Crim.P. 15(h) ; 
Wis.Stat. § 967.04(4)(b). As to 
bringing out of state witnesses to 
the prosecuting state, see Uni
form Act to Secure the Attend
ance of Witnesses From Without 
the State in Criminal Cases 
(1931), which, according to this 
Conference's 1973 Reference 
Book, has been adopted by every 
state except Alabama, Alaska, and 
Georgia. 

In allowing depositions to be 
recorded by other than steno
graphic means clause (2) accords 
with F.R.Civ.P. 30(b)(4), except 
that the latter allows this only 
upon court order. This provides 
a means by which the cost of dep
osition may be minimized. See 
Rule 754 (b), in/m, regarding the 
term "recorded". 

As to clause (3), it should be 
noted that some states authorize 
depositions 01' "conditional ex
aminations" to be conducted be
fore judges 01' magistrates. See 
Calif. Penal Code § 1339; Colo.R. 
Crim.P. 15(d); N.Y.Crim.P.Law 
§ 660.50(2), Tex.Code Crim.P. 
art. 39.03. 

1 (e) Place of taking-, The deposition shall be taken in a build-
2 ing- where the trial may be held, at a place agreed upon by the 
3 parties, or at a place designated by special 01' general order of 
4 the court. If the defendant is in custody or subject to terms of 
5 release which prohibit leaving the State and does not appeal' 
6 before the court and understandingly and voluntarily waive the 
7 right to be present, a deposition to perpetuate testimony shall 
8 not be taken at a place which requires transporting the defend-
9 ant within a jurisdiction which does not confer upon [law en-

10 forcement officers] of this State the right to transport prisoners 
11 within it. 

Comment 
The first sentence is taken from 

Fla.R.Crim.P. 3.220(d). Because 
of the need for the prosecutor and, 
sometimes, an incarcerated de
fendant to be present, the court
house will usually be the most 

1 (f) Presence of defendant. 

convenient place for the deposi
tion. 

The last sentence corresponds to 
Wis.Stat. § 967.04(4) (b). 

2 (1) At discover'Y deposition. The defendant may be p1'es-
::s ent at the taking of a discovery deposition, but if he is in 
4 custody he may be present only with leave of court. 
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Comment 

Normally the defendant's inter
est in being on hand to assist his 
lawyer at the deposition should 
impel the court to grant the de
tainetl defendant's request to be 

present. As to the effect of the 
defendant's presence upon the 
State's ability to use a discovery 
deposition as substantive evidence 
at trial, see subdivision (h), infm. 

1 (2) At deposition to pe1'petuate testimony. The defend-
2 ant must be present at the taking of a deposition to per-
3 petuate testimony, but if his counsel is present at the taking: 

4 (i) The court may excuse the defendant from being 
5 present if he appears before the court and understand-
6 ingly and voluntarily waives the right to be present; 
7 (ii) The taking of the deposition may continue if 
8 the defendant, present when it commenced, thereafter 
9 voluntarily absents himself therefrom; or 

10 (iii) If the deposition's taking is presided over by a 
11 [judge], the [judge] may direct that the depositi01l's 
12 taking 01' part thereof be conducted in the defendant's 
13 absence if the [judge] has justifiably excluded the de-
14 fendant because of his disruptive conduct. 

Comment 

This is an adaptation of Rule the defendant would not be in-
713 (b), infm. However, clause formed by the court as required 
(ii) hereof is patterned after by the latter, respecting a deposi
F.R.Crim.P. 43(b) (1) rather than tion. See Comment to Rule 713 
Rule 713(b)(2), infra, because (b), infta. 

1 (3) Unexcused (Lbsence. If the defendant is not present 
2 at the commencement of the taking of a deposition to per-
3 petuate testimony and his absence has not been excused: 
4 (i) Its taking may proceed, in which case the deposi-
5 tion may be used only as a discovery deposition; or 

6 (ii) If the deposition is taken at the instance of the 
7 State, the prosecuting attorney may direct that the 
8 commencement of its taking be postponed until the de-
9 fendant's attendance can be obtained, and the court, 

10 upon application of the prosecuting attorney, by order 
11 may direct a [law enforcement officer] to take the de-
12 fendant into custody and keep him in custody during 
13 the taking of the deposition. 
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Comment 

Under clauss (i), either the de
fense or the prosecution may pro
ceed with its perpetuation deposi
tion in the defendant's unexcused 
absence, but the deposition may 
then be used only as a discovery 
deposition, with restricted admis
sibility. See subdivision (h), 

infm. But clause (ii), which is 
patterned after Rule 713(c), 
infra, gives the prosecutor the 
further option of having the de
fendant brought in so that the 
deposition wiII have the greater 
admissibility of a perpetuation 
deposition. 

1 (g) Payment of expenses. If the deposition is taken at the 
2 instance of the State, the court may, and in all cases where the 
3 defendant is unable to bear the expense the court shall, direct 
4 the State to pay the expense of taking the deposition, including 
5 the reasonable expenses of travel and subsistence of defense 
6 counsel and, if the deposition is to perpetuate testimony 01' if the 
7 court permits as to a discovery deposition, of the defendant in 
8 attending the deposition. 

Comment 

This is rather similar to F.R. Mont.Rev.Codes § 95-1802(g) ; 
Crim.P. 15(c) and Vt.R.Crim.P. Nev.Rev.Stat. § 174.195; N.J. 
15(c). Compare former Uniform Rules of Court 3:13-2(e); Wis. 
Rule 27(c); Fla.R.Crim.P. 3.220 Stat. § 967.04(4)(b). 
(k); Maine R.Crim.P. 15(c), (g) ; 

1 (h) Substantive use on grounds of unavailability. So far as 
2 otherwise admissible under the rules of evidence, a deposition to 
3 perpetuate testimony may be used as substantive evidence at the 
4 trial or upon any hearing if the deponent is unavailable [as de-
5 fined in Rule 804(a) of the Uniform Rules of Evidence]. A dis-
6 co very deposition then may be so used if the court determInes that 
7 the use is fair in light of the nature and extent of the total exami-
8 nation at the taking thereof, but it may be offered by the State 
9 only if the defendant was present at its taking. [The deponent 

10 is unavailable for purposes of this subdivision if he: 
11 (1) Is exempted by I'uling of the court on the grounds of 
12 privilege from testifying conce1'lling the subject matter of 
13 his statement; 
14 (2) Persists in refusing to testify concerning the subject 
15 matter of his statement despite an order of the court to do 
16 so; 
17 (3) Testifies to a lack of memory of the subject matter of 
18 his statement; 
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19 (4) Is unable to be present 01' to testify at the trial 01' 

20 hearing because of death 01' then existing physical 01' mental 
21 illness 01' infirmity; 01' 

22 (5) Is absent from the trial or hearing and the proponent 
23 of his statement has been unable to procure his attendance 
24 by process 01' other reasonable means, 
25 unless his exemption, refusal, claim of lack of memory, inability, 
26 01' absence is due to the procurement 01' wrongdoing of the pro-
27 ponent of his statement for the purpose of preventing the de-
28 ponent from attending 01' testifying,] If only a part of a deposi-
29 tion is offered in evidence by a party, an adverse party may re-
30 quire him to offer 01' may himself offer all of it which is relevant 
31 to the part offered. 

Comment 

This subdivision treats only the 
matter of sttbstantive use on 
g1'mmds of unavailability because 
it seems that only as to that 
matter do depositions call for 
special rules, 

A state may either incorporate 
a definition of "unavailable" by 
making a cross-reference like the 
bracketed language at the end of 
the first sentence 01' set forth 
such a definition as is done in 

the bracketed third sentence, The 
latter is substantially identical to 
F.RCrim.P. 15(g). 

The last sentence is to the same 
effect as provision in F.RCrim.P. 
15(e), Alaska RCrim.P. 15(d), 
Maine RCrim.P. 15(e), Mont. 
Rev.Codes § 95-1802(e), Nev. 
Rev.Stat. § 174.215(3), Vt.R 
Crim.P. 15(e), and Wis. Stat. § 
967.04(5) (b). 

1 (i) Objections to admissibility. Objections to recelvmg in 
2 evidence a deposition 01' part thereof may be made as provided 
3 in civil actions. 

Comment 

This is identical to former Uni- Vt.RCrim.P. 15(f). See Tex. 
form Rule 27(e), Alaska RCrim. Code Crim.P. art. 39.05; Wis. 
P. 15(f), Maine RCrim.P. 15(f). Stat. § 967.04(6). Compare F.R. 
Mont.Rev.Codes § 95-1802(f), Crim.P. 15(f); Calif.Penal Code 
Nev.Rev.Stat. § 174.225, N.J. * 1345; N.Y.Crim.P.Law § 670.
Rules of Court 3 :13-2(c), and 20. 

1 (j) Deposition by agreement not precluded. Nothing in this 
2 Rule lJrecludes the taking of a deposition, orally or upon written 
3 questions, 01' the use of a deposition, by agreement of the parties. 
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Comment 

This accords with Vt.RCrim. dence, may be used [inte1' alia] by 
p. 15(i). F.R.Crim.P. 15(h) and stipulation of the parties"); Tex. 
Alaska RCrim.P. 15(g) differ Code Crlm.P. art. 39.11 ("The 
only in adding, "with the consent State and defense may agree upon 
of the court." Compare Alaska R. a waiver of any formalities in the 
Crim.P. 15(d) (HAt the trial or taking of a deposition other than 
upon any hearing, a part or all of that the taking of such deposition 
a deposition, so far as otherwise must be under oath"). 
admissible under the rules of evi-

Rule 432. [Investigatory Deposition.] 
1 (a) Authority. The prosecuting attorney may take the testi-
2 mony by deposition of any person believed to possess informa-
3 tion concerning the possible commission of an offense within the 
4 prosecuting attorney's jurisdiction. 

Comment 
Rule 432 generally 

There is general recognition of 
the need for prosecutorial investi
gative authority to obtain rele
vant information from persons 
who will not voluntarily furnish 
that information. In most juris
dictions, the grand jury is uti
lized for that purpose. These 
Rules encourage states to discard 
the grand jury as a screening 
agency in light of available alter
native procedures. See Comment 
to Rule 231 (a), supra. Similarly, 
the granting of direct authority 
to the prosecutor to obtain in
vestigatory depositions is view
ed as preferable to the use of the 
grand jury for that purpose. Re
liance upon the investigatory dep
osition avoids many of the com
plexities that arise in the grand 
jury setting because of the combi
nation of the grand jury's inves
tigatory and screening functions. 
Thus such issues as secrecy, pres
ence of counsel. and scope of ex
amination may be viewed some-

what differently when concern is 
directed at the interests of the 
prosecutor and witness apart from 
the grand jury function of deter
mining probable cause. A pref
erence for a separate prosecutor 
investigative authority is also re
flected in the Nat'l Advisory 
Comm'n on Criminal Justice 
Standards and Goals, Courts 
Standard 12.8 (1973). As stated 
in the Commentary thereto: 

One important tool necessary 
to the proper investigation of 
Cl'iJ;ninal cases is suggested by 
this standard: the prosecutor 
should have the authority to is
sue subpoenas requiring those 
with knowledge of possible 
criminal activity to appear for 
questioning. At present, the 
proseeution must either rely 
upon voluntary cooperation 
(which in a significant num
ber of cases is not forthcoming) 
or utilize the cumbersome de
vice of the grand jury to obtain 
information concerning crim-

120 ! 

! 



Pt. 3 PRETRIAL PROCEDURES Rule 432 
inal activity. This standard 
proposes the more straightfor
ward approach of a subpoena 
issuel directly by the prose
cutor. 
Several states now have pro

visions authorizing investigatory 
deposition procedures on the ini
tiative of the prosecutor. See, e. 
g., Art.Stat. § 43-801 i Fla.Stat. § 
32.20 (and former § 34.14); Ran. 
Stat.Ann. § 22.3101; La.Code 
Crim.P. art. 66. The Model 
Crime Investigation Commission 
Act recommends that similar au
thority be granted to such com
mlSSlOns. See, e. g., N.Y.Un
consol.Laws § 750l. 

Subdivision (a) 

This subdivision grants author
ity to the prosecutor to take an 
investigatory deposition. The 
standard for determining who 
may be deposed is derived from 
N.Y.Crim.P.Law § 190.50 ("The 
people m·ay call as a witness in a 
grand jury proceeding any person 
believed by the district attorney 
to possess relevant information or 
knowledge"). The limitation of 
investigation to possible offenses 

within the prosecutor's jurisdic
tion (ordinarily offenses commit
ted within the district from which 
he is elected) is common to grand 
jury investigations. See, e. g., 
Calif.Penal Code § 388 i Fla.Stat. 
§ 905.16; N.Y.Crim.P.Law § 190.-
55. See also 22 Okla.Stat. § 258 
(prosecutor authority to subpoena 
witnesses for examination before 
the prosecutor limited to felony 
cases triable in that county). 

Current investigatory deposi
tion provisions are divided as to 
whether application must be made 
to the court to utilize that proce
dure. Compa1·e La.Code Crim.P. 
art. 66 (court may issue subpoena 
upon written application of prose
cutor) with Ark.Stat. § 43-801 
(prosecutor "shall have authority 
to issue subpoenas in all criminal 
matters"). This Rule adopts the 
latter approach, which is also uti
lized in most grand jury provi
sions. See, e. g., Calif.Penal Code 
§ 939.2; Tex.Code Crim.P. art. 
20.10. If the prosecutor misuses 
his authority, the witness may 
object pursuant to subdivisions 
(c) and (j), infra. 

1 (b) Attendance. Attendance of witnesses and production of 
2 documentary evidence and objects may be compelled by sub-
3 poena under Rule 731. A written notification of the matters 
4 specified in subdivision (g) shall be served along with the sub-
5 poena. 

Comment 

The issuance of the subpoena 
will be governed by Rule 731, 
which gives the prosecutor auto
matic access to the subpoena au
thority of the court. So as to in
sure that the witness has an ade-

quate opportunity to make an in
formed determination relating to 
exercise of his rights under sub
division (g), a written notifica
tion of those rights must be 
served along with the subpoena. 

1 (c) When tai{en. No deposition may be taken under this Rule 
2 after any person is arre/Sted for, or any citation, summons, arrest 
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3 warrant, [indictment,] or information is issued for, commission 
4 of any offense which is a subject of the deposition 01' any related 
5 offense as defined under Rule 471 (a). Upon motion ot a de-
6 fendant or ,yitness and a showing that a scheduled deposition 
7 is prohibited by this subdivision, the court shall order that the 
8 deposition not be taken except in conformity with Rule 431. 

Comment 

Once prosecution has been initi
ated as'to the subject of an in
vestigation there is a defendant 
whose counsel is entitled to par
ticipate in the deposition proce
dure. Accordingly, once an ar
rest has been made, or a citation, 
summons, warrant, indictment, or 
information issued, the deposition 
procedure of Rule 431, SU1Jra, be
comes applicable. This extends to 
initiation of prosecution for relat
ed offenses under Rule 471(a), 
infm-i. e., offenses "based on 
the same conduct or "aris[ing] 
from the same criminal episode." 
Testimony concerning a related 
offense is certainly "relevant" to 
the defendant's preparation on 
the already initiated prosecution 
Ccf. Rule 421(a), supra), and the 
defendant should have the oppor
tunity to participate in the depo
sition. (Of course, if the witness 
himself is the defendant on the 
related offense, then a Rule 431 
deposition will not be available 
without the defendant-witness' 
consent. See Rule 431(a) (1), 
sum·a.) 

Admittedly, courts may have 
some difficulty in determining 
the relationship between the sub-

ject of the prosecutor's examina
tion and the offense for which an 
arrest has been made or a ci ta
tion, summons, warrant, indict
ment, or information issued. But 
the issue is no more difficult 
than that currently faced in the 
context of an objection to a grand 
jury investigation on the ground 
that the grand jury subpoena 
power is being utilized "for the 
purpose of preparing an already 
pending indictment for trial." 
See United States v. Doe, 455 F. 
2d 1270 (1st Cir. 1972). Indeed 
the standard provided in this sub
division (c) offers more direction 
to the court (and more protection 
against misuse of the investiga
tory deposition process) than the 
approach of the federal courts in 
ruling on such objections. See 
United States V. Doe, supm (ap
plying a "predominant purpose~' 
test). It should be noted in this 
regard that the reference to Rule 
tl71Ca) should clearly indicate 
that the subject matter of the in
vestigation must be defined in 
terms of the transaction and not 
just in terms of the individual 
about whom questions are asked. 

1 (<1) How taken. The deposition shall be taken in the manner 
2 provided in civil actions, except: 
3 (1) It shall be recorded by the means the prosecuting at-
4 torney designates; and 
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5 (2) Upon motion of the witness and a showing that the 
6 taking of the deposition will unreasonably annoy, embarrass, 
7 or oppress the witness, the court may order that the deposi-
8 tion not be taken 01' may limit the scope and manner of the 
9 taking of the deposition. 

1 
2 

3 

4 

5 

6 

7 

8 

9 
10 

11 
12 
13 

Comment 

This subdivision is based upon 
related provisions of Rule 431, 
supra. Clause (1) derives from 
Rule 431(d)(2). Since the prose
cutor is the party seeking the 
deposition, he may designate the 
r(;cording method. 

Clause (2) is derived from Rule 
431 (a) (4), supra. It obviously 
will be difficult for the prospec-

tive witness to make the requisite 
showing in advance of the deposi
tion, but certain situations may 
be anticipated that are likely to 
require court action under clause 
(2) (e. g., where the witness 
claims that he is too ill to be de
posed 01' that repetitive deposi
tions have been scheduled so as to 
harass him). 

(e) Persons present. No person may be present during the 
taking of the deposition except: 

(1) The prosecuting attol'l1ey; 

(2) A stenographer or operator of a recording device; 

(3) An intel'preter, when needed; 
(4) The witness under examination; 

(5) The witness' lawyer; 

(6) A public officer holding the witness in custody; 
(7) A parent or guardian of a witness who is a minor, un

less excluded by order of the court; and 
(8) With the approval of the court, any person whose 

presence is deemed appropriate to protect the physical or 
mental health of any other person present. 

Comment 

This subdivision follows the investigatory deposition in the 
common pattern of grand jury publicity-oriented fashion in 
statutes in limiting the persons which legislative hearings are 
who may be present. In part, sometimes conducted. 
this limitation is designed to pro- The list of persons allowed to 
tect the secrecy of the proceeding, be present is somewhat broader 
but it is also designed to keep the than that found in most grand 
deposition from taking on the ap- jury statutes. Compare, e. g., 
pearance of a public hearing. The former Uniform Rule 10; F.R. 
prosecutor may not conduct the Crim.P. 6ed); Alaska RCrim.P. 
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6. These provisions do not in
clude reference to custodial offi
cers, parents, or persons appro
priate to protect health. B~lt see 
N.Y.Crirn.P.Law § 190.25(3) (cus
odial officer). In the grand jury 
situation, there may be concern 
that such persons will influence 
the grand jury in its determina
tion of probable cause. That con
cern does not exist in this set
ting. Neither is there as great 
concern that the presence of such 
persons wiII improperly influence 
the witness' testimony, since the 
witness wiII have the assistance 
of counsel. Compare United 
states v. Carper, 116 F.Supp. 817 
(D.D.C.1953) (rejecting indict
ment because the presence of the 
deputy marshal holding the wit
ness in custody could have intimi
dated the witness). However, 
sllch concern is not completely 
eliminated with respect to per
sons in the last two categories 
noted, and their presence is there
fore specifically made subject to 
court control. Cf. United Stat"s 
v. Borys, 169 F.Supp. 366 (D. 
Alasb 1959) (indictment dis
miss\!d where parent present 

1 (f) Secrecy. 

during child's testimony on alleg
ed sex offense). 

'1'he last category of persons 
noted in this subdivision is stated 
broadly, rather than by specific 
reference to physicians, since 
there may be situations where 
other persons may be appropri
ately present to protect the men
tal or physical health of the wit
ness or others present (e. g., a 
relative of an extremely nervous 
witness or a police officer as
signed to protect a prosecutor 
who has been threatened by a 
witness). Because of the breadth 
of this category, and therefore its 
potential for abuse, court approv
al is required to gain the presence 
of such a person. 

Admittedly, as the number of 
persons present increases, there 
may be somewhat greater diffi
culty in preserving secrecy. But 
the number authorized by this 
subdivision would not appear to 
be so substantial as to calise dif
ficulties in this regard, and if the 
number is so great as to be op
pressive to the witness, relief is 
available under subdivision (i) 
( 6), infm. 

2 (1) Imposition of r·equirement. Upon determination by 
3 the prosecuting attorney that secrecy is needed to obtain 
4 relevant information 01' to protect the interests of a wit-
5 ness 01' other person, 01' upon request of the witness, the 
6 prosecuting attorney shall direct all persons present during 
7 a deposition not to disclose the nature or purpose of the 
8 deposition 01' anything which transpires during the exam i-
9 nation, t!xcept as permitted under paragraph (2). Neither 

10 the prosecuting attorney nor his agent may disclose, without 
11 the consent of the person subpoenaed, that a subpoena has 
12 issued, except as necessary to its issuance or service. 
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Comment 

Subdivision (f) carries over to 
the investigatory deposition some 
aspects of the secrecy require
ment traditionally applied to the 
grand jury. In the grand jury 
setting, secrecy is thought to be 
necessary for several reasons: 
(1) to protect the internal opera
tions of the grand jury, (2) to 
prevent disclosure of a grand 

from learning of its scope, to en
courage witnesses to speak freely, 
0)' to restrict possible pre-prose
cution publicity that may create 
difficulties in providing a fair 
trial on any subsequent charges. 
The determination by either the 
prosecutor or the witness that se
crecy is needed is binding on the 
other. 

jury investigation to a person In some jurisdictions, no secre
being investigated, who might cy requirement is currently im
then decide to flee, (3) to pl'e- posed upon the grand jury wit-
vent disclosure to a person being S Fe' P ( ness. ee, e. g., .R. rIm. . 6 e). 
investigated who might tamper In others, and in former Uniform 
with prospective witness, (4) to R.ule 11, the secrecy requirement 
encourage full and open testimony is imposed upon all parties pres-
by the witness, and (5) to pro- sec . ent. ee, e. g., La. ode rIm.P. 
tect the reputation of an innocent art. 434. 'fhis subdivision follows 
person who is the subject of an t.he latter approach. When there 
investigation and may never be is a need for secrecy-whether to 
charged with an offense. Only protect the reputation of the po
the first ground is purely a prod- tentially innocent subject of the 
uct of the grand jury setting; investigation, or to facilitate the 
grounds (2)-(5) may be equally acquisition of further evidence 
applicable to the investigatory without int(1rfel'ence by the sub
deposition under the circum- ject of the investigation-that 
stances of a particular case. need is undermined by disclosures 

Under paragraph (1), the by witnesses as well as other per
determination whether such cir- sons. 
cumstances exist is left to the 
prosecutor and witness. The wit
ness may determine for himself 
(1) whether the possible public 
examination by a prosecutor 
would be injurious to his position, 
01' (2) even if the prosecutor 
clearly does 110t intend to make a 
public disclosure, whether the im
position of a legal requirement of 
secrecy will be helpful to the wit
ness in avoiding pressure to dis

It should be noted, however, 
that the witness can only be pre
cluded from disclosing his deposi
tion as such; he is still free to 
discuss the subject matter dis
cussed at the examination pro
vided he makes no reference to 
the examination. 
party may seek 
disclosure under 
(v), infm. 

Moreover, each 
court approved 
paragraph (2) 

close. Similarly, the prosecutor The second sentence is to pro
may determine that a secrecy re- teet the individual against the 
quirement is necessary to keep misuse of the subpoena power to 
the subject of the investigation achieve publicity. See United 
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States v. Dionisio, 410 U.S. 1, 
43-44, 93 S.Ot. 764, 35 L.Ed.2d 67 
(Marshall, J., dissenting). Simi-

lur provil:?ions are found in vari
ous states. See, e. g., Mich.Comp. 
Laws § 767.4. 

\ 

1 (2) Scope. Upon notification by the prosecuting attol'-
2 ney under paragraph (1), no person present during a depo-
3 sition may disclose the nature or purpose of the deposition 
4 or anything which transpired during the examination prior 
5 to an arrest for, or the issuance of a citation, summons, ar-
6 rest warrant, [indictment], or information for, the com mis-
7 sion of an offense that was a subject of the examination or 
8 any related offense as defined under Rule 471 (a), except 
9 disclosure may be made: 

10 (i) To counsel for the witness not present during the 
11 examination, and to the staff of counsel for the witness; 
12 (ii) To a prosecuting attorney not present during the 
13 examination or a [law enforcement officer], for use in 
14 the performance of his duties; 
15 (iii) To the court in connection with a challenge to 
16 the deposition as provided in this Rule; 

17 (iv) In connection with a judicial proceeding on a 
18 criminal charge that the witness committed perjury in 
19 his testimony taken under this Rule or other testimony 
20 relating to the same subject matter; and 

21 (v) As directed by the court in the interest of justice. 

22 A person to whom disclosure is made under subparagraphs 
23 (i) or (ii) may not make a further disclosure beyond that 
24 which a person present during the deposition could make 
25 under this paragraph. 

Comment 

The grounds for secrery noted minates with the initiation of 
in the previous Comment are pri- prosecution of an offense that is a 
madly applicable prior to the in- subject of the investigation. A 
itiation of prosecution. Moreover, similar position is taken by sev
after charges are initiated, there eral states with respect to grand 
is a defendant who has a need for jury proceedings. See, e. g., Alas
examination of all depositions 1'e- ka RCrim.P. 6(j) j People v. Bel
lating to his case, as reflected in lanca, 386 Mich. 708, 194 N.W.2d 
Rule 421(a), S1~p?'a, making in- 863 (1972). Many other juris
vestigatory depositions an appro- dictions, though they have not 
priate subject of discovery. Ac- reached the point of permitting 
cordingly, the duty of secrecy ter- full disclosure after indictment, 
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have recognized that the "tradi
tional reasons for grand jury 
secrecy are largely inapplicable" 
after indictment and have liber
alized disclosure after that point. 
See United States v. Youngblood, 
379 F.2d 365 (2d Cir. 1967); 
ABA Standards, Discovery and 
Procedure Before Trial 2.1 (iii) 
(Approved Draft, 1970) (provid
ing discovery of "those portions 
of the grand jury minutes con-
taining ·x- -" .:- relevant testi-
mony of persons whom the prose
cutor intends to call"). 

This paragraph recognizes five 
exceptions even with respect to 
disclosure prior to the initiation 
of prosecution on the subject of 
the investigation. These excep
tions are analogous to those pre
sented in the grand jury setting, 
although broader in some re
epects. 

Most grand jury secrecy provi
sions contain an exception per
mitting disclosure to the "prose
cuting attorney for use in the per
formance of his duties." See, e. 
g., former Uniform Rule 11; 38 
Ill. Stat. § 112-6(b). Clause (ii) 
extends this to prosecuting attor
neys of other districts and to law 
enforcement officers (who are 
then prohibited from making fur
ther disclosure by the same limita
tions as are applied to persons 
present) . 

Under clause 0), disclosure to 
the witness' counsel is also per
mitted (as it is in the grand jury 
setting, see e. g., La.Code Crim. 
P. art. 434). Further, just as the 
pl'osecutol' is allowed to make 
further disclosure to other prose
cutors and law enforcement offi-

.. 

eel's, the witness' counsel is per
mitted to make disclosure to his 
staff (including, e. g., private in
vestigators) . 

Clauses (iii) and (iv) also au
thorize disclosure comm~nly per
mitted in the grand jury setting, 
although sometimes only on court 
approval. See, e. g., former Uni
form Rule 11 and 38 Ill.Stat. § 
112-6(b) (authorizing disclosure 
"preliminary to or in connection 
with a judicial proceeding"). 

The final exception gives the 
court authority to prevent un
necessary imposition of secrecy by 
prosecutor or witness, and to 
grant appropriate relief where 
special justifications for disclo
sure may outweigh the justifica
tion for secrecy. Thus, the court 
may authorize disclosure to an
other government agency investi
gating the same matter. See Peo
ple v. Di Napoli, 27 N.Y.2d 229, 
316 N.Y.S.2d 545, 265 N.E.2d 449 
(1970). Similarly, disclosure for 
the purpose of impeachment may 
be permitted where the witness 
testifies as to the same l:<atter in 
a civil proceeding. Grand jury 
secrecy provisions in some states 
currently grant the court far 
ranging discretion to permit dis
closure in areas like these. See, 
e. g., N.Y.Crim.P.Law § 190.25 
( 4). Moreover, there should be 
greater room for flexibility with 
respect to investigatory deposi
tions because one concern relating 
to disclosure of grand jury pro
ceedings-possible interference 
with the operations of the grand 
jury as a determiner of probable 
cause-is not present in this set
ting . 
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1 (g) Notification of rights. Before examining a witness, the 
2 prosecuting attorney shall inform him: 
3 (1) Of his right to refuse to answer on the ground that 
4 his testimony may tend to incriminate him; 

5 (2) Of his right under subdivision (f); and 
6 (3) Of his right to the assistance of a lawyer during the 
7 examination, that upon request a lawyer will be provided 
8 without cost to him, and that upon request the examination 
9 will be delayed to afford him reasonable opportunity to ob~ 

10 tain and consult with a lawyer. 
11 The notification of rights by the prosecuting attorney shall be 
12 recorded as part of the deposition. If the witness proceeds with-
13 out a lawyer, his express waiver of the assistance of counsel shall 
14 also be recorded. 

Comment 

his answers may be incriminatory. 
Any question as to whether the 
witness' response reflects a know
ing waiver of his privilege should 
be avoided by requiring notifica
tion in each case. Of. N.Y.Crim. 
P.Law § 190.40 (granting immun
ity to all grand jury witnesses un
less they execute written waiv
ers). The same approach is taken 
with respect to waiver of objec
tions that might be raised under 
subdivision (i), infra. 

There is a division of authority 
concerning the need for notifying 
a grand jury witness of his right 
against self-incrimination, at least 
where the witness is a prospec
tive defendant. Oompare United 
States v. Scully, 225 F.2d 113 (2d 
Oil'. 1955), certiorari denied 76 
S.Ct. 156, 350 U.S. 897, 100 L.Ed. 
788, with State v. Fary, 19 N.J. 
431, 117 A.2d 499 (1955). See 
also State ex reI. Lowe v. Nelson, 
202 So.2d 232, opinion adopted 
210 So.2d 197 (Fla.Dist.Ct.App. 
1967) (dividing over the impact A similar rationale supports the 
of Mimnda). This subdivision witness' right to assistance of 
(g) requires notification in all counsel. While counsel is not 
cases. No attempt is made to dis- available before the grand jury, 
tinguish between witnesses in that restriction is based upon con
terms of the likelihood that they cerns (e. g., possible attempts by 
may become defendants. Any counsel to influence the gl'and 
such line of distinction involves jury) that are not present in the 
considerable difficulty in applica- deposition context.. Indeed, most 
tion. See Birzon and Gerard, jurisdictions recognize the grand 
The Prospective Defenda.nt Rule jury witness' need for the assist
and the Privilege Against Self-In- ance of counsel by permitting the 
crimination in New York, 15 witness to leave the grand jury 
Buff.L.Rev. 595 (1966). More- room when he desires to consult 
over, any witness may suddenly with counsel on legal matters. 
find himself in a position where Compare ALI Model Code of Pre.: 
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Arraignment Procedure § 340.3 
(T. D. # 5, 1972) (recommending 
that counsel be permitted in the 
grand jury room). Moreover, the 
witness before the prosecutor on 
an investigatory deposition lacks 
the "protective shield" of the 
grand jurors that has been stress
ed as one of the factors justifying 
exclusion of counsel 'before the 
grand jury. See Petition of Gro
ban, 352 U.S. 330, 341, 77 S.Ot. 
510, 1 L.Ed.2d 376 (1957) (Black, 
J., dissenting). See also Gill v. 
State ex reI. Mobley, 242 Ark. 797, 
416 S.W.2d 269 (196't) (holding 
right to counsel applicable to ex
amination befol'e prosecutor). 

Since counsel can provide criti
cal assistance to the witness in 
the exercise of his legal rights, 
appointed counsel is provided. 
Arguably, this may be required 
constitutionally when an indigent 
individual is a target of the in
vestigation. Ct. State ex reI. 
Lowe v. Nelson, supra. Subdivi
sion (g) goes beyond that situ a-

tion both because of the difficul
ties involved in applying the tar
get standard and the possible need 
for assistance even when the wit
ness is not the target. Where the 
witness is willing to give the 
prosecutor a voluntary statement, 
there often will be no need to uti
lize this Rule, and the issue of ap
pointment of counsel will not 
arise. If, on the other hand, the 
witness refuses to discuss the case 
except pursuant to a subpoena, his 
very posture evidences a possible 
need for counsel, even though he 
may not be the target of the in
vestigation. 

In light of the fact that this 
procedure occurs at the investiga
tory stage, when the deponent is 
not charged and there may be no 
probable cause as to him, the state 
should bear the cost of counsel 
just as it bears the cost of other 
experts utilized at the investiga
tory stage, unless the deponent 
opts to retain a lawyer at his own 
expense. 

1 (h) Immunity. A witness called to testify under this Rule 
2 may be granted immunity under Rule 732, 

Comment 

Where the grand jury is used as 
an investigatory device, it is fre
Quently utilized along with the 
grant of immunity. The same is 

true of the prosecutor's investiga
tory subpoena. See, e. g., La. 
Code Crim.P. art 439.1. 

1 (i) Refusal to testify. A witness may refuse to answer a 
2 question if: 
3 (1) He has a privilege not to testify; 
4 (2) He has not had an adequate opportunity to consult 
5 with a lawyer; 
6 (3) The question is based upon information derived from 
7 .a violation of a constitutional right of the witness or any 
8 other right requiring exclusion of evidence obtained from 
9 the violation thereof; 
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10 (4) The question is not relevant to the investigation of 
11 a possible commission of any criminal offense within the 
12 jurisdiction of the prosecuting attorney; 
13 (5) The question relates to a matter that is not a proper 
14 subject of investigation under subdivision (c); or 
15 (6) The taking of the deposition unreasonably annoys, 
16 embarrasses, or oppresses the witness. 

Comment 

This prOVISIOn is designed to States v. Calandra, 414 U.S. 338, 
specify grounds upon which a wit- 94 S.Ct. 613, 38 L.Ed.2d 561 
ness may refuse to answer a ques- (1974), a divided court refused to 
tion. In the area of grand jury extend Silve1'tho1'ne to permit a 
examination, there is considerable grand jury witness to object to 
division as to the permissible examination based on information 
grounds for objection. obtaineu from an unconstitutional 

The first ground-objection search. Calandm was based in 
based upon a testimonial privilege part upon the "potential injury to 
(e. g., self incrimination, marital the historic role and functions of 
communications)-is well recog- the grand jury." The Court was 
nized. Whether the privilege is particularly concerned that recog
applicable would depend upon nition of objections of the type 
state law (or federal constitution- raised by the witness there would 
al law where the privilege against result in "'protracted interrup
self-incrimination is involved). tions of grand jury proceedings' 

·x· .x- '*, effectively transform-
The second ground is a byprod- ing them into preliminary trials 

uct of the right to counsel. on the merits." While the same 
The third ground is an exten

sion of the position taken by 
Congress with respect to illegal 
wiretaps. See Gelbard v. United 
States, 408 U.S. 41, 92 S.Ct. 2357, 
33 L.Ed.2d 179 (1972). Clause 
(3) would also apply to examina
tions based upon information ob
tained via other constitutional 
violations requiring application 
of the exclusionary rule. Sup
port for this position is found in 
the application of the "fruit 
of the poison tree" doctrine to 
other aspects of the criminal 
process. See generally Silver
thorne Lumber Co. v. United 
Staten, 251 U.S. 385, 40 S.Ct. 182, 
64 L.Ed. 319 (1920). In, United 

concern is applicable to the prose
cutor's investigatory deposition it 
is not as significant in this set
ting. The prosecutor's investiga
tive deposition process is not lim
ited by a specific term or other 
cumbersome aspect of the grand 
jury investigative process. Also, 
as noted in discussion of clauses 
(4) and (5), the prosecutor acting 
alone is not appropriately granted 
quite the same, also unlimited, 
scope of investigation as was rec
ognized in Calandm as traditional 
for the grand jury. On much the 
same reasoning, clause (3) would 
also recognize objections based on 
information derived from viola
tions of nonconstitutional rights 
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that are enforced by the exclu
sionary rule. See Rule 46(a)(2), 
infra. 

The fourth ground of objection 
-relevancy-is not recognized 
with respect to grand jury pro
ceedings in most jurisdictions. 
Federal courts, for example; have 
held that the witness may not ob
ject on the ground that (1) the 
subject of investigation cannot be 
the basis for a criminal prosecu
tion because not within the reach 
of Congress' constitutional au
thority, Blair v. United States, 
250 U.S. 273, 39 S.Ct. 468, 63 L. 
Ed. 979 (1919), (2) the subject 
of investigation consisted of crim
inal activities in another district, 

no such burden. The objecting 
witness must, in effect, show that 
the subject of investigation could 
not relate to any possible offense. 
There is no requirement that the 
prosecution establish probable 
cause that a particular offense 
was committed. A similar ap
proach taken in the grand jury 
context apparently has not caused 
any great difficulties in those 
states that recognize relevancy ob
jections. 

Clause (5) is based upon subdi
vision (c), supra, and bars ques
tions concerning pending prosecu
tions. The prosecutor may obtain 
such information by utilizing the 
deposition procedure of Rule 25, 

and therefore not within the ju- supra. 
risdiction of the grand jury, Unit
ed States v. Girgenti, 197 F.2d 218 
(3d Cir. 1952). On the other 
hand, several states do recognize 
relevancy objections, although 
there is a presumption of regular
ity that the witness must over
come. See, e. g., People v. Polk, 
21 I11.2d 594, 174 N.E.2d 393 
(1961). The refusal to recognize 
a relevancy objection in the grand 
jury setting has rested, in part, 
upon the view that the grand 
jury, because of its composition, 
wiII serve to bar prosecutorial 
misuse of its investigatory au
thority. That protection is not 
available in the investigatory dep
osition procedure. Rejection of a 
relevancy objection has also been 
justified on the ground that the 
determination of relevancy places 
too great a burden on the grand 
jury-i. e., that it cannot be ex
pected to know at the outset the 
eventual outcome of its investiga
tion. But the relevancy objection 
recognized in clause (4) imposes 

Clause (6) restates the objec
tion recognized in subdivision (d) 
(3) as an appropriate ground for 
challenging the entire deposition 
process. The objection will large
ly overlap with the relevancy ob
jection of clause (4) " but there 
may be instances where a poten
tially relevant examination should 
be restricted. Thus, in Branz
burg v. Hayes, 408 U.S. 665, 707-
08, 92 S.Ct. 2646, 33 L.Ed.2d 626 
(1972), the Supreme Court, while 
upholding the grand jury's au
thority to question a newsman 
concerning alleged offenses, stat
ed: 

[N] ews gathering is not 
without its First Amendment 
protections, and grand jury in
vestigations if instituted or 
conducted other than in good 
faith, would pose wholly differ
ent issues for resolution .):. * *. 
Official harassment of the press 
undertaken not for purposes of 
law enforcement but to disrupt 
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a reporter's relationship with subject to judicial control and 
his news sources would have no subpoenas to motions to quash. 
justification. Grand juries are 

1 (j) Judicial order. If a witness refuses to answer upon a 
2 a ground provided in subdivision (i), the court, upon motion of 
3 the prosecuting attorney, shall hold a hearing to determine 
4 whether that refusal is justified under subdivision (i). To pre-
5 serve the secrecy of the examination the court may exclude the 
6 public from the hearing. If the court finds that subdivision (i) 
7 is inapplicable, the witness shall be required to answer. A wit-
8 ness may not be held in contempt for refusal to answer questions 
9 in reliance upon subdivision (i) unless first directed to answer 

10 by the court. If the court finds that the refusal to answer was 
11 justified under subdivision (i), it may limit the future scope 
12 and manner of the taking of the deposition, or if the refusal was 
13 justified under subdivision (i) (4), (5), or (6), order that the 
14 deposition be tel'minated. 

Comment 
Rulings on objections recog- public attention to the subject of 

nized by subdivision (i), supm, the investigation by objecting to a 
will be made by the court pursu- question primarily to obtain a 
ant to this subdivision (j). If public hearing on the objection 
the witness is mistaken as to the that may be attended by the press. 
legal validity of his objection, he Neither will the prosecutor at
should not be held in contempt, tempt to achieve the same objec
but should first be given the op- tive by challenging a witness' ob
portunity to respond to the ques- jection he otherwise would accept. 
tion. See Commentary to Nat'l If the court sustains a witness' 
Advisory Comm'n on Criminal objection, its authority under this 
Justice Standards and Goals, subdivision is sufficiently broad 
Courts Standard 12.8 (1973). that it may appropriately prohibit 

To preserve the secrecy of the future questions along the same 
deposition testimony, the court line or even terminate the deposi
may exclude the public. Ct. Mich. tion when the entire examination 
Comp.Laws § 767.19(f). Thus, relates to an improper subject. 
the witness wiII not attempt to call 

Rule 433. [Physical or Mental Examinatioll of Pl'ospec-
tive Witness.] 

1 (a) Order for examination. Upon motion of a party, notice 
2 to the person to be examined, and opportunity for him to be 
3 heard, the court may order any person other than the defendant 
4 to submit to a physical 01' mental examination by a physician if 
5 it appears: 
6 (1) A party other than the movant intends to call the pe1'-
7 son as a witness; 
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8 (2) The person's testimony will be essential to the case 
9 of the party intending to call him as a witness; and 

10 (3) There is probable cause to believe that the examina-
11 tion would show the person's testimony would not be credi-
12 ble. 
13 The order shall specify the time, place, manner, conditions, and 
14 scope of the examination and by whom it may be made. 

1 
2 
3 
4 

5 

Comment 

This is similar to F.R.Civ.P. 
35(a) except that the latter: 

(1) provides only for order
ing an examination of "a par
ty" and for ordering a party to 
produce for examination "a 
person in the custody or under 
the legal control of a party," 

(2) does not specify the pro
posed examinee's opportunity to 
be heard, and 

(3) instead of requirements 
like clauses (1) through (3), 
authorizes an order when the 
proposed examinee's "mental or 
physical condition (including 
the blood group) 'If .r,. 'l:' is 
in controversy'); .):. .):. for 
good cause shown." 

In some situations a party 
should have a right to an exami
nation of another party's prospec
tive witness as to such matters as 
eyesight, hearing, or mental con
dition, which right should be di
rectly enforceable against the 
prospective witness. Ability to 

comment on a witness' refusal to 
be examined will often be an in
adequate substitute for an exami
nation. It seems inappropriate to 
have the order for examination en
forceable only against the party 
intending to call the person (so 
that if he refuses to be examined 
the only sanction would be exclu
sion of part or all of his testimo
ny), because a party's right to 
have a person testify should not 
be defeasible by the person's re
fusal to be examined. 

The conditions included in 
clauses (2) and (3) insure that 
the prospective witness' privacy 
will be invaded only where it ap
pears that the examination is es
sential to insure a fair trial. It 
does not seem justifiable to com
pel him to be exami'11ed if his tes
timony will be cumulative 01' if 
the movant fails to establish prob
able cause to believe that the ex
amination will show his testimony 
would not be credible. 

(b) Report of examining physician. If requested by any party 
01' the person examined, the party causing the examination to 
be made shall deliver to him a copy of any written report of the 
examining physician setting out his findings, including results 
of all tests made, diagnoses, and conclusions. 

Comment 
This derives from F.R.Civ.P. examining physician or the taking 

35(b) (1). Nothing herein pre- of the physician's deposition. 
eludes discovery of a report of an 
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Rule 434. [Obtaining Nontestimonial Evidence from De-
fendant upon Prosecution Motion.] 

1 (a) Authority. Upon motion of the prosecuting attorney, the 
2 court by order may direct a defendant to participate in a proce-
3 dure to obtain nontestimonial evidence under this Rule, if the 
4 court finds probable cause to believe: 
5 (1) That the evidence sought may be of material aid in 
6 determining whether the defendant committed an offense 
7 charged in the information [or indictment] ; 
8 (2) That the evidence sought cannot practicably be ob-
9 tained from other sources; and 

10 (3) If the prosecution was commenced by citation, that 
11 the offense charged has been committed and the defendant 
12 committed it. 

Comment 

Rule 434 generally One justification offered for such 
This Rule relates to the acquisi- delay is that there is no statutory 

tion of nontestimonial evidence or rule authority to require a de
from a "defendant" (i. e., a person fend ant to participate in a non
against whom an information or testimonial evidence procedure 
indictment has been filed). The once he has been released from 
term "nontestimonial evidence" custody on bail following the first 
refers to evidence that may be ob- appearance. Rule 434 provides 
tl\lined from the person without for such authority upon issuance 
violating the privilege ~gainst of a court order. It is similar in 
self-incrimination because the evi- function to ABA Standards, Dis
dence is not testimonial in charac- covery and Procedure Before 
tel'. See Gilbert v. California, 388 Trial 3.1 (Approved Draft, 1970), 
U.S. 263, 87 S.Ct. 1951, 18 L.Ed. which grants the prosecution dis-
2d 1178 (1967); Schmerber v. covery of evidence from the ."per
Califol'11ia, 384 U.S. 757, 86 S.Ot. son of the accused." That provi-
1826, 16 L.Ed.2d 908 (1966). Un- sion has been adopted in several 
del' current practice in most juris- states. See, e. g., Alaska R. 
dictions, the police will extend the Crim.P. 16(c)(1); Fla.R.Crim.P. 
detention of an arrested person 3.220(b)(1). G/.Adamsv.United 
prior to his initial appearance be- States, 399 F.2d 574, 130 U.S.App. 
fore a magistrate so that they can D.C. 203 (D.C.Cir.1968).1 
obtain nontestimonial evidence Rule 434 is supplemented by 
from him. Often, the first ap- Rules 211(b) and 311 (2) which 
pearance is delayed for this rea- limit the authority of the police to 
son even when there ;s no immed- further detain a person for the 
iate need to obtain such evidence purpose of obtaining nontestimo
(i. e., the evidence is not likely to nial evidence from him. Rule 211 
be altered, lost, or dissipated.) (b) requires that a detained per-
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son who falls within the category 
of persons who must be released 
upon issuance of a citation should 
be detained only so long as is nec
essary to make that determination 
and to obtain nontestimonial evi
dence that the officer reasonably 
believes may be altered, dissipat
ed, or lost if it is not then obtain
ed. This limitation upon deten
tion is based upon two premises: 
(1) The detention of the individ
ual should not be extended where 
such extension is not reasonably 
necessary for effective investiga
tion of the offense involved-if 
the evidence can be obtained sub
sequently with no loss as to relia
bility, the convenience of the law 
enforcement officer does not out
weigh the restriction upon the in
dividual's liberty; (2) Some non
testimonial evidence procedures 
involve "searches" under the 
Fourth Amendment, and others, 
while not in that category, never
theless may involve a significant 
invasion of privacy (often depend
ing upon the manner in which 
they are administered)-accord
ingly, if reasonably practicable, 
judicial authorization should be 
obtained before such procedures 
are undertaken. ct. Schmerber v. 
California, supta; Chimel v. Cal
ifornia, 395 U.S. 752, 89 S.Ot. 
2034, 23 L.Ed.2d 685 (1969). 

lost. The first appearance is too 
important a phase in the criminal 
process to sanction its delay for 
the convenience of the officer who 
desires to obtain evidence that will 
as readily be available after the 
first appearance. Ct. Adams v. 
United States, SUP?'CL (finding that 
F.R.Crim.P. 5(a) was violated by 
significantly delaying the presen
tation of the defendant before a 
magistrate so that the defendant 
could be placed in lineups relating 
to the investigation of other of
fenses). The adoption of a limi
tation upon non testimonial evi
dence procedures in Rule 311(2) 
(as well as Rule 211(b» also 
avoids offering any "incentive" 
for using an arrest procedure 
where release upon issuance of a 
citation is appropriate.2 

Because of the special nature of 
the procedures involved in obtain
ing nontestimonial evidence, Rule 
434 does not provide for "auto
matic" disclosure upon request, as 
is done in other areas of prosecu
torial discovery. Compare Rule 
423, supta. Rather, a court order 
is required, and sllch order is is
sued only after a hearing on a mo
tion. See also ABA Standard 3.l. 
In general, the procedure is view
ed as analogous to the issuance of 
a search warrant, except that 
here, since there is no concern 

Rule 311(2) imposes a limit on that the evidence will be altered, 
detention similar to that imposed dissipated, or lost, and the defend
by Rule 211(b), and is based upon ant is already a party to the pro
similar premises. Rule 311(2) ceedings, there is no reason to 
provides that an arrested person have ex parte consideration of the 
may not be delayed in his pre- requested order. (Where there is 
sentation before a magistrate for concern that the evidence will be 
the purpose of obtaining nontesti- altered, dissipated, or lost, an ex 
monial evidence except where it is parte emelogency order may be is
reasonably believed that the evi- sued under subdivision (b), in
dence will be altered, dissipated or tra.) Similarly, the procedure de-
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parts from search warrant proce
dure by requiring that the prose
cuting attorney, rather than a po
lice officer, initiate the request. 
This follows from the motion pro
cedure. It also is appropriate 
since the prosecution has already 
filed the information and there
fore should be familiar with the 
case. 

Rule 434 should not impose any 
substantial burden upon the court. 
Many of the more common nontes
timonial evidence procedures will 
fall within Rules 211 (b) and 311 
(2) since the evidence sought may 
readily be altered 01' lost (which 
includes destruction 01' alteration 
by the defendant) or will natural
ly dissipate (which includes loss of 
reliability). Rule 211(b) 01' 311 
(2) would encompass, for example, 
alcohol or drug tests, removal of 
most foreign substances from the 
surface of the body (e. g., material 
under the fingernails), prompt on
the-scene viewing of the defend
ant's person by wituesses (see, e. 
g., Russell v. United States, 408 F. 
2d 1280, 133 U.S.App.D.C. 77 (D. 
C.Cir.1969) ), and even appearance 
in lineups when the offense was 
recently committed, the witness' 
recollection is fresh, and the relia
bility of the identification process 
will accordingly be dissipated by 
delay in holding the lineup. 

Subdivision (a) 

States v. Dionisio, 410 U.S. 1, 93 
S.Ct. 764, 35 L.Ed.2d 67 (1973), 
and Davis v. Mississippi, 394 U.S. 
721, 89 S.Ot. 1394, 22 L.Ed.2d 67(1 
(1969), both discussed in the Com
ment to Rule 436, infm. How
ever, neither of those decisions 
dealt with such procedures as the 
removal of blood or the taking of 
x-rays. Compare Schmerber v. 
California, supra, (treating the 
withdrawal of blood for the pur
pose of making a chemical analy
sis as a full-fledged search and 
seizure under the Fourth Amend
ment). Moreover, probable cause 
does not appear to be too difficult 
a standard to meet in this situa
tion. rrhe subject's very st,tus as 
a defendant is based upon the de
termination that there is prob
able cause to believe he committed 
the offense in question.3 The pri
mary issue therefore is only 
whether relevant evidence may be 
obtained from him, and this re
quirement is readily met if the 
prosecutor has any basis for tying 
the particular evidence sought to 
the case-e. g., there is a witness 
who may be able to identify the 
offender, or there are certain 
types of prints found at the scene 
that may match those of the of
fender:l 

Subdivision (a) (2) requires 
that the court also find probable 
cause to believe that the evidence 
sought cannot practicably be ob-

This subdivision sets forth the tained from other sources. Thus, 
standard for issuance of the Rule the defendant should not be re-
434 order. That standard is ba- quired to furnish fingerprints if 
sically the same probable cause they are already available from a 
standard utilized in i'l search war- convenient law enforcement agen
rant application. It may well be cy. Similarly, blood samples 
that such a high standard is not should not be required if equally 
necessary in light of statements in appropriate samples are available 
the various opinions in United from a local hospital. Provisions 
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similar to clause (2) are also con- orders that are cited in footnote 
tained in those state provisions 1, supra. 
authorizing suspect identification 

1 SC!yC!ral jurisdictiolls hllYP also adoptC!c1 provisions authorizing court ordcrs 
clirC!cting susp('cts to partieipat(' in nont('st:imonial i(lpntification l1l'ocpc1urps. 
Sec, c. {I., Idaho Cod(' § 10-62fi; Utah Code Ann. § 77-13-37. These provisions 
arc clesignetl to rellch persOlls who hay(' not 1I('('n charged with the commis
sion of the offense IlCing inY('Rtigatec1, (Ree also Rule 436, infra), bllt IH'eSllllln
bly also could ])(' I1J)JJliec1 to defl'nc1ants. Sl'e also ALI Model Code of Pl'l'
Arraignment ProcNlmc § 170.1-.7 (T.D. # 6, 1974); Propos('c1 AmendlllC!nt to 
F.R.Crim.P. 41.1 (Pr('liminary Draft, April 1071). 

2 It sl!ou1(1 he notl'(l that both Hule 21l(h) and 311(2) authorizl' c1l'lay 1'01' 
the purpose of obtaining "rl'leYflllt" nontt'stimonifll evidcnce. This reC]uil'l'R 
thnt the eyit1('nc(' r('1I1t(' to the offl'ns(~ which sel'\'e<l IlS thl' hnsis 1'01' the citll
tion or arrl'st. Whcl'P ]loliC'l' c1('sirl' t() ohtain l'vi(]('nc!' r('latin/o?: to anot1ll'1' of
fense as to which th!'y (10 not have prohahle CllUSI" Hull' 437, infro, must h(' 
employ('(l notwithstalHling that the J)('l'SOIl is in C'llstody. Re(' UnitNI f\tates 
Y. Al1('Il, 408 F.2c1 1287, 133 U.S.App.D.O. 84 (D.C.Cir. 1969). 

3 Tl'hat determination will alr(,llc1y hll\'!' hl'l'Il mnc1l' ill' tIll' court whpl'e thl' 
pros!'cntion is initiat('(1 hy tIl(' iRRIHlnce of a snllUUOI1S Ol' arl'l'st warraut, or h~' 
an arrest withont a WHrrant fol\m\'l'c1 lly an initial nPlwarnncr unc1rl' Rulc 311, 
811PI'CI. Whl'l'l', howe\'{'r, thl' Jlros!'cution iR initiated by tllr iRsuaD(~e of n Ci
tation, thl' court wonld not han' lIlucl(' a Ilrobnble rflUHC drtrrlllinution. At·
cOl'dingly, snil(1ivision (a)(3) l'equir('s that snch a cIetl'l'lIlination hl' IIlIHIl' at 
this point . 

• j Trhe standarc1 of rlansl' (2) 1IS('S the t{'rlll "llIay 11(' uUlterinl" rather thun 
"will hl' matl'rial" so as to n\'oi(l any !4llggl'stiOIl that the Jlrosecutin/o?: nttornl'Y 
lll1lSt show that th~' ('yi<1('nct' he cWsiL·t's to match a/o?:ainst that tnkC'n from the 
defendant is mol'(' Jll'ohnhly than 1I0t cannhl(' of h('in/o?: lls('c1 1'or ~H1('h ))1Irpos('s. 
(ft. ALI MO{]l'l ('oc1!' of Pre-A rraignult'llt Procedure, p. l63 (OffiCial Draft # 1, 
1072) (also l't'jecting n 1ll0l'{'-pl'ohahle-thall-llot standard). Himilal' pllrnRing iR 
lIs('(l in son1(' ~('IU'eh wnrrant nrm'isions ana is not yil'wcd as diluting th(' pl'ob
allle ca1lS(' stfln<1al'(l. Rl'l', ('. fl., N.Y.Crilll.l'.Law § 090.40(2). 

1 (b) Emergency l>rocedure. Upon application of the prosecut-
2 ing attorney, the court by order may direct a [law enforcement 
3 officer] to bring the defendant forthwith before the comt for an 
4 immediate hearing on a motion made under this Rule, if affidavit 
5 or testimony shows probable cause to believe that the evidence 
6 sought will be altered, dissipated, or lost if not promptly obtained. 
7 Upon presentation of the defendant, the court shall inform him of 
8 his rights under this Rule and afford him reasonable opportunity 
9 to consult with a lawyer before hearing the motion. 

Comment 

This subdivision provides for an 
emergency procedure under which 
a defendant would be taken into 
custody and brought directly be
fore a judge who would hold a 
prompt hearing I. as to the issu-

ance of a non testimonial evidence 
order and then if the order is is
sued, direct the defendant to im
mediately participate in the au
thorized procedure. A similar 
emergency provision is included 
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in Proposed Amendment to F.R. 
Crim.P. 4Ll(d) (Preliminary 
Draft, April 1971). See also ALI 
Model Code of Pre-Arraignment 
Procedure § 170.4(2) (T.D. :#= 6, 
1974). The proposed federal pro
vision, like the emergency provi
sions in Rules 436 and 437, infm, 
makes reference to the possible 
flight of the subject as well as 
the loss of evidence. Such a pro
vision is not included here because 
the subject is a defendant and the 
possibility of flight has already 
been considel~d in allowing him 
pretrial release. 

Where there is probable cause 
that the evidence will be altered, 
lost or dissipated, the nontestimo
nial evidence ordinarily will have 
been obtained pursuant to Rule 
211 (b) j 01' 311, SUP1'a,. There may 

be situations, however, when the 
probability of the loss of evidence 
arises after the defendant has 
been released. For example, the 
prosecuting attorney may discover 
an additional witness who is ex
tremely ill, thus requiring a 
prompt identification procedure. 
Notwithstanding the need for 
prompt action, the defendant must 
be granted the assistance of coun
sel. Indeed, in emergency situa
tions, assistance of counsel is es
pecially important since the prose
cuting attorney frequently may de
sire that the procedure be con
ducted in an unusual manner (e. 
g., the prosecutor may request 
that a showup rather than a line
up be used). If the defendant 
cannot obtain his own counsel on 
short notice, special counsel may 
be appointed to assist him. 

1 Bccausc of the 1)l'o\'iHion for an "iIlllll(l(\itlt(l 1ll':tI·inJ.:," tll(' t\\'o-<In~' noti('\' 
provision of Uule 7[)2 would not be 1IJ)lllicnhll'. 

1 (c) Scope. The order may direct the defendant to participate 
2 in one or more of the following procedures conducted in a rea-
3 sonable manner: 
4 (1) Appearing, moving, 01' speaking, for identification 
5 in a lineup, but if a lineup is not practicable, then in some 
6 other reasonable procedure; 
7 (2) Trying on clothing or other articles; 
8 (3) Providing handwriting and voice exemplars; 
9 (4) Submitting to the taking of photographs; 

10 (5) Submitting to the taking of fingerprints, palm prints, 
11 footprints, and other body impressions; 
12 (6) Submitting to the taking' of specimens of saliva, 
13 breath, hail', and nails; 
14 (7) Submitting to body measurements 01' other reason-
15 able body surface examinations; 
16 (8) Submitting to the removal of foreign substances from 
17 the surface of the body, if the removal does not involve an 
18 ul1l'easonable intrusion of the body or an ul1l'easonable af-
19 f~'ont to the dignity of the individual i 
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20 (9) Submitting to the taking of specimens of blood and 
21 urine, if the taking does not involve an unreasonable intru-
22 sion of the body or an unreasonable affront to the dignity 
23 of the individual; and 
24 (10) Submitting to physical examination, including x-
25 rays, under medical supervision. 

Comment 

This subdivision lists those non
testimonial evidence procedures 
in which the court may order the 
defendant to participate. The 
procedures listed are not confined 
to identification procedures. Sev
eral may be utilized to obtain evi
dence to negate a potential de
fense as well as to establish that 
defendant was a participant in the 
offense. Thus, a physical exami
nation may reveal the presence or 
absence of bruises that may be 
relevant to a potential claim of 
self-defense. 

The subdivision lists those com
monly-utilized procedures that 
clearly may be performed without 
an unreasonable intrusion of the 

considerable variation in the 
methods utilized to obtain differ
ent types of evidence, this subdi
vision, like the proposals just 
mentioned and most state provi
sions on the subject, does not in
clude an "open-ended provision." 
Standards like unreasonable in
trusion and unreasonable affront 
to the dignity of the individual 
should not be relied upon as the 
only safeguards in the individual 
case. There should be the addi
tional safeguard that the body 
adopting the Rules has examined 
the particular procedure and rec
ognized that it will ordinarily be 
performed in a manner that will 
not violate those standards.1 

body or an unreasonable affront to Clause (1) expresses a prefer
the dignity of the individuaL See ence for lineups over other iden
Breithaupt v. Abram, 352 U.S. tification procedures (which are 
432, 77 S.Ct. 408, 1 L.Ed.2d 448 permitted only if the lineup is not 
(1957). The type of participation practicable). This provision does 
required of the defendant is ba- not prohibit prompt confront a
sically the same as that required tions with a witness or victim. 
under ABA Standards, Discovery Such "showups" arguably offer 
and Procedure Before Trial 3.1 certain advantages because of the 
(Approved Draft, 1970) and Pro- freshness of the witness' l'ecollec
posed Amendment to F.R.Crim.P. tion. Rule 434, however, applies 
41.1 (Preliminary Draft, April to procedures administered at a 
1971). The list in ALI Model considerably later time. At this 
Code of Pre-Arraignment Proce- point, the lineup is clearly to be 
dure § 170.1 (T.D. #6, 1974) is preferred if it is practicable. See 
also similar, except that it is limit- Project on Law Enforcement Pol
ed to identification procedurE'S icy and Rulemaking, Model Rules 
and does not include physical ex- for Law Enforcement: Eyewit
aminations involving more than a ness Identification (1972). Where 
body surface examination (e. g., the lineup is not practicable-e. g., 
x-rays). Because there may be where the defendant is in a hos-
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pital-a showup may be appro
priate. See, e. g., Jackson v. Unit-

ed States, 412 F.2d 149, 134 U.S. 
App.D.C. 18 (D.C.Cir. 1969). 

1 It SI1O\11<1 hc Hot!'(l, IHlwPY(ll', thnt in SOllll' jnris(lirtioIlK, s(larch jJl'o\'isiom; 
may 1Il' yit''''l'cl as sul'fieipntly Ilroncl (°0 n11thorizl' thl' 1'l'lllo"1l1 of itcm::; not ('n
('OIllIHIHS(I<l in R111!' 43+. K!'l', e. ,1/., Cn'alll('l' Y. Statl', 229 Gn. fi11, 192 H.K2cl 
3fiO 00i2) (1'l'fl11irill~ d!'t'!'lHlant to HI11ulIit to all o]wl'ntion 1'01' l'l'lIIoyal of a 
lJ1111!'t <lOl'S not (,OIlHtitut(' an 11111'(,HHonnhlt' H('I11'dl wlH'1'C no <lnll~(\r iH involv· 
l'd); Hl('t'al'C' Y. rllitl'cl Ktat('H, 302 1".2<1 8iO (9th Cir. 1!)GG) (hol'<ll'l' H(,Hl'ch cJill 
lIot yiolatl' l"OUl'th AllH'11<l11H'11t \\']\('1'(' l'llll'tie waH \1;;('cl to in<!uce n)lniti11~ for 
tIH' IllU'110Hl' oj' rl'C()Yl~rillg' Hwallcl\\"l'cl C'Cllltrnhallc1l. Hilt Ncr AclalllH Y. Htatl', 
2DD N.l<J.2<1 834 (111(1.10i3). 

1 (d) Contents of order. The order shan specify with varticu-
2 larity the authorized procedure, the scope of the defendant's par-
3 ticipation, the time, duration, place, and other conditions of the 
4 procedure, and who may conduct it. It shall inform the defend-
5 ant that (1) he may not be subjected to investigative interroga-
6 tion while participating in 01' present for the procedure, and (2) 
7 he may be held in contempt of court if he fails to appear and 
8 participate in the procedure as directed. It may also direct the 
9 defendant not to alter substantially any identifying physical 

10 characteristics to be examined 01' destroy any evidence sought. 

Comment 

These Rules do not prescribe ply refer to an eligible group of 
general standards for conducting persons by reference to their posi
identification procedures (e. g., tion (e. g., "any employee of the 
number of persons in a lineup). state crime laboratory"). The 
Compare ALI Model Code of Pre- Rule does not establish a partiru
Arraignment Procedure, Article lar time limit for all procedures, 
160 (T.D. #6, 1974); Project on nor require that procedures gen
Law Enforcement Policy and emIly be conducted during the 
Rulemaking, Model Rules for Law day. Compare ALI § 170.7(2), 
Enforcement: Eyewitness Iden- (3). These are matters that can 
tification (1972). It is anticipat- appropriately be resolved in each 
ed that local departments may case. 
adopt such rules. When this is As with other court orders, the 
done, the description of the au- failure to comply may constitute 
thorized procedure in the court's contempt. Contempt is the only 
order may be comparatively brief. sanction for disobedience avail
If appropriate local rules have not ahle under the Rule-i. e., the in
been adopted, the court may find dividual may not he physically 
it desirable to impose certain con- forced to participate where his co
ditions on the conduct of the pro- operation is needed (e. g., to take 
cedure (e. y., that the lineup be a blood sample). See also ALI at 
photographed, statements made by p. 109. Notification of the poten
witnesses recorded, etc.) Similar- tial contempt sanction is included 
ly, the court either may designate in the order since nontestimonial 
a particular person who shall con- evidence orders are rather unique 
duct the procedure or may sim- at the present time. See also Pro-
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posed Amendment to F.R.Crim.P. 
41.1(h) (7) (Preliminary Draft, 
April 1971). 

The provision for including a 
warning against altering physical 
characteristics or destroying evi
dence sought is primarily applica
ble to participation in lineups or 

requests for specimens of a par
ticular item (e. g., pubic hail') 
that can be removed from the 
body. See also ALI § 170.3(2)(f). 
Of course, where there is a sig
nificant threat in this regard, the 
emergency procedure of subdivi
sion (b), supra, may be employed. 

1 (e) Service. The order shall be served by delivering a copy 
2 of the order to the defendant personally. 

Comment 

Personal service is required so dividual fails to comply without 
as to assure the availability of the adequate excuse. 
contempt sanction where the in-

1 (f) Implementation of order. 
2 (1) While participating in 01' present for an authorized 
3 procedure, the defendant may be accompanied by a lawyer 
4 and by an observer of his choice. The presence of other 
5 persons at the procedure may be limited as the court deems 
6 appropriate under the circumstances. 
7 (2) The procedure shall be conducted with dispatch. If 
8 the taking of a specimen or the removal of a foreign sub-
9 stance involves an intrusion of the body, medical or other 

10 qualified supervision is required. Upon timely request of 
11 the defendant and approval by the court, the taking of a 
12 . specimen or removal of a foreign substance shall be super-
13 vised by a qualified physician designated by the defendant. 
14 (3) The defendant may not be subjected to investigative 
15 interrogation while participating in or present for the pro-
16 cedure. No statement of the defendant may be admitted in 
17 evidence against him if made in the absence of counsel and 
18 while participating in or present for the procedure. 

19 «1) Any evidence obtained from the defendant may be 
20 used only with respect to the offense specified in establish-
21 ing probable cause under subdivision (a) or a related 
22 offense as defined in Rule 471. 

Comment 

Paragraph (1) permits the de- the appointment of a lawyer to as
fendant to be accompanied by his sist an indigent defendant, since 
lawyer. No reference is made to appointment will already have 
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been made under Rule 321(b), su
pra. Under Kirby v. Illinois, 406 
U.S. 682, 92 S.Ct. 1877, 32 L.Ed. 
2d 411 (1972); the defendant 
would have a constitutional right 
to have the assistance of counsel 
at a lineup, since an information 
has already been filed. The pres
ence of counsel as an observer at 
a procedure under this Rule serves 
the interest of both prosecution 
and defendant in establishing the 
fairness of the procedure. Coun
sel's presence may be particularly 
valuable in determining whether 
to challenge the reliability of the 
procedure. Finally, while deci
sions like Gilbert v. California, 
388 U.S. 263, 87 S.Ct. 1951, 18 L. 
Ed.2d 1178 (1967), establish that 
the defendant is not entitled to ap
pointment of counsel when such 
evidence as a handwriting exemp
lar is to be furnished, it is not 
equally clear that police could deny 
access to counsel if he desired to 
be present. See ALI Model Code 
of Pre-Arraignment Procedure 
§ 160.3 (T.D. #6, 1974) (prohib
iting denial of access except where 
counsel disrupts the procedure). 
If the defendant has a right to 
have counsel present, then there is 
no reason why he should not be so 
informed. 

hibit the presence of other per
sons, however, when appropriate. 

Paragraph (2) 's provision for 
medical 01' other qualified super
vision for removal of a specimen 
or foreign substance from the 
body is in accord with Proposed 
Amendment to F.R.Crim.P. 41.1 
(i) (Preliminary Draft, April, 
1971). To make clear that the 
supervision need not be by a 
physician, the reference is made 
to "other qualified" supervlsion, 
which could encompass, for ex
ample, a nurse especially trained 
to take blood samples. The cost 
of the superVlSlOn would be 
borne by the prosecution just as 
it would bear the cost of other ex
perts it may use in the discovery 
process. So as to avoid concerns 
relating to the nature of the med
ical supervision or the particular 
medical problems of the defend
ant, paragraph (2) also permits 
the defendant to select his own 
physician to provide the medical 
supervision. The requirement of 
court approval insures that the 
defendant will not be able to un
duly delay the procedure by select
ing a physician who is not readily 
available. 

Paragraph (3)'s prohibition 
against investigative interroga-

In some instances, counsel may tion is in accord with ALI § 170.7 
desire to have present an expert, (4). Proposed Federal Rule 41.1 
01' the defendant may simply de- (h)(5) requires that the person 
sire to have a relative present. be advised that he is under no du
Since the Rule 434 procedure of- ty to submit to interrogation, but 
fel's ample opportunity to arrange does not bar interrogation. The 
for the presence of such persons, prohibition against interrogation 
and the presence of one additional is designed to insure that the Rule 
person should not interfere with 434 proceeding is not misused as 
the administration of the author- an opportunity to obtain inculpa
ized procedure, paragraph (1) al- tory statements from the defend
so provides for the presence of an ant. Because it is not always 
"observer." The court may pro- clear what constitutes interroga-
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tion, see, e. g., Combs v. Com
monwealth, 438 S.W.2d 82 (Ky. 
1969) (reading of ballistics re
port to defendant did not consti
tute interrogation), all statements 
made in the absence of counsel arc 
subject to suppression. This pro
hibition, of course, only extends 
to use of the substance of state
ment. It does not exclude use of 
the voiceprint against the defend
ant. The scope of the prohibition, 
in terms of the proceedings af
fected and the limits on use of the 
evidence, would be commensurate 
with the suppression remedy un
der Rule 461, infra. 

Paragraph (4) is designed to 
bar use of nontestimonial evidence 
obtained in connection with one 

offense in investigating other of
fenses as to which probable cause 
does not exist. This prohibition 
applies only to the evidence fur
nished by the defendant himself. 
If a witness at a lineup happens 
to recognize the defendant as a 
person who robbed the witness on 
a previous occasion, that identifi
cation would not be excluded (as
suming the lineup had not been 
purposefully arranged to obtain 
identification relating to the em'li
er robbery). 

This Rule does not specify that 
the results of the procedure be 
made available to the defendant, 
since such results will automati
cally be made available under Rule 
421, supra. 

Rule 435. [Obtaining Nontestimonial Evidence from Ac-
cused PerSOll upon His Motion.] 

1 (a) Authority. Upon motion of an accused person who has 
2 been arrested, cited, or charged in an information [or indict-
3 mentJ, the court by order may direct the prosecuting attorney to 
4 provide one 01' more of the procedures ':iJecified in Rule 434 (c) 
5 for participation therein by the accused person, if the court finds 
6 that the evidence sought could contribute to an adequate de-
7 fense. 

Comment 

Rule 435 generally desire to use this procedure, al-
This Rule applies to defendants though most of procedures in

who themselves desire to pm·tici- volved could be conducted by de
pate in a nontestimonial evidence fendant without use of this Rule. 
procedure conducted by the prose- Thus, if the defendant desires to 
clition. Similar provisions are match his own blood with that 
contained in ALI Model Code of found at the scene, he may do this 
Pre-Arraignment Procedure § pursuant to his right under Rule 
170.2(8) (T.D. #6,1974) and Pro- 421, s'upra, to make reasonable 
posed Amendment to F.R.Crim.P. tests upon evidence within the 
41.1(k) (Preliminary Draft, prosecutor's possession. Similar
April 1971). The defendant who ly, if he desires to test a witness' 
is convinced that nontestimonial testimony on the issue of identi
evidence would "clear" him may fication by asking the witness to 
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make an identification from a 
group of photographs, this also 
can be done by deposition. In
deed, the deposition procedul'e 
might even be used to present a 
lineup provided other persons were 
found who were willing to partici
pate. There may be situations, 
however, in which the defendant, 
to avoid any controversy as to 
the method used in obtaining the 
evidence, would prefer that it be 
done at the prosecutor's direction. 
There may also be situations in 
which the evidence must be ob
tained promptly after arrest and 
before the deposition procedure 
would become available. 

Subdivision (a) 
Subdivision (a) of this Rule 

largely parallels that of Rule 434, 
supm. Reference is made to the 
"accused person" rather than "the 
defendant" because there may be 
need to obtain nontestimonial evi
dence before the information is 
filed.· In particular, where the 

prosecution was initiated by cita
tion, the information may not be 
filed until several days after its 
issuance. See Rules 222(a), 231 
(f), supm. Indeed, even when 
the person is arrested without a 
warrant, the information may not 
be filed at the time of the first 
appearance. See Rule 231 (f) (3), 
Svp?·a. 

The standard for issuance of 
the order also differs from that 
utilized in Rule 434(a). The or
der must be issued if the court 
finds that the evidence sought 
could contribute to an adequate 
defense. Cf. Rule 731(b), infm. 
This standard should require less 
of a detailed factual showing than 
the Rule 434(a) standard, and 
therefore should tend to mini
mize the possibility that the de
fendant will be required to offer 
potentially incriminating evidence 
in order to utilize this procedure. 
See also ALI Model Code of Pre
Arraignment Procedure, p. 104 
(T.D. # 6,1974). 

1 (b) Contents of order. The order shall specify with particu-
2 larity the authorized procedure, the scope of the accused person's 
3 permitted participation, the time, duration, place, and other con-
4 ditions of the procedure, and who may conduct the procedure. 

Comment 

This varies somewhat from Rule of counsel to assist the indigent 
434(d), 6upm, since it is the ac- since the court may make such ap
cused person himself who is re- pointment under Rule 321(b), S~t
questing the order. However, the P?'(I,. No provision is made for an 
basic safeguards in administration emergency provision because the 
-prohibition of interrogation, applicant himself is the subject of 
presence of lawyer and observer, the order, and the court has au
and prohibition against use of the thority to grant a prompt hearing 
evidence in investigating unrelat- on his motion under Rule 752(a.), 
ed cases-remain the same. No infra. 
provision is made for appointment 

1 (c) Implementation of order. Rule 434 (f) (1) through (3) 
2 applies to procedures ordered under subdivision (a). 
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Comment 

See Rule 434(f) and Comment, of Rule 434(f)(4), which is de
supra. Since the accused himself signed to preclude prosecutorial 
initiates the procedure, there is misuse of the Rule 434 procedure. 
no reason to impose the limitation 

Rule 436. [Investigatory Nontestimonial Evidence Order.] 
1 (a) Authority. Upon application of the prosecuting attorney, 
2 the court by order may direct any person to participate in one or 
3 more of the procedures specified in Rule 434(c) (1) through (8), 
4 if affidavit or testimony shows probable cause to believe that: 
5 (1) An offense has been committed by one or more of 
6 several persons comprising a narrow focal group that in-
7 cludes the subject person; 
8 (2) The evidence sought may be of material aid in iden;i-
9 fying who committed the offense; and 

10 (3) The evidence sought cannot practicably be obtained 
11 from other sources. 

Comment 

Rule 436 generally prOVISIons are advanced in ALI 
This Rule permits the issuance Model Code of Pre-Arraignment 

of an order directing the person Procedure, Article 170 (T.D. # 6, 
to participate in a nontestimonial 1974) and Proposed Amendment 
evidence procedure on a showing to F.R.Crim.P. 41.1 (Preliminary 
of less than probable cause. Thus, Draft, April 1971). In the ab
in a situation in which the police sence of such provisions, the police 
have probable cause to believe that may rely only upon rather hap
the offense was committed by a hazard procedures that do not re
person of a particular description, quire the suspect's participation 
and based upon access to the scene (c. g., transporting the witness to 
of the crime, etc., only several various locatio:1s where he might 
people meeting that description obtain a glimpse of the several 
may have committed the crime, suspects). It has also been sug
an order may be obtained direct- gested that police, lacking a pro
ing those persons to appear in a cedure like that in this Rule, may 
lineup or furnish other nontesti- arrest suspects in cases of doubt
monial evidence which will assist ful probable cause, may engage 
in determining which of them in "subterfuge" arrests for other 
actually committed the offense. offenses, and may use various de
Similar provisions have been ceptive devices to obtain nontes
adopted in some jurisdir.tions. timonial evidence from a suspect. 
See, e. g., Ariz.Rev.Stat. § 13- See ALI Code, supra, at 246. See 
1424; Idaho Code § 19-625; utah also Davis v. Mississippi, 394 U. 
Code Ann. § 77-13-37 (limited S. 721, 89 S.ct. 1394, 22 L.Ed.2d 
to lineups). Proposals for similar 676 (1969). The availability of 
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in advance of detention would 
seem not to admit of any excep
tion in the fingerprinting con
text." 1 d. at 728. 

a Rule 436 procedure may en
comage police to delay making 
an arrest, even where probable 
cause exists, until identification 
evidence is obtained. If the evi
derlce obtained indicates that the 

Ca1nan(' and Terry, though deal
ing with other procedures present

suspect is innocent, an unneces- ing Fourth Amendment issues 
sary arrest will have been avoided. (administrative searches and on-

Support for the constitutional- the-street frisks), recognized that 
ity of this Rule is found in Davis where the invasion of privacy was 
v. Mississippi, 394 U.S. 721,89 not as great as that involved in 
S.Ct. 1394, 22 L.Ed.2d 676 (1969) ; the traditional search, a lesser 
United States v. Dionisio, 410 U. standard of probability than the 
S. 1, 93 S.Ct. 764, 35 L.Ed.2d 67 traditional probable cause stand
(1973) ; Camara v. Municipal al'd would be satisfactory. Rely
Court, 387 U.S. 523, 87 S.Ct. 1727, ing on Ten'Y and Davis, the Court 
18 L.Ed.2d 930 (1967); and Terry of Appeals for the District of 
v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, Columbia has recognized judicial 
20 L.Ed.2d 889 (1968). authority to order a suspect to 

In Davis, the Court l'uled in- participate in a "court-ordered 
admissible finger and palm prints Ene-up predicated on reasonable 
obtained from the defendant fol- grounds short of a basis for final 
lowing an a1'l'est and significant arrest." See Wise v. Murphy, 275 
detention not supported by pl'ob- A.2d 205 (D.C.Ct.App.1971). See 
able cause. The Court noted, how- also United States v. Greene, 429 
ever, that it was "arguable F.2d 193 (D.C.Cir. 1970) . 
• Y,. .* ·X· that because of the Dionisio may provide even more 
unique nature of the fingerprint- extensive authority for nontesti
hlg process, ¥.. ,x, ¥.. detentions monial evidence orders based upon 
[for the limited purpose of ob- a standard of less than probable 
taining prints] might, under nar- cause. In that case, the Court 
rowly defined circumstances, be upheld a grand jury subpoena di
found to comply with the Fourth recting approximately 20 persons 
Amendment even though there is to provide voice examples for com
no probable cause in the tradition- parison with recorded conversa
al sense." Id. at 727. The Court tions that had been received in 
noted that "fingerprinting may evidence by the grand jury. The 
constitute a much less serious in- Court of Appeals had held that 
trusion upon personal security the Fourth Amendment required 
than other types of police searches that the subpoenas be supported 
and detentions." Ibid. It also by a preliminary showing of "1'6a
noted that the "limited detention" sonableness," which was described 
for fingerprinting "need not come as something less than probable 
unexpectedly or at an inconveni- cause. While the three dissenting 
ent time." Ibid. For the "same justices apparently shared that 
reason,;' however, "the general 1'e- view, the majority held that there 
quirement that the authorization was no need for a preliminary 
of a judicial officer be obtained showing either of a reasonable 
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basis for issuance of the subpoena 
or of the traditional probable 
cause. The majority noted in
itially that U a subpoena to appear 
before a grand jury is not a 'sei
zure' in the Fourth Amendment 
sense." "The compulsion exerted 
by a grand jury subpoena differs 
from the seizure effected by an 
arrest or even an investigative 
'stop' * -x- * [in that] 'the 
latter is abrupt, is effected with 
force or the threat of it -li- * * 
and, in the ca;,e of an arrest, re
sults in a reco~rd involving social 
stigma.''' Id. at 9, 10. The Court 
also rejected the contention that 
the taking of the voice exemplars, 
aside from the detention pursuant 
to a subpoena, itself constituted a 
violation of the Fourth Amend
ment. It noted that, under the 
standard of Katz v. United States, 
389 U.S. 347, 88 S.ct. 507, 19 L. 
Ed.2d 576 (1967), the individual 
had no reasonable expectation of 
privacy with respect to the sound 
of his voice, since his voice was a 
characteristic that he "knowingly 
exposes to the public." Id. at 14. 

Various aspects of this Rule 
reflect a design to stay well with
in the perimeters sllggested by 
Davis and Dionisio. First, aside 
from the emergency procedure 
(subdivision Cd), infra), which 
does require a showing of prob
able cause as to flight or loss of 
evidence, there is no abrupt taking 
of the person into custody. The 
individual receives an order di
recting him to appear at some 
future time. The order may be 
challenged or modified and assist
ance of counsel is provided for 
that purpose. The issuance of the 
order may not be publicized except 
with the subject's approval. 

Second, the procedures included 
under this Rule relate either to 
evidence of characteristics that 
axe open to the public or evidence, 
like fingerprints, that is easily 
obtained with a minimum of in
convenience. Thus, unlike the 
ALI, Arizona, and Idaho codes 
cited s~tpm, this Rule does not 
extend to the withdrawal of blood 
or urine. See Schmerber v. Cali
fornia, 384 U.S. 757, 86 S.ct. 1826, 
16 L.Ed.2d 908 (1966) (applying 
traditional Fourth Amendment 
standards to the withdrawal of 
blood.) 1 Compare Rule 434(c) 
(9), supm. Neither does this 
Rule extend to physical examina
tions beyond body surface exam
inations. Compare Proposed 
Amendment to F.R.Crim.P. 41.1 
(k) (3) (Preliminary Draft, April 
1971); Rule 434(c) (10), supm. 

The Davis opinion, in its dis
Cllssion of fingerprints, noted that 
there was inherent l)rotection 
against potential harassment 
through repeated requests for 
participation since fingerprints 
need be taken no more than once. 
The same permanency is not at
tributable to all evidence obtain
able under this Rule, and, where 
the subject is not subsequently 
charged, the evidence may be de
stroyed under subdivision (h), 
infra. However, clause (3) of 
subdivision Ca) offers protection 
against harassment by requiring 
a showing that the evidence can
not otherwise be obtained. This 
provision is supplemented by the 
subject's right to receive the re
sult of any testing, and his right 
to return of the evidence taken if 
he is not subsequently charged. 
See subdivision (h), infra. Sim
ilarly, any potential misuse of the 
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procedure as an interrogation pro
ceeding is barred both by the 
prohibition against interrogation 
and the required exclusion of all 
statements made in the absence of 
counsel. Further, any incentive 
to use the Rule to acquire evidence 
for use in cOl1nection with the 
investigation of other crimes or to 
merely add to the store of investi
gatory data is undercut by the 
prohibition against such use in 
subdivision (f) (4), infra, and the 
requirement of destruction under 
subdivision (h), infra. 

Another factor emphasized in 
Davis,-the reliability of the pro
cedure involved-is enhanced by 
the court's authority to set con
ditions under subdivision (b), in
fm. Also, the subject's right to 
have both counsel and an observ
er present should serve both to 
insure fairness in procedure and 
to provide an adequate observa
tion point from which the 'subject 
may contest the reliability of the 
procedure in any subsequent pro
ceeding. The Rule thus provides 
for the automatic appointment of 
counsel upon request of the sub
ject person. 

P. 41.l(c) (2) (Preliminary Draft, 
April 1971) ("reasonable grounds, 
not amounting to probable cause 
to arrest, to suspect that the fler-
son -l\. .)., .}:. committed the of-
fense"); ALI Model Code of Pre
Arraignment Procedure § 170.2 
(6) (b) (T.D. #6, 1974) ("rea
sonable grounds to suspect that 
the person ·x, .X- .)} may have 
committed the offense and it is 
reasonable in view of the serious
ness of the offense to subject 
him to the specific identification 
procedures"). While the stand
ard of subdivision (a) is stated 
in a somewhat different fashion, 
it clearly does not fall short of a 
"reasonable suspicion" standard 
and presumably might be viewed 
as requiring a higher probability 
than some interpretations of "rea
sonable suspicion." It requires 
probable cause that an offense has 
been committed and that one 01' 

more of a limited group of persons 
committed the offense. It is only 
with regard to the size of the 
group that it departs from the 
traditional probable cause stand
ard. The group must be limited, 
but it may contain several per
sons. The maximum size is not 
specified. Indeed, the permissi-

Finally, the standard for issu- ble size may vary with the nature 
ance of the order easily meets the of the procedure requested, de
"reasonable suspicion" standard pending upon the degree of im
of Terry which is used in other position involved in administer
provisions of this type. See Ida- iug the procedure. It is not nec
ho Code § 19-625(1) (B) ("rea- essary, of course, that the exact 
sonable grounds exist, which may size of the group be specified in 
01' may not amount to probable the application, but the court 
cause"); Utah Code Ann. § 77- should be assured that only a 
13-37(1), ("probable cause to be- limited number of persons pos
lieve that a crime has been com- sess the crucial characteristics, 
mitted and reason to believe that so the probability as to the indi
the suspect committed it"); Pro- vidual is not so remote as to make 
posed Amendment to F.R.Crim. the imposition "unreasonable." 
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The "group probable cause" 

standard of this Rule is also bol
stered in two other respects. 
First, in addition to judicial re
view, there must be prosecutorial 
review because the application 
must be presented by the prose
cuting attorney rather than a law 
enforcement officer. See also ALI 
§ 170.2. Second, by requiring 
that the order be served within 
a specified period, the court can 
assure that the "probable cause" 
showing does not become stale. 
The standard is not further limit
ed by restricting the order to in
vestigation of "serious offenses." 
Compare ALI § 170.1; Proposed 
Federal Rule 41.1. There may be 
some misdemeanors as to which 
nontestimonial evidence proce
dures would be crucial in identi
fying the offender and the par
ticular offense may have signifi
cance far beyond its misdemeanor 
designation. 

issuance of the order. Moreover, 
the prosecutor should not be re
quired to inform a person that he 
is a suspect until the court finds 
a sufficient basis for issuance of 
the order. The issuance of non
testimonial evidence orders upon 
ex parte consideration is common 
to the several state provisions and 
the ALI and Federal Rule pro
posals that are cited supra. It 
should be emphasized that after 
the order is issued, the subject 
is entitled to a hearing upon a 
motion to have the order vacated 
or modified under subdivision (e), 
infra. So as to insure that the 
subject has ample opportunity to 
utilize such motions the Rule pro
vides in subdivision (b), infm, 
for the automatic appointment of 
counsel upon request without cost 
to the subject person. With these 
safeguards, it does not seem nec
essary to require an adversary 
hearing prior to the execution of 
the order in every case. In many 

Subdivision (a) instances, the subject person may 
Unlike Rules 434 and 435, su- not desire to contest the order. 

pra, subdivision (a) authorizes The standard for issuance of 
-the court to issue a nontestimonial the order is discussed in the in
evidence order upon ex parte con- troductory portion of this Com
sideration of the prosecuting at- ment, supra. The factual show
torney's application, rather than ing necessary to meet the stand
after a hearing on a motion. The ard may be made by "affidavit or 
subject of the Rule 436 order, testimony." Cf. Rule 221(b), su
unlike the subject of a Rule 434 pm (governing issuance of arrest 
or 435 order, is not already a par- warrants). If an affidavit is 
ticipant in a criminal proceed- used, it must contain the same 
ing. He should not be required degree of specificity as an affi
to even appear before the court davit used to support a search or 
to contest the prosecuting attor- arrest warrant. Conclusory state
ney's request until the court has ments would not be satisfactory. 
determined, on the basis of the Cf. Aguilar v. Texas, 378 U.S. 
prosecuting attorney's evidence, 108, 84 S.Ot. lEG9, 12 L.Ed.2d 
that there is a factual basis for 723 (1964). Also, the court may 
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examine the affiant under oath 
if it so desires. Any testimony 

taken would be recorded under 
Rule 754, in/m. 

1.In CIIPI> \'. :'If1ll'phy, 412 F.R. 291, 03 KCt. 2000, 36 L.Ec1.2d 000 (1973), the 
Court nott'd that the taking of Hernpings of fing('l'lmils "wcnt ht'~'ond 'n1('re 
ph~'liical charneteristiCH * * * C'onHtantIy exposed to the puhlic' [citing Dao/'i,q 
anel DioniMol, and C'onHtitutpc1 the typl' of 'Heyere, though iJrief, intrusion 1111-
011 ci1('rislwdlwl'sonnl s<'C'urity' that iH Huhjl'ct to constitutional scrutin~'," The 
Court Conell1c1('(I, ho",p\'pr, that thit'; st'arch was acceptable under tIl(' Fourth 
AIl1l'IJ(luH'nt, notwithstnndin/!; thl' ahKl'nC(' of a warrant, in light of the preH' 
l'nce of prohab1(' eallSl' al1cl the destructihility of the evidence. While char
acterizing thl:' IH'Ocl'lhlrl' in (II/JJ[J as a search, thl' Court also noted that it con
stituted a "limitl'c1 i ntl'w-;i on. .. ('/' Tl'rry \'. Ohio, 302 U.S. I, 88 S.Ct. 1868, 2() 
rJ.r~d,2d 889 (1968). In f:khIllC/'UCI', on the other hand, the Court noted thnt 
what wns in\'olv('<i waH a Ht'llrC'h "involving intruKiom: he~'ond the hoc1~"t'; sur
fac('." [d. at 769. It suggested thnt til(' "intereKts in human dignits· lind pri
vlIC'y which the Fourth Am('ndlllt'nt Ilrotects foriJid nny t';ucl! intrusion * * * 
in the nbsellce of: a cll'ar indiC'ation thnt ill fact * * * eyidC'nC'C' will he 
found." Il7. at 769-70. The Court also stress('d the reat';onable mlUlnel' in 
which till' eyiclen('l' \\'as ohtailll'cl, Imd noft'd the Iletitiolll'r "is not one of the 
f('w who on grollnds of f('al', ('onceI'll for health, or religious t';ct'uple might pre
fel' HOIII(' othrl' IIIl'ans of tpHting Ku('h as a 'brruthalyzer' tl'st." Ill. nt 771. 
'1'hus, whill' hoth 0117111 and SCillll(,I'UCI' c1l'fllt with activities vil'wec1 as "search
eH," the anal~'>;is of ~cllllt('/'I)('/' Rllggestt'; that the drawing of hlood llrpSl'nts 
more significant Fourth Allll'ndment C'oncerns than does the scraping of fingel'
nailR. Accordingly, IUlragrallh (R) of the Hule 434(c) Ill'OcC'durrH 11118 hren in
corporntC'cl in Hult' ·137, whill' paragrnph (9) has lIot been included. 

1 (b) Contents of order. The order shall specify with particu-
2 larity the authorized procedure, the scope of the subject person's 
3 participation, the time, duration, place, and other conditions of 
4 the procedure, who may conduct the procedure, and the time 
5 within which the order must be served. It shall also inform the 
6 subject person: 
7 (1) Of the grounds upon which the order was issued; 
8 (2) That he may not be subjected to investigative inter-
9 rogation while participating in or present for the procedure; 

10 (3) That. he may be accompanied by a lawyer during the 
11 procedure and that upon request a lawyer will be provided 
12 without cost to him; 
13 (4) That he may request that the court make a reason-
14 able modification of the order with respect to time, place, 
15 or manner of conducting the procedure, including where 
16 practicable a modification to have the procedure conducted 
17 at his place of residence; 
18 (5) That he may challenge the order as provided in sub-
19 division (e); 
20 (6) The manner in which he may request the assistance 
21 of counsel, request modification of the order, 01' challenge 
22 the order; and 
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23 (7) That he may be held in contempt of court if he fails 
24 to appear and participate in the procedure as directed. 
25 The order may also direct the subj ect person not to alter substan-
26 tially any identifying physical characteristic to be examined or 
27 destroy any evidence sought. 

Comment 

The contents of a Rule 436 or
der are similar to those of a Rule 
434 order, except that the subject 
is given additional information. 
He is informed of the grounds 
upon which the order was issued 
to assist him in determining 
whether to challenge the order. 
Ct. ALI Model Code of Pre-Ar
raignment Procedure § 170.3(2) 
(T.D. :#: 6, 1974); Proposed 
Amendment to F.R.Crim.P. 41.1 
(h) (4) (Preliminary Draft, April 
1971). Notification concerning 
his right to the assistance of coun
sel, to request modification of the 
order, to challenge the order, and 
the procedure to be utilized in ex
ercising these rights is also in
cluded. Notification of these 
matters is necessary since it can
not be assumed that the subject 
will have available the assistance 
of counsel when he receives the 
order. See also ALI § 170.3(2). 
Ct. Proposed Federal Rule 41.1 
(h) (6) (providing notice only as 
to the right to request modifica
tion). The order need not in
clude a reference to the subject's 
right to utilize the services of his 
own doctor under subdivision (f) 
(2), intt'a, nor his right to have 
an observer present under sub-

division (f)(I), in/Ta. The 
former right is likely to have lim
ited application and is not as sig
nificant as the others noted. N 0-

tification of the right to have an 
observer other than counsel pres
ent might tend to depreciate the 
importance of obtaining the as
sistance of counsel. 

The notification of the right to 
counsel must clearly indicate that 
counsel will be provided without 
cost to the subject person. In 
light of the nature of the proce
dures involved and the absence of 
a probable cause showing as to 
the individual, the prosecution 
should bear the cost of counsel 
just as it bears the cost of other 
experts utilized in obtaining and 
comparing nontestimonial evi
dence. The need for the assist
ance of counsel is discussed in the 
Comment to Rule 434(f), supra. 
See also Idaho Code § 19-625(h) 
and Utah Code Ann. § 77-13-38, 
providing for the appointment of 
counsel to assist the indigent (al
though the Utah provision applies 
only to lineups). 

Clause (7) corresponds to the 
notification provision of Rule 434 
Cd), supra. 

1 (c) Service. The order shall be served by delivering a copy 
2 of the order personally to the subj ect person within the time pe-
3 riod specified in the order. Except as provided in subdivision 
4 (d), the order shall be served at least [two] business days before 
5 the date of the subject person's required participation. 
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Comment 

Service is made in the same 
manner as under Rule 434. A 
time limit is placed upon service 
so as to avoid such delay as will 
permit the showing of probable 
cause to become stale. The Rule 
does not set any specific time lim
itation, but leaves the time limit 
to be specified by the court as 
appropl'iate under the circum
stances. Specific deadlines are 
set in several comparable provi
sions. See, e. g., ALI Model Code 
of Pre-Arraignment Procedure 
§ 170.5(2) (T.D. #6, 1974) (five 
days, with possible extension for 
an additional five days for service, 
with procedure executed within 15 
days); Ariz.Rev.Stat.Ann. § 13-
1424(8) (15 days for execution) ; 
Idaho Code § 19-625(2)(j) (ten 
days for execution). These spe
cific deadline provisions appar-

ently were based upon similar re
quirements found in search war
rant provisions, but there the 
place to be searched is usually im
mobile, and can readily be found 
within the period specified in the 
provision. In the area of non
testimonial evidence orders, the 
court needs more flexibility. If 
the court sets too distant a period 
for service and execu.tion, the sub
ject may always challenge the or
der if the factual showing has 
become stale. This opportunity 
to challenge before execution is 
not available in the case of a 
search warrant. 

This subdivision assures the 
subject of at least two business 
days during which he can arrange 
for counsel and challenge the or
der. See also ALI § 170.7. 

1 (d) Emergency procedure. Upon application of the prose cut-
2 ing attorney, the court by order may direct a [law enforcement 
3 officer] to bring forthwith before the court a person against 
4 whom an order under subdivision (a) has issued, if affidavit or 
5 testimony shows probable cause to believe: 
6 (1) The subject person will flee upon service of the order; 
7 or 
8 (2) The evidence sought will be altered, dissipated, or 
9 lost if not promptly obtained. 

10 Upon presentation of the subject person, the court shall read the 
11 nontestimonial evidence order to him and afford him reasonable 
12 opportunity to consult with a lawyer and to seek modification or 
13 vacation of the order under subdivision (e). The court may then 
14 direct the subject person to participate immediately in the au-
15 thorized procedure. 

Comment 

This provision is similar to Rule decide to issue the nontestimonial 
434(b), supra. Before the order evidence order pursuant to sub
is issued under this provision, division (a), and then it must find 
however, the court must make two probable cause to believe either 
determinations. First, it must that the subject person otherwise 
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would flee upon service of the or
der or that the evidence sought 
would be altered, dissipated, 01' 

lost unless promptly obtained. See 
also Comment to Rule 434(b), su
pTa. Upon being taken into cus
tody pursuant to the emergency 
order, the subject person must be 
brought directly before the court 
and given the opportunity, with 
the assistance of counsel, to chal
lenge the nontestimonial evidence 
order. A similar "emergency cus
tody procedure" is authorized in 
Proposed Amendment to F.R. 
Crim.P. 41.1 (f) (Preliminary 
Draft, April 1971). See also ALI 
Model Code of Pre-Arraignment 
Procedure § 170.4(2) (T.D. #6, 
1974). Compare Ariz.Rev;Stat. 
Ann. § 13-1424 and Idaho Code § 
19-625 (authorizing peace officer 
to take subject into custody fol
lowing issuance of order in all 
cases). 

The Rule makes no provision for 
taking a person into custody with
out court order even when the of
ficer had no prior opportunity to 

obtain an order-e. g., where he 
comes upon several persons who 
fit within an appropriate "narrow 
focal group" at the scene of the 
crime. Terry v. Ohio, 392 U.S. 1, 
88 S.Ct. 1868, 20 L.Ed.2d 889 
(1968), provides sufficient supple
mental authority, however, to 
make effectively prompt use of the 
emergency provision in such cases. 
Thus, where the officer is con
cerned that the suspects may de
stroy the evidence sought if allow
ed to leave, but lacks probable 
cause to arrest them, he may, un
der Tert·y, detain them for a brief 
period while the prosecutor, rely
ing upon information furnished 
by the officer, obtains an emer
gency order under this subdivi
sion. This procedure would, of 
course, require the prompt avail
ability of both prosecutor and 
court, but a procedure requiring 
similar availability has been ef
fectively employed in the search 
warrant area. See Miller, Tele
phonic Search Warrants, 9 The 
Prosecutor 385 (1974). 

1 (e) Modification and challenge. Upon a showing' that com-
2 pliance with the order will unreasonably embarrass or incoll-
3 venience the subject person, the court shall change the time, 
4 place, or manner of conducting the procedure 01' vacate the order. 
5 Upon a showing that the order was improperly issued or that 
6 there are no longer sufficient grounds for issuance of the order, 
7 the court shall vacate it. 

Comment 

Similclr provisions providing op- inherent authority to modify its 
portunity to seek modification of order in any event, but this provi
the order are in Proposed Amend- sion provides emphasis to the sub
ment to F.R.Crim.P. 41.1(e) (Pre- ject's right to request modifica
liminary Draft, April 1971) and tion. Ct. Rules 431(a) (4), 432 
ALI Model Code of Pre-Arraign- (d) (2), supra. 
ment Procedure § 170.4 (T.D. A similar provision for chal
#6,1974). The court would have lenging the issuance of the order 
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is proposed in ALI § 170.6. The 
challenge is not limited to the in
formation available to the court at 
the time the order was issued. 
The subject may introduce evi-

dence contradicting prosecution 
evidence offered under subdivi
sion (a) supra, or may show that 
changed circumstances indicate 
the order no longer is justified. 

1 (f) Implementation of order. 
2 (1) While participating in or present for an authorized 
3 procedure, the subject person may be accompanied by a 
4 lawyer and by an observer of his choice. The presence of 
5 other persons at the procedure may be limited as the court 
6 deems appropriate under the circumstances. 
7 (2) The procedure shan be conducted with dispatch. If 
8 the removal of a foreign substance involves an intrusion of 
9 the body, medical or other qualified supervision is required. 

10 Upon timely request and approval by the court, the removal 
11 of a foreign substance shan be supervised by a qualified 
12 physician designated by the subject person. 
13 (3) The subject person may not be subjected to investi-
14 gative interrogation while participating in or present for the 
15 procedure. No statement of the subject person may be ad-
16 mitted in evidence against him if made in the absence of 
17 counsel and while participating in or present for the proce-
18 dm·e. 
19 (4) Any evidence obtained from the subject person may 
20 be used only with respect to the offense specified in estab-
21 lishing probable cause under subdivision (a) (3) or a re-
22 lated offense as defined in Rule 471. 
23 (5) Before completion of the procedure, neither the 111'ose-
24 cuting attol'l1ey nor his agent may disclose, without the con-
25 sent of the subject pG'rson, that an order has been issued, 
26 except as is necessary to its issuance 01' service. Upon 
27 application of the subj ect person, the court may restrict 
28 disclosure of the results of any testing or comparison utiliz-
29 ing evidence obtained in the authorized procedure before 
30 the introduction of the results in a judicial proceeding, 
31 except that disclosure may be made: 
32 (i) To a prosecuting attol'l1ey 01' a [law enforcement 
33 officer] fo1' use in the performance of his duties; and 
34 (li) In connection with a judicial proceeding. 

Comment 

Paragraphs (1) through (4) Paragraph (5) is designed to pro
largely follow Rule 434(f), supra. tect the potentially innocent sub-
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ject from t.he harm that may flow 
from publlcizing his status as a 
suspect. It prohibits prosecution 
disclosure prior to the completion 
of the procedure, when the re
sults will be available. Similar 
protection is afforded the witness 
in an investigatory deposition. 
See Rule 432(f), supm. Cf. ALI 

Model Code of Pre-Arraignment 
Procedure § 170.2(7) (T.D. #6, 
1974). So as to provide further 
protection, the court may direct 
that the order not be filed with 
the clerk until after the procedure 
is completed. See Comment to 
Rule 752(d), infm. 

1 (g) Reports. The subject person shall be furnished with a 
2 written report of the result of any testing or compa-rison utilizing 
3 evidence obtained in the authorized procedure. If the evidence 
4 is subjected to any scientific test or comparison, a copy of any 
5 report prepared by the person conducting the test shall be avail-
6 able, upon request, to the subject person. Disclosure of the re-
7 suIt and report shall be made promptly after they become avail
S able unless the court directs that disclosure be delayed. 

, Comment 

The innocent person subjected to 
participation in a nontestimonial 
evidence procedure should be in
formed of the outcome of th,at pro
cedure promptly after the result of 
any testing or comparison becomes 
available. Similarly, any scien
tific reports should be made avail
able upon request. Where the re
sult points to the guilt of the sub
ject, the reporting requirement 
merely serves to advance discovery 
that will eventually be given to 
the subject as a defendant. If the 
result and report are available be
fore prosecution has been institut
ed, the court may direct that dis
closure be delayed if there is cause 
to believe that the subject is likely 
to flee once he learns of the re
sults. 

In light of the reporting re
quirements, the Rule does not con
tain a provision requiring that a 
return be filed setting forth the 
type of evidence taken under the 
order. Compare Proposed Amend
ment to F.R.Crim.P. 41.1(j) (Pre
liminary Draft, April 1971); Ida
ho Code § 19-625 (requiring that 
a copy of the return be given to 
the subject). See also ALI. Mod
el Code of Pre-Arraignment Pro
cedure §§ 130.4(4),160.4(6),170.8 
(2) (T.D. #6, 1974) (specifying 
that a record sufficient to disclose 
any matter relevz::-:t to accuracy 
be kept and reasonable access 
thereto be allowed to the suspect 
or his counsel). 

1 (h) Disposition of evidence. Unless the court authorizes fur-
2 ther retention, nontestimonial evidence obtained from a subject 
3 person under this Rule and all copies thereof shall be promptly 
4 destroyed, or, upon request, returned to the subj ect person, if an 
5 information [or indictment] charging him with an offense re-
6 lating to that evidence is not filed within [45 days] after the 
7 evidence was obtained. Upon motion of the prosecuting attor-
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8 ney, the court may authorize further retention of nontestimonial 
9 evidence as reasonably necessary to facilitate a continuing inves-

10 tigation or prosecution. 

Comment 
Similar provision for destruc

tion of records is proposed in ALI 
Model Code of Pre-Arraignment 
Procedure § 170.8(4) (T.D. :#6, 
1974) and Proposed Amendment 
to F.R.Crim.P. 41.1(j) (Prelimi
nary Draft, April 1971) (requir
ing destruction only upon request 
of the subject person). See al.~o 
Wise v. Murphy, 275 A.2d 205 (D. 
C.Ct.App.1971) (noting the sig
nificance of such protection in 
sustaining a Rule 436-type or
der) .1 

The destruction prOVISIOn in
sures that the Rule 436 procedure 
will not be misused to collect non
testimonial evidence for future 
use. In this regard, it supple
ments subdivision (f) (4), S1tpra. 
If the subject person desires to 
retain the evidence in the event 
that circumstances should change 
and an information is filed or an
other Rule 436 order is issued, he 
may obtain the evidence upon re
quest. 

1 '1'he lVi8C <1t'ci;;ioll al;;o l'lllphu;;ized the need for IH'olll])t appellate review 
of such order;;. '1'1I('f;1' Hulef;, 110\\'('\'(,1', <10 llOt treat the topic of appellate re
view. 

Rule 437. [Obtaining Nontestimonial Evidence from 
Third-Person upon Accused Person's Motion.] 

1 (a) Authority. Upon motion of an accused person who has 
2 been arrested, cited, or charged in an information [or indict-
3 mentJ, and after notice to the person who is to be the subject of 
4 the order and opportunity for him to be heard, the court by order 
5 may direct any person to participate in one or more of the pro-
6 cedures specified in Rule 434(c) (1) through (8), if it finds proba-
7 ble cause to believe that: 
8 , (1) The offense for which the accused person was arrest-
9 ed, cited, or charged was committed by one or more of sev-

10 eral persons comprising a narrow focal group that includes 
11 the subject person; 
12 (2) The evidence sought could contribute to an adequate 
13 defense of the accused person; and 
14 (3) The evidence sought cannot practicably be obtained 
15 from other sources. 
16 The court may direct any person, including the prosecuting at-
17 torney, to provide the authorized procedure. 

Comment 
Rule 437 generally prosecution's authority tu obtain 

This provision provides the de- a nontestimonial evidence order on 
fendant with a counterpart to the less than traditional probable 
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cause under Rule 436, supra. A 
similar proposal is advanced in 
ALI Model Code of Pre-Arraign
ment Procedure, Article 170 (T.D. 
#6,1974). This Rule will be used 
by defendants in situations in 
which they believe that they can 
establish that another person ei
ther committed the offense in 
question or is at least as likely a 
suspect as the defendant. It 
might be useful particularly where 
a group of several persons were 
present at the time of the offense, 
and the defendant claims that the 
victim erroneously identified him 
rather than another person pres
ent. In most such situations, the 
prosecuting attorney may be will
ing to include the other parties in 
any identification procedure so as 
to be certain that he has charged 
the correct person. But the de
fendant's right to establish his 
innocence cannot depend upon the 
prosecutor's discretion. Just as 
the defendant may use depositions 
to obtain testimony that shifts 
the suspicion to other persons, 
he should also be able to ob
tain nontestimonial evidence for 
that purpose. Here, however, be
cause of the nature of the pmtici
pation required of the subject per
son, a showing of probability that 
the evidence wili be helpful must 
fil'S~~ made. Cf. Rule 433, su
'pm. f!' 

Subdivision (a) 
A motion under thil'l Rule, like 

a Rule 435 motion, is available to 
a person who has received a cita
tion or has been arrested without 
a warrant, even though an infor
mation has not yet been filed. 
The procedure under' this Rule 

prompt action is necessary to 
avoid loss of nontestimonial evi
dence. See also Comment to Rule 
435, supm. Since the procedure 
is requested by motion" the pros
ecuting attorney must be served 
and given an opportunity to be 
heard. See Rule 752(a), infra. 
Rule 752(a) provides for two 
days' notice "unless the court 
otherwise directs." Dispensing 
with the two-day requirement 
would often be appropriate fOl' 
motion under Rule 437. 

Both the procedures permitted 
to be ordered and the standards 
for issuance of the order follow 
Rule 436(a), supm, and are dis
cussed at length in the Comment 
to that Rule. The manner in 
which the requisite showing must 
be made does depart, however, 
from Rule 436(a) in one impor
tant aspect. While the Rule 436 
order may be issued upon an ex 
parte application of the prosecut
ing attorney, the instant subdivi
sion requires an initial hearing 
on the defendant's motion. The 
ex parte procedure is not neces
sary under this Rule because there 
is no special need to avoid dis
closure to the subject of his pos
sible suspect status (as viewed by 
the defendant) prior to the issu
'lnce of the order. Also there may 
be less concern under this Rule 
of forcing the potential subject 
to defend against a frivolous mo
tion since the prosecutor, who al
ready is a party to the crim;'lal 
proceeding, may often reflect ~. ie 
subject person's interests by op
posing the motion. Compare, in 
this regard, the Comment to Rule 
436(a), supm. 

must be available at this point The defendant may frequently 
to cover situations in which request that the procedure 01'-
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dered under this Rule be provid
ed by the prosecutor to avoid dis
pute concerning the administra
tion of the procedure. However, 
there may be situations in which 
it would be appropriate to have 

another governmental agency, or 
even the defendant's own experts, 
conduct the procedure. Accord
ingly the court is granted discre
tion to direct that any person pro
vide the procedure. 

1 (b) Notice to subject person. The notice to the subject person 
2 shall inform him that he may be represented by a lawyer at the 
3 hearing and that upon request the court may provide a lawyer 
4 without cost to him. 

Comment 

The subject person may be rep
resented by counsel at the hNU'
ing, but the appointment of coun
sel to assist the indigent at this 
stage is discretionary. As with 
Rule 436, supm, the underlying 
premise of this Rule is that a 
subject who is to be required to 
participate in a nontestimonial ev
idence procedure should have the 
assistance of counsel to challenge 
the order. In the proceeding un
der this Rule, however, unlike the 
Rule 436 proceeding, the subject 
may not stand alone in his ob-

jection to the requested order. 
The prosecuting attorney is a par
ty to the proceeding and his op
position to the defendant's mo
tion may adequately represent 
the interests of the prospective 
subject. Accordingly, appoint
ment of counsel is not automati
caP required under this Rule. Of 
course, if the order is issued, the 
subject is then automatically en
titled to the assistance of counsel. 
Appointment of counsel, as under 
Rule 436, is made without cost 
to the subject person. 

1 (c) Emergency procedure. Upon application of the accused 
2 person, notice to the prosecuting attorney, and opportunity for 
3 the prosecuting attorney to be heard, the court by order may di-
4 rect a [law enforcement officer] to bring the subject person 
5 forth'\'ith before the court for an immedia~e hearing if affidavit 
6 01' testimony shows a reasonable likelihood that an order directing 
7 the subject person to participate in an authorized procedure will 
8 be issued under subdivision (a) and probable cause to believe 
9 that: 

10 (1) The subject person will flee upon service of notice of 
11 a hearing to be held under subdivision (a); 01' 

12 (2) The evidence sought will be altered, dissipate.d, or lost 
13 if not promptly obtained. 
14 Upon presentation of the subject person, the court shall inform 
15 him of his rights under this Rule and afford him reasonable op-
16 portunity to consult with a lawyer before hearing the motion. 
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Comment 

This provision follows Rule 436 This showing insures that the sub
Cd), supra, except for the imposi- ject will not be taken into custody 
tion of one additional require- in a situation where the evidence 
ment. Under Rule 436 (d),' the sought is likely to be lost if not 
emergency order is issued only promptly obtained, but the de
after the court has also issued fendant is not likely to establish 
the nontestimonial evidence order, that the subject is one of a limited 
i. e., it has determined, based upon group as to whom probable cause 
the prosecutor's initial presenta- exists. A similar initial showing 
tion, that there is a basis for 01'- is not required in Rule 434(b) I 
dering the subject to participate supra, but there the subject has 
in the requested nontestimonial been charged with the crime. 
evidence procedure. Under this This subdivision also requires 
Rule, however, the hearing on the that advance notice and oppor
issuance of the order occurs after tunity to be heard be given to 
the subject is taken into custody the prosecuting attorney. T:1is 
and brought before the court. requirement should not cause un
Accordingly, this subdivision re- due delay as the prosecuting at
quires an additional finding-that torney will usually be as readily 
there is a reasonable likelihood available as the judge. The prose
that an order will be issued un- cuting attomey may have relevant 
del' subdivision (a), supra. This information that is not known to 
would require the defendant to the accused person. His partici
make a preliminary showing that pation offers further protection 
he can establish probable cause against misuse of the emergency 
as required by subdivision (a). procedure. 

1 (d) Contents of order. The order shall specify with pm'ticu-
2 larity the authorized procedure, the scope of the subject person's 
3 participation, the time, duration, place, and other conditions of 
4 the procedurE', and who may conduct the procedure. It shall also 
5 inform the subject person that: 
6 . (1) He may not be subjected to investigative interroga-
7 tion while participating in or present for the procedure; 
8 (2) He may be accompanied by a lawyer during the pro-
9 cedul'e and that upon request a lawyer will be provided with-

10 out cost to him; and 
11 (3) He may be held in contempt of court if he fails to ap-
12 pear and participate in the procedure as directed. 
13 The order also may direct the subject person not to alter substan-
14 tially any identifying physical characteristic to be examined Ci' 

15 destl'oy any evidence sought. 

Comment 
This is patterned aftel' Rule 

486 (b), supr·a. 
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1 (e) Service. The order shall be served by delivering a copy of 
2 the order personally to the subject person. 

Comment 
This follows the service provi-

sions of Rules 434, 435 and 436, 
supr·a. 

1 (f) Implementation of order. 
2 (1) While participating in or present for an authorized 
3 procedure, the subject person may be accompanied by a 
4 lawyer and by an observer of his choice. The accused per-
5 son may be present, but if he is in custody, he may be pres·· 
6 ent only with leave of court. The prosecuting attorney and 
7 an expert of his choice, and a lawyer for the accused person 
8 and an expert of the accused person's choice, also may be 
9 present. The presence of other persons at the procedure 

10 may be limited as the court deems appropriate under the cir-
11 cumstances. 
12 (2) The procedure shall be conducted with dispatch. If 
13 the removal of a foreign substance involves an intrusion of 
14 the body, medical or other qualified supervision is required. 
15 Upon timely request of the subject person and approval by 
16 the court, the removal of a fOl'eign substance shall be super-
17 vised by a qualified physician designated by the subject per~ 
18 son. 
19 (3) The subj ect person may not be subjected to investi-
20 gative intel'1'ogation while participating in or present for the 
21 procedure. 
22 (4) A statement of the subject person made while he is 
23 participating in or present for the procedure may not be 
24 admitted in evidence against him if the statement was made 
25 (i) in the absence of counsel and (ii) in response to investi-
26 gative interrogation by the prosecuting uttorney or his 
27 agent. 
28 (5) Any evidence obtained from the subject person may be 
29 used only with l'espect to the offense specified in establishing 
30 probable cause under subdivision (a) (1) or a related offense 
31 as defined in Rule 471. 
32 (6) Before completion of the procedure, neither the prose-
33 cuting attorney, the accused pe:L'son, nor their agents may 
34 disclose, without the consent of the subject person, that a 
35 motion has been made or an order issued under this R~,le, 
36 except as necessary to the presentation of the motion 01' 
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the issuance or service of the order. Upon application 
of the subject person, the court may restrict disclosure 
of the results of any testing or comparison utilizing evi
dence obtained in the authorized procedure before the in
troduction of the results in a judicial proceeding, but dis
closure may be made: 

(i) To the accused person, his lawyer, and the law
yer's staff; 

(ii) To a prosecuting attorney or a [law enforcement 
officer] for use in the performance of his duties; and 

(iii) In connection with a judicial proceeding. 

Comment 

Paragraph (1) follows the pol
icy of Rules 434(f), 435(c), and 
436(f), supm, in permitting the 
attendance of those persons neces
sary to assure fairness, while au
thorizing the court to require the 
exclusion of other persons. Here, 
more persons are involved, since 
the prosecutor, as well as the sub
ject and the defendant, must be 
represented. The limited right of 
the defendant in custody to be 
present parallels Rule 431(f) (1), 
S1~pm, governing the defendant's 
presence at discovery depositions. 
The authority of the prosecuting 
attorney and defense counsel to 
have other persons attend is lim
ited to experts. Unlike the subject 
person, the defendant and prose
cution have no need for the reas
surance provided by a general ob
server. See Comment to Rule 
434(f), supm. 

Pal'agraph (2) parallels Rule 
436 (f) (2), supra. 

Paragraph (3) follows Rules 
434(f) (3), 435(c), and 436(f) (3) 
in prohibiting investigative' in-

terrogation while the subject is 
participating in or present for 
the procedure. 

Paragraph (4) differs from 
Rules 434(f)(3), 435(c), and 
436(f)(3) in that it does not ex
clude all statements of the sub
ject made in the absence of his 
counsel. The prosecuting attor
ney's use of evidence should not 
be subject to the actions of de
fense counsel who may seek to 
obtain admissions from the sub
ject at the proceeding. The sub
ject should realize that any self
incriminatory statement made by 
him in an effort to remove sus
picion from the defendant may 
also be used against him. The 
prosecuting attorney is only bar
red from use of statements made 
by the subject in the absence of 
counsel and in response to inter
rogation by the prosecuting at
torney himself or his agent. If 
the prosecuting attorney desires 
to interrogate the subject, he 
must use a deposition procedure. 

Paragraphs (5) and (6) paral
lel Rule 436(f) (4) and (5), supra. 

1 (g) Reports. The subject person shall be furnished with a 
2 written report of the result of any testing or comparison utilizing 
3 evidence obtained in the authorized procedure. If the evidence 
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4 is subjected to any scientific test or comparison, a copy of any 
5 report prepared by the person conducting the test shall be avail-
6 able, upon request, to the subject person, prosecuting attorney, 
7 and the accused person, Disclosure of the result and report U the 
8 subject person shall be made promptly after they become avail-
9 able unless the court directs that the disclosure be delayed. 

Comment 

This prOVISIon parallels Rule subject and the defendant. As 
436(g), supm, which is discussed with the deposition procedure, 
in the Comment to that Rule. where the authority of the court 
Since the procedure may be pro- is used by the defendant to obtain 
vided by the defendant's experts discovery from a third person, the 
or another agency (see Comment evidence obtained from that per
to subdivision (a) of this Rule, son is made available to the prose
supm), provision is made for fur- cution even though similar evi
nishing any reports to the prose- dence would not be discoverable 
cuting attorney as well as to the under Rule 423, supr·a. 

1 (h) Disposition of evidence. Unless the court authorizes fUl'-
2 ther retention, nontestimonial evidence obtained from a subject 
3 person under this Rule and all copies thereof shall be promptly 
4 destroyed, or, upon request, returned to the subject person, if an 
5 information [01' indictment] charging him with an offense l'elat-
6 lng to that evidence is not filed within [45 days] after the evi-
7 dence was obtained. Upon motion of a party, the court may au-
8 thol'ize further retention of nontestimonial evidence as reasonably 
9 necessary to facilitate a continuing investigation, prosecution, or 

10 defense. 

Comment 

This parallels Rule 436(h), su-
pm, which is discussed in the 
Comment to that Rule. 

Rule 438. [Comparing Nontestimonial Evidence.] 
1 (a) Authority. Upon motion of the defendant, the court by 
2 ordel' may direct a prosecuting attorney to have a scientific com-
3 parison made between a specified sample or specimen of nontesti-
4 monia1 evidence in the prosecuting attol'lley's possession 01' con-
5 trol and other nontestimonial evidence of :;t similar character in 
6 the prosecuting attorney's possession or control, if the court finds 
7 that the result of the comparison could contribute to an adequate 
8 defense. 

Comment 

This provision serves to supple- tends to evidence beyond that ob
ment Rules 435 and 436, but ex- tained under those Rules. Where 
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the prosecuting attorney is aware 
that a comparison of evidence may 
produce exculpatory results, he 
presumably has an obligation to 
conduct such a comparison under 
Brady v. Maryland, 373 U.S. 83, 
83 S.Ct. 1194, 10 L.Ed.2d 215 
(1963). The prosecuting attor
ney may not always agree with 
defendant, however, as to the like
lihood that the results could be 
exculpatory. In such a situation, 
the defendant could always have 
his own expert conduct tests un
der RUle 421, supm. However, 
so as to avoid controversy as to. 
the method of comparison, the de
fendant may appropriately pre
fer that the comparison be pro
vided by the prosecuting attorney. 
Cf. Rule 435, supm. The stand
ard for issuance of the comparison 
order is similar to that of Rule 
435. The order may axtend to 
any evidence within the prosecut-

ing attorney's control. It does 
not extend to evidence in the de
fendant's possession unless that 
evidence has been given to (and 
accepted by) the prosecuting at
torney. The defendant can insure 
that evidence obtained under Rule 
437, supra" is within the prose
cutor's control. (and therefore 
subject to a comparison order) by 
requesting that the Rule 437 pro
cedure be provided by the prose
cuting attorney. The Rule will 
extend to nontestimonial evidence 
obtained by the prosecution under 
Rules 211 (b), 311 (2), 434, and 
436, supm, and through various 
investigatory activities (e. g., 
physical searches and electronic 
surveillance). There is no pro
vision respecting the disclosure 
of the results to the defendant 
since disclosure will be required 
under Rule 421, supra,. 

1 (b) Contents of order. The order shall specify the compari-
2 son authorized, who may make it, and appropriate conditions un-
3 del' which it is to be made. 

Comment 

This is patterned after Rules 
434(d) and 435(b), supm. 

PART 4 

DISPOSITION WITHOUT TRIAL 

Rule 441. [Discussion Regarding Disposition of Case.] 

1 (a) Meeting. The parties may meet to discuss the possibility 
2 of pretrial diversion under Rule 442 or of a plea agreement under 
3 Rule 443. The court may not participate in the discussions. 

Comment 

Pretrial diversion and plea dis
cussions generally 

This Rule provides for pretrial 
diversion discussions as well as 

plea discussions. Accord, ALI 
Model Code of Pre-Arraignment 
Procedure § 320.1 (T.D. # 5, 
1972). This is done to further 
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"the goal of encouraging early 
and informed disposition of as 
many cases as possible" and to 
create a "framework to encourage 
and guide the exercise of prosecu
torial discretion in determining 
-x- -Y.- -1:- whether to decline pros-
ecution unconditionally, or on 
condition that the defendant ab
stain from any further illegal 
acts or that he participates in 
some rehabilitation program; 
and whether to agree to sentenc
ing concessions in connection 
with a plea." See id., Commen
tary. 

In providing for pretrial diver
sion discussions, this Rule imple
ments Nat'l Advisory Comm'n on 
Criminal Justice Standards and 
Goals, Courts Standard 2.1 
(1973), which states that, "In 
appropriate cases offenders should 
be diverted into noncriminal pro
grams before formal trial or con
viction," ABA Standards, The 
Prosecution Function 3.8 (Ap
proved Draft, 1971) which calls 
upon the prosecutor to "explore 
the availability of non-criminal 
disposition including programs of 
rehabilitation, formal or infor
mal," and ABA Standards, the 
Defense Function 6.1 (a) (Ap
proved Draft, 1971), which calls 

prosecutors undertake H[eJarly 
identification and diversion to 
other community resources of 
those offenders in need of 
treatment, for whom full crim
inal disposition does not appear 
required." President's Crime 
Comm'n Report 134. While the 
appellation Hearly diversion" is 
new, the underlying concept is 
not. It has long been the prac
tice among experienced prose
cutors to defer prosecution upon 
certain conditions, such as a 
firm arrangement for the of
fender to seek psychiatric or 
other similar assistance where 
his disturbed mental condition 
may have contributed to his 
behavior. A technique of long 
standing, indeed one going back 
to the early histOl'y of our 
country, is found in decisions 
of prosecutors not to prosecute 
an offender who has agreed to 
enter the military service or 
Who has obtained new employ
ment or in some other manner 
has embarked on what can 
broadly be considered to be a 
rehabilitative program. 

See generally Nat'l Advisory 
Comm'n, Courts Chapter 2, Cor
rections Standard 3.1. 

upon the defense lawyer to "ex- This subdivision recognizes the 
plore the possibility of an early 
diversion of the case from the legitimacy of plea discussions. 
criminal process through the use See Commentary to ABA Stand
of other community agencies." arc1s, Pleas of Guilty 1.8, 3.1(a); 
See Pa.R.Crim.P. 175 through' Commentary to ALI 350.3; Ad-
185. Cf. Calif.Penal Code §§ visory Committee Note to the re-
1000 through 1000.4 (certain cent amendment to F.R.Crim.P. 
dnlg offenders). As stated in l1(e); Santobello v. New York, 
the Commentary to the Prosecu- 92 S.ct. 495, 404 U.S. 257, 260-
tion Function Standard: 61,30 L.Ed.2d 427 (1971); Erick-

The President's Crime Com- son, The Finality of a Plea of 
mission has recommended that G~'ilty, 48 Notre Dame Law. 835, 
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839-41 (1973). But see Nat'l Ad
visory Comm'n, Courts, pages 37-
45. 

Pretrial diversion discussions 
and plea discussions are treated 
together in this Rule because in 
many cases both matters will be 
discussed at the same time and 
because it seems that the same 
provisions regarding court non
participation, deferring proceed
ings, aid of court in developing 
facts, and inadmissibility of state
ments and agreements should ap
ply to each type of discussion. 
However, the agreements which 
may result from the discussions 
are treated separately-Rule 442, 
infm, treats pretrial diversion 
agreements and Rule 443, infra, 
plea agreements. 

Meeting 
Subdivision (a) provides that 

the parties "may" meet and dis
cuss the possibility of pretrial di
version 01' of a plea agreement. In 
light of the duty of counsel to pro
ceed in good faith, it seems unnec
essary to use mandatory language. 
ABA ~tandards, Pleas of Guilty 
3.1(a), F.R.Crim.P. l1(e) (1), and 
Alaska R.Crim.P. l1(e)(l) simi
larly specify "may." Cf. Fla.R. 
Crim.P. 3.171(a) ("The Prosecut
ing Attorney is encouraged to dis
cuss and agree on pleas which may 
be entered by a defendant"). 

Unrepresented defendants 
The discussions are not limited 

to defendants represented by 
counsel, in light of the stringent 
requirements for waiver of coun
sel, the protection subdivision (d) 
in[?'u, gives against use of dis
cussions, statements, and agree
ment~\ and t.he principle stated 

in ABA Standards, Pleas of Guil
ty 3.1 (c), that "similarly situated 
defendants should be afforded 
equal plea agreement opportuni
ties." See id. 3.1(a); Nat'l Ad
visory Comm'n, Courts Standards 
2.2(1), 3.5; F.R.Crim.P. l1(e) 
(1); Fla.R.Crim.P. 3.171(a). 
Professional ethics preclude the 
prosecutor from dealing directly 
with a defendant represented by 
counsel absent defense counsel's 
prior consent. ABA Code of Pro
fessional Responsibility DR 7-
104(a). 

Court non participation 
It is common to specify that 

the court not participate in plea 
discussions. See ABA Standards, 
Pleas of Guilty 3.3(a); ALI § 
350.3(1); Nat'l Advisory Comm'n, 
Courts Standard 3.7; F.R.Crim. 
P. l1(e) (1); Pa.R.Cdm.P. 319 
(b)(l). Cf. ABA Standards, The 
Function of the Trial Judge 4.1 
(a) (Approved Draft, 1972); In
formal Opinion No. 779, ABA 
Professional Ethics Committee, 51 
A.B.A.J. 444 (1965). As pointed 
out in the Commentary to ABA 
Standards, Pleas of Guilty 3.3(a) : 

There are a number of valid 
reasons for keeping the trial 
judge out of the plea discus
sions. including the following: 
(1) judicial participation in the 
discussions can create the im
pression in the mind of the de
fendant that he would not re
ceive a fair trial were he to go 
to trial before this judge; (2) 
judicial participation in the 
discussions makes it difficult 
for the judge objectively to de
termine the voluntariness of 
the plea when it is offered; 
(3) judicial participation to the 
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extent of promising a certain 
sentence is inconsistent with 
the theory behind the use of 
the presentence investigation 
report; and (4) the risk of not 
going along with the disposi
tion apparently desired by the 
judge may seem so great to the 
defendant that he will be in
duced to plead guilty even if 
innocent. 

As stated in United States ex Tel. 
Elksnis v. Gilligan, 256 F.Supp. 
244, 254 (S.D.N.Y.1966): 

The unequal positions of the 
judge and the accused, one with 
the power to commit to prison 
and the other deeply concerned 
to avoid prison, at once raise a 

question of fundamental fair
ness. When a judge becomes a 
participant in plea bargaining 
he brings to bear the full force 
and majesty of his office. His 
awesome power to impose a 
substantially longer or even 
maximum sentence in excess of 
that proposed is present wheth
er referred to or not. A de
fendant needs no reminder that 
if he rej ects the proposal, 
stands upon his right to trial 
and is convicted, he faces a 
significantly longer sentence. 

It seems the same rule of nonpar
ticipation should apply to pretrial 
diversion discussions as applies to 
plea discussions. 

1 (b) Deferring proceedings. Upon stipulation of the parties, 
2 the court shall defer for a reasonable time any pending proceed-
3 ings in the prosecution so that the procedures under this Rule 
4 may be pursued. 

Comment 

This is similar in concept to 
ALI Model Code of Pre-Arraign-

ment Procedure § 330.2(2) (T.D.· 
# 5, 1972). 

1 (c) Aid of court in developing facts. Upon stipulation pf the 
2 parties, the court by order may: 
3 (1) Direct the [probation service] to conduct an investi-
4 gation of the defendant's background; and 
5 (2) Appoint a doctor, psychiatrist, or psychologist to ex-
6 amine the defendant. 
7 The order shall specify the purpose and scope of the procedure 
8 and the matters to be covered, and shall direct that the results of 
9 any investigation or examination be embodied in a written report, 

10 copies of which shall be made available to the parties. 

Comment . 

This is very similar to ALI 1000.1(a) (use of probation de
Model Code of Pre-Arraignment partment as to diversion of cer
Procedure § 320.4 (T.D. # 5, tain drug cases). It seems that 
1972). Cf. Calif.Penal Code § both parties should agree before 
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the court orders any of the pro
cedures specified to develop facts 
for a possible agreement as to 
disposition. If either party deems 
it necessary to use one of the pro-

cedures to verify representations 
made by the other party, he might 
condition his acceptance of the 
agreement upon use of the pro
cedure. 

(d) Inadmissibility of discussions, statements, and agree
ments. No discussion between the parties 01' statement by the 
defendant or his lawyer under this Rule, or agreement under 
Rule 442 or 443 is admissible in evidence against the defendant in 
any criminal, civil, or administrative proceeding except a pro
ceeding: 

(1) To secure termination or modification of an agree
ment under Rule 442 (e) (2) or (g) ; 

(2) To secure concurrence in a plea agreement under 
Rule 443 (b) ; 

or 

(3) To secure acceptance of a plea under Rule 444(b); 
(4) To secure withdrawal of a plea under Rule 444 (e); 

(5) To cause a judgment based upon a plea to be reversed 
or held invalid. 

Comment 

This is similar in concept to a conference shaH not be admissible 
number of comparable provisions. in evidence"); F.RCrim.P. l1(e) 
See ABA Standards, Pleas of (6) ("Evidence of i(. 'r; ,x, an 
Guilty 3.4 (Approved Draft, offer to plead guilty or nolo con-
1968) ("Unless the defendant tende?'e to the crime charged or 
subsequently enters a plea of any other crime, 01' of statements 
guilty or nolo contendere which made in connection with any 
is not withdrawn, the fact that i(. 'r; ." offers, is not admissible 
the defendant or his counsel and in any civil 01' criminal proceed
the prosecuting attorney engaged ing against the person who made 
in plea discussions or made a plea the .,:. .r; ,x, offer"). CJ. Alaska 
agreement should not be received RCrim.P. 11(e)(6); Calif.Penal 
in evidence against or in favor of Code § 1000.1(b); Fla.R.Crim.P. 
the defendant in any criminal or 3.171 (d). 
civil action 01' administrative pro- The purpose of this subdivision 
ceedings"); ALI Model Code of is to encourage free and open dis
Pre-Arraignment Procedure § cuss ions regarding disposition-
350.7 (T.D. # 5, 1972) (same); "without concern over the uSe of 
id. § 320.3 (3) ("If the case goes such discussions against the de
to trial, any statements made by fendant." See Advisory Commit
the defendant 01' his counsel in tee Note to Proposed Amendment 
connection with the precharge to F.RCrim.P. 11 (e) (6) (Prelim-
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inary Draft, April 1971). As 
stated in the Note to ALI § 320.3, 
to encourage full disclosure by the 
defense, this creates a privilege, 
although "the privilege does not 
extend to fruits as such state
ments since the 'tree' is not 'poi
sonous' and it might frequently 
be difficult to trace the prosecu
tion's evidence back to its origi
nal source." 

The inadmissibility specified 
herein and in the comparable pro
visions cited appears to extend to 
prevent use of the matters speci
fied for impe:lChment purposes 
and even in a perjury prosecu
tion. (Since none of the discus
sions, statements, or agreements 
would be r.nder oath, the perjury 
prosecution would have to be cas
es upon a sworn statement made 
at some other time, and the issue 
would be merely whether the 
state's proof of the statement's 
falsity may include a discussion, 
statement or agreement covered 
by this subdivision.) 

As to the impeachment point, it 
seems that the discussions, state
ments, and agreements should not 
be admissible. The policy favor
irg resolution of criminal cases 
without trial should make them 
"privileged" even for this pur
pose. The existence of this policy 
makes the situation wholly distin-

guishable from that in Harris v. 
New York, 401 U.S. 222, 91 S.Ct. 
643, 28 L.Ed.2d 1 (1971), where 
the Court allowed lVIiranda-warn
ingless statements to be used 
against a defendant for impeach
ment purposes. Cf. Note, Im
provident Guilty Pleas and Re
lated Statements: Inadmissible 
Evidence at Late?' TTial, 53 Minn. 
L.Rev. 559, 580 (1969). 

The perjury point is more dif
ficult. The law's extreme antipa
thy toward perjury suggests that 
the state's interest in using the 
discussion, statement, or agree
ment to prove perjury is stronger 
than its interest in using it mere
ly to raise a credibility issue in 
the main prosecution. But that 
interest is not as substantial as it 
would be if it were the discus
sion, statement, or agreement it
self which was allegedly perju
rious and, although this presents 
a closer question than does the 
matter of impeachment, the 
state's interest seems insufficient 
to outweigh the strong interest 
favoring resolution of criminal 
cases without trial which caJIs 
for making the discussions, state
ments, and agreements privileged. 

The inadmissibility of pleas, 
judgments, and related statements 
is treated in Rule 444(f), infra. 

Rule 442. [Pretrial Diversion.] 

1 (a) Agreements permitted. The parties may agree that the 
2 prosecution will be suspended for a specified period after which 
3 it will be dismissed under subdivision (f), on one 01' more of the 
4 following' conditions to be observed by the defendant during the 
5 period: 

6 (1) That he not commit any offense; 
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7 (2) That he not engage in specified activities, conduct, 
8 and associations, bearing a relationship to the conduct upon 
9 which the charge against him is based; 

10 (3) That he participate in a supervised rehabilitation 
11 program which may include treatment, counseling, train-
12 ing, and education; and 

13 (4) That he make restitution in a specified manner for 
14 harm or loss caused by the offense. 

15 The agreement may include stipulations concerning the admissi-
16 bility into evidence of specified testimony, evidence, or deposi-
17 tions if the suspension of the prosecution is terminated and there 
18 is a trial on the charge. The agreement shall be in writing 
19 signed by the parties and state that the defendant waives his 
20 right to a speedy trial. 

Comment 

Pretrial diversion generally 

The reasons for providing for 
pretrial diversion are indicated at 
the outset of the Comment to 
Rule 441(a), supm. Rule 442 is 
generally quite similar to ALI 
Model Code of Pre-Arraignment 
Procedure §§ 320.5 through 320.9 
(T.D. # 5, 1972). Court ap
proval of pretrial diYersion agree
ments is not required, in light of 
the facts that the defendant will 
either be represented by counsel 
or will have met the stringent re
quirements fo~' waiver of counsel, 
that the agreement is limited by 
the provisions of subdivision (b), 
infra, that the agreement may be 
terminated unilaterally by the de
fendant under subdivision (e) (1), 
in/m, and that in the event of 
material misrepresentation by the 
prosecutor or anyone under his 
control, the defendant may have 
the court modify the agreement 
or, if appropriate, dismiss the 
prosecution with prejudice under 
subdivision (g), in/m. 

Agreements permitted 

This subdivision (a) is very 
similar to' ALI § 320.5. Clause 
(2)'s expli::it reference to "asso
ciations" and use of the concept 
"bearing a relationship to" derive 
from the Note to the ALI provi
sion. Clause (4), authorizing res
titution as a condition, derives 
from Pa.R.Crim.P. 182(a). The 
permissible period for suspension 
of prosecution is limited only by 
subdivision (b) (1), in/m (not 
longer "than could be imposed 
upon probation following COl1\ric
tion"). Although one year should 
normally be sufficient, see ALI 
§ 320.5(1); Nat'l Advisory 
Comm'n on Criminal Justice 
Standards & Goals, Courts Stand
ard 2.2 (1973), in some cases it 
may not be sufficient, e. g., where 
the condition includes restitution 
or attendance at periodic meet
ings. C/. Calif. Penal Code § 
1000.2 (up to two years). As to 
the final sentence, regarding 
waiver of speedy trial, see Calif. 
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Penal Code § 1000.l(a). Compare 
ALI § 320.7(2)(a); Pa.R.Crim.P. 
178(3). Since the prosecution 
will already have been com-

menced, and will merely be sus
pended during the period of the 
agreement, there are no statute 
of limitation problems. 

1 (b) Limitations on agreements. The agreement may not: 

2 (1) Spe'.!ify a period longer 01' any condition other than 
3 could be imposed upon probation following conviction of the 
4 offense charged; 01' 

5 (2) Require the defendant to reside in any designated 
6 place, except it may require him to reside in a residential 
7 facility for persons participating in a particular program of 
8 rehabilitation if residence there is necessary in order to par-
9 ticipate fully in the program and: 

10 (i) He is not required to reside there for more than 
11 [three months]; 01' 

12 (ii) The rules of the facility, other than those re-
13 lating to reasonable curfew restrictions during the 
14 nighttime, permit him free ingress and egress. 

Comment 

This is quite similar to ALI 
l\Iodel Code of Pre-Arraignment 
Procedure § 320.6 CT.D. :#: 5, 
1972) (except parallel to clause 
(2)(i) specifies 30 days). Com
pare Nat'l Advisory Comm'n on 
Criminal Justice Standards and 
Goals, Courts Standard 2.2( 2), 

(3), (5) (1973). As stated in the 
Note to the ALI provision, cer
tain serious sanctions ought not 
to be imposed upon a defendant 
who has not been convicted; if 
such sanctions are necessary they 
can be secured by use of plea 
agreement and plea procedures. 

1 (c) Filing of agreement and notice. Promptly after the agree-
2 ment is made, the prosecuting attorney shall file it with the 
3 court together with a notice stating that pursuant to agreement 
4 of the parties under this Rule, the prosecution is suspended for a 
5 IJerioc1 specified in the notice. Upon this filing, if the defendant 
6 is in custody he shall be released on his promise to appeal' if the 
7 suspension of prosecution is terminated and there is a trial on the 
8 charge. 

Comment 

Insofar as this subdivision re- ment Procedurc § 320.5(4) (T.D. 
quircs the agreement to be filed :#: 5, 1972). As stated in the 
with the court, it accords with Note thereto, this provides u a 
ALI Model Code of Pl'e-Arraign- public record of the basis for the 
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dismissal or suspension of the 
prosecution, a basis for judicial 
review of the agreement in cases 
in which such review is required, 
and a record of the agreement in 
the event of later dispute over its 
terms." 

The notice filed by the prosecu
tor operates to suspend the prose
cution. 

The last sentence hereof is 
rather similar to ALI § 320.7(4). 

1 (d) Modification of agreement by mutual consent. Subject 
2 to subdivisions (a), (b), and (c), the parties by mutual consent 
3 may modify the terms of the agreement at any time before its 
4 termination. 

Comment 

This is to the same effect as 
ALI Model Code of Pre~Arraign-

ment Procedure § 320.8(1) (T.D. 
=#= 5,1972). 

1 (e) Termination of agreement-resumption of prosecution. 
2 The agreement shall be terminated and the prosecution may re-
3 sume as if there had been no agreement if: 

4 (1) The defendant files a notice that the agreement is 
5 terminated; or 
6 (2) The court finds, upon motion by the prosecuting at-
7 torney stating the facts supporting the motion and after 
8 opportunity for the parties to be heard, that: 
9 (i) The defendant or his lawyer wilfully misrepre-

10 sen ted material facts affecting the agreement, and the 
11 motion is made within [six months] after the date of 
12 the agreement; 01' 

13 (ii) The defendant has violated a material condition 
14 in the agreement, and the motion is made not later than 
15 [one month] after expiration of the period of suspen-
16 sion specified in the agreement. 

Comment 

This subdivision includes provi
sions similar to some of those in 
ALI Model Code or Pre-Arraign
ment Procedure § 320.8 CT.D. =#= 
5, 1972). It does not seem neces
sary to provide specially for the 
court's control over the manner in 
which the prosecution is resumed. 

Clause (1) is similar to ALI § 
320.8(3). It does not seem neces-

sary to provide specially for the 
defendant consulting with counsel 
before being allowed to terminate 
the agreement. The reasons for 
letting the defendant unilaterally 
terminate the agreement are ex
pressed in the Note to the ALI 
provision: 

The defendant's consent to 
the agreement should not be ir-
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reversible. He may after some 
time find that the conditions 
are more onerous than he origi
nally realized. A disillusioned 
defendant should not have to 
violate a condition of the agree
ment in order to terminate it. 

While some defendants may 
revoke their consent after some 
adverse development occurs in 
the prosecution's case, such as 
the death of an important wit
ness, such manipulation could 
occur even if the defendant did 
not have a power of revocation, 
as the defendant could ignore 
the conditions of the agreement 
anyway with less concern for 
successful prosecu tiol1. In any 
event, the prosecutor can pro
tect himself to some degree by 
appropriate stipulations pur
suant to [provision like penul
timate sentence of subdivision 
ea) hereofJ. 

Clause (2) is quite similar to 
ALI § 320.8(2). It does not seem 
necessary to provide for a hear
ing before the prosecutor before 
he moves for termination or, in 
light of subdivision (d), supra, to 
provide specially that instead of 
the prosecutor moving for termin
ation the parties may modify the 
agreement in response to the de
fendant's misrepresentation or vi
olation. 

As to the six month limitation 
in clause (2)(i), the Note to the 
ALI provision states, "If the de
fendant has abided by the agree
ment and has not violated the law 
for that [six month] period, the 
suspension of prosecution was 
probably a sound decision not
withstanding the misrepresenta
tion." 

The "not hter than [one 
month] after expiration" limita
tion of clause (2)(ii) derives 
from Pa.R.Crim.P. 184(b), 185. 

1 (1') Termination of agreement-automatic dismissal. The 
2 agreement shall be terminated and the prosecution automatically 
3 dismissed with prejudice: 
4 (1) Upon the expiration of [one month] after expiration 
5 of the period of suspension specified in the agreement, if 110 

6 motion by the prosecuting attorney to terminate the agree-
'{ ment is pending; or , 
8 (2) If that motion is then pending, upon the entry of a 
9 final order denying the motion. 

10 If the prosecution is dismissed with prejudice, the court shall 
11 enter an order so stating. 

Comment 

This is similar in effect to Pa. on Criminal Justice Standards & 
R.Crim.P. 185. Compare ALI Goals, Courts Standard 2.2(6) 
Model Code of Pre-Arraignment (1973); Calif. Penal Code § 1000.
Procedure § 320.8(6) (T.D. # 5, 2. 
1972); Nat'l Advisory Comm'n 
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1 (g) Modification or termination and dismissal upon defend-
2 ant's motion. If the court finds, upon motion by the defendant 
3 stating the facts supporting the motion and after opportunity 
4 for the parties to be heard, that the defendant's consent to the 
5 agreement was obtained as a result of a material misrepresenta-
6 tion made by the prosecuting attorney or anyone under his con-
7 trol, the court shall : 

8 (1) Order the agreement modified to relieve the defend-
9 ant from terms as to which there was misrepresentation; 

10 or 

11 (2) If the court determines that the interests of justice 
12 require, order the agreement terminated and the prosecution 
13 dismissed with prejudice. 

Comment 

Except for the inclusion of 
clause (1), this accords in sub
stance with ALI Model Code of 
Pre-Arraignment Procedure § 
320.8(5) (T.D. #5, 1972). As to 
the matter in clause (2), the Note 
to the ALI provision states, "An 
example of such a situation would 

be where the burdens of the 
agreement are heavy yet rein
statement of the prosecution 
would be unfair to the defendant 
due to the intervening death of a 
defense witness or loss of other 
evidence." 

Rule 443. [Plea Agreements.] 

1 (a) Agreements permitted. The parties may agree that the 
2 defendant will plead on one or more of the following conditions: 

3 (1) That the prosecuting attorney will amend the infor-
4 mati on (or indictment] to charge a specified offense; 

5 (2) That the prosecuting attorney will dismiss or not 
6 bring certain charges against the defendant; 

7 (3) That the sentence or other disposition not exceed 
8 specified terms; and 

9 (4) That the defendant ""ill not seek appellate review, as 
10 permitted under Rule 444 (d), of an order denying a pretrial 
11 motion. 

Comment 

Except for clause (4), this is 
quite similar to ALI Model Code 
of Pre-Arraignment Procedure § 
820.5(1) (e), (f) (T.D. #5,1972). 
Compare ABA Standards, Pleas 

of Guilty 3.1(b) (Approved Draft, 
1968); F.R.Crim.P. 11(e). The 
term "or other disposition" covers 
deferral of imposition of sentence. 
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The parties' agreement upon 
terms of sentence is, of course, 
not binding upon the court unless 
it concurs in the agreement pur
suant to subdivision (b) of this 
Rule, infm. But if the court im
poses a Rentence inconsistent with 
the specified terms the defendant 
may withdraw his plea. See 
Rules 444(b)(2), (e) (2) (iv), in
fm; Calif. Penal Code § 1192.5. 

No provision is made for "rec
ommendations" as to sentence
since fairness requires allowance 
of withdrawal if such "recommen
dations" are not followed, see 
ABA Standards, The Function of 
the Trial Judge 4.1 (c) (Approved 
Draft, 1972), it seems very mis
leading to speak of "recommenda
tions," and appears much prefer
able to explicitly provide for a 
plea being conditioned upon the 
sentence not exceeding the speci
fied terms. 

Rule 444 (d), infra, recognizes 
that a defendant who has plead
ed may, on appeal from an en
suing judgment of conviction. ob
tain review of an order denying 
a pretrial motion to suppress evi
dence or an order denying any 
pretrial motion which, if granted, 
would be dispositive of the case. 
As noted in the Comment to that 
provision, its purpose is to avoid 
the need for a sham trial when the 
only litigable questions arise be
fore trial. 

If the right set out in Rule 444 
Cd) were absL·lute, in the sense 
that it could never be surrendered 
in the plea agreement process, 

then the result might be to dis
courage plea negotiations. In 
eyery case, the prosecutor would 
know that notwithstanding the de
fendant's plea the case really is 
not "over," as the defendant might 
still appeal on several grounds un
related to the sufficiency of the 
procedures used in receiving the 
plea. Under SUCII circumstances, 
it is likely that defendants could 
not obtain concessions to the ex
tent that they are now obtained, 
as presently, where (for example) 
a defendant's pretrial motion to 
suppress is denied, one of the ele
ments in the bargaining equation 
is the probability of the trial 
judge being upheld on appeal. 
That is, the defendant may gain 
concessions by his plea because 
the prosecutor knows that as a 
consequence of the plea the 
judge's ruling can no longer be 
challenged. 

The effect of Rule 444(d) and 
the instant provision, taken to
gether, is that a defendant may, 
without agreement by the prose
cutor or court, maintain his right 
to obtain appellate review of the 
pretrial rulings specified in Rule 
444(d). However, the defendant 
may, whenever that appears to be 
tactically advantageous, surrender 
all or part of his rights under 
Rule 444(d) as part of the plea 
agreement process as a means for 
gaining added concessions. Un
der clause (4), the defendant 
could agree not to seek appellate 
review of any pretrial order or not 
to seek appellate review of one or 
more specified pretrial orders. 

1 (b) Concurrence. If the parties agree that the defendant 
2 will plead on condition that the sentence or other disposition not 
3 exceed specified terms, they may submit the agreement in writing 
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4 to the court, whereupon the court shall inform the parties wheth-
5 er it will consider the agreement in advance of a plea. If the 
6 court determines to consider the agreement, it shall concur in or 
7 reject the agreement. To aid it in determining' whether to concur 
8 in the agreement, the court may first examine any [probation 
9 service] report made under Rule 441 (c), direct the making of a 

10 presentence investigation and report and examine that report, 
H and conduct a conference in chambers. The court may require 
12 any person, including the defendant, the alleged victim, and 
13 others, to appeal' and testify at the conference. If the court re-
14 jects the agreement, it may state the reasons for the rejection and 
15 afford the parties an opportunity to modify the agreement ac-
16 cordingly. Records of proceedings under this subdivision shall be 
17 open to public inspection only after disposition of the case. If the 
18 court concurs in the agreement, proceedings shall be had under 
19 Rule 444. If a plea is not accepted, a judge who has examined 
20 a report under this subdivision may not over the defendant's 
21 objection preside at the trial of the case. 

Comment 

A number of provisions accord 
with this subdivision in permit
ting the court to state in advance 
of a plea's tender whether it con
curs in a plea agreement. See 
ABA Standards, Pleas of Guilty 
3.3Cb) (Approved Draft, 1968); 
ABA Standards, The Function of 
the Trial Judge 4.1(d) (Approved 
Draft, 1972); ALI Model Code of 
Pre-Arraignment Procedure § 
350.3(5) (T.D. # 5, 1972); Fla. 
RCrim.P. 3.171(c). Several oth
ers permit such concurrence at the 
time the plea is offered but before 
sentence. See F.R.Crim.P. H(d) 
(2); Nat'l Advisory Comm'n on 
Criminal Justice Standards and 
Goals, Courts Standard 3.2 
(1973); Alaska R.Crim.P. Hed) 
(2). 

cases it is very difficult for the 
defendant to obtain a fair trial 
if his offer to plead is public 
knowledge. 

The wording of the first two 
sentences accomodates the fact 
that some judges are strongly op
posed to giving advance considera
tion to plea agreements. It seems, 
however, that the advance con
sideration method has great ad
vantages, particularly in prevent
ing prejudice to defendants who 
will face trial as a result of an 
agreement's rejection. 

The first part of the third sen
tence respecting presentence re
ports, is similar in effect to ABA 
Standards, Sentencing Alterna
tives & Procedures 4.2(b) (ii) 

The reason for providing for (Approved Draft, 1968), ABA 
such advance concurrence or re- Standards, The Function of the 
jection is that although plea Trial Judge 4.1(d), ALI Model 
agreements are rejected in only a Code of Pre-Arraignment § 350.5 
small percentage of cases, in those (3), F.R.Crim.P. l1(e) (2), Alas-
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ka R.Crim.P. l1(e) (2), 32(c) (1), 
and Fla.R.Crim.P. 3.711(b) (2). 

The last part of the third sen
tence, and the fourth sentence, 
reflect the fact that in some cases 
the judge may desire more in
formation than that in the plea 
agreement and the Rule 441(c) 
01' presentence repod. 

Except in being permissive ra
ther than mandatory, the fifth 

sentence accords with ALI § 350.-
5(4). 

The sixth sentence is included 
because of the severe prejudice 
which would attend public knowl
edge before trial that a plea 
agreement has been rejected. 

The final sentence hereof is 
analogous to Uniform Juvenile 
Court Act § 34(e). 

Rule 444. [Plea of Admission.] 

1 (a) Making. Upon reasonable notice to the prosecuting at-
2 torney, the defendant may appear before the court and, after the 
3 charge has been read as directed by the court, plead that he ad-
4 mits the charge. 

Comment 

These Rules do not provide for mission. ALI Model Code of Pre
a plea of not guilty, on the ground Arraignment Procedure § 350.1 
that the normal arraignment at (1) (T.D. # 5, 1972), F.R.Crim. 
which a perfunctory not guilty P. 11, and the laws of about half 
plea is entered is a waste of time the states (see Commentary to 
and of legal and judicial re- ABA Standards, Pleas of Guil
sources. See Nat'l Advisory ty 1.1(a) (Approved Draft, 
Comm'n on Criminal Justice 1968) ) provide for nolo pleas 
Standards and Goals, Courts (sometimes specifying "no con
Standard 4.8 and Commentary test," see Wis. Stat. § 971.06) and 
(1973). Such matters as deter- in several states no judicial or 
mining whether there are special prosecutorial consent is needed to 
defenses, whether there will be a plead nolo, so that it may be 
waiver of jury and when to set pleaded as a matter of right. See 
the trial may be handled other- Alaska R.Crim.P. l1(a); Tex. 
wise than by a traditional ar- Code Crim.P. art. 26.13. The 
raignment. The defendant, cIoth- Committee initially drafted this 
ed with the presumption of in- subdivision to provide for a plea 
nocence, is "not guilty" until such of tina contest," but in deference 
time as he is convicted, whether to objections from the ABA Spe
upon plea or verdict. It has been cial Committee on the Administra
related that scrupulous persons tion of Criminal Justice (respon
sometimes feel they are lying sible for the ABA Standards) 
when they plead not guilty. changed this subdivision to its 

Rather than provide for guilty present form. 
and nolo contendere pleas, these Because a plea that the defend
Rules provide a single plea of ad- ant admits the charge does not 
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bear the moral connotations of a 
"guilty" plea, it is expected that a 
greater number of uncontested 
cases will result. 

The only legal difference be
tween the guilty plea and the 
plea here provided is that the 
latter is not an admission for 

1 (b) Acceptance. 

purposes of civil litigation. See 
subdivision (f), in/?·a. Serving 
the ends of civil litigation does 
not seem a legitimate function 
of the criminal justice system, 
and if more pleas can be ob
tained if the plea has no civil con
sequences, it seems this is to be 
encouraged. 

2 (1) Understanding. The court shall not accept the plea 
3 without first addressing the defendant personally and de-
4 termining that he fully understands and has had reasonable 
5 time to consider: 
6 (i) The nature of the charge; 

7 (ii) Unless the court's previous concurrence in a 
8 plea agreement renders it unnecessary, the maximum 
9 possible sentence on the charge, including, if there are 

10 several charges, that possible from consecutive sentenc-
11 es and including, when applicable, that a different 01' 

12 additional punishment may be authorized by reason of 
13 a previous conviction or other factors, which may be 
14 estahlished, in the present action, after his plea; 
15 (iii) The mandatory minimum sentence, if any, on 
16 the charge and any mandatory limitations on parole; 
17 (iv) That by his plea he waives his right to a speedy 
18 and public trial and waives the rights he would have at 
19 such a trial, including his right to be convicted only if 
20 the state, without using evidence obtained in violation 
21 of his constitutional rights, proves beyond a reasonable 
22 doubt that he is guilty, his right, if any, to trial by 
23 jury, his right to be confronted by the witnesses against 
24 him, his right to present witnesses in his behalf and 
25 to have the court's aid in securing their attendance) 
26 and his right to either be or decline to be a witness in 
27 his own behalf; and 

28 (v) That he need not make the plea. 

29 If the defendant is represented by counsel, the court shall 
30 not accept the plea unless it is satisfied that he has had ade-
31 quate legal services. 
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Comment 

In reqUlrll1g the court to ad
dress the defendant personally, 
this paragraph accords with ABA 
Standards, Pleas of Guilty 1.4 
(Approved Draft, 1968), ABA 
Standards, The Function of the 
Trial Judge 4.2(a) (Approved 
Draft, 1972), ALI l\Iodel Code of 
Pre-Arraignment Procedure § 
350.4(1) (T.D. :f:i: 5, 1972), F.R. 
Crim.P. llCc), Alaska R.Crim.P. 
n(c), Maine R.Crim.P. 11, Nev. 
Rev.Stat. § 174.035(1), and N.J. 
Rules of Court 3 :9-2. 

In requiring the court to deter
mine that the defendant "has had 
reasonable time to consider" the 
matters specified, this paragraph 
serves a purpose similar to that 
of ABA Standards, Pleas of Guil
ty 1.3(b) and of ALI § 350.2(2). 
See Fla.R.Crim.P. 3.170(i). It is 
anticipated that courts will often 
assure compliance with this re
quirement as to defendants who 
waive counsel by appointing coun
sel lor the limited purposes of ex
plaining the specified matters to 
the defendant, but it may also be 
complied with by the court ex
plaining the matters to the de
fendant and then giving him time 
to reflect before he returns to 
make his plea. 

As to the matters which the 
court must determine the defend
ant understands, former Uniform 
Rule 24 specifies only "the na
ture of the charge." On the other 

Standard 3.7 (1973), and F.R. 
Crim.P. 11 (c) include consider
able detail as to these matters. 
In light of the fact that the Unit
ed States Supreme Court in Boy
kin v. Alabama, 395 U.S. 238, 
89 S.Ct. 1709, 23 L.Ed.2d 274 
(1969), reversed a guilty plea 
conviction of a defendant who was 
represented by appointed counsel 
because the record did not af
firmatively show that his plea was 
iutelligent and voluntary and that 
he waived his privilegf against 
compulsory self-incrimination, his 
right to trial by jury, and his 
right to confront his accusers, it 
seems highly desirable to follow 
the approach of the latter pro
visions in carefully specifying 
the matters the court must deter
mine the defendant understands. 
See Erickson, The Finality of a 
Plect of Guilty, 48 Notre Dame 
Law, 835, 845-49 (1973). 

Clause (i) accords with ABA 
Standards, Pleas of Guilty 1A(a), 
ABA Standards, The Function of 
the Trial Judge 4.2(a) (i), ALI § 
350.4 (1) (a), N at'l Advisory 
Comm'n 3.7(2), former Uniform 
Rule 24, F.R.Crim.P. l1(c)(l), 
Alaska R.Crim.P. l1(c)(l), Idaho 
Gdm.R. 11, Maine R.Crim.P. 11, 
Mont. Rev. Codes § 95-1606, Nev. 
Rev.Stat. § 174.035 (1), N.J .Rules 
of Court 3 :9-2, and Wis.Stat. § 
971.08Cc). 

Clause (ii) is very similar to 
hand, ABA Standards, Pleas of ABA Standards, The Function of 
Guilty 1.4, ABA Standards, The the Trial Judge 4.2(a) (iv). See 
Function of the Trial Judge ABA Standards, Pleas of Guilty 
4.2(a), ALI § 350.4(1), Nat'l Ad- lACe) (i), (iii); ALI § 350.4(1) 
visory Comm'n on Criminal Jus- (e) (i), (iii). Compare Nat'l Ad
tice Standards and Goals, Courts visory Comm'n 3.7(6); F.R.Crim. 
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P. 11(c) (2); Alaska R.Crim.P. 11 
(c) (3) (i); Colo.R.Crim.P. 11Cc) 
(4); 38 IlI.Stat. § 115-2; lVIont. 
Rev.Codes § 93-1902(b); Wis.Stat. 
§ 971.08(c). As stated in the Com
mentary to ABA Standards, The 
Function of the Trial Judge 4.2: 

[This requires,] when appro
priate, a caution that the de
fendant's plea could lead to a 
proceeding in the present action 
not only under a multiple-of
fender statute (increasing pun
ishment by reason of a previous 
conviction) but also under laws 
similar to the recently-enacted 
18 U.S.C. § 3575, which provides 
for increased punishment on 
other grounds, e. g., the defend
ant is a professional criminal or 
a leader of a continuing crim
inal conspiracy. While such 
laws are likely to require notice 
of such a proceeding before ac
ceptance of the plea, the judge 
should determine that the de
fendant understands what addi-
tional punishment is authorized 
if the alleged grounds are estab
lished. 

Ed.2d 274 (1969) specified the 
"privilege against compulsory 
self-incrimination," the "right to 
trial by jury," and the "right to 
confront one's accusers" as "im
pOl'tant federal rights" waiver of 
which it could not presume from a 
silent guilty plea record. In light 
of lVIr. Justice Douglas' concur
ring opinion in Santobello v. New 
York, 404 U.S. 257, 264, 266, 92 
S.Ct. 495, 30 L.Ed.2d 427 (1971), 
it seems prudent to anticipate that 
the Court may add the right "to 
present witnesses in one's de
fense" and "to be convicted of 
proof beyond all reasonable 
doubt." (It should be noted that 
the Court first held the latter to 
be a federal constitutional right 
in a post-Boykin case, In re Win
ship, 397 U.S. 238, 90 S.Ct. 1068, 
25 L.Ed.2d 368 (1969), but had 
recognized the former's applica
bility to the states in a pre-Boykin 
case, Washington v. Texas, 388 
U.S. 14, 87 S.Ct. 1920, 18 L.Ed.2d 
1019 (1967». This. paragraph 
covers each of these matters, al
though it does not specify "the 
privilege against compulsory self-

Clause (iii) is similar to ALI § incrimination" in those words but 
350.4(1)(e) (ii). The reference rather by specifying in clause (v) 
to "mandatory minimum sentence hereof "that he need not make the 
if any" also accords with ABA plea" and in this clause (iv) that 
Standards, Pleas of Guilty 1.4(c) he waives the right to trial, the 
(ii), ABA Standards, The Func- right to the convicted only upon 
tion of the Trial Judge 4.2(a) (iv), the state's proving his guilt be
and Nat'l Advisory Comm'n 3.7 yond a reasonable doubt, and the 
(6). See F.R.Crim.P. 11(c)(2); right to either be or decline to be 
Alaska R.Crim.P. 11(c)(3)(i). a witness in his own behalf at 

Clause (iv) enumerates certain trial. See Advisory Committee 
Note to the recent amendment to constitutional rights which the 

court must determine the defend- F.R.Crim.P. n(c) (3) (Prelimi-
ant understands before accepting nary Draft, April 1971), which 
his plea. As indicated previously, states, "The draft takes the posi
the Court in Boykin v. Alabama, tion that the defendant's right 
395 U.S. 238, 89 S.Ct. 1709, 23 L. not to incriminate himself is best 
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explained in terms of his right to 
plead not guilty and to persist in 
that plea if it has already been 
made." Compare ABA Standards, 
The Function of the Trial Judge 
4.2 ea) Cii). 

The reference to waiver of the 
right to a trial accords with ALI 
§ 350.4(1)(c), Nat'l Advisory 
Comm'n 3.7(4) (b), F.R.Crim.P. 
llCc)(4), and Alaska R.Crim.P. 
ll(c) (2). As stated in the Ad
visory Committee Note to the re
cent amendment to the federal 
rule (Preliminary Draft, April 
1971) "Specifying that there will 
be no future trial of any kind 
makes this fact clear to those de
fendants who, though knowing 
they have waived trial by jury, 
are under the mistaken impression 
that some kind of trial will fol
low." The Sixth Amendment's 
words "speedy and public" are 
added to underline the val ue of 
a trial. 

The reference, "without using 
evidence obtained in violation of 
his constitutional rights," is simi
lar to ALI § 350.4(1)(d). As 
stated in the Commentary there
to, this "is designed to insulate 
pleas from attack on grounds of 
involuntariness based on a de
fendant's fear that illegally seized 
evidence would be used against 
him," and, as stated in the Note 
thereto: 

These additional statemert':l 
by the court will not add mpt,,· 
rially to time devoted to the pt 1-

ceeding. And since they are 
crucial to the defendant's mak-

ing, whatever additional burden 
they place on the court seems 
warranted. 

In referring to proof beyond a 
reasonable doubt, clause (iv) ac
cords with ALI § 350.4(1)(c) and 
Nat'l Advisory Comm'n 3.7(4) 
(b). Ct. Commentary to ABA 
Standards, The Function of the 
Trial Judge 4.2(a) (ii). 

The reference to waiver of trial 
by jury accords with ABA Stand
ards, Pleas of Guilty 1.4 (b), ABA 
Standards, The Function of the 
Trial Judge 4.2(a)(ii), ALI § 
350.4(1) (c), Nat'l Advisory 
Comm'n 3.7(4)(c), Alaska R. 
Crim.P. ll(c) (2), and Colo.R. 
Crim.P. 1l(c)(3). 

The reference to the right to be 
confronted by witnesses accords 
with ABA Standards, The Func
tion of the Trial Judge 4.2(a)(ii), 
ALI § 350.4(1) (c), and Alaska 
R.Crim.P. n(c) (2). See Nat'l 
Advisory Comm'n 3.7(4)(d). 
Compare Commentary to ABA 
Standards, The Function of the 
Trial Judge 4.2(a)(ii). 

The reference to the right to 
present witnesses and have the 
court's aid in securing theil~ at
tendance is similar to Nat'l Advi
sory Comm'n 3.7(4)(e). Compare 
Commentary to ABA Standards, 
The Function of the Trial Judge 
4.2(a) (ii). 

As indicated previously, the 
reference to the right to either be 
or decline to be a witness in his 
own behalf is one of the means by 
which the privilege against com
pulsory self-incrimination is cov

ing an informed decision to give ered. Compare Commental'y to 
up his right to a trial that ABA Standards, The Function of 
would be far more time con sum- the Trial Judge 4.2(a) (ii). 
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Clause (v) is to the same effect 

as ABA Standards, The Function 
of the Trial Judge 4.2(a) (ii), 
ALI § 350.4(1) (b), Nat'l Advi
sory Comm'n 3.7(4) (a), F.R.Crim. 
P. lICc) (3), and Alaska R.Crim.P. 
lICc) (3) (ii). 

The last sentence of this para
graph is included in order to as
sure the defendant's right to ef
fective counsel and to protect con
victions against collateral attack. 

1 (2) Vol'Untcwiness. The court shall not accept the plea 
2 without first determining that it is voluntary. By inquiry 
3 of the prosecuting attorney, the defendant, and the defend-
4 ant's lawyer, if any, the court shall determine whether the 
5 tendered plea is the result of prior plea discussions or of a 
6 plea agreement, and, if it is, what discussions were had 
7 and what agreement, if any, was reached. If the parties 
8 have agreed that the plea is on the condition that the sen-
9 tence or other disposition will not exceed specified terms, 

10 unless it has concurred or then concurs in the agreement, 
n the court shall inform the defendant that the condition is not 
12 binding on the court, but that if the court imposes a sentence 
13 or other disposition exceeding that agreed upon, the defend-
14 ant may then withdraw his plea. The court shall address 
15 the defendant personally and determine whether any other 
16 promise or any force or threat was used to obtain the plea. 

Comment 

The first sentence hereof ac
cords with ABA Standards, Pleas 
of Guilty 1.5 (Approved Draft, 
1968), ABA Standards, The Func
tion of the Trial Judge 4.2(a) (iii) 
(Approved Draft 1972), F.R.Crim. 
P. n(d), Alaska R.Crim.P. lIed), 
and Colo.R.Crim.P. 1I(c)(2). See 
former Uniform Rule 24; Mont. 
Rev.Codes § 95-1606(e); N.J. 
Rules of Court 3 :9-2; Pa.R.Crim. 
P. 319(a); Wis. Stat. § 971.08(1) 
(a). Compare ALI Model ,Code 
of Pre-Arraignment Procedure § 
350.4(2) CT.D. # 5, 1972); Nat'l 
Advisory Comm'n on Criminal Jus
tice Standards and Goals, Courts 
Standard 3.7 (1973). 

Standards, Pleas of Guilt.y 1.5, 
ALI §§ 350.4(2), 350.5(1), F.R. 
Crim.P. n(d), (e)(2) and Alaska 
R.Crim.P. lI(d), (e) (2). As stat
ed in the Commentary to the ABA 
Standard, this type of inquiry is 
desirable to "give visibility to the 
plea discussion-plea agreement 
process" and to "disclose whether 
there is reason for the court 
to caution the defendant of the 
court's independence from the 
prosecutor." 

The inquiry must be of the de
fendant as well as of the lawyers. 
Accord, ALI § 350.4(2); Alaska 
R.Crim.P. lIed). See F.R.Crim. 
P. lI(d). This is to ensure full 

The se(!ond sentence is quite disclosure and that the defend
similar to provisions in ABA ant understands the nature of any 
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discussions 01' agreement. The 
inquiry is designed to disclose 
whether there were any plea dis
cussions, even discussions which 
may not have resulted in an 
agreement. See ALI § 350.4(2); 
F.RCrim.P.11(d). It seems that 
a proper determination of vol un
tariness must necessarily reach 
this matter, as well as the matter 
of the substance of any plea dis
cussions. 

In requiring disclosure of any 
plea agreement, this paragraph 
accords with ABA Standards, 
Pleas of Guilty 1.5, ABA Stand
ards, The Function of the Trial 
Judge 4.l(b), ALI § 350.5(1), 
Nat'l Advisory Comm'n 3.2, 3.7, 
F.RCrim.P. U(e)(2), Alaska R. 

Crim.P. 11(e) (2), Fla.RCrim.P. 
3.171(c), and Pa.RCrim.P. 319(b) 
(2) . 

The third sentence is to the 
same effect as ABA Standards, 
The Function of the Trial Judge 
4.1(c) and Fla.RCrim.P. 3.171(c). 
See State v. Loyd, 291 Minn. 523, 
190 N.W.2d 123 (1971). Compare 
ABA Standards, Pleas of Guilty 
1.5; ALI §§ 350.5(4), 350.6; F.R 
Crim.P. 11(e)(2), (3), (4); Alas
ka RCrim.P. 11(e) (2), (3), (4). 

The final sentence hereof ac
cords with ABA Standards, Pleas 
of Guilty 1.5. See F.RCrim.P. 
U(d); Alaska RCdm.P. 11(d). 
Compare ALI § 350.4(2); Nat'l 
Advisory Comm'n 3.6. 

1 (3) Fact~LUl bas'is. The court shall defer acceptance of 
2 the plea until it is satisfied there is a factual basis for the 
3 offense charged or to which the defendant pleads. 

Comment 

Standards Pleas of Guilty 1.6. It 
seems that for the plea of admis
sion under these Rules a factual 
basis showing should be required. 

Current provisions generally do 
not extend their factual basis re
quirements to nolo pleas. See 
ABA Standards, Pleas of Guilty 
1.6 (Approved Draft, 1968) ; 
ABA Standards, The Function of In making the standard that the 
the Trial Judge 4.2(b) (Approved court be "satisfied" that there 
D ft 1972) F R C · P 11(f) is a "factual basis," this subdivi-ra ; .. !'lm. . ; 
Alaska RCrim.P. l1(f); Fla.R sion accords with ABA Standards, 

Pleas of Guilty 1.6, ABA Stand-
Crim.P. 3.170(j); Nev.Rev.Stat. . f h T' I ards, 'rhe FunctlOn 0 t e rla 
§ 174.055. But see Calif. Penal Judge 4.2(b), and F.RCrim.P. 11 
Code § 1192.5 (where plea speci- (f). As stated in the Commentary 
fies punishment); Maine RCrim. to ABA Standards, Pleas of Guil-
P. 11; Tex.Code Crim.P. arts. t 16 y . : 
1.15, 27.14; Wis.Stat. § 971.08 
(1) (b). But these provisions ap
parently contemplate the nolo plea 
being used primarily by sophisti
cated defendants in business 
cases. See Commentary to ABA 
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Consistent with the position 
taken in the revision of Federal 
Rule 11, no attempt is made here 
to state specifically a particular 
probability-of-guilt standard for 
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this inquiry. The matter is left 
largely to the discretion of the 
judge. 'l'he circumstances of the 
case will often dictate the kind 
and amount of inquirJr which is 
necessary. -),' -* -* 

If the trial judge is otherwise 
satisfied that there is a factual 
basis for the plea, it is not re
quired that he call upon the de
fendant to make an unequivocal 
confession of guilt. 

1 (c) Plea to other offense. Upon acceptance of a plea or after 
2 a verdict or finding of guilty, the defendant may request permis-
3 sion to plead to any other offense he has committed in the State 
4 the penalty for which does not exceed the jurisdictional power 
5 of the court. Upon written approval of the prosecuting attorney 
6 of the governmental unit in which the offense is or could be 
7 charged, the defendant may plead in conformity with this Rule. 
8 So pleading constitutes a waiver of venue as to an offense com-
9 mitted in another governmental unit of the State and a waiver of 

10 formal charge as to an offense not yet charged. 

Comment 

This subdivision is substantial
ly the same as ABA Standards, 
Pleas of Guilty 1.2 (Approved 
Draft, Hl68) and ALI Model Code 
of Pre-Arraignment Procedure § 
350.1(8) (T.D. #= 5, 1972), and is 
quite similar in effeCt to Wis.Stat. 
§ 971.0D, and, except for not be
ing limited to pending charges to 
li'la.R.Crim.P. 3.170 (b). As stat
ed in the Commentary to the ABA 
Standard: 

[This] makes it possible for 
a defendant to seek a simultane
ous disposition as to all offenses 
he has committed in the same 
state, whether or not he has 
been theretofore charged with 
all of these offenses. The of
fenses, however, must be with
in the jurisdiction of coordinate 
courts of that state, so that, 
for example, a defendant may 
110t cnter a plea and be sen
tenced on a murdcr charge in 
a court which only has jurisdic-
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tion over misdemeanors. Such 
a disposition can be of consider
able benefit to the defendant: 
(l)he will be able to start with 
a clean slate when he is released 
from prison; (2) he may gain 
some benefit from the imposi
tion of concurrent sentences 01' 

similar consideration in sen
tencing; and (3) he can avoid 
the risk of an intrastate detain
er being lodged against him 
while he is serving his sentence. 
The public is also benefited by 
a prompt disposition as to all 
those offenses. 

The objectives served by the 
above standard, then are similar 
to those of the British practice 
of "taking into account," at the 
request of the defendant being 
sentenced, other crimes of 
which he has not been convicted 
.* oX- oX· [Cf.] Model Penal 
Code § 7.05(4) (P.O.D.1962) 
+:. or. ·x-
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1 (d) Effect. The plea bars an appeal based upon any nonjul'is-
• 2 dictional defect in the proceedings, but an order denying (1) a 

3 pretrial motion to suppress evidence, or (2) any pretrial motion 
4 which, if granted, would be dispositive of the case, may be re-
5 viewed on appeal from an ensuing judgment of conviction. 

Comment 

Under existing law in most ju
risdictions, a plea of guilty or nolo 
contendere waives all nonjurisdic
tiona1 defects in the proceedings. 
This means, for example, that a 
defendant who has entered such a 
plea may not thereafter claim that 
the prosecution obtained evidence 
by all illegal search, Hughes v. 
United States, 371 F.2d 694 (8th 
Cir. 1967), that he was illegally 
detained, Kost V. Cox, 317 F.Supp. 
884 (D.C.Va.1970), that the 
prosecution constituted double 
jeopardy, COX V. Crouse, 376 F.2d 
824 (10th Cir. 1967), that a con
fession was obtained from him il
legally, COX V. United State8, 428 
F.2d 877 (9th Cir. 1970), that 
there has been a denial of speedy 
trial, Fowler V. United States, 391 
F.2d 276 (5th Cir. 1968), or that 
the grand jurY was improperly 
selected, Honesty V. Cox, 337 F. 
Supp. 5 (D.C.Va.1972). There 
are a few matters which are deem-
ed jurisdictional and which thus 
may be raised on appeal notwith
standing a guilty plea; illustra
tive are the claims that the in
dictment 01' information failed to 
state an offense, Kolasld V. Unit-
ed States, 362 F.2d 847 (5th Cir. 
1966), that the statute under 
which the defendant was charged 
is unconstitutional, Haynes V. 

United States, 390 U.S. 85, 88 
S.Ct. 722, 19 L.Ed.2d 923 (1968), 
or that the pleadings showed that 
the prosecution was barred by the 

statute of limitations, United 
States V. Han'is, 133 F.Supp. 796 
(D.C.Mo.1955). 

One noteworthy deviation from 
this general state of the law exists 
in the state of New York. Sub-
division 2 of N.Y.Crim.P.Law § 
710.70 provides: "An order final
ly denying a motion to suppress 
evidence may be reviewed upon an 
appeal from an ensuing judgment 
of conviction notwithstanding the 
fact that such judgment is entered 
upon a plea of guilty." The New 
York procedure has considerable 
merit. As noted in United States 
ex reI. Rogers V. Warden of At
tica State Prison, 381 F.2d 209, 
214 (2d Cir. 1967): 

New York has thus provided 
a specific statutory exception 
to the general rule that a plea 
of guilty bars a defendant from 
raising on appeal alleged non
jurisdictional defects. And, we 
are quite easily able to discern 
legitimate and powerfully com
pelling reasons for establishing 
such an exception. In the 
greater number of cases, the 
present one being illustrative, 
a defendant in a criminal case 
recognizes that unless he suc
ceeds in suppressing the evi
dence seized, the state will have 
little difficulty in proving the 
charges filed against him. A 
defendant may well have no de
sire to go to trial once his pre-
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hial suppression motion has 
been denied, and thereafter may 
lose heart for any defense to 
the charges. If, however, the 
defendant is confronted with 
state law which decrees that a 
plea of guilty bars him from ap
pealing the denial of his motion, 
then he will be presented with 
a fait accornpli and be forced 
to proceed to trial just so that 
he can preserve his right to 
appeal. [The New York pro
vision] is an enlightened statute 
and was designed to alleviate 
this undesirable and archaic 
end which can only result in 
cluttering trial calendars. The 
guilty plea in such circumstanc
es is merely a procedural step 
which permits review of the de
fendant's constitutional claims 
without the necessity of a trial 
that would be a waste of time, 
money and manpower. 

See also 1 Wright, Federal Prac
tice & Procedul'e·-Criminal § 175 
(1969) ("highh desirable") ; 
Commentary to ABA Standards, 
Criminal Appeals 1.3 (Approved 
Draft, 1970) ("is sound"). 

In one respect, however, the 
New York procedure is too nar
row. While the situation in which 
a defendant would prefer to plead 
no contest if he could nonetheless 
preserve the right to appeal a pre
trial ruling may occur most often 

with respect to rulings on defense 
motions to suppress evidence, it 
will occur as to other pretrial rul
ings as well. Illustrative are ad
verse pretrial rulings on defense 
motions that (a) defendant's right 
to a speedy trial has run; (b) 
prosecution is barred as a matter 
of double jeopardy; 01' (c) the 
selection of the defendant for 
prosecution was arbitrary. Thus, 
the Commentary to ABA Stand
ards, Criminal Appeals 1.3 (Ap
proved Draft, 1970), takes the 
position: 

Where, under defense strategy, 
the only litigable questions 
arise before trial, it is wasteful 
to force a sham trial in order 
not to have a forfeiture of ap
pellate review. The New York 
provision is sound, but should 
be enlarged to include other 
pretrial defenses. 

Consequently, this subdivision 
recognizes that a defendant may 
plead no contest and yet preserve 
his right to appeal an order deny
ing a pretrial motion to suppress 
evidence 01' any pretrial motion 
which, if granted, would be dis
positive of the case. If the de
fendant wishes to surrender that 
r:ight in order to gain some con
cessions in the plea agreement 
process, he is permitted to do so 
under Rule 443(a) (4), supm. 

1 (e) Withdrawal. The comt shall allow the defendant to with-
2 draw his plea: 
3 (1) Before sentencing or other disposition for any fair 
4 and just reaSOll unless the prosecution shows it has been 
5 substantially prejudiced by reliance upon the plea; or 
6 (2) Whenever a motion for withdrawal is timely made 
7 and withdrawal appears necessary in the interest of jus-
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8 tice. A motion for withdrawal is timely if made 'with rea-
9 sonable diligence, considering the nature of the allegations 

10 therein, and is not necessarily balTed because made after 
11 judgment or sentence. Withdrawal is necessary in the inter-
12 est of justice if the defendant proves, for example, that: 

13 (i) The plea was accepted without substantial com-
14 pliance with suJY1ivision (b); 

15 (ii) The plea was involuntary, 01' was entered with-
16 out knowledge of the nature of the charge or that the 
17 sentence actually imposed could be imposed; 

18 (iii) The sentence exceeds that specified in a plea 
19 agreement; 

20 (iv) The plea resulted from the denial to him of ef-
21 fective assistance of counsel guaranteed him by consti-
22 tution, statute or rule; 01' 

23 (v) The plea was not entered 01' ratified by the de-
24 fendant if the defendant is an individual, or was not 
25 ratified by a person authorized to so act in the defend-
26 ant's behalf, if the defendant is a corporation. 
27 The defendant may move for withdrawal of his plea without 
28 alleging that he is innocent of the charge to which the plea was 
29 entered. 

Comment 

This subdivision is similar in 
many respects to ABA Standards, 
Pleas of Guilty 2.1 (Approved 
Draft, 1968) and Alaska RCrim. 
P. 32(d). 

Except for being mandatory 
rather than permissive, clause (1) 
accords with the last sentence of 
ABA Standards, Pleas of Guilty 
2.1(b) (Approved Draft, U)68) 
and of Alaska RCrim.P. 32(e). 
See Fla.RCrim.P. 3.170(f) ("The 
court may, in its discretion, and 
shall upon good cause, at any time 
before sentence, permit a plea of 
guilty to be withdrawn"). Com
pare Ga.Code § 27-1404 (HAt any 
time beforo judgment is Pl'O

nounced, the prisoner may with
draw the plea of 'guil ty' "). The 

reasons for providing that the 
court shall allow withdrawal be
fore sentence for any fail' and 
just reason unless the prosecution 
sholl's it has been substantially 
pl'ejud iced by reliance upon the 
plea are stated in SantobelIo v. 
New York. 404 U.S. 257, 267-269, 
92 S.Ct. 495, 30 L.Ed.2d 427 
(1971) (Mal'shall, J., joined by 
Brennan and B tewal't, J J., conCllr
ring in part and d.issenting in 
part) : 

Thero is no need to belabor 
the fact that the Constitution 
guarantees to alI criminal de
fendants the right to a trial by 
judge 01' jury, 01', put another 
way, the "right not to plead 
guilty" ii' ii· ,x·. This and oth-
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er federal rights may be waived 
through a guilty plea, but such 
waivers are not lightly pre
sumed anci, in fact, are viewed 
with the "utmost solicitude." 
-r. * -):'. Given this, I be
lieve that where the defendant 
presents a reason for vacating 
his plea and the government has 
not relied on the plea to its 
disadvantage, the plea may be 
vacated and the right to trial 
regained at least where the mo
tion to vacate is made prior to 
sentence and judgment. In 
other words, in such circum
stances, I would not deem the 
earlier plea to have irrevocably 
waived the defendant's federal 
constitutional right to a trial. 

Here, petitioner never claim
ed any automatic right to with
draw a guilty plea before sen
tencing. Rathel', he tendered 
a specific reason why, in his 
case, the plea should be va
cated. -x- ii· ii-

It is worth noting that in the 
ordinary case where a motion 
to vacate is made prior to sen
tencing, the government has 
taken no action in reliance on 
the previously entered guilty 
plea and would suffer no harm 
from the plea's withdrawal. 
More pointedly, here the State 
claims no such harm beyond 
disappointed expectations about 
the plea itself. 

Some waivers of constitutional 
rights are revocable, e. g., the 
right to counsel and the right to 
l'emain silent in the face of police 
interrogation. It seems that 
waiver of the right to a trial 
should be revocable to the extent 
provided by clause (1) hereof. 

As noted in the Commentary to 
ABA Standard 2.1(b), federal 
cases commonly refer to any 
"fair and just reason" as a basis, 
albeit permissive, for allowing 
presentence withdrawals, and the 
standard would appear to cover 
such situations as "when the de
fendant establishes that there are 
circumstances which might lead a 
jury to refuse to convict notwith
standing his technical guilt of the 
charge" or where "the defendant 
has become aware of some collat
eral consequences of conviction 
which he wants to avoid." 

With regard to the prosecution 
showing it has been substantially 
prejudiced by reliance upon the 
plea, see Commentary to ABA 
Standard 2.1(b): 

[TJhe prosecution [may 
sometimes be] SUbstantially 
prejudiced by reliance upon the 
defendant's plea * * or. even 
though only a few days have 
passed since entry of the plea. 
See Farnsworth v. Sanford, 115 
F.2d 375 (5th Cir. 1940), where 
defendant moved to withdraw 
his guilty plea within three 
days, but by that time the 
prosecution had dismissed fif
ty-two witnesses who had come 
from all over the United States 
and from its overseas naval bas
es. 

Expense alone should not be 
deemed to constitute substantial 
prejudice to the state. 

Except for the reference "nec
essary in the interest of justice," 
the opening words of clause (2) 
are similar to those of ABA 
Standard 2.1 (a) ("The court 
should allow the defendant to 
withdraw his plea -x- * * when-
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ever the defendant, upon a timely 
motion for withdrawal, proves 
that withdrawal is necessary to 
correct a manifest injustice"). 
The "necessary in the interest 
of justice" standard derives from 
former Uniform Rule 24 and Md. 
RProc. 772,1 and seems preferable 
in viewing the court's function af
firmatively, to do justice rather 
than negatively, "to correct mani
fest injustice." But see F.R 
Crim.P. 32(d); Alaska RCrim.P. 
32(d)(1); Nev.Rev.Stat. § 176.-
165; N.J.Rules of Court 3 :21-1-
Compare Mont.Rev.Codes § 95-
1902 ("fo~' good cause shown"). 

'rhe second sentence hereof, re
garding timeliness, accords with 
ABA Standard 2.1(a)(i). See 
Alaska RCrim.P. 32(d)(1)(i). 
As stated in the Commentary to 
the ABA Standard: 

[This] expresses the posi
tion, consistent with that found 
in the federal system but con
trary to that taken in most 
states, that sentence or judg
ment should not necessarily 
cut off the opportunity for plea 
withdrawal. It does not fol
low, however, that the time of 
the defendant's motion is total
ly irrelevant. The fact that it 
comes after sentence and judg
ment or a considerable time 
thereafter may have a bearing 
upon whether the motion is 
timely, considering the nature 
of the allegations in the mo
tion. 

In specifying that the substan
tive standard for withdrawal is 
met if the defendant "proves" cer
tain matters, clause (2) accords 
with ABA Standard 2.1(a)(ii). 
See Alaska Rerim.P. 32(d)(1) 

(ii) ("demonstrates"). As stated 
in the Commentary to the ABA 
Standard: 

It is generally agreed that 
the burden of proof rests with 
the defendant -r.- * -x- and it 
is typically stated that this 
means the defendant must es
tablish grounds for withdrawal 
by clear and convincing evi-
dence. * -r.- -):. Actually, the 
defendant's burden is consider
ably greater in a case in which 
all the safeguards have been 
followed -r.- _ -x· *. For exam
ple, a defendant who alleged he 
was unaware of the charge to 
which he pleaded would find 
it extremely difficult to show 
grounds for withdrawal if the 
record established that the 
judge, as required by section 
1.4, advised him of the charge. 
* -), ·x-

Clause (2) (i) accords with Mc
Carthy v. United States, 394 U.S. 
459, 89 S.Ct. 1166, 22 L.Ed.2d 418 
(1969), where the Supreme Court 
concluded that failure to comply 
with F.RCrim.P. 11 requires set
ting aside the plea and allowing 
the defendant to plead anew. In 
that case, the arraigning judge 
failed to address the defendant 
personally to determine he under
stood the nature of the charge and 
failed to determine that there was 
a factual basis for the plea. The 
Court rejected the government's 
contention that the plea should be 
allowed to stand if it could prove 
at an evidentiary hearing that the 
defendant had in fact understood 
the nature of the charge, reaSOl1-
ing: 

From the defendant's per
spective, the efficacy of shift
ing the burden of proof to the 
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Government at a later vol un
tariness hearing is question
able. In meeting its burden, 
the Government will undoubted
ly rely upon the defendant's 
statement that he desired to 
plead guilty and frequently a 
statement that the plea was not 
induced by any threats or 
promises. This prima facie 
case for voluntariness is likely 
to be treated as irrebutable in 
cases such as this one, where 
the defendant's reply is limited 
to his own plaintive allegations 
that he did not understand the 
nature of the charge and there
fore failed to assert a valid de
fense or to limit his guilty plea 
only to a lesser included of

The words "without substantial 
compliance" are used because 
Rule 32(b), supra, is considerably 
more specific than F.R.Crim.P. 11 
was at the time McCarthy was de
cided. As stated in the Commen
tary to ABA Standard, 2.1(a) 
(ii) : 

Less than full compliance 
with these standards -" -r.- -x-

is not per se grounds for with
drawal. For example, if the 
judge misstated the maximum 
l)enalty as being lower than 
provided by law, but the de
fendant's sentence does not ex
ceed that stated as possible by 
the judge, there is no manifest 
injustice. 

fense. No matter how true Similarly, the Commentary to 
these allegations may be, rare- ABA Standard 1.4(c) (i) and (ii) 
ly, if ever, can a defendant cor- (informing of maximum possible 
rob orate them in a post-plea and mandatory minimum sen
voluntariness hearing. +, * -" tences) states, "It does not follow, 

We thus conclude that preju- or course, that some deviation in 
dice inheres in a failure to com- this procedure, such as failure to 
ply with Rule 11, for noncom- disclose the minimum, would jus
pliance deprives the defendant tify withdrawal of the plea." 
of the Rule's procedural safe- Clause (2) (ii) hereof tracks 
guards, which are designed to ABA Standard 2.1(a) (ii) (3) and 
facilitate a more accurate de- Alaska R.Crim.P. 32(d) (1) (ii) 
termination of the voluntari- (cc). As stated in the Commen
ness of his plea. Our holding tary to the ABA Standard: "such 
that a defendant whose plea has circumstances are unlikely if the 
been accepted in violation of trial judge acts in accordance with 
Rule 11 should be afforded the these standards in receiving the 
opportunity to plead anew not plea" and "No attempt has been 
only wiII insure that every ac- made -x- -)(- * to identify all the 
cused is afforded these pro- pressures which could render a 
cedural safeguards, but also plea involuntary." . 
will help reduce the great waste Clause (2) (iii) accords in sub
of judicial resources required stance with ABA Standards, The 
to process the frivolous attacks Function of the Trial Judge 4.1(c) 
on guilty plea convictions that (iii) (Approved Draft, 1972), 
are encouraged, and are more which specifies, "If the plea agree
clifficult to dispose of when the ment contemplates the granting of 
original record is inadequate. charge or sentence concessions by 
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the trial judge, he should .)f i; * 
permit withdrawal of the plea 
* * * in any case in which the 
judge determines not to grant the 
charge or sentence concessions 
contemplated by the agreement." 
See ALI Model Code of Pre
Arraignment Procedure § 350.6 
(T.D. =# 5, 1972); Fla.RCrim.P. 
3.171(c); Pa.RCrim.P. 319(b) 
(3). Compare ABA Standards, 
Pleas of Guilty 2.1(a) (ii) (5) ; 
Alaska RCdm.P. 32(d)(l) Cii) 
(dd)(B). 

Clause (2) (iv) hereof is sub
stantially identical to ABA Stand
ards, Pleas of Guilty 2.1(a) (ii) 
(1) and Alaska RCl'im.P. 32(d) 
(l)(ii)(aa). Compare Calif. Pe
nal Code § 1018; La.Code Crim.P. 
art. 516. As stated in the Com
mentary to the ABA Standard: 

This, of course, includes the 
case in which a defendant, en
titled to appointment of coun
sel, entered his plea without 
first effectively waiving coun
sel. It also covers those cases 
in which there has been a sig
nificant interference with re
tained or appointed counsel's 
opportunity to represent ef
fectively his client's interest 
prior to receipt of the plea, as 
will at least sometimes be true 
.,:- .::- * when the prosecutor 
bypasses defense counsel and 
deals directly with the defend-
ant -* -* -x-. 

Finally, this * -); * also 
covers those cases in which de
fendant's counsel was so in
competent that his client was 
denied the effective assistance 
guaranteed him by the consti
tution. 
Clause (2) (v) accords with 

ABA Standards, Pleas of Guilty 

2.1(a) (ii) (2) and Alaska RCrim. 
P. 32(d) (1) (ii) (bb), each of 
which specifies, "the plea was not 
entered or ratified by the defend
ant or a person authorized to so 
act in his behalf," except that it 
makes the "person authorized to 
act in behalf" reference applica
ble only to corporation defend
ants. 

The last sentence of this subdi
vision is identical to ABA Stand
ards, Pleas of Guilty 2.1(a) (iii) 
and Alaska R.Crim.P. 32(d) (1) 
(iii). The Commentary to the 
ABA Standard states: 

Although this section in the 
standard may appear to state 
the obvious, it is included to 
clarify a point as to which 
there continues to be consider
able uncertainty. A number 
of cases are to be found in 
which it is said that a defend
ant must allege his innocence 
before a motion to withdraw 
a guilty plea may be granted. 
See cases cited in Note, 112 
'IT.Pa.L.Rev. 865, 877 (1964). 
As other courts and commenta
tors have correctly pointed out. 
if a manifest injustice has oe
cm'red, the defendant should 
be allowed to withdraw his plea 
even though he may actually 
be guilty of the offense to 
which the plea was entered. 
Note, 64 Yale, L.J. 590, 598 
(1955); Note, 55 Colum.L.Rev. 
366, 368 (1955). That is, even 
assuming the defendant's gUilt, 
fairness requires that he be al
lowed to withdraw the plea if 
he was denied counsel; if he 
did not enter, authorize, or rati
fJr the plea; if the plea was hot 
voluntary or was entered with-
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out knowledge of the charge 01' 

possibility of the sentence im
posed; or if the plea was ob-

tained by an unkept and unful
filled plea agreement. 

1 IIO\\'!'\'!'I', thOH!' Hlll('H 1I1'!' it Ill' a Jll'l'lllil'l'in' ;;talHlnl'(1 and Hn<lN' fOl'lIll'l' 
('llifol'lll HlIll' 42(') tlw ('Olll·t- 1Ilar Il!'l'lllit withdl'HWnl (Ifil'l' NI'I/Iel/('r olll~' "to 
11l'('\'('n t mil 11 i fPHt illjllHti('p." 

1 (f) Inadmissibility of pleas, statements, and judgments. A plea 
2 is not4 'admissible in evidence against the defendant in any crim-
3 inal, civil, or administrative proceeding. A statement by the de-
4 fendant in connection with the making 01' acceptance of a plea 
5 01' as a basis for sentence 01' other disposition thereon is not ad-
6 missible in evidence against the defendant in any criminal, civil, 
7 or administrative proceeding except for purposes of impeach-
8 ment 01' proof of perj my or in a challenge to the conviction or 
9 sentence. A record of conviction based upon a plea shall be 

10 treated in the same manner as a record of conviction based 
11 upon a verdict 01' finding of guilty. If a plea is not accept-
12 ed or is withdrawn, 01' results in a judgment which is 1'e-
13 versed 01' held invalid on direct or collateral review, a judgment 
14 resulting therefrom is not admissible in evidence against the 
15 defendant in any criminal, civil, 01' administrative pl:oceeding· 

Comment 

The first sentence accords with 
F.R.Crim.P. l1(e) (6) and Pro
posed F.B..Ev. 410. 

The second sentence is similar 
in effect to F.R.Crim.P. 1l(e)(6) 
and Proposed F.R.Bv. 410, which 
provide: 

Evidence of -* .* .* an of
fer to plead guilty 01' nolo con
tendere to the crime charged 01' 

any other crime, 01' of state
ments made in connection with 
any of the foregoing pleas or 
offers, is not admissible in any 
civil 01' criminal proceeding 
against the person who made 
the plea 01' offer. 

See Nat'l Advisory Comm'n on 
Criminal Justice Standards and 
Goals, Courts Standard 3.7 (1973) 
(if plea not accepted, required 

statement to court respecting com
mission of offense and previous 
convictions, and any evidence ob
tained through use of statement, 
inadmissible against defendant in 
any criminal prosecution); La. 
Code Crim.P. art. 559 (if plea 
withdrawn or set aside, facts sur
rounding its entry not admissible 
against defendant at a trial of a 
case); N.J.Rules of Court 3:9-2 
(if plea refused, no admission 
made by the defendant admissible 
at trial). The second sentence is 
intended to cover statements by 
the defendant: 

(1) before the court, in 
which he requests permission to 
plead, makes statements or re
sponds to questions relative to 
whether the plea is voluntary 01' 
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accurate, or exercises his right 
to allocution, and 

(2) to probation or other of
ficers responsible for preparing 
a presentence report or other
wise making recommendations 
as to sentence. 

The reasons for making these 
statements inadmissible are dis
cussed at length in Note, Improvi
dent Guilty Pleas and Related 
Statements: Inadmissible Evi-

dence at Later Trial, 53 lVIinn.L. 
Rev. 559, 573-79 (1969). 

The third sentence makes clear 
that the admissibility of a judg
ment of conviction is not affected 
by the fact that it was upon a plea 
rather than upon a verdict or find
ing of guilt. 

The last sentence is substantial
ly irlentical to Alaska R.Crim.P. 
11(e)(6). 

PART 5 

PRETRIAL MOTIONS GENERALLY 

Rule 451. [Pretrial Motions.] 

1 (a) Use. Any defense, objection, or request capable of deter-
2 mination without trial of the general issue may be raised, and if 
3 raised before trial shall be raised, by pretrial motion made in 
4 conformity with this Rule. 

Comment 

Rule 451 generally 
Rule 451 employs the traditional 

motion practice approach rather 
than the omnibus hearing ap
proach of ABA Standards, Dis
covery and Procedure Before 
Trial 5.3 (Approved Draft, 1970), 
National Advisory Commission on 
Criminal Justice Standards and 
Goals, Courts Standard 4.10 
(1973), and Alaska R.Cdm.P. 
16(f). In practice the omnibus 
hearing approach has apparently 
not produced the hoped-for re
sults. See Nimmer, A Slightly 

should be on the prosecution and 
defense to present objections and 
requests by adequately prepared 
and supported written motions, 
rather than on the court to ferret 
out objections and requests by 
checklists. Further, since discov
ery under these Rules is so auto
matic and requires so little judi
cial supervision, there is less rea
son for favoring an omnibus ap
proach under them than under 
current provisions. These Rules' 
discovery provisions should elimi
nate much of what would normal-

MO~leable Object: A Case Study ly occur at an omnibus hearing. 
in htdicial Refo1'1)~ in the Cr'imi-
nat Justice System-The Omnibus Subdivision (a) 
Heating, 48 Denver L.J. 179 This subdivision (a) is similar 
(1971). It seems that the bUl'den in effect to former Uniform Rule 
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25(a), (b) (1), F.R.Crim.P. 12(a), 
(b), Alaska RCrim.P. 12(a) 
(b), Colo.RCrim.P. 12(a), (b) 
(1), Maine RCrim.P. 12(a), (b) 

(1), Nev.Rev.Stat. §§ 174.075, 
174.095, N.J.Rules of Court 3 :10-
1, and Wis.Stat. § 971.31(1). 

1 (b) Time for motion. Except as to a motion for a pretrial 
2 judgment of acquittal under Rule 481, unless otherwise permitted 
3 by the court in the interest of justice: 

4 (1) All pretrial motions shall be made by the time set by 
5 the court; and 

6 (2) A party making a pretrial notion shall make at the 
7 same time aU other pretrial motions he intends to make for 
8 which grounds are then available. 

Comment 

The "l.Iniess" clause is similar to 
the provision in N.Y.Crim.P.Law 
§§ 170.30(2), 210.20(2), "in the 
interest of justice and for good 
caUse shown, [court] may in its 
discretion" entertain late motion. 
Cf. N.J.Rules of Court 3 :10-5 
("court may for good cause 
shown enlarge the time"). Com
pare Mont.Rev.Codes § 95-1704 
("court for cauSe may permit 
[motion] to be made within a 
reasonable time" after deadline). 
Other provisions are like Mon
tana's except that they omit "for 
cause." See former Uniform 
Rule 25(b) (3); Colo.RCrim.P. 
J.2(b)(3); Maine RCrim.P. 12 
(b)(3); Nev.Rev.Stat. § 174.-
115.) Cf. Wis.Stat. § 971.31(5) 

(e) ; Alaska R.Crim.P. 37(c); 
Maine RCrim.P. 41(e); Nev. 
Rev.Stat. § 179.085(3). Cf. Colo. 
RCrim.P. 41(e), (g), 41.1(e); 
Fla.RCrim.P. 3.190(h)(4), (i) 
(2); La.Code Crim.P. art. 703 
(A); N.J.Ru'les of Court 3:5-7 
ea); N.Y.Crim.P.Law § 710.40 
(2). Compare Pa.R.Crim.P. 323 
(b) ("unless the opportunity did 
110t previously exist, or the .in
terests of justice otherwise re
quire") . 

Clause (1) hereof is similar in 
effect to provision in F.RCrim. 
P. 12(c) and Alaska RCrim.P. 
12(c). Cf. Calif.Penal Code § 
1003; Fla.RCrim.P. 3.190(c) ; 
38 I1I.Stat. § 114-1 (b). 

(a) (by deadline "unless the Clause (2) is similar to the re
court otherwise permits"). Pro- quil'ement included in N.J.Rules 
visions on motions to suppress of- of Court 3 :10-5 and in many 
ten require moving before trial provisions on defenses and objec-
01' hearing "unless opportunity tions which ?nust be raised be
therefor did not exist or the de- fore trial, "The motion shall in
fendant was not aware of the elude all such defenses and ob
grounds for the motion, but the jections then available to the de
court in its discretion may en- fendant." See former Uniform 
tcrtain the motion at the trial 01' Rule 25(b)(2); Alaska RCrim.P. 
hearing." See F.RCrim.P. 41 12(b) (2); Colo.RCrim.P. 12(b) 

193 



Rule 451 RULES OF CRIMINAL PROCEDURE Art. 4 

(2); Maine R.Crim.P. 12(b) (2) ; 
Mont.Rev.Codes § 95-1702; Nev. 
Rev.Stat. § 174.105(1). Cf. N.Y. 

Crim.P.Law §§ 170.30(3), 210.-
20(3); Pa.R.Cl'im.P. 304(e). 

1 (c) Matters to be asserted by pretrial motion. Unless other-
2 wise ordered by the court for cause shown, a party may assert 
3 the follo'wing only in a pretrial motion made in conformity 
4 with subdivision (b) : 

5 (1) Defenses and objections based on defects in the insti-
6 tution of the prosecution, other than the lack of jurisdiction 
7 of the court over the person 01' subject matter vThich can be 
8 raised at any time; 

9 (2) Defenses and objections based on defects in the in-
10 formation [or indictment] ; 

11 (3) Requests regarding discovery unde!: Rules 411 
12 through 438; 

13 (4) Requests that potential testimony or other evidence 
14 should be suppressed under Rule 461; 

15 (5) Requests for joinder, dismissal, 01' severance under 
16 Rules 471 and 472; and 

17 (6) Requests for transfer of prosecution under Rule 462. 

Comment 

This is very similal' to F.R. 
Grim.P. 12(b), (f) and Alaska R. 
Crim.P. 12(b), (e). 

The introductory portion here
of is similar to F.R.Grim.P. 12(f) 
and Alaska R.Crim.P. 12(e). A 
number of current provisions pro
vide that specified defenses and 
objections may be raised only "by 
motion before trial," and that 
failure to so present them "con
stitutes a waiver thereof, but the 
court for cause shown may grant 
relief from the waiver." See 

3.190; 38 Ill. Stat. § 114-1 (b) ; 
Wis.Stat. § 971.31(2). 

Clauses (1) and (2) are to the 
same effect as provision in for
mer Uniform Rule 25(b) (2), 
F.R.Grim.P. 12(b) (1), (2), 
Alaska R.Crim.P. 12(b) (1), (2), 
Colo.R.Crim.P. 12(b) (2), Maine 
R.Crim.P. 12(b)(2), Mont.Rev. 
Codes § 95-1702, and Nev.Rev. 
Stat. § 174.105. Cf. Calif.Penal 
Code §§ 995, 1004, 1012; 38 Ill. 
Stat. § 114-1; N.J.Rules of 
Court 3 :10-2, 3 :10-3, 3 :10-4. 

former Uniform Rule 25(b) (2) ; Clause (3) is to the same effect 
Maine R.Crim.P. 12(b) (2); as F.R.Grim.P. 12(b)(4). 
Mont.Rev.Codes § 95-1702; N ev. Clause (4) is to the same effect 
Rev.Stat. § 174.105. Cf. Colo.R. as F.R.Crim.P. 12(b) (3), Alaska 
Crin:;t.P. 12(b) (2); N.J.Rules of R.Crim.P. 12(b) (3), ~.'Tav.Rev. 
Court 3: 10-2. Compare Calif. Stat. § 174.125 (1), and Pa,R.Crim. 
Penal Code § 996; Fla.R.Crim.P. P. 323. Cf. F.R.Crim.P. 41(e); 
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Colo.R.Cdm.P. 41(e), (g); Fla. 
R.Crim.P. 3.190(h) (i) ; 38 Ill. 
Stat. §§ 114-11, 114-12; Maine 
R.Crim.P. 41(e); Mont.Rev. 
Codes §§ 95-1805, 95-1806; N.J. 
Rules of Court 3 :5-7; N.Y.Crim. 
P.Law §§ 710.20, 710AO; Pa.R. 
Crim.P. 324. 

sion motion hearing and then if 
the motion is denied, at the trial; 
in the exceptional case where the 
inconvenience to witnesses ap
pears to outweigh the advantages 
cited, the court may schedule the 
hearing immediately before or 
even during the trial so as to min
imize or eliminate such incon
venience. See subdivisions (d) 
and (e), infra. 

Requiring the motion to sup
press to be made before trial is 
supported by the following con
siderations: (1) the pretrial mo- As with other matters covered 
tion assists orderly presentation by this subdivision, the court may 
of evidence at trial by eliminat- allow a request for suppression to 
ing from the trial disputes over be asserted other than by a time
police conduct not immediately ly pretrial motion, "for cause 
relevant to the question of guilt; shown." The defendant's previ
(2) it avoids the possibility of ous unawareness of the bases for 
having to declare a mistrial be- such a request would certainly 
cause the jury has been exposed constitute "cause shown," but 
to unconstitutional evidence; (3) Rule 422(a) (l)'s requirement 
it spares the statta as well as the that the prosecutor notify the de
defense the expense of useless fendant of his intent to use evi
trials in cases where a purely le- dence of types commonly subject 
gal determination by the judge to a suppression motion should 
alone will settle disposition of the keep instances of such unaware
case; (4) by giving the prosecu- ness to a minimum. In Henry 
tor advance notice of defendant's v. Mississippi, 379 U.S, 443, 85 S. 
objection (or lack thereof), the Ct. 564, 13 L.Ed.2d 408 (1965), 
pretrial motion enables the prose- the Court suggested that when a 
cutor to determine which officers constitutional objection was not 
if any, must be available to tes~ timely presented under state law, 
tify at the hearing on any pre- but state procedure had not been 
trial motion and at trial; (5) it deliberately bypassed., the state 
facilitates prosecution and de- court might find it preferable to 
fense preparation for trial (and consider the objection on its 
possibly plea negotiation) by giv- merits rather than to deny the 
ing them advance knowledge of objection as untimely (which 
the evidentiary status of the would oniy delay consideration of . 
seized items; and (6) by requir- the merits until the same objec
ing that objection be made before tion is presented in a habeas 
defendant is placed in jeopardy corpus application to a federal 
it facilitates utilization of provi~ court). The "for cause shown" 
sions for interlocutory appeal by standard is sufficiently broad to 
the prosecution. These consid- permit the court to follow this 
erations will ordinarily offset the policy. 
inconvenience of police officers Clause (5) is similar to F.R. 
having to appear at the suppres- Crim.P. 12(b) (5) and Alaska R. 
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Crim.P. 12(b)(4), each of which 
specifies "requests for a sever
ance of charges or defendants un
der Rule 14." Compare Nev.Rev. 
Stat. § 174.125(1) ("all motions 
* * .;', for severance of joint 
defendants") . 

Under clause (6), the motion 
for transfer of prosecution must 
be made by the time set for oth
er pretrial motions, unless other
wise ordered by the court for 
cause shown. This produces a re
sult similar to that under the sev
eral current provisions which 

specify, "A motion to transfer 
under these rules may be made at 
or before arraignment or at such 
other time as the cour't or these 
rules may prescr'ibe." See F.R. 
Crim.P. 22; Alaska RCrim.P. 
21; Colo.RCrim.P. 22; Idaho 
Crim.R. 22. In allowing the 
transfer motion to be made later 
than the deadline "for cause 
shown," this is similar to Fla.R 
Crim.P. 3.240(c), Mont.Rev.Codes 
§ 95-1710 (a), and Wis.Stat. § 
971.22(1). Ct. La.Code Crim.P. 
art. 621. 

1 (d) Hearing. Unless the court otherwise permits, all p1'e-
2 trial motions pending at the time set for hearing of a pretrial 
3 motion shall be heard at the same time. 

Comment 

This serves an aim sought by 
the omnibus hearing approach, 

reducing the number of pretrial 
hearings. 

1 (e) Determination. A pretrial motion shall be determined 
2 before trial unless the court, with consent of all parties or upon a 
3 finding that it would be impractical to determine the motion be-
4 fore trial, orders the determination deferred until trial of the 
5 general issue or until after verdict. 

Comment 

Except for requiring the speci
fied consent 01' finding for de
ferral, this accords with F.R 
Grim.P. 12(e). Ct. former Uni
form Rule 25 (b) (4); Alaska R 

Crim.P. 12(d); Maine RCrim.P. 
12(b) (4); Mont.Rev.Codes § 95-
1705; Nev.Rev.Stat. § 174.135 
(1); N.J.Rules of Court 3 :10-6. 

1 (f) Effect of determination. If the ~ourt grants a motion 
2 based on a defect in the institution of the prosecution or in the 
3 information [or indictment], it may order that the defendant be 
4 held in custody or that his terms or conditions of release be con-
5 tinued for a specified time pending the filing of a new informa-
6 tion [or indictment]. This Rule does not affect the provisions of 
7 any statute relating to periods of limitations. 
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Comment 

This is substantially identical 
to F.R.Crim.P. 12(h) and Nev. 
Rev.Stat. § 174.145(2), (3). Alas
ka R.Crim.P. 12(g) and N.J. 
Rules of Court 3 :10-7 accord 
with the first sentence, as does 
former Uniform Rule 25(b) (5) 
except for specifying "not to ex
ceed [ ]," and Wis. Stat. § 
971.31(6) except for specifying 
"not more than 72 hours pending 
issuance of a new summons or 
warrant or the filing of a new in
dictment, information or com
plaint." Other provisions which 

authorize the court to require the 
defendant's custody or bail to be 
continued pending further pro
ceedings include Calif.Penal Code 
§§ 997, 998, 1007, Fla.R.Crim.P. 
3.190(e), 38 IlI.Stat. § 114-1, La. 
Code Crim.P. art. 538, Mont.Rev. 
Codes § 95-1706, N.Y.Crim.P. 
Law § 210.45(9), and Tex~Code 

Crim.P. arts 28.05 to 28.08. But 
see Maine R.Cdm.P. 12(b) (5) 
(unless defect may be cured by 
amendment, defendant shall be 
discharged) . 

PART 6 

PARTICULAR PRETRIAL MOTIONS 

Rule 461. [Motion to Suppress.] 

1 (a) Generally. Upon motion of the defendant conforming to 
2 Rule 451, the court shall suppress potential testimony .or other 
3 evidence if it finds that: 

4 (1) Suppression is required under the Constitution of the 
5 United States 01' the law of this State; or 

6 (2) The evidence was derived from a violation of these 
7 Rules 01' the law of this State and the violation significantly 
8 affected th~ discovery of the evidence 01' the defendant's 
9 substantial rights. 

Comment 

Clause (1) recognizes that there 710.20 (statutory requirement). 
may be federal or state requil'e- No standard is presented for de
ments that evidence obtained in tel'mining the requisite relation
a certain manner be suppressed. ship between the challenged evi
See, e. g., Mapp v. Ohio, 367 U.S. dence and the violation of the fed-
643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 eral or state Constitution or state 
(1961) (federal constitutional 1'e- law. This is a matter to be dete1'
quil'ement) i People v. Cahan, mined by reference to appropriate 
44 Cal.2d 434, 282 P.2d 905 state 01' federal laws. The 1'efer
(1955) (state constitutional re- ence to the "law of this State" 
quirement); N.Y.Crim.P.Law § encompasses state constitutional 
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provisions, statutes, and judicial 
decisions that may require sup
pression of evidence. 

Clause (2) extends the exclu
sionary remedy to evidence de
rived from a violation of these 
Rules and other state law regulat
ing the criminal process. It 
should be noted, however, that 
where a violation also constitutes 
a constitutional violation, the 
evidence will be subject to sup
pression under clause (1), and the 
suppression motion will most like
ly be based upon that provision 
since constitutional standards for 
suppression may not require as 
substantial a relationship between 
the acquisition of the evidence 
and the violation as clause (2) re
quires. Thus, clause (1) will 
probably encompass most' situa
tions in which' evidence was de
rived from violations of those 
Rules contained in Article II. 
Several provisions in that ar
ticle are based upon federal con
stitutional standards. See, e. g., 
Rule 243, supm (procedure for 
questioning). Violations of other 
Rules, such as those limiting the 
authority to arrest (e. g., Rules 
211, 221, s~~pm), are most likely 
to produce evidence through a 
search conducted incident to the 
unlawful detention. Under the 
prevailing view of the Fourth 
Amendment, evidence obtained 
from a search incident to an un
lawful arrest must be suppressed 
even though the illegality of the 
arrest itself stems from a viola
tion of state law rather than the 
Fourth Amendment. See, e. g., 
United States v. DiRe, 332 U.S. 
581, 68 S.Ct. 222, 92 L.Ed. 210 
(1948); United States v. Mills, 
472 F.2d 1231 (D.C.Cir. 1972). 

There are certain Rule viola
tions, however, that are likely to 
lead to the production of evidence 
that would not be subject to sup
pression under clause (1). Thus 
violations of certain non-constitu
tional aspects of Rules 432 and 
436, supm, may lead to /lcquisi
tion of evidence from persons sub
jected to investigatory depositions 
or nontestimonial evidence proce
dures who are subsequently charg
ed with criminal offenses. Vio
lations of state requirements not 
included in these Rules are less 
likely to lead to the production of 
evidence. However, there are 
some state provisions that relate 
to evidence producing situations, 
and yet are not encompassed by 
these Rules. Thus in a state that 
utilizes a grand jury, violation of 
safeguards relating to the wit
ness may lead to witness disclo
sures -that are 'incriminating. 
Suppression of evidence obtain
ed through violations of Rules 
and other state requirements re
lated to the production of evidence 
is supported by legislation and 
court decisions in several jurisdic
tions. The exclusionary rule has 
been applied in various instances 
to evidence obta.ined through vio
lations of statutes 01' court rules 
that may not be constitutionally 
required, but are designed to sup
plement constitutionally protected 
rights. See, e. g., ReI' v. Califor-
nia, 374 U.S. 23, 83 S.Ct. 1623, 10 
L.Ed.2d 726 (1963) (recognizing 
potential exclusion of evidence ob
tained in violation of federal stat
ute restricting no-knock entry 
even where such entry did not al
so violate the Fourth Amend
ment); Mallory v. United States, 
354 U.S. 449, 77 S.Ct. 1356, 1 L. 
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Ed.2d 1479 (1967) (excluding con
fession obtained in violation of 
the prompt appearance require
ment of F.R.Crim.P. 5(a); 18 
U.S.C. § 2515 (requiring suppres
sion of evidence obtained in vio
lation of federal law governing 
electronic surveillance, including 
violations of various provisions 
that probably are not constitution
ally required); Wis.Stat. § 768.-
22 (indicating suppression is au
thorized for violation of state pro
visions governing search warrants 
that affect the "substantial rights 
of the defendant," although such 
provisions may not be constitu
tionally required). 

The application of the exclu
sionary rule even as to constitu
tional violations has been a sub
ject of considerable debate. It has 
been urged that other, more ap
propriate remedies could be de
vised. See, e. g., Bivens v. Six 
Unknown Agents, 403 U.S. 388, 
411, 91 S.Ct. 1999, 29 L.Ed.2d 619 
(1973) (Burger, C. J., dissent
ing). But within the framework 
of rules governing only the area 
of criminal procedure, the exclu
sion of evidence remains the only 
available means of deterring of
ficial disregard of significant 
safeguards. It also serves to pre
serve the "imperative of judicial 
integrity" by denying judicial 
sanction of substantial violations 
through the admission of evidence 
clearly obtained from such viola
tions. See Elkins \'. United 
States, 364 U.S. 206, 80 s.m. 
1437,4 L.Ed.2d 1669 (1960). 

tenuous the relationship of the 
evidence to the violation or how 
insignificant the violation .. If the 
violation significantly affected 
the substantial rights of the de
fendant, then the evidence must 
be excluded if the evidence is "de
rived" from the violation, i. e., 
meets the standard of causal rela
tionship traditionally applied to 
constitutional violations under 
the "fruit of the poisonous tree" 
doctrine. See, e. g., Harrison v. 
United States, 392 U.S. 219, 88 
S.Ct. 2008, 20 L.Ed.2d 104'7 
(1968); Wong Sun v. United 
States, 371 U.S. 471, 83 S.Ct. 407, 
9 L.Ed.2d 441 (1963). In deter
mining whether a "substantial" 
right was "significantly affect
ed," a court would look to the sig
nificance of the rights as it serves 
to implement fundamental (i. e., 
primarily constitutional) safe
guards and the extent of the vio
lation. Cf. Miller v. United 
States, 357 U.S. 301, 78 S.Ct. 1190, 
2 L.Ed.2d 1332 (1958), A similar 
standard of "substantiality" is 
employed in state exclusionary 
provisions governing violation of 
search and seizure requirements. 
See, e. g., Wis.Stat. § 968.22'; 38 
I1l.Stat. § 108.14. Cf. F.R.Crim. 
P.52. 

The standard of substantiality 
under clause (2) looks only to the 
significance of the right involved 
and the degree of infringement, 
not to whether the violation was 
"willfu1." Compare ALII Model 
Code of Pre-Arraignment Proce
dure §§ 290.2(2) (Official Draft 

Clause (2) does not require an #1, 1972), 150.3(1), 160.7(1) (T. 
inflexible application of the exclu- D. #6, 1974). A hearing on a 
sionary rule to all evidence de- pretrial motion is not an appro
rived from a violation of a Rule priate forum for determining 
or other state law no matter how whether either the government of-
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ficial involved or the entire agen
cy acted in "good faith." Also, in
sofar (lS the defendant is con
cel'ned, the significance of the in
jury is not dependent upon the of
ficial's motives. While the deter
rence function of the exclusion
ary rule is' significant, the rule 
also serves as a remedy for the 
defendant whose rights have been 
violated. 

If the violation does not signifi
cantly affect the defendant's sub
stantial rights, exclusion still may 
be required if the violation sig
nificantly affected the discovery 
of the evidence. This standard of 
causal connection between the dis

leads the defendant to make cer
tain disclosures he would not oth
erwise have made. Cf. ALI Model 
Code of Pre-Arraignment Proce
dure § 150.2(3) (T.n. #6, 1974) 
(providing for possible applica
tion of the exclusionary rule to 
statements obtained after an im- . 
proper failure to warn a person 
pursuant to § 120,8(d), which is 
similar to Rule 212(b), supm). 
It seems likely that where the 
causal connection is so significant, 
the violation will often have been 
committed in the hope of obtain
ing information, so that a certain 
element of willfulness will almost 
be inherent in the cases that fall 

covery and the violation requires within this category. 
a more significant relationship 
than the standard application of 
the "fruit of the poisonous tree" 
doctrine. A finding that the vio
lation was directly followed by the 
disclosure of the evidence by the 
defendant would not necessarily 
be sufficient. Cf. People v. Pet
tis, 12 Ill.App.3d 123, 298 N.E.2d 
372 (1973). The violation must 
have been a significant factor that 
contributed to the defendant's dis
closure. Ordinarily, only a viola
tion that significantly affected a 
substantial right would have such 
an impact. There may, however, 
be exceptions depending upon the 
particular situation. For exam
ple, the faill11:e to inform an ar
rested person that he will be taken 
to a specific detention facility 
might not be viewed generally as 
significantly affecting his sub
stantial rights where he has been 
given the other warnings required 

This subdivision does not at
tempt to establish a particular 
standard for standing to move for 
suppression. A state may employ 
any standard that is constitution
ally acceptable. In connection 
with violations of clause (1), C01n

pm'e, e. g., Alderman v. United 
States, 394 U.S. 165, 89 S.ct. 961, 
22 L.Ed.2d 176 (1969) with Peo
ple v. Martin, 45 Cal.2d 755, 290 
P.2d 855 (1955). In connection 
with clause (2), the provision for 
exclusion based upon violation of 
the "defendant's substantial 
rights" does impose some limita
tion upon standing by prohibiting 
objections based upon violations 
of the rights of other persons. Cf. 
La.Code Crim.P. art, 703 (limit
ing motion to an "aggrieved de
fendant"). Beyond this, however, 
the matter is left for development 
according to appropriate state law. 

under Rule 212(b), supra. In a This subdivision also does not 
particular case, however, the fail- attempt to establish standards as 
ure to provide such reassurance to the allocation of the burden of 
may be a significant factor that going forward and the burden of 
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proof in a suppression hearing. 
Neither does it seek to establish 
the appropriate standard of proof 
on resolving factual issues. 
Where exclusion is based upon 
constitutional violations, the Con
stitution may establish minimum 
requirements applicable to the al
location of the bu.rden of proof 
and the standard of proof. See, 
e. g., Lego v. Twomey, 404 U.S. 
477, 92 S.Ct. 619, 30 L.Ed.2d 618 
(1972). Otherwise, the area is 
left to state law, as in case of oth
er pretrial motions involving fact
ual issues. To some extent, the 
determination of proper standards 
may be dependent upon the sub
stantive nature of the particular 
violation involved. 

This subdivision also does not 
attempt to identify all proceedings 
to which the exclusionary rule 
might apply. It requires suppres
sion only at the trial and at those 
other proceedings governed by 
these Rules in which the same evi
dentiary standards apply (com
pare Rule 344(f), IHtpra, specifi
cally permitting introduction of il
legally acquired evidence in a de
tention hearing).l Similarly, it 
does not determine the scope of 
the suppression with respect to 

collateral use-i. e., whether the 
evidence may be used for impeach
ment purposes. See Harris v. 
New York, 401 U.S. 222, 91 S.Ct. 
643, 28 L.Ed.2d 1 (1971). 

Many jurisdictions have special 
provisions governing the form of 
allegations made in support of a 
motion to suppress. Such provi
sions may require that motions 
be supported by affidavits, or that 
factual matters be alleged "with 
particularity." See, e. g., Nev. 
Rev.Stat. § 174.125; N.Y.Code 
Crim.P. § 710.60; N.J.Rules of 
Court 3 :5-7. These provisions 
were generally designed with a 
particular type of constitutional 
objection in mind. Where the 
suppression motion may be based 
011 various grounds, there appears 
to be no greater reason to apply 
special pleading rules to that mo
tion than to other motions re
quired to be made before trial un
der Rule 451, supra. Where ap
propriate to a particular type of 
objection, special requirements 
may be provided by local rule de
signed to implement the require
ment of Rule 751, infra, that the 
motion "shall state the grounds 
upon which it is made." 

. 1 Hnlc 432(i)(3) in(1(.'j)cndently oxt('nds tho exclusionary j)rinciph.' to eXllmi· 
Illltion on IlIl hlY(,Rtigntory de'j)oRition. Se'c COlllent thereto, MI}J1·U. 

1 (b) Pre-charge motion. A person having reasonable grounds 
2 to believe that evidence subject to suppression may be used 
3 against him in a criminal proceeding may move for its suppres-
4 sion under subdivision (a), even though an information [or in-
5 dictment] charging him has not yet been filed. 

Comment 

Although many jurisdictions may permit the filing of a pre
clearly limit the suppression mo- charge motion to suppress. See, 
tion to an "aggrieved defendant," e. g., Colo.R.Cdm.P. 41(e); Maine 
others use a broader phrasing that R.Crim.P.41(e). Compare Fla.R. 

201 



Rule 461 RULES OF CRIMINAL PROCEDURE Art. 4 

Crim.P. 3.190(h). Federal courts, 
relying on former F.R.Crim.P. 41 
(e), have recognized that a motion 
could be brought prior to the fil
ing of an indictment for the (1) 
return of illegally seized evidence 
and (2) suppression of any evi
dence derived from that illegal 
seizure. See Grant v. United 
States, 282 F.2d 165 (2d Cir. 
1960). The language in earlier 
cases suggests that the pre-charge 
motion is designed primarily to 
bar the "grievous, irreparable in
jury" to a person indicted on the 
basis of illegally seized evidence, 
and therefore that the request for 
return of the illegally seized prop
erty was not essential to the 
court's jurisdiction. See In re 
Grand Jury Proceedings, 450 "F.2d 
199 (3d Cit·. 1971), affirmed 40S 
U.S. 4, 92 S.Ct. 2357, 33 L.Ed.2d 
179; In 1'e Fried, 161 F.2d 453, 
45S-59 (2d Cir. 1947). See also 
N.J.Rules of Court 3 :5-7 (per
mitting motion to be made by "a 
person aggrieved by an unlawful 
search and seizure and having 
reasonable grounds to believe that 
the evidence obtained may be used 

against him in a penal proceed
ing") . 

The need for a pre-charge mo
tion is not limited to challenges 
based upon Fourth Amendment 
violations since the same "irre
parable injury" may flow just as 
readily from issuance of an in
formation on the basis of evidence 
subject to suppression on other 
grounds. AccOl~dingly, this pro
vision reaches all motions to sup
press that might be made under 
subdivision (a). 

The impact of a ruling denying 
the pre-charge motion upon sub
sequent attempts to raise the sup
pression issue after prosecution is 
initiated ordinarily should be the 
same as the impact of the denial 
of a pretrial motion on subse
quent objections. In some juris
dictions, the court is bound by the 
initial ruling, while in others, it 
may have considerable discretion 
to review that ruling. See Pa.R. 
Crim.P. 323(j); Anderson v. 
United States, 122 U.S.App.D.C. 
277,352 F.2d 945 (D.C.Cir. 1965). 

Rule 462. [Transfer of Prosecution.] 
1 (a) For prejudice in the [county]. Upon motion of the de-
2 felldant [or the prosecuting attorney] conforming to Rule 451, 
3 [or upon its own motion,] the court shall transfer the prosecution 
4 as to the defendant to another [county] if satisfied that there is 
5 a reasonable likelihood that a fair and impartial trial cannot be 
6 had in the [county] in which it is pending. The motion may be 
7 supported by qualified public opinion surveys or opinion testi
S mony offered by individuals. ·A showing of actual prejudice is 
9 not required. It is not a ground for a denial of the motion that 

10 one transfer has already been granted. 

Comment 

Unlike former Uniform Rule 33 the motion must be in writing and 
and some state provisions, this verified by affidavit. No writing 
subdivision does not specify that or affidavit requirement is in-
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cluded in F.R.Crim.P, 21, Idaho 
Crim,R. 21, Maine R.Crim.P. 21, 
N.J.Rules of Court 3 :14-2, or 
Pa.R.Crim.P. 313, and none is in
cluded here for the following rea
sons: 

(1) Rule 751 provides that a 
motion other than one made 
during a trial or hearing shall 
be in writing unless the court 
permits it to be made orally. 

(2) The requirement would 
be inappropriate for states 
which adopt the bracketed ref
erence, "or upon its own mo
tion." 

(3) Affidavits should be un
necessary if the factual basis 
otherwise appears of record or 
is susceptible of judicial no
tice. 

ABA Standards, Fair Trial and 
Free Press 3.2(b) (Approved 
Draft, 1968), states that "testi
mony or affidavits of individuals 
in the community * .)f * shall 
not be required as a condition of 
the granting of a motion for 
change of venue." The Commen
tary thereto states: 

Subsection (b) -I-f .X- .») is 
designed to make clear, con
trary to some existing state 
laws, that affidavits of mem
bers of the community are not 
required in order for a motion 
to be granted. In one case, 
the inability to obtain affi
davits was apparently due to 
fear of reprisal on the part of 
prospective affiants, and yet de
nial of a change of venue was 
sustained. It seems plain that 
confronted with certain types 
of pretrial news coverage, the 
defendant is constitutionally 
entitled to a change of venue 

even if he fails to produce the 
requisite number of affidavits. 
Moreover, motions for a change 
of venue have been known to 
degenerate into an unenlight
ening contest to see who can 
pile up the most affidavits. 
In one case, the state produced 
2251 affidavits that the defend
ant would receive a fair trial, 
but the denial of a change of 
venue was reversed on appeal. 
Not infrequently, affidavits are 
submitted by the same people 
who played a significant role in 
the dissemination of potentially 
prejudicial publicity. 

This subdivision makes optional 
provision for the motion to be by 
the prosecutor. Former Uniform 
Rule 33 is similar. ABA Stand
ard 3.2(a) provides, "Except as 
federal or state constitutional pro
VISIOns otherwise require, a 
change of venue or continuance 
may be granted on motion of ei
ther the prosecution or the de
fense." The Commentary thereto 
states: 

Although not too frequent, 
there are occasions when news 
coverage or other causes of 
sentiment in a particular com
munity may prevent the state 
from obtaining a fair trial. 
In such instances the prosecu
tion should be able to obtain a 
·x· * .):. change of venue, pro
vided .:; .») * that a change 
of venue does not deprive the 
defendant of his right to be 
tried in a particular locality. It 
should be noted that in a ma
jority of the states in which the 
question has been litigated, a 
grant of authority to change 
the venue on application by the 
prosecution has been upheld 
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against constitutional chal
lenge. [Footnotas omitted.] 

P 1"ovisions which allow the state 
as well as the defendant to move 
for a change of venue include 
Calif. Penal Code § 1033(b), Fla. 
R.Cl'im.P. 3.240(a), Idaho Crim. 
R 21(a), La.Code Crim.P. art. 
621, Mont.Rev.Codes § 95-1710, 
Nev.Rev.Stat. § 174.455, N.Y. 
Crim.P.Law § 230.20, Pa.RCrim. 
P. 3l3(a), and Tex.Code Crim.P. 
arts. 31.01, 31.02. Provisions 
which allow only the defendant to 
so move include F.RCrim.P. 
2l(a), (b), Colo.RCdm.P. 21(a), 
(b), 38 IlI.Stat. § 114-6, Maine 
RCrim.P. 21(a), (b), N .. J.Rules 
of Court 3 :14-2, and Wis.Stat. § 
971.22. 

This subdivision also provides a 
bracketed alternative allowing the 
court to transfer for prejudice in 
the county "upon its own motion." 
(This would not be used by states 
with constitutions giving the de
fendant an absolute right to trial 
in the county of offense.) This 
type of provision appears in Calif. 
Penal Code § 1033(b), Pa.R.Cdm. 
P. 313, and Tex.Code Crim.P. art. 
31.01. 

The standard, "if satisfied that 
there is a 1'easonable likelihood 
that a fair and imparti.al trial can
not be had in the [county] in 
which it is pending" derives from 
ABA Standard 3.2(c) and Calif. 
Penal Code § 1033(a) (defense 
motion). Cf. N.Y.Crim.P.Law § 
230.20(2) (court may trahsfer up
on motion "demonstrating reason
able cause to believe that a fair 
and impartial trial cannot be had 
in such county"). The Commen
tary to the ABA Standard ob
serves, H[T]his standard is less 

restrictive than that currently in 
force in many jurisdictions, but it 
is believed to be a desirable and 
probably a constitutionally neces
sary sta'Jdard if the guarantee of 
a fair trial is to be fulfilled." 
Former Uniform Rule 33 speci
fies merely "if satisfied that a 
fair and impartial trial cannot be 
had in the county in which it is 
pending." See Fla.R.Crim.P. 3.-
240(a); Idaho Crim.R 21(a); 
Nev.Rev.Stat. § 164.455(1); N.J. 
Rules of Court 3 :14-2; Pa.R. 
Crim.P. 313. F.RCrim.P. 21(a) 
specifies "satisfied that there ex
ists in the district where the 
prosecution is pending so great a 
prejudice against the defendant 
that he cannot obtain a fair and 
impartial trial at any place fixed 
by law for holding court in that 
district." See 38 IlI.Stat. § 114-6 
(a); Maine RCrim.P. 21(a); 
Mont.Rev.Codes § 95-1710(a); 
Wis.Stat. § 971.22(3). 

The second and third sentences 
derive from ABA Standard 3.2(c). 
See itl. 3.2(b). As stated in the 
Commentary to the ABA Stand
ard, "there are oceasions when 
the inherently prejudicial nature 
of the material, coupled with 
knowledge of its wide dissemina
tion in the community, requires 
the granting of relief without 
elaborate soundings of community 
sentiment." 

The final sentence hereof is 
substantially identieal to ABA 
Standard 3.2(e), the Commen
tary to which states: 

Sevel'al states currently pro
vide that on1y one change of 
venue may be granted on appli
cation of a party. Although 
the fact that one transfer has 
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been permitted is certainly rel- jn certain circumstances such 
evant in considering a second an absolute bar may operate to 
application, it seems unreasona- deprive the defendant of his 
bIe to impose an absolute bar, constitutional rights. [Citing 
particularly in view of the pos- Irvin v. Dowd, 366 U.S. 717, 
sibility of new developments 720-21, 81 S.Ct. 1639, 6 L.Ed.2d 
after the first change. Indeed, 751 (1961).J 

1 (b) Transfer in other cases. For the convenience of parties or 
2 witnesses and in the interest of justice, the court upon motion of 
3 the defendant may transfer the prosecution as to him to another 
4 [county]. 

Comment 
This is substantially identical R.Crim.P. 21(b), and is very simi-

to Idaho Crim.R. 21(b) and N.D. lar to F.R.Crim.P. 21(b). 

1 (c) Disposition. A motion for transfer made before the jury 
2 is impaneled shall be disposed of before impaneling. If a motion 
3 for transfer is permitted to be made, or if reconsideration or re-
4 view of a prior denial is sought, after impaneling, the fact that 
5 the jury satisfies legal requirements is not controlling if it ap-
6 pears there is a reasonab1e likelihood that a fair and impartial 
7 trial cannot be had in the [county] in which the prosecution is 
8 pending. 

Comment 
Except for specifying "legal re- there will remain the problem 

quirements" rather than "prevail- of obtaining accurate answers 
ing standards of acceptability," on voir dire-is the juror con-
this is substantially identical to sciously or subconsciously har-
ABA Standards, Fair Trial and boring prejudice against the 
Free Press 3.2(d) (Approved accused resulting from wide-
Draft, 1968). The Commentary spread news coverage in the 
thereto states in part: community? Thus if change 

It has in many jurisdictions of venue and continuance are to 
been common practice for deni- be of value, they should not 
al of such a motion to be sus- turn on the results of the voir 
tained if a jury meeting pre- dire; rather they should con-
vailing standards could be ob- stitute independent remedies 
tained. [Footnote omitted.] designed to assure fair trial 
There are two principal diffi- when news coverage has raised 
culties with this approach. substantial doubts about the ef-
First, many existing standards fectiveness of the voir dire 
of acceptability tolerate consid- standing alone. 
erable knowledge of the case The second difficulty is that 
and even an opinion on the when disposition of a motion 
merits on the part of the pro- for change of venue or continu-
spective juror. And even un- ance turns on the results of the 
del' a more restrictive standard, voir dire, defense counsel may 
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be placed in an extremely diffi- be waiting in the wings. And 
cult position. Knowing condi- yet to make an adequate record 
tions in the community, he may for appellate review, he must 
be more inclined to accept a object as much as possible, and 
particular juror, even one who use up his peremptory chal-
has expressed an opinion, than lenges as well. This dilemma 
to take his chances with other, seems both unnecessary and un-
less desirable jurors who may desirable. 

1 (d) Claim not precluded. A claim that a prosecution should 
2 have been transfe1'l'ed is not precluded by a waiver of the right 
3 to trial by jury or by a failure to exercise all available peremptory 
4 challenges. 

Comment 

This is substantially identical 
to ABA Standards, Fair Trial 
and Free Press 3.2(e) (Approved 
Draft, 1968). The Commentary 
thereto states: 

The suggestion of some 
courts that such conduct 
amounts to a waiver [footnote 
omitted] seems to require the 
defendant to take unnecessary 
risks. If the defendant has 

satisfied the criterion for the 
granting of relief, it should not 
matter that he has subsequent
ly waived a jury, perhaps out 
of fear that even a jury meet
ing accepted standards will not 
be truly free from bias, or has 
failed to use his peremptory 
challenges, perhaps because he 
prefers the ills he has to others 
he has not yet seen. 

1 (e) Proceedings on transfer. If the prosecution is transferred, 
2 all documents in the case or certified copies thereof shall be trans-
3 mitted to the court to which it is transferred, but transcripts of 
4 recorded proceedings shall be made or transmitted only if re-
5 quested by that court. 

Comment 

Except for specifying "01' cer
tified copies thereof," the first 
sentence hereof parallels Rule 321 
(e), supra (transmittal of docu
ments after first appearance). 
Ct. former Uniform Rule 33; 

F.R.Crim.P. 21(c); Colo.R.Cdm. 
P. 21(c); La.Code Crim.P. art. 
624; Maine R.Crim.P. 21(c); 
Nev.Rev.Stat. § 174.485; N.Y. 
Crim.P.Law § 230.20(4); Tex. 
Code Crim.P. art. 31.05. 

PART 7 

JOINDER AND SEVERANOE 

Rule 471. [Joinder or Dismissal of Offenses upon Defend
ant's Motion.] 

1 (a) Related offenses defined. Two or more offenses are re-
2 lated offenses, for the purposes of this Rule, if they are within 
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3 the jurisdiction of the same court and are based on the same 
4 conduct or arise from the same criminal episode. 

Comment 

Rule 471 generally Except as provided in Subsec-
Subdivisions (a),(b), and (c) tion (3) of this Section, a de-

af this Rule deal only with the fendant shall not be subject to 
problem of multiple tl'ials for separate trials for multiple of-
what are defined as "related of- fenses based on the same con-
fenses." This problem must be duct or arising from the same 
distinguished from certain other criminal episode, if such of-
problems which may arise from fenses are known to the appro-
repeated trials or from prosecu- priate prosecuting officer at the 
tion of defendants for a number time of the commencement of 
of related offenses, such as: (a) the first trial and are within the 
the double jeopardy problem of jurisdiction of a single court. 
when a prosecution is barred by (3) Author'it,y of Cour't to Or'-
a former prosecution for the same del' Sepamte Tr'ials, When a 
offense; (b) the collateral estop- defendant is charged with two 
pel question of when a finding 01' more offenses based on the 
of not guilty in one trial will bar same conduct 01' arising from 
conviction for a related offense at the same criminal episode, the 
a subsequent trial because the Court, on application of the 
second trial would require a find- prosecutir: ',. attorney or of the 
ing of fact inconsistent with that defendant, may order any such 
in the first trial; 01' (c) the ques- charge to be tried separately, 
tion of multiple sentencing on re- if it is satisfied that justice 
lated offenses. so requires, 

The purpose of subdivisions This Rule does not represent a 
(a), (b), and (c) of this Rule, major departure from the ap
as is true of the comparable sec- proach taken in the Model Penal 
tion of the Model Penal Code, is Code; the definition of "related 
to protect def-endants from "suc- offenses" is the same (see Com
cessive prosecutions based upon ment to subdivision (a), infm) 
essentially the same conduct, and the basis for separate trials 
whether the purpose in so doing is generally the same as expressed 
is to hedge against the risk of an in the Code. In contrast to the 
unsympathetic jury at the first Code, however, the Rule deals 
trial, to place a 'hold' upon a per- separately with the case in which. 
son after he has been sentenced the defendant knows before the 
to imprisonment, or simply to ha- first trial that related offenses 
rass by multiplicity of trials," have been charged, and the case 
Model Penal Code § 1.08, Com- in which there is a subsequent 
ment (T.D. # 5, 1956), To ac- attempt to try the defendant for 
complish this result, the Model a relat.ed offense not charged (or 
Penal Code provides, in § 1.07 not known by the defendant to 
(P.O.D.1962): 'have been charged) prior to the 

(2) Limitation on Sepamte first trial. 'l'he most significant 
T1'ials for M1tltipZe Offenses. difference between the Rule and 
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the Code is that the former 
places the burden on the defend
ant to move for joinder when he 
knows in advance of the first 
trial that he has been charged 
with related offenses. In this re
spect, the Rule follows ABA 
Standards, Joinder and Severance 
1.3 (Approved Draft, 1968). 

Subdivision (a) 

The definition of related of
fenses in subdivision (a) is the 
same as that in ABA Standard 
1.3(a) and Model Penal Code § 
1.07(2) (P.0.D.1962). The lat
ter section, as originally drafted, 
was considerably broader, and 
would have required joinder in 
most of the cases in which joinder 
of offenses is now merely permis
sible.1 

As noted in the Commentary to 
ABA Standard 1.3(a): 

Conduct usually means an 
act or omission. Thus, a sepa
rate trial could be barred if 
several offenses arose out of 
the same act, as where a single 
act of negligence has caused 
two deaths. Compare State v. 
Fredlund, 200 Minn. 44, 273 
N .W. 353, 113 A.L.R. 215 
(J 937). "Episode" means "an 
occurrence or connected series 
of OCCUrrences and develop
ments which may be viewed as 
distinctive and apart although 
part of a larger or more com
prehensive series." Webster, 
Thi?'d New IntemationaL Dic
tionary 765 (1961). This would 
cover the killing of several peo
ple with successive shots from 
a gun, * 7.' .)f the successive 

1 rj~his S('t'tiOll Itt first 1'l'I\(1: • 

burning of three pieces of prop
erty, .:<. * * or such con
temporaneous and related 
crimes and kidnapping and rob
bery. 

The United States Supreme 
Court has not held that joinder of 
such related offenses is constitu
tionally required. See Ashe v. 
Swenson, 397 U.S. 436, 90 S.Ct. 
1189, 25 L.Ed.2d 469 (1970); 
Ciucci v. Illinois, 356 U.S. 571, 
78 S.Ct. 839, 2 L.Ed.2d 983 
(1958) ; Hoag v. New Jersey, 356 
U.S. 464, 78 S.Ct. 829, 2 L.Ed.2d 
913 (1958). Three concurring 
Justices in Ashe were of the view 
that "the Double Jeopardy Clause 
requires the prosecution, except 
in most limited circumstances, to 
join at one trial all the charges 
against a defendant which grow 
out of a single criminal act, oc
currence, episode, or transaction." 
There is considerable conflict in 
the state decisions, see Model 
Penal Code § 1.08, Comment (T. 
D. #5, 1956), although there is 
some evidence that state courts 
are becoming increasingly aware 
of the possible unfairness of suc
cessive trials for related offenses. 
See, e. g., State v. Brown, 262 
Or. 442, 497 P.2d 1191 (1972); 
People v. Golson, 32 Ill.2d 398, 
207 N.E.2d 68 (1965), certiorari 
denied 384 U.S. 1023, 86 S.Ct. 
1951, 16 L.Ed.2d 1026. Rule 471 
takes the position that, except 
where the ends of justice would 
otherwise be defeated, the de-

ndant should not be subjected 
~o multiple trials of related of
fenses (as defined above) against 
his wishes. 

(2) Requ;t'c/IlclIl, Of RillfJ/r 1'1·08CClltilll1. gxcCl)t as pl'OYic1ed in para
graph (3) of this S('ction, if a ll(,l'SOI1 is charged with two or more of-
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fenses and the charges are lmown to the l)rOper officer of the police or 
prosecution aml within tht' jurisdiction of a singlt' COlll't, they mUflt he 
l)rOSecutpd in a flingle Ilro~pclltion whpn: 

(a) the offenst'S are hm:;ed 011 the salllt' conduct; or 
(b) the offt'llses arc ha>;cd on a scrips of acts or omissions moti

"ated uy a ])UrpOHP to nceolllplish a single criminal ohjectivt', and 
n('CP8SaI'Y or incidC'ntn] to the i\CCOmlllifllunent of that ohjective; or 

(c) the off('n>;eH are hased on It 8t'l'ies of ncts or omissions motivat
('(I by a COlllmOIl 11111'p080 or plnn and which resnlt in the repented 
commission of the sallle offense or aff('ct the same J)('l'SOIl or the 
sallle persons or tho property then'of. 

[Model Penal Code § 1.08 (T.D. # 5, 1956).] 
The :\fodel Penal Code A(]\'iflOl'Y ('ommittcl' favorNl broadening the fOl'mula

tion to include all offenses "based all n ('our:;e of eOlHluct haYing a common 
cI'iminal ])ul'pose or nIan or iJwolying l'l'lleated commission of the same IdIHl 
of offense," but the Coullcil vi<'\\'('(1 both this and the original language ns 
too inclusive in seop('. Spe ~Ioclel Penal e()(]e § 1.07, status of section (P.O.D., 
ID(2) j 39 ALI Proceeding 65-06 (1962). 

1 (b) Joinder of related offenses. Upon motion of the defend-
2 ant conforming to Rule 451, the court shall join for trial two or 
3 more charges of related offenses, unless it determines that be-
4 cause the prosecuting attorney does not presently have sufficient 
5 evidence to warrant trying one or more of the charges, or for 
6 some other reason, the joinder would defeat the ends of justice. 

Comment 

Under this subdivision, if the 
defendant has been charged with 
two 01' more related offenses and 
he is aware of the charges (which 
will usually be the case, and 
which ordinarily will be subject to 
verification later by reference 
back to an arraignment on those 
charges or similar in-court pro
ceedings), he is given the oppor
tunity to present a timely motion 
for joinder. Failure to so move 
constitutes waiver of any right of 
joinder as to related offenses 
with which the defendant knew 
he was charged, but quite clearly 
does not bar the defendant from 
subsequently objecting to a sec
ond prosecution on some other 
grounds (e. g., collateral estop
pel). 

This subdivision follows ABA 
Standards, Joinder and Severance 

1.3(b) (Approved Draft, 1968) 
in placing the burden on the de
fendant to move for joinder. By 
contrast, Model Penal Code § 1.07 
(3) puts the burden on the 1J1'ose
cutOl' to move for severance, in 
that otherwise a trial on one of 
the related offenses is a bar to 
subsequent prosecution of charges 
of other related offenses known 
to the prosecutor at the time of 
the first trial. As noted in the 
Commentary to the ABA Stand
ard:-

It is the judgment of the 
Advisory Committee that it 
is preferable to place this bur
den on the defendant, for 
whose protection this joinder
of-related-offenses requirement 
is intended. In this way the 
trial court will be spared the 
necessity of holding a hear-
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ing on the question of whether 
related offenses should be tried 
together or separately in those 
cases in which the defendant 
concludes that it is .in his best 
interests not to attempt to force 
a joint trial of related offenses. 
There may be many occasions 
when the defendant will make 
this judgment. For one thing, 
as the Code draftsmen recog
nized, the defendant JIlay not 
want the offenses joined "be
cause of prejudice arising out 
of a danger that the jury will 
use evidence adduced to sup
port one charge to convict of 
another -,:- ',f -); or of plain 
confusion of issues due to the 
number of charges." Model 
Penal Code § 1.08, Comment 
(Tent. Draft No.5, 1£56). Or, 
the defendant may be more 
than willing to go to trial on 
one offense because of an ex
pectation that the charge of 
any related offense will be 
dropped if he is convicted. 

The language as to the court's 
granting the motion is taken 

from the ABA Standard and is 
similar to the Model Penal Code 
provision to the effect that the 
court may sever when "it is satis
fied that justice so requires." 

The usual case will be that spe
cifically set forth: lack of evi
dence. As the Code draftmen 
point out: 

One reason for allowing the 
prosecution to ask for a sepa
rate trial is to deal with the 
situation where the commission 
of an offense is known, and it 
is known that the defendant 
committed it, but further inves
tigation is needed to produce 
evidence sufficient to obtain a 
conviction. Under such cir
cumstances, the state should be 
able to prosecute for offenses 
for which they have sufficient 
evidence without precluding the 
possibility of subsequent prose
cution for such other offense. 
[lVIodel Penal Code § 1.08, Com
ment (T.D. # 5, 1956).J 

1 (c) Dismissal of related offenses. Upon motion of the de-
2 fendant conforming' to Rule l151, the court shall dismiss a charge 
3 of an offense if the defendant was previously convicted or acquit-
4 ted of a related offense, unless: 

5 (1) The defendant knew he was charged with the offense 
6 by the time set by the court for making pretrial motions, but 
7 failed to move for joinder of the charges; 

8 (2) A motion for joinder of the charges was previously 
9 denied; or 

10 (3) The court determines that because the prosecuting at-
11 torney did not have sufficient evidence to warrant trying the 
12 charge before the conviction or acquittal of the related of-
13 fense, 01' fOl' some other reason, the dismissal would defeat 
14 the ends of justice. 
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Comment 

This subdivision, which is based 
upon ABA Standards, Joinder and 
Severance 1.3Cc) (Approved 
Draft, 1968), provides that the 
defendant may move to dismiss a 
charge because of his prior con
viction or acquittal of a related 
offense. Such a motion is normal
ly to be granted unless the matter 
was previously decided against the 
defendant upon his motion for 
joinder prim' to the first trial 
or unless he has waived his right 
to object by his earlier failure to 
request joinder of related offenses 
with which he knew he was charg
ed. This motion to dismiss is the 
means by which a defendant may 
protect himself from multiple 
trials on charges of related of
fenses, when the .:!harges later 
brought up for trial were not 
known to the defendant (most 
likely because they were then 
nonexistent) at the time of the 
first trial. Compare Model Penal 
Code § 1.07 (P.O.D.1962), which 
apparently contemplates' the mo
tion to dismiss being used to bar 
trial of any related offenses 
"known to the appropriate prose
cuting officer at the time" of the 
first trial. 

Clause (3) employs the same 
standard as that concerning 
whether joinder of related offens
es should be required, as set. forth 
in subdivision (b). As noted in 
the Commentary to the ABA 
Standard: 

defendant knows before the 
first trial that related offenses 
have been charged and he 
makes the appropriate motion, 
the offenses are merely joined; 
if the defendant does not have 
this knowledge before the first 
trial, the defendant's subse
quent motion will bar prosecu
tion of related offenses in ev
er1f case in which the offenses 
would have been joined but for 
the prosecutor's failure to 
charge 01' to apprise the de
fendant of the charge. Also, 
the prosecutor is discouraged 
from deferring 01' concealing 
charges of related offenses 
.~, * .X- in that notification to 
the defendant that several re
lated offenses have been 
charged puts the burden on 
him to move for joinder. 
* * * [T]here are several 
reasons why a defendant might 
not so move; by contrast, there 
does not appear to be any rea
son why a defendant would fail 
to move for dismissal * .)} .x.. 

Except for the tactical differ
ence just referred to, the prosecu
tor will not be substantially dis
advantaged if for some reason a 
related offense known to him was 
not charged prior to the first 
trial. He is still free, under the 
"ends of justice" exception, to 
seek denial of the defendant's mo
tion. Compare Model Penal Code 
§ 1.07, whereundel' the prosecutor 

This being so, there is noth- might obtain severance of related 
ing to be gained by a pl'osecu- offenses by raising the issue be
tor deferring or concealing fore the first trial and satisfying 
charges of related offenses the court that "justice so re
prior to the first trial. If the quires," but there is no compara-
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ble way in which, after one trial 
has been held, he can then argue 
that another trial should be per
mitted on a related offense of 
which he was aware in advance of 
the first trial. 

ABA Standard 1.3 (d) provides 
that "entry of a plea of guilty or 
nolo contendere to one offense 
does not bar the subsequent prose
cution of a related offense." The 
Commentary thereto expresses 
concern that if this were not the 
case "a defendant charged with 

one offense would, in many j uris
dictions, be in a position to enter 
a plea promptly after being 
charged and thus bar prosecution 
of other related offenses then 
being processed (e. g., awaiting 
grand jury action) by the prose
cutor." A pl'ovision comparable 
to ABA Standard 1.3(d) has not 
been included in this Rule, as the 
situation described above would 
justify denial of the motion for 
dismissal under the "ends of jus
tice" test in clause (3). 

1 (d) Joinder of unrelated offenses. Upon motion of the de-
2 fendant conforming to Rule 451, the court shall join for trial two 
3 or more charges of unrelated offenses upon a showing that fail-
4 ure to try the charges together would constitute harassment, un-
5 less the court determines that because the prosecuting attorney 
6 does not presently have sufficient evidence to warrant trying one 
7 or more of the charges, or for some other reason, the joinder 
8 would defeat the ends of justice. 

Comment 

While defendants are likely to 
desire joinder of related offenses 
for the reasons set out above, the 
joinder of unrelated offenses will 
seldom appear desirable. See 
Comment to Rule 472(a), infm. 
On rare occasion, however, a de
fendant may wish to have unrelat
ed offenses joined because of the 
time and expense which would be 
involved in the seriatim trial of a 

quires joinder of unrelated of
fenses on motion of the defendant 
and a showing that "failure to 
try the offenses together would 
constitute harassment." 

This requirement is qualified 
by the provision that the court 
shall not order joinder if it finds 
that the joinder would defeat the 
ends of justice. One possibility, 
specifically identified in subdivi

number of charges. This is most sion (d), is that the prosecutor 
likely to be the case when the does not have sufficient evidence 
prosecutor has separately charged to warrant trying some of the of
the defendant with a large number fenses at that time. Another, 
of offenses which, viewed individ- somewhat more likely to be 
ually, are not serious but which present here than as to related 
would require an undue amount offenses, is that the number of 
of time in court by the defendant offenses and the complexity of 
and his counsel if they were the evidence is such that if the 
brought up for trial one at a offenses were joined the trier of 
time. Thus, subdivision (d) re- fact would be unable to distin-
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guish the evidence and apply the 
law intelligently as to each of
fense. See ABA Standards, J oin-

del' and Severance 2.2(b) (Ap
proved Draft, 1968). 

Rule 472. [Severance of Offenses and Defendants upon 
Party's Motion.] 

1 (a) When granted. Subject to the defendant's right 
2 of joinder under Rule 471, upon motion of the prosecuting at-
3 torney or defendant conforming to Rule 451, the court shall sever 
4 offenses or defendants unless it determines that because of a 
5 significant risk that material evidence which cannot otherwise 
6 be preserved will be lost, the severance would defeat the ends of 
7 justice. 

Comment 

Severance of offenses 
Rule 231(d), supm, permits un

limited joinder of offenses by the 
prosecutor in a single informa
tion, so that a joint trial of the 
offenses joined will be held when 
the prosecutor 'and defendant con
cur in such a disposition, and, in 
addition, the trial judge does not 
deem a severance necessary as 
provided in Rule 473(b), in/m. 
However, such joinder may be 
prejudicial to the defendant, and 
for this reason subdivision ea) 
recognizes a right of the defend
ant to obtain a severance of 
joined offenses, subject only to 
denial of his motion for severance 
when there is significant risk 
that material evidence which can
not otherwise be preserved will be 
lost before the offenses can be 
tried sedatim. 

One reason that joinder of of
fenses may be prejudicial is that 
"the jury may consider that a 
person charged with doing so 
many things is a bad man who 
must have done something, and 
may cumulate the evidence 

against him." 1 Wright, Federal 
Pmctice and Procedu?'c-Crimi
nal § 222 (1969). This kind of 
prejudice has been recognized by 
the courts, e. g., Drew v. United 
States, 118 U.S.App.D.C. 11, 331 
F.2d 85 (D.C.Cir. 1964), although 
under rules requiring the defend
ant to prove prejudice in order to 
obtain a severance it has not been 
deemed sufficient that the de
fendant is being held out to the 
jury as a habitual criminal, John
son v. United States, 356 F.2d 
680 (8th Cir. 1966), cert.iorari de
nied 385 U.S. 857, 87 S.Ot. 105, 
17 L.Ed.2d 84, or that the proof 
on one count is stronger than on 
the other, so that the jury may be 
induced to convict on the weaker 
count because it is swayed by 
proof supporting the stronger 
count, United States v. Sherman, 
84 F.Supp. 130 (D.C.N.Y.1947), 
affirmed in part and reversed in 
part 171 F.2d 619, certi01:ari de
nied 337 U.S. 931, 69 S.Ct. 1484, 
93 L.Ed.2d 1738. N otwithstand
ing this reluctance by COUl'ts to 
grant severance under these cir
cumstances, commentators have 
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been extremely critical of rules 
which force defendants to be 
tried for several offenses in one 
trial. See, e. g., Maguire, P1'0-

posed New FederaL Rules of 
CriminaL ProcedU1'e, 23 Ore.L. 
Rev. 56, 58-59 (1943): "We all 
know that, if you can pile up a 
number of charges against a man, 
it is quite often the case that the 
jury will convict, where, if they 
were listening to the evidence on 
one charge only, they would find 
it wholly insufficient as to the 
degree of proof required." 

counts, although he may bene
fit on only one. Moreover, a 
defendant's silence on one count 
would be damaging in the face 
of his express denial of the oth
er. Thus he may be coerced in 
testifying on the count upon 
which he wished to remain si
lent. 

The defendant's dilemma is re
flected in Cross's testimony; as 
to one robbery charge he testified 
that he was a victim and not a co
hort of the armed robbers, but he 
then felt compelled also to deny 

A second reason why joinder of the other offense. The latter de
offenses may be prejudicial to the nial, observes the court, was 
defendant is that he may wish to "plainly evasive and unconvinc
testify in his own defense on one ing. * * * In a separate trial 
charge but not on the other. In of that count the jury would not 
Cross v. United States, 118 U.S. have heard his admissions of 
App.D.C. 324, 335 F.2d 987, 989 prior convictions and unsavory 
(D.C.Cir. 1964), the court noted: activities; nor would he have 

Prejudice may develop when been under duress to offer du
an accused wishes to testify on bious testimony on that count in 
one but not the other of two order to avoid the damaging im
joined offenses which are cIear- plication of testifying on only one 
ly distinct in time, place and of the two joined counts." Id. at 
evidence. His decision whether 990-91. 
to testify wiII reflect a balanc- Yet a third reason why joinder 
ing of several factors with re- of offenses may be prejudicial is 
spect to each count: the evi- through introduction of evidence 
dence against him, the availa- which fails to meet the other 
bility of defense evidence other crimes test. "Evidence of other 
than his testimony, the plausi- crimes is admissible when rele
bility and substantiality of his vant to (1) motive, (2) intent, 
testimony, the possible effects (3) the absence of mistake or ac
of demeanor, impeachment, and cident, (4) a common scheme or 
cross-examination. But if the plan embracing the commission of 
two charges are joined for two or more crimes so related to 
trial, it is not possible for him each other that proof of the one 
to weigh these factors separate- tends to establish the other, and 
lyas to each count. If he testi- (5) the identity of the person 
fies on one count, he runs the charged with the commission of 
risk that any adverse effects the crime on trial." Drew v. 
will influence the jury's consid- United States, 118 U.S.App.D.C. 
eration of the other count. 11, 331 F.2d 85, 90 (D.C.Cir. 
Thus he bears the risk on both 1964). In Drew the court con-
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eluded that the defendant had 
been prejudiced because he was 
required to stand trial on two 
separate robberies at the same 
time. Had the defendant been 
prosecuted on each robbery sepa
rately, the evidence of the other 
crime would not have been admis
sible under the other crimes rule. 
Thus, by joining the unrelated of
fenses together for trial, the pros
ecution brought about the evil to 
be avoided by the general rule 
that evidence of other crimes is 
not admissible: "the likelihood 
that juries will make .):. .X- * 
an improper inference." See 
Note, 74 Yale L.J. 553, 556-57 
(1965). 

Although it may be true that the 
Drew l)roblem will not be present 
when the offenses are related, in 
that evidence of the entire trans
action would be admissible even 
if the offenses were severed, Bay
less v. United States, 381 F.2d 67 
(9th Cir. 1967), this is not neces
sarily the case as to the other 
forms of prejudice described 
above, Note, 74 Yale L.J. 553, 561 
(1965). 

Under subdivision (a), a de
fendant's motion for a severance 
of offenses is to be granted, ex
cept where it is shown that there 
is a significant risk that evidence 
will be lost, without any specific 
showing by the defendant that he 

It is undoubtedly true that the will actually be prejudiced by the 
above forms of prejudice are joinder. Defendants generally 
most severe when unrelated of- have not fared well under rules 
fenses are joined for trial. This requiring proof of prejudice; 
explains why two-thirds of the motions for severance of offenses 
states make no provision for that have generally been denied by the 
type of joinder, Note, 74 Yale L. courts, 1 Wright, Federal Prac
J. 553, 560 (1965); why such tice and Procedure-Criminal § 
joinder has been specifically re- 222 (1969). It is very difficult 
jected in recent law reform ef- for the trial judge to make a 
forts, see ABA'Standards, Joinder finding on the prejudice issue be
and Severance 30 (Approved fore trial, as it involves specula
Draft, 1968); and why ABA tion about many things which 
Standard 2.2(a) grants the de- mayor may not occur. In the 
fendant a right to a severance for C1'088 situation, for example, it is 
unrelated offenses. By contrast, not possible to force the defend
subdivision (a) permits the de- ant to make an irrevocable deci
fendant, subject to the limited sion as to whether he will testify 
exception stated, to obtain 'a sev- on one count and not the other, 
erance of offenses notwithstand- Note, 74 Yale L.J. 553, 559-60 
ing the fact that they may be re- (1965); ct. Brooks v. /rennessee, 
lated to each other: While it is 406 U.S. 605, 92 S.Ct. 1891, 32 L. 
likely that defendants will seldom Ed.2d358 (1972) (defendant may 
desire a severance when the of- not be forced to elect to testify 
fenses are related, see Comment first 01' not at all). Judges are 
to Rule 471, SUP?'u, there will be understandably reluctant to make 
occasions when severance of re- a finding of prejudice during the 
lated offenses will be desired be- trial, after the prosecution has 
cause of the risk of prejudice. put in most or all of its proof. If 
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a trial judge denies a defendant's 
motion for severance under the 
prevailing requirement that the 
defendant show prejudice, it is 
virtually impossible for the de
fendant to prevail on appeal. Ap
pellate courts are inclined to find 
no prejudice by resort to one or 
more of the following notions: 
ea) that the jury is capable of 
following the judge's instructions 
to consider certain evidence only 
as to some of the charges; (b) 
that if the jury has acquitted the 
defendant on any count this 
shows that the jury has been 
selective and thus must have kept 
the evidence separate; (c) that 
the defendant has no ground for 
complaint if he was convicted of 
the sp,veral counts but received 
concurrent sentencing; (d) that 
any prejudice from the joinder is 
cured by overwhelming evidence 
of guilt. These four notions l1ave 
been justly criticized, see Note, 
74 Yale L.J. 553, 554-56 (1965). 

In opposition to the broad right 
of severance of offenses allowed 
under subdivision (n), it might 
be argued that the public interest 
in avoiding duplicitous, time-con
suming trials has been sacrificed. 
However, it must be kept in mind 
that defendants are most likely to 
desire a severance of offenses 
when they are unrelated. In that 
situation, "since the offenses on 
trial are distinct, trial of each is 
likely to require its own evidence 
[lnd witnesses. The time spent 

true that some time can be saved 
by the joint trial of related of
fenses, but this is not necessarily 
the case. If the prosecutor pro
ceeds with but one offense and 
obtains a conviction, he may 
(particularly when the offenses 
are related) be satisfied with the 
sentence imposed for that convic
tion and forego prosecution for 
the other offenses. Or, if the 
prosecutor does not forego prose
cution, the conviction for one of
fense (again, particularly when 
the offenses are related) is likely 
to influence the defendant to dis
pose of the other charges by a 
plea of no contest. And, in any 
event, the public interest in 
avoiding multiple trials "is a fac
tor of small moment compared to 
the probable prejudice to defend
ants of disposing of all charges in 
one grandiose trial." United 
States v. Solomon, 26 F.R.D. 397, 
404 (S.D.Ill.1960). 

It must be emphasized that 
while the defendant has a right 
of severance of offenses under 
subdivision (a), he does not have 
a right to determine the order in 
which the offenses may be tried. 
To provide otherwise "would ig
nore the government's traditional 
discretion to bring trial in any 
sequence it desires and would 
confer upon the defendant an ad
vantage he would not have pos
sessed had there been single trials 
ab initio." Note, 74 Yale L.J. 
553,561 (1965). 

where similar offenses are joined Subdivision (a) gives a com
may not be as long as two trials, parable right of severance of of
but the time saved by impanelling fenses to the prosecutor, subject 
only one jury and by setting the to the defendant's right of join
defendant's background only once del' under Rule 471, supra. Thus, 
seems minima!." Note, 74 Yale if the defendant wishes related 
L.J. 553, 560 (1965). It may be offenses to be tried together, the 

216 



Pt, 7 PRETRIAL PROCEDURES Rule 472 
prosecutor must show that, be
cause he does not presently have 
sufficient evidence or for some 
other reason, trying them together 
would defeat the ends of justice. 
See Rule 471 (b), supm. The 
view has sometimes been taken 
that once the government has de
cided to proceed with prosecution 
for various offenses, it should be 
prepared to present proof as to 
each count of the charges, so that 
a severance because of a lack of 
evidence on one of the offenses 
charged would not be permitted. 
United States v. Cappello, 209 F. 
Supp. 959 (E.D.N.Y.1962). That 
position has been rejected here on 
the ground that it is too strict; 
the prosecutor, although original
ly prepared to go to trial on sev
eral counts, may sometimes be 
confronted with an unanticipated 
change of circumstances, as 
where an important witness on 
one of the counts cannot be 
found. When this occurs, it is 
preferable to permit the prosecu
tor to obtain a severance, rather 
than to force him to seek a con-
tinuance as to all joined offenses 
or to have all counts dismissed to 
toll the l'unning of the time for 
speedy trial. 

01' more of the defendants, and 
for this reason subdivision (a) 
recognizes a right of a defendant 
to obtain a severance from the 
other defendants, subject only to 
denial of his motion when there 
i::; a significant risk that material 
evidence which cannot otherwise 
be preserved will be lost before 
the defendants can be tried seri
atim. 

There are a variety of reasons 
why a defendant might properly 
view joinder for trial with other 
defendants as prejudicial. One is 
that as a consequence the case 
would be so complex that the 
trier of fact would not be able to 
keep straight the evidence relat
ing to the various defendants and 
charges; see, e. g., united States 
v. Moreton, 25 F.R.D. 262 (W.D. 
N.Y.1960). Even if the case is 
relatively simple, there is always 
the risk that the jury will decide 
the case against the defendants 
collectively on the ground that 
birds of a feather flock together. 

The "birds of a feather" prob
lem is compounded by the fact 
that unless a defendant has a 
right to a severance, he may ac
tually be tried with defendants as 
to whom it turns out the joinder 

Severance of defendants provisions of Rule 231(e) do not 
Rule 231 (e), supm, sets forth apply. This is because under cur

the criteria for the joinder of de- rent law, at least in the fedel'al 
fendants in a single information. system, there is no automatic 
If the defendants are amenable to right of severance during the 
such a disposition, as they some- trial once the proof fails on the 
times will be (particularly when allegation which originally sup
represented by the same 8ttOl'- ported the joinder of defendants. 
ney), and if in addition the trial In Schaffer v. United States, 362 
judge does not deem a severance U.S. 511, 516, 80 S.Ct. 945, 4 L. 
necessary as provided in Rule Ed.2d 921 (1960), in a 5-4 deci-
473(b), infm, the defendants will sion, the Supreme Court rejected 
be tried together. However, such "a hard-and-fase formula that 
joinder may be prejudicial to one .X- .X- .X- joinder is error as a 
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matter of law" in such a case. 
Rather, such lack of evidence 
merely requires a re-examination 
of the question of whether the 
defendant is prejudiced by the 
joinder. 

Although the majority in 
Schaffer found the trial judge's 
~enial of severance not to be 
"clearly erroneous," id. at 513, 
the facts of that case do illus
trate how the failure of evidence 
on the charge supporting joinder 
might be thought to show preju
dice. Count 1 charged the Stra
cuzzas and two other defendants 
with transporting stolen goods 
from New York to Pennsylvania; 
count 2 charged the Stracuzzas 
and still another defendant with 
transporting stolen goods from 
New York t.o West Virginia; 
count 3 charged the Stracuzzas 
and yet another defendant with 
transporting stolen goods from 
New York to Massachusett,q; and 
count 4 charged all defendants 
with engaging in a conspiracy as 
to all the above acts. If the joint 
trial is allowed to continue where 
"the several defendants, though 
unconnected, commit the crimes 
charged by dealing with one per
son, one house, or one establish
ment," then, as the dissent in 
Schaffer pointed out, "a subtle 
bond is likely to be created be
tween the several defendants 
though they have never met or 
acted in unison." I d. at 523 (dis
senting opinion). 

the second defendant implicates 
the first, Bruton v. United States, 
391 U.S. 123, 88 S.Ct. 1620, 20 L. 
Ed.2d 476 (1968), prejudice is 
also possible as to other evidence, 
such as a confession implicating 
only the maker, Baker v. United 
States, 329 F.2d 786 (10th Cir. 
1964), certiorari denied 379 U.S. 
853, 85 S.Ct. 101, 13 L.Ed.2d 56; 
a prior criminal record, United 
States v. Greenberg, 223 F.Supp. 
350 (S.D.N.Y.1963); or proof of 
flight to raise an inference of 
guilt, United States v. Stein, 
140 F.Supp. 761 (S.D.N.Y.1956). 
This prejudice is not necessarily 
cured by a cautionary instruction, 
for while "our theory of trial re
lies upon the ability of a jury to 
folIow instructions," Opper v. 
United States, 348 U.S. 84, 95, 75 
S.Ct. 158, 99 L.Ed. 101, 45 A.L. 
R.2d 1308 (1954), what empirical 
evidence is available tends to 
show that in some situations ju
rors do not do so. Thus, "it 
would be unrealistic to dismiss 
lightly the prospect that the jury 
may fail to completely segregate 
the applicable testimony among 
the defendants in accordance with 
the Court's charge," United 
States v. Stein, supm. 

In addition, a defendant may 
desire to obtain a severance from 
another defendant because of a 
possibility that their defenses will 
be antagonistic to each. other. 
What is to be avoided is the kind 
of trial fitting this description by 

A defendant might also wish to one appellate court of the pro
avoid trial with another defend- ceedings below: "The trial was 
ant because certain evidence will in many respects more of a con
be admissible against the latter test between the defendants than 
defendant only. While the Su- between the people and the de
In'eme Court has dealt with the fendants. It produced a spectacle 
situation in which a confession by where the people frequently stood 
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by and witnessed a combat in 
which the defendants attempted 
to destroy each other." People v. 
Braune, 363 Ill. 551, 557, 2 N.E. 
2d 839, 842, 104 A.L.R. 1513 
(1936) . 

Also, a defendant may want to 
be severed from other defendants 
because he is a relatively minor 
participant who would otherwise 
be subjected to a lengthy trial in 
which most of the evidence would 
be irrelevant as to him. Current
ly, a defendant is not entitled to a 
severance merely because of un
equal proof, United States v. Sher
man, 84 F.Supp. 130 CE.D.N.Y. 
1947), affirmed in part and re
versed in part 171 F .2d 619, cer
tiorari denied 337 U.S. 931, 69 S. 
Ct. 1484, 93 L.Ed. 1738, expense 
of a joint trial, United States v. 
Van Allen, 28 F.R.D. 329 (S.D. 
N.Y.1961), being named in only a 
few counts, United States v. No
mura Trading Co., 213 F.Supp. 
704 (S.D.N.Y.1963), or having a 
lesser role in the crime, West v. 
United States, 311 F.2d 69 (5th 
Cir. 1962). 

Similarly, it may be relevant 
that the moving defendant desires 
the testimony of a codefendant, 
which would be unavailable at a 
joint trial but which might be ob
tained if the defendant were sev
ered and tried later. This, by it
self, has not been viewed as 
grounds for severance. Of 
course, if the severed defendant 
were tried first "there is no rea
son to think that a codefendant 
would be any more willing to 
waive his constitutional privilege 
against self-incrimination when 
called as a witness at a separate 
trial than he would be willing not 
to insist upon his privilege as a 

defendant not to take the stand." 
Gorin v. United States, 313 F.2d 
641, 645-46 (1st Cir. 1963), cer
tiOl'ari denied 374 U.S. 829, 83 S. 
Ct. 1870, 10 L.Ed.2d 1052. If a 
severance were granted, only one 
defendant can be tried last, and 
even the other defendants may 
rely on the Fifth Amendment if 
"there remains the possibility of 
other prosecutions under related 
statutes." United States v. Van 
Allen, 28 F.R.D. 329, 339 (S.D.N. 
Y.1961). 

Under subdivision (a), a de
fendant's motion for a severance 
of defendants is to be granted, 
except where it is shown that 
there is a significant risk that evi
dence will be lost, without any 
specific showing by the defendant 
that he will actually be prejudiced 
by the joinder. Defendants gen
erally have not fared well under 
rules requiring proof of preju
dice; motions for severance of 
defendants have generally been 
denied by the courts, 1 Wright, 
Federal Practi0e and Procedure 
-Criminal § 223 (1969). The 
problem is essentially the same as 
that described above concerning 
the necessity of proof of preju
dice to obtain severance of of
fenses: it is difficult to ascertain 
the degree of prejudice before 
trial; once the trial is under way 
there is great reluctance to grant 
a severance and allow some de
fendants a fresh start; and on 
appeal there is even greater re
luctance to find the trial judge's 
denial of the motion erroneous. 

For these reasons, subdivision 
ea) follows the approach of a 
growing minority of states which 
do not require a specific showing 
of prejudice for a severance of 
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defendants. See statutes and 
rules collected in Appendix A, 
ABA Standards, Joinder and Sev
erance (Approved Draft, 1968). 
Empirical data gathered in some 
of these jurisdictions supports 
the conclusion that no undue ad
ditional burden is placed upon the 
prosecution or the courts as a 
consequence of this right of sev
erance. It has been noted, for ex
ample, that if a severance of de
fendants has been granted and 
one defendant is tried and con
victed, then the severed defend
ants are very likely to plead 
guilty. 

It must be emphasized that 
while the defendant has a right 
of severance of defendants und~l' 
subdivision (a), he does not have 
a right to determine the order in 
which the defendants are to be 
tried. Nor does he have a right, 
by virtue of the fact that he is 
being tried alone upon evidence 
also implicating others, to an un
warranted inference that he has 
been unjustly selected out for 
prosecution i the prosecuting at
torney must be allowed to explain 
to the jury why the other defend
ants are not on trial at the same 
time. 

did not take the stand, where that 
confession implicated the defend
ant, constituted prejudicial error 
even though the trial court gave a 
clear, concise and understandable 
instruction that the confession 
could only be used against the co
defendant and must be disregard
ed with respect to the defendant. 
To avoid the B1'uton result, the 
prosecutor must "elect one of the 
following courses: (0 a joint 
trial at which the statement is 
not admitted into evidence i (ii) 
a joint trial at which the state
ment is admitted into evidence 
only after all references to the 
[other] defendant have been de
leted, provided that, as deleted, 
the confession will not prejudice 
the [other] defendant i or (iii) 
severance of the [other] defend
ant." ABA Standards, Joinder 
and Severance 2.3(a) (Approved 
Draft 1968). 

Assuming the prosecutor de
sires to have the confession ad
mitted against the maker, sever
ance will often be the only solu
tion. Editing of the confession 
requires more than removing the 
other defendant's name, for if the 
statement indicates that another 
unnamed party is involved in the 

Subdivision (a) gives a com- crime, the jury is nearly certain 
parable right of severance of de- to draw the inference that the co
fendants to the prosecutor. That defendant is this party, People v. 
is, the prosecutor is likewise un- Serritello, 385 Ill. 554, 53 N.E.2d 
del' no obligation to show preju- 581 (1944). Also, there are 
dice if he now decides that the many instances in which editing 
defendants should be tried sep- is not possible i the references to 
arately. One reason why the pros- the other defendant may be so 
ecntor may desire a severance is frequent or so closely interrelated 
because of Bruton v. United with references to the maker'S 
States, 391 U.S. 123, 88 S.Ot. 1620, conduct that little would be left 
20 L.Ed.2d 476 (1968), holding of the statement after editing, 
that admission at a joint trial of a Barton v. United States, 263 F.2d 
confession by a codefendant who 894 (5th Oil'. 1959). Editing is 
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not permissible if as a conse
quence the substance of the state
ment is changed in such a way 
which operates to the detriment 
of the maker. See State v. Mont
gomery, 182 Neb. 737, 157 N.W. 
2d 196 (Neb.1968), where defend
ant A confessed that he partici
pated in ~. robbery with defend
ant B but said that he did so be
cause he was forced to do so by 
defendant B; if all references to 
defendant B (or, indeed, to the 
existence of another participant 
which the jury would take to be 
defendant B) were deleted, the 

substance of A's confession would 
be changed to his disadvantage. 

If the defendant fails to move 
for a severance of defendants un
der subdivision (a), this is in no 
sense a waiver of his rights un
der B?·uton. If the defendant 
does not obtain a severance, then 
the prosecutor must decide which 
of the three options set out above 
he prefers (subject, of course, if 
option (ii) is elected, to a deter
mination by thp trial court that 
the necessary editing can be ac
complished) . 

1 (b) Effect of severance on collateral estoppel. A defendant's 
2 motion for severance of offenses precludes him from asserting 
3 the collateral estoppel defense, so that a finding of fact in the 
4 trial of one of the severed offenses does not bar a contrary find-
5 ing in the trial of another of the severed offenses, unless the 
6 motion was made and granted or should have been granted on the 
7 specified ground that the trier of fact would be unable to dis-
8 tinguish the evidence and apply the law intelligently as to each 
9 offense because of the number of offenses charged and the com-

10 plexity of the evidence. 

Comment 

This subdivision deals with a 
situation which will arise infre
quently. This is because a col
lateral estoppel defense under 
Ashe v. Swenson, 297 U.S. 436, 
90 S.Ct. 1189, 25 L.Ed.2d 469 
(1970), will be available only as 
to related offenses, as to which 
the defendant is unlikely to de
sire a severance, see Comment to 
Rule 471. In the rare instance in 
which the defendant does want 
such offenses severed, it is not un
fair to provide that the motion 
precludes assertion of the collater

tdal and thereby avoid the neces
sity of a complicated collateral es
toppel inquiry prior to a second 
trial. Under Ashe, such an in
quiry can be extremely burden
some upon the prosecution and 
court, for it necessitates an ex
amination of the full record of the 
prior proceedings, including the 
pleadings, evidence, charge, and 
all other relevant matters in or
der to determine whether a ra
tional jury could have grounded 
its verdict upon an issue other 
than that which the defendant 

al estoppel defense, given the fact seeks to foreclose from considera
that the prosecution is prepared to tion. 
proceed with these offenses in one 
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An E:~,ception is provided when 
the defendant's motion was made 
and was granted (or, should have 
been granted) on the specific 
ground that the trier of fact 
would be unable to distinguish 
the evidence and apply the law 
intelligently as to each offense 
because of the number of offenses 

charged and the complexity ,of the 
evidence. In this situation, also 
unlikely when the offenses are re
lated, the collateral estoppel de
ft'llse is not precluded. The de
fendant should not be required to 
forfeit that defense in order to 
obtain a fair determination of his 
guilt or innocence. 

Rule 473. [Joinder or Severance upon Court's Own 
Motion] 

1 (a) Joinder. The court may order two or more [indictments 
2 or] informations to be tried together if no party objects and the 
3 offenses, and the defendants if more than one, could have been 
4 joined in a single [indictment or] information. 

Comment 

This subdivision, which is very 
similar to former Uniform Rule 
30 and ABA Standards, Joinder 
and Severance 3.l(a) (Approved 
Draft, 1968), recognizes the ne
cessity of giving the judge the 
power to avoid a multiplicity of 
trials by consolidating charges 
'\'vhich the prosecutor could have 
incorporated into the same infor
mation or (where authorized) in
dictment. Whether the circum
stances are such as to allow join
der is determined by Rule 231(d) 
and (e), S1~pra. 

Some jurisdictions so provide 
by statute or rule, e. g., F.R.Crim. 
P. 13; Ky.R.Crim.P. 9.12. Else
where, it is generally recognized 

that this is within the power of 
the trial judge. 5 Wharton, 
Criminal Law and Procedure §§ 
1942-43 (12th ed. 1957); Annot., 
59 A.L.R.2d 841 (1958). 

The court's power to join of
fenses or defendants is qualified 
by the "if no party objects" lan
guage, as if there was objection 
joinder would be pointless because 
of the broad right of severance 
under Rule 472, sup1·a. ,Even if 
no objection is raised at that time 
and the court consolidates the 
charges for trial, the defense or 
prosecuting attorney may still ob
tain a severance under Rule 472 if 
the motion therefore is timely, 

1 (b) Severance. Subject to the defendant's right of joinder 
2 under Rule 471, the court may order a severance of offenses or 
3 defendants before trial in order to promote a fair and orderly 
4 trial. 

Comment 

This subdivision, based upon Severance 3.1(b) (Approved 
ABA Standards, Joinder and Draft, 1968) is the counterpart of 
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the court's authority to order con
solidation. As noted in the Com
mentary to the ABA Standard: 

BecausE'. the court is responsi
ble for th~ orderly progress of 
the trial, it is advisable to give 
the court power, absent a N

quest by either prosecution 01' . 

defense, to sever counts 01' 

defendants when this seems 
reasonably necessary to ensure 
against undue confusion over 
the various charges. 

F.R.Crim.P. 14 allows the court 
to act on its own motion, as does 
former Uniform Rule 31. Com
pare ALI Code of Criminal Proce
dure § 312 (1931), allowing sev
erance of a defendant only on mo
tion of onc of the parties. 

Under subdivision (b), the 
court could order a sevcrance of 
offenses on the ground that, in 
view of the number of offenses 
charged and the complexity of the 
evidence to be offered, the trier 
of fact would be unable to distin
guish the evidence and apply the 
law intelligently as to each of
fense. Similarly, the court could 
order a severance of defendants 
in the interests of an orderly 
trial, as where antagonistic de
fenses are anticipated or where 

unaue procedural complications 
are expected because of the num
ber of defendants and defense 
counsel, 01' i'n the interest of a 
fair trial, as where the number of 
defendants and complexity of evi
dence is such that the trier of 
fact would be unable to distin
guish the evidence and apply the 
law intelligently as to the charges 
against each defendant. 

Subdivision (b) is subject to 
"the defendant's right of joinder 
under Rule 471." That is, if the 
defendant moves for joinder un
der Rule 471(b) or Cd), supm, 
that motion may be denied only 
as provided therein. 

Subdivision Cb) permits the 
court to sever on its own motion 
only prior to trial. As observed 
in the Commentary to the ABA 
Standard: 

If the court is concerned 
about the number of counts or 
defendants, it would undoubted
ly act before trial. Allowing 
severance during trial not at 
the instance of the defendant 
would raise a double jeopardy 
problem. See Model Penal Code 
§ 1.09, Comment (T.D. #5, 
1956). 

PART 8 

PRETRIAL JUDGMENT OF ACQUI1'TAL 

Rule 481. [Pretrial Judgment of Acquittal.] 
1 (a) Motion. On or before the time set by the court under 
2 Rule 411, or at a later time before trial if the court permits in the 
3 interest of justice, the defendant may move for a pretrial judg-
4 ment of acquittal. The motion shall particularize: 
5 (1) The grounds upon which it is based, which shall speci-
6 fy those elements of the offense charged 01' other necessary 
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7 parts of the State's case as to which it is believed the prose-
8 cuting attorney's evidence is insufficient; 
9 (2) Any matters the prosecuting attorney has indicated 

10 under Rule 422 he intends to use at trial, and any statements 
11 discovered under Rule 421(a) or depositions taken under 
12 Rule 431 of persons the prosecuting attorney has indicated 
13 under Rule 422 he intends to call as witnesses at trial, which 
14 are believed to disprove or show the absence of the elements 
15 or other necessary parts specified; and 
16 (3) Any lesser included offense as to which it is believed 
17 the prosecuting attorney's evidence is also insufficient for 
18 the grounds particularized. 

Comment 

The Rule 481 pretrial judgment 
of acquittal procedure is the de
vice provided in these Rules 
whereby the defendant may ob
tain a judicial determination as 
to whether the prosecutor's evi
dence is sufficient to merit re
quiring the defendant to stand 
trial. Although this function is 
usually performed in current prac
tice by a preliminary hearing (no 
such hearing is provided for in 
these Rules; but see Rule 344, 
which provides for a detention 
hearing for those defendants who 
are unable to obtain, pretrial re
lease), it is believed that the 

sort to a higher test, namely, that 
used for a motion for acquittal 
at trial (by contrast, only prob
able cause need be shown at a 
preliminary, and this is usually 
taken to mean the same test as for 
issuance of an arrest warrant); 
and (3) the motion can be ruled 
upon on the basis of the prior 
discovery and depositions, thus 
rendering unnecessary a lengthy 
formal hearing or the calling of 
witnesses to testify. 

The time referred to in the 
first sentence will be set pursuant 
to Rule 411, which also provides 
for the court to set times with 

pretrial judgment of acquittal respect to certain other matters, 
device is preferable for the fol- such as discovery and pretrial mo
lowing reasons: (1) it focuses tions. To conform to the present 
attention more directly upon the Rule, the judge will set the time 
prosecutor's case, as the motion for this motion so that it may be 
is to be decided upon the basis of made after certain other events. 
that evidence and the depositions Most important, it must remain 
and statements of those witness- open to the defendant to move 
es the prosecutor plans to intro- for acquittal after the prosecutor 
duce or call at trial; (2) be- has given notice under Rule 422 
cause it comes somewhat later, it as to what his evidence will be 
is feasible to decide the issue at trial and after there has been 
solely in terms of admissible evi- a ruling upon the defendant's sup
dence (generally not the case at pression motions under Rule 461. 
preliminary hearings) and by re-

224 



Pt. 8 PRETRIAL PROCEDURES Rule 481 
While the specificity calJed for 

by clause (1) is not now gener
ally required for a motion for 
acquittal at trial, in contrast to 
the generally accepted require
ments as to a motion for a direct
ed verdict in a civil action, see 
2 Wright, Federal Practice & Pro
cedure-Criminal § 466 (1969), 
it is appropriately required here. 
Unlike the case where the motion 
i~ made at trial, the judge has 
not had an opportunity to observe 
an orderly presentation of evi
dence. If faced only with a gen
eral claim of an insufficiency in 
the prosecutor's case, the judge 
would have to engage in a roving 
inquiry into all of the 'evidence 
the prosecutor intends to offer 
at trial. Requiring the defend
ant to be specific at this point 
identifies the issues for the judge 
and makes it possible for the par
ties to limit the evidentiary mat
tc:l'S which are brought to the at
tention of the judge. Illustra
tive of what the defendant might 
do by way of particularizing 
grounds are: in a possession of 
heroin case, asserting that the ele
ment of possession is not proved 
because the prosecution's file only 
shows that the heroin was found 

tion given above, that, for ex
ample, the prosecutor's witnesses 
say that the narcotics were not 
found on the defendant or other
wise in his possession, but rather 
were secreted in a car in which 
he was only a passenger). When 
that is the case, the defendant 
will of course want to particular
ize the statements of those wit
nesses. On other occasions some 
element or other essential part 
of the state's case will simply be 
missing from the prosecutor's 
case. In such a case, the de
fendant may desire, for example, 
to direct ~:tention to the state
ment of a witness who would have 
been expected to speak to the 
missing matter, although under 
these circumstances it would suf
fice for the defendant merely to 
note that the missing element or 
part is nowhere accounted for in 
the prosecutor's evidence. 

It must be noted that clause 
(2) does not grant the defendant 
an unlimited right to specify any
thing which he believes tends to 
show that he is not guilty. Rath
er, by the tie-in to Rule 422, 
whereby the prosecutor is re
quired to give notice (sometimes 
automatically, sometimes on de

in a car in which the defendant m».nd) of what his evidence at 
was a passenger; in an attempt trial will be, the defendant may 
case, asserting that the acts of only specify that evidence the 
the defendant shown by the pros- prosecutor has said he will use; 
ecution's file do not show a sub- the defendant is not permitted 
stantial step. to bring into the picture any of 

Clause (2) requires particulari- his own evidence. That is, the 
zutiOll of any matters, statements, defendant is limited to the follow
and depositions believed to show ing: (i) matters the prosecuting 
the absence of necessary parts of attorney has indicated pursuant 
the State's case. Sometimes the to Rule 422 he intends to use at 
prosecutor's case will affirmative- trial; (ii) statements from the 
Iy show something inconsistent prosecutor's file discovered by the 
with guilt (to take the illustra- defendant under Rule 421 (a) of 
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persons the prosecutor has indi
cated pursuant to Rule 422 he 
intends to call as witnesses at 
trial; and (iii) depositions, 
whether taken by the prosecutor, 
defendant or court, of persons the 
prosecutor has indicated pursuant 
to Rule 422 he intends to call as 
witnesses at trial. (Whenever 
the prosecutor has indicated his 
intention to call a particular wit
ness, it is not inappropriate to 
permit consideration of a deposi
tion of snch a person even if not 
taken by the prosecutor, as the 
prosecutor will have had the op
portunity for cross-examination 
of that witness when the deposi
tion "vas taken.) 

The limitations stated above 
have the advantage of ensuring 
that the pretrial motion is de
cided, as would a motion for ac
quittal at the close of the prosecu
tion's case, on the prosecution's 
evidence only. This is not unfair 
to the defendant. If something is 
missing fl'om the prosecution's 
evidence, in the sense that all 
elements of the offense charged 

are not covered, then the defend
ant does not need any of his own 
evidence. Likewise, if the pros
ecution's evidence affirmatively 
shows something inconsistent 
with guilt, then again the defend
ant does not need any of his own 
evidence. If the prosecutor's evi
dence standing alone would rea
sonably permit a finding of guilty 
beyond a reasonable doubt, then 
there is no point in having the 
judge see the defendant's con
trary evidence, as then there 
would be only conflicting evidence, 
which (by analogy to the gener
ally accepted rule as to motions 
for acquittal at trial) would not 
ordinarify justify granting the 
motion. 

Clause (3) reflects the view 
that, because the judge will be 
looking only at the specified 
grounds and will have examined 
only that evidence relating there
to, it would be inappropriate to 
require him to make a determina
tion as to any possible included of
fenses absent a particularization 
of them by the defendant. 

1 (b) Production by prosecuting attorney. If the grounds stat-
2 ed in the motion, if true, would justify granting the motion, the 
3 court shall direct the prosecuting attorney to produce for exami-
4 nation by the court: 

5 (1) The matters, statements, and depositions particu-
6 larized in the defendant's motion; and 
7 (2) Other matters the prosecuting attorney intends to use 
8 at trial and statements 01' depositions of persons he intends 
9 to call as witnesses at trial, which he believes establish the 

10 elements or other necessary parts specified by the defendant 
11 under subdivision (a) (1). 

Comment 

U'his subdivision stresses that prosecutor to produce the mate
the court is not to call upon the rials otherwise necessary to a de-
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cision unleRs the defendant has 
stated grounds which, if true, 
would justify granting the motion. 
If, for example, the defendant 
were to claim that the prosecutor's 
case does not show the presence 
of a certain element, but the pur
ported omission is not in fact an 
element of the crime charged, then 
the motion may be denied 'on that 
basis. 

Clause (1) does not impose an 
undue burden on the prosecution. 
The alternative, namely, to have 
the defendant produce whatever 
he may have been able to copy, 
would only lead to confusion. 

Clause (2) is not the precise 
counterpart of subdivision (a) (2), 
supra, in that the prosecutor is 
not limited to production of those 
matters and the statements and 
depositions of those witnesses as 
to which he has given notice un
der Rule 422. While this may ap
pear to give the prosecutor great
er leeway than the defendant, it 
is justified for two reasons: (i) 

were it otherwise, the defendant 
could limit the evidence which 
the prosecutor could put forward 
in support of his case by not mak
ing a demand under Rule 422; 
and (ii) to so limit the prosecutor 
would attach more serious conse
quences at the pretrial stage than 
at the trial itself for a violation 
of Rule 422 by the prosecutor, 
for at trial barring evidence is 
only one possible sanction pro
vided by Rule 422(c). In connec
tion with the latter point, it must 
be emphasized that subdivision 
(c) of this Rule requires the judge 
to exclude from consideratiolJ. that 
evidence and potential testimony 
which would be inadmissible at 
trial. This means that if certain 
evidence will not be admitted at 
trial as a sanction for violation 
of Rule 422 by the prosecutor (a 
somewhat unlikely prospect given 
the fact that the notice is delin
quent but still given before trial), 
then that same evidence will not 
be subject to consideration on the 
pretrial motion for acquittal. 

1 (c) Ruling. The court's ruling on the motion shall be made 
2 upon the basis of the materials produced by the prosecuting at-
3 torney under subdivision (b), except for that evidence and the 
4 statements and depositions relating to that potential testimony 
5 which would be inadmissible at trial. The court shall rule on the 
6 motion as to the offense charged and any lesser included offense 
7 particularized in the defendant's motion, and shall grant the mo-
8 tion as to any offense for which it appears, for the reasons par-
9 ticularized in the defendant's motion, there is not evidence which 

10 would reasonably permit a finding of guilty beyond a reasonable 
11 doubt. 

Comment 

Under this Rule, there is no oc
casion for the court to conduct a 
hearing at which evidence is for
mally introduced, as would occur 

at a preliminary hearing. Rather, 
the judge is called upon to rule 
on the defendant's motion on the 
basis of physical evidence the 
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prosecutor intends to offer at 
trial and statements and deposi
tions of witnesses the prosecutor 
intends to call at trial. Those 
matters must be produced by the 
prosecution under subdivision (b), 
suprCL, and thus the first sentence 
hereof states that the court's rul
ing is to be based upon the mate
rials the prosecutor has produced. 

The first sentence's "except" 
clause, however, precludes taking 
into account that evidence and 
the statements and depositions re
lating to that potential testimony 
which would be inadmissible at 
trial. For one thing, this means 
that evidence suppressed upon a 
suppression motion may not be 
considered. Although this is dif
ferent from the rule usually fol
lowed in preliminary hearings, it 
should be noted that the explana
tions offered for not applying ex
clusionary rules at preliminary 
hearings (such as that to do so 
would require the matter of ad
missibility to be ruled upon twice) 
have no application here. In ad
dition, under subdivision (c) the 
judge may not consider matters 
which would not be admitted at 
trial under other provisions of 
these Rules. Illustrative are those 
statements by a defendant covered 
by Rule 444(f) and evidence 
which the prosecutor ,viII be bar
red from using at trial under 
Rules 421( f) and 422 (c) because 
of his noncompliance with the 
discovery and notice provisions. 

Likewise, the judge is not to con
sider evidence and potential tes
timony which for other reasons 
would not be admitted at trial. 
That is, the rules of evidence 
which apply at trial are applica
ble. However, it must be kept 
in mind that the rules of evidence 
will not bar consideration of state
ments and depositions merely be
cause the statements and deposi
tions could not be received at 
trial; rather, the question is 
whether the probable testimony 
of a prosecution witness, as re
flected in a statement or deposi
tion, could be received. Such wiII 
sometimes not be the case, as 
where that testimony would vio
late a privilege which the defend
ant has claimed or would consti
tute hearsay. 

The last sentence's formula, if 
"there is not evidence which 
would reasonably permit a find
ing of guilty beyond a reasonable 
doubt," is often used to express 
the standard to be applied 011 a 
motion for acquittal at trial. See 
Comment, 24 U.Chi.L.Rev. 561 
(1957). However, unlike the sit
uation at trial, the qualifying 
phrase "for the reasons particu
larized in the defendant's motion" 
is necessary here, as the judge is 
called upon only to pass upon 
those aspects of the prosecution's 
case which have been called into 
question specifically in the de
fendant's motion. 

1 (d) Effect of acquittal. If the motion is granted, the acquittal 
2 has the same effect as an acquittal at trial, except: 

3 (1) The order granting the motion may be appealed by the 
4 State; and 
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5 (2) The acquittal does not bar prosecution for any lesser 
6 included offense as to which the court did not also direct an 
7 acquittal. 

Comment 

The introductory portion here
of means that the prosecution 
would be terminated, that the 
prosecutor could not bring a new 
prosecution for the same offense, 
and that the acquittal may be 
utilized for collateral estoppel pur
poses. 

In this respect, a pretrial ac
quittal under this Rule is quite 
different from a finding of no 
probable cause at a preliminary 
hearing. The double jeopardy 
provision of the Constitution does 
not apply to preliminary hearings, 
United States ex reI. Rutz v. Levy, 
268 U.S. 390, 45 S.Ct. 516, 69 L. 
Ed. 1010 (1925), so that in most 
jurisdictions it is permissible, aft
er a judicial determination that 
probable cause is lacking, to have 
the defendant. rearrested on the 
same charge, People v. Miklovich, 
375 Mich. 536, 134 N.W.2d 720 
(1965), and a second hearing is 
not barred even if all the evidence 
to be introduced at the second 
hearing is the same as that in
troduced at the first, State ex 
reI. Beck v. Duffy, 38 Wis.2d 159, 
156 N.W.2d 368 (1968). 

were the prosecuting attorney 
free simply to begin the prosecu
tion anew. Whatever reasons 
may be given for the lack of 
finality at the preliminary hear
ing, such as that the ruling is 
by a lesser judicial officer not au
thorized to try the charge or that 
the ruling comes relatively early 
in the prosecutor's development 
of the case, have no application 
to the procedures under this Rule. 

Because the prosecution cannot 
begin anew and, unlike the de
fendant, does not get a second 
chance on the merits at trial if it 
loses at this stage, clause (1) au
thorizes the State to appeal from 
a pretrial acquittal. While in 
this respect a pretrial acquittal 
differs from an acquittal at trial, 
the absence of an opportunity to 
appeal in the latter instance is 
a consequence of the fact that 
jeopardy has attached. 

It is generally accepted that an 
acquittal at trial bars a subse
quent pl'osecution for any offense 
of which the defendant could have 
been convicted in that prosecu
tion, that is, what is usually re-

While it is doubtless true that ferred to as an included offense. 
the double jeopardy provision of See Model Penal Code §§ 1.08, 
the Constitution does not apply to 1.10, Comments (T.D. #5, 1956). 
a pretrial acquittal motion, there Of course, if a motion for acquit
are. nonetheless good reasons for tal is made at trial, the judge may 
giving the pretrial acquittal es- grant it as to the offense charged 
sentiaUy the same effect as an and let the case proceed as to some 
acquittal at trial. The pretrial lesser offense. See 2 Wright, 
acquittal motion, which requires Federal Practice & Procedure
the defendant to particularize the Criminal § 467 (1969). Because 
defects in the prosecution's case, the procedure under Rule 481 is 
would be of relatively little utility such that the judge will not be 
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reviewing aU of the prosecution's 
case, but only those portions chal
lenged by the defendant, it might 
be difficult for the court to rule 
on all possible included offenses 
as a matter of course. Thus, sub
division (a), supm, requires the 
defendant to make it clear if he 
is also questioning the sufficien
cy, of the evidence for certain 

lesser included offenses, and sub
division (c), supm, provides for 
the court to rule on such offenses 
only if the defendant has done so. 
The impact of clause (2) is that 
if such procedures are not follow
ed, then pretrial acquittal of the 
offense charged does not bar pros
ecution for lesser included of
fenses. 

1 (e) No appeal by defendant. The defendant may not appeal 
2 an order denying his pretrial motion for acquittal, but the order 
3 does not bar the defendant from moving for acquittal at trial un-
4 del' Rule 522 or after trial under Rule 551. 

Comment 

The impact of this subdivision is doubtful whether a right of 
is that if the defendant's motion pretrial review would result in 
for acquittal is denied, he may not enough reversals to justify pro-
then take an immediate appeal viding such a procedure. A 
instead of proceeding to trial. In California study disclosed very 
this respect, the pretrial motion few cases in which the defend-
is treated in essentially the same ant was released by an appel-
fashion as a motion for acquittal late court for lack of probable 
at the conclusion of the prosecu- cause.·lE-·lE- * It is not clear 
tion's case at trial; in the latter that appellate review could gen-
situation, no immediate appeal is erally be had any sooner than 
possible and the trial continues. trial, and to grant the defend-
While appeal from a pretrial rul- ant a right to appeal would in-
ing would not present the prob- troduce an additional pretrial 
lems of immediate appeal in the step with the possibility of 
midst of a trial, there are valid greater pretrial delay. 
reasons for not permitting such This subdivision does not speak 
an appeal. The considerations to the question of whether, if the 
are essentially the same as those ,defendant's pretrial motion is de
which underly the prevailing rule nied and the defendant is there
that a defendant may not appeal after tried and convicted, he may 
from a probable cause finding at then raise on appeal the question 
R preliminary hearing. As to the of whether the judge erred in 
latter, the Note to ALI Model ruling on the pretrial motion. 
Code of Pre·Arraignment Proce- This matter is left open. A state 
dUl'e § 330.6 (T.D. #5, 1972) ob- might, on the one hand, decide to 
serves: permit this question to be raised 

Some states permit some in this fashion to ensure that pre
form of higher court review of trial motions for acquittal are 
the decision to hold the defend- not routinely denied, or, on the 
ant for trial; most do not. It other hand, decide that the judge's 
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erroneous decision before trial is 
of little consequence if the defend
ant has in fact been convicted on 
sufficient evidence. 

This subdivision makes it clear 
that the denial of the pretrial mo
tion does not bar the defendant 
from moving for acquittal at trial. 
Certainly it should not bar such 
a motion at the close of all the 
evidence, when the defendant is 
able to obtain judicial considera
tion of the case in light of the 

entire case as it has actually de
veloped, including that evidence 
introduced by the defendant. 
N or should denial of a pretrial 
motion bar a motion for acquittal 
at the close of the prosecution's 
case at trial, as while the two 
situations are quite similar they 
are not necessarily identical; . the 
prosecution's case at trial may not 
in fact develop in the manner 
which seemed likely at the time 
the pretrial ruling was made. 

PART 9 

PRETRIAL CONFERENCE 

Rule 491. [Pretrial Conference.] 
1 If a trial is likely to be protracted or otherwise unusually com-
2 plicated, or upon request by agreement of the parties, the trial 
3 court may hold one or more pretrial conferences, with trial coun-
4 sel present, to consider the possibility of stipUlations, orders, and 
5 other steps to promote a fair and expeditious trial. At the con-
6 clusion of a conference a court-approved memorandum of the mat-
7 tel's agreed upon shall be signed by counsel and filed. The memo-
8 randum is binding upon the parties at trial, on appeal, and in 
9 post-conviction proceedings, unless it is set aside or modified by 

10 the court in the interest of justice, but admissions of fact by the 
11 defendant at the conference may be used against him only if in-
12 eluded in a writing signed by him. 

Comment 

The opening language hereof as 220(l); Idaho Crim.R. 17.1; N. 
to when conferences may be held J.Rules of Court 3 :13-1. Com
accords with ABA Standards, pare National Advisory Commis
Discovery and Procedure Before sion on Criminal Justice Stand
Trial 5.4(a) (Approved Draft, ards and Goals, Courts Standard 
1970). Other provisions similar- 4.10 (1973). 

Iy make the holding of pretl'ial The specification, "with trial 
conferences discretionary with counsel present," derives from 
the court. See F.R.Crim.P. 17.1; ABA Standard 5.4(a) and Fla.R. 
Aiaska RCrim.P. 22(a); Golo.R Grim.P. 3.220(l). Of, Alaska R. 
Crim.P. 17.1; Fla.R.Grim.P. 3.- Crim.P.22(a). As stated in the 
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Commental:Y to the ABA Stand
ard, "Planning with respect to 
conduct of a trial is merely 'wast
ed motion' if attempted by an at
torney other than the one who 
will be active in the conduct of 
the trial." 

The statement of the pretrial 
conference's purpose, "to consider 
the possibility of stipulations, or
ders, and other steps to promote 
a fair and expeditious trial," is 
slightly more detailed than the 
common reference, "to consider 
such matters as will promote a 
fair and expeditious trial." See 
F.R.Crim.P. 17.1; Colo.R.Crim.P. 
17.1; Fla.R.Crim.P. 3.220(l); 
Idaho Cl'im.R. 17.1; N.J.Rules of 
Court 3 :13-1. But it is not near
ly so detailed as ABA Standards, 
Discovery and Procedure Before 
Trial 5.4(a) (Approved Draft, 
1970), which, after specifying "to 
consider such matters as will pro
mote a fail' and expeditious trial," 
goes on to provide: 

Matters which might usefully 
be considered include: 

(i) making stipulations as 
to facts about which there can 
be no dispute; 

(ii) marking for identifica
tion various documents and 
other exhibits of the parties; 

(iii) waivers of foundation 
as to such documents i 

(iv) excision from admissi
ble statements of material prej
udicial to a codefendant; 

(v) severance of defendants 
01' offenses; 

(vi) seating arrangements 
fa]' defendants and counsel; 

(vii) use of jurors and ques
tionnaires i 

(viii) conduct of voir dire; 

(ix) number and use of per
emptory challenges; 

(x) procedure on objections 
where there are multiple coun
sel; 

(xi) order of presentation of 
evidence and arguments where 
there are multiple defendants; 

(xii) order of cross-examina
tion where there are mUltiple 
defendants; and 

(xiii) temporary absence of 
defense counsel during trial. 

Ct. National Advisory Commis
sion on Criminal Justice Stand
ards and Goals, Courts Standard 
4.10 and Commentary (1973). 
Compare Alaska R.Crim.P. 22(a). 

The second sentence accords 
with ABA Standard 5.4(b). Ct. 
F.R.Crim.P. 17.1; Idaho Crim. 
P. 17.1; N.J.Rules of Court 3:13-
1. Compare Alaska R.Crim.P. 
22(b) i Colo.R.Cdm.P. 17.1. 

The first part of the conclud
ing sentence hereof accords with 
ABA Standard 5.4(b).. ct. 
Alaska R.Crim.P. 22(b); Colo.R. 
Crim.P. 17.1. 

The final portion of the last 
sentence is similar in effect to 
provisions in ABA Standard 5.4 
(b), F.R.Crim.P. 17.1, Colo.R. 
Crim.P. 17.1, and N.J. Rules of 
Court 3 :13-1. As stated in the 
Commentary to the ABA Stand
ard: 

This -x- +:- * is to ensure 
that the accused and his attor
ney can feel free to enter ac
tively into the planning for the 
trial. The purpose of the Pre
trial Conference is planning, 
not the acquisition of evidence. 
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ARTICLE V 

TRIAL 

PART 1. JURY 

511. Trial by Jury or by the Court. 
ea) Trial by jury j waiver. 
(b) Stipulation as to size of jury. 
(c) Additional jurors. 
(d) Challenge to process of selecting prospective jurors. 
(e) Trial without a jury. 

512. Selection of Jury. 
(a) Preliminary admonitions. 
(b) Examination. 
(c) Challenges for cause. 
(d) Peremptory challenges. 

513. Trial Jurors. 
ea) Oath. 
(b) Admonitions. 
(c) Preliminary instructions. 
(d) Sequestration. 
(e) Note taking. 
(f) Discharge of juror. 
(g) Questioning jurors as to grounds for discharge. 
(h) Discharge of jury. 

PART 2. PROCEEDINGS AT TRIAL 

521. Order of Parties' Proceeding upon Trial. 
522. Trial Motion for Acq uitta!. 

(a) Motion. 
(b) Reservation of decision 011 motion. 

523. Instructions. 
(a) Requests for instructions. 
(b) Hearing on instructions. 
(c) Time for instructions. 
(d) Limitations upon comment and instructions. 
(e)' Objections after instructions. 
(f) Failure to object. 

PART 3. SUBMISSION TO JURY 

531. Retirement d'f Jury. 
(a) Directions upon retirement. 
(b) Submission of instructions and verdict forms. 
(c) Submission of exhibits. 
Cd) Submission of othel' evidence. 
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Rule 

532. Jury Delibe1'ations. 
533. Jury Request to Review Evidence. 
534. Additional Instructions. 

(a) Upon request by jUl"Y. 
(b) For conection or cladfication. 
(c) Other instructions. 

Art. 5 

(d) Hearing; instructions; objections; failure to object. 
535. Verdict. 

(a) Form. 
(b) Return. 
ec) Several defendants. 
(d) Several offenses. 
(e) Poll of jury. 

PART 4. MISTRIAL 

541. Mistrial. 
(a) For prejudice to defendant. 
(b) For prejudice to State. 
(c) Fo!' impossibility of proceeding. 

PART 5. POST-TRIAL l\IOTIONS 

551. Post-Trial l\Iotion for Acquittal. 
ea) Upon mistrial. 
(b) Upon verdict of guilty. 
(c) Time for motion. 

552. New Trial. 
(a) Motion. 
(b) Time for motion based on newly-discovered evidence. 
Cc) Time for motion ba~;ed on other ground. 

PART 1 

JURY 

Rule 511. [Trial by Jury or by the Court.] 
1 (a) Trial by jury; waiver. If the defendant has a right to 
2 trial by jury, the trial shall be by jury unless the defendant un-
3 del'stalldillgly and voluntarily ·waives the right in open court, in 
4 which case the trial shall be by the court. 

Comment 

This is quite similar to ABA v. Alabama, 395 U.S. 238, 89 S.Ct. 
Standards, Trial by Jury 1.2 (Ap- 1709, 23 L.Ed.2d 274 (1969), the 
proved Draft, 1968). In Boykin United States Supreme Court held 
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that waiver of the right to trial by 
jury cannot be presumed from a 
silent record. As to the require
ment that the waiver be under
standingly and voluntarily made, 
see ABA Standard 1.2(c); 38 
IlI.Stat. § 103-6; N.Y.Crim.P. 
Law § 320.10(2); Pa.R.edm.P. 
110l,1 

If the defendant makes a valid 
waiver, the court must set the 
case for trial without a jury
neither the court nor the prosecut
ing attorney is entitled to insist 
on a jury.2 This appears to be 
the practice in about one-third of 
the states. See Not8, 51 Cornell 
L.Q. 339, 343 (1966). Although 
ABA Standard 1.2 takes no posi
tion on this matter, the Com
mentary thereto sets forth the 
following convincing arguments 
against allowing the prosecuting 
attorney or court to insist on a 
jury ~rial: 

[Jury J trial is solely for the 
protection of the accused. The 
public has no interest in the 
method of trial other than that 
every defendant who wants a 
jury trial should get one. ·x- * 

The right of a defendant to a 
fail' and impartial trial should 
carry with it the unconditional 
right to waive jury trial. .* ii-

* .r,- oX- There is a risk that 
the prosecutor may withhold his 
consent in order to obtain tacti
cal advantages over the defend
ant. For example, the prosecu
tor might insist on a jury trial 
because of public op III IOn 
against the defendant. .* .X- * 

Allowing the court to require 
a jl'.ry trial would enable the 
judge to shirk his duty and 
avoid the responsibility of de
ciding serious criminal cases. 

* * * 
Logical consistency requires 

that waiver of jury trial be ac
corded the same treatment as 
a plea of guilty. Waiver of a 
jury trial has far less damag
ing results than a plea of guilty, 
which waives any kind of trial. 
If a defendant who enters a 
voluntary, knowing and ac
curate plea can do so without 
the approval of the court or 
the prosecutor * .* * then 
he should be able to waive trial 
by jury in the same fashion. 

.* -If * [IJ t is in the public 
interest to allow waiver of jury 
trial. A vast amount of time 
and money are spent on jury 
trials. The requirements of 
consent by the prosecutor and 
the court are added unnecessary 
obstacles to the faster and more 
efficient trial without a jury. 
Arguably it would be desirable 

for scheduling purposes to have a 
procedure for advance filing of a 
notice of intent, indicating wheth-
01' the defendant intended to 
waive jury trial. Such a pro
cedure, if deemed appropriate, 
might be established by local court 
rule under Rule 762. If there 
were such a procedure and the de
fendant's notice stated that he in
tended to waive jury trial, it 
would still be necessary for him 
at some stage to make an open
court waiver under this subdi
vision. 

1 Sc\'cral states' constltntional j)I'O\'islom; would prohibit thc d(lfelldant's 
1I11lldng (t \\'nil'l"l" Itt h'llHt III S('rlOIlH ('fiSC'S. flec Note, til Cornell r..Q. 3:30, 
34:!--4B (1000). H ('\'('1'11 1 otlWl'S wonW 1'('(111il'e tllC' \\'nl\'c1' to hl' ill writing. 
Hcc Note, 10 Wyo.L .• J. 20, 2011.25 (1004). 
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2 RC'YC'rnl stnt0 cOIlHtitntiounl )lrOYiHiol1fl rcqnir(' collH(,llt of hoth )larties 
or court Hlll>roynl, HeL' Note, 19 Wyo.L.J. 26, 29n.25 (196-1), but it seenls this 
HlIi>diYision cnn \'aIidly IlI'CC'llldl' till' withholding' of ~;uC'h COllSl'ut or Hpproval. 

1 (b) Stipulation as to size of jury. At any time before ver-
2 dict the parties may stipulate that the jury shall consist of a num-
3 bel' less than that otherwise required by law, if the defendant in 
4 open court understandingly and voluntarily waives the right to 
5 trial by a full jury. 

Comment 

The first part hereof, author
izing stipulation, accords with 
ABA Standards, Trial by Jury 1.3 
(b) (Approved Draft. 1968), for
mer Uniform Rule 34(b), F.R. 
Crim.P. 23(b), Alaska R.Crim.P. 
23(b), Colo.R.Crim.P. 23(b), 
Maine R.Crim.P. 23(b), Mont.Rev. 
Codes § 95-1901, Nev.Rev.Stat. § 
175.021(2), and Wis.Stat. § 972.-
02(2), except that the latter re
quire court approval. Although it 
does not seem the defendant 
"should have the exclusive de
cision as to a jury of any size 
01' as to whether there should be 
a mistrial when part of the origi
nal jury is lost," Commentary to 

ABA Standard, it seems that re
quiring the prosecutor's stipula
tion is sufficient. See Idaho 
Crim.R. 23 (misdemeanors) ; 
l\lont.Rev.Codes § 95-2005(a) 
(justice or police court). 

The "if" clause is SUbstantially 
identical to provision in subdi
vision (a), supnt. See ABA 
Standard 1.3(c) and Commen
tar~'; 2 Wright, Federal Practice 
& Procedure-Criminal § 373 
(1969). Some state constitutions 
may preclude a defendant from 
making the waiver, at least in 
serious cases. See Note, 51 COl'
nell L.Q. 339, 342-43 (1966). 

1 (c) Additional jurors. The court may direct the selection of 
2 additional jurors, in which case immediately before the jury re-

o 3 tires to deliberate the court shall cause the requisite number of 
4 jurors to be chosen by lot to constitute the jury and discharge any 
5 jurol: not chosen. 

Comment 

This uses the "additional" or 
"eEminated" juror system rather 
than the more common "alter
nate" system. As stated in the 
Commentary to ABA Standards, 
Trial by Jury 2.7 (Approved 
Draft, 1968) (which allows either 
system) : 

A preference for the addi
tional juror system has some-
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times been stated on the ground 
that it is undesirable to give a 
juror who may be involved in 
deciding the case second-class 
standing during some 01' all of 
the trial. That is, one who is 
labelled an alternate at the out
set might not take his job as 
seriously as the regular jurors! 
as the chances of substitution 
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are not great. * .r. .r. In the 
course .. : upholding the Mas
sachus\ .. f,~' .:ltatute, the court in 
Commonwealth v. Bellino. 320 
Mass. 635, 71 N.E.2d 411 
(1947), noted that the 14 jurors 
originally drawn listened under 
the sense of responsibility that 
resulted from the knowledge by 
each that by the great weight of 
probability he would not be dis
charged, but would ultimately 
have to pass upon the guilt of 
innocence of the defendant. 

In form, this is quite similar 
to Proposed Amendment to F.R. 
Cnm.P. 24(c) (Preliminary 
Draft, 1973), except that the lat
ter provides that instead of dis
charging the extra jurors when 
the jury retires, they be made al
ternat.es who shall replace any 
regular jurors disabled or dis
qualified during deliberations, in 
which event the court advises the 
jury to review the facts with the 
newcomer. In rejecting this, and 
instead providing for discharge 
of the extra jurors when the jury 
retires, this subdivision accords 
with numerous provisions. See, 
e. g., former Uniform Rule 35(d) ; 
F.R.Crim.P. 24(c); Alaska R. 

Crim.P. 24(b); Colo.R.Crim.P. 
24(c); Fla.R.Crim.P. 3.280; La. 
Code Crim.P. art. 789; N.D.R. 
Crim.P. 24(c); Pa.R.Cdm.P. 
1108(a). Similarly, ABA Stand
ard 2.7 limits replacement to 
"prior to the time the jury retires 
to consider its verdict." Noting 
that a few states are contra, the 
Commentary thereto explains: 

[The opposite approach] has 
been rejected * +;. ·x· because 
of a belief that it is not desir
able to allow a juror who is un
familiar with the priOl' de
liberations to suddenly join the 
group and participate in the 
voting without the benefit of 
the prior group discussion. 
The New York Court of An
peals has recently declared un
constitutional a statute of that 
state which permitted such sub
stitution. .r. +;. .r. It should 
also be noted that while the 
1941 federal rules committee 
tentatively proposed a rule per
mitting substitution after final 
submission, it was withdrawn 
when the Supreme Court in
quired whether the committee 
was satisfied that the provision 
would be constitutional. 

1 (d) Challenge to process of selecting prospective jurors. Chal-
2 lenges to the manner of selecting the panel from which prospec-
3 tive jurors are to be drawn ~re [governed by Section 12 of the 
4 Uniform Jury Selection and Service Act]. 

Comment 

A state which does not have the form Act: "by motion on the 
Uniform Jury Selection and Serv- ground of substantial failure to 
ice Act may include reference to comply with the law governing 
its own act in the brackets, or, if that matter. The motion shall be 
it has no act covering the matter, made within seven days after the 
may include language similar to moving party discovered or by the 
the following based upon the Uni- exercise of diligence could have 
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discovered the grounds therefor, 
and in any event before the jury 
is sworn to try the case." Com
pare ABA Standards, Trial by 
Jury 2.3 (Approved Draft, 1968) ; 
Calif. Penal Code §§ 1057-1065; 
Colo.RCrim.P. 24(a)(3); Fla.R 

Crim.P. 3.290; 38 IlL Stat. § 114-
3; Mont.Rev.Codes § 95-1908; 
N.Y.Crim.P.Law §§ 270.10, 360.-
15; Pa.RCrim.P. 1104(b), (c); 
Tex.Code Crim.P. arts. 35.06-35.-
08. 

1 (e) Trial without a jury. In a case tried without a jury the 
2 court shall make a general finding. It may also make special 
3 findings, and shall do so if a party at the commencement of trial 
4 so requests. Special findings may be in writing or stated orally 
5 on the record or may appear in an opinion or memorandum of 
6 aecision. 

Comment 

This is to the same effect as 
Proposed Amendment to F.R 
Crim.P. 23 (c) (Preliminary 
Draft, 1973), except that the 
latter specifies that the request 
be "before the general finding" 
rather than "at the commence
ment of triaL" Other provisions 

are similar except for not specify
ing any time for the request or 
providing for oral findings. See 
F.RCrim.P. 23(c); Alaska R 
Crim.P. 23(c); Colo.RCrim.P. 
23(d); Maine RCrim.P. 23(c). 
Compare F.RCiv.P. 52(a). 

Rule 512. [Selection of Jury.] 
1 (a) Preliminary admonitions. If the trial is to be before a 
2 jury, the court shall give the prospective jurors appropriate ad-
3 monitions regarding their conduct during the selection process. 
4 These shall include admonitions: 
5 (1) Not to communicate with other prospective jurors or 
6 anyone else upon any subject connected with the trial nor 
7 form or express any opinion thereon; 
8 (2) To report promptly to the court any incident involv-
9 ing an attempt by any person improperly to influence any 

10 prospective juror or a violation by any prospective juror of 
11 allY of the court's admonitions; and 
12 (3) Not to read, listeI). to, 01' view any news reports con-
13 cerning the case; the court shall explain the reasons for this 
14 admonition. 

Comment 

This provides for admonitions process. As to the particular 
to prospective jurors regarding matters covered, see the Comment 
their conduct during the selection to Rule 513(b), infra. 
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1 (b) Examination. The court shall cause the prospective jurors 
2 to be sworn or affirmed to ans\ver truthfully the questions they 
3 will be asked during the selection process, identify the parties 
4 and their lawyers, and briefly outline the nature of the case. 
5 The court may put to the prospective jurors appropriate ques-
6 tions regarding their qualifications to serve as jurors in the case, 
7 and shall permit questioning by the parties for the purposes of 
8 discovering bases for challenge for cause and enabling an intel-
9 ligent exercise of peremptory challenges. The court, upon mo-

10 tion of a party or its own motion, may direct that any portion 
11 of the questioning of a prospective juror be conducted out of the 
12 presence of the other prospective jurors. 

Comment 

The opening reference to swear
ing the jurors is very similar to 
Fla.RCrim.P. 3.300(a). The bal
ance of the first sentence, respect
ing identifying the parties and 
their lawyers and briefly outlin
ing the nature of the case, de
rives from ABA Standards, Trial 
by Jury 2.4 (Approved Draft, 
1968). 

The opening portion of the sec
ond sentence, regarding question
ing by the court, accords with a 
number of provisions in making 
it discretionary with the court 
whether to do the initial examin
ing. See, e. g., former Uniform 
Rule 35(b); F.R.Crim.P. 24(a); 
Alaska R.Crim.P. 24(a); Colo. 
R.Crim.P. 24(a); La.Code Crim. 
P. art. 786; Maine RCrim.P. 24 
(a); Pa.RCrim.P. 1107(B); Tex. 
Code Crim.P. art. 35.17(1). 

In providing that the cOllrt 
shall permit questioning by the 
parties, the second sentence ac
cords with numerous provisions. 

See, e. g., ABA Standard 2.4; 
Idaho Crim.R 24(a); 38 Ill.Stat. 
§ 115-4(f); La.Code Crim.P. art. 
786; Mont.Rev.Codes § 95-1909 
(c); Maine RCrim.P. 24(a); N. 
Y.Crim.P.Law § 270.15(1); N.D. 
RCrim.P. 24(a); Pa.RCrim.P. 
1107(B). 

The second sentence's standard 
as to the purposes of examination 
is taken from ABA Standard 2.4. 
See ABA Standards, The Prosecu
tion Function 5.3 (c) (Approved 
Draft, 1971); ABA Standards, 
The Defense Function '1.2(c) (Ap
proved Draft, 1971); 2 Wright, 
Federal Practice & Procedure
Criminal § 382 at 31 (1969). 

The last sentence is similar to 
Pa.RCrim.P. 1106(b) and Tex. 
Code Crim.P. art. 35.17. ABA 
Standards, Fair Trial & Free 
Press 3.4 (Approved Draft, 1968) 
requires examination outside the 
presence of other prospective jur
ors as to exposure to potentially 
prejudicial material. 

1 (c) Challenges for cause. Any party may challenge a pros-
2 pective juror for cause on one or more of the following grounds: 
3 (1) The prospective juror is disqualified from jury serv-
4 ice [under Section 8(b) of the Uniform Jury Selection and 
5 Service Act] ; 
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6 (2) Any ground for challenge for cause provided by law; 
7 and 

8 (3) The prospective juror's exposure to potentially preju-
9 dicial information makes him unacceptable as a juror. A 

10 prospective juror who has been exposed to and remembers a 
11 report of highly significant information, such as the exist-
12 ence or contents of a confession or other incriminating 
13 matter that may be inadmissible in evidence, or a substan-
14 tial amount of inflammatory information, is subject to chal-
15 lenge without regard to his testimony as to his state of mind. 
16 The challenge shall be made promptly upon the examination's 
17 conclusion, but the court for cause shown may permit it to be 
18 made later before any evidence is presented. Challenges shall 
19 be tried by the court. 

Comment 

In providing only for challenge 
by the parties, and not for excusal 
by the court, this accords with nu
merous prOVISIons. See, e. g., 
Alaska R.Crim.P. 24(c); Calif. 
Penal Code § 1071; Colo.R.Crim. 
P. 24(a)(2); 38 Ill. Stat. § 115-
4(d); Maine R.Crim.P. 24(b); 
Mont.Rev.Codes § 95-1909(d) (1); 
Nev.Rev.Stat. § 175.036(1); N.Y. 
Cdm.P.Law § 270.15(2); Pa.R 
Grim.P. 1106(d), 1l07(A)(I)(d), 
(2) Cd); Tex.Code Grim.P. art. 
35.16 (a). But see ABA Stand
ards, Trial by Jury 2.5 (Approved 
Draft. 1968); Fla.R.Grim.P. 3.-
300(c); La.Gode Crim.P. arts. 
787, 796; N.D.RCrim.P. 24(b) 
(2). Ct. Tex.Code Crim.P. art. 
35.16(a). It seems it shnuld be 
the parties' rather than the 
judge's responsibility to challenge 
prospective jurors. 

Clause (1) is similar to many 
provisions. See, e. g., Alaska R 
Crim.P. 24(c) (1); Calif. Penal 
Code § 1072(2); Colo.R.Crim.P. 
24(a) (2) (i) ; La.Code Crim.P. 
art. 797(1); N.Y.Crim.P.Law §§ 
270.20(1) (a), 360.25(1) (a). 

Clause (2) is similar to pro
vision in former Uniform Rule 
35(a) and in Idaho Crim.R. 24(a). 

Clause (3) derives from ABA 
Standards, Fair Trial & Free 
Press 3.4(b) (Approved Draft, 
1968). 

The penultimate sentence is 
very similar to ABA Standards, 
Trial by Jury 2.5 (Approved 
Draft, 1968), former Uniform 
Rule 35(a), and Fla.R.Crim.P. 
3.310. Ct. La.Code Crim.P. arts. 
795, 796; Mont.Rev.Codes § 95-
1909(e); N.Y.Crim.P.Law § 270.-
15(4). 

The last sentence is in accord 
with many provisions. See, e. g., 
former Uniform Rule 35(a); 
Calif. Penal Code § 1083; Colo. 
RCrim.P. 24(a) (4); Fla.RCrim. 
P. 3.330; Idaho Crim.R. 24(a); 
Mont.Rev.Codes § 95-1909(d) (1); 
Nev.Rev.Stat. § 175.036(1); N.Y. 
Crim.P.Law §§ 270.20(2), 360.25 
(2); Tex.Code Crim.P. art. 35.21. 
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1 (d) Peremptory challenges. Each side is entitled to [ ] per-
2 emptory challenges. If additional jurors are selected, each side 
3 is entitled to [ ] . If there are two or more de-
4 fend ants, the court shall allow the defendants additional chal-
5 lenges in such number as it deems proper, but each defendant is 
6 entitled to the same number as the State if a motion for severance 
7 of defendants has been denied. The parties are entitled to exer-
8 cise their challenges alternately, out of the hearing of the pros-
9 pective jurors, commencing with the State. If there are two or 

10 more defendants, the defendants are entitled to exercise their 
11 challenges separately. 

Comment 

In providing the prosecution 
the same number of peremptories 
as the defense, the first sentence 
accords with many provisions. 
See, e. g., Proposed Amendment to 
F.R.Crim.P. 24(b) (1) (Prelimi
nary Draft, 1973); former Uni
form Rule 35(c); Calif. Penal 
Code § 1070; Colo.R.Crim.P. 24 
(b) (1) ; Fla.R.Crim.P. 3.350; 
Idaho Crim.R. 24(b); 38 IlI.Stat. 
§ 115-4(e); La.Code Crim.P. art. 
799; Mont. Rev. Codes § 95-1909 
(f) ; N.Y.Crim'P4,.Law § 270.25 
(2); N.D.R.Crim.P. 24(b) (1); 
Tex.Code Crim.P. art. 35.15; Wis. 
Stat. § 972.03. 

The bracket in the second sen
tence might be used to denote ei
ther one additional challenge for 
each additional juror, or one if 
there are one or two additional 
jurors and two if there are three 
or four additional jurors. 

Except for making it manda
tory to allow some additional chal
lenges, the first part of the third 
sentence is to the same effect as 
F.R.Crim.P. 24(b), Alaska R. 
Crim.P. 24(d), IdahoCrim.R. 24 
(b), Maine R.Crim.P. 24(c) (2), 
and N.D.R.Cdm.P. 24(b) (1). 

The last part of the sentence re
flects the view that if the defend
ants 'would have been tried sepa
rately but for the court's finding 
under Rule 472(a) that "because 
of a significant risk that mate
rial evidence which cannot other
wise be preserved will be lost, the 
severance would defeat the ends 
of justice," in fairness they 
should each have the full num
ber of challenges. 

The penultimate sentence's pro
vision for alternate exercise, com
mencing with the State, accords 
with many provisions. See, e. g., 
Alaska R.Crim.P. 24(d); Calif. 
Penal Code § 1088; Colo.R.Crim. 
P. 24(d) (2); Maine R.Crim.P. 
24(c) (2); Nev.Rev.Stat. § 175.-
051(3); Pa.R.Crim.P. 1106(d), 
1107(a) (1) (e), (2) (f); Wis.Stat. 
§ 972.04(1). The "out of the 
hearing of the prospective jurors" 
reference derives from a sugges
tion at page 78 of the Commentary 
to ABA Standards, Trial by Jury 
2.6 (Approved Draft, 1968). 

The last sentence accords with 
Tex.Code Crim.P. art. 35.15 and 
Wis. Stat. § 972.03. 
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Rule 513. [Trial Jurors.] 

Art. 5 

:t (a) Oath. The court shall cause the jurors to be sworn 01' 
2 affirmed to try the case in a just and impartial manner and ac-
3 cording to the law and the evidence. 

Comment 

This is quite similar to La.Code 
Crim.P. art. 790. CJ. Alaska R 
Crim.P. 24(f) ; Fla.RCrim.P. 
3.360; Nev.Rev.Stat. § 175.111; 

N.Y.Crim.P.Law § 270.05; Pa.R. 
Crim.P. 1110; Tex.Code Crim.P. 
art. 35.22. This takes no position 
on the issue of jury nullification. 

1 (b) Admonitions. The c01lrt shall give the jurors appropriate 
2 admonitions regarding their conduct during the case. These 
3 shan include admonitions: 

(1) Not to communicate with other jurors 01' anyone else 
upon any subject connected with the trial nor form or ex
press any opinion thereon until the case is finally submitted 
to the jury; 

(2) To report promptly to the court any incident involv
ing an attempt by any person improperly to infhience any 
member of the jury 01' a violation by any juror of any of the 
court's admonitions; and 

(3) Not to read, listen to, 01' view any news reports con
cerning the case; the court shall explain the reasons for this 
admonition. 

Comment 

The admonitions specified in 
clause (1) are commonly required. 
See, e. g., Alaska RCrim.P. 27(c) 
(1) (ii); Calif. Penal Code § 1122; 
Mont.Rev.Codes § 95-1913(e); 
Nev.Rev.Stat. § 175.401(1), (3). 
CJ. N.Y.Crim.P.Law § 270.40. 

Clause (2) derives from Nev. 
Rev. Stat. § 175.121(b) and N.Y. 
Crim.P.Law § 270.40. 

Clause (3) is similar to Nev. 
Rev.Stat. § 175.401(2) and N.Y. 

Crim.P.Law § 270.40 except that 
it requires giving an explanation 
of the reasons for the admonition. 
ABA Standards, Fail' Trial & 
Free Press 3.5(e) (Approved 
Draft, 1968) sets forth an appro
priate admonition which includes 
an explanation of the reasons, and 
the Commentary thereto empha
sizes that explaining the reasons 
substantially enhances the chances 
of compliance. 

1 (c) Preliminary instructions. The court shall give the jury 
2 preliminary instructions appropriate for its guidance in hearing 
3 the case. Rules 523(a), (b), (d), (e), and (f) and 531(b) apply 
4 to preliminal'y instructions. 
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Comment 

Except for making it mandato1'Y 
to give some preliminary instruc
tions, see N.Y.Crim.P.Law §§ 
260.30(2), 270.40, the first sen
tence accords with ABA Stand
ards, Trial by Jury 4.6(d) (Ap
proved Draft, 1968). Ct. Calif. 
Penal Code § 1093(6); Mont.Rev. 

Codes § 95-1910(a); Wis.Stat. § 
972.10(1). 

The last sentence is similar in 
effect to Mont.Rev.Codes § 95-
1910(a) and Wis. Stat. § 972.10 
(1). 

1 (d) Sequestration. The court upon its own motion may, and 
2 upon motion of the defendant shall, order sequestration of the 
3 jury if it appears the case is of such notoriety or the· issues are 
4 of such nature that, absent sequestration, highly prejudicial 
5 matters are likely to come to the jurors' attention. The court 
6 may order sequestration in other cases upon motion of the de-
7 fendant or upon motion of the State with the consent of the 
8 defendant. A motion to sequester may be made at any time. 
9 The jury shall not be informed which party requested sequestra-

10 tion. 
Comment 

Except for not specifying a 
prosecution motion, the first sen
tence accords with ABA Stand
ards, Fair Trial & Free Press 3.5 
(b) (Approved Draft, 1968). 

Except for requiring the de
fendant's consent, the second sen
tence is similar to many provi
sions. See, e. g., Calif. Penal Code 
§ 1121; 38 Ill. Stat. § 115-4(m); 
La.Code Crim.P. art. 791; Mont. 
Rev.Codes § 95-1913(a); Nev. 
Rev.Stat. § 175.391; N.Y.Crim.P. 
Law § 270.45; Pa.R.Crim.P. 1111 ; 
Tex.Code Crim.P. art. 35.32; Wis. 

Stat. § 972.12. Since jurors' dis
like for sequestration may turn 
them against the defendant, it 
seems sequestration other than 
tmder the first sentence should be 
only on his motion 01' with his 
consent. 

The third sentence accords with 
the ABA Standard, La.Code Crim. 
P. art. 791, N.Y.Crim.P.Law § 
270.45, Pa.R.Crim.P. 1111, and 
Wis. Stat. § 972.12. 

The last sentence accords with 
the ABA Standard and Tex.Code 
Crim.P. art. 35.32. 

1 (e) Note taking. If note taking by the jurors will likely as-
2 sist them in their deliberations, the court may permit them to 
3 take notes under appropriate conditions and admonitions. The 
4 notes may be disclosed only to fellow jurors during deliberations. 

Comment 

In leaving the question whether court's discretion, this takes the 
to permit note taking to the trial position of the federal courts and 
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of the great majority of the states 
which have ruled on the question, 
rather than the position of ABA 
Standards, Trial by Jury 4.2 (Ap
proved Draft, 1968) and ten 
states that jurors invariably may 
take notes, or the position of two 
states that they invariably may 
not. See Commentary to the 
ABA Standard. As that Com
mentary points out, there are some 
dangers in note taking; the pro
vision herein for appropriate con
ditions and admonitions is de-

signed to ameliorate them. Com
pare Nev.Rev.Stat. § 175.131 
(court "shall caution them not to 
rely upon their respective notes 
in case of conflict among them, 
because the reporter's notes con
tain the complete and authentic 
record of the trial"). 

The last sentence is to the same 
effect as that of the ABA Stand
ard, which provides, "Such notes 
should be treated as confidential 
between the juror making them 
and his fellow jurors." 

1 (f) Discharge of juror. Upon motion of a party, the court 
2 shall discharge a juror found to be disqualified or unable to per-
3 form his duties. A juror is disqualified if, had he been subject 
4 to the same objection as a prospective juror, he could have been 
5 successfully challenged for cause therefor and: 
6 (1) The movant could not reasonably have asserted the 
7 objection in a challenge for cause; or 
8 (2) The motion is by the defendant, discharging the juror 
9 is necessary to preserve the defendant's constitutional right 

10 to an impartial jury or to a fair trial, and the defendant did 
11 not understandingly and voluntarily elect not to assert the 
12 obj ection in a challenge for cause. 

Comment 

Discharge is authorized only 
"upon motion of a party" because 
each party has a right to have the 
case tried by the jurors who have 
been selected, absent a proper 
showing by the other party. Al
though the court may bring mat
ters to the parties' attention and 
suggest the possibility of a motion 
to discharge a juror, it should not 
discharge a juror upon its own 
motion. 

replacement-by-alternate provi
sions. See, e. g., ABA Standards, 
Trial by Jury 2.7 (Approved 
Draft, 1968); former Uniform 
Rule 35(d); F.R.Crim.P. 24(c); 
Alaska R.Crim.P. 24(b); Colo.R. 
Crim.P. 24(c); Fla.R.Crim.P. 3.-
280; Idaho Crim.R. 24(c); La. 
Code Crim.P. art. 789; Mont.Rev. 
Codes § 95-1909; Nev.Rev.Stat. 
§ 175.061(1); N.D.R.Crim.P. 24 
(c); Pa.R.Cdm.P. 1108. 

The first sentence's "disquali- The second sentence's introduc-
fied or unable to perform" stand- tory portion uses the approach of 
ard accords with that in Alaska R. ABA Standards, Fair Trial & 
Crim.P. 27(d) and Nev.Rev.Stat. Free Press 3.5(f) (Approved 
§ 175.021, and with that in many Draft, 1968) which, however, ap-
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plies only to claims of exposure 
during trial to prejudicial ma
terial. 

Clause (1) reflects the view that 
the defendant and, except as pro
vided in clause (2), the State are 
entitled to trial by the jurors who 
have been selected unless the other 
side shows not only grounds for 
discharging a juror but also that 
it could not reasonably have as-

/ 

serted the objection in a challenge 
for cause. 

Clause (2) reflects the view 
that the defendant is entitled to 
an impartial jury and a fair trial 
except to the extent that he 
waived the right thereto by under
standingly and voluntarily elect
ing not to challenge a juror for 
cause. 

1 (g) Questioning jurors as to grounds for discharge. The 
2 court upon its own motion may, and upon motion of a party shall, 
3 question a juror, outside the presence of the other jurors, as to 
4 possible grounds for discharge of any juror. 

Comment 

This takes the same approach 
as ABA Standards, Fair Trial & 
Free Press 3.5(f) (Approved 
Draft, 1968) which, however, ap
plies only to situations of dissemi-

nation during trial of potentially 
prejudicial material. Ct. Calif. 
Penal Code § 1120; Nev.Rev.Stat. 
§ 175.121(c). 

1 (h) Discharge of jury. The court shall discharge the jury 
2 aftel' it has rendered its verdict or a mistrial is declared. 

Comment 

This is rather similar to Calif. (d), and Nev.Rev.Stat. § 175.461. 
See Rule 541, in/m, on mistrial. Penal Code § 1140, Fla.R.Crim.P. 

3.560, Mont.Rev.Codes § 95-2006 

PART 2 

PROCEEDINGS AT TRIAL 

Rule 521. [Order of Parties' Proceeding upon Trial.] 
1 Unless the court for cause otherwise permits, the parties shall 
2 proceed with the trial in the following order: 
3 (1) The prosecuting attorney shall make an opening state-
4 ment. 

5 (2) Counsel for the defendant or, if the defendant is Pl'O-

6 ceeding without counselor the court in its discretion per-
7 mits, the defendant, may make an opening statement or may 
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8 defer doing so until after the close of the State's case in 
9 chief. 

10 (3) The State shall present its case in chief. 
11 (4) The defendaut may present a case in chief. 
12 (5) The State and the defendant may present rebuttal 
13 evidence in successive rebuttals as required. The court for 
14 cause may permit a party to present evidence not of a re-
15 buttal nature, but if the State is permitted to present fur-
16 ther evidence in chief the defendant may respond with fur-
17 ther evidence in chief. 
18 (6) The prosecuting attorney may make a closing argu-
19 ment. 
20 (7) Counsel for the defendant or, if the defendant is pro-
21 ceeding without counselor the court in its discretion per-
22 mits, the defendant, may make a closing argument. 
23 The court may allow both sides to make further argument within 
24 limits it prescribes. If there are two or more defendants and 
25 they do not agree as to their order of proceeding, the court shall 
26 determine their order of proceeding. 

Comment 

Provisions on order of pro
ceeding upon trial are quite com
mon.· See, e. g., Alaska RCrim. 
P. 27(a); Calif. Penal Code §§ 
1093 to 1095; La.Code Crim.P. 
art. 765; Mont.Rev.Codes §§ 95-
1910, 95-1911; Nev.Rev.Stat. §§ 
175.141, 175.151; N.Y.Crim.P. 
Law §§ 260.30, 360.05; Tex.Code 
Crim.P. arts. 36.01, 36.02, 36.07; 
Wis.Stat. § 972.10. 

RCrim.P. 1116ea), and Tex.Code 
Crim.P. art. 36.01(3). See Calif. 
Penal Code § 1093(2); Nev.Rev. 
Stat. § 175.141 (2). 

Clause (2)'s reference to who 
makes the defense opening state
ment is rather similar to provi
sions which specify "the defend
ant or his counsel." See Alaska 
RCrim.P. 27(a) (2); Calif. Penal 
Code § 1093(3); Nev.Rev.Stat. 

The introductory portion here- § 175.141(2). Ct. Pa.RCrim.P. 
of is to the same effect as Calif. 1116(a). Others specify "the de
Penal Code § 1094 and Mont.Rev. fendant." See Mont.Rev.Codes § 
Codes § 95-1911. See La.Code 95-1910Cb); N.Y.Crim.P.Law § 
Crim.P. art. 765; N.Y.Crim.P. 260.30 (4) ; Wis.Stat. § 972.10 
Law § 260.30; Tex.Code Crim.P. (2). Ct. La.Code Crim.P. art. 
art. 36.02. 765(4). Compare Tex.Code Crim. 

Clause (1) is to the same effect P. art. 36.01(5) ("defendant's 
Al k RC ' P 27( '(I) counsel"). Some state constitu-as as a . rIm.. Hj , 

L C d C · P t 765(4) tions provide that a criminal de-a. 0 e l'lm.. ar. , 
Mont.Rev.Codes § 95-1910(b), fendant may defend in person or 
N.Y.Cl'im.P.Law § 260.30(3), Pa. by cOLlnsel 01' both. See United 
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States v. Plattner, 330 F.2d 271, 
275 nn.6-8 (2d Cir. 1964). Under 
such provisi'ons 01' otherwise, 
some states might recognize a 
right on the part of a defendant 
with counsel to make an opening 
statement personally. It seems 
that unless required by state con
stitution no such right should be 
recognized, and that it should be 
left to the court's discretion 
whether to allow a defendant with 
counsel to make an opening state
ment personally. 

In making it permissive rather 
than mandatory for the defense 
to make an opening statement, 
clause (2) accords with Calif. 
Penal Code § 1093(3), La.Code 
Crim.P. art. 765, Mont.Rev.Codes 
§ 95-1910(b), Nev.Rev.Stat. § 
175.141(2), N.Y.Crim.P.Law § 
250.30(4), Pa.RCdm.P. U16(a), 
and Wis.Stat. § 972.10(2). But 
see Alaska RCrim.P. 27(a)(2) 
(ii); Tex.Code Crim.P. art. 36.-
01(5). 

In allowing the defense to elect 
to make its opening statement 
after rather than before the 
state's case in chief, clause (2) 
accords with Alaska RCrim.P. 27 
ea) (2)(ii), Mont.Rev.Codes § 95-
1910(b), Nev.Rev.Stat. § 175.141 
(2), and Pa.R.Cdm.P. U16(a). 
But see La.Code Crim.P. art. 765 
(4); NS.Crim.P.Law § 260.30 
(4). Compare Calif. Penal Code 
§ 1093 (3) (after prosecution's 
case); Tex.Code Crim.P. art. 36.-
01(5) (same). 

Rev.Stat. S 175.141(3), N.Y.Crim. 
P.Law § 260.30(5), (6), Tex. 
Code Crim.P. art. 36.01(4), (6), 
and Wis.Stat. § 972.10(3). Use 
of the term "case in chief" de
rives from F.RCrim.P. 16(a) (1) 
(E) (government's), 16(b) (1) 
(C) (defendant's) and Alaska R 
Crim.P. 27(a) (2)(ii) (State's). 

Clause (5) is rather similar to 
Calif. Penal Code § 1093(4), 
which provides, "The parties may 
then respectively offer rebutting 
testimony only, unless the court 
for good reason, in furtherance 
of justice, permit them to offer 
evidence upon their original 
case," ct. Mont.Rev.Codes § 95-
1910(c); Nev.Rev.Stat.. § 175.-
141 (4); Tex.Cod~ Crim.P. arts. 
36.01(7),36.02; Wis.Stat. § 972.-
10(3), and to N.Y.Crim.P.Law § 
260.30 (7), which provides: 

The people may offer evi
dence in rebuttal of the de
fense evidence, and the defend
ant may then offer evidence in 
rebuttal of the people's rebuttal 
evidence. The court may in its 
discretion permit the parties to 
offer further rebuttal 01' sur
rebuttal evidence in this pat
tern. In the interest of justice, 
the court may permit either 
party to offer evidence upon 
rebuttal which is not technical
ly of a rebuttal nature but 
more properly a part of the 
offering party's original case. 

The last part of clause (5)'s con
Clauses (3) and (4) are to the cluding sentence reflects the view 

same effect as provisions in that since the defendant is en
Alaska RCdm.P. 27(a) (3), Calif. titled to offer evidence in chief 
Penal Code § 1093(2), (3), La. in l'E.sponse to the State's original 
Code Crim.P. art. 765(5), Mont. evidence in chief, he should be 
Rev. Codes § 95-1910(b), Nev. entitled to do so in response to 
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later-permitted State evidence in 
chief. 

Clause (6) is to the same effect 
as provision in Alaska RCdm.P. 
27(a) (4), Calif. Penal Code § 1093 
(5), and Mont.Rev.Codes § 95-
1910(f). See F.RCrim.P. 29.1, 
Maine RCrim.P. 30(a), Nev.Rev. 
Stat. § 175.151, and Wis.Stat. § 
972.10(6), each of which makes 
it mandatory for the prosecution 
to open the closing arguments. 
Cf. La.Code Crim.P. art. 765(6). 
It seems it should not be manda
tOl'y, particularly since this Rule 
applies to bench trials as well as 
jury trials. Under several 'pro
visions, the defense gives the first 
closing argument. See N.Y.Crim. 
P.Law § 260.30(8), (9); Pa.R 
Crim.P. 1116(b). Compare Tex. 
Code Crim.P. art. 36.07 (up to 
court who goes first). It seems 
that since the State has the bur
den of proof and since, as stated 
in the Advisory Committee Note 
to the recently-added F.RCrim.P. 
29.1 (Preliminary Draft, 1970), 
"fair and effective administra
tion of justice is best served if 
the defendant knows the argu
ment actually made by the prose
cution in behalf of conviction be
fore the defendant is faced with 
the decision whether to reply and 
what to reply," the State should 
commence the argument. 

Clause (7) is similar in effect 
to provision in F.RCrim.P. 29.1, 

Alaska RCdm.P. 27(a) (4), Calif. 
Penal Code § 1093(5), La.Code 
Crim.P. art. 765(6), Maine R. 
Crim.P. 30(a), Mont.Rev.Codes § 
95-1910(f), and Nev.Rev.Stat. § 
175.151. The considerations re
garding the reference to who 
makes the defense argument are 
set forth earlier in this Comment, 
in the discussion of clause (2). 

The penultimate sentence dif
fers from the general approach of 
providing a rebuttal argument to 
the prosecution only, see F.R 
Crim.P. 29.1; Alaska RCdm.P. 
27(a)(4); Calif. Penal Code § 
1093(5); La.Code Crim.P. art. 
765(6); Maine RCrim.P. 30(a); 
Mont.Rev.Codes § 95-1910(f) ; 
Nev.Rev.Stat. § 175.151; Wis. 
Stat. § 972.10(6), ct. N.Y.Crim.P. 
Law § 260.30(9); Pa.R.Crim.P. 
1116(b); Tex.Code Crim.P. art. 
36.07. It rather leaves to the 
court's discretion whether to per
mit further argument, and pro
vides for allowing both sides to 
make a further argument, so that 
if the State is permitted to make 
a rebuttal argument the defense 
has an opportunity to be heard as 
to it. C/. Minn.Stat. § 631.07 
(State shall commence and de
fendant conclude the closing ar
gument). 

The last sentence is quite simi
lar to La.Code Crim.P. art. 765 
and Mont.Rev.Codes § 95-1910 
(f). 

Rule 522. [Trial Motion for Acquittal.] 
1 (a) .M~tio.n. After the close of the state's case in chief or at 
2 the close of all the evidence, on motion of the defendant or upon 
3 its own motion, the court shall order the entry of a judgment 
4 of acquittal as to any offense charged or lesser included offense 
5 for which the evidence would not reasonably permit a finding of 
6 guilty beyond a reasonable doubt. 
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Comment 

rrhis is identical in substance 
to many provisions, see, e. g., 
ABA Standards, Trial by Jury 
4.5(a) (Approved Draft, 1968); 
former Uniform Rule 38(a); 
F.R.Crim.P. 29(a); Alaska R. 
Crim.P. 29(a); Calif. Penal Code 
§ 1181.1; Colo.R.Crim.P. 29(a); 
Idaho Crim.R. 29(a); Maine R. 
Crim.P. 29(a); N.J.Rules of 
Court 3 :18-1; N.D.R.Cdm.P. 29 
(a), except that it specifies "any 
offense charged or lesser includ
ed offense" rather than "one or 
more offenses charged" and 
specifies the standard rather than 
merely "the evidence is insuf-

ficient to sustain a conviction." 
As to the standard, see Comment 
to Rule 481(c), supm. 

This takes no position on the 
practice existing in some states 
of allowing the motion to be made 
on the basis of the State's open
ing statement, e. g., where the 
opening statement shows a fatal 
flaw in the State's case. Under 
such a practice it seems the mo
tion should not be granted with
out giving the prosecutor an op
portunity to correct the state
ment. 

1 (b) Reservation of decision on motion. If the motion is made 
2 after the close of the State's case in chief, the court shall rule 
3 upon it before calling upon the defendant to present his case in 
4 chief. If it is made at the close of all the evidence in a jury case, 
5 the court may reserve decision and decide it while the jury is 
6 deliberating or after it returns a guilty verdict or is discharged 
7 without having returned a verdict. 

Comment 

The first sentence is supported 
by ABA Standards, Trial by Jury 
4.5(b) (Approved Draft, 1968) 
and Colo.R.Cdm.P. 29(a) which 
expressly forbid reserving deci
sion where the motion is made 
at the end of the State's case. It 
is also supported by negative in
ference from those provisions 
which, like the second sentence, 
authorize reservation of decision 
if the motion is made at the close 
of all the evidence. 

Rule 523. [Instructions.] 

The second sentence is sub
stantially identical to many pro
VISions. See, e. g., ABA Stand
ard 4.5(b); former Uniform 
Rule 38(b); F.R.Crim.P. 29(b); 
Alaska R.Crim.P. 29(b); Colo. 
R.Cdm.P. 29(b) i Idaho Crim. 
R. 29(b); Maine R. Crim.P. 29 
(a). 

1 (a) Requests for instructions. At the close of the evidence, 
2 or at an earlier time during the trial as the court l'easonably 
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3 directs, any party may "ubmit to the court written requests that 
4 it instruct the jury on the law as set forth in the requests. 

Comment 

This is substantially identical 
to the first sentence of F.R.Crim. 
P. 30, Alaska RCrim.P. 30(a), 
Idaho Crim.R. 30, Maine RCl'im. 
P. 30(b), and N.D.R.Cdm.P. 30 

(b). See ABA Standards, Trial 
by Jury 4.6(b) (Approved Draft, 
1968). The requests must be 
served upon each party by virtue 
of Rille 752(a), inlnt,. 

1 (b) Hearing on instructions. Before closing arguments, the 
2 court shall conduct a hearing out of the presence of the jury, at 
3 which it shall afford the parties an opportunity to be heard as 
4 to what instructions should be given, furnish the parties a copy 
5 of all instructions it proposes to give, and afford them an oppor-
6 tunity to object to any proposed instruction or omission of in-
7 struction. An objection shall state with particularity the mat-
8 ter objected to and the grounds for the objection. If the court 
9 determines /lfter closing arguments that other instructions should 

10 be given, it shall conduct anvther hearing as to them. 

Comment 

This type of proceeding is l'e- by virtue of Rule 754(a) (10), in
quired by ABA Standards, Trial Ira, but this subdivision does not 
by Jury 4.6(c) (Approved Draft, preclude the common practice of 
1968), 110 Ill.Stat. § 67, and conducting an informal confer
Mont.Rev.Codes § 95-1910(d), ence (which pel' Rule 754(a) (13) 
and is strongly recommended in need be recorded only upon re-
2 Wright, Federal Practice & Pro- quest of a party), in addition to 
cedure-Criminal § 484 (1969). the hearing provided hereby. 
The proceeding must be recorded 

1 (c) Time for instructions. The court shall read the instruc-
2 tions to the jury after closing arguments, but if all parties con-
3 sent it may read some or all of them before closing arguments. 

Comment 

Except for giving the court dis- Cd) (Approved Draft, 1968); F.R. 
cl'etion, with the parties' consent, Crim.P. 30; 38 IlI.Stat. § 115-4 
to read some or all of the illstruc- (i); La.Code Crim.P. art. 801; 
tions before closing arguments, "Maine R.Crim.P. 30(b); N.Y. 
this accords with Alaska RCrim. Crim.P.Law § 300.10(1); N.D. 
P. 30Ca). Many other provisions R.Crim.P. 30(a); Pa.R.Crim.P. 
specify giving instructions after 1119 (a). A number of other pro
closing arguments. See, c. g., visions also require ?'eading the 
ABA Stnndards, Trial by Jury 4.6 instructions. See, e. g., Colo.R. 
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Crim.P. 30; Mont.Rev.Codes § 
95-1910(e); Nev.Rev.Stat. § 175.-
161(1); Tex.Code Crim.P. art. 
36.14. See N.D.R.Crim.P. 30(a). 
Requiring the instructions to be in 
writing is necessary to fully af
ford the parties an opportunity to 

object to them before closing ar
guments and to make closing ar
guments in light of the instruc
tions. Further, Rule 531(b), in
InL, requires submitting a copy of 
the instructions to the jury. 

1 (d;' Limitations upon comment and instructions. The court 
2 may not summarize the evidence, express or otherwise indicate 
3 to the jury any personal opinion on the weight or credibility of 
4 any evidence, nor give any instruction regarding the desirability 
5 of reaching a verdict other than a single instruction that informs 
6 the jury sUbstantially as follows: 
7 (1) In order to return a verdict, each juror must agree 
8 thereto; 
9 (2) Jurors have a duty to consult with one another and 

10 to deliberate with a view to reaching an agreement, if it can 
11 be done without violence to individual judgment; 
12 (3) Each juror must decide the case for himself, but only 
13 after an impartial consideration of the evidence with his 
14 fellow jurors; 

15 (4) In the course of deliberations, a juror should not 
16 hesitate to reexamine his own views and change his opinion 
17 if convinced it is erroneous; and 
18 (5) No juror should surrender his honest conviction as 
19 to the weight or effect of the evidence solely because of the 
20 opinion of his fellow jurors, or for the mere purpose of re-
21 turning a verdict. 

Comment 

In prohibiting summarization 
of the evidence, this accords with 
La.Code Crim.P. arts. 772,806 and 
Tex.Code Crim.P. art. 36.14, and 
with the ABA House of Delegates' 
decision to delete ABA Standards, 
Trial by Jury 4.7 (Tentative 
Draft, May 1968), which would 
have permitted some summariza
tion and comment upon the evi
dence. CI. Colo.R.Crim.P. 30 
(court "shall not comment upon 
the evidence"). 

The prohibition on indicating 
personal opinion on the evidence 
is very similar to that in ABA 
Standards, The Function of the 
Trial Judge 5.6(a) (Approved 
Draft, 1972). See La.Code Crim. 
P. arts. 772, 806; Tex.Code Crim. 
P. art. 36.14. 

The balance of this subdivision 
derives from ABA Standards, 
Trial by Jury 5.4(a) (Approved 
Draft, 1968). See ABA Si,olnd-
ards, The Function of the Trial 
Judge 5.12(b). 
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1 (e) Objections after instructions. Before the jury retires for 
2 deliberations, each party shall be afforded an opportunity out 
3 of the hearing of the jury and, upon the request of any party, 
4 out of the presence of the jury, to object to any instruction or 
5 omission of instruction. Unless otherwise permitted by the court 
6 in the interest of justice, a party may object only to a matter 
7 to which he could not reasonably have objected under subdivision 
8 (b). An objection shall state with particularity the matter ob-
9 jected to and the grounds for the objection. 

Comment 

Th.e first sentence is substan
tially identical to provision in F.R. 
Crim.P. 30 and, except for pro
ceeding oui of the jury's presence 
only upon request, to provision in 
former Uniform Rule 39, Alaska 
R.Cl'im.P. 30Ca), and Maine R. 
Crim.P.30. 

The second sentence reflects the 
view that except as to matters 
to which the party could not rea
sonably have objected at the hear
ing on instructions-e. g., the 
manner of reading the instl'uc' 

tions, see 2 Wright, Federal Prac
tice & Procedure-Criminal § 484 
at 287 (1969), or mis1'eading of 
them-the party should be able to 
object at this late point only if 
permitted by the court in the in
terest of justice. 

The last sentence is to the same 
effect as provision in ABA Stand
ards, Trial by Jury 4.6(c) (Ap
proved Draft, 1968), former Uni
form Rule 39, F.R.Crim.P. 30, 
Alaska R.Crim.P. 30Ca), and 
Maine R.Cl'im.P. 30(b). 

1 (f) Failure to object. Unless otherwise permitted on the 
2 'ground that it is required in the interest of justice, no party may 
3 assign as error any instruction or omission of instruction unless 
4 he objected thereto under subdivision (b) or (e). 

Comment 

This is very similar to provi
sion in former Uniform Rule 39, 
F.R.Crim.P. 30, Alaska R.Crim.P. 
30(a),Maine R.Crim.P. 30Cb), 
and Pa.R.Crim.P. i119(b). ct. 
Mont.Rev.Codes § 95-1910Cd); 
Wis. Stat. § 972.10(5). The "un-

less" clause derives from the last 
sentence of ABA Standards, Trial 
by Jury 4.6(c) (Approved Draft, 
1968). Ct. Calif. Penal Code § 
1259; 2 Wright, Federal Practice 
& Procedure-Criminal § 484 at 
290-91 (1969). 
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PART 3 

SUBMISSION TO JURY 

Rule 531. [Retirement of Jury.] 

1 (a) Directions upon retirement. The court shall direct the 
2 jury to select one of its members to preside over the deliberations 
3 and sign any verdict agreed upon, and admonish the jurors that 
4 until they are discharged as jurors in the case they may com-
5 municate upon subjects connected with the trial only while the 
6 jury is convened in the jury room. 

Comment 

As to the court's direction, this 
accords with Fla.RCrim.P. 3.391. 
Ct. Alaska R.Crim.P. 27(e); La. 
Code Crim.P. art. 792; Pa.R.Crim. 
P. 1120(a); Tex.Code Crim.P. 
art. 36.26. As to the description 
of the presiding juror's duties, 

this accords with La.Code Crim.P. 
art. 792. See Alaska RCrim.P. 
27(e). 

As to the admonition, see Alas
ka RCdm.P. 27(c)(2). 

1 (b) Submission of instructions and verdict forms. The court 
2 shall submit to the jury one or more copies of the written in-
3 structions and appropriate written forms of verdict. 

As to the instructions, this ac
cords with Calif. Penal Code § 
1137, Colo.RCrim.P. 30, Nev.Rev. 
Stat. § 175.441(2), N.D.R.Crim. 
P. 30Ca', and Tex.Code Crim.P. 
art. 3(u8. See pages 119-20 of 
Commentary to ABA Standards, 
Tl'ial by Jury 4.6(d) (Approved 

Drag, 1968). As to verdict 
furms, this accords with Colo.R 
Crim.P. 31(a)(1) and 38 III.Stat. 
§ 115-4(j). See La.Code Crim.P. 
art. 809. Ct. Fla.RCrim.P. 3.400 
(b); N.Y.Crim.P.Law § 310.20 
(2). Compare F.R.Civ.P. 49(b). 

1 (c) Submission of exhibits. The court shall submit to the jury 
2 all exhibits, other than depositions, received in evidence,' except 
3 exhibits which: 

4 (1) The parties agree shaH not be submitted; or 

5 (2) The court, upon motion of a party made any time be-
6 fore the jury retires, excludes from the submission. The 
7 cOllrt may grant the motion if it appears (i) the submission 
8 would unduly prejudice the party 01' (ii) the exhibit would 
9 likely be improperly used by th('~ jury. 
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Comment 

This is to the same effect as 
ABA Standards, Trial by Jury 5.1 
(Approved Draft, 1968), except 
that rather than having the 
court's discretion operate on the 
question whether to submit ex
hibits it has it operate on the 
question whether to exclude them 
:Erom the submission. It Fleems 
that the general rule should be 
that all exhibits (other than depo
sitions) should be submitted, be
cause if the court picks and choos
es among them the jury is likely 
to infer that the court deems those 
chosen more significant than 
those not chosen and is likely to 
place undue emphasis upon them. 

Under clause (1), if the exhib
its are voluminous the parties 
might agree that some of them 
need not be sent to the jury room. 

The factors set forth in clause 
(2)'s last sentence derive from 
subdivision (b) (ii) and (iii) of 
the ABA Standard. Other provi
sions which give the court discre
tion as to which exhibits other 
than depositions should be sub
mitted include Fla.R.Crim.P. 3.400 
(a), Mont.Rev.Codes § 95-1913 
(c), N.Y.Crim.P.Law § 310.20, 
and Pa.R.Crim.P. 1114. As stated 
in the Commentary to the ABA 
Standard, there is a split of au
thority on whether it is error to 
send written confessions or ad
missions to the jury room, and it 
would appear that they should 
normally be excluded under clause 
(2) as unduly prejudicial. 

1 (d) Submission of other evidence. Upon agreement of the 
2 parties, the court shall submit to the jury other evidence 
3 which has been received, including any part of a deposition or 
4 of a prepared transcript or recording of the testimony. 

Comment 

It seems that if the parties 
agree, depositions or parts of the 
transcript should be submitted to 

the jury. See Md.R.Proc. 558(d) 
(depositions with parties' agree
ment and court's consent). 

Rule 532. [Jury Deliberations.] 

1 The jurors shall be kept together for deliberations as the court 
2 reasonably directs. If the court permits the jury to recess its 
3 deliberations, it shall adrnonish the jurors not to discuss the case 
4 until they reconvene in the j my room. If the deliberations are 
5 recessed, the jurors shall be sequestered unless, upon consent of 
6 the parties, the court otherwise orders. 

Comment 

The first sentence is subject to by Jury 5.4(b) (Approved Draft, 
that part of ABA Standards, Trial 1968), which states, "The court 
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shall not require or threaten to 
require the jury to deliberate for 
an unreasonable length of time or 
for unreasonable intervals." 

The second sentence derives 
from Alaska R.Grim.P. 27(c) (2), 

(e) (2). Ct. Tex.Gode Grim.P. art. 
35::~3. 

The last sentence accords with 
Alaska R.Grim.P. 27(e)(2) and 
Tex.Code Grim.P. art. 35.23. Cf. 
Fla.R.Grim.P.3.370(b). 

Rule 533. [Jury Request to Review Evidence.] 
1 If the jury, after retiring for deliberations, requests a review 
2 of any evidence, the court, after notice to the parties, shall re-
3 call the jury to the courtroom. If the jury's request is reason-
4 able, the court shall have any requested pOl'tion of the testimony 
5 read or played back to the jury and permit the jury to reexamine 
6 any requested exhibit received in evidence. The court need not 
7 submit evidence to the jury for review beyond that specifically 
8 requested by the jury, but the court also may have the jury re-
9 view other evidence relating to the same factual issue .in order 

10 to avoid undue emphasis on the evidence requested. If it is likely 
11 that the jury cannot otherwise adequately consider any evidence 
12 reviewed, the court may permit the jury to take the evidence, in-
13 cluding any part of a deposition or of a prepared transcript or 
14 recording of the testimony, to the jmy room if it appears (1) 
15 no party will be unduly prejudiced and (2) the evidence is not 
16 likely to be improperly used by the jury. 

Comment 

'rhe first three sentences hereof 
are to the same effect as ABA 
Standards, Trial by Jury 5.2 (Ap
proved Draft. 1968). Gompare 
Calif. Penal Gode § 1138; Fla.R. 
Crim.P. 3.410; Mont.Rev.Codes § 
95-1913 (d); Nev.Rev.Stat. § 175.-
451; N.Y,Grim.P.Law § 310.30; 
Tex.Gode Crim.P. art. 36.28, 

Under the second sentence, if 
the jury's request is reasonable, 
the court must permit the jury to 
reexamine exhibits even though 

they have been excluded from the 
submission under Rule 531(c), su
pra. 

The last sentence is rather simi
lar to provision in La.Gode Grim. 
P. art. 793 and Tex.Gode Grim.P. 
art. 36.25. The reference "any 
evidence reviewed" includes not 
only that requested but also any 
evidence submitted under the 
third sentence to avoid undue em
phasis. 

Rule 534. [AdditioJial Instructions.] 
1 (a) Upon l'cquest by jury. If the jury, after retiring for de-
2 liberations, requests additional information, the court, after no-
3 tice to the parties, shall recall the jury to the courtroom and give 
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4 additional instructions necessary to respond properly to the re-
5 quest or direct the jury's attention to a portion of the original iu-
6 structions. 

Comment 

This is quite similar to ABA 
Standards, Trial by Jury 5.3(a) 
(Approved Draft, 1968). Cf. 
Calif. Penal Code § 1138; Fla.R. 

Crim.P. 3.410; La.Code Crim.P. 
art. 808; Mont.Rev.Codes § 95-
1913(d); Nev.Rev.Stat § 175.451; 
N.Y.Crim.P.Law § 310.30. 

1 (b) For correction or clarification. The court, after notice 
2 to the parti~1s, may recan the jury to the courtroom and give it 
3 additional instructions in order to: 
4 (1) Correct 01' withdraw an erroneous instruction; 

5 (2) Clarify an ambiguous instruction; or 
6 (3) Instruct the jury on any matter . which should have 
7 been covered in the original instructions. 

Comment 

This is substantkilv identical to 
ABA Standards, Trial by Jury 5.3 
(c) (Approved Draft, 1968) and 
ABA Standards, The Function of , 

the Trial Judge 5.11(b) (Ap
proved Draft, 1972). Cf. Fla.R. 
Crim.P. 3.420; Pa.R.Crim.P. 1119 
(c). 

1 (c) Other instructions. If the court gives additional instruc-
2 tiol1s, it also may give or repeat other instructions in order to 
3 avoid undue emphasis on the additional instructions. 

Comment 

This is to the same effect as 
ABA Standards, Trial by Jury 5.3 
(b) (Approved Draft, 1968). 

1 (d) Hearing; instructions; objections; failure to object. Be-
2 fore giving additional instructions the court shall conduct a hear-
3 iug as provided in Rule 523(b). Rules 523(d), (e), and (f) 
4 and 531 (b) apply to additional instructions. 

Comment 

This is similar in effect to ABA the additional instructions must 
Standards, Trial by Jury 5.3(d) be submitted to the jury. See the 
(Approved Draft, 1968). Cf. Tex. Commentary to the ABA Stand
Code Crim.P. art. 36.27. Like the ard. 
original instructions, a copy of 
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Rule 535. [Verdict.] 

1 (a) Form. The verdict shall be in writing and be general [but 
2 if the defendant interposes a defense that cannot be reflected in 
3 a general verdict and evidence thereof is given at trial, the jury, 
4 if it so finds, shall declare the finding in its verdict]. [The ver-
5 dict shall be accompanied by any special findings required by 
6 law.] With the consent of the parties, the court may authorize 
7 rendition of a sealed verdict under conditions it directs. 

Comment 

Requiring the verdict to be in 
writing is in line with many pro
visions. See, e. g., Alaska R.Crim. 
P. 27(e); Colo.R.Crim.P. 31(a) 
(3); Fla.R.Crim.P. 3.440; La. 
Code Crim.P. art. 810; Mont.Rev. 
Codes § 95-1915(a); Tex.Code 
Crim.P. art. 37.04. 

The requirement that the ver
dict be general derives from Mont. 
Rev.Codes § 95-1909(h) and Tex. 
Code Crim.P. art. 37.07(1). As 
pointed out in 2 Wright, Federal 
Practice & Procedure-Criminal § 
512 (1969), "Special verdicts 
might be acceptable if the only 
duty of the jury were to find the 
facts. leaving it to the court to 

apply the law," but "In criminal 
cases, however. it has always been 
the functicn of the jury to apply 
the law, as given by the court in 
its charge, to the facts." 

Some states may deem it appro
priate to include one or both of 
the bracketed references. The 
first derives from N.D.R.Crim.P. 
31(e) (4). Ct. Alaska R.Crim.P. 
3l( e)(2). 

The last sentence is rather simi
lar to former Uniform Rule 40(a), 
Alaska R.Crim.P. 31(f), Colo.R. 
Crim.P. 31Ca) (2), Fla.R.Crim.P. 
3.470, 38 I1I.Stat. § 115-4(l), and 
Pa.R.Crim.P. 1121. 

1 (b) Return. The verdict must be unanimous. It shall be re-
2 turned by the jury in open court. 

Comment 

This is in accord with many 
provisions. See, e. g., F.RCrim.P. 
31 ea); Alaska R.Crim.P. 31 ea) ; 
Colo.RCrim.P. 31(a) (3); Maine 
RCdm.P. 3Ha); Mont.Rev.Codes 
§ 95-1915(a); Nev.Rev.Stat. § 
175.481; N.D.RCrim.P. 31(b). 

except first degree murder). It is 
so required even in the states with 
constitutions permitting non
unanimous verdicts in misde
meanor cases. Compare Idaho 
Con st. art. 1, § 7 with Idaho 
Cdm.R 31(a); Mont.Const. art. 
3, § 23 with Mont.Rev.Codes §§ 

Jury unanimity is required in 95-1915(a), 95-2006(a); Okla. 
all criminal cases in almost all the Con st. art. 2, § 19 with 22 Okla. 
states. But see La.Code Crim.P. Stat. § 921; Tex.Const. art. 5, § 
art. 782 (9/12 where punishment 13 with 'rex.Code Crim.P. arts. 
not necessarily at hard labor); 37.02-37.05. It is interesting 
Ore.Const. art. 1, § 11 (10/12 to note that the Montana stat-
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utes were amended to substitute 
a unanimity requirement for the 
former allowance of 2/3 verdicts 
for misdemeanors and cases in 
and appeals from justice and po
lice courts in 1973, afte1' the Court 
in Apodaca v. Oregon, 406 U.S. 
404, 92 S.Ct. 1628, 32 L.Ed.2d 184 
(1972) held that the Constitution 
does not require unanimous ver
dicts in state criminal trials.1 

Moreover, it should be noted 
that thp five-man majority in Ap
odaca included one justice (Pow
ell) who believed, with the foul' 
dissenters, that the Sixth Amend
ment requires unanimity, id. at 
369-71 (concurring opinion) (he 
,vas the only justice to conclude 
that the Fourteenth Amendment 
requires less for juries than the 
Sixth) and one justice (Black
mun) who stated: 

My vote means only that I can
not conclude that the system 
is constitutionally offensive. 
Were I a legislator, I would dis
favor it as a matter of policy. 
Our test here, however, is not to 
pursue and strike down what 
happens to impress us as unde
sirable legislative policy. [1 d. 
at 366 (concu rring opinion).] 

Apodaca leaves it open for the 
states to dispense with the re
quirement of unanimous verdicts. 
For each of the reasons discllssed 
below, it seems they should not do 
so. 

Uniformity 
It seems there should be uni

formity as to defendants' entitle
ment to a unanimous jury. Under 
Apoda.c(~, unanimity remains re
quircd in the federal courts by tho 
Sixth Amendment, and it is still 

required in almost all the states. 
According to the Commentary to 
ABA Standards, Trial by Jury 1.1 
(d) (Approved Draft, 1968), "the 
great majority of states" would 
have to change their state consti
tutions to alter this. (Some state 
constitutions CX1J1'Cssly require 
unanimity, and Apodaca should not 
impel courts to construe those 
which do not to allow non-unanim
ity, since only a minority of the 
A1Jodaca Court so construed the 
Sixth Amendment.) 'l'he almost 
"unanimous verdict" of the states 
that criminal juries should be 
unanimous deserves great respect. 

Reliability 
As stated in Holtzoff, Modem 

TTends in Tl'ial by Ju1'1}, 16 Wash. 
& Lee L.Rev. 27 (1959), "Unanim
ity is important and vital, for two 
reasons: first, it leads to a more 
thorough consideration of the 
questions at issue and a more 
careful deliberation in the jury 
room than might otherwise be the 
case, since debate and discussion 
must continue until a unanimous 
verdict is reached j and second, 
the fact that the verdict is unani
mous is in itself strong assurance 
of its fairness and justice." That 
continuation of the unanimity re
quirement is essential to the main
tenance of the jury':; reliability is 
shown in the A1Jodaca dissent of 
Mr. Justice Douglas (joined by 
Brennan and Marshall, JJ.) : 

[Abandoning unanimity] elimi
nates the circumstances in 
which a minority of jurors (a) 
could have rationally persuaded 
the entire jury to acquit, or (b) 
while unable to persuade the 
m~'tjority to acquit, nonetheless 
could have convinced th'3iTI to 
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convict only on a lesser-included 
offense. * * * 

The diminution of verdict re., 
liability flows from the fact 
that nonunanimous juries need 
not dobate and deliberate as 
fully as must unanimous juries. 
As soon as the requisite major
ity is attained, further consider
ation is not required * * * 
even though the dissident jurors 
might, if given the chance, be 
able to convince the majority. 
Such persuasion does in fact oc
casionally occur in States where 
the unanimous requirement ap
plies: "In roughly one case in 
ten, the minority eventually suc
ceeds in reversing an initial ma
jority, and these may be cases 
of special importance." [Citing 
Kalvin & Zeisel, The American 
Jury 490 (1966).J * * .j(. 

It is said that there is no evi
dence that majority jurors will 
refuse to listen to dissenters 
whose votes are unneeded for 
conviction. Yet human experi
ence teaches that polite and aca
demic conversation is no substi
tute for the earnest and robust 
argument necessary to reach 
unanimity. * * 'y" [IJn Apo
daca's [10-2 verdict] case, what
ever courtesy dialogue trans
ph'ed could not have lasted more 
than 41 minutes. I fail to un
derstand why the Court should 
lift from the States the burden 
of justifying so radical a de
parture from an accepted and 
applauded tradition and instead 
demand that these defendants 
docllment with empirical evi
dence what has always been 
thought to be too obvious for 
fUrther study. [ld. at 388-90 
(dissenting opinion).J 
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The commentators agree that re
taining unanimity is essential to 
maintain the jury's reliability. 
See 24 Case W.Res.L.Rev. 227, 
230-31 (1972) i 7 Ga.L.Rev. 339, 
351-53, 357 (1973) i 86 Harv.L. 
Rev. 148, 153n.38 (1972); 51 N.C. 
L.Rev. 134, 139 (1972). More
over, contrary to Mr. Justice 
Douglas' implied admission, it 
seems that there is empirical evi
dence which indicates that major
ity jurors refuse to listen to dis
senters whose votes are unneeded 
for conviction. As stated in 86 
Harv.L.Rev. 148, 153 (1972): 

Empirical evidence exists to in
dicate that, in nonunanimous 
verdict states, the jury often 
stops deliberating once the req
uisite majority is reached. One 
study found thclt in states re
quiring a unanimous verdict, 
only 2.4% of all juries are hung 
by one or two dissenters. Yet 
the number of ten or eleven man 
majority verdicts in Oregon con
stitutes 25 % of all cases for 
which non unanimous verdicts 
are possible. 

ACC01'd, 24 Case W.Res.L.Rev. 339, 
353 (1973); 7 Ga.L.Rev. 339, 353 
(1973) i 7 VaI.U.L.Rev. 249, 252-
53 (1973). 

Change would alter conviction
acquittal ratio 

Nonunanimity "permits prose
cutors * * .", to enjoy a con
viction-acquittal ratio substantial
ly greater than that ordinarily re
turned by unanimous juries," 
whereas the Court in Williams v. 
Florida, 399 U.S. 78, 101-02, 90 
S.Ot. 1893, 26 L.Ed.2d 446 (1970) 
had indicated a change in criminal 
juries would be upheld only if not 
necessarily disadvantageous to de-
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fendants. Apodaca at 388, 390 
(Douglas, J., dissenting). Kalven 
and Zeisel's studies show that in 
cases that would otherwise be 
"hung" with one, 2, or 3 dissent
ers, "Louisiana wins 44 cases for 
every 12 that it loses," and that 
"by eliminating the one-and-two
dissenting juror cases, Oregon 
does even better, gaining 4.25 con
victions for every acquittal." I d. 
at 391 (dissent). Other authori
ties agree that non unanimity ap
peal'S to disadvantage defendants. 
See Commentary to ABA Stand
ards, Trial by Jury 1.1(d) (Ap
proved Draft, 1968); 24 Case 
W.Res.L.Rev. 227, 239-40 (1972); 
51 N.C.L.Rev. 134, 141-42 (1972) ; 
18 Vil1.L.Rev. 302, 308 (1972). 

Effectuating proof beyond rea
sonable doubt requirement 

Retaining unanimity is required 
to effectuate the defendant's right 
to be convicted only on proof be
yond a reasonable doubt. As stat
ed in the Apodaca dissent of Mr. 
Justice Marshall (joined by Bren
nan, J.) : 

The Court asserts that when a 
jury votes nine to three for con
viction, the doubts of the three 
do not impeach the verdict of 
the nine. The argument seems 
to be that since, under WiU
iam.s, nine jurors are enough to 
convict, the three dissenters are 
mere surplusage. But there is 
all the difference in the world 
between three jurors who are 
not there, and three jurors who 
entertain doubts after hearing 
all the evidence. In the first 
case we can never know, and it 
is senseless to ask, whether the 
pl'oSecutol' might have pm'sua
ded additional jUl'<)l'S h~~ they 
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been present. But in the second 
case we know what has hap
pened: the prosecutor has tried 
and failed to persuade those ju
rors of the defendant's guilt. 
In such circumstances, it doeR 
violence to language and logic 
to say that the government has 
proved the defendant's guilt lJe
yond a reasonable doubt. 

It is said that this argument 
is fallacious because a dead
locked jury does not, under our 
law, bring about an acquittal or 
bar a retria1. .)) 'Y,. .») But 
·x· ·x· ·x· the reasonable-doubt 
rule, properly viewed, simply es
tablishes that, as a prerequisite 
to obtaining a ",did convictiolJ. 
the prosecutOl' must overcome 
all of the jury's reasonable 
doubts; it does not, of itself, 
determine what shall happen if 
he fails to do so, That is a 
question to be answered with 
reference to a wholly different 
constitutional prOVIsIon, the 
Fifth Amendment ban on double 
jeopardy'» .,.; ,x', 

·x· .Y,. .,.; The State is free, 
consistent with the ban on 
double jeopardy, to treat the 
verdict of a nOlllll1animous jury 
as a nullity rather than as an 
acquittal. .,.; .):. .", Because the 
second trial may vary substan
tiall~r from the first, the doubts 
of the dissenting jurors at the 
first trial do not necessarily im
peach the verdict of a new jury 
on retrial. But that conclu
sion is wholly consistent with 
the view that the doubts of dis
senting jmors create a constitu
tional bar to conviction at the 
trial that produced those doubts. 
[I d, at 400-02 (dissent).J 
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See also id. at 391-93 (Douglas, J., 
dissenting). Other authorities, 
after carefully analyzing the ques
tion, also conclude that jury unan
imity is needed to effectuate the 
proof beyond a reasonable doubt 
requirement. See 24 Case W.Res. 
L.Rev. 227, 230-32 (1972); 7 Ga. 
L.Rev. 339, 358-61 (1973); 86 
Harv.L.Rev. 148, 154-55 (1972); 
51 N.C.L.Rev. 134, 140 (1972); 7 
Val.U.L.Rev. 249, 258-62 (1973); 
18 Vill.L.Rev. 302,312-13 (1972). 
As stated in 24 Case W.Res.L.Rev. 
227, 232 (1972) : 

The function of the reason
able doubt standard to inspire 
community trust in criminal 
verdicts is ,x- -x- -x- diminished 
by majority verdicts. Although 
the Court emphasized that a 
"substantial majority" was in
volved in the Johnson decision, 
the knowledge that one can be 
convicted while a substantial mi
nority, 25 percent, remains un
convinced can only lessen com
munity trust in the system. 
The potential for community 
distrust is especially great 
since, as pointed out by Mr. 
Justice Stewart, it is possible 
that a member of a minority 
group may be convicted by a 
jury split along identifiable 
group lines. 

Function of jury as providing 
judgment of cross-section of 
community 

Retaining unanimity is essen
tial to effectuate the jury's func
tion in providi.ng the judgment of 
a Cl'oss-section of the community. 
As stated by Mr. Justice Stewart 
(joined by Brennan and Marshall, 
JJ.) in his dissent from A1Jodaca's 
companion case, Johnson v. Louisi-

ana, 406 U.S. 356, 92 S.Ct. 1620, 
32 L.Ed.2d 152 (1972): 

[O]nly a unanimous jury [im
partially] selected can serve to 
minimize the potential bigotry 
of those who might convict on 
inadequate evidence, or acquit 
when evidence of guilt was clear. 
* ;.:. ;.:- And community confi
dence in the administration of 
criminal justice cannot but be 
corroded under a system in 
Which a defendant who is con
spicuously identified with a par
ticular group can be acquitted 
or convicted by a jury split 
along group lines. The require
ments of unanimity and impar
tial selection thus complement 
each other in ensuring the fair 
performance of the vital func
tions of criminal court jury. 
[/d. at 398 (dissent).] 

See id. at 396 (Brennan, J., dis
senting). Commentators agree 
that unanimity is needed to ef
fectuate the jury's ftD1ction in pro
viding the judgment of a com
munity cross-section. In 24 Case 
W.Res.L.Rev. 227, 241 (1972), it 
is pointed out: 

[T]he cases holding that * .)) 
exclusion violates the equal pro
tection clause were decided in a 
context of unanimity. Their 
logical inference, then, is that 
l'epresentation on a jury in
cludes the l'ight to determine 
the outcome of a case. In deem
ing the right of a juror to ex
tend only as far as discussion, 
Apodaca made a part of t.he 
jury merely advisory, not fact
determining. 

.x- * ~:- [OJnly where three 
(Oregon) or foul' (Louisiana) 
minority group members are on 
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the jury will the nonminority 
group members have to listen 
to minority views. The proba
bility of such heavy representa
tion of minorities on juries is 
statistically low and is made 
even lower by jury panel selec
tion processes and voir di1'e. 

In 8 New England L.Rev. 104, 
106-07 (1972), it is observed: 

Duncan [v. Louisiana, 391 U.S. 
145, 88 S.Ct. 1444, 20 L.Ed.2d 
491 (1968) J stipulated that the 
purpose of trial by jury -x- * .~ 

is to protect against the "over
zealous prosecutor." [Now J a 
prosecutor, knowing that he 
must convince only nine (or 
ten) of the jurol's, can simply 
concentrate upon the present
ment of proof geared to the 
background and ethnical beliefs 
of the majority of jurors whom 
he knows to be represented on 
the jury. Although the minor
ity faction may identify more 
closely 'yith the defendant, the 
prosecution can choose to ignore 
that faction completely. 

See 7 Ga.L.Rev. 339, 354-55 
(1973); 86 Harv.L.Rev. 148, 154 
(1972); 51 N.C.L.Rev. 134, 138 
(1972); 7 Val.U.L.Rev. 249, 253-
54 (1973). 

Preventing hung juries is an in
sufficient reason 

Some object to unanimity as al
lowing a jury to be "hung" by one 
or two "irrational" holdouts. Mr. 
Justice Marshall (joined by Bren
nan, J.) feels that "if the jury has 
been selected properly, and every 
juror is a competent and rational 
person, then the 'irrationality' 
that en tel'S into the deliberation 
process is precisely the essence of 

the right to a jury trial." Apo
daca at 402 (dissent). But be
yond that, Kalven & Zeisel, The 
American Jury 462-63 (1966) has 
found: 

[JJ uries which begin with an 
overwhelming majority in either 
direction are not likely to hang. 
It requires a massive minority 
of 4 01' 5 jurors at the first vote 
to develop the likelihood of a 
hung jury. 

* -x- * [IJt follows that the 
case itself must be the primary 
cause of a hung jury. 

* -x- * -)(- -x-

* * -x- [FJ 01' one or two 
jurors to hold out to the end, it 
would appeal' necessary that 
they had companionship at the 
beginning of the deliberations. 

Accordingly, the "traditional por
trayals depicting 11 frustrated ju
rors trying vainly to convince a 
twelfth that the defendant is 
guilty" and of "one stubborn lout 
who refuses to take the responsi
bility seriously and relishes the 
attention he receives by vying 
with the other 11" lack factual 
basis, so that <la provision permit
ting majority verdicts is not mere
ly a device for pre-empting the 
veto of a single obstinate juror, 
but is a means whereby the jury is 
permitted to return a verdict 
where there was actual disagree
ment as to whether the defend-
ant's guilt was proven beyond a 
reasonable doubt." 7 VaI.U.L.Rev. 
249, 254-55 (1973). See 7 Ga.L. 
Rev. 339, 362-63 (1973). 

Nor is abandoning unanimity 
supportable on the ground of 
avoilling juror bribery: 

A final reason given for em
ploying the majority verdict is 
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that it prevents one or two cor
l'upt jurors who have been 
bribed * * ;.:. from .r. .r. * 
hanging a jury * * ,Ii-. [NJo 
one has yet offered any data to 
support such a contention. The 
Chicago jury study, on the other 
hand, has presented some evi
dence to refute this proposition. 
In approximately 200 cases of 
hung juries studied and report
ed, the trial judge did not even 
suggest that anything was sus
picious about the result. Fur
thermore ,x, .r. .), most hung 
juries have a minority of foul' 
or five, at least on the first bal
lot. This implies either that 
there is no corruption of jurors, 
or that if there is, it is on such 
a wide scale that a statutory 
provision allowing nine or ten 
jurors to return a verdict would 
not solve the problem. 

Even if a problem of this na
ture can be shown to exist, 
merely dispensing with the 
unanimous verdict requirement 
* ;.:. ,x, will not necessarily re
solve the problem. If such prob
lem actually becomes a threat 
to our judicial system, a better 
solution would be to screen pro
spective jurors more exhaustive
ly rather than to deprive a de
fendant of his claim to a unani
mous verdict. 

7 Val.U.L.Rev. 249, 257-58 (1973). 
See Kalven & Zeisel, The A1ne1'i
can JU1'Y: Notes tOT an English 
Controversy, 48 Chi.Bar Rec. 195, 
200-01 (1967); 7 Ga.L.Rev. 339, 
362-63 (1973). 

Some say unanimity should be 
abandoned to relieve the state 0£ 
the economic burden of retrying 
cases that have resulted in hung 
juries. The savings would be lim
ited, because of the approximate
ly 5% of cases that produce hung 
juries, less than half have as few 
as two dissenters and only slightly 
over half (56 %) as few as three, 
see Kalven & Zeisel, The Ameri
can Jury 460 (1966), and, further, 
"unless the case involves a capital 
offense or has received some cali
bration of notoriety, most prose
cutors will not retry a case where 
there has been a hung jury" so 
"while the potential exists for sav
ings in sli'ghtly over two out of 
every 100 criminal trials, in real
ity the actual savings are only a 
fraction of that amount." 7 Val. 
U.L.Rev. 249, 252 (1£)73). See 7 
Ga.L.Rev. 339, 364 (1973) ("tri
fling economics are not generally 
considered a sufficient reason to 
abandon constitutional safeguards 
aimed at protecting basic human 
rights") . 

1 '1'11('1'0 i.q llllallilllity in tllr ('ritid.~m of Apodaca-each of the 14 c'asC'llotcs 
which hm; brrll writt('11 011 the ea):!' is (,l'itical of its hol<ling'. firc 24 ('ase W. 
Ups.L.U('y. 227 (1072); 4G ('olln.H .• T. 700 (1072); 7 Ga.L.Hpy. 330 (1073); 
61 GC'o.L .. r. 22:3 (1072); ~fi Hat·\,.L.Hm'. H~ (1072); 8 Np\\' 1~nglnn<l L.Hry. 
104 (1972); 51 N.C.L . .i.{cy. I:H (l0/2); 7 Ruffolk L.HC'\'. 702 (10n); 40 ~l'(,lln. 
L.Up\'. HI (1072); 2:i U.Fla.L.Hl'Y. aRR (10Ta); 7 Val.U.L.Hc\'. 2·1f) (107a); 18 
Yill.L.Hey. a02 (1072); 8 Wakl' Fen'pst L.Be\'. G10 (1072); 0 ,Yillamette hJ. 
15ti (107a). 

1 (c) Several defendants. If there are two or more defendants, 
2 the jury may return a verdict with respect to any defendant as 
3 to whom it agrees. 
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Comment 

This accords with Fla.R.Crim.P. 
3.520. See Calif. Penal Code § 
1160; N.J.Rules of Court 3 :19-1; 
Pa.R.Cdm.P. 1120(c); Tex.Code 
Crim.P. art. 37.11. Ct. former 
Uniform Rule 40(c); F.R.Crim. 

P. 31(b); Colo.R.Crim.P. 31(b); 
Maine RCrim.P. 31(b) ; Mont.Rev. 
Codes § 95-1915(b); Nev.Rev. 
Stat. § 175.491; N.D.R.Crim.P.31 
(b). Compare N.Y.Crim.P.Law § 
310.70. 

1 (d) Several offenses. If there are two or more offenses for 
2 which the jury could return a verdict, it may return a verdict 
3 with respect to any offense, including a lesser included offense 
4 for which verdict forms are submitted, as to which it agrees. 

Comment 

With respect to multiple charg
es, this is in line with Calif. Penal 
Code § 1160, N.J.Rules of Court 
3 :19-1, and Pa.R.Crim.P. 1120(d), 
(e). Compare N.Y.Crim.P.Law § 
310.70. As to included offenses, 
except for specifying submission 
of verdict form::;, ct. N.Y.Crim.P. 
Law § 300.50, this is similar in 
effect to numerous provisions . 

• 

See, e. g., former Uniform Rule 
40(d); F.R.Crim.P. 31(c); Alas-
ka R.Cl'im.P. 31( c); Calif. Penal 
Code § 1159; Colo.R.Cl'im.P. 31 
(c) ; Maine R.Crim.P. 31(c); 
Mont.Rev.Codes § 95-1915(c); 
Nev.Rev.Stat. § 175.501; N.D.R. 
Crim.P. 31(c); Tex.Code Crim.P. 
art. 37.08. 

1 (e) Poll of jury. Unless waived by the parties, the jury shall 
2 be polled upon the return of a verdict. The poll shall be con-
3 ducted by the court 01' clerk of court asking each juror individual-
4 ly whether the verdict announced is his verdict. If any juror 
5 does not respond in the affirmative, the court may direct the 
6 jury to retire for further deliberations or declare a mistrial. 

Comment 

This is to the same effect as 
many provisions except that it 
makes the poll automatic unless 
waived rather than upon request 
of a party, see, e. g., Calif. Penal 
Code § 1163; La.Code Crim.P. 
art. 812; N.Y.Crim,P.Law § 310.-
80; Pa.R.Crim.P. 1120(f), 1121 
(c); Tex.Code Crim.P. art. 37.05, 
01' upon such request or the court's 
own motion, see, e. g., ABA Stand
ards, 'I'rial by Jury 5.5 (Approved 
Draft, 19(8); former Uniform 

Rule 40(e); F.R.Crim.P. 3l(d); 
Alaska R.Cdm.P. 31(d); Colo.R. 
Crim.P. 31(d); Maine R.Cdm.P. 
3l(d); Mont.Rev.Codes § 95-1915 
(d); Nev.Rev.Stat. § 175.531; N. 
D.R.Crim.P. 31ed). As pointed 
out in the Commentary to the 
ABA Standard, the generally pre
vailing requirement that the "re
quest" be made before the verdict 
is recorded "has proved to be an 
unduly severe limitation, particu
larly when the practice is to 'im-
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mediately' record the verdict." 
The ABA Standard attempts to 
avoid this problem by providing 
that the request be made "before 
the jury has dispersed" rather 
than before the verdict is re-

corded, but it seems a much more 
effective way to avoid this and 
other "waiver" problems is to 
make the polling automatic unless 
waived. 

PART 4 

MISTRIAL 

Rule 541. [Mistrial. ] 

1 (a) For prejudice to defendant. Upon motion of a defendant, 
2 the court may declare a mistrial at any time during the trial. 
3 The court shall declare a mistrial upon the defendant's motion if 
4 there OCCUl'S during the trial r.n errol' or legal defect in the pro-
5 cr.edings, or conduct inside or outside the courtroom, resulting 
6 in substantial and irreparable prejudice to the defendant's case. 
7 If there are two or more defendants, the mistrial shall not be 
8 declared as to a defendant who does not make or join in the mo-
9 tion. 

Comment 

This Rule as a whole is gen
et'ally similar to Idaho Crim.R. 
29.1 and N.Y.Crim.P.Law § 280.-
10. Cj. La.Code Crim.P. art. 775; 
Pa.R.Crim.P. 1118. 

The first sentence makes clear 
that the defendant may not assert 
error in the court's granting his 
mistrial motion. See La.Code 

Crim.P. art. 775(1); 23A C.J.S., 
Criminal Law § 1384(a). 

The second sentence derives 
from Idaho Crim.R. 29.1(a), La. 
Code Crim.P. art, 775, and N.Y. 
Crim.P.Law § 280.10(1). 

The last sentence is to the same 
effect as that of Idaho Crim.R. 
29.1(a) and N.Y.Crim.P.Law § 
280.10(1). 

1 (b) For prejudice to State. Upon motion of the State, the 
2 court may declare a mistrial if there occurs during the trial, 
3 either inside or outside the courtroom, misconduct by the de-
4 fendant, his lawyer, or someone acting at the behest of the de-
5 fendant or his lawyer, resulting in substantial and irreparable 
6 prejudice to the State's case. If there are two or more defend-
7 ants, the mistrial shall not be declared as to a defendant if neither 
8 he, his lawyer, nor a person acting at the behest of him or his 
9 lawyer participated in the misconduct, or if the State's case is 

10 not substantially and irreparably prejudiced as to him. 
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•. 



Rule 541 RULES OF CRIMINAL PROCEDURE Art. 5 

Comment 

The first sentence is very simi
lar to Idaho Crim.R 29.1(b). Cf. 
N.Y.Crim.P.Law § 280.10(2). 
The use of the word "may" (as 
opposed to "must," as in the New 
York provision) is to make clear 
that the defendant may not assert 

error in the court's refusing to 
grant the State's motion. 

The last sentence is rather 
similar to that of Idaho Crim.P... 
29.1(b) and N.Y.Crim.P.Law § 
280.10(2). ~ 

1 (c) For impossibility of proceeding. Upon motion of a party 
2 or its own motion, the court may declare a mistrial if: 
3 (1) The trial cannot proceed in conformity with law; 
4 (2) It appears there is no reasonable probability of the 
5 jury's agreement upon a verdict; or 

6 (3) Upon a poll of the jury there is not unanimous con-
7 cunence with the verdict returned. 

Comment 

The introductory portion and 
clause (1) accord with Idaho 
Crim.R 29.1(c). Cf. La.Code 
Crim.P. art. 775(5); N.Y.Crim. 
P.Law § 280.10(3). Clause (1) 
is broad enough to include situa
tions specifically designated by 
some states' provisions, e. g., dis
charge of a juror under Rule 
513(f) (absent stipulation under 
Rule 511(b) or additional juror 
under Rule 511 (c)), see Alaska 
RCrim.P. 27(d); Calif. Penal 
Code § 1123; Nev.Rev.Stat. § 
175.071; N.Y.Crim.P.Law § 270.-
35; Tex.Code Crim.P. arts. 36.-
29, 36.30. See Calif. Penal Code 
§ 1147 (all jurors do not appear 
in court to give verdict); La.Code 
Crim.P. art. 775(3), (4) (legal 
defect in proceedings would make 
any judgment entered upon a ver
dict reversible as a matter of law; 

defendant lacks mental capacity 
to proceed); Nev.Rev.Stat. § 
175.081 (after retirement of jury, 
accident or cause occurs to pre
vent their being kept for delibera
tion); Tex.Code Crim.P. art. 36.-
29,36.30 (similar). 

Clause (2) derives from ABA 
Standards, Trial by Jury 5.4(c) 
(Approved Draft, 1968). See 
Calif. Penal Code § 1140; Fla.R. 
Crim.P. 3.560(b); Nev.Rev.Stat. 
§ 175.461. Cf. La.Code Crim.P. 
art. 775(2); N.Y.Crim.P.Law § 
310.60(1) (a); Tex.Code Crim.P. 
art. 36.31. 

Clause (3) ties in with the last 
sentence of Rule 535 (e), supm, 
which specifies that the court 
may direct the jury to retire for 
further deliberations Or' declare 
a mistrial. 
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PART 5 

POST-TRIAL MOTIONS 

Rule 551. [Post-Trial Motion for AcquittaI.] 
1 (a) Upon mistrial. If a mistrial is declared anytime after 
2 the close of the State's case in chief, the court, upon motion of 
3 the defendant or its own motion, may order the entry of a judg-
4 ment of acquittal as to any offense charged, or lesser included 
5 offense, for which the evidence would not reasonably permit a 
6 finding of guilty beyond a reasonable doubt. The acquittal does 
7 not bar prosecution for any offense as to which the court does 
8 not direct an acquittal. 

Comment 

Except for applying only where 
a mistrial is declared sometime 
after the close of the State's case 
in chief and providing that the 
court "may" (rather than "shall") 
order an acquittal, the first sen
tence tracks Rule 522(a), supra 
(t1'ial motion for acq ui ttal). 

ing after the close of the State's 
case in chief should not be cov
ered. 

The reason the first sentence 
does not provide that the court 
"shall" order a mistrial is that 
in some circumstances it would 
be inappropriate. For example, 

Making the acquittal motion if a mistrial is declared during a 
available in mistrial situations is defendant's case in chief in which 
supported by the many provisions he has presented enough evidence 
which provide it "if the jury so that at that point the whole 
l(, * * is discharged without evidence would not reasonably 
having returned a verdict," see permit a finding of guilty beyond 
ABA Standards, Trial by Jury a reasonable doubt, it would be 
4.5(c) (Approved Draft, 1968); unfair to order an acquittal if 
F.R.Crim.P. 29{c); Colo.R.Crim. (but for the mistrial) the State 
P. 29(c); Fla.R.Crim.P. 3.380(c) ; might have presented evidence to 
Idaho Crim.R. 29(c); Maine R. rebut the defendant's case in 
Crim.P. 29(b); N.J.Rules of chief. It would seem especially 
Court 3 :18-2; N.D.R.Crim.P. 29 unfair to order an acquittal in 
(c), although the wording of those circumstances if the mis
those provisions indicates their trial was occasioned by the de
framers may have had in mind fendant's own misconduct. But 
only mistrials for inability to in other circumstances, e. g., 
reach a verdict, see former Uni- where the mistrial occurs immedi
form Rule 38(b); Alaska R. ately at the close of the State's 
Crim.P. 29(b). No reason ap- case in chief or at any time after 
pears why other mistrials occur- the close of all the evidence, the 
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court would be obligated to order 
an acquittal if the requirements 
hereof are met. 

The last sentence parallels Rule 
481 (d) (2), supra (effect of pre
t?'ial acquittal). 

1 (b) Upon verdict of guilty. If the jury returns a verdict of 
2 guilty, the court, upon motion of the defendant or its own mo-
3 tion, shall order the entry of a judgment of acquith,l as to any 
4 offense specified in the verdict, or lesser included offense, for 
5 which the evidence does not or would not reasonably permit a 
6 finding of guilty beyond a reasqnable doubt. If the court directs 
7 an acqu:'ttal for the offense specified in the verdict, but not for 
8 a lesser included offense, it may either: 
9 (1) Modify the verdict accordingly, or 

10 (2) Grant the defendant a new trial as to the lesser in-
n eluded offense. 

Comment 

Except for focussing upon of
fenses specified in the ve?'dict, 
the first sentence hereof tracks 
Rule 522(a), supra (trial motion 
for acquittal). Compare ABA 
Standards, Trial by Jury 4.5(c) 
(Approved Draft, 1968); F.R. 
Crim.P. 29(c); Colo.R.Crim.P. 29 
(c) ; Fla.R.Crim.P. 3.380(c) ; 
Idaho R.Crim. 29(c); Maine R. 
Crim.P. 29(b); N.J. Rules of 
Court 3 :18-2; N.D.R.Crim.P. 29 
(c). 

The last sentence is to the same 
effect as Calif. Penal Code § 1181 
(6), Fla.R.Crim.P. 3.620, and 
Mont.Rev.Codes § 95-2101(c). 
In the situation specified, the 
court should grant the defendant 
a new trial rather than merely 
modifying the verdict if the er
ror in finding the defendant 
guilty of the higher offense might 
have infected the jury's presumed 
finding of guilt as to the included 
offense. 

1 (c) Time for motion. Unless the court otherwise permits in 
2 the interest of justice, a motion for acquittal shall be made 
3 within [ten] days after mistrial or .verdict or within any fur-
4 ther time the court allows during the [ten]-day period. 

Comment 

Except for the "unless" clause, 
this accords with provision in 
Colo.KCrim.P. 29(c), Idaho Crim. 
R. 29(c), Maine R.Crim.P. 29(b), 

Rule 552. [New Trial.] 

and N.J.Rules of Court 
See F.R.Crim.P. 29(c) 
days); N.D.R.Crim.P. 
(same). 

3 :18-2. 
(seven 
29(c) 

1 (a) Motion. Upon motion of the defendant, the court may 
2 grant him a new trial if required in the interest of justice. 
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3 Unless the defendant's noncompliance with these Rules bars his 
4 asserting the error, the court shall grant the motion: 
5 (1) For an error by reason of which the defendant is 
6 constitutionally entitled to a new trial; or 
7 (2) For any other error unless it appears beyond a rea-
8 sonable doubt that the same verdict or finding would have 
9 resulted absent the error. 

10 If the trial was by the court without a jury, the court, with 
11 the defendant's consent and in lieu of granting a new trial, may 
12 vacate any judgment entered, receive additional evidence, and 
13 direct the entry of a new judgment. 

Comment 

The first sentence is substan
tially identical to that of former 
Uniform Rule 4i(a), F.R.Crim.P. 
33, Idaho Crim.R. 38, Maine R. 
Crim.P. 33, Mont.Rev.Codes § 95-
2101(b) (1), N.J.Rules of Court 
3 :20-1, and N.D.R.Crim.P. 33. 

The introductory portion of the 
second sentence has reference to 
such matters as those included 
in Rules 451(c), supra (certain 
matters may be asserted only by 
pretrial motion), 523(b), (e), (f), 
supra (objections regarding in
structions), and 755, inJm (man
ner of preserving objection). 

Clause (1) refers to the "auto
matic reversal" class of constitu
tional errors-deprivation of 
"constitutional rights so basic to 
a fair trial that their infraction 

preme Court for constitutional er
rors other than those requiring 
automatic reversal. See Milton 
v. Wainwright, 407 U.S. 371, 92 
S.Ct. 2174, 33 L.Ed.2d 1 (1972); 
Harrington v. California, 395 U.S. 
250, 89 S.Ct. 1726, 23 L.Ed.2d 284 
(1969); Chapman v. California, 
386 U.S. 18, 87 S.Ct. 824, 17 L.Ed. 
2d 705 (1967). It seems appropri
ate to apply the same standard to 
nonconstitutional errors, at least 
at the trial court level where the 
court has more than just a cold 
record upon which to base its de
cision and where there would not 
be the lapse of time there would 
with an appellate court raising the 
possibility that an ordered new 
trial could not in fact be had. A 
lesser standard would often pro
duce the prospect that the defend

can never be treated as harmless ant was in fact convicted upon a 
error." See 3 Wright, Federal standard less than proof beyond a 
Practice & Procedure § 855 at reasonable doubt. And it would 
369-70 (1969); Love v. State, SEem counterproductive to re-
457 P.2d 622, 632 (Alaska 1969). habilitation to in effect tell a de-

Clause (2) relates to constitu- fendant that although there was 
tional errors other than those re- errol' in his conviction, the error 
quiring automatic reversal and to does not matter, unless this stand
errors not of constitutional dimen- ard is used. A state might wish 
sions. The standard is that re- to use a different standard on a,p
quired by the United States Su- peal. See, e. g., Love v. State, 
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457 P.2d 622, 634 (Alaska 1969) 
("whether we can fairly say that 
the error did not appreciably af
fect the jury's verdict"). But 
see Saltzburg, The Ha7'm of 
Ha7'mless En'or, 59 Va.L.Rev. 988, 
989 (1973) ("reversal where it is 
'reasonably possible' that a trial 
mistake has affected the ver
dict"). Compare the many pro
visions which specify, "Any error, 
defect, irregularity, or variance 
that does not affect substantial 
rights shall be disregarded." See, 
e. g., former Uniform Rule 57 (a) ; 

F.R.Crim.P. 52 (a) ; Alaska R. 
Crim.P. 47(a); Cblo.R.Crim.P. 
52(a); Idaho Crim.R. 52; Maine 
RCrim.P. 52(a) ; Mont.Rev. 
Codes § 95-2425; Nev.Rev.Stat. 
§ 178.598; N.D.R.Crim.P. 52(a). 

Except for requiring the de
fendant's consent, the last sen
tence is to the same effect as pro
vision in former Uniform Rule 41 
(a), F.R.Crim.P. 33, Alaska R. 
Crim.P. 33, Idaho Cdm.R. 33, 
Maine R. Crim.P. 33, Nev.Rev. 
Stat. § 176.515(2), and N.J.Rules 
of Court 3 :20-1. 

1 (b) Time for motion based on newly-discovered evidence. A 
2 motion for a new trial based on the ground of newly-discovered 
3 evidence shall be made with reasonable diligence, considering 
4 the nature of the allegations therein. The court may grant it 
5 even though an appeal is pending. 

Comment 

The first sentence uses the same 
timeliness standard as is provided 
for withdrawal of plea by Rule 
444(e), S1lpm and by ABA Stand
ards, Pleas of Guilty 2.1(a) (i) 
(Approved Draft, 1968). See 
Colo.R.Crim.P. 33 (as soon as 
facts become known to defend
ant); Pa.R.Crim.P. 1123(d) 
(promptly aftel' discovery). Cf. 
former Uniform Rule 41(a) (at 
any time); N.J.Rules of Court 
3 :20-2 (same). Some provisions 
follow F.R.Crim.P. 33 in specify
ing that the motion may be made 
only within 2 years, but there 

seems "no reason, in logic, in jus
tice, or in expediency" for that 
type of limitation. See 2 Wright, 
Federal Practice & Procedure
Criminal § 558 (1969) and au
thorities cited; Comment to for
mer Uniform Rule 41 (a) and au
thorities cited. 

The second sentence rejects the 
approach of provisions which fol
low F.R.Crim.P. 33 in providing 
that if an appeal is pending the 
court may grant the motion only 
on remand of the case. 

1 (c) Time for motion basel~ on other ground. Unless otherwise 
2 permitted by the court in the interest of justice, a motion for 
3 a new trial based upon any ground other than newly-discovered 
4 evidence shall be made within [ten] days after verdict or find-
5 ing of guilty or within any further time the court allows during 
6 the [ten]-day period. 
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Comment 

Except for the "unless" clause. 
this accords with CoJo.RCrim.P. 
33, Idaho Crim.R 33, Maine R 
Crim. P. 33, and N.J.Rules of 
Court 3 :20-2, and, except for 
specifying ten rather than seven 
days, with F.RCrim.P. 33, Nev. 

* 

Rev. Stat. § YI6.515(4), and N.D. 
RCrim.P. 33. Compare 38 Ill. 
Stat. § 116-1 (30 days); Mont. 
Rev.Codes § 95-2101(b)(2) 
(same); Wis.Stat. § 974.02(1) 
(90 days). 
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ARTICLE VI 

SENTENCING AND JUDGMENT 

PART 1. SENTENCING 

611. Commitment or Release Pending Sentencing. 
612. Presentence Investigation. 
613. Disposition Hearing. 

PART 2. JUDGMENT 

621. Judgment. 

PART 3. CORRECTION OR REDUCTION OF DISPOSITION 

631. Correction of Illegal Disposition. 
632. Correction of Disposition Illegally Made. 
633. Reduction of Sentence. 

PART 4. REVOCATION OF PROBATION 

641. Revocation of Probation [or Deferred Imposition of Sentence]. 
Ca) Order for revocation hearing. 
(b) Appearance of defendant. 
(c) Detention hearing. 
Cd) Revocation hearing. 

PART 1 

SENTENCING 

Rule 611. [Commitment or Release Pending Sentencing.] 
1 Upon acceptance of a plea to, or a verdict or finding of guilty 
2 of, an offense punishable by incarceration, the court pending sen-
3 tencing may continue or alter terms of release or commit the 
4 defendant with or without terms of release. 

Comment 

Rules 611 through 641 generally permit the fixing of mInImUm 
Rules 611 through 641 cover sentences or the fixing of maxi

matters respecting sentencing mum sentences of imprisonment 
which are appropriate for court shorter than the term fixed by 
rule. Many matters relating to statute, concurrent versus con
sentencing, such as whether to secutive sentences, and the types 
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of correctional institutions and 
programs available, can be dealt 
'.vith only by legislation since 
they involve matters of substan
tive, as distinguished from pro
cedural, law. Rules 611 through 
641 are directed to those aspects 
of sentencing which involve the 
court's duties-imposition of sen
tence or other disposition, correc
tion of disposition, reduction of 
sentence, and revocation of pro
bation, and are drafted broadly 
enough to implement whatever 
correctional system a state may 
have. 

Rule 611 
This is similar in effect to the 

many provisions which specify, 
"Pending sentence, the court may 
commit the defendant 01' continue 
or alter the bail." See, e. g., for
mer Uniform Rule 42(a); Alaska 
R.Crim.P. 32(a); Idaho Crim.R 
32(a) (1); Maine RCrim.P. 32 
(a); Nev.Rev.Stat. § 176.015(1) ; 
N.J.Rules of Court 3 :21-4(a). 
See Colo.RCrim.P. 32(b); N.D. 
R.Cdm.P. 32(a) (1). Ct. Calif. 
Penal Code § 1166; Fla.RCrim. 
P. 3.550. 

Rule 612. [Presentence Investigation.] 
1 Upon acceptance of a plea 01' upon a verdict or finding of 
2 guilty, the court [may] [shall] direct the [probation service] to 
3 make a presentence investigation and report [and shall do 
4 so ] . Copies of the report shall be made available to the 
5 parties. 

Comment 

In making clear that a presen
tence invest.igation should normal
ly be initiated only upon a de
termination of guilt, the first sen
tence accords with ABA Stand
ards, Sentencing Alternatives & 
Procedures 4.2(a) (Approved 
Draft, 1968), ABA Standards, 
Probation 2.4(a) (Approved 
Draft, 1970), Fla.RCrim.P. 3.711 
(a), and Wis.Stat. § 972.15(1). 
(Rule 443(b), supra, authorizes 
the court to direct the making of 
a presentence investigation arid 
report to aid it in determining 
whether to concur in a plea agree
ment.) 

sions. See, e. g., ABA Standards, 
Sentencing Alternatives & Pro
cedures 4.1(b); ABA Standards, 
Probation 2.1 (b); former Uni
form Rule 42(d); F.RCrim.P. 32 
(c)(I); Alaska RCdm.P. 32(c) 
(1); Maine RCdm.P. 32(c) (1); 
Mont.Rev.Codes § 95-2203; N.J. 
Rules of Court 3 :21-2; N.Y. 
Crim.P.Law § 390.20(3); N.D.R 
Crim.P. 32(c); \-Vis.Stat. § 972.-
15(1). Ct. Colo.RCrim.P. 32(a) 
(1); Fla.RCrim.P. 3.710; La. 
Code Crim.P. art. 875. 

Some states may wish to use 
the bracketed I/shall," rather 
than "may," to require the pre-

In providing that a presentence sentence investigation and report 
investigation and report ?nay be in every case. See Nev.Rev.Stat. 
used in any case, the first sen- § 176.315. Ct. F'.RCrim.P. 32 
tence accords with many provi- (c) (1) (report shall be made -:un-
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Pt. 1 SENTENCING AND JUDGMENT Rule 613 
less the court otherwise directs 
for reasons stated on the rec
ord"); N.J. Rules of Court 3 :21-
2 ("unless otherwise provided by 
rule or court order"). 

Other states may wish to use 
the bracketed language at the end 
of the first sentence to specify 
certain types of cases where the 
presentence investigation and re
port is mandatory. See Calif. 
Penal Code § 1203(a) (felony 
where defendant eligible for pro
bation) ; Colo.R.Crim.P. 32(a) 
(1) (felony where court has dis
cretion as to punishment); N.Y. 
Crim.P.Law § 390.20(1) (felony). 
Cf. ABA Standards, Probation 
2.1(b) (where incarceration one 
year or more is possible or where 
defendant minor or first offender 
"unless the court specifically or
ders to the contrary in a particu
lar case"); ABA Standards, Sen
tencing Alternatives & Proce
dures 4.1(b) (same); Mont.Rev. 

Codes § 95-2203 (offense punish
able by one year or more "unless 
the court deems such report un
necessary"). Compare Fla.R. 
Crim.P. 3.710 (report precondi
tion to sentence other than proba
tion if first felony 01' defendant 
under 18); N.Y.Crim.P.Law § 
390.20(2) (for misdemeanor, re
port precondition for probation, 
reformatory, or imprisonment 
over 90 days). 

The last sentence is in line with 
Calif. Penal Code § 1203(a), Colo. 
R.edm.P. 32(a) (2), and Idaho 
Crim.R. 32(c)(1). See Fla.R. 
Crim.P. 3.713(b) (all factual ma
terial and reports of physical or 
mental evaluations). CJ. ABA 
Standards, Sentencing Alterna
tives & Procedures 4.4; F.R. 
Crim.P. 32(c) (3) ; Alaska R. 
Crim.P. 32(c)(2); Maine R.Crim. 
P. 32(c)(2); Nev.Rev.Stat. § 176.-
156; N.D.R.Crim.P. 32(c) (3) ; 
Wis.Stat. § 972.15(2), (3). 

Rule 613. [Disposition Hearing.] 

Before imposing sentence or making any other disposition up
on acceptance of a plea or upon a verdict or finding of guilty, the 
court shall conduct a disposition hearing without unreasonab'le 
delay, as follows: 

(1) The court shall afford the parties an opportunity to 
be heard on any matter relevant to the disposition. 

(2) Except as provided in Rule 713, the court shall ad
dress the defendant personally to ascertain whether he 
wishes to make a statement in his own behalf and to present 
any information in mitigation of punishment or reason why 
he should not be sentenced and, if he does, afford him a 
reasonable opportunity to do so. 

(3) The court shall impose sentence or make any other 
disposition authorized by law. 

(4) Except as provided in Rule 713, the court shall in
form the defendant personally of any right he has to appeal 
and his right to appointment of a lawyer, upon request, 
under the conditions specified in Rule 321 (b). 
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Comment 

In requiring sentencing "with
out unreasonable delay," the open
ing language hereof accords with 
many prOVISIOns. See, e. g., 
former Uniform Rule 42(a); 
F.R.Crim.P. 32(a) (1); Alaska 
R.Cl'im.P. 32(a); Colo.RCrim.P. 
32(b); La.Code Crim.P. art. 8'/4; 
Maine RCrim.P. 32(a); Nev. 
Rev.Stat. § 176.015(1); N.J.Rules 
of Court 3 :21-4(a); N.Y.Crim. 
P.Law § 380.30(1); N.D.RCrim. 
P. 32(a)(1). ct. ABA Standards, 
Sentencing Alternatives & Proce
dures 5.4(a) (Approved Draft, 
1968); Calif. Penal Code § 1191; 
Fla.R.Crim.P. 3.720; Mont.Rev. 
Codes § 95-2007(b). 

Ciause (1) is to the same effect 
as ABA Standard 5.4(a; 0), Colo. 
R.Crim.P. 32(b), Fla.P .. Crim.P. 
3.720(b), N.Y.Crim.P.Law § 380.-
50, N.D.RCrim.P. 32(a) (1), and 
Wis. Stat. § 972.14. Some provi
sions specify affording "counsel 
an opportunity to speak on behalf 
of the defendant." See F.R.Crim. 
P. 32(a)(1) i Idaho Crim.R. 32 
(a) (1); Nev.Rev.Stat. § 176.015 
(2). 

Clause (2) goes beyond the 
many provisions which refer only 
to the defendant's making a state
ment and presenting information 
in mitigation of punishment, see, 
e. g., former Uniform Rule 42 
(a) ; F.RCrim.P. 32(a) (1) ; 
Alaska RCrim.P. 32(a) Colo. 
R.Cdm.P. 32(b); Idahc i)rim.R 
32(a)(1); Nev.Rev.Stat. § 176.-

015(2); N.J.Rules of Court 3:21-
4(b), to refer to his presenting any 
reason why he should not be sen
tenced, see Calif. Penal Code § 
1200; Fla.RCrim.P. 3.720(a); 
N.D.RCrim.P. 32(a) (1); Tex. 
Code Crim.P. art. 42.07; Wis. 
Stat. § 972.14. See ABA Stand
ard 5.4(a) (ii) (court to afford 
defendant his right. of allocution). 
Ct. Maine RCrim.P. 32(a); N.Y. 
Crim.P.Law § 380.50. 

Clause (3) provides not only 
for imposition of sentence but for 
any other disposition authorized 
by law, e. g., probation or condi
tional deferred imposition of sen
tence. See ABA Standard 2.1 
(b); Mont.Rev.Codes § 95-2206. 
As to deferred imposition of sen
tence, see ABA Standard 2.3(b) 
(iii), 2.4(b) (iii); Calif. Penal 
Code § 1203.1; Fla.RCrim.P. 
3.790(a); La.Code Crim.P. art. 
893; Minn.Stat. § 609.135; 
Mont.Rev.Codes § 95-2206(2); 
Tex.Code Crim.P. art. 42.12(2) 
(b), (3); Wis.Stat. § 973.09(1). 

Clause (4) is rather similar to 
Alaska RCrim.P. 32.1, Colo.R 
Crim.P. 32(c), and N.D.RCrim. 
P. 32(a) (2). Ct. F.R.Crim.P. 32 
(a) (2) ; Fla.RCrim.P. 3.670; 
Idaho Crim.R 32(a) (3). Regard
ing applicability to conviction 
upon a plea, see Rule 444(d) and 
Comment, supra. Clause (4) is 
broad enough to refer to appeal 
merely of sentence in states 
which provide such a procedure. 
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PART 2 

JUDGMENT 

Rule 621. [Judgment.] 

1 The judgment shall set forth the plea, verdict, or finding and 
2 the adjudication. If the defendant is convicted, it shall set forth 
3 the sentence or other disposition. It shall be signed by a judge 
4 of the court and entered of record. 

Comment 

This is to the same effect as 
numerous provisions. See, e. g., 
F.RCrim.P. 32(b) (1) ; Idaho 
Crim.R 32(b); Maine RCrim.P. 
32(b); Nev.Rev.Stat. § 176.105; 
N.J.Rules of Court 3 :21-5; 

N.D.RCrim.P. 32(b). Ct. former 
Uniform Rule 42(b); Alaska R 
Crim.P. 32(b); Colo.RCrim.P. 
32(c) ; Fla.RCrim.P. 3.670; 
Tex.Code Crim.P. art. 42.01; Wis. 
Stat. § 972.13. 

PART 3 

CORRECTION OR REDUCTION OF DISPOSITION 

Rule 631. [Correction of Dlegal Disposition.] 
1 The c'ourt may correct an illegal sentence or other disposition 
2 at any time. 

Comment 

This is to the same effect as 
provision in F.R.Crim.P. 35, Colo. 
RCrim.P. 35(a), Idaho Crim.R 

35, and N.D.RCrim.P. 35. Ct. 
Alaska RCrim.P. 35(a); Fla.R 
Crim.P. 3.800. 

Rule 632. [Correction of Disposition Dlegally Made.] 

1 The court may correct a sentence imposed, or other disposition 
2 made, in an illegal manner, within [four months] after (1) the 
3 sentence is imposed or other disposition is made or (2) remand 
4 from an appellate court. 

Comment 

~~his is to the same effect as Crim.R. 35, and N.D.R.Crim.P. 
pl'ljvision in F.RCrim.P. 35, 35. 
Colo.R.Crim.P. 35(a), Idaho 
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Rule 633. [R.eduction of Sentence.] 
1 The court may reduce a sentence within [four months] after 
2 (1) the sentence is imposed 01' (2) remand from an appellate 
3 court. 

Comment 

This is to the same effect as 
provision in F.R.Crim.P. 35, Colo. 
R.Crim.P. 35(a), Idaho Crim.R. 
35, and N.D.R.Crim.P. 35. Cf. 
Alaska R.Crim.P. 35(a), Fla.R. 
Crim.P. 3.800. This Rule, unlike 
Rules 631 and 632, supra, applies 

only to sentences and not to oth
er dispositions; a state may de
sire to give the court continuing 
jurisdiction to ameliorate condi
tions of probation 01' conditions of 
deferred imposition of sentence. 

PART 4 

REVOCATION OF PROBATION 

Rule 641. [Revocation of Probation [or Deferred Imposi-
tion of Sentence].] 

1 (a) Order for revocation hearing. If affidavit or testimony 
2 shows probable cause to believe that the defendant has violated 
3 a condition of probation [or a condition of deferred imposition 
4 of sentence], the court may issue an order for hearing on revoca-
5 tion thereof. The order shall state the essential facts consti-
6 tuting the violation, order the defendant to appear at a specified 
7 time and place for the hearing, and be served by delivering a copy 
8 to the defendant personally. If affidavit or testimony shows 
9 probable cause to believe that the defendant would not appear in 

10 response to the order, the court by order may direct a [law en
n forcement officer] to bring the defendant forthwith before the 
12 court. 

Comment 

The first and last sentences 
hereof are rather similar in effect 
to La.Code Crim.P. art. 899(A). 
Cf. N.Y.Crim.P.Law §§ 410.30, 
410.40. Some states may wish, 
in their statutes on the authority 
of probatIon officers 01' law en
forcement officers, to provide for 
taking alleged probation violators 

into custody without prior court 
approval, but ABA Standards, 
Probation 5.2 (Approved Draft, 
1970), is opposed to this: 

(a) * .)f * Arrests with
out a warrant should be per
mitted only when the violation 
involves the commission of an
other crime and when the nol'-
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mal standard for arrests with
out a warrant have otherwise 
been met. 

(b) Probation officers should 
not be authorized to arrest 
probationers. 

The bracketed language in the 
Rule's heading and in subdivision 
Ca),s first sentence may be in
cluded by states which have de
ferred .imposition of sentence as 
an available disposition. Refer
enc(~ to any other revocable type 
of disposition a state may have 
could also be included. 

The second sentence seems re
quired in light of the fact that 
the Court in Morrissey v. Brewer, 

408 U.S. 471, 486-87, 92 S.Ct. 
2593, 33 L.Ed.2d 484 (1972), 
made applicable to probation revo
cation proceedings in Gagnon v. 
Scarpelli, 411 U.S. 778, ·93 S.Ct. 
1756, 36 L.Ed.2d 656 (1973), held 
notice of hearing, stating the vio
lations alleged, necessary for pa
role revocation. Some provisions 
specify, "The court shall not re
voke probation except after a hear
ing at which the defendant shall be 
present and apprised of the 
grounds on which such action is 
proposed." See, e. g., F.R.Crim.P. 
32(f) ; Colo.R.Crim.P. 32(g) ; 
Idaho Crim.R. 32(f); Maine R. 
Crim.P. 32 (f) . 

1 (b) Appearance of defendant. When the defendant appears, 
2 the court shall proceed in conformity with Rule 321(a) and (b) 
3 and inform the defendant that the State must prove the viola
It tion unless he admits it and that he is entitled to present evidence 
5 and to have the court's aid in securing the attendance of witnesses 
6 in his behalf. The court shall set a time for the revocation hea1'-
7 ing unless: 
8 (1) The defendant does not desire time to obtain evidence 
9 or witnesses, and either has a lawyer or makes a waiver of 

10 counsel which is accepted under Rule 711; and 
11 (2) The defendant admits the violation or the State is 
12 ready to proceed with its evidence. 
13 If the court sets a time for a revocation hearing and the defend-
14 ant is in custody pursuant to an order under subdivision (a), the 
15 court may prescribe terms and conditions of release. If the court 
16 does not prescribe terms and conditions of release or, if pre-
17 scribed, they result in detention of the defendant, and the revoca-
18 tion hearing is not set for a time within [five] days after the 
19 appearance, the court shall inform the defendant of his right to 
20 a detention hearing and shall set the time for the detention 
21 hearing. 

Comment 

The first sentence is rather Crim.P.Law § 410.70(2), (4); 
similar in effect to provision in N.D.R.Crim.P. 32(f)(2). Pro
Fla.R.Crim.P. 3.790(b). Ct. N.Y. cceding in conformity with Rule 
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321(a) and (b), supra, the court 
will inform the defendant of his 
rights and provide for his repre
sentation by counsel, including 
appointed counsel if the defendant 
is unable to retain counsel. See 
ABA Standards, Probation 5.4(a) 
(ii) and Commentary (Approved 
Draft, 1970); N.D.R.Crim.P. 32 
(f) (2). Compare Gagnon v. Scar
pelli, 411 U.S. 778, 93 S.Ct. 1756, 
36 L.Ed.2d 656 (1973) (appointed 
counsel only if sentence not yet 
imposed or if, in light of all the 
circumstances, required by funda
mental fairness). 

The second sentence leaves to 
the court's discretion whether to 
prescribe terms and conditions of 
release. It is to the same effect 
as the common provision, "The 
defendant may be admitted to bail 
pending such hearing." See F.R. 
Crim.P. 32(f); Colo.R.Crim.P. 
32(g); Idaho Crim.R .. 32(f). ct. 
Fla.R.Crim.P. 3.790; La.Code 
Crim.P. art. 899(C); N.Y.Crim. 
P.Law § 410.60. 

The last sentence seems neces
sary in light of Gagnon v. Scar
pelli, 411 U.S. 778, 93 S.Ct. 1756, 

36 L.Ed.2d 656 (1973), making 
applicable to probation revocation 
proceedings the requirements of 
Morrissey v. Brewer, 408 U.S. 
471, 92 S.Ct. 2593, 33 L.Ed.2d 
484 (1972). See the discussion of 
Morrissey in the Comment to Rule 
344(a), supra. Although the Gag
non Court stated broadly, "we hold 
that a probationer * * * is 
entitled to a preliminary and a 
final hearing, under the condi
tions specified in Mon'issey," id. 
at 782, it seems that a preliminary 
hearing should not be necessary 
if the defendant is not in custody 
(Scarpelli was, and the Court said, 
"Probation revocation * * l(. 

does result in a loss of liberty," 
ibid.) See Comment to Rule 344 
(a), supra. Nor should a pre
liminary hearing be necessary 
even for a defendant in custody 
if the (final) revocation hearing 
is held within five days, the time 
limit set by Rule 344(c), sup?'a, 
for a detention hearing, which 
time is much shorter than the 
average time limit specified for a 
preliminary hearing (F.R.Crim.P. 
5 (c) specifies ten days). See 
Comment to Rule 344(c), supra. 

1 (c) Detention hearing. Rule 344 governs the detention hear-
2 ing in those cases where one is required, as if the defendant were 
3 detained pending trial and the violation for which the revoca-
4 tion hearing is ordered under subdivision (a) were an offense. 

Comment 

Detention hearings in revoca
tion proceedings will be quite rare 
because, as indicated in the im
mediately preceding Comment, a 
detention hearing need not be held 
if the defendant is not in custody 

or if the main revocation hearing 
is held within five days. As to 
the nature and scope of and pro
ceedings at the detention hearing, 
see Rule 344, supra. 

1 (d) Revocation hearing. At the revocation hearing the State 
2 and the defendant may offer evidence and cross-examine wit-
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3 nesses. If the defendant admits the violation or the court finds 
.1, from the evidence that he committed it, the court may make any 
5 disposition authorized by law. 

Comment 

This is rather similar to pro
visions in N.Y.Crim.P.Law § 410.-
70(3), (5) and N.D.R.Crim.P. 32 
(f) (2). Ct. ABA Standards, Pro
bation 5.4 (Approved Draft, 
1970); Fla.R.Crim.P. 3.790(b). 
Compare La.Code Crim.P. art. 
900; Mont.Rev.Codes § 95-2206. 
See generally Morrissey v. Brew
er, 408 U.S. 471, 489, 92 S.Ct. 
2593, 33 L.Ed.2d 484 (1972) (rele
vant part quoted in footnote 2 of 
Comment to Rule 344(a), snpm), 
made applicable to probation revo
cation proceedings by Gagnon v. 
Scarpelli, 411 U.S. 778, 93 S.ct. 

* 

1756, 36 L.Ed.2d 656 (1973). As 
mentioned in the Comment to sub
division (a), SUP?'a" a number of 
provisions specify, "The court 
shall not revoke probation except 
after a hearing at which the de
fendant shall be present and ap
prised of the grounds on which 
such action is proposed." If the 
court does not find that the de
fendant committed the violation, 
the pre-existing conditions of pro
bation or of deferred imposition 
of sen±ence would, of course, con
tinue. 
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ARTICLE VII 

GENERAL PROVISIONS 
PART 1. RIGHTS OF DEFENDANT 

711. Right to Counsel. 
712. Place of Trial. 
713. Presence at Trial and Disposition Hearing. 

(a) Right of presence. 
(b) Required presence. 
(c) Obtaining presence of unexcused defendant. 

714. Public Right of Access. 
(a) Courtroom open to public. 
(b) Grounds for temporary deferral of public access. 
(c) Duration of deferral. 
(d) Means of deferral. 
(e) Sound and visual recording. 
(f) Relief not precluded. 

PART 2. SCHEDULING TRIALS 

721. The Trial Calendar. 
(a) Court control; duty to report. 
(b) Priorities in scheduling criminal cases. 
(c) Motion to advan~e. 
(d) Motion for continuance. 

722. Limits on Time Before Trial. 
ea) Discharge for lack of prompt trial. 
(b) Release for lack of prompt trial. 
(c) Time fOl' motion. 
(d) When time begins to run. 
(e) When trial begins. 
(f) Excluded time periods. 

PART 3. WITNESSES 

731. Subpoena. 
(a) For attendance of witnesses; issuance; form. 
(b) Costs and fees of witnesses for defendant. 
(c) For production of documentary evidence and of objects. 
(d) Service. 
(e) Witnesses from without the State. 
(f) For taking deposition; place of examination. 
(g) Contempt. 
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Rule 

732. Immunity. 
(a) Compelling production of information despite assertion 

of privilege. 
(b) Nature and scope of immunity. 
(c) Exception for perjury and contempt. 

PART 4. SUBSTITUTION OF JUDGE 

741. Substitution of Judge. 
(a) On demand. 
(b) On own motion. 
(c) For cause. 
Cd) Designation of substitute judge. 
(e) Disabilityd uring trial. 
(f) Disability after verdict or finding of guilty. 

PART 5. GENERAL REQUIREMENTS 

751. Motions. 
752. Service and Filing of Papers. 

(a) Service; when required. 
(b) Service; how made. 
(c) Notice of orders. 
Cd) Filing. 

753. Time. 
(a) Computation. 
(b) Additional time after service by mail. 
(c) Time for service by mail. 

754. Recording of Proceedings. 
(a) Proceedings to be recorded. 
(b) Recorded defined. 
(c) Access. 
(d) Preparation of transcript. 

755. Preserving Objection. 
756. Error Noticed by Court. 

PART 6. APPLICATION 

761. Court defined. 
762. Rules of Court. 
763. Practice When Procedure Not Specified. 
764. Appendix of Forms. 
765. Uniformity of Application and Construction. 
766. Short Title. 
767. Severability. 
768. Effect on Existing Laws and Rules. 
769. Time of Taking Effect. 
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PART 1 

RIGHTS OF DEFENDANT 

Rule 711. [Right to Counsel.] 

1 A defendant is not deemed to have waived his right to legal 
2 counsel at f\ny stage of the proceedings unless the court at that 
3 stage accepts a waiver of counsel. A waiver of counsel may not 
4 be accepted unless it is made expressly and voluntarily and the 
5 court is satisfied that the defendant fully understands: 

6 (1) The nature of the charge against him and the range 
7 of possible penalties therefor; 

8 (2) That a defense lawyer can render important as-
9 sistance in determining the existence of possible defenses 

10 to the charge and in preparing for and representing a defend-
11 ant at trial or, in the event of a plea, in consulting with 
12 the prosecuting attol'l1ey as to possible reduced charges or 
13 lesser penaltiEls, and in presenting to the court matters which 
14 might lead to a lesser penalty; 

15 (3) If the defendant is in custody, that a defense lawyer 
16 can render important assistance in presenting to the court 
17 matters respecting terms of release; and 

18 (4) The nature of the particular stage of the proceedings 
19 and his rights at that stage. 

20 The court may refuse to accept a waiver of counsel until the de-
21 fendant has first consulted with a lawyer, Notwithstanding 
22 acceptance of a waiver the court may appoint standby counsel 
23 to assist when called upon by the defendant, to call the court's 
24 attention to matters favorable to the defendant upon which the 
25 court should l'ule upon its own motion, and, should it become 
26 necessary for a fair trial, to conduct the defense. 

Comment 

The first sentence hereof is to 
the same effect as ABA Stand
ards, Providing Defense Services 
7.3 (Approved Draft, 1968) which 
states, "If a waiver is accepted, 
the offer should be renewed at 
each subsequent stage of the pro
ceedings at which the defendant 
appears without counsel." See 

Fla.R.Crim.P. 3.111(d) (5) (sub
stantially identical). As stated 
in the Commentary to the ABA 
Standard, "The value and need 
for legal assistance may become 
clear to the defendant only at a 
stage of the proceedings subse
quent to the initial offer." 
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In precluding acceptance of a 
waiver unless the court finds it to 
be made with full understanding, 
the introductory portion of the 
second sentence hereof accords 
with a number of current provi
sions. See ABA. Standards, Pro
viding Defense Services 7.2; 
ABA Standards, The Function of 
the Trial Judge 6.6 (Approved 
Draft, 1971); ALI Model Code of 
Pre-Arraignment Procedure § 
310.1(5) (T.D. # 5, 1972) ; Alaska 
R.Crim.P. 39(b)(3); Colo.R. 
Crim.P. 44; Fla.R.Crim.P. 3.111 
(d) (2), (3); N.J.Rules of Court 
3 :4-2; N.Y.Crim.P.Law §§ 170.-
10(6), 180.10(5), 210.15(5); Pa. 
R.Crim.P. 317 (c). This contem
plates more than leading questions 
eliciting merely "yes" or "no" re
sponses. In von Moltke v. Gillies, 
332 U.S. 708, 723-24, 68 S.Ct. 316, 
92 L.Ed. 309 (1948), the plurality 
opinion (Black, J., joined by 
Douglas, Murphy and Rutledge, 
JJ.) states: 

tell him that he is informed of 
his right to counsel and desires 
to waive this right does not au
tomatically end the judge's l'e-. 
sponsibility. To be valid such 
waiver must be made with an 
apprehension of the nature of 
the charges, the statutory of
fenses included within them, 
the range of allowable punish
ments thereunder, possible de
fenses to the charges and cir
cumstances in mitigation there
of, and all other facts essential 
to a broad understanding of the 
whole matter. 

Clause (1) hereof accords with 
ABA Standards, The Function of 
the Trial Judge 6.6(iii) (Ap
proved Draft, 1972) and the plur
ality opinion in von M oltke. 

Clause (2) corresponds to that 
part of ALI § 310.1(5) which re
quires that the defendant be "ad
vised by the court of the signifi
cance of counsel for someone in 

The Constitutional right of his position" and to Alaska R. 
an accused to be represented by Crim.P. 39(b)(3) which requires 
counsel invokes, of itself, the the defendant to demonstrate 
protection of a trial court, in "that he understands the benefits 
which the accused-whose life of counsel and knowingly waives 
or liberty is at stake-is with- the same." Unlike the last sen
~ut counsel. This protecting tence quoted above from the von 
duty imposes the serious and Moltke plurality opinion, this does 
weighty responsibility upon the not require the defendant to know 
trial judge of determining the included offenses, possible de
whether there is an intelligent fenses, and circumstances in miti
and competent waiver by the gation. Although some courts 
accused. To discharge this have adopted the von Moltlce for
duty properly in light of the mulation, see Commentary to 
strong presumption against ABA Standards, Providing De
waiver of the constitutional fense Services 7.2, it is patent that 
right to counsel, a judge must literal compliance therewith would 
investigate as long and as thor- be extremely time consuming and 
oughly as the circumstances of burdensome; arguably it would 
the case before him demand. require the court to give the de
The fact that an accused may fendant a course in law. Instead 
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of ,:equiring the defendant to 
know each of the included offens
es, possible defenses, and circum
stances in mitigation, clause (2) 
requires him to understand that a 
defense lawyer might discover 
stich matters and use them to the 
defendant's advantage. This 
would appeal' to afford sufficient 
protection, particularly in light of 
the penultimate sentence of this 
Rule authorizing the court to re
fuse to accept a waiver until the 
defendant has first consulted with 
a lawyer, and in light of the 
fact that the plea provisions of 
these Rules require a determina
tion of factual basis which will 
uncover the existence of possible 
defenses, circumstances in miti
gation and situations where the 
defendant may be guilty only of a 
lesser included offense. 

With regard to clause (3), see 
Note to ALI § 310.1(5), which re
flects the view that the assistance 
of counsel is of crucial impor
tance on the issue of pretrial re
lease, so that the judge's advice 
to the defendant should "include 
the significance of counsel with 
respect to securing the defend
ant's release from custody." 

Clause (4) corresponds to that 
part of ABA Standards, The 
Function of the Trial Judge 6.-
6(iii) which requires the court to 
be satisfied that the defendant 
"compl'ehends the nature of the 
* oX- ->" proceedings ,x, ,x, ·x· 
and any additional facts essential 
to a broad understanding of the 
case," and to that part of the von 
Moltke formulation requiring an 
"apprehensioll of ,x, ,x, .* all 
other facts essential to a broad 
understanding of the whole mat
ter." 

The penultimate sentence here
of is similar in concept to ABA 
Standards, Providing Defense 
Services 7.3. As pointed out in 
Note, 22 U.Fla.L.Rev. 453, 468-
69 (1970), some states, including 
Alabama, Iowa, and Vil'ginia, by 
staute require that before accept
ing a plea of guilty to a felony, 
the court must appoint counsel to 
advise the defendant; appointing 
counsel merely to consult with the 
defendant is not inconsistent with 
any state 01' other constitutional 
guarantee of a right to proceed 
pro se; and "adoption of a rule 
disallowing a waiver of counsel 
until the defendant has conferred 
with un attorney would alleviate 
the criticism that it is unrealistic 
to expect the trial court to act, in 
effect as defense counsel." 

The final sentence hereof is 
quite similar to ABA Standards, 
The Function of the Trial Judge 
6.7. It is not inconsistent with 
any state 01' other constitutional 
right to proceed pro se,1 As long 
as the standby counsel only assists 
when called upon by the defend
ant and calls the court's attention 
to matters favorable to the de
fendant upon which the court 
should rule upon its own motion, 
as provided by the ABA Stand
ard, there is no interference with 
the defendant's representing him
self. Having the standby counsel 
take over the defense should this 
become necessary fol' a fair trial 
is justifiable upon either of two 
grounds: (1) the federal con
stitutional due process require
ment of a fair trial predominates 
over any right to proceed pro se, 
and (2) any right to proceed pro 
se is waived by conduct by the 
defendant which precludes a fail' 
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trial without defense counsel. 
Such a takeover occurred in Illi
nois v. Allen, 397 U.S. 337, 90 
S.Ct. 1057, 25 L.Ed.2d 353 (1970), 
even before Allen was excluded 
from the courtroom; although 
this was not in issue Mr. Justice 
Douglas observed that notwith
standing Allen's refusal of coun
sel "the trial judge properly in
sisted that a member of the bar 
be present to represent him." Id. 
at 352 (concurring opinion). Sim
ilarly, Mr. Chief Justice Burger 
has referred to the wisdom of ap
pointing counsel "even in the lim-

ited role of a consultant" and to 
the propriety, in appropriate cir
cum3tances, of having such coun
sel perform all services ordinarily 
performed by counsel because, "A 
criminal trial is not a private 
matter; the public interest is 
so great that the presence and 
participation of counsel, even 
when opposed by the accused, is 
warranted in order to vindicate 
the process itself." Mayberry v. 
Pennsylvania, 400 U.S. 455, 467, 
468, 91 S.Ct. 499, 27 L.Ed.2d 532 
(1971) (concurring opinion). 

l'l'he fC'dC'rnl Constitution COnrNS no such right, unless it is hidden in the 
Dne Process Clause (thC' Sixth Amendment confers the right to counsel, bnt 
the existcnce of a right <loes not imply a right to insist upon the opposite 
thcrl'of, sec Singer Y. Unitl'cl States, 380 U.S. 24, 85 f).Ct. 783, 13 JJ.Ed.2d 630 
(19(5) (jury)). It has heen assumed that 38 state constitutions confer snch a 
right, sec United States y. Dongherty, 473 l!'.2cl 1113, 1123 n. 11 (D.C.Cir. 
1972) but the recent case of Pt'ojJle v. Sharp, 7 Cal.3cl 448, 499 P.2d 489, 103 
Cal.llptr. 233 (1972), throws considpl'l1hle question u})on that aSSU11111tion, in
dicating that state constitutions which llrovide, as did Calif. Con st. art. 1, 
§ 13, the right to proceed in pprson (lnd. with counsel, confer no such right. 
Twenty-eight ot1H'r state constitutions have this type of provision. Sec 
Ariz.Const. Art. 2, § 24; Al'k.Const. Art. 2, § 10; Colo.Const. Art. 2, § 16; Conn. 
Const. Art. 1, § 8; Dl'1.0onst. Art. 1, !i 7; Idnho Const. Art. 1, § 13; IlI.Const. 
Art. 1, § 8; Jml.Const. Art. 1, § 13; Ky.Const. Bill of Rights § 11; La.Const. 
Art. 1, § 9; l\Io.Const. Art. 1, § 18(a); l\lont.COllst. Art. 3, § 16; Nev.Const. Art. 
1, § 8; N.H.COllSt. pt. 1, Art. 15; N.l\f.COllSt. Art. 2, § 14; N.Y.COllst. Art. 1, § 6 ; 
N.D.Const. Art. 1, § 13; Ohio Const. Art. 1, § 10; Okla.Const. Art. 2, § 20; 
Orc.Const. Art. 1, § 11; 'l'elln.Const, Art. 1, § 9; Pa.Const. Art. 1, § 9; S.D. 
Const. Art. 6, § 7; Utnh Const. Art. 1, § 12; Vt.Const. cll. 1, Alt. 10; Wash. 
Const. Art. 1, § 22; Wis. Canst. Art. 1, § 7; Wyo.Const. Art. 1, § 10. Only 
nine utilize the clisjullctive. See Aln.Const. Art. 1, § 6; Fln.Const. Art. 1, 
§ 16; Kan.Const. Bill of nights § 10; Maille Canst. Art. 1, § 6; l\Iass.Const. 
l)t, 1, Art. 12; l\Iiss.Collst. Art. 3, § 26; Neb.Const. Art. 1, § 11; S.O.Const. 
A~·t. 1, § 18; Tex.Const. Art. 1., § 10. It has been argued thnt no state constitu
tional proyisions should he cOllstruC'd to nccor(1 a right to proceed pro so. Sec 
Grano, 'L'lto W(/ht to COl/llsel: Collateral I,~81lC8 .tittecting Duc PI'OCeS8, 54 Minn. 
L.Rey. 1175, 111)3-1)4: (lD70). 

Rule 712. [Place of Trial.] 
1 Except as otherwise permitted by law 01' in Rule 462, the 
2 case shall be tried in the [county] in which the offense was com-
3 mitted. 
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Comment 

This is quite similar to former 
Uniform Rule 32 and Maine R. 
Crim.P. 18. Like those provi
sions and others, e. g., La.Code 
Crim.P. art. 611; Mont.Rev.Codes 
§ 95-401; Wis.Stat. § 971.19, this 
restricts only the place of trial, 
and not other procedures in the 
prosecution. Rule 231 (f), supra, 

requires the information to be 
filed in the county where the of
fense was allegedly committed, 
but it seems desirable not to re
strict other proceedings in the 
case short of trial to that county. 
This is especially true in rural 
areas where a judicial district 
comprises several counties. 

Rule 713. [Presence at Trial and Disposition Hearing.] 
1 (a) Right of presence. The defendant has a right to be pre-
2 sent at every stage of the trial, including all proceedings specified 
3 in Rules 512(b) through 531 and 533 through 535, and at the dis-
4 position hearing under Rule 613. 

Comment 

This Rule deals only with the 
defendant's presence at trial pro
ceedings and at the disposition 
hearing. Presence at other pro
ceedings is covered by the Rules 
dealing with those proceedings. 
See, e. g., Rules 431(f) (deposi
tion), 437 (e) (1) (nontestimonial 
evidence procedure), 4'14 (plea), 
51l(a) (waiver of jury). The 
trial proceedings extend from the 
selection of the jury to the return 
of the verdict. The scope of the 
disposition hearing is described 
in Rule 613. 'rhe right of the 
defendant to be present during 
such proceedings is universally 
recognized. While defendant's 
presence at trial is supported by 
his right to confront witnesses, 

see Illinois v. Allen, 397 U.S. 337, 
90 S.Ct. 1057, 25 L.Ed.2d 353 
(1970), the right to be present 
exists apart from that constitu
tional guarantee. See Snyder v. 
Massachusetts, 291 U.S. 97, 54 S. 
Ct. 330, 78 L.Ed. 674 (1934). 
Most states have provisions rec
ognizing that right, both with re
spect to trial and dispositional 
proceedings, although the provi
sions are frequently stated in 
terms of a requirement that the 
defendant be present. See, e' g., 
F.R.Crim.P. 43; Tex.Code Crim. 
P. art. 33.03. But compare Ill. 
Const., Art. 1, § 8; Cal.Const. 
Art. 1, § 13; Idaho Const. Art. 1, 
§ 13 (all phrased in term of a 
right to be present). 

1 (b) Required presence. The defendant must be present at 
2 every stage of the trial and at the disposition hearing, but if he 
3 will be represented by counsel at the trial 01' hearing, the court 
4 may: 

5 (1) Excuse him from being present at the trial or part 
6 thereof or the disposition hearing if he in open court undel'-
7 standingly and voluntarily waives the right to be present; 
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8 (2) Direct that the trial 01' part thereof 01' disposition 
9 hearing be conducted in his absence if the court determines 

10 that he understandingly and voluntarily failed to be present 
11 after personally having been informed by the court of: 
12 (i) His right to be present at the trial or hearing; 
13 (ii) When the trial 01' hearing would commence; and 
14 (iii) The authority of the court to direct that the trial 
15 01' hearing be conducted in his absence; 01' 

16 (3) Direct that the trial 01' part thereof be conducted in 
17 his absence if the court has justifiably excluded him from 
18 the courtroom because of his disrupiive conduct. 

Comment 

This subdivision imposes an 
obligation upon the defendant to 
be present at the trial and dispo
sitional proceeding, but also rec
ognizes that (1) the defendant 
can be excused from fulfilling 
that obligation when he waives 
his right to be present, and (2) 
the trial may proceed, under cer
tain circumstances, notwithstand
ing the defendant's failure to ful
fill that obligation. Provisions 
imposing an obligation to be 
present are found in most ju
risdictions. See, e. g., F.R.Crim. 
p. 43(a); Wis.Stat. § 971.04(1). 
Although the obligation probably 
was based initially on the concept 
that presence was necessary to 

significance to the public at large 
as well as to the court and jury 
in the particular case. See Cohen, 
Trial in AbsentiCL Re-examined, 
40 Tenn.L.Rev. 153, 176-80 
(1973). Although accepting 
these grounds, this subdivision 
recognizes that there may be 
situations in which the first does 
not apply and the second is off
set by other considerations. Ac
cordingly, it recognizes three 
situations in which all or part 
of the trial may proceed in the 
defendant's absence. In all three 
situations, a prerequisite to per
mitting trial in the defendant's 
absence is the presence of an at
torney representing him. 

have jurisdiction to try the case, Express waiver 
see Goldin, Presence of Defendant Clause (1) permits the trial 
at Rendition of l'e7'dict in Felony and disposition hearing to be 
Cases, 16 Colum.L.Rev. 18 (1916) held in the defendant's absence 
it is justified today on other upon a voluntary waiver accepted 
grounds, particularly that (1) by the court. Many jurisdictions 
the defendant's presence is often have provisions authorizing ac
necessary to allow the jury to ceptance of express waivers in 
examine his physical characteris- misdemeanor cases. See, e. g., 
tics in connection with evidence F.R.Crim.P. 43(c) (2); La.Code 
relating to those characteristics Crim.P. art. 833; Wis.Stat. § 
and (2) the defendant's presence 971.04(2). Most jurisdictions do 
is desirable to promote the ap- not provide for acceptance of ex
pearance of justice-a factor of press waivers in felony cases. 
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However, the same end may be 
achieved through provisions au
thorizing the court to conduct a 
trial without the defendant when 
he has voluntarily absented him
self. Some of these provisions 
are applicable only to voluntary 
absence following an initial ap
pearance at trial. Others apply 
to situations in which the defend
ant fails to appear for the start 
of the trial. The court's au
thority to proceed with the trial 
under a "voluntary absence" pro
vision has often been baset! on the 
premise that the absence consti
tutES a "waiver", which has been 
accepted by the court. See, e. g., 
People v. De Simone, 9 Ill.2d 522, 
138 N.E.2d 556 (1956). CJ. F.R. 
Grim.P. 43(b) (defendant who 
voluntarily absents himself "shall 
be considered to have waived his 
right to be present"). Whether 
voluntary absences necessarily 
constitute true waivers is a mat
ter of some dispute. But it is 
clear that the defendant in a 
felony case who voluntarily and 
understandingly desires to waive 
his right to be present may be 
able to achieve that result in most 
jurisdictions - notwithstanding 
the lack of any provision author
izing acceptance of an express 
waiver-by voluntarily absenting 
himself from the trial in accord-

S.W. 1103 (1913). Moreover, a 
few states have adopted provi
sions specifically authorizing ju
dicial acceptance of the defend
ant's express waiver of his pres
ence throughout a felony trial. 
See 38 IlI.Stat. §§ 115-3, 115-4(h) 
(defendant may waive his right 
to be present in any trial); Miss. 
Go de § 2519 ("The presence of 
the prisoner may be waived 
" * 'l\- if he be in custody and 
consenting thereto"). Thus, at 
least with respect to non-capital 
cases,! this Rule is consistent with 
the substance, if not necessarily 
the.form, of current law in allow
ing express waiver in felony 
cases. See Gohen, supnl" at 157-
65. 

The standards for waiver are 
essentially those required under 
these Rules for waiver of other 
constitutional rights. See, e. g., 
Rules 444 (acceptance of plea), 
511 (a) (jury trial), 711 (right to 
counsel). The requirement that 
the waiver be made in open court 
also provides an opportunity for 
the defendant to waive his right 
to jury trial, if he so desires. 
When the defendant appears for 
the purpose of waiving his right 
to be present, the. court should 
personally examine the defendant 
to determine that the waiver is 
made understandingly and vol un

ance with the state provision on tarily. The requirement that the 
that subject. Recognizing that defendant personally appear to 
the defendant may be allowed to waive his right is inconsistent 
do directly what he can do indi- with current provisions relating 
rectly, several courts have up- to the acceptance of a written 
held acceptance of express waiv- waiver in misdemeanor cases. 
ers of presence at a particular See, c. g., F.R.Grim.P. 43(c)(2); 
portion of a felony trial. See, c. Wis. Stat. § 971.04(2). If a juris
g., People v. La Barbera, 274 N.Y. diction adop~9 special rules gov-
339, 8 N.E.2d 884 (1937) j David- erning minor offenses (cf. Rule 
son v. State, 108 Ark. 191, 158 111, supm (scope)), a departure 
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from this subdivision by permit
ting written waiver without per
sonal appearance may be desirable 
in cases in which conviction will 
not result in incarceration. 

Acceptance of a voluntary 
waiver rests in the discretion of 
the court, except that a waiver 
may not be accepted if the defend
ant is not represented by counsel 
who will represent the defendant 
in his absence. This limitation is 
found in several current provi
sions, see, e. g., La.Code Crim.P. 
art. 833; Wis. Stat. § 971.04(2), 
and is ordinarily imposed as a con
dition for acceptance of a waiver 
even when not explicitly required 
by the state provision. 

Clause (1) does not require that 
the prosecutor consent to the ac
ceptance of the waiver. Compare 
Tex.Code Crim.P. art. 33.04. It 
is generally accepted, without spe
cific legislative direction, that the 
defendant will not be allowed to 
waive his pl·esence when the jury 
must observe his physical char
acteristics in connection with 
prosecution evidence relating to 
those characteristics (e. g., testi
mony relating to identification). 
See United States v. Fitzpatrick, 
437 F.2d 19, 27 (2d Cir. 1970); 

heard on this point, but need not 
be controlling. There may be in
stances where the defendant's 
physical appearance would be so 
prejudicial to him that the court 
may find that the interests of 
justice favor excusing him from 
his obligation to appear. In some 
cases, less significant grounds for 
requesting an excuse (e. g., the 
defendant's convenience) may be 
acceptable, depending upon other 
factors (e. g., the significance of 
the crime, whether the trial is to 
a judge or jury, and whether the 
defendant desires to be excused 
from attending only a portion of 
the proceedings). If the case is 
to be tried to a jury and the 
prosecuting attorney believes that 
the jury will hesitate to convict 
the defendant because of their 
concerns relating to trial "in ab
sentia," the prosecutor may re
quest that the judge inform the 
jury that the trial is proceeding 
without the defendant at his own 
request. The court also may in
form the jury that no adverse 
significance should be attached to 
the defendant's waiver of his right 
to be present. See Cohen, sup1·a, 
at 193. 

State v. Super, 281 Minn. 451, 161 Voluntary absence 
N.W.2d 832, 837 (1968); State v. 
Vincent, 222 N.C. 543, 23 S.E.2d Most jurisdictions recognize the 
832 (1943). Similarly, the prose- authority of the court to proceed 
cution may, in a particular case, with the trial in the absence of the 
have a right to have prospective defendant, at least in non-capital 
jurors view the defendant flO as to cases, when the defendant has 
be sure that he is not known to voluntarily absented himself. The 
them. Where the defendant's majol"ity of such provisions apply 
presence is not required on such only when the defendant vol un
grounds, the primary interest in tarily absents himself after the 
insisting that he be present re- trial commences. See, e. g., Fla. 
lates to the appearance of justice. R.Cdm.P. 3.181; N.J.Rules of 
The prosecutor's view should be Court 3 :16. Several jurisdictions 
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have broader provisions permit
ting the trial to commence when 
the defendant voluntarily fails to 
appeal' at the time set for trial. 
See, e. g., Ariz.R.Crim.P. 231(B); 
Pa.R.Crim.P. 1117; Tex.Code 
Crim.P. art. 33.03 (voluntary ab
sence after pleading). The pro
visions in both categories do not 
require that the trial proceed in 
the defendant's absence, but grant 
the court discretion to continue 
the trial. 

Although courts frequently de
scribe voluntary-absence provi
sions as based upon a waiver con
cept, the provisions are difficult 
to sustain in terms of traditional 
waiver principles. For example, 
most do not require that the dl'
fendant have been informed of the 
consequences of his failure to be 
present at trial. See, e. g., F.R. 
Crim.P. 43(b)(1). It seems like
ly that the term "waiver" in this 
context has frequently been uti
lized to describe what more ac
curately can be characterized as a 
procedural "forfeiture." The 
Supreme Court has recognized 
that certain constitutional rights 
can be lost, notwithstanding lack 

"forfeiture" of rights). Ct. Illi
nois v. Allen, 397 U.S. 337, 346, 
90 S.Ct. 1057, 25 L.Ed.2d 353 
(1970). From the viewpoint of a 
forfeiture justification, the dis
tinction between failure to appeal' 
at all and voluntary absence after 
the trial has started may be sup
ported on the ground that absence 
in the latter situation tends to be 
far more disruptive of the admin
istration of criminal justice. 
Similarly, continuation of the trial 
might be distinguished from con
tinuation of the disposition hear
ing, which often is comparatively 
brief and does not involve a jury. 
But from the viewpoint of deter
mining whether waiver exists, 
these distinctions seem far less 
important than whether the de
fendant had been informed of his 
obligation to appear and was 
aware of the consequences of his 
failure to appear. Consider, e. g., 

Tacon v. Arizona, 410 U.S. 351, 
352, 93 S.Ct. 998, 35 L.Ed.2d 346 
(dissenting opinion) ; United 
States v. l\'IcPherson, 137 U.S.App. 
D.C. 192, 421 F.2d 1127 (D.C.Cir. 
1969). 

of intent to waive those rights, by Clause (2) is based upon the 
simply failing to raise the consti- premise that the controlling fea
tutional claim in accordance with tUl'e in application of the vol un
valid procedural Rules. See, e. g., tary-absence provision should be 
Davis v. United States, 411 U.S. the likelihood of waiver. Accord-
233, 93 S.Ct. 1577, 36 L.Ed.2d 216 ingly, the provision requires that 
(1973). Provisions relating to the defendant have been personal
voluntary-absence may often be ly told by the court when the trial 
viewed in the same light. Indeed, or hearing will commence and 
these provisions often are framed what may result from his failure 
in terms of a forfeiture concept- to attend. Even then, it is pos
e. g., tl1ey state that "the further sible that the court, despite in
progress of the trial shall not be quiry as to the defendant's where
prevented" by the voluntary ab- abouts, may conclude that he has 
sence. See People v. Evans, 21 voluntarily waived when he has in 
Ill.2d 403, 172 N.E.2d 799, 800 fact been prevented from attend
(1961) (speaking in terms of a ing. But the determination on 
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this point is not conclusive. A 
conviction obtained in the defend
ant's absence could, of course, 
later be set aside if it were shown 
that the defendant's absence was 
not voluntary. See, e. g., Fleming 
v. Commonwealth, 280 S.W.2d 148 
(Ky.Ct.App.1955). It should be 
noted in this regard that the con
cept of voluntariness as used in 
this subdivision excludes those 
situations in which the defendant 
was unable to attend for good 
cause. Cf. Tacon v. Arizona, 
supra (where the dissenting opin
ion found that there was no volun~ 
tary waiver when the defendant 
lacked funds to return to the 
jurisdiction). Of course, before 
determining that the defendant 
voluntarily absented himself, the 
trial court must make careful in
quiry. See Cureton v. United 
States, 130 U.S.App.D.C. 22, 396 
F.2d 671 (D.C.Cir. 1968), affirm
ed 134 U.S.App.D.C. 144, 413 F. 
2d 418; People v. Semecal, 69 Cal. 
Rptr. 761, 264 C.A.2d Supp. 985 
(App.Div.Super.Ct.1969) . 

While clause (2) applies to the 
disposition hearing, there usually 
is little value in imposing a sen
tence of imprisonment on a de
fendant whose whereabouts are 
currently unknown, even if he is 
voluntarily absent and appreciates 
the consequences of his absence. 
Accordingly, it seems likely that 
the clause (2) authority to pro
ceed with the dispositional hear
ing will be utilized primarily in 
cases in which the court desires to 
impose a fine. 

It should be noted that even 
though the court proceeds with a 
trial or hearing in the defendant's 

absence, under subdivision (c), 
infra, it may still direct that all 
efforts be made to find the de
rendant so that he can at least be 
present during a part of the trial 
or hearing. 

Disruptive conduct 
Clause (3) is based upon F.R. 

Crim.P. 43(b) (2) and N.D.R. 
Crim.P. 43(b) (2). Like those 
provisions, it does not attempt to 
define that behavior that is so dis
ruptive as to justify exclusion, 
those warnings that should be ad
vanced before exclusion is order
ed, or the appropriate conditions 
or length of the exclusion. Com
pare CaIif.Penal Code § 1043 (b), 
(c); N.Y.Crim.P.Law §§ 260.20, 
340.50. These are matters that are 
best left to case law development 
in light of Illinois v. Allen, 397 
U.S. 337, 90 S.ot. 1057, 25 L.Ed.2d 
353 (1970). Clause (3) does not 
extend to the disposition hearing 
since the use of alternative means 
for dealing with the disruptive 
defendant, e. g., binding him, 
often present less difficulties in 
the setting of a disposition hear
ing than a trial. Also it imposes 
less burden on the administration 
of justice to temporarily continue 
a disposition proceeding than to 
declare a mistrial. 

Corporations 
This subdivision does not treat 

the separate problems presented 
by the failure of a corporation to 
appear for trial. Compa1·e, e. g., 
N.Y.Gen.Bus.Law § 681(2) (pro
viding for summary default) with 
Ariz.R.Crim.P. 12 (providing for 
trial in absentia). 

1 Varions l1ecisions han' held that 110 form of wniYrr-inclucling yolulltary 
nbsellce-would be permitted in capital cases. Sec, e. [I., Hopt, Y. Utah, 110 
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1:,1'{, G74, 4 ~,Ct. 202, 28 L.I<JeL 262 (1R84); P('opll' v. La Barbera, NIIJII'Il. 

'l'his l'xcpption W!lS ill('orporatrc1 in tlH' Fpc1l'l'Ul HulC's Illlcl YariOlls Rtntp 
JIl'ovisiollS ]latt<'l'lll'd nftl'l' tlw I~('c1C'l'll1 Huh's. I'{pc" c. (I., N.D.H.Crim.l'. 
43(h)(1). Howl'\'!'!', the' l'Pc'(,l1tly appl'o"ed nl1ll')HIIllPllt of P.n.Crim.P. 43 (trnlls
JUiUl'd to ('()n~l'C's~ ill A]lril, 1\)74) wonW C'liminntc' tll(l pxc('ptioll. AC('('Jltil1~ 
Ilrl,(IIP)Hlo that' tlw sil,(nifi(,Hn('p or til!' Jll'llaHy jnstifi('s lin ('x('C'ptioll with rNlp('('t 
to arlllp haspd IIpon forfl'itllrl' (IIII' to voluntary ahs(,I1('1' (s(,p COIllllwnt 011 

e1am:p (2), ill/ral, a wai,,('r that 1II1'(>ts ('onstitlltiollal stancIllI'd .. (i. ('., lIIaclc' 
1I11t1C'l'stnncJingly and \'ohll1tnril~') sllollhl hl' llppli('nhlp to ealliI'al em,ps, as a\\' 

oth!'l' waiYI')' ]ll'o"isions, 

1 (c) Obtaining presence of unexcused defendant. If the de-
2 fendant is not present at the trial or part thereof or the disposi-
3 tion hearing and his absence has not been excused, the coprt by 
4 order may direct a [law enforcement officer] to bring the defend-
5 ant forthwith before the court for the trial or hearing. 

Comment 

This applies to all situations 
other than that in which the de
fendant's absence has been ex
cllsed under subdivision (b) (1), 
supra, Accordingly, as indicated 

in the immediately preceding 
Comment, it may be used either 
together with or in lieu of the 
action authorized by subdivision 
(b) (2), supm, 

Rule 714. [Public Right of Access.] 
1 (a) Courtroom open to public. The trial and other courtroom 
2 proceedings shall be open to the public, except as provided in 
3 this Rule. 

Comment 

This recog-nizes "the value of Trial & Free Press 3.1 (Approved' 
continuing- public scrutiny of the Draft, 1968), as well as the de
judicial process" and "the educa- fendant's Sixth Amendment right 
tional value of open courts," Com- to a public trial. 
mentary to ABA Standards, Fair 

1 (b) Grounds for temporary deferral of public access. The 
2 court may order temporary deferral of public access to all or part 
3 of a trial or other courtroom proceeding only if: 

4 (1) The defendant has moved therefor and the court is 
5 satisfied that there is a reasonable likelihood that the de-
6 fendant's constitutional right to a fair trial or an impartial 
7 jury cannot be preserved unless the deferral is granted; 
8 or 

9 (2) The parties have agreed thereto, and the court is 
10 satisfied that the deferral is necessary in the interest of jus-
11 tice, 
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Comment 

Except for not being limited to would be waiving his right. Even 
trial proceedings outside the ju- if the Sixth Amendment were read 
ry's presence and except for the to imply a right on the part of the 
inclusion of clause (2), this is public, as opposed to the defend
quite similar to provisions in ABA ant, it is clear that any such right 
Standards, Fair Trial & Free would be a qualified one which 
Press 3.1 (pretrial proceedings) would not extend to immediate ac
and 3.5(d) (trial) (Approved cess to matters the reporting of 
Draft, 1968). which would likely deprive the de

This is not limited to trial pro
ceedings outside the jury's pres
ence because in some circumstanc
es reporting of proceedings in the 
jury's presence may inflame the 
community in such a way as to de
prive the defendant of a fail' trial. 

There appears to be no serious 
problem as to the constitutionality 
of this type of provision. See 
Commentary to ABA Standard 3.1. 

This provision is clearly consist
ent with the Sixth Amendment 
and similar State constitutional 
prOVISlons. The Sixth Amend
ment provides that lithe accused 
shall enjoy the right to a .)} .,:. .)} 
public trial," and by moving to ex
clude the public the defendant 

fendant of a fair and impartial 
trial exp1'essly guaranteed by due 
process. 

As far as the First Amendment 
is concerned, denial of access to 
information is at most an indirect 
abridgement, see Kleindienst v. 
Mandel, 408 U.S. 753, 92 S.Ot. 
2576, 33 L.Ed.2d 683 (1972), and 
the fact that the denial here is 
only temporary would make any 
abridgement all the more "indi
rect." A merely indirect abridge
ment is constitutional to the ex
tent that it is necessary to serve 
a compelling governmental inter
est. See United States v. O'Brien, 
391 U.S. 367, 88 S.Ot. 1673, 20 L. 
Ed.2d 672 (1968). 

1 (c) Duration of deferral. The court may not continue the 
2 deferral longer than the grounds therefor exist. 

Comment 

This ensures that the deferral terests specified in subdivision 
will persist only to the extent nec- (b), supra. 
essary to protect the important in-

1 (d) Means of deferral. The deferral shall be by means of ex-
2 eluding the public fro111 the courtroom, making at public expense 
3 a full transcript or sound recording of all parts of the trial or 
4 courtroom proceeding which the public would have heard had it 
15 not been excluded, and opening the transcript or sound recording 
6 to public inspection as soon as the grounds for deferral cease to 
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7 exist and in any case not later than immediately after disposition 
8 of the case at the trial court level. 

Comment 

This is quite similar to provi- Trial & Free Press 3.1, 3.5(d) 
sion in ABA Standards, Fair (Approved Draft, 1968). 

1 (e) Sound and visual recording. The court may also order that 
2 all parts of the trial or courtroom proceeding which the public 
3 would have heard had it not been excluded be recorded by sound 
4 and visual recording means. If the court so orders, the sound 
5 and visual recording shan be shown once, in courtroom-type cir-
6 cumstances, not later than shortly after disposition of the case 
7 at the trial court level, at a time and place set by the court and 
8 open to the public. 

Comment 

This authorizes the court to or
der audio-video or sound motion 
picture recording, to provide the 
public with the best-possible 
equivalent to being present at the 
trial.' The reference to "court
room-type circumstances" is to 

make it clear that the same re
strictions regarding such matters 
as photographing or broadcasting 
as apply to courtroom proceedings, 
see, e. g., ABA Code of Judicial 
Conduct, Canon 3(A) (7), apply to 
the showing. 

1 (f) Relief not precluded. The court may order deferral under 
2 this Rule, although the defendant has not moved for a transfer 
3 of the prosecution to another [county] or for sequestration of the 
4 jury. 

Comment 

This reflects the view that the committed, upon restricting the 
relief provided by this Rule should jurors' liberty, or upon the de
not be conditioned upon the de- fendant's risking the possible ef
fendant's forfeiting his right to fects of juror displeasure which 
trial at the place the offense was may attend seCiuestration. 

PART 2 

SCHEDULING TRIALS 

Rule 721. [The Trial Calendar.] 
1 (a) Court control; duty to report. The court shall provide 
2 for the assignment of cases upon the calendar in accordance with 
3 this Rule, and may provide by general or special rule for the ef-
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4; fective administration of the calendar. The [appropriate of-
5 ficial] shall file a written report with the court periodically, as 
6 directed by the court, indicating the status of each case not set 
7 for trial, including whether the defendant is being held in custody 
8 pending trial and, if so, how long he has been in custody. 

Comment 

. This subdivision is in some re
spects similar to ABA Standards, 
Speedy Trial1.2 (Approved Draft, 
1968). As noted in the Com
mentary thereto, in most jurisdic
tions control over the calendar is 
given by statute to the court or 
the clerk of the court. Note, 48 
Colum.L.Rev. 613 (1948). The 
assumption here, as with the com
parable ABA Standard, is that a 
court possesses inherent residual 
power over its own calendar and 
that prosecutor control may result 
in the prosecutor having an unfair 
advantage over the defendant. 
Id. at 620. 

One argument which is some
times made in favor of prosecutor 
control is that he "is more fa
miliar than the court with the 
complexities of each case/' Id. at 
618. To the extent that this is so, 
the prosecutor may bring those 
facts (and other relevant facts, 
such as the public interest in a 
very prompt trial in certain cases) 
to the attention of the court. In 
current practice, it is not uncom
mon, for example, for prosecutors 
to take an active role in ensuring 
that the public is protected by the 
prompt disposition of cases in
volving defendants whose pretrial 
liberty is believed to present un
usual risks. See Freed & Wald, 
Bail in the United States: 1964, 
p. 83 (1964); National Confer
ence on Bail and Criminal Justice, 
Proceedings 208 (1965). The 

first sentence of this subdivision 
recognizes that the court by rule 
may provide for the receipt of 
such information. 

The last sentence of this sub
division recognizes the authority 
of the court to direct one or more 
appropriate officials (e. g., the 
prosecutor, the sheriff, or the 
court administrator), to be identi
fied by office in each jurisdiction 
adopting this Rule, to file written 
reports pedodically concerning 
cases which have not yet been set 
for trial. This will help to ensure 
that cases do not become "lost" in 
the system due to the oversight or 
disinterest of the prosecutor and 
defense counsel. Reporting re
quirements of this kind are cur
rently to be found in some' states; 
see Commentary to ABA Standard 
1.2. Similarly, the Second Circuit 
Rules Regarding Prompt Disposi
tion of Criminal Cases (1971) pro
vide: 

The United States Attorney 
of each district shall file every 
two weeks with the chief judge 
of the circuit, and the chief 
judge of his district, a report of 
all persons held in jail prior to 
trial, the period of detention, 
and the reason fol' such deten
tion or delay in the disposition 
of charges pending against 
them, As to all other criminal 
cases the United States Attor
ney shall make a similar repol't 
monthly regarding each case in 
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which the trial has not com
menced within six months of the 
date of arrest, service of sum
mons, detention, or the filing of 

the charge for which the de
fendant is to be tried, which
ever is earliest. 

1 (b) Priorities in scheduling criminal cases. Insofar as is prac-
2 ticable, trials of criminal cases shall have priority over civil cases. 
3 In determining priority among criminal cases, the court shall con-
4 sider, among others, the following factors: 
5 (1) The right of a defendant to a prompt trial under Rule 
6 722; 
7 (2) Whether the defendant is in custody; 
8 (3) The relative gravity of the offense charged; and 
9 (4) The relative complexity of the case. 

Comment 

This is rather similar to ABA 
Standards, Speedy Trial 1.1 (Ap
proved Draft, 1968). As noted in 
the Commentary thereto, the pres
sure of the trial docket need not 
unduly delay criminal cases if the 
calendar is "governed by two 
policies-trial of criminal cases 
before civil cases * .>; ,x, and, 
in general, trial of jailed defend
ants before defendants on bail." 
See Note 57 Colum.L.Rev. 846, 866 
(1957). The policy of giving 
priority to criminal cases is found 
in F.R.Crim.P. 50 and in the stat
utes or rules of some states. Some 
jurisdictions also give priority to 
cases where the defendant is ill 
custody. See Commentary to 
ABA Standard 1.1. 

Subject to such provisions, the 
common practice is to docket cases 
in the order in which the indict-

ments or informations are filed, 
which is sometimes required by 
rule or statute. Although this is 
generally a fair way to proceed, it 
is sometimes desirable to obtain a 
prompt adjudication of certain 
cases, such as those of bailed de
fendants who are thought likely to 
intimidate witnesses or commit 
other crimes. See National Con
ference on Bail and Criminal Jus
tice, Proceedings 151-55 (1965). 
Clause (3) is directed to this and 
similar situations. 

Clause (4) gives express recog
nition to the fact that the relative 
complexity of the case is also a 
legitimate consideration in deter
mining whether there should be a 
departure from the order of the 
cases on the basis of the date of 
the filing of the information or 
indictment. 

1 (c) Motion to advance. Upon motion of a party and a show-
2 ing of cause, the court may advance the case on the calendar. 

Comment 

Illustrative of appropriate situ- evidence would be lost or the 
ations for advancement are where amount of inconvenience to wit
it would minimize the risk that nesses or the parties. 
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1 (d) Motion for continuance. The court may grant a continu-
2 ance only upon motion of a party and a showing of cause and only 
3 for so long as necessary. 

Comment 

This is similar to ABA Stand- sponsibility of the court to make 
ards, Speedy Trial 1.3 (Approved an independent determination as 
Draft, 1968). In some courts the to whether there is in fact good 
practice has developed whereby cause for the continuance and to 
continuances in criminal cases are grant a continuance only for so 
routinely granted upon motion of long as is necessary under the 
either the prosecuting attorney or circumstances. The need for 
the defendant if the other party prompt disposition of criminal 
consents. See Project, 35 U.Chi. cases transcends the desires of the 
L.Rev. 259 (1968). This subdivi- immediate participants in the pro
sion emphasizes that it is the 1'e- ceedings. 

Rule 722. [Limits on Time Before TriaI.] 
1 (a) Discharge for lack of prompt trial. If the trial of the de-
2 fend ant is not commenced within [four months] after the ap-
3 plicable date specified in subdivision (d), excluding only the pe-
4 riods specified in subdivision (f), the court, upon motion of the 
5 defendant, shall dismiss the information [or indictment] with 
6 prejudice and discharge the defendant. 

Comment 

Rule 722 generally fendant. Barker v. Wingo, 407 
This Rule is supportive of the U.S. 514, 92 S.ct, 2182, 33 L.Ed. 

constitutional right to a speedy 2d 101 (1972), 
trial, which is applicable to the For this reason, as the Court 
states through the due process acknowledged in Bat'leer, there is 
clause of the Fourteenth Amend- merit to a more rigid approach 
ment. Klopfel' v. North Carolina, which requires that a defendant 
386 U.S. 213, 87 S.Ct. 988, 18 L. be offered a trial within a speci
Ed.2d 1 (1967). As the Supreme fied time period. Such an ap
Court has noted, "the right to proach will foreclose, except under 
speedy trial is a more vague con- the most unusual of circum
cept than other procedural rights," stances, any necessity for apply
in that a determination as to ing the amorphous balancing test 
whether the right has been denied of Ba?·lee?". Thus, while the Court 
in an individual case requires an noted in Bm'lcer that there is "no 
ad hoc weighing of four factors: constitutional basis for holding 
length of delay, the reason for the that the speedy trial right can be 
delay, the defendant's assertion of quantified into a specific number 
his right, and prejudice to the de- of days or months," it was also 
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emphasized that the decision 
should not "be interpreted as dis
approving a presumptive rule 
+:. * * which establishes a fixed 
time period within which cases 
must normally be brought." 
Barke?' cites with approval ABA 
Standards, Speedy Trial (Ap
proved Draft, 1968), upon which 
this Rule is based. 

As noted in the Commentary to 
ABA Standard 2.1, most states 
have by statute or rule of court 
established time limitations re
specting how promptly the trial of 
a criminal case must be com
menced. Most of these provisions 
express the limitation as being so 
many terms of court; that ap
proach may have been appropriate 
in circuit-riding days, but now 
often results in lack of uniformity 
within a jurisdiction and in con
fusion as to precisely when certain 
trials must be commenced. In the 
few states which currently express 
the time in days or months rather 
than terms of court, the times 
range from seventy-five days to 
six months. Sometimes shorter 
time limits are set for defendants 
in custody. 

Law Enforcement and Criminal 
Justice, Analysis of Pretrial De
lay in Felony Cases-A Summary 
Report 11 (1972) recommends 60 
days for defendants in custody 
and 120 days for defendants free 
on bail. National Advisory 
Comm'n on Criminal Justice 
Standards and Goals, Ct.-65 
(1973) asserts that' the "norm or 
average" (as opposed to outside 
limit) should be 60 days for felon
ies and 30 days for misdemeanors. 

If a jurisdiction adopts a short
er period than four months, it is 
preferable that the period be ex
pressed in terms of months when
ever possible. For example, a 
three-month period is preferable 
to a 90-day period, as it is then 
easier to determine whether tIie 
time has elapsed. Although all 
months do not have an equal num
ber of days, this does not mean 
that expressing the speedy trial 
time limits in terms of months is 
a denial of equal protection. Peo
ple v. Walker, 34 IIl.2d 23, 213 
N.E.2d 552 (1966). 

Existing statutes and rules con
cerning the consequences of a dis
charge for failure to try the de
fendant within a specified time re-

Subdivision (a) fleet a variety of approaches. In 
This subdivision sets forth the some jurisdictions discharge is 

time limit of four months in never a bar to prosecution, in some 
brackets. This time should be it is always a bar, in yet some 
viewed as an upper limit; juris- others it is a bar only in misde
dictions adopting these Rules may meanor cases, and in still others 
well want to adopt an even shortel' subsequent prosecution is allowed 
period of time. The President's only upon order of the court. See 
Commission on Law Enforcement Commentary to ABA Standard 4.
and Administration of Justice, 1. In many states the rules and 
The Challenge of Crime in a Free statutes are far from clear on this 
Society 155 (1967) proposes "that matter, and these ambiguous Pl'O

the period from arrest to trial of visions have received a variety of 
felony cases be not more than 4 interpretations. See Annot., 50 
months." National Institute of A.L.R.2d 943 (1956). 
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This subdivision, like ABA 
Standard 4.1, is based upon the 
premise that the only effective 
remedy for denial of a prompt 
trial is absolute and complete dis
charge. If, following undue delay 
in going to trial, the prosecution 
is free to commence prosecution 
again for the same offense, sub
ject only to the running of the 
statute of limitations, the right to 
speedy trial is largely meaning
less. Prosecutors who are free to 
commence another prosecution 
later have not been deterred from 
undue delay. See, e. g., Brummitt 
v. Higgins, 80 Ok1.Cr. 183, 157 P. 
2d 922 (1945). 

It is true, of course, that a delay 
in trial beyond that permitted un
der this Rule does not necessarily 

constitute a violation of the con
stitutional right to a speedy trial. 
Yet it must be kept in mind that 
one important reason for having 
rather specific rules on time for 
trial is to avoid the necessity of 
litigating the far more complex 
question, on a case-by-case basis, 
of whether a balancing of all rele
vant factors requires the conclu
sion that the constitutional right 
has been violated. See Barker v. 
Wingo, 407 U.S. 514, 92 S.Ot. 
2182,33 L.Ed.2d 101 (1972). This 
being the case, it is most signifi
cant that nothing less than abso
lute discharge will suffice as a 
remedy for violation of the consti
tutional right to speedy trial. 
Strunk v. United States, 412 U.S. 
434, 93 S.Ot. 2260, 37 L.Ed.2d 56 
(1973) . 

1 (b) Release for lack of prompt trial. If the defendant has 
2 been in custody for [two months] following the applicable date 
3 specified in subdivision (d), excluding only the periods specified 
4 in subdivision (f), and his trial has not yet commenced, the court, 
5 upon motion of the defendant, shall order the defendant released 
6 on his promise to appear. 

Comment 

Under this subdivision, if the' 
shorter time for defendants in 
custody has run, the effect is 
merely that the defendant is en
titled to release on his own recog .. 
nizance. Only if the time speci
fied in subdivision (a) also runs 
is dismissal with prejudice re
quired. For example, assuming 
no excluded periods under sub
division (f), infra, the defendant 
in custody would be entitled to 
release on his own recognizance 
after two months without trial, 

and if he were not tried within 
two more months (four in all) he 
would be entitled to dismissal with 
prejudice. Thus, this subdivision 
conforms to the policy underlying 
ABA Standards, Speedy Trial 4.2 
(Approved Draft, 1968), which is 
that the shorter time limitations 
for defendants in custody should 
serve only to terminate custody 
and thereby put such defendants 
in approximately the same posi
tion as other defendants. 
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1 (c) Time for motion. A motion under subdivision (a) or (b) 
2 may be made only before commencement of trial, unless: 
3 (1) The defendant was not represented by counsel and 
4 was not personally informed by the court of his rights un-
5 del' this Rule; 01' 

6 (2) The court otherwise permits the motion in the interest 
7 of justice. 

Comment 

Speedy trial is a personal right 
of the defendant which is deemed 
forfeited if not properly asserted. 
The requirement that the defend
ant move for dismissal prior to 
trial is apparently followed in all 
jurisdictions. See Annot., 57 A.L. 
R.2d 302, 336, 343 (1958). The 
exception stated in clause (1) for 

the unrepresented defendant who 
is unaware of his speedy trial 
rights is based upon Rule 8 of the 
Second Circuit Rules Regarding 
Prompt Disposition of Criminal 
Cases (1971). Clause (2) permits 
the court to allow a late motion 
under other compelling circum
stances. 

1 (d) When time begins to run. The time for trial shall com-
2 mence running, without demand by the defendant, from the date 
3 an information charging the offense is first filed under Rule 231 
4 (f) [or, if the prosecution is initiated by indictment, from the 
5 date an indictment charging' the offense is first returned], unless: 
6 (1) The information [or indictment] was dismissed upon 
7 motion of the defendailt, in which case the time shall com-
8 mence running from the date a subsequent information 
9 charging the offense is filed under Rule 231 (f) [01', if the 

10 prosecution is subsequently initiated by indictment, from 
11 the date an indictment charging the offense is returned] ; 
12 or 
13 (2) The defendant is to be retried following a mistrial, an 
14 Ol'der for a new trial, or an appeal 01' collateral attack, in 
15 which case the time shall commence running from the date 
16 the order occasioning the retrial becomes final. 

Comment 

Most speedy trial rules and S.Ct. 2182, 33 L.Ed. 101 (1972), 
statutes are silent on the question holding demand is not essential to 
of whether the defendant must de- trigger the constitutionall'ight to 
manel trial to commence the time speedy trial-require that a de
running. However, the majority mand be made. Annot., 57 A.L.R. 
of the appellate cases-at least up 2d 302, 326 (1958); Annot., 129 
until the time of the decision in A.L.R. 572, 587 (1940). In sup
Barker v. Wingo, 407 U.S. 514, 92 port of the majority rule, it is 
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argued that requiring demand will 
prevent "technical evasion of the 
charge." Note, 57 Colum.L.Rev. 
846, 853 (1957). 

A strong minority rejects the 
demand doctrine and requires only 
that a motion to dismiss be filed 
before trial. This view attributes 
"significance to the fact that only 
the state is empowered to bring 
the charge to trial" and that the 
demand rule enables "the state to 
do nothing until the defendant 
acts, and then, if he acts too late, 
to claim waiver." Id. at 853. 
Consistent with ABA Standards, 
Speedy 'I'rial 2.2 (Approved Draft, 
1968), the latter view is adopted 
in this subdivision. Apart from 
the fact that a demand require
ment applicable to all cases ap
pears to be inconsistent with the 
Ba1'ke?' holding, the position taken 
in this subdivision is supported by 
a number of other considerations. 
For one, there are a number of 
situations, such as where the de
fendant is unaware of the charge 
01' where he is without counsel, in 
which it is unfair to l'equire a de
mand. Note, 57 Colum.L.Rev. 846, 
854-55 (1957). Ju.risdictions 
with a demand requirement are 
faced with the continuing problem 
of defining exceptions, a process 
which has not always been carried 
out with uniformity. Id. at 864-
65. More important, the demand 
requirement is inconsistent with 
the public interest in prompt dis
position of criminal cases. The 
trial of a criminal case should not 
be unreasonably delayed merely 
because the defendant does not 
think that it is in his best interest 
to seek prompt disposition of the 
charge. 

As to when the time normally 
begins to run, this subdivision 
identifies the critical date as that 
when an information charging the 
offense was filed under Rule 231 
(f), supra. This is fully consist
ent with the present prevailing 
view that whenever the required 
charge (be it indictment, com
plaint, affidavit, or information) 
is filed before the defendant is 
taken into custody. the time runs 
from the date of filing. Annot., 
85 A.L.R.2d 980, 981 (1962). 
That view is fully supported by 
the fact that delay following 
charge can operate to the disad
vantage of the defendant even if 
he is not under arrest or other
wise restrained: (1) if he is. not 
arrested or otherwise notified of 
the charge, he is not prompted to 
seek out witnesses on his behalf 
when they might be available; 
(2) even though not arrested, if 
the defendant is notified of the 
charge his period of anxiety over 
the pending prosecution has be
gun; and (3) if the public is noti
fied of the charge, the defendant 
is from that time forward an ob
ject of public suspicion. 

In current practice, the more 
common case is that in which the 
defendant is arrested and there
after held in custody or released 
on bail or recognizance until the 
time the charge is filed. Under 
these circumstances, existing stat
utes "typically cover the period 
between the holding of the defend
ant to answer, or his commitment, 
and the commencement of tria1." 
Note, 57 Colum.L.Rev. 846, 847 
(1957). But because, under these 
Rules, the filing of an information 
in such a case is required by the 
time of the defendant's appear-
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ance before a magistrate or 
promptly thereafter, see Rule 231 
(f), it is appropriate to settle up
on the event of filing as that 
which tdggp.rs the time limits in 
all cases, subject only to the excep
tions specifically noted. 

It is true, of course, that un
necessary delay in the filing of an 
information can be just as detl'i
mental to a defendant as post
information delay, Indeed, it can 
be more detrimental because the 
defendant is not prompted to pre
serve his defense. That problem, 
which is not a problem of speedy 
trial, is not dealt with in this 
Rule. It nonetheless remains 
open to a defendant to raise the 
objection that an extended pre
information delay violates due 
process, as recognized in United 
States v. Marion, 404 U.S. 307, 92 
S.Ct. 455, 30 L.Ed.2d 468 (1971). 
If such an objection is raised, 
then, as noted in Marion, the de
fendant will be required to show 
that he has been prejudiced by the 
delay. By contrast, a showing of 
prejudice is not required under 
this Rule regarding post-informa
tion delay. 

The bracketed language in this 
subdivision will be required only 
in those jurisdictions which per
mit prosecution by indictment. If 
the prosecution is initiated by in
dictment (i. e., the defendant is 
indicted before an information is 
filed, which per Rule 321(f) will 
not likely be the case if the de
fendant is first cited, s:, ,lmoned 
or,arrested), then the speedy trial 
timp. runs from the date the in
dictment is returned. This is 
consistent with the present pre
vailing rule. See Annot., 85 A.L. 
R.2d 980, 981 (1962). 

A number of appellate courts 
have been faced with the problem 
of how to count the speedy trial 
limitations in a case where the 
original charge was dismissed and 
later the same offense was 
brought forth in another charge. 
Some courts begin counting anew 
from the time of the second charge 
on the ground that the first 
charge became a nullity upon dis
missal, while others continue 
counting from the time of the first 
charge on the theory that such 
action is necessary to prevent the 
state from depriving a person of 
his rights by the simple device of 
dismissal and recharge. Although 
no clear-cut pattern is discernible, 
the latter result is more likely if 
the dismissal was not at the in
stance of the defendant or if the 
time had not already run when the 
first charge was dismissed. See 
Annot., 30 A.L.R.2d 462 (1953). 

This Rule follows ABA Stand
ard 2.2 in recognizing as the 
critical distinction whether the 
dismissal was at the instance of 
the prosecutor the defendant. It 
is provided in subdivision (f)(10) 
of this Rule that dismissal on mo
tion of the prosecutor merely tolls 
the running of the time. Dis
missal at the instance of the de
fendant calls for different treat
ment. As noted in People v. 
Hamby, 27 Ill.2d 493, 496, 190 N. 
E.2d 289, 290 (1963): "Were it 
otherwise the People would be ob
ligated to either successfully de
fend all such motions or incur the 
risk of the accused being dis
charged under the statute. Such 
perfection cannot be demanded, 
even of the People, nor should 
such a weapon to permit potential 
abuse be placed in the hands of an 
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accused." Thus, clause (1) pro
vides that if the information was 
dismissed upon motion of the de
fendant, then the time commences 
running from the date of a new 
information charging that offense 
is filed. 

If the defendant moves for dis
missal on the ground that the 
time for trial has already run, this 
is an absolute bar to prosecution 
for that offense, as provided in 
subdivision (a) of this Rule. 
More difficult is the question of 
what the result should be when 
the time for trial has already run 
and the defendant fails to raise 
this issue but instead obtains a 
dismissal on some other ground 
which in itself does not bar a new 
charge. Although arguments can 
be marshaled on both sides of this 
question, on balance it seems pre-

ferable to start the time running 
again from the subsequent charge, 
as provided in ABA Standard 2.2. 
Thus, failure to raise the speedy 
trial issue prior to a motion for 
dismissal is dealt with in the 
same way as failure to raise the 
issue prior to trial under sub
division (c) of this Rule. 

Clause (2) is generally consist
ent with the doctrine which has 
been developed by the appellate 
courts, see Note, 57 Colum.L.Rev. 
846, 850 (1957). It is based upon 
a provision in the Second Circuit 
Rules Regarding Prompt Disposi
tion of Criminal Cases (1971), 
which, unlike ABA Standard 2.2 
(c), makes it clear that the cri tical 
date is the day when the order 
occasioning the retrial becomes 
final. 

1 (e) When trial begins. For purposes of this Rule, the trial 
2 commences at the time of the beginning of the first proceeding 
3 under Rule 521. 

Comment 

For the purpose of determining 
the required time for trial, the 
trial commences at the beginning 
of the first proceeding set forth 
in Rule 521, supra. Normally, 
this will be the opening statement 
by the prosecuting attol'l1ey. The 
time of jury selection thus does 
not constitute the beginning of 
the trial under this Rule-such a 

starting point seems inappropri
ate here because of the practice 
in some jurisdictions of selecting 
juries prior to the time set for 
commencing trial. However, it 
should be noted that subdivision 
(f) (4), infm, excludes the period 
of jurJr selection in computing the 
time for commencing trial. 

1 (f) Excluded time periods. The following- periods of time are 
2 excluded in computing- the time for trial: 
3 (1) TEhe period of proceedings for the determination of 
4 competency and the period during which the defendant is in-
5 competent to stand trial. 
6 (2) Any period of delay resulting- from a pretrial motion 
7 involving matters of unusual complexity, including the time 
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8 needed to prepare for a hearing on the motion, the time of 
9 the- hearing, the time not exceeding [15 days] while the mat-

10 tel' is under advisement, and the time needed to comply with 
11 the court's ruling on the motion. 
12 (3) Any period of delay resulting from an interlocutory 
13 appeal, but not to exceed [two months] if the appeal was 
14 taken by the prosecuting attorney and the time being deter-
15 mined is that for releasf. under subdivision (b). 
16 (4) The period of jury selection. 
17 (5) Any period during which proceedings in the instant 
18 case al'€: delayed because of proceedings relating to the prose-
19 cution of the defendant on other charges, 
20 (6) The period of a continuance granted at the request or 
21 with the consent of the defendant. A defendant without 
22 counsel may not consent to a continuance unless he has been 
23 advised by the court of his rights under this Rule and the ef-
24 . feet of his consent. 

25 (7) The period of a continuance granted at the request of 
26 the pl\)secuting attorney, if (i) the continuance is granted 
27 because of the unavailability of evidence material to the 
28 State's case, where the prosecuting attorney has exercised 
29 reasonable diligence to obtain the evidence and there are 
30 reasonable grounds to believe that the evidence will become 
31 available within a reasonable time; or (ii) the continuance is 
32 granted to allow the prosecuting attorney additional time to 
33 pre11are the State's case and the additional time is justified 
34 by exceptional circumstances of the case. 

35 (8) Any period of delay resulting from the absen~'e or un-
36 availability of the defendant. A defendant is absent when-
37 ever (i) he fails to appear at a proceeding for which notice 
38 has been given under these Rules; (ii) his whereabouts are 
39 unknown and he is attempting to avoid apprehension 01' 

40 prosecution; or (iii) his whereabouts cannot be ascertained 
41, by reasonable diligence, A defendant is unavailable when-
42 ever his whereabouts are known but his presence for trial 
43 cannot be obtained by reasonable diligence. 

I 

44 (9) With respect to a defendant incarcerated under a 
45 sentence of imprisonment, the period of time commencing 
46 under subdivision (d) and until his pl'esence for trial has 
47 been obtained, provided the prosecuting attorney has exer-
48 cised reasonable diligence (i) in se'eking to obtain the de-
49 fendant's presence for trial upon receipt of a demand from 
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50 the defendant for trial, and (ii) if the defendant has not 
51 theretofore demanded trial, in filing a detainer with the 
52 official having custody of the defendant requesting that of-
53 ficial to advise the defendant of his right to demand trial. 

54 (10) If an information [or indictment] was dismissed by 
55 the prosecuting attorney and an information charging the 
56 same offense is subsequently filed under Rule 231 (f) [or, if 

.. 57 the prosecution is subsequently initiated by indictment, an 
58 indictment charging the same offense is returned], the pe-
59 riod from dismissal of the first information [or indictment] 
60 to the filing of the subsequent information [or the return of 
61 the subsequent indictment]. 
62 (11) Other periods of delay occasioned by exceptional cir-
63 cumstances. 

Comment 

As noted in the Commentary to is possible the basic policy con
ABA Standards, Speedy Trial 2.1 siderations involved in such de- ' 
(Approved Draft, 1968), only a terminations should be set forth 
few jurisdictions have attempted by statute or rule of court." 
to enumerate by rule or statute This subdivision states that the 
the circumstances which justify designated periods are "excluded 
an extension of the usual time in computing the time for trial." 
limits within which a defendant This language is intended to clar
must be tried. Rather, most ify precisely what impact the list
states merely provide for addi- ed events should have on the run
tional time upon a showing of ning of the time, a matter which 
"good cause." Some other states has caused the courts some dif
have identified only a few legiti- ficulty under existing statutes. 
mate causes of delay, the most Illustrative is the holding in Peo
common being delay "upon ap- pIe v. Stillman, 391 Ill. 227, 62 N. 
plication of the defendant" and E.2d 698 (1945), that when the 
delay because of the absence of defendant obtains a continuance 
material evidence. In states with the four-month statutory limit be
only a general "good cause" pro- gins running anew from the end 
vision or with a fal'-from-com- of the period for which the con
plete listing of propel' bases for tinuance was obtained. The in
delay, courts have found the task tent of this subdivision is that 
of determining what events jus- all approriate delays be excluded 
tify extension of the statutory in computing compliance with the 
limits a most difficult one. See time limit, not merely those ex
Annot., 57 A.L.R.2d 302 (1958); cusable periods during which the 
Annot., 129 A.L.R. 572 (1940). date for trial would otherwise 
Tl:us, this SUbdivision is based have arrived. The wording of 
upon the premise underlying ABA many statutes leaves this matter 
Standard 2.1: "that insofar as unclear. 
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Paragraph (1) is based upon 

ABA Standard 2.3(a). 

As for paragraph (2), it must 
be emphasized that account is tak
en only of a period of delay which 
1'esults from a pretrial motion, 
and only when the motion involves 
matters of unusual complexity. 
Routine motions (e. g., for dis
covery) which are handled as a 
matter of course under these 
Rules should not be deemed to 
have caused delay, for they have 
been taken into account in setting 
the time limits in subdivision (a). 
See, e. g., People v. Scott, 13 Ill. 
App.3d 620, 301 N.E.2d 118, 125 
(1973): 

All discovery motions are not 
intrinsically dilatory, therefore 
not every such motion automat
ically extends the period in 
which the defendant must be 
tried. * * * A motion may 
be simple and easily answered 
or it may be detailed and dif
ficult to answer. The informa
tion requested may be present
ly known or it may be reason
able and supplied without ob
jection or it may call forth ob
jections which must be heard 
and resolved. A discovery mo
tion which the State can answer 
quickly would cause little or no 

pend on the facts of each case. 
This calls for the trial court's 
appraisal of the motion, its 
need, timeliness and complex
ity; it calls for the court's ap
praisal of the State's ability to 
answer the motion immediately 
and the merit of the State's 
reasons for not doing so. 

Paragraph (3) excludes the pe-
riod of delay resulting from an 
interlocutory appeal. However, 
for purposes of subdivision (b), 
supra, which concerns release for 
lack of a prompt trial, a two
month limit is imposed. The as
sumption is that a defendant 
should not be incarcerated an un
due length of time merely because 
there is not a prompt disposition 
of an appeal taken by the prose
cuting attorney. 

As for paragraph (4), it is 
necessary to exclude the period of 
jury selection because under sub
division (e) of this Rule the trial 
does not begin for speedy trial 
purposes at the time jury selec
tion commences. 

Paragraph (5), dealing with de
lay resulting from proceedings re
lating to the prosecution of the 
defendant on other charges, is 
based upon ABA Standard 2.3(a). 

delay; the State should not be Paragraph (6) is based upon 
permitted to use such a motion ABA Standard 2.3 (c). Delay at
as an excuse to toll the statute tributable to a continuance re
implementing the constitutional quested or consented to by the de
right to a speedy trial. On fondant is sometimes excepted by 
the other hand, a discovery mo- statute or rule from the speedy 
tion that calls for answers trial limitations. The last sen
which are not quickly available tence of paragraph (6), concern-
01' requests answers replete in iug the unrepresented defendant, 
detail would cause a legitimate is modeled after Calif, Penal Code 
delay'» .» .» Whether a § 1382 as well as the ABA Stand
motion falls into the former or ard. It will protect a defendant 
the latter category would de- without counsel from forfeiting 
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a prompt trial because of ignor
ance of his rights. 

Paragraph (7) is largely based 
upon ABA Standard 2.3(d), al
though in requiring that there be 
reasonable grounds to believe that 
evidence will become available 
"within a reasonable time" (rath
er than "at the later date") it 
follows Rule 5(c) of the Second 
Circuit Rules Regarding Prompt 
Disposition of Criminal Cases 
(1971). What constitutes a rea
sonable time will depend upon all 
the circumstances, including the 
reason for the unavailability of 
the evidence. For example, a 
rather substantial period of time 
may be justified where the delay 
is attributable to the defendant's 
conduct in preventing the appear
ance of a prosecution witness. 

With respect to clause (ii) of 
paragraph (7), it should be noted 
that failure of the prosecutor to 
be prepared to go to trial should 
not ordinarily be recognized as 
grounds for extending the speedy 
trial time limitations. Were it 
otherwise, the prosecutor could 
deny a defendant a speedy dis
position of his case by merely de
laying preparation of the case. 
However, occasionally an extreme
ly complex case, sllch as one in
volving a large conspiracy, can
not be adequately prepared in the 
time which would be sufficient 
in other cases. If an extension 
'Of time were not permitted in 
these few special cases, there 
would be pressure to set a general 
time-for-trial limit applicable to 
all cases long enough to covel' 
these exceptional cases. 

ard 2.3(e) and Second Circuit 
Rule 5 (d). Under the second sen
tence, when the defendant's where
abouts are unknown the time is 
tolled if eithe1' he is attempting 
to avoid apprehension or prosecu
tion or due diligence was em
ployed in an attempt to find him. 
Thus, it is not deemed necessary 
that the defendant attempt to 
avoid arrest or prosecution; the 
granting of additional time is not 
based upon the fault of the de
fendant, but on the fact that he 
cannot be found. (The theory 
is the same as that underlying the 
Model Penal Code statute of lim
itations tolling provision, which 
was changed so as not to require a 
"purpose [by the defendant] to 
avoid detection, apprehension or 
prosecution" to interrupt the pe
riod of limitation during a de
fendant's absence. Model Penal 
Code § 1.06, status of Section 
(Proposed Official Draft, 1962).) 
The "reasonable diligence" re
quired of the state includes the 
usual investigative procedures for 
determining the whereabouts of 
a person. See, e. g., People v. 
Serio, 13 Misc.2d 973, 181 N.Y.S. 
2d 340 (1958), holding the state 
had not used due diligence where 
the defendant lived openly in the 
jurisdiction, had his name listed 
in the telephone directory, was em
ployed by a well-known firm, and 
had appeared in the local courts (In 
other matters. But, because the 
second sentence sets forth alter
native grounds, a defendant who 
was attempting to avoid apprehen
sion or prosecution may not raise 
the question of lack of due dili
gence. Moreover, if the defend-

Paragraph (8) is in most re- ant failed to appeal' at proceed
spects the same as ABA Stand- ings in the case as to which he 
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had notice, he is for that reason tion and Agreement on Detainers, 
alone absent. prepared by the Council of State 

By virtue of the last sentence Goverments, which appeal' as 
of paragraph (8), the running of Appendix A and B of the ABA 
the time for trial is tolled during Standards. 
that period when the defendant's The thrust of paragraph (9) is 
presence for trial cannot be ob- that the prosecutor is not required 
tained by due diligence. This to seek a prompt trial of a defend
does not excuse the prosecuting ant serving a term of imprison
attorney from the obligation of ment absent a demand for trial 
seeking interstate rendition of the from that defendant, provided the 
defendant known to be in another prosecutor has given the defend
jurisdiction. (The Uniform Crim- ant adequate notice of his right to 
inal Extradition Act is now the demand trial. If a demand is 
law in almost all states.) How- made, then the prosecutor must 
ever, the running of the time will use due diligence to obtain the 
be tolled if the attempt at rendi- presence of the defendant for 
tion is unsuccessful, as where the trial. If the prisoner is incarcer
executive in the state where the ated within the jurisdiction, this 
defendant is found denies rend i- means that the prosecutor must 
tion. This may happen when the resort to a writ of habeas corpus 
governor concludes that the ac- ad prosequendum or similar de
cused has not been charged with a vice to obtain custody of the pris
crime, that he is not a fugitive oner from the prison authorities. 
from the demanding state, or that If the prisoner is incarcerated 
"on the merits" he should not be outside the jurisdiction, then the 
returned (as where the defendant prosecutor must undertake what
raises an equitable plea, substan- ever legal steps are necessary to 
tive defenses to the alleged crime, obtain the prisoner from the in
Or due process violations in the carcerating jurisdiction. For the 
demanding state). Comment, GG prisoner held by federal authori
Yale L.J. 97 (1956). ties, this will mean requesting 

Paragraph (9) is based upon that the executive make the ap
ABA Standards 3.1 and 3.2. The propl'iate request of the Attorney 
Standards also deal with certain General, as provided for in 18 U. 
related matters, such as the re- S.C. § 4085. If the prisonel' is' 
sponsibilities of persons having held in a state which has enacted 
custody of a person against whom the Uniform Criminal Extradition 
a detainer is lodged, which are not Act, then extradition proceedings 
covered here on the ground that should be commenced. Or, if the 
they are inappropriate matters for incarcerating state is also a par
court rules. For appropriate leg- ty to the Interstate Agreement on 
islation on those matters, consult Detainers, a written request in 
the Uniform Mandatory Disposi- compliance with Article IV (a) of 
tion of Detainers Act, prepared by the Agreement would be in order. 
the National Conference of Com- It must be emphasized that 
missioners on Uniform State such action is required only in 
Laws, and the Suggested Legisla- those instances in which the pris-
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oner has demanded trial. In this 
respect, paragraph (9) conforms 
to the provisions of the Uniform 
Mandatory Disposition of Detain
ers Act and the Interstate Agree
ment. While it has sometimes 
been argued that the prosecutor 
should be required to proceed 
even absent a demand by the pris
oner, Comment, 31 U.ChLL.Rev. 
353, 554-55 (1964), most of the 
cases-particularly with respect 
to the prisoner incarcerated out
side the jurisdiction-have held 
that the prisoner must make a de
mand. See, e. g., United States 
v. Fouts, 166 F.Supp. 38 (S.D. 
Ohio), aff'd, 258 F.2d 402 (6th 
Cir. 1958) (federal prosecution, 
prisoner in state custody); Kirby 
v. State, 222 Md. 421, 160 A.2d 
786 (1960) (state prosecution, 
prisoner in federal custody); Pel
legrini v. Wolfe, 225 Ark. 459, 283 
S.W.2d 162 (1955) (state prosecu
tion, prisoner in another state). 
Cases not requiring demand have 
often involved a situation in which 
the prisoner had not been ade
quately apprised of the fact that 
charges were outstanding against 
him and that he could demand a 
prompt trial. See, e. g., People 
v. Bryarly, 23 Ill.2d 313, 178 N.E. 
2d 326 (1961). 

has been lodged against him or of 
not making the demand in the 
hope that the charges will be 
dropped before or at the time he 
completes his sentence. Were the 
rule otherwise, the prosecutor 
would often undertake a prosecu
tion, in order to prevent it from 
being barred, so as to guard 
against the possibility that the 
prisoner would gain an untimely 
release (e. g., by habeas corpus) 
from his present sentence, which 
would otherwise br. deemed suffi
cient. 

Because it is now clear that the 
constitutional right to a speedy 
trial protects those who are serv
ing a sentence on a prior convic
tion, even in another jurisdiction, 
Smith v. Hooey, 393 U.S. 374, 89 
S.Ot. 575, 21 L.Ed.2d 607 (1969) ; 
Dickey v. Florida, 398 U.S. 30, 90 
S.Ot. 1564, 26 L.Ed.2d 26 (1970), 
and that the right is not limited to 
those cases in which the accused 
has demanded a speedy trial, 
Barker v. Wingo, 407 U.S. 514, 92 
S.Ot. 2182, 33 L.Ed.2d 101 (1972), 
it might be thought that the de
mand provision of paragraph (9) 
is patently unconstitutional. This 
is not the case, as the Court in 
Barke?' emphasized that "failure 
to assert the right will make it 

In view of the fact that para- difficult for a defendant to prove 
graph (9) requires notice to the he was denied a speedy trial," id. 
prisoner of the charges and his at 532, and concluded that Bark
right to demand trial, it is appro- er's right to a speedy trial was not 
priate to limit the prosecutor's violated because he did not want 
responsibility for proceeding to a speedy trial, as he was gambling 
those cases in which a demand is on the prospect that codefendant 
made. Absent a desire by the Manning would be acquitted and 
prosecutor to go to trial, the pris- that the charges against him 
oner then retains the option of would then be dropped. From 
demanding trial in order to ovel'- this, it would seem to follow that 
come Whatever disadvantages may if a prisoner has been fully ad
flow from the fact that a detainer vised of his right to demand trial 
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but does not make such a demand 
in order to enhance his chances 
that he will never be tried, then 
his right to a speedy trial has not 
been denied. 

Paragraph (10), which is based 
upon ABA Standard 2.3(f), must 
be considered in connection with 
subdivision (b), supra. Under 
that subdivision, the time for trial 
ordinarily runs from "the date an 
information charging the offense 
was first filed." However, if that 
information is dismissed on mo
tion of the defendant, then, as 
provided in subdivision (d)(I), 
the time runs from the date a 
subsequent information charging 
the offense is filed. By contrast, 
paragraph (10) provides that dis
missal of the information on mo
tion of the prosecutor only tolls 
the running of the time for trial 
until another information charg
ing the same offense is filed. If 
dismissal by the prosecutor were 
to operate so as to begin the time 
running anew upon a subsequent 
charge of the same offense, this 
"would open a way for the com
plete evasion" of the speedy trial 
guarantee. Brooks v. People, 88 
Ill. 327, 330 (1878). 

Paragraph (10) applies only 
when the action of the prosecutor 
amounts to outright dismissal of 
the information. If some other 
step is taken which keeps the 
charge outstanding and thus keeps 
the statute of limitations tolled, as 

with the nolle prosequi with leave 
procedure found in some jurisdic
tions, see Klopfer v. North Caro
lina, 386 U.S. 213, 87 S.Ot. 988, 18 
L.Ed.2d 1 (1967), then the time 
limits are not tolled. 

The bracketed language in para
graph (10) will be required only 
in those jurisdictions which per
mit prosecution by indictment. 

Paragraph (11) has been added 
to this subdivision on the ground 
that occasionally there will arise 
a unique situation not covered by' 
paragraphs (1) through (10) in 
either a permissive or prohibitive 
sense, so that it is necessary to 
recognize expressly a residual 
discretionary power in the trial 
judge to deal with such a situa
tion. This paragraph is based 
upon Second Circuit Rule 5 (h), 
which is deemed preferable to the 
"other periods of delay for goo.d 
cause" language of ABA Standard 
2.3(h), in that it emphasizes that 
the reasons must be especially 
compelling. Thus, while some 
existing "good cause" provisions 
have been interpreted as justify
ing delay arising out of chronic 
congestion of the trial docket, 
Note, 77 Colum.L.Rev. 846, 857-
59 (1957), such a result would not 
be warranted under paragraph 
(11). Rathel', it is intended to 
deal with such unusual situations 
as illness or death of the prose
cutor who was scheduled to try the 
case. 
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PART 3 

WITNESSES 

Rule 731. [Subpoena.] 

1 (a) For attendance of witnesses; issuance; form. The clerk 
2 or, as to a proceeding before him, the [magistrate] shall issue 
3 a subpoena, signed but otherwise in blank, to a party requesting 
4 it, who shall fill in the blanks before it is served. The subpoena 
5 shall state the name of the court and the title, if any, of the pro-
6 ceeding, and shall command each person to whom it is directed 
7 to attend and give testimony at a specified time and place. 

Comment 

Except for not requiring sub
poenas issued by clerks to be "un
der the seal of the court," this 
subdivision, although organized 
differently, is to precisely the 
same effect as F.R.Crim.P. 17(a). . 

The significance of a subpoena 
should be sufficiently apparent to 
those subpoenaed even if it has 
no seal. No seal is required for 
clerk-issued subpoenas by former 
Uniform Rule 29(a), Calif. Penal 
Code § 1326, Mont.Rev.Codes § 95-
1801(a), N.Y.Crim.P.Law § 610.-
10 (2), 01' Tex.Code Crim.P. art. 
24.01. 

Because some magistrate's 
courts do not have clerks, this 
subdivision provides for issuance 
by "the clerk or, as to a proceed
ing before him, the [magis
h·ate]." Ct. F.R.Crim.P. 17(a); 
Alaska RCrim.P. 17(a) (3); Cal
if. Penal Code § 1326(1), (3); 
Maine R.Crim.P. 17(a); Nev. 
Rev.Stat. § 174.305(2). 

In requiring issuance of a 
signed blank subpoena to a party 
requesting it, this subdivision ac-

cords with F.R.Crim.P. 17(a), 
Alaska R.Crim.P. 17(a)(1), Cal
if. Penal Code § 1326(3), Colo.R. 
Crim.P. 17(a), Idaho Crim.R. 
17(a), and Nev.Rev.Stat. § 174.-
035 . 

This subdivision requires the 
subpoena to state the title "if 
any" of the proceeding because 
subpoenas may be used in crimi
nal proceedings which do not yet 
have a title, e. g., grand jury pro
ceedings, Rule 432 investigatory 
depositions, and proceedings un
der Rule 221(c), supm, wherein 
"before ruling on a request for 
an arrest warrant, the [magis..: 
hate] may require any person, 
other than the defendant, who ap
pears likely to have knowledge 
relevant to the offense charged to 
appear personally and give testi
mony relative to the offense 
charged. '1 "Title, if any" is used 
in F.RCrim.P. 17(a), Alaska R. 
Crim.P.17(a)(2)(i), CoIo.R.Crim: 
P. 17(a), Maine RCrim.P. 17(a), 
Mont.Rev.Codes § 95-1801 (a) i 
and Nev.Rev.Stat. § 174.305. 
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1 (b) Costs and fees of witnesses for defendant. The costs of 
2 service and regular witness fees for up to [eight] witnesses sub-
3 poenaed in behalf of the defendant from within the State shall 
4 be paid in the same manner as similar costs and fees of witnesses 
5 subpoenaed in behalf of the State. The costs of service and wit-
6 ness fees, including reasonable expert witness fees, if any, of any 
7 other witness subpoenaed in behalf of the defendant shall be so 
8 paid if the court, upon motion of the defendant heard ex parte, 
9 finds that the testimony of the witness could contribute to an ade-

10 quate defense. All records respecting defense subpoenas shall be 
11 sealed until after disposition of the case. 

Comment 

This subdivision covers only 
initial payment of the expenses 
specified, and does not speak to 
the question whether the expenses 
should be made "costs" assessable 
against the defendant if he is con
victed. 

The first sentence adopts the 
approach of, e. g., Idaho Code 
§ 19-3008 (five witnesses), La. 
Code Crim.P. art. 738 (six in mis
demeanor and 12 in felony case), 
and Mont.Rev.Codes § 95-1801(b) 
(six). Many provisions produce 
a similar result by providing for 
defense witness fees to be paid by 
the government and not requiring 
them to be advanced upon service 
of the subpoena. See, e. g., Ala. 
Code, tit. 11, § 104, tit. 15, § 296; 
Minn.Stat. §§ 357.32, 596.02; 
Nev.Rev.Stat. §§ 50.235, 174.345; 
N.C.Gen.Stat. §§ 7A-316, 8-59, or 
by providing that defense witness
efl are not entitled to witness fees 
unless the court, in its discretion, 
directs the government to pay 
them, see, e. g., Calif. Penal Code 
§ 1329; N.Y.Crim.P.Law § 610.50 
(2). 

The second sentence is very 
similal' to provision in Idaho Code 
§ 19-3008. Compare Tex.Code 

Crim.P. art. 24.03 (sworn applica
tion stating materiality for any 
subpoena). La.Code Crim.P. art. 
739 and Mont.Rev.Codes § 95-1801 
(b) are similar except that they 
require indigency as well as a 
showing for additional witnesses. 
Some provisions require both in
digency and a showing for any of 
these expenses to be paid in the 
same manner as for prosecution 
witnesses. See, e. g., F.R.Crim.P. 
17(b); Maine R.Crim.P. 17(b). 
The words "including reasonable 
expert witness fees, if any" are 
included to make explicit what 
many courts have found implicit 
in F.R.Crim.P. 17(b). See 1 
Wright, Federal Practice & Pro
cedure-Criminal § 272, at 539-40 
(1969), 

The last sentence is to the same 
effect as provision in Maine R. 
Crim.P.17(b). Referring to F.R. 
Crim.P. 17(b)'s provision for ex 
parte defense application, 1 
Wright, Fedel'al Practice & Pro
cedure-Criminal § 272, at 544 
(1969) observes that /iit would 
seem that the secrecy of the ap
plication should be maintained 
after it is granted." 
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1 (c) For production of documentary evidence and of objects. 
2 A subpoena may also command the person to whom it is directed 
3 to produce the books, papers, documents, photographs or other 
4 objects designated therein. The court on motion made promptly 
5 may quash or modify the subpoena if compliance would be un-
6 reasonable or oppressive. The court may direct the matters 
7 designated in the subpoena be produced before the court at a 
8 time before the trial or before the time when they are to be of-
9 fered in evidence and upon their production may permit the 

10 matters or portions thereof to be inspected, photographed, and 
11 copied by the parties. 

Comment 

This is to the same effect as F. Maine R.Crim.P. 17(c). Compare 
R.Crim.P. 17(c), Colo.R.Crim.P. former Uniform Rule 29(a), (c); 
17(c), and Nev.Rev.Stat. § 174.- li .... R.Oiv.P. 45(b); La.Code Crim. 
335. Of. Alaska R.Crim.P. 17(c); P. art. 732. 

1 (d) Service. A subpoena may be served as provided in civil 
2 actions. 

Comment 

This accords with former Uni- same effect as N.Y.Crim.P.Law § 
form Rule 29(a), and is to the 610.40. 

1 (e) Witnesses from without the State. Attendance of witness-
2 es from without the State shall be secured as provided by law. 

Comment 

This is to the same effect as 
several current provisions. See 
F.R.Crim.P. 17(e) (2) ("A sub
poena directed to a witness in a 
foreign country shall issue under 
the circumstances and in the man
ner and be served as provided in 
Title 28, U.S.C., § 178311

) (identi
cal to F.R.Oiv.P. 45(e)(2»); 
Idaho Crim.R. 17(d) (2) ("A sub
poena directed to a witness out
side the state of Idaho shall be 
issued under the circumstances 
and in the manner and be served 
as provided by law") j Maine R. 
Crim.P. 17(e) (2) (IIA subpoena 
directed to a witness outside the 

state of Maine shall issue under 
the circumstances and in the man
ner and be served as provided in 
the Uniform Act to Secure At
tendance of Witnesses from With
out the State"). Of. Colo.R.Crim. 
P. 17(e) (2) ("Service on a wit
ness outside this State shall be 
made only as provided by law"). 

The Conference has promulgat
ed a Uniform Act to Secure the 
Attendance of Witnesses from 
Without a State in Criminal Pro
ceedings (1931, revised 1936), 
which has been enacted by virtu
ally all the states (the 1973 Refer
ence Book lists all jurisdictions 
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except Alabama, Alaska, and 
Georgia.) It has also promulgat
ed Uniform Rendition of Prison
ers as Witnesses in Criminal Pro
ceedings Act (1957), which ac
cording to the same source has 

been adopted in eleven states
Arkansas, Delaware, Idaho, Illi
nois, Maine, Michigan, Nebraska, 
New Hampshire, Pennsylvania, 
Rhode Island, and Wisconsin. 

1 (f) For taldng deposition; l}lace of examination. Upon a 
2 party's filing proof of service of notice to take a deposition in 
3 conformity with Rule 431, the clerk or a [magistrate] of the court 
4 before which trial is to be had shall issue to the party subpoenas 
5 for the persons named or described therein. Unless the court 
6 otherwise permits, a subpoena may command a person to attend 
7 a deposition only at a place within the [county], or within [50] 
8 miles of the place, in which he resides, is employed, or transacts 
9 his business in person. 

Comment 

The first sentence hereof is to 
the same effect as Vt.RCrim.P. 
17 (f)( 1) and the first sentence 
of F.RCiv.P. 45(d) (1). Com
pare F.RCrim.P. 17(f)(1); Alas
ka RCrim.P. 17(f)(1); Colo.R. 
Crim.P. 17(f); Idaho Crim.R. 17 
(e); Nev.Rev.Stat. § 174.375(1). 

The last sentence hereof is to 
the same effect as Maine RCrim. 
P. 17(f) (2). The county of 

residence, employment, or busi
ness limitation also appears in 
F'.RCiv.P. 45(d) (2), l1'la.RCrim. 
P. 3.220(d), Idaho Crim.R 17(e) 
and Nev.Rev.Stat. § 174.375 (2). 
The 50 mile limitation also ap
peal'S in Vt.R.Cl'im.P. 17(f)(2). 
Ct. F.RCiv.P. 45(d) (2). Com
pare F.RCrim.P. 17(f) (2); Alas
ka RCrim.P. 17(f) (2). 

1 (g) Contempt. Failure by any person without lawful ex-
2 cuse to obey a subpoena served upon him is a contempt of the 
3 court from which the subpoena issued. 

Comment 

rrhis is sUbstantially identical Crim.P. 17(g); Nev.Rev.Stat. 
to former Uniform Rule 29 (d), § 174.385. Compare Calif. Penal 
F.RCiv.P. 45(f), Alaska RCrim. Code § 1331; La.Code Crim.P. art. 
P. 17(g), Co\o.R.Crim.P. 17(g), 737; Tex.Code Crim.P. arts. 24.~ 
and Idaho Crim.R 17 (f). See 05 through 24.10, 24.22. 
F.R.Crim.P. 17(g); Maine R. 

Rule 732. [Immunity.] 
1 (a) Compelling production of information despite assertion of 
2 privilege. In any proceeding under these Rules, if a witness re-
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3 fuses to answer or produce information on the basis of his privi-
4 lege against self-incrimination, the [district] court, unless it finds 
5 that to do so would not further the administration of justice, 
6 shall compel him to answer or produce information if: 

7 (1) The prosecuting attol'lley makes a written request 
8 to the [district] court to order the witness to answer or pro-
9 duce information, notwithstanding his claim of privilege; 

10 and 

11 (2) The [district] court informs the witness that by so 
12 doing he willl'eceive immunity under subdivision (b). 

Comment 

Requiring claim of privilege as Court approval of immunity 
precondition As does the Model Act, see 

This subdivision requires, as do Commentary at 12-13, this subdi
the Model State Witness Immuni- vision operates on the basis that 
ty Act (1952), the Organized immunity is essentially a law en
Crime Control Act of 1970, 18 U.S. forcement instrument and the en
C. § 6002, and most recent im- forcement authorities constitute 
munity statutes, that as a pl'e- the propel' agency to exercise the 
condition of immunity a witness principal control over immunity 
claim his privilege against com- grants. No grant may be made 
pulsory self-incrimination. This except on the prosecutor's written 
avoids the possibility of gratui- request; the court has no power 
tous grants of immunity. Immun- to initiate. But the court retains 
ity should be used only when nec- authority to prevent abuses. 
essary to overcome refusal to pro- In his memorandum for the 
duce information, only to obtain National Crime Commission, Pro
evidence not otherwise available. fessor G. Robert Blakey favors a 
It should not be granted for evi- court order requirement in addi
dence given without objection. tion to approval power by the At
Moreover, the requirement of an torney General. Blakey, Aspects 
assertion of the privilege gives of the Evidence Gathe1'ing P1'OC
the prosecution some notice of ess in Organized Cr'ime Cases: 
matters the witness deems in- A PreUminar'Y Analysis, in the 
criminating and thus affords the President's Commission on Law 
prosecutor a better basis for con- Enforcement and Administration 
sidering the advisability of a of Justice, Task Force Report: 
grant in a given situation. See Organized Crime at 80, 87 (1967). 
Commentary to Model Act at 11-
12; Dixon, Comment on Immuni
ty Provisions, in 2 Working Pa
pers of the Nat'l Comm'n on Re
form of Federal Criminal Laws 
1405, 1422 (1970). 

The Model Act proposes either 
that the prosecuting attorney's 
request for an immunity order be 
approved by the attorney general, 
in which event the court would 
have no discretion with regard to 
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issuance of the order, or, absent 
any requirement pf approval by a 
central law enforcement agency, 
that the court have a "limited 
discretion" to refuse to issue an 
order if it finds that to do so 
would be "clearly contrary to the 
public interest." 

This subdivision does not re
quire that the attorney general 
approve a prosecutor's request for 
an immunity order. Whatever 
may be said for the U.S. Attor
ney General and federal criminal 
laws, it can hardly be said that 
thf state attorney general is the 
central supervisory and coordinat
ing officer for the enforcement of 
state criminal laws. Unlike a 

U.S. attorney, a state prosecutor 
is an elected official and, especial
ly if l1e is in a large metropolitan 
area, may well be a powerful po
litical figure in his own right. In 
addition, the local prosecutor, of 
course, is often of a different po
~itical party than the attorney gen
et'al-and even his political rival, 
Moreover, it is not uncommon for 
the governor to be of a different 
political party than the attorney 
general and, by the governor's 
use of his staff, establishment 
of state crime commissions, etc., 
to further weaken the attorney 
general's position as the state's 
central law enforcement officer. 

1 (b) Nature and scope of immunity. If, but for this Rule, the 
2 witness would have been privileged to withhold the answer or 
3 infol'lnation given, and he complies with an order under subdivi-
4 sion (a) compelling him to answer or produce information, he 
5 may not be prosecuted or subjected to criminal penalty in the 
6 courts of this State for or on account of any transaction or matter 
7 concerning which, in compliance with the order, he gave answer 
8 or produced information. 

Comment 

A. Background 
This is substantially identical to 

provision in the Model State Wit
ness Immunity Act, and very simi
lar to provision in the Compulsory 
'l'estimony Act of 1893, 27 Stat. 
443, which became the prototype 
for numerous federal immunity 
statutes enacted by Congress up 
until the 1970 Crime Control Act.1 

The 1970 Act abandoned the 
"transactional" immunity stand

fruits" immunity, providing (with 
exceptions for perjury and con
tempt) that when a witnef:l~ is 
granted immunity and compelled 
to answer, "no testimony or other 
information compelled under the 
order (or any information direct
ly or indirectly derived from such 
testimony of other information) 
may be used against the witness 
in any criminal case." 18 U.S.C, 
§ 6002. 

ard, wh.ich had been the federal In Kastigar v. United States, 
legislation model for some 80 406 U.S. 441, 92 S.ot. 1653, 32 L. 
years in favor of what is various- Ed.2d 212 (1972), a 5-2 majority 
ly called "testimonial," "use and sustained the provisions of the 
derivative lise" or "use-plus- Act against constitutional chal-
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lenge, spelling an end, at least 
for the near future, to a lengthy 
debate over the constitutionally 
required scope of immullity pro
visions, a contrc.wersy sown by the 
Court's somewhat ambivalent 
opinion in Counselman v. Hitch
cock, 142 U.S. 547, 12 S.ct. 195, 
35 L.Ed. 1110 (1892) (ambivalent 
because the invalidated statute did 
not even protect the immunized 
witness against the use of evi
dence derived from his compelled 
testimony) and renewed by the 
variously interpreted opinion in 
Murphy v. Waterfront Comm'n, 
378 U.S. 52, 84 S.Ct. 1594, 12 L. 
Ed.2d 678 (1964) (variously in
terpreted because, on its facts, the 
case applied only to subsequent 
prosecutions by the federal gov
ernment after a state has granted 
immunity). Counselman, Murphy 
and other cases are dissected by 
Justice Powell, for the majority, 
and Justice Douglas, dissenting in 
J(astiga?', as well as by Justice 
Brennan, joined by Marshall, J., 
dissenting from the per curiam 
dismissal of certiorari in Picci
rillo v. New York, 400 U.S. 548, 
552, 91 S.ct. 520, 27 L.Ed.2d 596 
(1971), and will not be redissected 
here. Rathel', this Comment will 
deal only with the policy reasons 
favoring "transactional" immun
ity. 

B. The case for "transactional" 
immunity 

If the case for "transactional" 
immunity had to be summed up 
in one sentence, it would probably 
be that in a later criminal prose

testimony as he would have been 
in had he relied on his privilege
and he will not be unless he is 
granted full transactional immuni
ty. See J(astigar at 468 (Mar
shall, J.,dissenting); Piccirillo at 
567-70 (Brennan, J., joined by 
Marshall, J., dissenting); United 
States ex reI. Catena v. Elias, 449 
F.2d 40~ 43-44 (3d Cir. 1971) 
(Hastie, J.); id. at 45 (Seitz, C. 
J., concurring). 

1. Difficulties of proof under 
a "use and derivative use" im
munity 

As a practical matter, it will be 
extraordinarily difficult to deter
mine whether the government's 
evidence was obtained independ
ently of the compelled disclosure: 

[AJfter the witness testifies 
the government may not only 
know who committed the crime 
but also how it was accom
plished, thereby reducing its 
burden of gathering evidence. 
The compelled testimony may 
yield specific details of the 
crime for which the independ
ent source required by use im
munity statutes can later be 
created. It is one thing to de
velop untainted evidence while 
working toward an unknown 
end, and quite another to con
struct [an independent] source 
when the pl'osecution already 
knows what it is looking for. 
[Note, The Unconstitutionality 
of Use !?nm~tnity: Half a Loaf 
Is Not Enough, 46 So.Calif.L. 
Rev. 202, 208 (1972).J 

cution a defendant granted immu- See also Mansfield, The Albertson 
nity should be in precisely the Case: Conflict Between the Privi
same position vis-a-vis the gov- lege Against Self-Incrim'ination 
ernment that has compelled his and the Government's Need for 
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Inf01'mation, 
103, 165. 

1966 Sup.at.Rev. 

Although theoretically the bur
den of proof is on the government 
to prove that the evidence it seeks 
to use is derived from an "inde
pendent" source, this protection 
is largely illusory: 

[T]he prosecuting authorities 
* * * alone are in a position 
to trace the chains of informa
tion and investigation that lead 
to the evidence to be used in a 
criminal prosecution. A wit
ness who suspects that his com
pelled testimony was used to 
develop a lead wiII be hard 
pl'essed indeed to ferret out the 
evidence necessary to prove it. 
And of course it is no answel' 
to say he need not prove it, for 
though the Court puts the bur
den of proof on the govern
ment, the government will have 
no difficulty in meeting its 
burden by mere assertion if the 
witness produces no contrary 
evidence. The good faith of 
the prosecuting authorities is 
thus the sole safeguard of the 
witness' rights. [Kastigar, su
pm at 469 (Marshall, J., dis
enting).] 

Moreover, even a prosecutor 
acting in the best of faith may be 
unable to cope fully with "the bu
reaucracy involved in the investi
gation and prosecution of crime 
[which] usually consists of many 
persons" : 

It wiJI often be difficult, 
sometimes impossible, to deter
mine satisfactorily whether 
anyone used the coerced testi
mony, 01' how, or with what 
consequence. Recollection of 
details of the investigative 

process and of administrative 
decisionmaking that preceded 
indictment or trial can become 
unintentionally, occasionally 
conveniently, vague. [Catena, 
supm at 44 (Hastie, J.)] 

2. Difficulties confronting a 
pe1'son gmnted use immttnity 
when he testifies, 01' considers 
testifying, in a sttbsequent p1'ose
cution 

Cross-examination raises a spe
cial problem or may be viewed as 
a specific application of the gen
eral "difficulties of proof" discus
sion above. As pointed out by 
Chief Judge Seitz, concurring in 
Catena, supm at 45, if a person, 
after being granted use immuni
ty, is subsequently prosecuted for 
the same or a I'elated transaction 
and chooses' to take the stand in 
his own defense, the prosecutor 
has a significant advantage: 

[On cross-examinai;ion], the 
prosecutor is obviously in a po
sition to tailor his questions, 
consciously or otherwise, on the 
basis of his knowledge of the 
defendant's prior [compelled) 
testimony and can do so with
out any overt reference to the 
testimony given under immuni
ty. In these circumstances, 
could defense counsel effective
ly object on the ground that the 
immunity grant was thereby 
violated? I think not. Indeed, 
how could a trial judge do oth
er than accept the prosecu
tor's representation, which 
might well be in good faith, 
that the questions were not in
spired by the testimony given 
by the defendant under immu
nity? Furthermore, this same 
possibility may adversely influ-

321 



,Rule 732 RULES OF CRIMINAL PROCEDURE Art. 7 

ence a defendant to forego en
tirely his right to testify in his 
own behalf even though he is 
advised that his prior disclo
sures cannot be used against 
him. 

May information obtained un
der a grant of "use and deriva
tive use" immunity be used for 
impeachment purposes in a subse
quent prosecution? In holding 
that a confession inadmissible un
der Mirandn may nevertheless be 
used in a subsequent prosecution 
to impeach the testimony of the 
individual from whom it was ob
tained, the Court noted that de
fendant "makes no claim that the 
statements made to the police 
Were coerced 01' involuntary." 
Harris v. New York, 401 U.S. 222, 
224, 91 S.Ct. 643, 28, L.EcI.2d 1 
(1971) (emphasis added). But in 
the context of confessions, "invol
untary" or "coerced" are "short
hands" for complex concepts, often 
connoting "untrustworthiness" or 
ohtained under circumstances rais
ing a significant risk or likeli
hood of unreliability. See gen
erally Kamisar, What is an "In
vohmtm'Y" Confession?, 17 Rut
gers L.Rey. 728 (1963). In this 
sense, testimony compelled under 
an immunity grant might well not 
be regarded as "coerced" or "in
voluntary." Indeed, in the para
graph immediately following the 
language quoted above, the HarTis 
Court observed: "It does not fol
low from Miranda that evidence 
inadmissible against an accused 
in the prosecution's case is barred 
for all purposes, provided of 
course that the t1'ustu'or·thiness of 
the evidence satisfies legal stand
ards." (Emphasis added.) 

Thus, the authors of the lead
ing article on the meaning of 
Hco'l'is suggest that there is a 
l'!~al possibility that an incrimi
nating statement obtained as the 
l'csult of a grant of "use" immu
nity-or at least physical 01' docu
mentary evidence produced 01' dis
covered as a result of such immu
nity-may be used to discredit a 
defendant's testimony. See Del'
showitz & Ely, Ha1'1'is v. New 
York: Some Anxious Obser'vct
tions on the Cando?' and Logic of 
the Emer'ging Nixon MajoTity, 80 
Yale L.J. 119~, 1223 (1971). 

The Har1'is majority perempto
rily rejects the "right to perjury" 
and underscores the government's 
interest in challenging the de
fendant's credibility: 

The shield provided by Mi
mnda cannot be perverted into 
a license to use perjury by way 
of a defense, free from the risk 
of confrontation with prior in
consistent utterances. [401 U. 
S. at 226.J 

As Professors Dershowitz and 
Ely point out (at 80 Yale L.J. 
223), it is only a short step from 
Han'is to say that "'the shield 
provided by' the grant of immu
nity should not 'be perverted into 
a license to use perjury by way of 
defense, free from the risk of 
confrontation with prior incon
sistent statements.'" See also 
Comment, f1npecwh11tent, Use I1n
?nunity, and the Pe1'j~ll'iotlS De
fendant, 77 Dick.L.Rev. 23, 46 
(1972) . 

If this is so, then plainly "use 
and derivative use" immunity 
would not be coterminolls with 
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the privilege against compulsory 
self-incrimination. 

3. Does "use and de?'ivative 
use" i'mmunity p1'event the gov
emment j?'om intensifying 01' "fo
cusing" its investigation against 
a pe?'son granted immunity as a 
1'esult of the information he has 
been compelled to produce? 

Another special problem, or 
specific application of the general 
"difficulties of proof" discussion 
above, is whether the government 
can use information compelled un
der an immunity grant to focus 
its investigation 01' concentrate 
all available resources on the per
son g~'anted immunity. In Kasti
ga1', the Court analogized "use 
and derivative use" immunity to 
the ban against the use of the 
"fruits" of coerced confessions 
and, presumably, the fruits of il
legally seized evidence generally, 
406 U.S. at 461. But the prevail
ing view is that the "fruit of the 
poisonous tree" doctrine does not 
prevent the government from us
ing the tainted evidence to press 
an investigation it might other
wise have dropped or to disregard 
other suspects it might otherwise 
have considered and pursued. 
See United States v. Friedland, 
441 F.2d 855 (2d Cir. 1971) 
(Friendly, J.) certiorari denied 
404 U.S. 867, 92 S.ct. 143, 30 L. 
Ed.2d 111 and 404 U.S. 914, 92 
S.Ct. 239, 30 L.Ed.2d 188. Thus, 
under certain circumstances the 
prosecutor may make real "use" 
of the compelled testimony, utiliz
ing it to concentrate all investiga
torY resources on one suspect 
rather than subject many to SCl'll

tiny, or even to initiate an inves
tigation he might otherwise not 

have considered at alL See Note, 
46 So.Cal.L.Rev. 202, 207-08 
(1972). To be sure, mere asser
tion of the privilege against self
incrimination may stimulate 01' 

intensify prosecutorial scrutiny, 
see Note, The Sup1'eme COU?·t, 
1971 Te1'm, 86 Harv.L.Rev. 1, 
187n.37 (1972), but there un
doubtedly will be instances where 
compelled disclosure of detailed 
information will subject the wit
ness to greater scrutiny than 
would have occurred if he had 
simply refused to testify. 

4. Othe1' inadequacies of the 
"fndt of the poisonous tree" doc
trine 

Although opinion is divided on 
the issue, there is substantial au
thority for the view that a wit
ness may be allowed to testify for 
the prosecution even though his 
existence, identity and wherea
bouts have been revealed only by 
means of an inadmissible confes
sion or other illegally seized evi
dence. See, e. g., Smith v. United 
States, 117 U.S.App.D.C. 1, 324 
F.2d 879 (D.C.Cir. 1963) (Burger, 
J.), certiorari denied 377 U.S. 954, 
84 S.Ct. 1632, 12 L.Ed.2d 498 and 
379 U.S. 954, 84 S.ct. 1632, 12 L. 
Ed.2d 498; People v. Mendez, 28 
N.Y.2d 94, 320 N.Y.S.2d 39, 268 
N.E.2d 778 (1971), certiorari de
nied 404 U.S. 911, 92 S.ct. 237, 
30 L.Ed.2d 183. But cf. Smith v. 
United States, 344 F.2d 545 (D.C. 
Cir. 1965); Commonwealth v. Ce
phas, 447 Pa. 500, 291 A.2d 106 
(1972). See generally Pitler, 
"The Fndt of the Poisonous Tree" 
Revisited and Shepa?'dized, 56 
Callf.L.Rev. 570, 621-24 (1968). 
The general reluctance of the 
court to exclude reliable evidence 

323 



Rule 732 RULES OF CRIMINAL PROCEDURE Art. 7 

and unhappiness with, and doubts 
about the efficacy of, the exclu
sionary rules have led some courts 
to carve out this "tainted wit
ness" exception to the "fruit of 
the poisonous tree" doctrine. See 
Pitler, SUPTa. Whether or not 
this exception is defensible in the 
context of coerced confessions and 
illegal searches and seizures, and 
it may well be (see discussion be
low), it is plain that the ability of 
the government to use "leads" 
from testimony compelled under 
a "use and derivative use" immu· 
nity grant to locate prosecution 
witnesses whose very existence 
might otherwise have been un
known puts a defendant in a sig
nificantly worse position than if 
he had not been compelled to testi
fy under immunity. 

the American Law Institute has 
recently proposed that the 
"fruits" of an illegal search and 
seizure shall be inadmissible "un
less the prosecution establishes 
that such evidence 'would p?'obably 
have been discovered by law en
forcement authorities irrespective 
of such [police illegality] and the 
court finds that exclusion of such 
evidence is not necessary to deter 
violations of this Code." ALI 
Model Code of Pre-Arraignment 
Procedure § SS 290.2(3) (Offi
cial Draft #1, 1972) (emphasis 
added). 

5. Unsoundness of the analogy 
to the exclusiona1'Y 1'ules of evi
dence and the "fruit of the poi
sonous b'ee" doct1'ine 

The genesis of the "taint" or 
"fruit of the poisonous tree" doc-

As indicated above, the plight trine, as it was later called, was 
of the defendant 'who had earlier advanced in Silverthorne Lumber 
been compelled to incriminate Co. v. United States, 251 U.S. 385, 
himself under an immunity grant 40 S.Ct. 182, 64 L.Ed. 319 (1920), 
is difficult enough when the gov- a search and seizure case. The 
el'l1ment claims the evidence it phrase "fruit of the poisonous 
seeks to use is derived from an tree" was first used in Nardone 
"independent source." But the v, United States, 308 U.S. 338, 60 
defendant's position may be still S.Ct. 266, 84 L.Ed. 307 (1939), a 
worse if 11e is prosecuted in a ju- wiretapping case, and extensively 
risdiction which requires only the discussed in Wong Sun v. United 
government establish that the States, 371 U.S. 471, 83 S.Ct. 407, 
proffered evidence 1vould have 9 L.Ed.2d 441 (1963), which in
been or could have been acquired volved an unlawful entry and il
lawfully. See Pitler, SUPTa at legal arrest. Thus, the "fruit of 
627-30 ; Note, 46 So.Cal.L.Rev. the poisonous tree" doctrine de-
202, 212 (1972). "The ability of veloped, and was most frequently 
police scientists, laboratory tech- applied, in Ji'oul'th Amendment 
nicians and investigators to dis- cases. Only recently did the Court 
COVel', analyze, and develop sub- explicitly apply it to confession 
stantial leads from minute mate- cases, see Harrison v. United 
rials appears to make even the States, 392 U.S. 219, 88 S.Ct. 2008, 
most implausible discovery vi1'- 20 L.Ed.2d 1047 (1968), apparent
tually inevitable." Pitler, supra Iy "transplant[ing] intact to co
at 630. Nevertheless, despite erced confession cases" the exclu
sharp criticism of this approach, sional'Y rule which had evolved in 
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the Silverthome-Na1'done-Wong 
Sun line of cases. Note, Stand
ards f01' Exclusion in Immunity 
Cases after Kastigar and Zica1'elli, 
82 Yale L.J, 171, 176 (1972), 

Persuasive arguments have 
been made that in Harrison the 
Court failed to consider the inter
ests protected by the Fourth and 
Fifth Amendment exclusionary 
rules, Although the exclusionary 
rule as originally conceived in the 
search and seizure cases was a 
means of deterring future police 
misconduct, the constitutional 
wrong under the Fifth is the ~tse 
against him of a defendant's com
pelled testimony, not the mere act 
of compelling him to speak (other
wise no immunity statute would 
be constitutional); the Fifth 
Amendment exclusionary rule is 
an essential element of the consti
tutional right, not just a means of 
enforcing this right, See e, g" 
Pitler, supm at 620; Note, 82 
Yale L,J, 171, 177-78 (1972); 
Note, The Supreme Court, 1967 
Term, 82 Harv.L.Rev. 63, 221-22 
(1968). 

Despite the foregoing, it is 
quite understandable, if analyti
cally questionable, that the Court 
would apply the same exclusion
ary rule to the coerced confession 
cases it had in the search and sei-

3 L.Ed.2d 1265 (1959); Black
burn v. Alabama, 361 U.S. 199, 80 
S.Ct. 274, 4 L.Ed.2d 242 (1969); 
Allen, The Sup1'eme Court, Feder
alism, and State Systems of Crim
inal Justice, 8 DePaul L.Rev. 213, 
235 (1959); Paulsen, The Four
teenth Amendment and the Third 
Degree, 6 Stan.L.Rev. 411, 418-19 
(1954). 

Not until Malloy v. Hogan, 378 
U.S. 1, 84 S.Ot. 1489, 12 L.Ed.2d 
653 (1964) did the Court, per 
Brennan, J., by way of dictum, 
perform "what might have seemed 
to some a shotgun wedding of the 
privilege [against self-incrimina
tion] to the confessions rule." 
Herman, The Supreme Court a.nd 
Restrictions on Police Inte1'roga
tion, 25 Ohio State L.J. 449, 465 
(1965). In none O'f the thirty-odd 
state confession cases decided by 
the Supreme Court until Escobedo 
v. Illinois, 378 U.S. 478, 84 S.Ot. 
1758, 12 L.Ed.2d 977 (1964) had 
the privilege against self-incrimi
nation as it applied to judicial P1'O
ceedings-even any concept of 
"hard core" self-incrimination
been the controlling standard. See 
Kamisar, Equal Justice in the 
Gatehouses and Mansions of 
A me1'ican Criminal Procedure, in 
Criminal Justice in Our Time 1, 
46-48 (Howard ed. 19(5). 

zure area because in both in- Now, however, the trend to
stances the initial factol' is police ward "use and derivative use" 
misconduct and for many years a immunity causes attention to fo
major concern of the Court in the CllS on the special considerations 
confession cases was to disap- applicable to the use of compelled 
prove and deter offensive police testimony outside the police mis
interrogation methods. See, e. g., conduct context. Assuming at
Watts v. Indiana, 338 U.S. 49, 69 guendo that the "fruit of the poi
S.Ct. 1347, 93 L.Ed. 1801; 69 S. sonous tree" doctrine is appropri
Ct. 1357 (1949); Spano v. New ate for inadmissible confessions, 
York, 360 U.S. 315, 79 S.Ot. 1202, it would still be inadequate for 
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immunity grants for the follow
ing reasons: 

(a) The exclusionary rules 
deal with illegal police conduct 
which has already occurred and 
"provide a partial and inade
quate remedy to some victims 
of [such misconduct] and a 
similarly partial and inade
quate deterrent to police offi
cers" : 

[T]he exclusion of evidence 
does not purport to purge the 
conduct of its unconstitutional 
character. The constitutional 
violation remains, and may pro
vide the bases for other relief, 
such as a civil action for dam
ages * * -)" or a criminal 
prosecution of the responsible 
officers. [Kastigm', supm at 
470-71 (Marshall, J., dissent
ing).] 

On the other hand: 

An immunity statute oper
ates in advance of the event, 
and it authorizes-even encour
ages~interrogation that would 
otherwise be prohibited by the 
Fifth Amendment * * .;:
Before the government puts its 
seal of approval on such an in
terrogation, it must provide an 
absolutely reliable guarantee 
that it will not use the testi
mony in any way at all in aid of 
prosecution of the witness. 
[Ibid.] 

full cost of which it should 
bear. A local policeman who 
coerces a confession on the oth
er hand, is probably acting con
trary to established rules. It is 
much less clear that society as 
a whole should be held as strict
ly accountable for this sort of 
unauthorized action by one of 
its lower level officials. [N ote, 
82 Yale L.J. 171, 180n.48 
(1972). 

See also Note, Kastigu1' v. United 
States: The Req1Lired Scope of 
Immunity, 58 Va.L.Rev. 1099, 
1114 (1972). 

(c) In defining the reach of the 
exclusionary rules, one should con
sider whether it is neceSSU1'Y to 
exclude distant "fruits" of ille
gality in o1'de1' to deter fut1tre po
lice miscond1wt. As the link be
tween the illegality and the deriv
ative evidence becomes strained, 
it becomes doubtful whether ex
cluding that attenuated evidence 
will have any significant impact 
on the police. At the time they 
are called upon to act, the police 
are not likely to be thinking about 
the long, winding intricate roads 
from the illegal source to the 
"tainted" witness or other 
"fruits" which are the subject of 
law professors' hypotheticals. 

If it is true, as Chief Justice 
Burger maintained, dissenting in 
Bivens v. Six Unknown Named 
Agents of Federal Bureau of 

(b) A closely related but some- t· U 4 N arco lCS, 403 .S. 388, 411, 17, 
what different point is that: t 91 S.C. 1999, 29 L.Ed.2d 619 

[W]hel'e the legislature has (1971), that "policemen do not 
authorized compulsion of testi- have the time, inclination, or 
mony despite the privilege training to read and grasp the 
against self-incrimination, the nuances of the appellate opinions 
decision is properly viewed as that ultimately define the stand
one made by the society, the ards of conduct they are to fol-
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low," then a !o1·tim·i they do not 
have the time, inclination 01' 

training to grasp the nuances of 
the "fruit of the poisonous tree" 
doctrine. 

In defining the reach of immu
nity statutes, however, one must 
focus not on whether it is needed 
to influence future police or prose
cutor behavior but rather on 
whether it is needed to afford the 
witness sufficient protection from 
a present choice between per.iury 
and disclosure of his guilt. The 
relevant inquiry is not for the 
point at which the immunity has 
"no motivational effect on prose
cutorial behavior" but the point 
at which the possibilities of the 
use of the compelled testimony in 
a subsequent prosecution are suf
ficiently eliminated to remove 
any "reasonable anxiety" the wit
ness might have about testifying 
01' providing other information. 
See Note, The Sup1'eme COU1·t, 
1971 Term, 86 Harv.L.Rev. 1, 186 
(1972). 

A policeman may not have the 
time, inclination, or training to 
grasp the nuances of the "fruits" 
doctrine, but a witness being 
compelled to testify under an im
munity grant will have the time 
and inclination and his lawyer, 
presumably, will have the train
ing. 

(d) Unlike the exclusiona.y 
rules, which are ex post facto 
correctional measures, an immun
ity statute operates in advance of 
the event. Thus, "there is rOom 
to require a broad grant of trans
actional immunity without im
periling large numbers of other
wise valid convictions." Kasti-

ga1', supra at 471 (Marshall, J., 
dissenting) . 

[T]he decision to question 01' 

to search is often made in haste, 
under pressure, by an officer 
who is not a lawyer. If an un
constitutional interrogation 01' 

search were held to create 
transactional immunity, that 
might well be regarded as an 
excessively high price to pay 
for the "constable's blunder." 
An immunity statute, on the 
other hand, creates a frame
work in which the prosecuting 
attorney can make a calm and 
reasoned decision whether to 
compel testimony and suffer 
the resulting ban on prosecu
tion, 01' to forego the testimony. 
[Ibid.] 

As pointed out in Note, 82 Yale 
L.J.l71, 180 (1972): 

[PJresumably [the prosecu
tor] will grant [01' seek] im
munity only when he is sure the 
information is worth more to 
society than the reduced chance 
of the witness' conviction. In 
addition, a prosecutor can be 
expected to take all steps neces
sary prior to granting immuni
ty to insure that the cost is at 
a mll1lmum. For example, he 
may compel only specifically re
quired information in order to 
keep the resulting exclusion or 
immunity as narro\,{ as possible. 
A policeman, on the other hand, 
is less likely to realize the im
pact of his actions on the gov
ernment's case in a subsequent 
trial, and is therefore not in as 
good a position to consider 
whether an individual's infor
mation is worth more to society 
than his conviction. He is less 
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likely to take steps before and 
during coercion of a confession 
to minimize its cost. 

See also Note, 6 Indiana L.Rev. 
356, 363 (1972); Note, 25 Vand. 
L.Rev. 1207, 1235 (1972); Note 
38 Va.L.Rev. 1099, 1114 (1972). 

Moreover, while it is often un
clear what constitutes a coerced 
confession 01' waiver of rights un
der Mimnda 01' the appropriate 
circumstances when Mi1'CLnd~~ 

warnings should be given, "there 
can be no mistaking the act of 
granting immunity." Note, 82 
Yale L.J. 171, 17\) (1\)72). 

(e) There is considerable force 
to Chief Justice Burger's point, 
dissenting in Bivens, Sllpm, 403 
U.S. at 416-17, that a significant 
weakness of the exclusionary rule 
is that it erroneously assumes 
that "law enforcement is a mono
lithic governmental enterprise"; 
that although designed to influ
ence future police conduct: 

[T]he immediate sanction 
triggered by the application of 
the rule is visited upon the 
p1'osecuto1' ·x· ,x, * [who] is 
not an official in the 1Jolice de
partment [and whoJ can rarely 
set in motion any cOl'l'ective ac
tion 01' administrative penalties. 
[Empluisis added.] 

Thus, even jf deterrence were 
the controlling fact in both the 
immunity grant and police mis
conduct areas, a stricter rule 
against derivative use still would 
be more appropriate in the immu
nity case. 

6. "7'mnsactional" i1nmunity, 
1'athe1' than the less protective 
"1188" inwwnity, will imp1'ove the 

quality and inm'ea8e the quantity 
of infonnation the gove1'nment 1'e
ceives 

It would appeal' that some 
prosecutors would prefer "trans
actional" immunity over the less 
protective "use" immunity be
cause the witness who is only 
granted the lat~er is likely to tell 
less (and what he tells is less like
ly to be the truth) than one testi
fying under a transactional grant. 

In this connection, it is inter
esting to note that the Chairman 
of the Federal Deposit Insurance 
Corporation opposed what became 
the "use" immunity provisions of 
the Organized Crime Control Act 
of 1\)70, 18 U.S.C. § 6002, because 
it might be construed as replacing 
the "transactional" immunity pro
vision of the Federal Deposit In
surance Act and thus "make it 
more difficult for the Corporation 
to obtain information from indi
viduals that relates to the risks 
being assumed by the Corporation 
in insuring bank deposits." S. 
Rep.N 0.91-617, 91st Cong., 1st 
Sess. 132-34 (1\)69).2 

Transactional immunity "af
fords the [government] greater 
bargaining power in its investiga
tive function": 

A knowledgeable witness is 
not likely to provide extensive 
01' useful testimony unless he 
receives a [transactional immu
nity] grant ;(. .X- ;(. Al-
though a witness may be forced 
to answer under a grant of tes
timonial [or "use"] immunity, 
his answor will probably con
tain no more information than 
is absolutely necessary. In oth
er words, to be useful, a witness 
must not only answer, but he 
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must answer freely. The fed
eral agencies that so vocally op
posed the enactment of [the 
Crime Control Act immunity 
provisions] did so to prevent 
the dilution of their investiga
tive power that the testimonial 
immunity standard necessarily 
implies. [Note, hnmunity f1'om 
Prosecution and the Fifth 
Amendtnent: An Analysis of 
Constitutional Standm'ds, 25 
Vand.L.Rev. 1207, 1229 
(1972).J 

See also Note, 46 So.Cal.L.Rev. 
202, 219-20 (1972): 

Once use immunity is con
ferred the witness has three 
choices: he can insist on re
maining silent and face an in
determinate jail sentence for 
contempt; he can tell the truth 
and implicate himself in a 
crime, thereby encouraging the 
prosecutor to look for independ
ent evidence for a later indict
ment and prosecution; or he 
can lie and take his chances 
that the government will not 
discover it, allowing him to es
cape punishment for perjury. 
The risk of perjury is a more 
attractive alternative for many 
witnesses than a certain con
tempt conviction or a probable 
criminal prosecution. Thus, in 
the use immunity context the 
government tends to foster a 
new crime, perjury, and does 
not necessarily get the reliable 
information it needs from the 

less than under full immunity. 
A witness wiII not be affirma
tively motivated to disclose all 
he knows so he can get the 
maximum immunity I'bath" as 
he does under a transactional 
statute. Instead, he will want 
to give the government as iittIe 
information as possible since in 
the future they may be adver
saries in a criminal proceeding. 

Thus, in comparison to trans
actional immunity, the informa
tion derived under a use im
munity system is of inferior 
quality and quantity. -* -x- * 
Transac~ional immunity * -x

provides the government with 
better information and the wit
ness with better protection. 

C. "If, but for this Rule, the 
witness would have been 
privileged to withhold the 
answer or information 
given" 

This limitation seeks to prevent 
gratuitous grants of immunity to 
an unprivileged witness. Immu
nity grants are designed to neu
tralize the privilege against 
compulsory self-incrimination. 
Where there is no privilege (as, 
for example, when official records 
or records required to be kept by 
law are sought), there is no need 
to grant immunity-at the ex
pense of the state's interest in 
prosecuting and convicting crimi
nals. See Commentary to Model 
Act at 16-18. 

witness. D. Responsiveness requirement 

In addition to the inferior This subdivision specifies that 
reliability of information which a witness who "complies with an 
a witness will give under use order -* * * to answer or to 
immunity, the quantity of in- produce information" not be pros
formation given will also be ecuted for any transaction which 
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"in compliance with the order, he 
gave answer or produced informa
tion." 

An answer or the production of 
information not responsive to the 
court's order would not "comply" 
or be "in compliance with" the 
order and should earn no immuni
ty. Thus, this language provides 
another brake against unneces
sary grants of immunity. See 
Commentary to Model Act at 16, 
18-19. 

In Zicarelli v. New Jersey State 
Commission of Investigation, 406 
U.S, 472, 92 S.Ct. 1670, 32 L.Ed. 
2d 234 (1972), a companion case 
to Kastigar, the Court upheld a 
New Jersey statute which pro
vides that after a witness testifies 
under an immunity grant, he shall 
be immune from use of "such 1'C-

sponsive answer given by him or 
such 1'csponsive evidence produced 
by him." N.J.Rev.Stat. § 52 :9M-
17(b) (1970). (Emphasis added.) 
The Court rejected the argument 
that the immunity statute was un
constitutionally vague for failure 
to provide guidelines for deter
mining what is a "responsive" 
answer, noting that the state su
preme court had fairly and sens
ibly construed the statute as pro
tecting the witness "against an
swers and evidence he in good 
faith believed were demanded." 
406 U,S. at 476. "The responsive
ness limitation," concluded the 
Court, "is not a trap for the un
wary; rather it is a barrier to 
those who would intentionally ten
der information not sought in an 
effort to frustrate and prevent 
criminal prosecution." ld. at 477. 

1 '1'11(' :Model Aet and llIHllY prp-1D70 fl'drral acts provide thut a Jlerson 
~rant<_'d i1111ll111lity "shall not 1)(' prosl'cuted or suhjrctrd to penalty 0/' fo/,
feitu/'e," 'I'll(' Fifth A111PIHlll1('llt contains no "or forfl'itul'r" lnJ1~uag'l' and the 
<Il'rl\'atioll of till' phras(' is ullcll'ar. As stated ill Dixon, C0111ll\pnt on 1111-
llIunity ProyisionK, in 2 \\'or]dng' PapPI's of the Nnt'] Comm'n on Ul'form of 
l~edl'ral Criminal Laws 140:i (1n70): 

(B]ecllus(> of thl' major puhlic int('rl'st- cOllsidrl'ations i1l\'OIYNl in the 
Yllrious fiplcl,; of licl'nsin~, particlllarly in the Ill'PH'; of hNllth and safety, 
tlw1'e should he llll ('ffol·t to H \'oid imlllunity statut(' clauRcR which Illay 
b(' construpcl not only to hal' punitiye action, hut also to hnr remedinl 
actiollR to ])l'otcct th(' ]1uhlic * * "'. It wonld ~ccm to h(' sufficient 
for nn inUllunity statute to ill' forJllulnt('d, as in thc fifth ltlllenc1mcnt 
Itsclf * * ,. in t('l'm~ of P1'otl'ction ag'lIillst "Incriminatory" conse
qUI'IlC(,S of COllllll'I\ed c1i~clmillrl's. (lei. at 1432-33.] 

It would Ul('n ill' Icft to the ]H'OCPSS of constitutional intN'])l'ctation 
to rlctel'mine whllt l,inc1H of penalties, fOl'feitul'eR, or other luu'mR fallill~ 
short of ('ol\\'('ntional ('l'iminal prosecutions aro Included within the 
Rcope of the constitutiollal priyi]eg'e. [Td. at 1414.] 

2 Se\'crnl oth('r fec1('rnl ag('lleit'S nre rl'port('c1 to hn\'e expr('!4sc<1 alarm at 
the immt1l1it~· IH'O\'lsioll!; of the Crime Control Act for th(' Sill1\(' 1't'nRon. Sec 
Note, 25 Ynnd.L.U('\', 1207, 1228n.D7 (1D72). 

1 (c) Exception for perjury and contempt. A witness granted 
2 immunity under this Rule may nevertheless be subjected to 
3 criminal penalty for any perjury, false swearing, or contempt 
4 committed in answering, failing to answer, 01' failing to pro-
5 duce information in compliance with the order, 
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Comment 

It may be excess of caution to to be compelled to speak when 
add a provision such as this sub- questioned * * *; if the pen-
division, taken from the Model alties of contempt were not 
State Witness Immunity Act available, no grant of immunity 
(1952), because this exception to could have that effect on a wit-
immunity is well established, even ness who remained recalcitrant. 
absent an express provision. See If the penalties of perjury were 
Commentary to Model Act at 190. not available, an immunized wit

Penalties for contempt and 
perjury are not only consistent 
with schemes of immunity, they 
are necessary to them. It is the 
purpose of immunity legislation 
to make it possible fOl' a witness 

ness would be free even to de
ceive the grand jury, and thus 
to side-track its investigations. 
[N ote, Imm1tnity S~tatutes and 
the Constitution, 68 Colum.L. 
Rev. 959, 972-73 (1968).J 

PART 4 

SUBSTITUTION OF JUDGE 

Rule 741. [Substitution of Judge.] 
1 (a) On demand. A defendant may obtain a substitution of the 
2 judge before whom a trial or other proceeding is to be conducted 
3 by filing a demand therefor, but if trial has commenced before a 
4 judge no demand may be filed as to him. A defendant may not 
5 file more than one demand in a case. If there are two or more 
6 defendants, a defendant may not file a demand, if another de-
7 fendant has filed a demand, unless a motion f01' severance of de-
8 fendants has been denied. The demand shall be signed by the 
9 defendant or his counsel, and shall be filed at least [ten days] be-

10 fore the time set for commencement of trial and at least [three 
11 days] before the time set for any other proceeding, but it. may be 
12 filed within [one day] after the defendant ascertains or should 
13 have ascel'tained the judge who is to preside at the trial or pro-
14 ceeding. 

Comment 
In allowing a party to obtain a sions on disqualification of judg

change of judge without alleging es. See Staff Report, Disqualili
or proving the precise facts which cation 01 Judges lor Prejudice or 
lead him to think he could not get Bias-Common Law Evolution, 
a fair trial before the judge, this CU1"1'ent Status, and the Oregon 
accords with provisions of 16 of Experience, 48 Ore.L.Rev. 311, 347 
the 29 states which have provi- (1969) (table of states). After 
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exhaustively considering the mat
ter, the Report cited concludes: 

[TJhe staff heartily endorses 
relatively accessible procedures 
for the disqualification of trial 
judges for bias and prejudice. 
.,. ;,;. .)1 [BJased upon the em-
pirical study of the Oregon per
formance, the staff is led to con
clude that the price paid in 
terms of delay, interruption, 
and possible abuse need not be 
too high under a quite liberal 
procedure. * .,. * [IJnstan
ces of marked reliance on the 
liberal Oregon affidavit of prej
udice procedure are relatively 
rare. With precious few ex
ceptions, those attorneys who do 

lesser extent, procedures which 
require the allegation of facts 
from which prejudice may be 
inferred, seem destined to guar
antee a prejudiced judge by the 
time the hearing on the motion 
for change of judge is termi
nated. The party or attorney 
moving for a change of judge 
under either of the latter pro
cedures is torn between a vigor
ous prosecution of his motion on 
the one hand, and a keen appre
ciation of the consequences on 
the other. Moreover, a proce
dure which invites contested 
hearings most likely precipi
tates greater delays. [Id. at 
401.J 

invoke the statute do so spar- Many of the provisions which 
ingly and, it may be assumed, do not require allegation or proof 
appropriately. Further, such a of precise facts nevertheless re
system has several advantages tain the form of an "affidavit of 
over those which are more de- prejudice," typically required to 
manding. Of prime importance, state only that the affiant believes 
[itJ avoids the airing of and he cannot obtain a fair trial be
quibbling over allegations of fore the judge because of the 
specific acts of a judge which judge's prejudice. Id. at 343. 
are thought to demonstrate bias But "there is some evidence that 
01' prejudice. Imbroglios over judges may resent the allegation 
whether a judge did, in fact, of prejudice in an affidavit and 
make certain statements, 01' would prefer a peremptory chal
whether specific behavior is le- lenge procedure." Id. at 346. 
gaily sufficient to demonstrate This subdivision follows provi
bias, do not add to the dignity sions which have completely aban
and public image of the bench, doned the "affidavit of prejudice" 
may put a severe strain on the form. See 38 IlI.Stat. § 114-5(a) 
relationship between the judge (motion); Ind.R.Crim.P. 12 (ap
and the participating attorneys, plication); Mont.Rev.Codes § 95-
and in all probability often 1709(a) (motion); N.D.Century 
arouse resentments in the minds Code § 29-15-21 (demand); Wis. 
of judges which make an im- Stat. § 971.20 (request); Wyo.R. 
partial trial more difficult to Crim.P. 23(d) (motion). 
achieve should the disquulifica- In limiting use of this proce
tion attempt fail. Whatever dure to defendants, this subdivi
their merits may be, procedures sion accords with 38 IlI.Stat. § 
which require the proof of 114-5(a), S.D.Code § 23-28-8, and 
prejudice as a fact, and to a Wis.Stat. § 971.20. This reflects 
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the view that extending it to pros
ecutors, who are constantly before 
the court, would present a danger 
of its being used to exert improp
er influence on judges. 

The first sentence's exception 
makes it clear that a demand can
not be used to prevent the judge 
who presided over trial from sen
tencing or hearing post-trial mo
tions (although it can be used if 
for any reason a different judge 
is called in to conduct any pro
ceeding after trial has com
menced). It seems that the same 
judge should be able to conduct all 
proceedings in a case which occur 
after trial commences. 

However, the idea of prohibit
ing use of a demand after a judge 
has ruled upon a contested matter 
in pretriat proceedings has been 
rejected. Only five of the 16 pro
visions of this type produce that 
effect..1 Although such a prohibi
tion would probably reduce judge 
shopping, its disadvantages seem 
to outweigh this benefit. It would 
increase the frequency of demands 
because a party who did not want 
the judge to preside at trial would 
have to use the demand at the out
set of the prosecution even though 
it (like the vast majority of prose
cutions) is ultimately disposed of 
without trial, or even though the 
judge in question may not end up 
with the trial anyway. Requir
ing the demand to be made at the 
prosecution's outset would cause 
unnecessary inconvenience in 

ance, it seems preferable to allow 
the demand to be deferred before 
trial until the case reaches. the 
stage (which it probably will nev
er reach) at which a party deems 
the demand essential. 

The second and third sentences 
provide for one demand in the 
case per defendant, except where 
defendants are voluntarily tried 
together. It seems that where de
fendants are tried together 
against their wishes each defend
ant should have a separate right 
to file a demand. Only two of the 
16 similar provisions allow a party 
more than one automatic substitu
tion.2 

The first part of the last sen
tence provides that the demand be 
signed by the defendant or his 
counsel. This is in line with six 
of the 16 similar provisions. 3 Six 
others require the party to make 
the document calling for substitu
tion without indicating whether 
counsel may act for the party.4 
Only the remaining four states 
expressly require the defendant 
to sign.5 

The last sentence's ten-day pro
vision accords with N.D.Century 
Code § 29-15-21 (2). CJ. Calif. 
Code Civ.P. 170.6(2) (five days); 
Idaho Code § R 1-1801 (4) (five 
days); Mont.Rev.Codes § 95-1709 
(a) (15 days); Mo.R.Crim.P. 30.-
12 (five days); Wyo.R.Crim.P.23 
(a), (d) (15 days). 

areas where the substitute judge The last sentence's three day 
would have to be brought in from provision is similar to N.D.Cen
another area. It would seem to tury Code § 29-15-21 (2). Of. 
put young and non-local lawyers Calif. Code Civ.P. § 170.6(2) (five 
at a disadvantage as compared to days); Idaho Code § R 1-1801 (4) 
lawyers with more experience (five days); Minn.Stat. § 542.16 
with the area's judges. On bal- (five days). 
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The last sentence's exception is 
similar to provision in Minn. Stat. 
§ 542.16. Ct. Alaska Stat. § 22.-
20.022(c) (five days after assign
ment unless good cause shown); 
Calif. Code Civ.P. § 170.6(2) (if 
master calendar, by time for com
mencement of trial or hearing) ; 
Idaho Code § R 1-1801(4) (if par
ty did not have notice for at least 
five days, "immediately upon re
ceIvmg such notice"); Mo.R. 
Crim.P. 30.12 (if judge not as-

signed five days before trial, be
fore trial commences); S.D.Code 
§ 23-28-8.2 (five days after 
knowledge or notice). 

The remedy provided hereby is 
in addition to that provided by 
Rule 443 (b), supm, which pro
vides that a judge who has ex
amined a presentence investiga
tion report to determine whether 
to concur in a plea may not over 
the defendant's objection preside 
at the trial of the case. 

1 COlllpare Idaho Code § H 1-1801(4); N.D.Century Code § 29-15-21(2); 
Orc.Bey.Stat. §§ 14.260, 14.270; Wash.HC\'.Code § 4.12.050; Wis.Stat. § 971.-
20(1) 1rith Alaska Stat. § 22.20.022; Ariz.n.Cl'im.P. 196-200; 38 IlI.Stat. 
§ 114--5(a), (b); Ind.H.Cl'im.P. 12 (sec Ind.Stat. § 35-1-25-1); :;\Iinn.Stat. 
§ 542.16; :'IIo.n.Crim.P. 30.12; :'IIont.Hm'. Coeles § 95-1709(a); N.l\r.Stat. 
§ 21-5-S; S.D.Codp §§ 23-28-S to 2S-28-S.2; Wyo.n.Crim.P. 23(d). Cf. Cn lif. 
Coele Ci".P. § 170.6(2) (no hat· if pro('eeding did not inYolyt' "a eletel'minn
tion of contt'slt'd fart iS~Ul'S l'rlafil1[J to th(t me/,it8"). 

2 See 38 Il1.Stnt. § 114--5(a), (1)) (single defendant two but multiple deft'nd
nnts olle each); Ort'.Ht'Y.Stnt. §§ 14.260, 14.270 (two substitutions per side). 
Although S01l1(' of the l)l'oyisionf; are not completcly elenr on the llOint, it 
npPt'nrs thnt nine' wouW nllow each defendant in a multiple defendant case 
one substitution, whilt' foul' would allow only one to the defeU(lants collec
tively. COII/par(t Alaslm Stat. § 22.20JJ22; Ariz.n.Crim.P. 198; Ind.n.Cl'im. 
P. ]2; l\Iilln.Stat. § 542.16; :'IIo.n.Cl'im.P. 30.12; N.l\I.Stat. § 21-5-8; S.D. 
Code § 23-28-8: Wash.Hey.Codc § 4.12.050; Wyo.n.Crim.P. 23(d), 1vith Calif. 
Code Civ.P. § 170.6(3); Idaho Code § B 1-1801(4): Mont.Hey.Corles § 1)5-1709 
(n); Wis.Rtnt. § 1)71.20(2). Cf. N.D.Century Code § 29-15-21(6) (assigning 
court may drny dcmand hy pnrty with intl'rcsts not adver~(' to those of party 
whO!w (Jellll\lHl was grantcd). 

3 Scc Alaska Stat. § 22.20.022: Calif.Code CiY.I'. § 170.6(2); l\rinll.Stat. 
§ 542.16; Orc.HeY.Stat. § 14.260; Wash.Hev.Code § 4.12.050. 

4 Sec 3S 1I1.8tat. § 114--5(1\); Ind.U.Crim.P. 12; l\ro.n.Crim.P. 30.12; 1\Iont. 
Rc\'.Codes § 95-1700(a); N.l\LStnt. § 21-5-8: Wyo.n.Crim.P. 23(<1). 

5 Sec Ariz.n.Orim.P. 197; N.D. Century Code § 29-1G-21; S.D. Corle § 23-
28-8; Wis.Stat. § 971.20(]). 

1 (b) On own motion. A judge on his own motion may disquali-
2 fy himself from presiding over a trial or other proceeding. 

Comment 

See ABA Standards, The Func- as to his ability to preside im
tion of the Trial Judge 1.7 (Ap- partially in a criminal case 01' 

proved Draft, 1972), which states, whenever he believes his imparti
"The trial judge should recuse ality can reasonably be question
himself whenever he has any doubt ed." 

1 (c) For cause. A judge may not preside over a trial or other 
2 proceeding if upon motion of a party it appears that he is dis-
3 qualified for a cause provided [by law or by the Code of Judicial 
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4 Conduct]. The motion to disqualify shall be heard before another 
5 judg'e regulady sitting in the same court or a judge designated by 
6 [the appropriate assigning authority], and, unless otherwise 01'-

7 dered by that judge for cause, shall be made at least [ten days] 
8 before the time set for commencement of trial and at least [three 
9 days] before the: time set for any other proceeding, but it may be 

10 made within [one day] after the party ascertains or should have 
11 ascertained the judge who is to preside at the trial or proceed j 

12 ing. 

Comment 

States may insert the appro
priate references in the first sen
tence's brackets. The matter is 
covered by Canon 3C of the cur
rent ABA Code of Judicial Con
duct. 

On the principle that one should 
not judge his own case, see May
berry v. Pennsylvania, 400 U.S. 
455, 91 S.Ct. 499, 27 L.Ed.2d 532 

(1971), this subdivision provides 
that motions to disqualify be 
heard by a judge other than the 
one sought to be disqualified. See 
La.Code Crim.P. art. 675. 

The time limits accord with 
those in subdivision (a), supm, 
but may be relieved from for 
cause. 

1 (d) Designation of substitute judge. Upon the filing of a de-
2 mand under subdivision (a) or disqualification under subdivision 
3 (b) or (c) the judge shall take no further action in the case, ex-
4 cept to prescribe terms or conditions of release if requested to do 
5 so by the defendant, and [the appropriate assigning authority] 
6 shall designate another judge. 

Comment 

Many provisions bar a disquali
fied judge from proceeding fur
ther in the case. See, e. g., 28 
U.S.C. § 144; Ariz.R.Crim.P. 200; 
Fla.R.Crim.P. 3.230; 38 Ill. Stat. 
§ 114-5(a); N.lVr.Stat. § 21-5-8; 
N.D.Century Code § 29-15-21(5). 
The exception for setting terms of 
release if requested by the de
fendant derives from Wis.Stat. § 
971.20(2). 

The concluding words hereof 
proceed upon the assumption that 
someone other than the judge dis
qualified should designate the 

substitute judge. See Alaska R. 
Crim.P. 25(a) (presiding judge 
or chief justice); Colo.R.Crim.P. 
21(a) (2) (chief justice); N.M. 
Stat. § 21-5-8 (counsel's agree
ment 01' chief justice); N.D.Cen
tury Code § 29-15-21(7) (su
preme court); Tex.Code Crim.P. 
art. 30.02 (presiding judge); 
Wash.Rev.Code § 4.12.040 (pre
siding judge or chief justice) j 
Wis.Stat. § 971.20(4) (chief jus
tice 01' designated associate jus
tice) . 
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1 (e) Disability during trial. If by reason of termination of of-
2 fice, death, sickness, or other disability the judge before whom a 
3 trial has commenced is unable to proceed with the trial, a suc-
4 cessor in office, another judge regularly sitting in the same court, 
5 or a judge designated by [the appropriate assigning authority], 
6 shall inform the defendant that a new trial will be ordered unless 
7 the parties consent to a specified judge proceeding with the trial. 
8 If the parties consent, the judge specified shall familiarize him-
9 self with the record and proceed with the trial. 

Comment 

This is quite similar to ABA 
Standards, Trial by Jury 4.3 (Ap
proved Draft, 1968), F.RCrim.P. 
25(a), Idaho Crim.R. 25(a), Nev. 
Rev.Stat. § 175.091, and N.D.R 
Crim.P. 25 (a), except that those 
provisions apply only to jury 
trials, do not require the parties' 
consent to proceed with trial, and 
leave it to the new judge's dis
cretion whether to do so. It seems 
that the defendant's consent 
should be required to change 
judges in the midst of even a jury 
trial, and it may well be constitu-

tionally required. See 2 Wright, 
Federal Practice & Procedure § 
392 (1969). Ct. Freeman v. Unit
ed States, 227 F. 732, 142 C.A. 256 
(2d Cir. 1915); Blend V. People, 
41 N.Y. 604 (1870); Commen
tary to ABA Standards, Trial by 
Jury 4.3 (Approved Draft, 1968). 
Conversely, if the parties consent 
there seems no reason for not pro
ceeding even with a judge trial. 
Witnesses could be recalled if it 
appeared necessary for the judge 
to personalIy observe them. 

1 (f) Disability after verdict or finding of guilty. If by reason 
2 of termination of office, absence from the [district], death, sick-
3 ness, or other disability, the judge before whom the defendant 
4 has been tried is unable to perform the duties to be I.Jrformed by 
5 the court after a verdict or finding of guilty, a succflssor in office, 
6 another judge regularly sitting in the same court, or a judge 
7 designated by [the appropriate assigning authority] may per-
8 form those duties or order a new trial. 

Comment 

This is to the same effect as Crim.R 25 (b), Maine RCrim.P. 
former Uniform Rule 36, F.R 25, Nev.Rev.Stat. § 179.101, and 
Crim.P. 25(b), Alaska RCdm.P. N.D.R:Crim.P. 25(b). 
25(c), Colo.RCrim.P. 25, Idaho 
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PART 5 

GENERAL REQUIREMENTS 

Rule 751. [Motions.] 

1 ~An application to the court for an order shall be by motion. 
2 A motion other than one made during a trial or hearing shall 
3 be in writing, unless the court permits it to be made orally. 
4 [The requirement of writing is fulfilled if the motion is stated in 
5 a written notice of the hearing of the motion.] It shall state the 
6 grounds upon which it is made and set forth the relief or order 
7 sought. If factual issues al'e involved in determining a motion, 
8 the court shall make essential findings. 

Comment 
The first, second, and fourth Crim.P. 47, and may be included 

sentences are identical to pro- if it is desired to require the 
vision in former Uniform Rule 52, party, as opposed to the clerk, to 
F.R.Crim.P. 47, Alaska R.Crim.P. serve the notice of a motion's 
42, Colo.R.Crim.P. 47, Idaho Crim. hearing. 
R. 47, and Nev.Rev.Stat. § 178.-
552. 

The third, optional, sentence de
rives from F.R.Civ.P. 7(b) (1), 
Maine R.Crim.P. 47, and N.D.R. 

The last sentence derives from 
F.R.Crim.P. 12(e) which, how
ever, applies only to pretrial mo
tions. Here the reference is to 
all motions. 

Rule 752. [Service and Filing of Papers.] 

1 (a) Service; when required. A written motion, other than 
2 one heard ex parte, and any document supporting it [and notice 
3 of the hearing of the motion] shall be served upon each party at 
4 least [two] days before the date set for the hearing, unless the 
5 court otherwise directs. Every written notice and similar paper 
6 shall be served upon each party. 

Comment 

Except for replacing "affida- "5 days" derives from F.R.Civ.P. 
vit" with "document," c/. Alaska 6(d), and seems too long for 
R.Crim.P. 40(d), and except for criminal cases. In situations 
substituting" [two] days" for five where two days notice is insuf
days, this is to the same effect as ficient, the court may direct a 
provision in F.R.Crim.P. 45(d), longer period under the first sen
Idaho Crim.R. 45(c), Nev.Rev. tence's "unless" clause (although 
Stat. § 178.478, and N.D.R.Crim. that clause would more often be 
P. 45(d). The latter provisions' used to shorten the period). 
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The optional bracketed language 
in the first sentence may be omit
ted where it is desired to have the 

clerk rather than the party notify 
the parties as to the time for hear
ing. 

(b) Senice; how made. Except where these Rules specify de-
livery to the defendant personally: ' 

(1) Service upon a party represented by a lawyer shall be 
t 

made upon the lawyer unless the court also orders service 
upon the party; and 

(2) Service shall be made in the manner provided in civil 
actions. 

Comment 

Apart from the reference to 
provisions requiring service upon 
a party himself, this is to the 
same effect as former Uniform 
Rule 54(b), F.R.Crim.P. 49(b), 

Alaska R.Crim.P. 44(b), Colo.R. 
Crim.P. 49(b), Idaho Crim.R. 
49(b), Maine R.Crim.P. 49(b), 
Nev.Rev.Stat. § 178.584, and N. 
D.R.Crim.P. 49(b). 

1 (c) Notice of orders. The court or clerk shall promptly mail 
2 to or otherwise serve a copy of any written order upon each party 
3 and notice of any other order made out of a party's presence upon 
4 that party, except: 

5 (1) The court may limit the application of this require-
6 ment as to an order resulting from in-camera proceedings' 
7 under Rule 421 (f); and 
8 (2) An order or notice of order respecting issuance of a 
9 subpoena under Rule 731 (b) need be served only upon the 

10 movant. 

Comment 

Apart from the exceptions, this 
is rather similar to that part of 
F.R.Crim.P. 49(c), Idaho Crim.R. 
49(c), and Nev.Rev.Stat. § 178.-
586 which specifies, "Immediate
ly upon the entry of an order 
made on a written motion subse
quent to arraignment the clerk 
shall mail to each party a notice 
thereof and shall make a note in 
the docket of the mailing." 

'rhe 1101' otherwise serve" fea
ture derives from former Uni
form Rule 54(c), Alaska R.Crim. 

P. 44(c), and N.D.R.Crim.P. 49 
(c). See Maine R.Crim.P. 49(c); 
Pa.R.Crim.P. 307(b). 

The authorization for the court, 
as well as the clerk, to serve 
copies of orders, makes it possible 
for this to be done in open court 
without involving the clerk. 

The HordeI' made out of a par
ty's presence" feature derives 
from Colo.R.Crim.P. 49(c) and 
Fla.R.Crim.P. 3.030Ca). 
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1 (d) Filing. Papers required to be served shall be filed with 
2 the court. Papers filed shall be filed in the manner provided in 
3 civil actions. 

Comment 

'l'his is identical to former Uni
form Rule 54(d), F.R.Crim.P. 
49(d), Alaska R.Crim.P. 44(d), 
Idaho Crim.R. 49(d), Maine R. 
Crim.P. 49(d), and Nev.Rev.Stat. 
§ 178.588. See N.D.R.Crim.P. 
49(d). Ct. Fla.R.Crim.P. 3.030 
(c), Cd); Pa.R.Crim.P. 307(a). 
3 Wright, Federal Practice & Pro
cedure-Criminal § 824 (1969) 
states: 

Rule 753. [Time.] 

[This] incorporates by refer
ence Rule 5(d) and (e) of the 
Rules of Civil Procedure. These 
define filing to mean filing 
with the clerk of the court, un
less the judge permits papers 
to be filed with him, and re
quire papers to be filed with 
the court either before service 
or within a reasonable time 
thereafter. 

1 (a) Computation. [In computing any designated period of 
2 time, the day from which the period begins to run is excluded. 
3 The last day of the period is included, unless it is a Saturday, 
4 Sunday, or legal holiday, in which event the period runs until 
5 the end of the next day which is not a Saturday, Sunday, or 
6 legal holiday. If the period is less than [seven] days, any inter-
7 mediate Saturday, Sunday, or legal holiday is excluded in the 
8 computation.] 

Comment 

This optional subdivision, for 
which may be substituted a ref
erence to a state statute or rule 
covering the matter, is identical 
in substance to provision in F.R. 
Crim.P. 45(a), Maine R.Crim.P. 
45(a), and N.D.R.Crim.P. 45(a). 
See Colo.R.Crim.P. 45(a); Fla.R. 
Crim.P. 3.040; Idaho Crim.R. 
45(a); Nev.Rev.Stat. § 178.472. 
Ct. former Uniform Rule 50(a); 
Alaska R.edm.P. 40(a); La. 
Code Crim.P. art. 13. 

Since this applies only to a 
"designated period of time," it 
does not authorize automatic ex
clusion of the first day or of 
Saturdays, Sundays, or holidays 
in complying with provisions 
which require action "promptly," 
tlwithout unnecessary delay," 
within a "reasonable" time, or the 
like. 

1 (b) Additional time after service by mail. Whenever a party 
2 has the right or is required to do an act within a prescribed pe-
3 riod after the service of a notice or other paper upon him and 

339 



Rule 753 RULES OF CRIMINAL PROCEDURE Art. 7 

4 the notice or other paper is served upon him by mail, [three] 
5 days shall be added to the prescribed period. 

Comment 

This is identical to F.R.Crim. 
P. 45(e), Alaska R.Cdm.P. 40(e), 
Colo.R.Crim.P. 45(e), Idaho Crim. 
R 45(d), Maine RCrim.P. 45(e), 

Nev.Rev.Stat. § 178.482, and 
N.D.R.Crim.P. 45(e). See F.R. 
Civ.P. 6(e). 

1 (c) Time for service by mail. If a paper is served by mail, it 
2 shall either be mailed at least [three] days before, or be received 
3 by, any time otherwise prescribed for service. 

Comment 

This is included because, al
though some have argued that a 
provision like subdivision (a), 
supra, requires service by mail to 
be three days earlier than the time 
otherwise required for service, 

see Moore, Federal Practice U 5.-
07n.7 (1974); 3 Wright, Federal 
Practice & Procedure-Criminal 
§ 755 (1969), on its face it does 
not. 

Rule 754. [Recording of Proceedings.] 
1 (a) Proceedings to be recorded. All oral portions of the fol-
2 lowing shall be recorded in full : 

3 (1) Testimony at any proceeding, including any testi-
4 mony in support of the issuance of any arrest warrant, sum-
5 mons, or order directing a [law enforcement officer] to take 
6 any person into custody or to bring any person before the 
7 court, and any testimony under Rule 311 respecting whether 
8 the grounds exist for issuance of an arrest warrant; 
9 (2) Proceedings upon the defendant's appearance under 

10 Rule 321; 

11 (3) Detention hearings under Rule 344; 

12 (4) Proceedings respecting waiver of rights, including 
13 proceedings under Rules 431(f) (2), 511(a), (bL 711, and 
14 713(b)(1); 

15 (5) Depositions under Rules 431 and 432; 

16 (6) Conferences respecting concurrence in a plea agree-
17 ment under Rule 443 (b) ; 

18 (7) Proceedings respecting pleas under Rule 444; 

19 (8) Pretrial conferences under Rule 491; 

20 (9) Hearings upon motions; 
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21 (10) Trial proceedings, including all proceedings speci-
22 fied in Rules 512 through 531 and 533 through 535; 

23 (11) Disposition hearings under Rule 613; 

24 (12) Proceedings respecting revocation of probation [or 
25 of deferred imposition of sentence] under Rule 641; and 
26 (13) Upon the request of a party, informal conferences in 
27 chambers. 

Comment 

Clause (10) 's reference to "all 
proceedings specified in Rules 
512 thl,'ough 531 and 533 through 
535" is intended to make it clear 
that some things which are pres-

ently not always recorded, e. g., 
arguments to the jury, hearings 
on instructions, and the giving of 
instructions, are to be recorded. 

1 (b) Recorded defined. As used in these Rules, "recorded" 
2 means taken verbatim by accurate and reliable sound recording, 
3 audio-video recording, 01' stenographic means. 

Comment 

This states the overall stand
ard. It is contemplated that as to 
proceedings before it, the court 
will designate the particular 
means of recording, and may 
designate different means for dif
ferent proceedings. As to deposi
tions, Rule 431(d) (2) provides for 
the party taking the deposition to 

specify the means of recording in 
the notice, but Rule 431(c} au
thorizes the court, upon a party's 
or the deponent's motion, to 
change the manner of recording. 
As to investigatory depositions, 
Rule 432( d) (1) provides record
ing by such means as the prose
cutor designates. 

1 (c) Access. Except as to in-camera proceedings under Rule 
2 421 (f), any party shall be permitted under reasonable conditions 
3 to listen to or view and copy or record any sound or audio-video 
4 recording of any proceeding in the case and to inspect and copy 
5 or photograph any prepared transcript of any proceeding in the 
6 case. Upon motion of the defendant the court shall order the 
7 State to assume the cost of furnishing the defendant a copy of 
8 the recording or transcript, if the defendant shows that he is fi-
9 nancialIy unable to bear the expense. 

Comment 

The first sentence provides ac- cording is used, it should elimi
cess similar to that provided in nate much unnecessary transcrip
Rule 421(a), supra (duty of tion, and where stenogr~p!i:i;; 
prosecuting attorney to allow ac- means ate used it should elimi
cess). Where sound or video re- nate much unnecessary copying. 
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The second sentence provides 
for duplicating a recording or 
photocopying a transcript at state 

expense if the defendant is finan
cially unable to bear the expense 
thereof. 

1 (d) -Preparation of transcript. Upon motion of a party the 
2 court shall order the preparation of a transcript of all or a por-
3 tion of any proceeding in the case, if the party shows that it is 
4 reasonably necessary to his case. 

Comment 

Under this subdivision, if a 
party is unable without a court 
order to get the reporter to tran
scribe all or a portion of a pro-

ceeding, he must show that the 
transcript is reasonably necessary 
to his case. 

Rule 755. [Preserving Objection.] 
1 Except as otherwise provided in these Rules, a party suffi-
2 ciently preserves an objection to a ruling or order of the court if, 
3 at the time the ruling or order is made or sought, he makes known 
4 to the court the action which he desires the court to take or his 
5 objection to the court's action and the grounds therefor. If the 
6 ruling is one admitting [or excluding evidence, he sufficiently 
7 preserves an objection by complying with Rule l03(a) of the 
8 Uniform Rules of Evidence] [evidence, he sufficiently preserves 
9 an objection by timely objecting or moving to strike, stating the 

10 specfic ground of objection if the specific ground is not apparent 
11 from the context. If the ruling is one excluding evidence, he suf-
12 ficiently preserves an objection if .the substance of the evidence 
13 is made known to the court by offer or is apparent from the con-
14 text of the interrogation]. If a party has no opportunity to ob-
15 ject to a ruling 01' order, the absence of an objection does not 
16 thereafter prejudice him. Exceptions are unnecessary. 

Comment 

The first and last two sentences 
are quite similar to former Uni
form Rule 56, F.ROrim.P. 51, 
Alaska ROrim.P. 46, Oolo.R 
Orim.P. 51, Maine ROdm.P. 51, 

and N ev.Rev.Stat. § 178.596. The 
intervening material provides for 
a cross-reference to, or an incor
poration of the essence of, Unif.R 
Ev. 103(a). 

Rule 756. [Error Noticed by Court.] 
1 The court at any time may call any error to the attention of 
2 the parties and, if required in the interest of justice, take ap-
3 propl'iate action with respect to an error affecting substantial 
4 rights, although an objection was not preserved by a party. 

34'2 



1 

Pt. 6 GENERAL PROVISIONS Rule 762 

Comment 

This is rather similar in effect 
to F.R.Crim.P. 52(b), Alaska R. 
Crim.P. 47(b), Colo.R.Cl'im.P. 52 
(b), and Nev.Rev.Stat. § 178.602, 
each of which specifies, "Plain er
rors or defects affecting substan
tial rights may be noticed al
though they were not brought to 
the attention of the court," and 
to former Uniform Rule 57(b), 

Maine RCrim.P. 52(b), and N.D. 
RCrim.P. 52(b), which specify 
"obvious" rather than "plain." 
See Mont.Rev.Codes § 95-2425 
("defects affecting jurisdictionctl 
or constitutional rights"). Cf. 
Rule 451 (c) (1), supm ("lack of 
jurisdiction of the court over the 
person or subject matter * .X- * 
can be raised at any time"). 

PART 6 

APPLIOATION 

Rule 761. [Oourt Defined.] 
As used in these Rules, "court" means 

Comment 

This provides a place for defi
nition of the term "court" as it 
is used throughout the Rules. 
States without a unitary court 
system would typically provide 
"the district court or magistrate 
having jurisdiction to try the of
fense." Some states might wish 
at this point to provide, or to au
thorize the making of local court 
rules under Rule 762, inf1'a, to 
provide for some expansion of 
magistrates' normal roles in cases 
triable only by courts of general 
criminal jurisdiction. For ex
ample, some states may desire to 
allow a magistrate (or a magis
tl'ate admitted to the bar) to is
sue in felony cases at least some 
of the nontestimonial evidence 

orders covered by Rules 434 
through 438, supra, at least if the 
motion is made (as it sometimes 
may be) while the magistrate is 
still otherwise involved in the 
case. Others may wish to allow 
magistrates or magistrates desig
nated by the court with jurisdic
tion over felony cases to perform 
certain duties: of the "court" in 
felony cases When no judge of the 
court with felony jurisdiction is 
available. 

A state might also use .this 
Rule as a place to define the term 
"magistrate" or any term it has 
substituted for "magistrate" 
throughout these Rules. 

Rule 762. [Rules of Oourt.] 
1 [District] courts [and magistrates] may make rules for the 
2 conduct of criminal proceedings not inconsistent with these Rules 
3 [with the approval of the [Supreme Court]]. Copies of the rules 
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4 shall be [furnished to the [State Judicial Administrator] and] 
5 made available to the public. 

Rule 763. [Practice When Procedure Not Specified.] 
1 In any situation not provided for by rule or statute, the court 
2 may proceed in any lawful manner not inconsistent with these 
3 Rules or any applicable statute. 

Rule 764. [Appendix of Forms.] 
1 The forms contained in the Appendix of forms are illustrative 
2 and not mandatory. 

Rule 765. [Uniformity of Application and Construction.] 
1 These Rules shall be applied and construed to effectuate their 
2 general purpose to make uniform the rules of criminal procedure 
3 among states adopting them. 

Rule 766. [Short Title.] 
1 These Rules may be cited as the Uniform Rules of Criminal 
2 Procedure. 

Rule 767. [Severability.] 
1 If any provision of these Rules or the application thereof to 
2 any person or circumstance is held invalid, the invalidity does 
3 not affect other provisions or applications of these Rules which 
4 can be given effect without the invalid provision or application, 
5 and to this end the provisions of these Rules are severable. 

Rule 768. [~ffect on Existing Laws and Rules.] 
1 [These Rules supersede the following acts and rules of court 
2 and parts thereof: 

3 (1) 

4 (2) 

5 (3) 

6 and all other acts and rules of court, or parts thereof, to the ex-
7 tent that they are inconsistent with these Rules.] 

Rule 769. [Time of Taldng Effect.] 

1 These Rules shall take effect ..... , ..................... . 
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APPENDIX OF FORMS 
Form 
1. Law Enforcement Officer's Citation. 
2. Promise To Appear. 
3. Information. 
4. Prosecuting Attorney's Citation. 
5. Summons. 
6. Arrest Warrant. 
7. Statement of Representation. 
8. Order Setting Times. 

Form 1. Law Enforcement Officer's Citation (Rule 222 
(a), (b)) 

STATE OF MUNICIPAL COURT 
COUNTY OF CITY OF 

State of 

} File No" 
vs. LAW ENFORCEMENT 

OFFICER'S CITATION Defendant 

TO THE ABOVE-NAMED DEFENDANT: 
PLEASE TAKE NOTICE, That unless you appear before the 

above-designated Court at [address] , [city] 
[state] at _: __ .m. on , _, 19_. an 
application may be made for the issuance of a Summons or a War
rant for your arrest. 

The undersigned will request the Prosecuting Attorney to file 
with the above-designated Court an Information charging you 
with the following offense: That on or about _, 19_ 
at about _: __ .m. at [address] , [city] .. , 
- __ County [state] , you did unlawfully [description 
of offense-desirable to also specify section violated] 

The undersigned will request that the Information be filed be
fore the end of the second business day preceding the date speci
fied above for your appearance before the Court. If an informa
tion is not so filed you will not have to appear and the Prosecut-
ing Attorney will notify you not to appear. . 

You are entitled to be :represented by a lawyer. If for any rea
son you are unable to obtain a lawyer, you are entitled to the serv-
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ices of an appointed lawyer or the Public Defender. To obtain 
those services, you should contact the Public Defender's office at 
_________ , telephone __ _ 

Issued: _, 19_ in [city or county] , __ _ 
BY A LAW ENFORCEMENT OFFICER: 
[signature] 

[rank, badge number] 

Police Department 

Form 2. 
STATE OF 

Promise to Appear (Rule 211 (c)) 
MUNICIPAL COURT 

COUNTY OF ___ _ CITY OF ____ _ 

_ S_t~_:_~_O_f~~~~~~~~~~_-~_-_} , 

Defendant 

File No. _____ _ 

PROMISE TO APPEAR 

I promise to appeal' before the above-designated Court at 
[address], at _: __ .m. on [day] 
_______ , 19_. 

Dated: ______ , 19 ____________ _ 

Form 3 . . Information (Rule 231(c)) 

STATE OF MUNICIPAL COURT 
COUNTY OF CITY OF 

State of _______ } 
vs. 

-
Defendant 

File No. _____ _ 

INFORMATION 

The Prosecuting Attorney of CHARGES: THat on or 
about _, 19_at about_: __ .m. at [address] , 
[city] , County, [state] , the above-named 
Defendant did unlawfully [essential facts constituting the of
fense-desirable to also specify ordinary name of offense] --

in violation of [citation of law violate(i] , for which the 
maximum possible incarceration that :nay be imposed upon con-
viction is __ _ 
Dated: ______ , 19_ 

Prosecuting Attorney 
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STATE OF 

APPENDIX OF FORMS Form 4 

Prosecuting Attorney's Citation (Rule 222 (a) , 

(c)) 

MUNICIPAL COURT 
COUNTY OF ___ _ CITY OF ____ _ 

State of -------l 
vs. r 
------J Defendant 

File No. ____ _ 

PROSECUTING ATTOR
NEY'S CITATION 

TO THE ABOVE-NAMED DEFENDANT: 
PLEASE TAKE NOTICE, That unless you appear before the 

above-designated Court at , , at _: __ . 
nl. on , _, 19_, an application may be made for 
the issuance of a Summons or a Warrant fO!' your arrest. 

The undersigned intends to file an Information, a copy of which 
is attached, with the Court on _, 19_, before the time 
for your appearance. 

You are entitled to be represented by a lawYer. If for any rea
son you are unable to obtain a lawyer, you are entitled to the 
services of an appointed lawyer or the Public Defender. To ob
tain those services, you should contact the Public Defender's 
office at , telephone __ _ 

Issued: _, 19_ in [city 01' county] _____ _ 
BY THE PROSECUTING ATTORNEY: 
[signature] 
[title] 
[j urisdiction] 

PROOF OF SERVICE: I certify that I served this Citation 
upon the above-named Defendant by ___ a copy of it and of 
the Information on _, 19_ to _______ _ 

Dated: ______ , 19_ 
[signature] __________ . __ 

[title] 
[j uris diction] 
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Form 5. 
STATE OF 

RULES OF CRIMINAL PROCEDURE 

Summons (Rule 222(a), (d)) 
MUNICIPAL COURT 

COUNTY OF ___ _ CITY OF ____ _ 

State of ______ } 
vs. 

File No. _____ _ 

SUMMONS 

Defend~mt 

'rHE STATE OF __ TO THE ABOVE~NAMED DEFEND
ANT: 

YOU ARE HEREBY SUMMONED, to appear before the 
above-designated Court at , , at -:~_. 
m. on [day] , _, 19_, in respect to the InfOl'ma-
tion a copy of which is attached. 

If you do not so appear an application may be made for the is
suance of a Warrant for your arrest. 

You are entitled to be represented by a lawyer. If for any rea
son you are unable to obtain a lawyer, you are entitled to the 
services of an appointed lawyer or the Public Defender. To ob
tain those services, you should contact the Public Defender's of-
fice at , telephone __ _ 

Issued: _,19_ in [city or county] ___ ---
BY THE COURT: 
[signature] ____ _ 
Judge 

RETURN OF OFFICER: I hereby certify that I served this 
Summons upon the above-naraed Defendant by delivering a copy 
of it and of the Information to the Defendant personally, on 
____ , 19_, at _____ _ 

Dated: ____ , 19_ [signature] ------
[rank, badge number] 
___ Police Department 

Form 6. 
STATE OF 

Arrest Warrant (Rule 222(e)) 
MUNICIPAL COURT 

COUNTY OF _~ __ CITY OF ______ _ 

State of ___ } 
vs. 

File No. _______ _ 

ARREST WARRANT 

Defendant 
THE STATE OF TO ALL LAW ENFORCEMENT OF-
FICERS IN THE STATE: 

YOU ARE HEREBY COMMANDED, To arrest the above
named Defendant charged in the Information, a copy of which 
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is attached, and without unnecessary delay to bring him before a 
Magistrate [unless he first meets the following terms of re
lease: 
--------------------]. 
[Restrictions on manner of execution: _________ -:-
----------------------]. 
Issued: _ 19_ BY THE COURT: • 

[signature] _____ _ 
Judge 
[location of office] _~_ 

NOTICE TO THE ABOVE-NAMED DEFENDANT: 
You have the right to remain silent. Anything you say, orally 

or in writing, will be used against you. 
You will not be questioned unless you wish. 
You have the right to consult with a lawyer before being ques

tioned or saying anything and to have a lawyer present during 
any questioning. 

If you wish to consult with a lawyer but are unable to obtain 
one you will not be questioned until you have had the assistance of 
a lawyer. 

If you are unable to pay for the services of a lawyer, one will 
be provided for you. 

If at any time during any questioning you desire to consult 
with a lawyer or desire questioning to stop, questioning will stop. 

The officer will inform you where you will be taken. If you 
are taken to a place of detention you will be permitted upon ar
rival to communicate with a lawyer and a relative or friend. You 
will be brought before the court without unnecessary delay. 

RETURN OF OFFICER: I hereby certify that I arrested the 
above-named Defendant at _: __ .m. on _, 19_ at 

Dated: _, 19_ [signature] ______ _ 
[rank, badge number] 

Police Department 
[I hereby certify that I released the above-named Defendant 
upon the above terms of release at _: __ .m. on _, 
19_. 
Dated: ____ , 19_ [signature] 

[rank, badge number] 
___ Police Department] 

I hereby certify that I brought the above-named Defendant 
before , a magistrate of County, at _: _ 
_ .m. on _~ __ , 19_. 

Dated: _, 19_ [signature] 
[rank, badge number] 

Police Department 
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Form 7. 
STATE OF 

Statement of Representation (Rule 312) 

MUNICIPAL COURT 
COUNTY OF ___ _ 

Stateof ___ } 
vs. 

Defendant 

CITY OF ____ _ 

File No. _____ _ 

STATEMENT OF REP
RESENTATION 

The undersigned states that he represents the above-named De
fendant in the above-entitled case. 
Dated: _, 19_ 

Attorney at Law 

Telephone: 

Form 8. Order Setting Times (Rule 411:' 
STATE OF ___ _ DISTRICT COURT 
COUNTY OF __ _ _ ___ DISTRICT 

State of .. ___ } 
vs. 

DefE'illdant 

File No. _____ _ 

ORDER SETTING TIMES 

The Defendant in the above-entitled case having appeared, it 
is hereby ORDERED that: 

1. The Prosecuting Attorney shall furnish the matters speci-
fied in Rule 122(a) on 01' before _, 19_. 

2. The Defendant may request the matters specified in Rule 
422(b) after ____ ,19_. 

3. The Defendant shall furnish the matters specified in Rule 
423 (a) on or before _, 19_. 

4. The Prosecuting Attorney may request access to the mat-
ters specified in Rule 423 (b) after _, 19_. 

5. Discovery depositions under Rule 431 may be taken only 
with leave of court after _, 19_. 

6. Pretrial motions under Rule 451 may be made on or before 
____ ,19_. 

7. A motion for a pretrial judgment of acquittal under Rule 
481 may be made on 01' before _, 19 __ 
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APPENDIX OF FORMS Form 8 
8. A pretrial conference under Rule 491 _.~. ______ _ 

9, After _, 19_, if the case is hot disposed of by 
plea or otherwise, the Court will set it for tria1. 
Dated: ____ , 19_ BY THE COURT: 

Judge 

* 
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INDEX TO 

UNIFORM RULES OF CRIMINAL 
PROCEDURE 

ABSENCE OF DEFENDANT 
Trial, this index. 

ACQUITTAL 
Dismissal of related offenses, Rule 471(c). 
Post-~'rial :Motion for Acquittal, generally, this index .. 
Pretrial Judgment of Acquittal, generally, this index. 
Trial motion for acquittal, Rule 522. 

ADMINISTRATIVE ACTIONS AND PROCEEDINGS 
Evidence, admissibility, 

Discussions, statements and agreements, pretrial diversion and plea agree
ment meetings, Rule 441(d). 

Pleas of admission or related statements or judgments, Rule 444(f). 

ADMISSIBILITY OF EVIDENCE 
Evidence, generally, this index. 

ADMISSIONS 
Discovery, evidence against defendant, furnished a.utomatically by prose-

cuting attorney, Rule 422(a). 
Pleas of Admission, generally, this index. 

ADMISSIONS OF FACT 
Pretrial conference memorandum, Rule 491. 

ADMONITIONS 
.Turies and Jurors, this index. 

AFFIDAVITS 
Appearance, documents furnished to defendant, Rule 321(a). 
Arrest warrants, 

Form, Rule 222. 
Issuance, Rule 221(c). 

Probation and parole, showing probable cause that defendant has violated 
probation condition, order for revocation hearing, Rule 641(a). 

Summons, issuance, Rille 221(b). 

AFFIRMATIONS 
Oaths and Affirmations, generally, this index. 

AGREEMENTS 
Plea Agreements, generally, this index. 
Pretrial Diyersion, generally, this index. 

ALCOHOLIC BEVERAGES 
Relense of defendnnt, conditions, Rule 341(a). 

AMENDMENTS 
Indictments, Rule 232. 

Plea agrc(>ments, Rule 443. 
Informations, Rule 231(g). 

Plea ngl'eements, Rule 443. 
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APPEAL AND REVIEW 
Discon'tOY, in-camera proceedings, denial or deferral of defendant's access by 

prosecuting attorney, Rule 421(f). 
Disposition heuring, informing defendllnt of right to appeal, Rule 613. 
Interlocutory appeals, excluded time periods, computing limitation of prose-

cntion time for trial, Rule 722(f). 
Limitation of Ill'OSecutions for retrial, when time hegins to run, Rule 722(d). 
Plea agreements, orders denying pretrial motions, Rule 443. 
Pieas of admission, effect, Rule 444(d). 
Pretrial conference memorandulll, Rule 491. 
Pretrial judgment of acquittal, 

Appeal by defendant, Rule 481(e). 
Appeal by state, Rule 481(d). 

Pretrial motions, orders denying, plea agreements, Rule 443. 
Remand, sentence and punishment, 

Correction of disposition illegally made, Rule 632. 
Reduction of sentence, Hule 633. 

Hetrial, limitation of prosecutions, whell time begins to run, Hule 722(d). 
'l'ransfer of prosecution, after impaneling of jury, Rule 462(e). 

APPEARANCE 
Generally, Rule .'311 et seq. 

A1'1'CHt warrant, 
Defendant in custody, Hule 321(e). 
I~urnishing informution and supporting affidavit to defendant. Rule 321(a). 
Indictment, warl'ant following, Rule 226(f). 
Issuunce, Rule 311. 

Attorney, appeal'fUlce by, Rule 321(b). 
ProcClinre, Rule 313. 

Books nnd papers, 
Documents supporting charges, Rules 313, 321(a). 
'l'rnnsmittnl to court of next jwoceel1ing, Rule 321(11). 

Dc(endant in custody, Rule 321(c). 
Ilefendant not in custody, Rule 312. 

Counsel for accused, statement of l'('presentatiol1, App. Form 7. 
Detention hcarings, advising defend aut of rights, Ullle 321(c). 
Filing of charges, Rule 311. 
FUl'l1ishing copy of information and supporting affidavit to defendant, 

Rule 321(n). 
In persoll apIlearance, Hule 321. 
Indictment, summons or arr('st warrant, Rule 226(f). 
Informing c1efelldant, Rule 321(n). 
Procedure upon defense lawyer filing statement, Rule 313. 
Production uefore magistrate, Hule 311. 
Questioning of defendant after appearance, Hule 331. 
Uecorl1ing of proceedings, Rule 7{)4(a). 
Relense of defend.ant in custody, prescl'ibing tenl1s ano conditions, Rule 321(c). 
IUghts of nccused, 

Counsel, Uule 321(b). 
Informing, Rule 321(1l). 

'rl'Hnsedllt of record, transmittl'll to court of next proceeding, Rule 321(d). 
'l'l'unsmittal of documents to court of next proceeding, Rule 321(d). 
Wnl'l'antless arrest, furnishing information und supporting nffidllvit to de-

femlllut, Hula 821(a). 

APPENDIX OF FORMS 
Forms, generally, this imlax, 
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INDEX 

APPLICATION OF RULES 
Appendix of forms, Rule 764. 
Court, defined, Rule 761. 
Court rules, Rule 762. 
Effect on existing laws, Rule 768. 
Practice, proccdure not specified, Rule 763 
Severability, Rule 767. 
ShOl·t title, Rule 766. 
Time of taking effect, Rule 769. 
Pniformity of application and construction, Rule 76"5. 

APPOINTED COUNSEL 
Indigent persons, appearnnce, Rule 321(b). 

ARREST 
See, also, Detention, genernlly, this index. 

Appearance, generally, this index. 
Bail, generally, this index. 
Citizen's arrest, detention, Hull' 213. 
Place of arrest, 

Assisting arrested person in communication with attorney, relator, etc., 
Rule 242. 

Warnings given, Rule 241. 
Questioning procedure, Rule 243. 
Hecords, detention without arrest warrant, Rule 21l(e). 
Searches and seizures, 

Detention without arrest wnrrant, Hule 21l(b). 
Disco\'er~·, evidence against defendant fUl'l1ished by prosecuting attor

ney, Rule 422(a). 
Warnings, given at place of detention, Rule 241. 
Warrants, Rule 221 et seq. 

Appearance, this index. 
Cancellation, 

Failure to ser\'c, Rule 226(e). 
Unexecuted warrant, Hull' 225. 

Citntion or summons, Issuunce nfter, Rule 221(d). 
Execution, Hule 223. 

Indictment, Hule 226(c). 
Failure to respond to citation 01' summons, Hull' 221(1'). 
Forms, Rule 222; App. Form 6. 

Issued upon indictment, Rule 226(b). 
Indictment, Rule 226. 
Issuance, Rule 221(c). 

Appearance, Rule 311. 
Failure'to rcspond to summons, Rule 226(11). 
Indictment or summons, iSl'mnnce after, Uult' 226(a). 

Hccording of procecdings, Hulc 754(a). 
Heql1irements for Issuance, Hnle 221(c). 
Return, Rulc 224. 

Iudlctmcnt, wm'rant UPOll, Hule 22(j(l1). 
Violation of conditions of release, Hille 3-11(b). 

Without WUl'l'allt, 
Detention to determine whether to Cite, release or nrrest, Hille 211. 
Informing accused of rig'llts, Hulc 212. 
Permitted In lieu of release following detentioll, Rule 211 (c). 

ATTORNEYS 
Acccptillg \l'llh'!H' of counsel, Hille 711. 
AlJpCal'Uncc, (k'fNldant not in cl1sto(ly, Hille :n2. 

Procedure, Uule 313. 
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ATTORNEYS-Continued 
Appointment, indIgent defendant};, Hille !321(h). 
Deposition};, pr('sence of COllllS!:'I, Hille 4:n(a). 
}i'orms, stt\tement of repres('ntation, alllll'aranCp hy clpfell(lant, APIl. Form 7. 
Indigent defemlnnts, nppointment, Hule 321(h). 
IIlYestigatory delJositions, wIhJ('sses' right to counsel, notification, Hule 432(g). 
Presence of counsel, 

Depositions, Hule 431(n). 
Discovery, this iuuex. 
Nontestimonial evidence obtained from defendnnt upon prosecution mo

tiOll, Hule 431(a). 
Nontestimoninl evidence ohtained from third pcrHon u]1on accuseu l)el"

son's motion, Rule 437(f). 
Right to connsel, Rule 711. 

Appeurnnce in person, Rule :321. 
ASflisting arrestNl or detained person in obtaining at place of deten-

tioll, Hille 2·12. 
Citation or summonH, infol"lning defendant, Hnle 222(a). 
Detention, Rule 212. 
Discovery, this index. 
Disposition hearing, informing defendant of right, Hule (il3. 
InYestigatory d('jlositionH, notification of right};, Hule '132(g). 
Pro1.>ation revocation hearing, informing defendant, Hule 641(b). 
Questioning proccdures after arrest or detcntion, Rule 243. 
'Yah·er, Hille 711. 

Recording of jlroccN1ings, Hule 754(a). 
Warning d('fendant at place of cl('tention, Uule 2·11. 

Service of process, uttorncy representing party, Hule 752(1.». 
Statement of rcpreHentation, aplleal'HnCe of elcfendant not in custody, form, 

App. Form 7. 
Waiver, right to counsel, Hule 711. 

Recording of proceedings, Rule 754(u). 

AUDIO-VIDEO RECORDING 
Proceedings, Hull' 75'1(a). 
'.rrial, public excluded from trial, Hule 714(£'). 

BAIL 
Generally, Hule 341 et seq. 

Appcarance, 
Defendant not in custody, Rule 312. 
Defendant not rei(,IlHccl, Hule 311. 

Change in terms or conditions of r£'1ease, Rule 341(c). 
Conc1i tions, 

Breach, forfeitures, Hule M3(b). 
Chunge in terms or conditions of relensc, Rule 341(c). 
Informing dl'fendant, Rule 34l(b}. 
Helense agencies, Hule 3<12. 
Ilelease before and durin!; trial, Hule 3'U(n). 
Violations, Hule U1(d). 

Informing defendant of penaltieH, Uule 3-11(b). 
Declaration of forft'itures, breach of condition of undertaking, Ilule 3'13(b). 
Deposits of cash or llropcrty, Hule 341(b). 
netnined persons, 11I·omlsl1 to flDpeal', Hille 21l(d). 
Detention Hearings, g~'nel'ally, this index. 
Enforcement of foL'l'citure, 1.>reach of condition, Hnle :H:l(b). 
Exoneration, condition of umlertnldng satisfied or forfeiture Yacnted or re

mitted, Hnle 343(c). 
li'lnes and pell{llties, ylolation of conditions, informing defcndant, Bille 341(b). 
Forfeiture. breach of condition of undertaking, Ilule :l43(b). 
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BA I L-Continued 
Hearings, evidence, Rule 341(f). 
Informing defendant of conditions, penalties, etc., Rule 341(b). 
Justification of sureties, Rule 343(a). 
Liens amI incumbrances, jURtification of suretieH, Rule 343(a). 
:\fotions, 

Breach of cOIHlition of undertaking, enforcement of liability, Rule 343(b). 
Change in tel'lns or conditions of release, Rule 341 (c). 

Oath and affirmation, justification of sureties, Rule 343(a). 
Penalties, violation of conditions, informing defendant, Rule 341(b). 
Personal Recognizance, generally, this index. 
Release agencies, Rule 342. 
RemiHSion of forfeiture after entry of judgment, Rule 343(b). 
Sentencing, release }lending, Rule 611. 
Service, sureties forfeiture for breach of condition, Rule 343(b). 
Terms of release, Rule 341(a). 
Vacating forfeiture, breach of comlition, Rule 343(b). 
Violation of conditions, Rule 341. 

BLOOD SPECIMEN 
Discovery, non testimonial evidence obtained from defendant upon prosecution 

motion, Rule 434(c). 

BODY MEASUREMENTS 
Discovery, non testimonial erldence obtained from defendant upon prosecutor's 

motion, Rule 434(c). 

BONDS (OFFICERS AND FIDUCIARIES) 
Bail, generally, this index. 

BOOI(S AND PAPERS 
Appearance, 

Furnishing copi(>s of documents to defendant, Rules 313, 321(a). 
Transmittal of (~ocnments to court of next proceeding, Rule 321(d). 

Detention hearings, transmittal of documents to conrt where defendant wiII 
next appear, Rule 324(h). 

Discovery, this index. 
Production of Documents and Things, genel'lllly, this index. 
Subpoenas, production, Rule 731(c). 
Transfel' of prOl'lecution, transmittal to court to which case is transferred, 

Rule 462(e). 

BREATH SPECIMEN 
Discovery, nontestimonial eyldence obtained from defendant upon prosecution 

motion, Rule 434(c). 

BRIBERY 
Discovery, protective orderH, Rule 421(b). 

CASE IN CHIEF 
Trial, order of narties proceedings, Rule u21. 

CHALLENGES 
.1l1l'ies and Jurors, this index. 

CHANGE OF VENUE 
Trll11sfer of Prosecution, generally, this index . 

.. CHILDREN AND MINORS 
Depositions, iIl\'estigatory c1epositlo!ls, parent 01' guardian present, Rule 432(e). 

CITATIONS 
Generally, Rule 221 et seq. 

Appearance, generally, this IIld~x. 
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CITATIONS-Continued 
Arrest warrant issued after citation, Hule 221(d). 
Detained persons, issucd with promise to appear, Rule 211(d). 
Failure to respond, issuance of summons or arrcst warrant, Rule 221(e). 
Form, Rule 222. . 

Law enfol'cement officers citation, App. l!'orm 1. 
Prosecution attol'lley's citation, App. Form 4. 

Issuance, Rule 221(a). 
Prosecuting attorney's citation, forms, App. Form 4. 
Retul'll, Rule 224. 
Service, Rule 223. 

CITIZEN'S ARREST 
Detention without arrest warrant, Rule 213. 

CIVIL ACTIONS AND PROCEEDINGS 
Discussions, statements and agreements, pretrial diversion or plea agreement 

meetings, admissibility, Rule 441(d). 
Pleas of admission, admissibility, pleas 01' related statements and judgments, 

Rule 444(f). 

CLOSING ARGUMENTS 
Trial, order of parties proceeding, Rule 521. 

CODEFENDANTS 
Discovery, evidence against defendant, furnished automUiJcally by prosecut-

ing attorney, Rule 422(a). 

COLLATERAL ESTOPPEL 
Severance of offenses and defendants, Rule 472. 

COMMENCEMENT OF PROSECUTION 
Indictment, generally, this index. 

COMPETENCY PROCEEDINGS .. 
Excluded time periods, computing limitation of prosecutions time for trial, 

Rule 722(f). 

CONDITIONS 
Bail, this index. 
Plea agreements, Rule 443. 
Pretrial Diversion, this index. 
Probation and parole, probable cause of violation, order for revocation hear-

ing, Rule 641(a). 
Release of Defendant, this index. 

CONFERENCES 
Pretrial Conference, generally, this index. 

CONFESSIONS 
Discoyery, evidence against defendant, furnished automatically by prosecuting 

attorney, Rll\e 422(a). 

CONFIDENTIAL AND PRIVILEGED INFORMATION 
Defense subpoena of rccords, sealed until after disposition, Rule 731(b). 
Discoyery, 

Investigatory nontestimonial evidence orde~s, Rtne 436(£). 
Nontestimollial evidence obtainecl from third person upon accused per

son's motion, Rule 437(f). 
Release agencies, Rule 342. 

CONSPIRACY 
Information, joinder ,-,f offp~o;::ls and defendants, Rule 231(d), (e). 
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CONSTITUTION OF STATE 
'Yniver, prosecution by indictment, Hule 232. 

CONSTITUTIONAL RIGHTS 
New trial for errors, Hulc 552(a). 

CONSTRUCTION OF RULES 
Application of Rules, generally, this index. 

CONTEMPT 
Depositions, investigatory depositions, refusal to testify, Rule 432(j). 
Discol'cry, this index. 
Immunity from prosecution, exception, Rule 732(c). 
Investigatory depositions, refusal to testify, Hule 432(j). 
Subpoena, failure to appeal', Rule 731(g). . 

CONTINUANCE 
Amendment to information, Hule 231(g). 
Detention hearings, Rule 344(c). 
Discovery rules violations, noncompliancc by defendant, sanctions, Rule 423(e). 
]'Jxclnded time period in computing limitation of prosecution time for trial, 

Rulc 722(f). 
)IotiollS, trial calendar, Rule 721(d). 

CONTROLLED SUBSTANCES 
Release of defcndant, conditions of release, Rule 341(a). 

CONVICTION OF CRIME 
Challenge to conviction, arlmissibility, pleas of admission and related state

ments and judgments, Hule 444(f). 
Discovery, defendant or witness, criminal records fU1'llished upon request, 

Rule 422(b). 
Pleas of admission, record of conviction, treatment of record, Rule 444(f). 

COPYING 
Subpoenaed e\'idence, Rule 731(e). 
Tl'l1l1scl'ipt of record, Hul(1 754(c). 

CORPORATIONS 
Pleas of admission, failure to ratify, withdrawal of plea, Hule 444(e). 

CORRECTIONAL INSTITUTIONS 
Excluded time periods, prisoners, computing limitation of prosecutions time 

for trial, Hule 722(f). 

COSTS 
Witnesses for defendant, Hule 731(h). 

COUNSEL 
Attorlle~'s, gCIlC'rally, this inclC'x. 

COUNSEL FOR ACCUSED 
Attol'lleys, generally, this index. 

COURT ORDERS 
Orders of Court, gencl'lllly, this iuclex. 

COURTS 
ApIlenl lind Hevicw, genernlly, this index. 

COURT'S OWN MOTION 
Discovery, prosecuting attorney to nllow access, sanctions for noncompJinncl', 

Htlle 421(e). 
I<Jr1'or noticed by COUl't, UulC' 750. 
Irlfo1'matloll, strIking unnecessary allegations, Hule 231(c). 
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COURT'S OWN MOTION-Continued 
Joinder of offenses and defendants, Hule 473. 
Judges and justices, disqualification of self, Rule 741(b). 
Post-trIal motion of acquittal, 

Guilty verdict, motion upon, Hule 551(b). 
l\Iistrial, motion upon, Hule 551(a). 

Severance of offenses and defendants, Rule 473. 

CROSS·EXAM I NATION 
Detention hearings, Rule 344(d). 
Probation reYocation hearings, Rule (l41(d). 

CUSTODY 
Appearance, defendant in custody, Eule 321(c). 
Deposi tions, this index. 
Detention, generall~', this index. 
Excluded time periods, computing limitation of prosecutions time for trial, 

Rule 722(f). 
Probation revocation hearings, Rule M1(a), 
Recording of proceedings, Hule 754(a). 

DEATH 
Judges amI justices, during trial or after verdict on finding of guilt, 

Rule 741(e, f). 

DECREES 
Judl,'lnents and Decrees, generally, this index. 

DEFAULT JUDGMENTS 
Bail forfeiture, breach of condition of undertaldng, Rule 343(b). 

DEFENSES 
Collateral estol)pel, effect of severance, Rule 472. 
Pretrial motions, Rule 451(a). 

DEFERRED IMPOSITION OF SENTENCE 
Generally, Rule (l·11. 

DELAY 
Appearance, Rule 311. 
Detention hearings, Rule 344(c). 

DEPOSITIONS 
Generally, Rules '131, 432. 

Accused rights, investigatory depositions, notice, Rule 432(g). 
Address and name of each person to be examined, notice of taking, Rule 431(c). 
Admissibility, objections, Rnle 431(i). 
Agreement of parties, Rule 431(j). 
Attorney for accused, presence, waiver by defendant, Rule ·:l31(a). 
Olutllenges to investigatory deposition, exception to secrecy rule, Rule 432(f}. 
Children and minors, presence of parent or guardian, im'estigatory depositions, 

Hule '132(e). 
Contempt, Investigatory depositions, refusal to testify, Rule 432(j). 
Counsel for accused, presence, waiver, Rule 431(a). 
Custody, 

Dcfendunt in custody, Hula 431(c, f). 
Presencc, defcndant in custody, Hule 431(f). 
'V[tueSs, failtll'e to respond to subpocna to perpetuate testimony, 

Rule 431(b). 
Defeildallt, conscnt, Hule '131(11). 
Defendant in custody, Hule 431(e). 

Presence of defcndnnt, Rule 431(f). 
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DEPOSITIONS-Continued 
Defense counsel presence, waiver by defendant, Rule 431(a). 
Expenses, payment, Rule 431(g). 
Failure to respond to subpoena, Rule 431(b). 
Hearings, investigatory depositions, refusal to testify, Rule 432(j). 
Immunity fl'om prol"ecutloll, investigatory clepositions, Rule 432(h). 
Interpreter, present during investigatory deposition, Rule 432(e). 
Investigatory depositions, Rule 432. 

Attendanee of witnesses, Rule 432(b). 
Authority, Rule 432(a). 
Challenges, exception to secrecy rule, Rule 432(f). 
Children, presence of parent or guardian, Hule 432(e). 
Contempt, refusal to answel', Rule 432(j). 
Immunity from proseeution, Rule 432(h). 
Iuitiation of prosecution, Rule 432(c). 
Judicial orders, refusal to testify, Rule 432(j). 
Notification of rights served with subpoena, Rule 432(b). 
Persons present, Rule 432(e). 
PrOduction of documentar~T evidencl' alJ(l documents, Rule 432(b). 
Recordillg, Hule 432(d). 
Refusal to testify, Rule 432(i) . 

• Judicial hearings and orders, Rule 432(j). 
Rights of accused, notification, Rule 432(g). 
Seerecy, Rule 432(f). 
S',bpoenas, Rule 432(b). 
Time, Rule 432(c). 
Unreasonable annoyance, embarrassment 01' oppression, Rule 432(d) . 

• 1urisdiction, lack of jurisdiction, Rull' 431(d). 
Laek of jurisdiction, Rule 431(d). 
Law enforcement officer holding witness in eustody, presence during Investi

gatory deposition, Rule 432(e). 
u'avc of court required, taken aftel' times set b~' comt or to perpetuate testi

mony, Hule 431(a). 

Limiting or stopping deposition, unreasonably annoying, embarrassing 01' op-
pressing deponent, Rule 431(a). 

~Ianner of recording, notiee of taking, Rule 431(c). 
~Iisconduct of cleponent, taking In presence of judge, Rule 431(d). 
Motions, 

Changing time, place or manner of recording, Rule 431(c). 
Investigatory depositions, initiation of proseeution, Hule 432(c). 
Limiting 01' stopping deposition, unreasonably annoying, embarrassing 01' 

oppressing deponent, Rule 431(a). 
Misconduct of deponent, taking in presence of judge, Rule 431(d). 
Perpetuation of testimony, Rule 431(a). 

Witness, failure to respond, Rule 431(b). 
Stopping or limiting deposition, unreasonably anno~'ing, emharrassing 01' 

oppressing deponent, Rule 431(11). 
Name and address of each person to be ('xamined, notice of taking, Rult' 431{c). 
Notice, taking, Rule 431(c). 
Objections to admisslbllit~', Rule 431(1). 
Orders of court, 

Im'estigatol'Y depositions, . 
Initiation of prosecution, Uule 432(c). 
Refusal to testify, Hule 432(j). 
Unreasonably annoying, embarrnssing or oppressing witness, 

Rule 432(d). 
Perpetuation of testimony, tal\ing cllstody of witness, failure to respond 

to subpoena, Rule 431(b). 
Refusal to testify, Iny'estigatory depositions, Hule 4:32(j). 
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DEPOSITIONS-Continued 
Payment of expenses, Rule 431(g). 
Perjury, secrecy rule, investigatory depositions, Rule 432(f). 
Perpetuation of testimony, Rule 431. 

Defendant in custody, Rule 431(e). 
Presence of defendant, Rule 431(f). 
Subpoenas, witness, failure to respona, Rule 431(b). 
Taken with leave of court, Rule 431(a). 
Cnamilability of deponent, substantive usc, Rule 431(h). 
Waiver of defendant's right to be present, Rule 431(f). 

Persons present during investigatory deposition, Rule 432(e). 
Place of taking, Rule 431(e). 
Postponement of deposition, unexcused absence of defendant, Rule 431(f). 
Presence, 

Defendant, Rule 431(f). 
Substantive usc of deposition on grounds of unavailability of de

ponent, Rule 431(11). 
Inyestigatory deposition, persons permitted, Hule 432(e). 

Pretrial dh'ersion, admissibility at trial if suspension of prosecution is termi
nated, Rule 442(a). 

Pretrial judgment of acquittal, particularizing depositions of prosecl1tin~ 
attol'lle~'s witnesses, Hule 481(a). 

Pretrial motions, requests, Rule 451(c). 
Pririleges amI immunities, refusal to testify, investigatory depositions, 

Rule 432(i). 
Prosecuting attorney, 

Investigatory depositions, Rule 432. 
Present during investigatory deposition, Hule 432(e). 

Hecording, Hules 431(d), 754(a). 
Investigatory depositions, Rule 432(d). 

Hefusal to testify, investigatory depositions, Hule 432(i). 
Hight to counsel, notification of right, im'cstigatory depositions, Rule 432(g). 
Hights of accused, investigatory depositions, notice, Rule 432(b, g). 
Recrecy, 

Hearings, refusal to answer investigatory depositions, Hule 432(j). 
Notification of rights, investigatory depositions, Hule 432(g). 

Stenographers 01' operators of recoJ'{ling devices, present during jnvestigator~' 
deposition, Rule 432(e). 

::;topping or limiting, unreasonably annoying, elllbarrm;sing or oppressing 
deponent, Rule 431(a). 

Submission to jury, Rule 531(d). 
Subpoenas, Rule 731(f). 

Compelling attendance of witnesses and pro(luction of documentary evi
dence, Hule 431(a). 

Investigatory depositions, Hule 432(h). 
Perpetuation of testimony, witncsR, failure to responrl, Hule 431(b). 

::;ubstantive use, unavailability of dl'ponent, Hule 431(11). 
'l'hne, Hule 431(a). 

Notice of taking, Hule 431(c). 
Taking with lea\'e of court, Rule 411. 

'l'l'!lvel expenses, payment, Hule -.131(g). 
T:navailability of deponent, substantive usc, Hule 431(h). 
Unexcused absence of defell(lnnt, Hule 4:n(f). 
Cnreasonably annoying, embarrassing or oppressing witness, 

Investigator~' (lepositions, Rule 432(d). 
Refusal to testify, Rule 432(1). 

Waiver, 
Defendunt's right to be present, perpetuation of testimony, Rule 431(f). 
Presence of defendllnt's lawyer, Hule 431(a). 
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DEPOSITS 
Bail, cash or property, Hule 341(b). 

DETENTION 
See, also, Arrest, generally, this index. 

Generally, Hule 211 et seq. 
Arrest record, effect of dctention, Hule 211(e). 
Authorization, Rule 211(a). 
Citation, is:;uance, release on promise to appeal', Hule 211(d). 
Citizen's arrest, Hule 213. 
Discovery, obtaining non testimonial evidence, Rule 211(b). 
Informing detained persons, procedures, Rule 212. 
Informing of arrest, Rule 212(d). 
Length of detention, Rule 211(b). 
Limited release, Rule 341(e). 
Permitting arrest in lieu of release, Rule 211(c). 
Place of detention, 

Assisting detained person in communication with attorney, relative, etc, 
Rule 242. 

Warnings, Rule 241. 
Procedures, 

After detention, Rule 241 et seq. 
Upon detention, Rule 212. 

Promise to appear, Rule 211(d). 
Detention without arrest warrant, App. Form 2. 

Questioning procedure, Rule 2'.13. 
Records, effect of detention, arrest record, Rule 211(e). 
Release of defendant, 

Limited release, Rule 341(e). 
Promise to appear, Rule 211(d). 

Searches and seizures, Rule 211(b). 
Warnings, 

Place of detcntion, Rule 241. 
Upon removal from scene, Rule 212. 

"Without arrest, form, promise to appeal', App. Form 2. 

DETENTION HEARINGS 
Generally, Rule 344. 

Affirmations, witnesses, Rule 344(d). 
Appearance, advising defendant of right to hearing, Rule 321(c). 
Books and papers, transmittal of documents to court where defendant will 

next appear, Rule 344(h). 
Change in conditions of release resulting in detention of defendant, Rule 341(c). 
Conduct of hearing, orders of court, Rule 344(d). 
Continuance, Rule 344(c). 
Cross-examination of witnesses, Rule 344(d). 
Defendant's testimony, Rule 344(e). 
Delay, Rule 344(c). 
Disposition, Rule 344(g). 
Documents, transmittal to court where defendant will next appeal', Rule 344(h). 
Eyidence, Rule 344(f). 

Hearsay evidence, admissibility, Rule 344(f). 
Illegally obtained evidence, admissibility, Rule 344(f). 
Proceclures, Rule 344(d). 
Testimony by defendant, admissibility at trial, Rule 334(e). 

Excessive bail, Rule 344(a). 
IPindings and disposition, Rule 344(g). 
Hearsay evidence, admissibility, Rule 344(f). 
Illegally obtained evidence, admissibility, Rule 344(f). 
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DETENTION HEARINGS-Continued 
Motions, 

Continuation of detention, moving court to try offense, Rule 344(g). 
Probable cause determination, Rule 344(b). 

Oaths and affirmations, witnesses, Rule 344(d). 
Orders of court, 

Conduct of llearings, Rule 344(d). 
Release of defendant, Rule 344(g). 

Probable cause determination, motions, Rule 344(b). 
Probation and parole, probationer detained for revocation hearing, 

Rule Ml(b), (c). 
Procedures, Rule 344(d). 
Recording of proceedings, Rule 754(a). 
Release of Defendant, generally, this index. 
Right to hearings, Rule 344(a). 
Scope of hearings, Rule 344(b). 
Self-incrimination, testimony by defendant, admissibility in eviuence at trial, 

Rule 344(e). 
Service, summoning witnesses, Rule 344(d). 
Summons, witnesses, Rule 344(d). 
Testimony by defendant, Hule 344(e). 
Time, 

Hearing, Hule 344(c). 
Motions, probable cause determination, Rule 344(b). 

Transmittal of docUlnents, court of next proceedings, Rule 344(i). 
Violation of release conditions, Hules 341(d), 344(a). 
Waiver, Hule 344(b). 
Witnesses, 

Cross-examination, Hule 344(d). 
Testifying, Rule 344(d, e, f). 
Testimony by defendant, Hule 344(e). 

DISABILITY 
Judges and justices, disability during trial or after verdict or finding of 

guilt, Hule 741(e, f). 

DISCHARGE 
Juries and Jurors, this index. 

DISCLOSURE BY PARTIES 
Discovery, generally, this index. 

DISCOVERY 
Generally, Hule 421 et seq. 

Admissions, evidence furnished automatically by prosecuting attorney, 
Hule 422(a). 

Appeal and review, in-camera proceedings, denial or deferral of defendant's 
access by prosecuting attorney, Hule 421(f). 

Blood sJ)ecimen, non testimonial evidence obtained from defendant upon prose
cution motion, Hule 434(c). 

Body impressiolls, non testimonial evidence obtained from defendant upon 
prosecution motion, Hule 434(c). 

Body surface examinations, nontestimonial evidence obtained from defendant 
upon prosecution motion, Hule 434(c). 

Books and papers, 
Disclosure by defendant, Hule 423(b). 
Evidence against defendant, furnished upon request, Rule 422(b). 
Prosecuting attorney to allow access, Hule 421(a). 

Breath specimens, nontestimonial evidence obtained from defendant upon 
prosecution motion, Hule 434(c). 
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DISCOVERY-Continued 
Bribery, protective orders, Rule 421(b). 
Changing time, place or manner of conducting pl'ocedure, investigatory non

testimonial evidence orders, Rtjle 436(1.'). 
Clothing, trying on, llontestimonial m'j(]ence, Hule 434(c). 
Cocl('fendants, evidence againflt defendant, furnished automatically by prose

cuting attorne~', Rule 422(a). 
Oompal'ing non testimonial evielence, Rule 438. 
Confessions, eYidence furnishcd automatically hy )lrOsccuting nttorney, 

Rule 422(a). 
Confidential information, 

IIlYcstigatory nontestimonilll evidence orders, Rule 436(f). 
Nontestimonial eYidellce obtained from third pcrson upon accl1f;ed persons 

motion, Rule 437(f). 
Contempt, 

Inyestigatory nontestimonial evidence orders, failure to appeal' and par
ticipate, Rule 436(b). 

Nontestimonial evidence obtain('d from defendant upon prosecution motion, 
failure to appeal' and participate, RulC' 434(cl). 

Nontestimonial C'viclC'lH'e obtained from third person upon accused persons 
motion, failure to appeal' and pal'ticipate, Rule 437(d). 

Contents of orders, inyestigator~' nontestimonial e\'idence orders, Rule 436(b). 
Continuing duty of prosecuting attorney to allow access, Rule 421(c). 
Continuing im'estigation, protective orc1('1's, Rule 421(b), 
Conviction of crime, defendant or witnesses, records furnisll('cl upon reC]uest, 

Rule 422(b). 
Court's own motion, prosecuting attorney to allow acces:s, sanctions for JIOn

compliance, Rule 421(e). 
Defendant, disclosure by, Rule 423. 

Access to documents and objects, Rule 423(b). 
~ratters to be f\ll'niRllC'd, Hule 423(a). 
Sanctions for noncompliance, Rule 423(cl. 
1.'i111e, Rule 411. 

Denial or deferral of defendants access, appeal, in-camera proceedings, 
Rule 421(f). 

De]lositions, generally, this index. 
Destruction of evidence, 

Investigatory non testimonial evidence ordC'rs, Rule 436(11). 
Non testimonial evidence obtained from third person upon accused per-

sons motion, Rule 437(h). 
Detention, obtaining nontestimonial eYielence, llule 211(b). 
DisclosurE' by clefemlnnt. Defendant, di~closure b~', generall~', ante. 
nisC'losure of results, 

Im'estigatory nontC'stimonial eviclC'l1ce orders, Pule '186(f). 
Nontestimollial eyidNlc(' ohtnined frolll defC'ndnnt upon prosecution IllO

tion, Rule 434(1'). 
Nontestimoninl evidence obtained frolll third-)lerSOn upon accused Illotion, 

H111e 487(f). 
Dismissal of ]lros('cution, ilrosecuting ntt"ol'l1C'Y to allow nc('ess, failure to 

('om ply, Rules 421(e), 422(c). 
Disposition of evid('nce, 

hlYestigatory nontestimonial ('yidence orders, Hule 48(1(h). 
Nontestimonial evidence obtained from third person upon accused person'::; 

llIotion, Hull' 487(h). 
Documents. Bool,s and j}a[wrs, g(,llPrall~', ant('. 
Duration. ~rime, generally, ]lost. 
Eavesdropping, evIdence fU1'1lished automntlcally hy prosecuting attorney, 

Rule 422(a). 
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DISCOVERY-Continued 
Emergency procedure, 

Investigatory nontestimOllial evid('nce orders, Rule 436(d). 
Nontestimonial evidence obtained from defendant upon prosecution mo

tion, Rule 434(b). 
Nontestimonial evidence obtained from third-person upon accused per-

son's motion, Rule 437(c). ' 
Evidentiary value, protecting, prosecuting attorneys, Rule 421(b), 
Ex parte hearings, investigatory nontestimonial evidence orders, Rule 436(a). 
Exceptions, prosecuting attorney to allow access, Hule 421(b). 
Excision, pros('cuting attorneys, Rule 421(b). 
Expert reports, prosecuting attorney to allow accesR, Rule 421(a). 
Experts, non testimonial evidence obtained from third persons npon accused 

person's motion, presencc, Rule 437(f). 
Fingerprints, non testimonial evidp.nce obtained from defendant upon prosecu

tor's motion, Rule 434(c). 
Footprints, non testimonial evidence obtained from defendant upon prosecu

tion Illotion, Rule 434(c). 
Foreign substance, removal, 

Investigatory nontestimonial evidence orders, Rule 436(f). 
Nontestimonial evid('nce obtained from third person upon accused person's 

motion, Rule 437(f). 
Nontestimonial evWence obtained from defendant upon prosecution mo

tion, Rule 434(c). 
Gl'Hnd jury minuteiS or transcripts, prosecuting attorney allowing access, 

Rule 421(a). 
Hail' specimen, nontestimoninl evidence obtained from defendnnt upon prosc

cution motion, Rule 434(c). 
Handwriting exemplars, non testimonial evidence obtained from defendant upon 

prosecution motion, Rule 434(c). 
Harm, risk of, protective orders, Rule 421(b). 
Hearings, 

Ex parte hearings, investigatory non testimonial evidence orders, 
Rule 436(a). 

Obtaining non testimonial evidence from third person upon accused per
son's motion, Rule 437. 

Identity, persons haying information relating to case, Rule 421(a). 
In-eamel'H proceed'i!1gR, denial or deferral of defendant's access by prosecuting 

attorney, Rule 421(f). 
Inspections, 

Defendant's documents and objects, disclosure by defendant, Rule 423(b). 
Items in prosecuting attorney's possession, Rule 421(a). 

Intimidation, protective orders, Rule 421(b). 
Investigatory nontestimonial evidence orders. Nontestimonial evidence, post. 
.Juries and jurors, l'ellorts on prospcctive jurors, disclosure by defendant, 

Rule 423(b). 
Legal work product, Rule 421(b). 

Report on prospectire jurors, disclosure by defendant, Rule 423(b). 
Lineups, 

Evidence furnished automatically by prOflccuting attorney, Rule 422(a). 
Nontestimonial ('vid(!JlcC obtained from defendant upon prosecutor's mo

tion, Rule 434(c). 
~rllnner of conducting procedure, investigatory non testimonial evidence orders, 

changing, Rule 436(e). 
l\Iattel's held by governmental personnel other than prosecuting attorney, 

Rule 421(d). 
Mental examinations, 

Prospective witnesses, Uule 433. 
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DISCOVERY-Continued 
~Iental examinations-Continued 

Reports or statements, disclosnre hy defendant, Rule 423(b). 
Witnesses, disclosure h~' defendant, Rule 423(a). 

:'IIitigating eviclenc(', furnished automatically by prosecuting attorney, 
Rule 422(a). 

l\Iollification and challenge of order, investigatory nontestimonial evidence 
orders, Rule 43G(e). 

l\Iodification of orderR, investigatory 1I0ntestimonial evidence orders, 
Rule 436(b). 

:'I10tion8, 
Comparing nontestimonial evic1ence, Rule 438. 
In-camera proceedings, denial or deferral of defendant's access of prose-

cuting attorney, Rule 421(f). 
Investigatory nontestimonial evidence, retention of evidence, Rule 436(11). 
Noncompliance with rules, prosecuting attorneys, sanctions, Rule 422(c). 
Noncompliance with rules by defendant, granting of relief, Rule 423(1}). 
Nontestimonial evidence obtained from accused upon own motion, Rule 435. 
Nontestimonial evidence ohtained from defendant upon prosecution mo-

tion; Rule 434. 
Nontestimonial eyidence obtained froll1 third person upon accused per-

son's motion, Rule 437. 
Prosecuting attorney to allow access, noncompliance, sanctions, Rule 421(e). 
Protective orders, Rule 421(b). 
Ret('ntion of nontestimoninl evidence, 

Facilitating continuing investigation of ])rosecution, Rule 436(11). 
Obtained from third person upon accused person's motion, Rule 437(11). 

Xail specimen, non testimonial evidence obtained from defendant upon prose
eution motion, Rule 434(c). 

Noncompliance with I'ules, 
Defendant, sanctions, Rule 423(c). 
Prosecuting attorney, sanctions, Rules 421(e), 422(c). 

Nontestimonial evidp!lce, Rule 434 et sPq. 
Comparing eyid('nce, Rule 438. 
Detention, obtaining evidence, Rule 21l(b). 
Im'estlgatory orders, Rule 436. 

Authority, Rule '136(a). 
Contents of order, Rule 436(b). 
Disposition of evidence, Rule 436(11). 
Emergency procedures, Rule 436(d). 
Implementation of order, Rule 436(f). 
Modification and challenge, Rule 436(e). 
Reports fl1l'nished to suhject p('rson, Rule 436(g). 
Service. Rule 436(c). 

Obtained from accused upon own motion, Rule 435. 
Authority, Rule 435(a). 
Contents of order, Hule 435(b). 
Implementation of order, Rule 435(c). 

Obtained from defendant upon prosecution motion, Rule 434. 
Contents of order, Rule 434(d). 
I~mergency procedure, Rule '134(b). 
Implementation of order, Rule 434(f). 
Scope, Rule 434(c). 
Service upon defendant, Rule 434(e). 

Obtained from tl1lrd person upon accused person's mation, Rule 437. 
Authority, Hule 437(a). 
Bringing subject before court, emergenC'ies, Rule 437(c). 
Contents of order, Rule 437(d). 
Disposition of evidence, Rule 437(11). 
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01 SCQVERY-Colltinued 
Nontestimonial evidence-Continued 

Obtained from third person upon accused person's motion-Continued 
Implementation of order, Rule 437(f). 

Notice, 

Notice to subject person, Rule 437{b). 
Reports furnished to subject person, Rule 437(g). 
Service, Rule 437(e). 

InYestigatory non testimonial evidence order, Rule 436{b). 
Nontestimonilll evidence obtnined from defendant upon prosecution motion, 

Rule 434(f). 
Nontestimonial evidence obtained from third person upon accused person's 

motion, Rule 437(b). 
Bringing subject person before court, Rule 437(c). 

PlIysical Ol' mental i}xnmination of prospective witness, Rule 433, 
Prosecuting attorney, Rule 422. 

Orders of court, 
Comparing nontestimonial evidence, Rule 438. 
IIlYestigatory nontestimoninl evidence onlers, Rule 436. 
Nontestimonial evidence obtnilled from Hccusecl upon own motion, 

Rule 435. 
Nontestimonial evidence obtained from defenrlant upon prosecution mo

tion, Rule 434. 
Nontestimonial evidence obtained from third person upon nccusecl person's 

motion, Rule 437. 
Prosecuting nttorney to allow access, sanctions for noncompliance, 

Rule 421(e). 
Proteetiye orders, Rule 421(b). 

Palm prints, nontestimonial eviclence obtained from defendant upon prosecu-
tor's motion, Rule 434(c). 

Papers. Booles and papers, generally, ante. 
Pending motions, ilrotective orders, Rule 421(b). 
Photographs and pictures, 

Disclosure by defendant, Rule '123(b). 
Evillence against defendant, 

l!'urnished automatically by prosecuting attorney, Rule 422(a). 
Furnished upon request, Rule 422(b). 

Nontestimonial evidence obtained from defendant upon prosecutor's mo
tion, Rule 434(c). 

Prosecuting attorney to allow access, Rule 421(a). 
Physical examinations, 

Nontestimonial eYidence obtained from defendant upon prosecution mo
tion, Rule 434(c). 

Implementation of order, Rule 434(f). 
Prospective witnesses, Rule 433. 
Reports and statements, disclosure by defendant, Rule 423(b). 

Pictures. Photographs and pictures, generally, !tnte. 
Plnce, 

Investigatory nontestimonial evidence orders, Rule 436(b). 
Ohanging, Rule '136(e). 

Nontestimonial evidence obtained from third person upon accused person's 
motion, Rule 437(d). 

Presence of counsel, 
Investigatory nontestimonial evidence orders, Rule 436(f). 
Nontestimouial evidence obtained from defendant npon prosecution mo

tion, Uule 434(f). 
Nontestimonial evidence obtained from third person upon accused person's 

motion, Rule 437(f). 
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DISCQVERY--Continu<!d 
Presence of defendant, nontestimoniul cvidence obtained from third person 

upon accused person's motion, Rule 437(f). 
Prctl'ialmotions, reqnests, Hule 451(c). 
Probable cause, 

Invesf:igatory nontestimonial eyidcnce orders, Hule 436(a). 
Emergcncy procedurcs, RUle '136(d). 

Nontestimonial cyidcnce obtained from defendant upon jlrosecntion mo
tion, Rule 434(a). 

Emergency procedure, Rule 434(b). 
Nontestimonial Qvidence obtainell from third person upon accused person's 

motion, Rule 437(a). 
Prosccuting attorney, allowing access, Rule 421. 

Continuing duties, Rule 421(c). 
Denial or deferral of acccss, in-camera proceedings, Rule 421(f). 
:\Iatters furnished automatically, Rule 422(a). 
:\Iatters furnished upon,request, Rule 422(b). 
Matters held by other governmental personnel, Rule 421(d). 
Noncompliance with rules, sanctions, Rules 421(e), 422(c). 
Notice, Rule 422. 

Prospective witllesfles, physical o~' mcdical cxaminations, Rule 433. 
Protecting evi<1entiary value, prosecuting attorneys, Rule 421(b). 
Protective orders, Rule 421(b). 
Records and recordatioll, 

Conviction of crime, defendant or witness, rccords furnished upon rc
quest, Rule 422(b). 

In-camera proccedings, denial or deferral of defendant's access by prose
cuting attorney, Rule 421(f). 

Related offenses, llontestimonial· evidence obtained from third persons upon 
accused person's motion, use of evidence, Rule 437(f). 

Reports, 
Disclosure by defendant, Rule 423(b). 
Invcstigatory non testimonial evidence orders, furnished to sul>ject person, 

Rule 436(g). 
l\Iental examinations, disclosure by defendant, Rule 423(b). 
Nontestimonlal evidence obtalncd from third pCl'son upon accused person's 

motion, furnished to subject person, Rule 437(g). 
Prosecuting attorney to allow access, Rule 421(a). 

Research, legal work product, Rule 421(b). 
Results. Disclosure of results, generally, ante. 
Retention of evidence, non testimonial evidence obtained from third person 

upon accused person's motion, Rule 437(11). 
Return of evidence to subject person, investigatory non testimonial evidenCE:> 

orders, Rule 436(11). 
Review, in-camera proccedings, denial or deferral of defendant's access by 

prosecuting attorney, Rule 421(f). 
Right to counsel, 

Investigatory lion testimonial evidence order, Rule 436(f). 
Nontestimonial evidence obtalncd from clcfendant upon prosecution mo

tion, Rule 434(f). 
NOlltestimonlal evidence obtained frol11 third person upon accused person's 

motion, Rule 437(b, el). 
Notice, Ilontestimonial evidence obtained from third person upon accuscc! 

person's motion, Rule 437(b). 
Rights of defcndant, nontestlmon/al "vidence obtained from defendant uDon 

prosecution motion, emel'gency p,"ocedure, Rille 434(b). 
Saliva specimen, nontcstlmonial evidencc ol>talned £l'om defendant upon prOse

tlon motion, Rule 4M(c). 
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D I SCQVERY-Continued 
Samples or specimen, 

Comparing non testimonial evidence, Rule 43S. 
Nontestimonial evidence, Rule 434 et seq. 

Sanctions, noncompliance with rules, 
Defendant, Rule 423(c). 
Prosecuting attorneys, Rules 421(e), 422(c). 

Scientific tests, 
Comparing non testimonial evidence, Rule 4aS. 
Investigatory nontestimonial evidence ordet·s, reports furnished to subject 

person, Rule 430(g). 
Nontestimonial evidence obtained from third person upon accused person's 

motion, reports, furnishing to subject person, Rule 437(g). 
Reports or statements, disclosure by defendant, Rule 423(b). 

Scope of discovery, 
Defendant's participation, nontestimonial evidence obtained from defend

ant upon prosecution motion, Rule 434(c). 
Subject person's participation, 

Investigatory nontestimoninl evidence orders, Rule 430(b). 
Nontestlmonial evidence obtained from third person upon accused 

person's motion, Rule 437(d). 
Searches and seizures, evidence furnished automatically by prosecuting attor

ney, Rule 422(a). 
Service, 

Investigatory nontestimoninl evidence orders, Rule 430(c). 
Nontestimonial evidence obtained from defendant upon prosecution mo

tion, Rule 434(e). 
Nontpstimonial evidence obtained from third person upon accused person's 

motion, Rule 437(e). 
Showups, evidence furnished nutomaticnlly by prosecuting attorney, 

Rule 422(n). 
Statements, 

Defendltnt's witnesses, disclosure by defendants, Rule 423(n). 
Evidellce ngainst defendnnt, furnished upon request, Rule 422(b). 
Furnished automatically by prosecuting attorney, Rule 422(a). 
Prosecut!w~ attorney to allow access, Rule 421(a). 

r.rangible objects, 
Disclosure by defendant, Rule 423(b). 
Evidence against defendant, furnished upon request, Rule 422(b). 

Tests and testing, 
Disclosure by defendants, Rule 423(b). 
Items in IJOSsession of prosecuting attorney, Rule 421(a). 
Nontestimonial evidence obtained from third person upon accused person's 

motion, restricting disclosure, Rule 437(f). 
Time, Rule 411. 

DIsclosure by defendant, Rule 411. 
Investigatory nontestimonial evidence orders, Rule 436(b). 

Changing, Rule 430(e). 
Nontestimonial evidence obtained from third party upon accused person's 

motion, Rule 437(d). 
Prosecuting attorney, matters furnished, Rule 411. 
Protective orders, motion, Rule '121(b). 
Service, investigatory non testimonial evidence orders, Rule 436(c). 

Urine specimen, nontestimonial evidence obtained from defendant upon prose
cution motion, Rule 434(c). 

Vacating of order, investigatory nontestimonial evidence orders, Rule 430(e). 
VIolation of 1'ules, 

Defendant, sanctions, Rule 423(c). 
Prosecuting attorney, sanctions, Rules 421(c), 422(c). 
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DISCOVERY-Continued 
Voice exemplars, non testimonial evidence ohtained from defendant upon prose

cution motion, Rule 434(c). 
Voice identification, evidence furnisher1 automatically by prosecuting attorney, 

Rule 422(a). 
Wiretapping, evidence furnished automatically by prosecuting attorney, 

Rule 422(a). 
Witnesses, 

Conviction of crime, record furnished upon request, Rule 422(b). 
Disclosure by defendant, Rule 423(a). 
Evidence against defendant, 

1!~urnished automatically by prosecuting attorney, Rule 422(a). 
Furnished upon request, Hule 422(b). 

Expert witnesses, 
Mental examinations, disclosure by defendant, Rule 423(a). 
Presence, nontestimonial evidence obtained from third person upon 

accused person's motion, Rule 437(f). 
Prospective witnesses, physical or mental examination, Rule 433. 

Work product, Rule 421(b). 
Report on prospective jurors, disclosure by defendant, Ru~!; 423(b). 

X-rays, nontestimonial evidence obtained from defendant upon prosecution 
motion, Rule 434(c). 

DISMISSAL OF PROSECUTION 
Discharge for lack of prompt trial, Rule 722(a). 
Discovery, noncompliance with rules, prosecuting attorneys, Rules 421(e), 

422(c). 
Informations, this index. 
Plea agreements, Rule 443. 
Pretrial diverSion, 

Agreements permitted, Rule 442(a). 
Automatic dismissal with prejudice, Rule 442(f). 
Termination of agreement and dismissal upon defendant's motion, mis-

representation bp prosecuting attorney, Rule 442(g). 
Pretrial motions, requests, Rule 451(c). 
Prior conviction of related offense, Rule 471(c). 
Speedy trial, discharge for lack of prompt trial, Rule 722(a). 

DISMISSAL OF RELATED OFFENSES 
Generally, Rule 471. 

Plea agreements, Rule 443. 
Pretrial motions, requests, Rule 451(c). 
Prior conviction of related offense, Rule 471(c). 
Related offenses, defined, Rule 471(a). 

DISPOSITION HEARINGS 
Generally, Rule 613. 

Defendant's presence, Rule 713. 
Excusing defendant from being present, Rule 713(b). 
Obtaining presence of unexcused defendant, Rule 713(c). 
Recording of proceedings, Rule 754(aj. 
Waiv('r, presence of defendant, Rule 713(b). 

DISPOSITION WITHOUT TRIAL 
Generally, Rule 441 ct seq. 

DISQUALIFICATIONS OF JUDGES 
Generally, Hule 741. 

Judges and Justices, this index. 
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DISRUPTIVE CONDUCT 
Exclusion of defendant from trial, Rule 713(b}. 

DOCTORS 
'Vitnesses, examinations, Rule 433. 

DOCUMENTS 
Books and Pupers, generally, this index. 

EAVESDROPPING 
Discovery, evidence against d(lfendant, furnished automatically hy prosecut

ing attorney, Rule 422(a). 

ELEMENTS OF OFFENSES 
Pretrial judgment of acquittal, specified in motion, Rule 481(a}. 

ERRORS 
Noticed by court, Rule 7uG. 

EVIDENCE 
Administrative actions and proceedings, 

Pleas of admission and related statements and judgments, Rule 444(f}. 
Pretrial diversion and plea agreement meetings, discussions, statements 

and agreements, Rule 441(d}. 
Admitting evidence, presen'ing objection, Rule 755. 
Arrest warrants, issuance, Rule 221(c). 
Challenge to conviction, admissibility of pleas of admission 01: related state

ments and judgments, Rule 444(f). 
Civil actions and proceedings, 

Pleas of admission or related statements and judgmCllts, admissibility, 
Rule 444(f). 

Pretrial diversion and plea agreement meetings, discussions, statements 
and agreements, Rule 441(d). 

Depositions, generally, this index. 
Detention Hearings, this index. 
Discovery, generally, this index. 
Disposition of evidence, 

Investigatory nontcstimonial eYldencc orders, Rule 436(h}. 
Nontestimonial evidence obtained from third person upon accused person's 

motion, Rule 437(h). 
Exclusion, 

Exhibits from jury, Rule 531(c). 
Preserving objection, Rule 755. 

Exhibits, submission to jury, Rule 531(c}. 
Hearsay evidence, detention hearings, admissibility, Rule 344(f). 
Impeachment of witncsses, pleas of admission and related statements and 

judgments, Rule 444(f). 
Investigatory llontestimonial evidence orders, usc of evidence, Rule 43G(f). 
Judgments, pleas of admiSSion, admissibility, Hule 444(f), 
Jury request to reyiew evidence, Rule 533. 
NontestiJnonial evidence. Discoyery, this index. 
Objections, preserving objections, Rule 755. 
Perjury, generllIly, this index. 
Plea agreements, admissibility of discussions, statements and agreements, 

Rule 441(d). 
Pleas of admiSSion, 

Admissibility of pIca, statements 01' judgments, Rule 444(f). 
Preserving objections, admitting evidence, Rule 755. 
Pretrial conference mem01'llndums, admissions of fact by defendant, Hule 491. 
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EVI DENCE-Continued 
Pretrial diversion, 

INDEX 

Admissibility of discussiollf-;, statements and agreements, Rule 441(d). 
Stipulations conc('rning admissibility if suspension of prosecuton is tel'

minat('(l, Rille 442(a). 
Pretrial judgment of acquittal, basis of ruling, Rule 481(c). 
Pretrial motions, suppression of evidence, Rule 461. 

Requests, Rule 451(e). 
Probation and paroI(', showing Ill'ollahlp cause that d('fendant has yiolated 

probation condition, order for r(!\'ocntion heHring, Rule 641(a). 
Pl'obation reyocation hearings, Rule 641(d). 
Recording of testimony, Rule 754(lt). 
Rel(,lls(' of d0fendant, hplU'ings, terlllS or conditions of release, Rule 3<11 (f). 
S('lf-incrilllination, dl'tention hearing, testimony by defendant, usc at trial, 

Rule 344(e). 
Statements, 

Uade in connection with pleas of admission, admissibility, Rule 444(f). 
Nont('stimonial evid('nc(' ohtained from defendant upon prosecution mo-

tion, ndmissihility, Rnle 434(f). 
SUlllmlu'ized by court, instructiolHl to jury, Rnle fl23(d). 
Sumnlolls, issuancl', Hnle 221(b). 
Suppression of Evidence, gelll'ralllf, this index. 
Witnesses against def('ndant, evidence fUl'llished automatically by prosecuting 

attorney, Rule 422(a). 

EX PARTE HEARINGS 
Discovery, investigatory nontestimonial evidence orders, Rule 436(a). 
Limited release from d('tention, Hule 341(e). 
Witnesses for defendant, I.1otions, cost of service and witness fees paid by 

state, Rule 731(b). 

EXAMINATIONS AND EXAMINERS 
Hod~T surfacc examinations, disco"('r~', nont('stimonial ('\'idNICe obtained from 

dl'fl'IHlnnt upon prosecution motion, Ruh' 4:H(c). 
nI('ntal EXIlIl1i.nntioI\fl, generally, thiH index. 
I'hyflicnl Examinatiom;, g(,IWl'HIl~', this index. 

EXCEPTIONS 
Discovery, prosecuting attol'lley to allow access, Hule 421(b). 

EXCISION 
Discovery muterials, prosecuting attorneys, Rule 421(b). 

EXECUTION 
See, also, Service of Process, generully, this index. 

Arrest warrants, Rule 223. 
Indictl11('nt, HllIl' 226(c). 

EXHIBITS 
Submission to jury, Rule 53] (c). 

EXONERATION 
Hall sntisfnction of conditi. . of \lnt1('rtllkillg 01' forfeiture YllCated 01' re-

mitted, Rule M3(c). 

EXPENSES 
See specific index headings. 

EXPERTS 
Discovery, Ilontestill1onial evidcnce obtained from thirc1 person upon accused 

person's motion, l1resence, Rule 437(f). . 
Heports, c1iscov('ry, prosecuting Itttornl'Y to nIlow access, Rule 421(a). 
Witnesses, fees, witnesses for defendant, Rule 731(b). 
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FALSE SWEARING 
Perjury, generally, this index. 

FEES 
Witnesses for defendant, Rule 731(b). 

FILING 
See specific index headings. 

FINDINGS 
Tl'ial without jUl'Y, general or special findings, Rule 511(e). 

FINES AND PENALTIES 
See, also, Scntence and Punishment, generally, this index. 

Bail, violation of conditions, informing defcndant, Rule 341(b). 
Judgment, Rule 621. 
Plea agreements, disposition not exceeding specified terms, Rule 443. 
Release of defendant, violation of conditions, Hule 341(d). 

Informing defendant, Rule 341(b). 

FINGERPRINTS AND FINGERPRINTING 
Appearance, unnecessary delay, Rule 311. 
Discovery, non testimonial evidence obtained from defendant upon prosecutor's 

motion, Hule 434(c). 

FOOTPRINTS 
Discoyery, non testimonial evidencc obtained from defendant upon prosecu

tion motion, Rule 434(c). 

FOREMAN 
Juries, selection by court, Hule 531(a). 

FORFEITURES 
Bail, breac~l, condition of undertaking, Hull' 343(b). 

FORMS 
Application of rules, appendix of forms, Rule 764. 
Arrest wal'rant, App. Form 6. 
Citation, this index. 
Counsel for accused, stntement of representntion, appearance by defendant 

not in custody, App. Form 7. 
Information, App. Form 3. 
Juries and jurors, submission of instructions and verdict forms, Rule 531(b). 
Law enforcement officer's citation, App. Form 1. 
Orders setting times, App. Form 8. 
Promise to appear, App. Form 2. 
Prosecuting attorney's citation, App. Form 4. 
Statement of rcpresentation, counsel for accused, appearance by defendant not 

in custody, App. Form 7. 
Sununons, App. Form 5. 

GENERAL FINDINGS 
~'I'ial without jury, Rule 511(e). 

GENERAL RU I_ES 
Trial calendar administration, Rule 721(a). 

GRAND JURY 
Indictment, ge110rally, this index. 
Minutes or transcripts, discovel'y, prosccuting attorney allowing access, 

Rule 421(a). 
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GU I L TY PLEAS 
See, also, Pleas of Admission, generally, this index. 

Commitment 01' release pending sentencing, Rule 611. 
Disposition hearing, Rule 613. 
Presentence iIlYestigation upon acceptance of plea, Rule 612. 

GUILTY VERDICT 
Trial, this index. 

HAIR SPECIMEN 
Discovery, nontestimonial evidence obtained from defendant upon prosecution 

motion, Rule 434(c). 

HANDWRITING EXEMPLARS 
Discovery, nontestimonial evidence obtained from defendant upon prosecu

tion motion, Rule 434(c). 

HEARINGS 
Bail, evidence, Rule 341(f). 
Depositions, inY('stigatory depositions, rcfusal to testify, Rule 432(j). 
Detcntion Hearings, generally, this index. 
Disposition hearing, Rulc 613. 
Ex Partc Bearings, generally, this index. 
Informal conferences in chambers, rccording or proceedings, Rule 754(a). 
Investigatory depositions, refusal to tcstify, Rule 432(j). 
Juries and jurors, instructions, Rule 523(b). 

Additional instructions after retiring, Rule 534(d). 
Limited rclease from detention, Rule 341(e). 
l\Iotions, 

Notice, service of process, Rule 752(a). 
Recording of proceedings, Rule 754(a). 

Notice, hearing of motion, sen'ice of process, Rule 752(n). 
Presence of defendant, yiolation of conditions of release, Hule 341(d). 
Pr('trial motions, Rule 451(d). 

Excluded time period in computing limitation of prosecution time for 
/I trial, Rule 722(f). 

Pretrial procedures, Rule 411 et seq. 
Probation and parole, reYocation of parol(', order of conrt, Rule 641(a), 
Recording of procec(lings, Rule 754(a). 
Release of Defendant, this index. 
Service of process, notice of hearing of motion, Rule 752(a). 
Substitution of judge for cause, Rule 741(c). 

HEARSAY EVIDENCE 
Detention hearings, admissibility, Rule 344(f). 

HD!.IDAYS 
Time, exclusion from computation, Rule 753(a). 

IDENTITY AND IDENTIFICATION 
Discovery, persons haYing information relating to case, Uule 421(a). 

I LLEGAL SENTENCE 
Correction by conrt, Rules 631, 632. 

ILLEGALLY OBTAINED EVIDENCE 
Detention hearings, admissibility, Rule 344(f). 

ILLNESS 
Judges and justices, disability during trial 01' after verdict or finding of guilt, 

Rule 741(e, f). 

375 
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IMMUNITY FROM PROSECUTION 
Generally, Rule 732. 

Compelling production of information despite assertion of privilege, 
Rule 732(a). 

Contempt, exception, Rule 732(c). 
Detention hearings, testimony by defendant, use at trial, Rule 344(e). 
Exception for perjury and contempt, Rule 732(c). 
Investigatory depositions, Rule 432(h). 

Refusal to testify, Rule 432(i). 
Nature and scope of immunity, Rule 732(b). 
Orders of court, Rule 732(a). 
Perjury, exception, Rule 732(c). 
Transactional immunity, Rule 732(b). 

IMPEACHMENT 
Pleas of admission and related statements and judgments, Rule 444(f). 

IMPRISONMENT 
Sentence and Punishment, generally, this index. 

IN-CAMERA PROCEEDINGS 
Discovery, denial or deferral of access by prosecuting attorney, Rule 421(£). 
Service of process, notice of orders of court, Rule 752(c). 

INCRIMINATION 
Immunity From Prosecution, generally, this index. 

INCUMBRANCES 
Bail, justification of sureties, Rule 343(a). 

INDICTMENT 
Generally, Rule 232. 

Amendment, plea agreements, Rule 443. 
Arrest warrant, issuance, Rule 226(a). 
Continuance, necessituted by amendment, Rule 231(g). 
Dismissal, 

Excluded time period in computing limitation of prosecution time for 
trial, Rule 722(f). 

Waiver of prosecution by indictment, Rule 232. 
With prejudice, lack of prompt trial, Rule 722(a). 

Form, Rule 232(b). 
Investigatory non testimonial evidence orders, retention of evidence, 

Rule 436(h). 
Joinder of offenses and defendants, Rule 232(b). 
l\fotions, discharge, lack of prompt trial, Rule 722(a). 
Pretrial motions, defenses and objections based on defects, Rule 451(c). 
Prosecution of offenses, Rule 231(a). 
Speedy trial, dismissal for lack of prompt trial, Rule 722(a). 
Summons, issuance after indictment returned, Rule 226(a). 
Time, 

Disposition of nontestimonial evidence obtained from third person upon 
accused person's motion, Rule 437(11). 

Retention of investigatory nontestimonial evidence orders, Rule 436(h). 
Waiver, prosecution by indictment, Rule 232. 

INDIGENT DEFENDANTS 
Attorneys, appointment, appearance, Rule 321(b). 
Transcript of record, furnishing copy at state expense, Rule 754(c). 

INFORMATIONS 
Generally, Rule 231. 

Alternative allegations of fact, Rule 231(c). 
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INFORMATIONS-Continued 
Amenelment, Rule' 231(g). 

Charging specific offense, ple'll agreements, Rule 443. 
Appearance, documentli fUl'llilihel1 to (1l'fen!111nt, Rule 321(a). 
Com;pil'llcy, joinder of offenSl'f; amI <il'fl'udants, Rule 231(d, e). 
Court's own motion striking unnecesfllll'Y allegationli, Rule 231(c). 
Dismisl'lal, 

Excluded time period in computing lhnitation of prosecution time for 
trial, Rule 722(f). 

Prosecuting attorIley, Rule 23] (h). 
Difimissal with prejudice', IllCk of prompt tl'inl, Rull' 722(n). 
Filing, Rule 231(f). 
Form, Rule 231(c): App. Form 3. 
Ill\'l'stigator~' nontel'ltimoninl e"idence orders, retention of evidence, 

Rule 436(h). 
Issuance, Rule 231(b). 
Joinder of offenses and defendants, Rule 231(d, e). 
l\[otions, 

DiRcharge for lacl~ of prompt tl'inl, Rule 722(a). 
Pretrial motions, de'frnses and ob,iections based on defects, Rule 451(c). 
Striking unnecessary allegations, Rule 231(c). 

Prosecution of offense'S, Rule 231(n). 
WlliYer of indictment, Hule 232(n). 

Sen'ice with citation 01' summons, Hull' 223. 
Signature, prosecuting attorney, Rule 231(b). 
Speedy trinl, disclmrge for lael, of prompt trial, Rule 722(a). 
Summon!';, iSSllanc(> when information filed, Rule 221(IJ). 
Time, 

Disposition of nOli testimonial evidence obtained from third person upon 
accused person's motion, Rule 437(h). 

Filing, Rule 231(f). 
Hctention of inn'stigatory 110nteRtimoniai p\'idencC' ordprs, Rule 436(h). 

Wah'C!' of indictment, Hule 2:~2(a). 

INSPECTIONS AND INSPECTORS 
Dlscovcry, 

Doculllents ami objects, disclosurC' by dcfendnnt, Rule 423(b). 
IteJllR in possession of prosecuting Ilttorn(>y, Rule 42] (a). 

Subpoenaed C'vi(]C'llcP, Rule 731(c). 
'l'ranscript of record, Rule 7D4(c). 

Public excIudec1 from courtroom, Rule 714(d). 

INSTRUCTIONS TO JURY 
,Juries and ,Jurors, this index. 

INTERLOCUTORY APPEALS 
}}xelnded time 11(1l'iod in (,OIllPuting limitntlon of I1l'OSPcntion timC' for trial, 

Rule 722(f). 

INTOXICATING LIQUORS 
Helease of defendant, conditions of release, Rule 341(a). 

INVESTIGATIONS AND INVESTIGATORS 
Anllearallcc, lmneceSllal'y delay, Ituk 31l. 
Discorery, protecth'C' orderR, Rule 421(b). 
Impeding 01' obstructing l)arty's investigation of case, Rule 412. 
PINt agreements, defendant's bacl,ground, aiel of court in developing facts for 

dlsctnlsions l'egardillg (llspositioll of case, Rule 441(c). 
l'r(,S('Ilt'encc T1l\'pstiglttion, gpucrnlly, this index. 
Pl'eh'inl diYC1'sioll, defendant's hackground, aid of court in developing facts 

for <11Hcussiolls rcgardlng disposition of casp, Rule 441(c). 
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INVESTIGATORY DEPOSITIONS 
Gen\'rally, Uule 432. 

Depositions, this index. 

JOINDER OF OFFENSES AND DEFENDANTS 
Generally, Uule 471 et seq. 

Conspirfiey, information, Uule 231(d, e). 
Court's own motion, Uule 473. 
Dismissal of related offenses, Uule 47l(e). 
Indictments, Uule 232. 
Informations, Uule 23I(d, e). 
Pretrial motions, requests, Uule 451(c). 
Hplated offenses, Uule 471(b). 

Defined, Rule 471(a). 
Heverunee of Offenses und Defendants, generally, this index. 
l'nrplated offenses, Rule 471(c1). 

JUDGES AND JUSTICES 
Court's own motion, disqualificatiou of self, Rule 741(b). 
Death, during trial or aftpr verdict 01' finding of guilt, Uule 7--!1(e, f). 
Demllnd for substitution, Uule 7-I1(a). 
Disability, during trial or after verdict or fiuding of guilt, Rule 741(e, fl. 
Disqualification, 

Cause, Rule 741(cl. 
Court's own motion, Uule 741(b). 
Plea ngreements, refusal to accept plea, Uule 443. 

lllness, disability during tt'ial or after verdict or fill(ling of guilt, Uule 741(e, fl. 
:'IIotions, substitution of judge for cause, Rule NI(e). 
Sielmess, c1isability during trial or afte'r ver(lict or finding of guilt, 

Uule 7H(e, f). 
l:iubstitution of judge, Uule 741. 

Cause', Rule 74I(e). 
Court's own motion, Rule 74-\ (h). 
Demnnd, Rule' 741(n). 
Designation of substitute jqdge', Uule N1(d). 
Disability during trial 0\' after verdict or finding of guilt, Uule 74I(e, f). 

'l'erlllinatioll of officl', disability cluring tl'ial or nfter verdict or finding of 
guilt, Rule' 741«(', fl, 

'l'illll', 
l~i1ing demand for substitution, Uule 741(a). 
:'IIotion for substitution fOl' Ctluse', Rule 741(c). 

JUDGMENTS AND DECREES 
Genel'lllly, Uule G21. 

Based upon plea, proceedings to reverse or invalidate, admissibility of discus
sions, statements and agreements, Rule 441(d). 

J)e'fault judgments, bail forfeiture, breach of condhion of undertaking, 
Ihtlc 843(b). 

Pr('trial .Judgment of Acquittnl, gcnerally, this index. 

JURIES AND JURORS 
See, also, '1'1'ial, gCllerally, this index. 

(lcnerl111y, Uule 511 et scq. 
Additional instructions after retirement. Instructions to jury, post. 
A<lditionlll jurors, Unle 511(e). 

Peremptory challenges, Rule 512(b). 
AdmOllitlons, Unles 512(n), 513(b). 

Directiolli:i upon retirement, !lule 531(n). 
;Jury recesses, Rule 532. 
Note taking, !lule 513(e). 
Preliminary admonitions, Uule G12(a). 
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JURIES AND JURORS-Continued 
Affirmations, Rule 513(a). 

Prospective jurors, Rule 512(b). 
Ambiguous instructions, additional instructions after retiring for correction 

or clarification, Rule 534(b). 
A voiding undue emphasis on additional instruction, Rule 534(c). 
Challenges, 

Challenge for cause, Rule 512(c). 
Questioning, discovery basis, Rule 512(b). 

Peremptor~' chall~Ilf''''S, generally, post. 
Process of selecting prospective jurors, Rule 511(d). 

Chosen by lot, Rule 511(c). 
Co-defendants, peremptory challenges, Rule 512(d). 
Communicating with others about trial, 

Admonitions, Rule 513(b). 
Subjects connected with trial or expressing opinions, preliminary admoni

tions, Rule 512(a). 
Conduct during case, 

Admonitions, Rule 513(b). 
PreliminHry ndmonitions, Rule 512(n). 

Correction 01' clarification of instructions after retiring, Rule 534(b). 
Deliberations, Rule 532. 
DepOSitions, submission to jury, Rule 531(d). 
Directions upon retirement, Rule 531(a). 
Discharge, Rule 518(f, 11). 

':\fistl'ial, Rule 518(h). 
Questioning as to grounds, Rule 518(g). 
rnchosen jurors, Rule 511(c). 

Discovery, reports on prospective jurors, disclosure by defendant, Rule 423(b). 
Disqualified to perform duties, discharge of juror, Rule 513(f). 
Erroneous instructions, additional instructions after retiring for correction 

or clarification, Hull' 534(b). 
Examination of prospective jurors, Rule 512(b). 
Exclusion of l'xhiblts from jury, Rule 581(c). 
Exhibits, submission by court, Rule G31(c). 
Exposnre to prejudicial information, challenge for cause, Rule 512(c). 
I~allure to object to instructions, Rule 528(f). 

Additional instructions after retiring, Rule 534(d). 
Ji'ol'eman, selected by court, Rule 531(a), 
Forms, submission of instructions and verdict forms, Rnle 531(b). 
Grand Jury, generally, this index. 
Hearing on instructions, Rule 523(b). 

Additionnl instructions to jurors after retiring, Rule 534(d). 
Impnnellng, tl'Hnsfer of prosecution motion made after impaneling, Rule 462(c). 
Impropel'ly influencing jurors, reporting, Rules 512(n), 513(b). 
InstructiOlls to jury, nule 523. 

Addltionul instructions after retiring, Rule 534. 
Ayoiding undue elnpilnsis on ndditional instructions, Rule 534(c). 
Correction or clarification, Hule 534(b). 
Henrings, Rule 534(d). 
Requested by jury, Rule 534(1l). 

Correction or clarificntion after retiring, Rule 534(b). 
l~nilllre to object, Rule 523(f). 
Hcnring on im;tructions, Rule 523(b). 

AcIclitionnl instructions after retiring, Rule 534(d). 
I..lmitutlom; upon comment und Instructions, Rule 523(c1). 
Objections, 

Additional Instructions to jury nftet' retiring, Rule 534(d). 
After instructions, Rule 523(e). 
Hearing on instructions, Rule 523(b). 
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JURIES AND JURORS-Continued 
Instructions to jury-Continued 

Personal opinion on weight or creclibility of evidence, expression by court, 
Rule 523(d). 

Preliminary instructions, Rule 513(c). 
Requests, Rule 523(a). 

Additional instructions after retiring, Rule 534(a). 
Submission of instructions, Rule 531(b). 
Summary of evidence, Rule 523(d). 
Time, Rule 523(c). 

Jurors not chosen, Rule 511(c). 
Limitations upon comment and instructions, Rule 523(d). 
Mistrial, discharge of jury, Rule 521(h). 
iUotions, 

Discharg~ of juror, Rule 513(f). 
Exclusion of exhibits from jury, Rule 531(c). 
Sequestration of jury, Rule 513(d). 

~Iultiple defendants, peremptory challenges, Rule 512(d). 
News reports concerning case, Hules 512(a), 513(b). 
Note taking, Rule 513(e). 
Oaths and affirmations, Rule 513(a). 

Prospective jurors, Hule 512(b). 
Objections, 

Failure to object to instructions, Rule 523(f). 
Instmctions to ji.U'y, ante. 

Omission of instruction, objections after instruction, Rule 523(e). 
Panel, challeJll'ing 1IlIUlJlel' of selecting, Hull' 511(d). 
Peremptory challenges, Hull' 512(d). 

Questioning, discovering basis for challenge, Rule 512(b). 
'l'ransfer of prosecution claim not precluded by failure to exercise, RaIl' 

462(d). 
Poll of jury, Rule 535(e). 
l'reiiminal'y admonitions, Rule 512(a). 
Prcliminary instructions, Hule 513(c). 
Presence of jury, questioning of prospective juror out of presence of other 

prospcctive jurors, Uule 512(b). 
Presiding member, selected by court, Hule 531(a). 
Prospective jurors, 

Challenge to process of seiecting, Hull' 511(d). 
Preliminary admonitions, Hule 512(a). 

Qualification, questioning by court, Hule 512(b). 
Questioning .iurors as to, 

GroundS for discharge, Hule 521(g). 
Qualification, Rule 512(b). 

Hecess, ndmollition by court not to discuss case, Rule 532. 
Heco1'lling of testimony, submission to jm'Y, Hule 531(d). 
Hcndering of wrdict, dis('hargl', Rule 521(h). 
Rcquest to rel'icw cl"idcncc, Hulc 533. 
HCljucsts for instructions, Rule 523(a). 
Hctircmcnt of jury, Rulc 531. 

Dircctions UPOIl retiremcnt, Hule 531(a) 
RcqucHt to rcview evidencc, Hulc 533. 
Submission of exhibits, Hull' 531(c). 
I:,ubmission of instructions fincI verdict forms, Hule 631(b). 
Submission of other evidence, Hule 531(d). 

Heturn of verdict, poll of jury, Hule 535(e). 
{lcI'iew of C\'idCllCC, rcquest aftcr retiring, Rule 533. 
Sclection, Hull' 512. 

Adclitionfil jurors, Rule 51l(c). 
Challenge to process of selecting prospectivc jurors, Hule 511(d). 
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JURIES AND JURORS-Continued 
Relecti on-Con tin ued 

E,xcluded time period in computing limitation of prosecutions time for 
trial, Rule 722(f). 

l:iequestration, Rule m3(d). 
Not precluded by temporary deferral of public access to trial, Rule 714(f). 
Hecess of c1elib('l'Iltionfl, Hule 532. 

~ignatllres, presiding member signing verdict, Rule 53I(a). 
Size of jury, stipulation, Rule 511(b). 
Stipulatioll, size of jury, Rule G11(b). 
Submission to jury, Uule 531 et seq. 

Exhibits, Rule 531(c), 
Instructions and "erdict forms, Rule !J31(b). 

'1'ime, 
Challenge for Clluse, Rule 512(c). 
Instructions to jury, Rule 523(c). 

'.rranscript of record, submission to jury, Rule 531(d). 
Unable to perform duties, discharge of juror, Rule 513(f). 
Uniform Jury Selection lIJI(I Service Act, 

Challenge to process of selecting ]H'ospectiye jurors, Rule 511(d). 
Challenges for cause, Rule 512(c). 

Verdict, generally. '.rrial, this index. 
Waive 1', trial by jury, Rule 511(a). 

StipulationI'; as to shle of jury, Rule 511(b). 

JURISDICTION 
Depositions, lacl, of jurisdiction, Rule 431(d). 
Pretrial motions, defenses and objections based on lack of jurisdiction, Rule 

451(c). 

LABOR AND EMPLOYMENT 
Released defendants, assistance of release agency, Rule 342. 

LAW ENFORCEMENT OFFICERS 
Citations, genernlly, this index. 
Depositlolls, holding witness in custody, presence during investigatory dep-

osition, Rule 432(e). 

LAWYERS 
Attorneys, generully, this index, 

LEAVE OF COURT 
Depositions, time for taking, Rule 411. 

LEGAL HOLIDAYS 
'l'ime, exclusion from computation, Rule 753(a). 

LEGAL RESEARCH 
Discovery, \\'01'1\ product, Rule 421(\}). 

LEGAL WORI< PRODUCT 
Discovery, Rule 421(b). 

Report 011 prospective jurors, Rule 423(b). 

LESSER INCLUDED OFFENSES 
Post-trial motion for acquittal, 

Guilty verdict, Uule 551(b). 
:lIistrinl, motion upon, Uule 551(n). 

Pretrial judgment of acquittal, 
Barring of prosecution, Uule 481(d) . 
.;\Iotions, pnrticularizing offcnses in motion, Uule 481(a). 
Hullllg by court, Unle '181(c). 

'l'I'inl motion fOI' ncqulttuI, Hule 522. 
Verdict, sevel'ul offenses, Uule 535(d). 
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LIENS AND INCUMBRANCES 
Bail, justification of sureties, Rule 343(a). 

LIMITATION OF PROSECUTIONS 
Commencement, running of time for trial, Rule 722(d). 
Excluded time periods, Rule 722(f). 
Speedy Trial, this index. 
Trial commencement, Rule 722(e). 

LINEUPS 
Discovery, 

Evidence against defendant, furnished automatically by prosecuting at-
torney, Rule 422(a). . 

Nontestimonial eddence obtained from defendant upon prosecutor's mo
tion, Rule 434(c). 

MAIL AND MAILING 
Service of process, 

Additional time after l'el'vice by mail, Rule 753(b). 
Time, Rule 753(c). 

MEDICAL CARE AND TREATMENT 
Detention, arrest permitted in lieu of release, Rule 21l(c). 

MEDICAL EXAMINATIONS 
PhySical Examinations, generally, this index. 

MEETINGS 
See specific index headings. 

MEMORANDUM 
Pretrial confrence, court-approved memorandum, Rule 491. 

MENTAL EXAMINATIONS 
Discovery, this index. 
Plea agreements, aid of court in developing facts for discussions regarding 

disposition of casp, Uule 441(c). 
Reports 01' statements, 

Disclosure by defendant, Rule 423(b). 
Examining physician, witnesst's, Rule 433. 

Witnesses, Rule 433. 
Disclosure by defendants, Rule- 423(a). 

MINORS 
DepOSitions, investigatory depositions, parent or guardian present, Uule 432(e). 

MIRANDA WARNINGS 
Rights of Defendants, generally, this index. 

MISCONDUCT 
Depositions, taking in m'esence of judge, Uule 431(d). 
~fistrial, Rule 541. 

MISREPRESENTATION 
Pretrial dl"crsion agreenwnts, termination of agreement and resumption of 

prosecution, Rule 442(e, g). 

MISTRIALS 
Trial, this index, 

MITIGATION 
Discovery of evidence, furnished by prosecuting attorney, Rule 422(a). 
Disposition hearing, defendant's right to present information, Uule 613. 
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MOTION PICTURES 
'l'rial, public excluded from trial, Hule 714(e). 

MOTIONS 
Generally, Rule 751. 

Acquittal, 
POf;t-trial motion, Hule 5(31. 
~'rial motion, Rule 522. 

Bail, breach of condition of undertaldng, enforcement of liability, Hule 343(b). 
Change in terms or conditions of releas(l, Hule 341 (c). 

Continuance, trinl Cnl(lllllnr, H111e 721(d). 
Court's Own iIlotion, gen(lrally, this ind(lx. 
Depositions, this index. 
Dptention 11eariIlg!;, 

Continuation of dctention, moyiug court to try offense, Rule 344(g). 
Pl'obable cause determination, Rule 344(b). 

Discovery, this index. 
J)ismissal of offenses, Hull' 471. 
I~xhibits, exclm;ion from jury, Uule 531(c). 
Grounds, stating, HlII(l 7iil. 
Hearings upon Illotion, rl'cOl'ding of JlrocepdingR, Uule 7ii4(a). 
Informations, this index. 
In yestigator~' deposi tions, 

Annoyallce, emhurl'u!;smcnt or oppr(lssion, Rule 432(d). 
Pro!;l'cution initiated, Rule 482(c) . 

• loinder of Off(lnses and Dt'fendnnts, generally, this index. 
JUdgCR nud justict'!;, substitution for cause, Rule 741(c) . 
. Juries and Jurors, this index. 
Limited release from detention, Rule 341(e). 
:Uental examinations, witnesses, Rule 433. 
X(lW trial, Rule 5ii2(a). 
Xontestimonial eYidence, 

Defell!;e Illotion, Hule ;J85. 
Prof;ecution Illotion, Hule -lS·.\.. 

J'hrsicnl t'xll.lllilllltions, witnesses, Hele '133. 
Plel1s of admission, withdrawnl of pll'n, Hull' 44;1 (e). 
Post-'l'rlal :\IOtiOIl for Ac(}uittal, gcnl'rally, thi!; index. 
Pretrial DiYersion, this index. 
Pretrial .lmlgment of Ac(}uittal, this index. 
Pretrial Motions, genernlly, this index. 
Public access to trial, telllJ)orary d('ferral, Hule 714(b). 
Release of defendllnt, 

Chnnge ill terms 01' cOIlc1itiom;, Uule 341(c). 
Lack of lJl'ompt trial, Hule 722(b). 

'rime, Hule i22(c). 
Service of proceHs, Hule 752(n). 
Hetting forth relief or orc1l'r sought, Hule 7ii1, 
Spe(l(ly 'l'rlal, thh; ind(ll(. 
Snbpoelllls, (}UllShing or modifying, ullrNISOnnhll' 01' opprl'ssivl', Hille 731(c). 
Hu)}prmlsion of ('vldenc(', notiee hy prOSl'Cllting' nttol'lley as to tilll(' allowed, 

Hule 422(11). 
'l'i Illl', 

Detention IINll'lngs, pl'oll1lble cause determinntioll, Rull' 344(h). 
Discovery, protl'ctiV(' orclers, Hule 421(h). 
;Juclges and justiC('H, substitution for cause, Hule 741 (c). 
Plens of admission, withdrawul, Htlle ;I·j;l(e). 
Pretrinl di\'l'l'sioll agreements, t(1l'milHltion of agreement and resumption 

of prosecution, Rule 442(e). 
l'retl'inl motions, Unle 411. 
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MOTIONS-Continued 
'l'ranscript of record, 

Furnishing defendant copy at state expense. Rule 754(c). 
Preparation of transcript. Rule 754(d). 

Transfer of Prosecution. generally. this index. 
Trial calendar, 

Continuance, Rule 721(d). 
~Iotion to advallce. Hule 721(c). 

Witnesses for defendant, cost of service and witness fees paid by state, 
Rule 731(b). 

Writing reqUirement. Rule 7lil. 

MULTIPLE DEFENDANTS 
.Turies ,\1lt1 jurors. peremptory challenges. Hule 512(d). 
Substitution of judge on demand, Hule 741(a). 
Trial, this index. 
Verdict, Rule 535(c). 

NAIL SPECIMEN 
Discoyery, nontestimollial e\'idellce obtained from defendant upon prosecu-

tion motion, Hull' 434(c). 

NEW TRIAL 
Constitutional enol's, Rule li52(a). 
Court trial without jury, Rule lili2(a). 
Disability of jUdge, Rule 741(e, fl. 
Lesser included OffenH(l, post-trial motion of acquittal upon verdict of guilty. 

Rule Dlil(b). 
Limitation of l)rOSecutions for retrial, time, Hule 722(d). 
~Iotion, Hule li52(n). 
Xewly-discoyered cyidence, time for motion, Hull' 552(b). 
'l'il11e for motion, Rule 552(c). 

Newly-discovered eyidellCe, Hull' 552(b). 

NEWLY-DISCOVERED EVIDENCE 
New trial, time for motion, Rul(l ij:J2(\». 

NEWS MEDIA 
.Turies and jurors, Rule 5l3(b). 

Admonitions, n(lWS reports about case, Rule 512(n). 
Pretrial )Jublicity, transfer or prosecution, Rule 462. 

NO CONTEST PLEA 
Pleas o'f Admission, generall~', this indC'l" 

NOLO CONTENDERE PLEAS 
Pleas of Admission, generally, this index. 

NONRESIDENTS 
Hub!)oenas, Rule 731(e). 

NONTESTIMONIAL EVIDENCE 
Discovery, this index. 

NOTICE 
Depositions, time and place, names and addresses, etc., Hule 431(c). 
Discoyery, this index. 
Dismissal of information by prosecuting attorney, Hule 23l(h) 
Hearing of motiom" serylce of process, Rule 752(a). 
In-camera proceedings, orde!'s of court, Hull' 752(c). 
~Ientlll examinl1tlons, Witnesses. Rule 433. 
Orders of court, service of process, Hule 752(c). 
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NOT I CE-Continlled 
Physical examinations, witnesses, Rule 433. 
Pleas of admission, Rule 444(a). 
Pretrial diversion, 

Filing suspension of )J1'osecntion ]!tll'suant to agreement of parties, Rull' 
4'12(c). 

Termination of ngreemeut and I'('sumption of prosecution, Hnle 442(e). 
Helease agencies, notifying defendant of required court appearances, Hull' 342. 
Hights of nccused, iIn'estigatory d('poHitions, Hull' '132(g). 

Sel'\'ed with subpo('na, Rule 4a2(bJ. 
Service of process, 

Hearings on motions, Rule 752(a). 
Orders of court, l~ule 7il2(c). 

Subpoenas, orders of court, seryicp of PI'OCN;S, Hulp 752(c). 

OATHS AND AFFIRMATIONS 
Bail, justification of sureties, Hull' 343(1l). 
Detention hearings, witnesses, Rule 344(d). 
Juries and jurors, Rules 512(b), u13(n). 
Witnesse!;, detpntion h('nl'iug'fl, Hull' ~44(d). 

OBJECTIONS 
Dl'positions, udmissibility, Hull' 431(i) . 
• Juries and Jurors, this index. 
Presel'\'ing objections, Rule 755. 
Pretrial motions, Hull' 451(11). 
'Prial, thifl ind('x. 

OPENING STATEMENTS 
Order of parties proceeding upon trial, Hull' 521. 

ORDERS OF COURT 
AllPlication by Illotion, Hule 731. 
l)(']Jo;;itioll;;, thi,; index. 
D(·tpntion hearing'S, 

('onduct of 1l('lll'ing;;, Hule 344(dl. 
Ul'leasc of deft'ndnnt, Rule :H4(g). 

I lisco\'cry, this inc1ex. 
Dil-lposition hcnring, obtaining prcscnce of unexcu!;cc1 defendant, Rulc 713(c). 
Immunity from prosecution, Rule 732(n), 
In-camera proceedings, service of process, notice, Hull' 752(c). 
~r('lltnl cxaminations, wltncsses, Hule 433 . 
.:'\oticc, scrvicc of proccss, Hule 752(c). 
OlJjcctions, prescrYing objections, Rule 755. 
Obtninill/( prt'scncl' of unexcused defcnc1llnt nt trlnl 01' disposition henring, 

Hulc 'llB(c). 
l'h~'sicnl cxnminntionl:l, witncsse!;, Hule 433. 
Pl0a (liscuHsioIlS, aiding in dc>Yeloping facts, c1iscussions reglll'dillg disposition 

of casc, Hlllc 4-11(c). 
Pretrial divprsion, 

Aiding in cl(,Yl'loplng facts for difl(,l1sslons regnrdillg dlspositloll of cnse, 
Hull' <I-H(el. 

'l'('J'mlllHtioll of ng'rcCIIlPJlt, automlltic dlsmlsslll with prcjudlcc, Hule 442(f). 
1'1'ctrinl judgment of IIcf]lIittnl, production of documents lind things by pros-

t'cnting IIttOI'JI('Y, Hulp 4H1(h). 
Prohation IIlld ]Jnl'olc, ,'eroclltion heul'ing, Hull' 641(n). 
Hen-lc() of procCH~, 1I0ticc, Hulc 752(c). 
Hcttlllg tlull's, forlllS, APlI. I~Ol'Il\ 8. 
Hubvol'IlItH, llottec of or(]el'fl, !;cl'\'lce of jll'(1CCH!;, Uulc 752(c). 
'l'I'lIlIllcrJpt of 1'('('01'11, prcparation, Hull' 754(cl). 
'l'rinl Illotion fot' acquittal, n ule 522. 
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RULES OF CRIMINAL PROCEDURE 

PALM PRINTS 
Discoyery, nontestimonial evidence obtained from defendant upon l)rOSecu-

tor's motion, Rule 484(c). 

PAPERS 
Boolul and Pnpers, gellt'rally, this index. 

PAROLE 
Probntion aud Parole, genctally, this index. 

PENALTIES 
Fines and Penalties, generally, this index. 

PEREMPTORY CHALLENGES 
Questioning, discovering basis for challenge, Uule 512(b). 
'!'mllsfel' of prosecution claim not precluded by failure to exercise, Rule 442(c). 

PERJURY 
Admissibility of discussions, statements and agreements, disposition of case, 

Uule 441(d). 
Immunity from prosecution, exception, Rule 732(c). 
Im'estigatory depositions, secrecy rule exception, Rule 432(f}. 
Pleal> of admission and related statements and judgments, admissibility, 

Uult' 444(f). 

PERPETUATION OF TESTIMONY 
Depositions, this index. 

PERSONAL RECOGNIZANCE 
Generally, Rule 341 et seq. 

Conditions of release, Rule 341(a). 
Detention Hearings, generally, this index. 
Helease ngencies, Rule 342. 
Speedy trinl, release for luck of prompt trial, Uule 722(b). 
Terms of release, Rule 341(a). 

PHOTOGRAPHS AND PICTURES 
Appenl'ltJlce, unnt'cessary delay, Hule 311. 
Discovery, this index. 
Subpoenas, production, Rule 731(c). 
'l'ranscript of record, Rule 75-1(c). 

PHYSICAL EXAMINATIONS 
Discoyery, this index. 
Motions, witnesses, Rule 433. 
Nontestimonial eyidence obtained from defendant upon prosecution motion, 

llule 434(c). 
Implementation of order, llule 434(f). 

Notice, witnesses, Rule 433. 
Orders of court, witnC'sses, Rule 433. 
Plea agreements, Hid of court in discussions regarding disposition of case, 

Uule 441(c). 
Pretrinl diversion, llid of court in discussions regarding disposition of case, 

Uule 441(c). 
Reports and statements, 

Disclosure by defendant, Rnle 423(b). 
Examining physicilUlS, witnesses, Rule 433. 

Witnesses, Hule '133. 
X-rays, Ilontostilllonitll oyidence obtained from defendant upon prosecution 

motioil, Uule '131(C). 

PHYSICIANS AND SURGEONS 
Examinations, witnesses, Hule 433. 
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INDEX 

PICTURES 
Photographs and Pictures, generally, this Index. 

PLACE OF ABODE 
Release of defendant, conditions of release, Rule 341(a). 

PLACE OF TRIAL 
Generally, Rule 712. 

PLEA AGREEMENTS 
Generally, Rule 443. • 

Aid of court in developing facts for discussions regarding c1isposition of case, 
Rule 441(c). 

Concurrence in agreement, admissibility of discussions, statements and agree
ments, Rule 441(d). 

Deferring pending proceedings, discussion regarding dispOSition of case, Rule 
441(b). 

Evidence, admissibility of discussions, statements and agreements, Rule 441(d). 
Meeting to discuss disposition of case, Rule 441(a). 
Pleas of admission, determining voluntariness, Rule 444(b). 
Recording l1roceedings, Rule 754(a). 
Stipulations, deferring pending proceedings for discussion regarding disposi

tion of case, Rule 441(b). 

PLEA BARGAINING 
Generally, Rule 441 et seq. 

Plea Agreements, generally, this index. 
Pretrial Diversion, generally, this index. 

PLEAS OF ADMISSION 
See, also, Guilty Pleas, generally, this index. 

Acceptance of plea, Rule 444(b). 
Admissibility of discussions, statements and agreements, Rule 441(d). 
Pleading to other offenses committed in state, Rule 444(c). 

AdmiSSibility of pleas, statements and judgments, Rule 444(f). 
Appeal and review, effect of plea, Rule 444(d). 
Coercion of defendant, determining by court, Rule 444(b). 
Constitutional rights, waiver, Rule 444(b). 
Corporations, failure to ratify, withdrawal plea, Rule 444(e). 
Duty of court to advise defendant of rights, Rule 444(b). 
Effect of plea, Rule 444(d). 
Evidence, admissibility of pleas, shltements and judgments, Rule 444(f). 
Factual basis for offense charged, Rule 444(b). 
Inadmissibility of pleas, statements and judgments, Rule 444(f). 
Involuntary pleas, withdrawal of plea, Rule 444(e). 
Judgments, admissibility, Hule 444(f). 
Motions, withdrawal of plea, Rule 444(e). 
Nonjurisdictional defects in proceedings, appeals, Rule 444(d). 
Notice, Rule 444(a). 
Parole, adviSing defendant of mandatory limitations, Rule 444(b). 
Plea agreements, determining yoluntarlness, Rule 444(b). 
Plea to other offenses committed in state upon acceptance of ple,t 01' guilty 

verdict, Rule 444(c). 
Pretrial motions, review of order denying, Rule 444(d). 
Prior conviction, defendants understanding of possible effect, Rule 444(b). 
Ratification, failure to ratify, withdrawal of plea, Rule 444(e). 
Record of com'ictlon, treatment of record, Rule 444(f). 
Recording of proceedings, Rule 754(a). 
Hight to counsel denied, withdrawal of plea, Rule 444(e). 
Rights of defendant, Rule 444(b). 
Sentence and punishment, understanding of defendant, Rule 444(b). 
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RULES OF CRIMINAL PROCEDURE 

PLEAS OF ADMISSION-Continued 
Speedy and public trial, waiver of right, Rule 444(b). 
Statements in connection with making or acceptance of plea, admissibility, 

Rule 444(f). 
Time, withdrawal motion, Rule 444(e). 
Understanding of defendant before accepting, Rule 444(b). 
Voluntariness, Hule 444(b). 

Rights of defendant, Rule 4'!4(b). 
Venue and formal charges, pleading to other offenses committed in state, 

Rule 444(c). 
Withdrawal of plea, Rule 444(e). 

Admissibility of discussion, statements and agreements, Rule 44l(d). 
Sentence of court exceeding terms of prior plea discussions, Rule 444(b). 

POLL OF JURY 
Generally, Rule 535(e). 

POOR PERSONS 
Attorneys, appointment, Rule 32l(b). 
Transcript of record, copy furnished at state expense, Rule 754(c). 

POST-CONVICTION PROCEEDINGS 
Pretrial conference memorandum, Rule 491. 

POST-TRIAL MOTION FOR ACQUITTAL 
Court's own motion, 

Mistrial, Rule 551(a). 
Verdict of guilty, Rule 551(b). 

Guilty verdict, Rule 55l(b). 
Lesser included offense, 

Guilty verdict, Rule 55l(b). 
Mistrial, Rule 55l(a). 

Mistrial, Rule 55l(a). 
Modification of guilty verdict, lesser included offenses, Rule 55l(b). 
New trial upon verdict of guilty, lesser included offenses, Rule 55l(b). 
Time for motion, Rule 55l(c). 

POST-TRIAL MOTIONS 
New Trial, generally, this index. 
Post-Trial Motion for Acquittal, generally, this index. 

PRACTICE OF LAW 
Attorneys, generally, this index. 

PRE-APPEARANCE RELEASE 
Terms of release, informing at place of detention, Rule 241. 

PRE-CHARGE MOTIONS 
Generally, Rule 461. 

PREFERENCES AND PRIORITIES 
'I'rial calendar, Rule 721(b). 

PRELIMINARY HEARINGS 
Pretrial Judgment of Acquittal, generally, this inclex. 

PRELIMINARY INSTRUCTIONS 
Juries and jurors, Rule 5l3(c). 

PRESENCE OF COUNSEL 
Attorneys, this index. 
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PRESENCE OF DEFENDANT 
Appearance, Rules 312, 32]. 
Depositions, Rule 431(f). 

INDEX 

Substantive use, unavailability of deponent, Rule 431(h). 
Discovery, Ilontestimonial evi<l(>ncl' obtnined from third person upon accused 

pcrson's motion, Rille 437(f). 
Disposition henring, Rulc 7]3(a, b). 
Hearings, violation of conditions of rclense, Rule :341(d). 
Plea agreemcnts, hearings, Rule 443. 
Probation rcYocation hearing, Rule 611(a, iJ). 
He>le>ase of defendant, hearings, change in terms or conditions of rl'leasc, 

Rule 341(c). 
'l'rial, requirecl presence, Rulc 713(a, b). 
Waiver, trial and disposition hearing, Rille 713(b). 

PRESENTENCE INVESTIGATION 
Generally, Rule 612. 

Plea agreements, use by court in determining whether to concur in agreement, 
Rlllc 443. 

PRETRIAL CONFERENCE 
Generally, Rule 4D1. 

Recording of proceedings, Rule 754(a). 
Time, Rule 411. 

PRETRIAL DIVERSION 
Gencrally, Rule 442 et seq. 

Ai<l of court in dev(~loping facts for discussions regarding disposition of case, 
Rule 441 (c). 

Conditions, 
Limitations on agreements, Rule 442(b). 
Suspension or dismissal of prosccution, agreements permitted, Rille 442(a). 
Violations by defendant, terminlltion of agrcement and rcsumption of 

prosecution, Hule .. H2(e). 
Dpfcrring pending proceedings, diRcussion regarding disposition of: case, 

Rulc 4 .. 11(b). 
f)0positions, stipulations, admissibility into evidence, suspension of prosecu

tion, tcrmination, Rulc '142(a). 
Discussions, statements and agreements by defcndant or counscl for accused, 

admissibility, Rule 441 (d). 
Dismissal of Prosecution, this index. 
Evidence, 

Admissibility o'f discussions, statements and agreements, Rulc 441(d). 
Stipulations, admissibility, suspension of prosecution tcrmination, Rull' 

442(a). 
I!'iling of agreement and notice, Rule 442(c). 
Limitations on agrccments, Hule 442(b). 
Meeting, disposition of casc, Rulc 441(a). 
:'\Jisrepresentation of material facts, termination of agrccm(,llt nnd resump

tion of prosecution, Rule 442(e, g). 
MOdification of agreement, 

('oBscnt, Rule M2(d). 
Dismissal tlIWn clcfendulic's motion, misrcprcsentation by prosecuting at

torncy, Rule 442(g). 
:.\IOtiOllS, 

l\Iodificntion 01' tcrmination alld dismissal upon defendant's motions, 
m:srcpresentutlon by prosecuting attorney, Rulc 442(g). 

~l'erminntioll of agr('emcnt and resumption of J)roseeutioll, Uule 442(e). 
Unlf.Rules Cr.P,oc. Approved Drafl-27 389 



RULES OF CRIMINAL PROCEDURE 

PRETRIAL DIVERSION-Continued 
~otice, 

Suspension of prosecution pursuant to agreement of parties, Rule 442(c). 
Termination of agreement and resumption of prosecution, filed by de

fendant, Rule 442 (e). 
Orders of court, termination of agreement, automatic dismissal with prejudice, 

Rule 442(f). 
Hehabilitation programs, conditions for suspension or dismissal of prosecu

tion, Rule 442(a). 
Release of defendant, SUSl)ension of prosecution, filing of agreement and 

notiee, Rule 442(c). 
Hestitution, conditions for suspension 01' dismissal of prosecution, Rule 442(a). 
Hesumption of prosecution, termination of agreement, Hule 442(e). 
Signatures, agreements, Rule 442(a). 
Speedy trial, waiver of right, Rule 442(a). 
Stipulations, 

Agreements concerning admissibility of evidence at trial, suspension of 
prosecution, termination, Rule 442(a). 

Deferring pending proceedings for discussion, disposition of case, Rule 
441(b). 

SuspenSion of prosecution, 
Agreements permitted, Rule 442(al. 
Filing of agreement and notice, Rule 442(c). 

'l'C'rlllination of agreements, 
Admissibility of diSCUSSions, statements and agreements, Rule 441(d). 
Automatic dismissal, Rule 442(f). 
He'3umptioll of prosecution, Hule 442(e). 

Time, termination of agreement, Rule 442(e, fl. 
Waiver, right to speedy trial, Rule 442(a). 
Written agreements, Rule 442(a). 

PRETRIAL JUDGMENT OF ACQUITTAL 
Generally, Rule 481. 

Appelll ancl review, 
Defendant, Rule 481(1'). 
State, Rule '181(d). 

l<}ffect of ncquittnl, Hule 481(d). 
Elements of offense, specified in motion, Hule 481(a). 
l<}yitlence, llasis for ruling, Rule 481(c). 
Grounds, particularized, in motion, Rule 481(a). 
Lesser included offenses, 

Bnrrlng prosecution, Rule 481(d). 
Particularized in motion, Rule 481(a). 
Ruling by court, Hule 481(c). 

:\Iotions, Rule 481(a). 
Pending motions, dismissal of information by prosecuting attorney, Rule 

231(11). 
'l'ime, Rule 411. 

Or(]prs of court, produetion of docum(!Ilts and things, prosecuting attorney, 
Hule 481(b). 

Pending motion, dismissal of informution by prosecuting attorney, Rule 231(11). 
Production of documents and things, prosecuting attorney, Hull' 481(b). 
~'I1l\C', 1lI0t10IllI, Hules 411, 451 (b), 481(a). 
WitllC'sses, IH'osecuting uttOl'JlC'~'. calling ut trial, uurticulul'lzing statements or 

(}('positions in motion, Rule 481(11). 

PRETRIAL MOTIONS 
Geucl'Illly, Rule 451. 

Al)pcnl nn(l review, orders denying, ulea agreements, Rule 443. 
Chunge of venue, requests, Hule 451(c). 
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INDEX 

PRETRIAL MOTIONS-Continued 
Defects, institution of prosecution, defenses find objections, fiule 451(c). 
Defenscs, Hule 451(u, c). 
Deferral of determination until fifter trial, Hule 451(e). 
Delay period, excluded time period in computing limitation of prosecutions 

time fOI' trilll, Hule 722(f). 
Dt'positions, requests, Hule 451«('). 
Determination beforl' trial, Uule 4:11«'). 
Disco"ery, requ('sts, Uule 451(c). 
Dismissal, 

Prosecution, requests, Rule 451(c). 
H('lated offenses, Hule 471(c). 

E"idt'llCt', suPVrt'sflion, Hule 401. 
Granting of motion, eff('ct of determimltion, Hule 451(f). 
H('arings, Hule 41i1«(1). 

Excluded tillle period in computing limitation of prosecution time for 
trial, Rule 722(f). 

Information and indictment, defects, defenses und objections, Rule 451(c) . 
. Joinder of Offeus('s and Defendants, generally, thifl index . 
. fUl'isdiction, (1pf('nfl('s and objections base(1 011 lack of jurisdiction, Rule 451(c). 
:-'Iattt'rfl to be asserted, TIule 451(c). 
Obj\'''tionfl, Hult' -lfil(a, c). 
Plea agreements, appellate re"iew of orderfl d('nying motions, Rule 443. 
Pleas of admission, 1'('"iew of order denying, Bule 444(d). 
Pre-churge motions, Rule 401. 
Re,-ernnee of Offenses and Defendants, generally, this index. 
~uJlJlr('ssioll of I~vid('nce, thifl ind('x. 
'rime, Hules 411, 4:11(b). 
'l'ransfer of prosecution, Rules 451(c), 462. 

PRETRIAL PROCEDURES 
Generully, Rule 411 et seq. 

I>epOflitionfl, g('nt'rally, this index. 
\)is('O\'('ry, g('n('l'all~', this index. 
1'1ptl Agr(lC'lllC'nts, ~l'II('l'ally, thifl ind('x. 
Prt'trial DiYI'l'sioll, gl'IJ('rnlly, this index. 
Hptthlg" Hme!;, Btlle 411. 

PRIOR CONVICTION 
DiHllli~~al of l'elated offenses, Rule ·171(cl. 
Pleas of admission, defendilut's understanding of possible effect, Rule 444(b). 

PRIORITIES AND PREFERENCES 
'1'rial culendar, Rule 721(b). 

PRIVILEGES AND IMMUNITIES 
Confidential and Privileged Information, generally, this index. 
Imlllunity from Prosecution, g-enerl\lly, thi~ index. 

PROBABLE CAUSE 
Al'rl'~l' warl'lluts, i~snnuce, Utile 221(c). 
J)ptt'ntion hearings, Illotion to deterlllil1l\ Hul(' 3H(b). 
Discovery, this index. 
Probution and Durol(', violation of condition of pl'obation, order for reYoca-

tion hearing, Hnle O·l1ln). 
Hnll1mOnfl, issnl1nce, Hull' 221(h). 

PROBATION AND PAROLE 
Affid(lYitR, Hhowing lll'ohnbll' ('IUlHe thnt dt'f('IHlnnt has violated probation con

(lition, orller .for l'l'Yocation llt'!lring, UnIt' O,n(a). 
('Oll!litiollH, pl'obah1p enlls(' of violation, ordel1' fOI' revocation hearing, Hull' 

641(a). 
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PROBATION AND PAROLE-Continued 
Cross-examination, probation revocation hearings, Rule 641(d). 
Custody of probationer, order for revocation hearing, Rule 641(a). 
Deferred imposition of !<entence, Rule 64I. 
Detention hearing, probationer detained for revocation hearing, Rule 

641(a, b). 
gvidence, 

Probation revocation hearing, Rule 641(d). 
Hhowing probablc causc that defendant has violated probation condition, 

order for re\'ocation hcaring, Rule 641(a). 
Hearings, revocation of probation, Rule 641(d). 

Order of court, Rule 641(a). 
Orders of court, revocation of probation hearing, Rule 041(a). 
Pleas of admission, advising defendant of mandatory parole limitations, 

Uule 444(b). 
Probable CamH\ violation of condition of probation, order for revocation hear

ing, Uule 641(fl). 
Hel('a!';c of defendnnt, in custody for probation rcvocation hearing, Rule 641(b). 
H('\'ocation of probation, Rille o·n. 

Appearance of defcndant, HUll' 041(b). 
Detention hc'aring, Rule 041(c). 
Hearings, Rule 641(d). 
Order for revocation hearing, Hulc 641(a). 
Hecording of lll'ocecdings, Rule 754(a). 

Hights of defl'ndant, adyi!';ing ]Jrobationcr at rcYocation hearing, Rule 641(b). 
'Yaivcl' of counscl, revocation hearing, Hule 641(b). 

PROCESS 
S('l'vice of Proccs!';, generally, this index. 
Summons, generally, this index. 

PRODUCTION OF DOCUMENTARY EVIDENCE AND OBJECTS 
SN~, also, Disco\'cl'Y, gcncrally, this index. 

Gencrally, Hulc 7al (c). 
Prctrial judg1llt'nt of Ilcquittal, production by prosecuting attorney, Rule 481(b). 
l't'osecutlng attOl'ney to allow access, Rule 421. 

PROMPT TRIAL 
Hpeedy Trial, generally. this index. 

PROOF 
Evidence, genernlly, this index. 

PROOF OF SERVICE 
Hetul'll, general1~., this index. 

PROSECUTING ATTORNEYS 
Citations, generally, this index. 
Discovery, this index. 
Dismissal, 

Indictment, Hule 232. 
Informntioll, Rule 231(11). 

Investigatory df'positiollS, Hulc 432. 
Prcsellce, !lulc 4:12(c). 

;\lnttct's f\ll'llishec1 fiutonmtically, time, notice, Rule 411. 
:\Iattel's furuislwd upon rcqucst, tjmc, noticc, Rule 411. 
Misconduct, noncompliance with discovery rules, sllnctions, Rule 421(e). 
Nontestimoninl l'yldencc, obtaining from defendant upon motion, Rule 434. 

PROTECTIVE ORDERS 
Discovery, Rule 421(b). 
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PUBLIC OPINION SURVEYS 
'l'ransfer of prosecution, use to support motion, Uule 462(a). 

PUBLIC RECORDS 
Plea agreements, hearings, Rule 443. 

PUNISHMENT 
Sentence and Punishment, generally, this index. 

QUESTIONING 
Arrested or det/tined persons, Rule 243. 
Defendants, 

After appearance during pendency of prosecution, Rule 331. 
Appearance, 

Informing of rights, Rule 321(a). 
Unnecessary delay, Rule 311. 

REBUTTAL 
Trial, order of parties Droceeding, Rule 521. 

RECOGNIZANCE 
Personal rccognizance, generally, this index. 

RECORDING OF PROCEEDINGS 
Generally, Rule 754. 

Arrested or detained persons, questioning procedures, Rule 243. 
Transcript of Records, generally, this index. 

RECORDS AND RECORDATION 
Appearance, unnecessary delay, Rule 311. 
Arrest records, detention without arrest warrant, Rule 211(e). 
Conviction of erime, pleas of admission, treatment of record, Rule 444(f). 
Defense subpoenas, sealed until after disposition, Rule 731(b). 
Depositions, Rule 431(d). 

Investigatory depositions, Rult' 432(d). 
Discovery, this index. 
Plea agreements, hearings, Rule 44~1. 
Pleas of admission, record of conviction, treatment of record, Rule 444(f). 
Transcript of Record, generally, this index. 

REHABILITATION PROGRAMS 
Pretrial diversion, 

Conditions for suspension or dismissal of prosecution, Rule 442(a). 
Limitation on agreements, Rule 442(b). 

RELATED OFFENSES 
Defined, joinder or dismissal upon defendant's motion, Rule 471(a). 
Discovery, nontestimonial evidence obtained from third persons upon accused 

person's motion, use of evidence, Rule 437(£). 
Dismissal, Uule 471(c) . 
• Joinder, Rule 471 (ll). 

RELEASE AGENCIES 
Generally, Rule 342. 

RELEASE OF DEFENDANT 
Agencies, Uule 342. 
Appearance, 

Defendant in custody, prescribing terms nnd conditions" Rule 321(c). 
Failure to show grounds for issuance of nrrest wnrl'tlnt, Rule 311. 

A1'l'estecl or l1etnlmnl })ersons, Rull\ 2·H. 
Bail, generally, this index. 
Before lmll during trial, Rule 341 et seq. 
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RULES OF CRIMINAL PROCEDURE 

RELEASE OF DEFENDANT-Continued 
Change in terms or conditions of release, Rule 341(c). 
Conditions, Rule 341(a). 

Change in terms or conditions of release, Rule 341(c). 
Informing defendant, Rule 341(b). 
Release agencies, collecting and reporting information, Rule 342. 
Violations, Rule 341(d). 

Detainec1 l)erSOns, promise to IIlmear, Rule 211(d). 
During trial, Rule 341. 
Ex parte hearings, limited release from detention, Rule 341(e). 
Fines and penalties, violation of conditions, Rule 341(d). 

Informing c1<.'fendant, Rule 341(b). 
Hearings, 

Change in tenns or conc1itions, Rule 341(c). 
Evidence, Rule 341(f). 
Limitec1 release from detention, Rule 341(e). 
Violation of conditions, Hull' 341(d). 

Informing c1efendant of conc1itions, penalties, ('tc., Hull' 341(b). 
Laci\: of prompt trial, Rule 722(b). 
Limite(l release from c1etention, Hule 341(e). 
Mandatory release, arrest<.'d or detained persons, Hull' 244. 
:\Iotions, 

Change in terms or conditions of release, Hule 341(c). 
Limited release from detention, Rule 341(e). 

Order of court, Rule 344(g). 
Penalties, violation of conditions, Hule 341(d). 

Informing defendant, Rule 341(b). 
Permissive release, arrested or detain<.'d persons, Rule 244. 
Pre-appearance release, informing of terms lit place of detention, Rule 241. 
Pretrial diversion, suspension of prosecution, filing of agreement and notice, 

Rule 442(e). 
Probation revocation hearing, terms and conditions, Rule 641(b). 
Scntt'nce pending, Rule 611. 
Speedy trial, lack of, Hule 722(b). 
'l.'erms of release, Hnle 341(a). 
Unsecured undertnkings, conditions of releasc, Hull' 341(b). 
Violation of conditions, Hnle 3'11(d). 

Informing defendant of penalties, Rule 841(b). 

REMAND 
Sentence and punishmcnt, 

Correction of disposition illegally made, Hule 632. 
Heduction of sentence, Hule 633. 

REMISSION 
Bail forfeiture, after entry of judgment, Hull' 343(b). 

REPORTS 
Discovery, tilis index. 
Expert reports, discovery, prosecuting attorlley to allow access, Rule 421(a). 
Physical examinlltions, examining physiciall, witnesses, Rule 433. 
Pleo. agreelllen ts, 

Defendant's background, nse of studies by court, Hull' 443. 
Hesults of investigations or examinations, aid of court in developing 

fllcts for discussions regarding disposition of case, Rule 441(c). 
Presentellce Investigation, generally, tilis index. 
Pretrial diversion, results of inyestigntions und exo.minations, nid of court in 

developing facts for discussions l'egarding disposition of case, null' 441(c). 
Helense agencies, Rule 342. 
'l'rial calendar, stat.uS of each case not set for trial, Rule 721(n). 
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RESEARCH 
Legal research, discovery, legal worl, product, Rule 421(b). 

RESTITUTION 
Pr\!trial diversion, conditions for suspension or dismissal of prosecution, 

Rule 442(a). 

RETIREMENT OF JURY 
Juries and Jurors, this index. 

RETURN 
Arrest warrant, Rule 224. 

Indictment, warrant upon, Rule 226(d). 
Citation, Rule 224. 
Summons, Rule 224. 

Indictment, summons upon, Rule 226(d). 

REVIEW 
Appeal and Review, generally, this index. 

REVOCATION OF PROBATION 
Generally, Rule 641. 

Probation and Parole, this index. 

RIGHT TO COUNSEL 
Attorneys, this index. 

RIGHTS OF DEFENDAN"/S 
Genernlly, Rule 711 et seq. 

Detained persons, Rule 212. 
Discovery, non testimonial evidence obtained from defendant upon prosecution 

motion, emergency procedure, Rule 434(b). 
Disposition hearings, presence of defendant, Rule 713. 
Ill\'estigatory depositions, 

Notification of rights, Rule 432(b, g). 
Ref URal to testify, Rule 432(1). 

New trial for enol's, Rule 552(a). 
Notice, inYestigatory depOSitions, Rule 432(b, g). 
Plnce of trinl, Uule 712. 
Plens of IlcImlssion, Rule 4·:!4(bj. 
Probation revocation hearing, informing defendant, Rille 641(a). 
Public right of IIccess to trial and other courtroom proceedings, Rule 714. 
QUe1itioning procedures, Rule 24~. 
Right to counsel. Attorneys, this index. 
Self-Illcrimination, genernlly, this index. 
Speedy Trilll, generally, this index. 
'.remj)orm·y deferml of public access, grounds, Rule 714(h). 
'erial, right of presence, Rule 713. 
"'aiver, 

Arrested or detnined persons, Rule 24~. 
Counsel, right to, Uule 711. 

Probation re\'oclltion hearing, Hille 641(b). 
Pleas of Il(lmlsslon, Rule 4H(Il). 
Hecorcling of proceedings, Rule 7Li4(1l). 
~'I'lal by full jury, stipulation as to folize of jury, Rule 511(b). 

RULES OF EVIDENCE 
Evidence, generally, this inclpx. 

SALIVA SPECIMEN 
Dlsco\'el'Y, nontestilnoniul evidence obtllined from defendnllt upon prosecu

tion lllotion, Uule 434(c). 

395 



RULES OF CRIMINAL PROCEDURE 

SATURDAY 
'1'imc, exclnsion from computation, Rule 753(a). 

SCHEDULING TRIALS 
Gcnerally, Hule 721 et seq. 

'l'rial Calendar, generally, this index. 

SCIENTIFIC TESTS 
Discoyery, this index. 
Nontestimonial evidence, cOlllparing, Rule 4~8. 

SCOPE OF RULES 
Generally, Rule 111. 

SEARCHES AND SEIZURES 
Detention without arrest warrant, Hule 211(b). 
Discoyery, cyidencc against defendant, furnished automatically by prosecut

ing attorney, Rule 422(a). 

SECRECY 
Inycstigatory depositions, Rule 432(f). 

;\'otification of rights, Rule 432(g). 

SE::LECTION 
Juries amI Jurors, this index. 

SELF-INCRIMINATION 
Detention hearings, tcstimony by defendant, admissibility at trial, Hule 344(e). 
Imlllunity frolll Prosccution, gcnerally, this index. 
Notification of rights, investigatory depositions, Rule 432(g). 

SENTENCE AND PUNISHMENT 
See, also, Fines anc1 Penalties, generally, this indl'x. 

Generally, Rille 611 et se(}. 
Commitment pending sentencing, Rule 611. 
Correction of meglll disposition, Rules 631, G32. 
Deferreil ill1position of Hentencc, Rule 641. 

Recording of procl'edings, Rule 754(n). 
DiS11Osition hearing, Hule 613. 
Excluded time periods, computing iimitation of prosecution time for trial, 

Rule 722(f). 
Guilty pIca or verdict, commitment or release pending sentencing, Rule 611. 
megal dispOsition, eorrection, Hules 631, 632 . 
. Tudgnl('nt, Rule 621. 
:\Iitigation, disposition hearing, defendant's right to present informatioll, 

Hule 613. 
Presentence Investigation, generally, this index. 
Reduetion of sentence, Hule 633. 
Release pending sentencing, Rule 611. 
Remand, 

Correction of disposition illegally made, Hule 632. 
Reduction of sentence, Hule 633. 

Re"ocntion of probation, Rule 641. 
'l'ime, 

Correction of disposition illegally made, Rule 632. 
Heductioll of sentence, Hule 633. 

SEQUESTRATION 
.Turies and .lurors, this index. 

SERVICE OF PROCESS 
Generally, Rule 7li2. 

Additional time nfter service by mail, Rule 753(b). 
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INDEX 

SERVICE OF PROCESS-Continued 
Attorneys representing party, Rule 752(b). 
Bail, sureties forfeiture for breach of condition, Rule 343(b). 
Citations, Rule 223. 
Costs, witnesses for defendant, Rule 731(b). 
Detention hearings, snmmoning witnesses, Rule 344(d). 
Discoyery, this index. 
Filing papers wlih court, Rule 752(d). 
Hearings, motions, notice, Rule 752(a). 
In-camera proceedings, notice and orders of comt, Rule 752(c). 
Information, Rule 223. 
'Mails and mailing, 

Additional time after service by mail, Rule 753(b). 
Time, Rule 753(c). 

Motions, time service required, Rule 752(a). 
Notice, 

Hearing of motions, Rule 752(a). 
Orders of court, Rule 752(c). 

Orders of court, notice, Rule 752(c). 
Subpoenas, Rule 731(d). 

Notice of orders of court, Rule 752(e). 
Summons, Rule 223. 

Indictment, summons upon, Rule 226(c). 
Time, Rule 752(a). 

Additional time after service by mail, Rule 753(b). 
Investigatory nontestlmonial evidence orders, Rule 436(c), 
l\lail, Rule 753(c), 

Written motions, time service required, Rule 752(a). 

SEVERABILITY 
Application of rnles, Rule 767. 

SEVERAL DEFENDANTS 
l\luItinle defendants, Trial, this index, 

SEVERANCE 
Pretrial motions, requests, Rule 451(c), 

SEVERANCE OF OFFENSES AND DEFENDANTS 
Generally, Rule 472. 

Collateral estoppel effect, Rule 472, 
Court's own motion, Rule 473. 
Substitution of judge on demand, Rule 741(a). 

SHORT TITLE 
Application of rules, Rule 766. 

» 
SHOWUPS 
Discovery, evidence against defendant, furnished automatically by prosecut

ing attorney, Rule 422(a), 

SICI<NESS 
.1udges and justices, disability during trial or after verdict or finding of 

guilt, Rule 741(e, g). 

SIGNATURE 
Detained persons, promise to appear, Rule 211(d). 
Informution, prosecuting attorney, Uule 231(b). 
Juries anll jurors, presiding memMl' signing verdict, Rule 531(a). 
l'l'etrial conference memorandums, Rttle 401. 
Pretrial diversion agreement, Rule 442(a). 

397 
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SI LENCE OF ACCUSED 
Advising of rights, detention, Rule 212. 
Appearance, informing of l'ight, Rule 321(a). 
Arrested or detained, procedure for questioning, Rule 243. 

SOUND MOTION PICTURES 
Trial, public excluded from courtroom, Rule 714(e). 

SOUND RECORDINGS 
Arrested or detained persons, questioning procedures, Rule 243. 
necording of proceedings, Rule 754(a). 

SPECIAL FINDINGS 
Trial without jury, Rule 511(e). 

SPECIAL RULES 
~~rial calendar administration, Rule 721(a). 

SPEEDY TRIAL 
Generally, Rule 722 et seq. 

Commencement of trial, Hule 722(e). 
Discharge for lack of prompt trial, Rule 722(a). 
Limitation of prosecutions, Rule 722. 

Excluded time periods, Rule 722(f). 
Time beginning to run, Rule 722(d). 

Motions, 
Discharge for lac], of prompt trial, Rule 722(a). 

Time for motion, Rule 722(c). 
Helease for lack of prompt trial, Rule 722(b). 

Time for motion, Rule 722(c). 
Pleas of admission, waiver of right, Rule 444(b). 
Release for lack of prompt trial, Rule 722(b, c). 
Statute of limitations. Limitation of prosecutions, generally, ante. 
'I'hlle, 

Limit on time before trial, Rule 722(a). 
Motions, discharge or release for lack of prompt trial, Rule 722(c). 

~'rial calendal', priorities in scheuuling criminal cases, Rule 721(b). 
Wah'el' of right, 

Pleas of admission, Rule 444(b). 
Pretrial diversion agrcements, Rule 442(a). 

STATEMENTS 
Discovery, this index. 
Nontestimonial evidence obtained from defendant upon prosecution motion, 

admissibility, Rule 434(f). 
Pretrial judgment of acquittal, particularizing statements of prosecuting 

attorney's witness, Rule 481(a). iii 

STATUTE OF LIMITATIONS 
Limitation of Prosecutions, generally, this index. 

STENOGRAPHIC RECORDINGS 
Recording of proceedings, Rule 754(a). 

STIPULATIONS 
Deferring pending proceeuings, uiscusslon regarding disposition of case, Rule 

441(b). 
Dismissal of information by prosecuting attorney, with prejudice, Rule 231(h). 
Plea agreements, aid of court in developing facts for discussions regarding 

disposItion of case, Hu1e 441(c). 
Pretrial conference, Hule 491. 
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STIPULATIONS-ContinuCd 
Prctrial divcrsion, 

Aid of COUl't in devcloping facts for discussion rcgarding disposition of 
case, Rulc 441(c). 

Conc('rning admissillility of ('\'idC'llc(' at trial if suspension of prosecution 
is terminlltt'd, Rule H2(a). 

Hi7,t' of jury, Rule iill(b), 

SUBMISSION TO JURY 
Generally, Hulc 531 ct seq. 

Juries and Jurors, this index. 

SUBPOENA DUCES TECUM 
Gt'nernlly, Hull' 731(c). 

SUBPOENAS 
Generally, Uule 731. 

Attendance of witnesses, Hnle 731(11). 
Contempt of court, failurl' to olley, Hull' 781(g). 
Dl'positions, this in<1('x. 
Form, attendallce of witnl'sscs, Hule 7;n(Il). 
Investigatory <1l'position!4, Rulc 432(b). 
Issuance, attendance of witncsscs, Hnlc 731(n). 
~rodifying, ulIl'cnsonublc or oppressive, Rule 731(c). 
~rotions, Quushing 01' modifying, ulll'casonable or oppressive, Rule 731(c). 
XOIll'('sldl'nt!4, Hule 731(e). 
Out of stnte witneSHl'S, Hull' 7:n(c). 
Plncl' or l'XamilllltiOll, taking dl'positions, Rule 7:31(f). 
Proof of sl'rvicl" of notiCl', filing, taking depositions, Hull' 731(f). 
QUashing, ullrl'IlS0lHlllle or oppressivc, Rule 731(c), 
Hecords nnd recordation, scaled until after disposition, Rule 731(b). 
HerYicc, Uule 731(d). 

Noticc of orders of court, Hule 702(c). 

SUBSTITUTION 
.Tudgl's Ilncl .Tllstic('s, this index. 

SUMMONS 
Generally, Unlc 221 l't seq. 

Allllcurnncl', gCI1l' rnll y, this indcx. 
Al'rt'st wal'rullt ;'l';ucd uftt'l' SUllllllOIlS, Uule 221(d). 
Cilncellntloll, unf;C'l'ved summons, Uulcs 225, 220(c), 
Detcntion henril1/.(~, witnesses, Hull' 8'14(d). 
l!'allul'e to respond, issuance of Itrrl'st wnrrant, Rule 221(e). 
Forlll, Rule 222; App, Form 0. 

ISHuance upon Indlctm(mt, Hnle 220(b). 
hltlictmt'ut, Hule 220. 
TSRUtlnC'l', Uult' 22Hb). 

Indictment, sumlllons upon, HulC' 220(0). 
l{l'('ordlng of pl'ocel'Clings, Rule 754(u). 
Ueturn, Hule 224. 

TlI(1ictml'lIt, SUlllmOIl~ upon, UulC' 220(d). 
:-;(\I.'\·lt'(I, Hnle 22a, 

It1dlctlllC'nt, summons upon, Hull' 220(c). 

SUNDAYS 
'1'i1l1l', I'Xc:ltlR!on from ('01l1\lutatiol1, UnIt' 7(l3(a). 

SUPPRESSION OF EVIDENCE 
:'Ilot\ons, HOUCI' by pI'ORC'cnt!llg ItttOl'l1cy ItS to time nllowctl, Hula 422(ll). 
prc-charge motions, Uule 4.61, 
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SUPPRESSION OF EVIDENCE-Continued 
Pretrial motions, Rule 461. 

Pleas of admission, review of denial of motion, Rule 444(d). 
Requests, Rule 451(c). 

SURETIES 
Bail generally, this index. 

SURGEONS 
Witnesses, examinations, Rule 433. 

SUSPENSION OF PROSECUTION 
Pretrial diversion, 

Agreements permitted, Rule 442(a). 
Filing of agreement and notice, Rule 442(c). 

TANGIBLE OBJECTS 
Disco"ery, evidence against defendant, furnished upon request, Rule 422(b). 

TAPE RECORDINGS 
Arrested or detained persons, questioning procedures, Rule 243. 
Proceedings, Hull' 754(a). 

TESTIMONY 
Evidence, generally, this index. 

TESTS AND TESTING 
DiscoverY, this index. 
Scientific tests, generally, this index. 

TIME 
Generally, Uule 753. 

Additional time aftl'r sel'Yice by mail, Uule 753(b). 
Appeul'I1!lce, Rule 311. 
Compntation, Uule 753(fI). 
Depositions, this index. 
Detention, length of dotention, Rule' 211(h). 
Detention heflrings, Rule 3-44(c). 

:\Iotions, probable clluse determination, Uule 344(b). 
Discoyery, this index. 
Holidays, exclUSion from computation, Uule 753(a). 
Indictment, 

Disposition of llontestimonial evidence obtained from third person upon 
t\ccnsed person's motion, Rule 437(h). 

Uetention of investigatory non testimonial evidence orders, Rule 436(h). 
Informations, this il1(lex . 
• 1 udges and jlH;ticcs, 

Demand fOl' substitution, UlIle 741(a). 
Motion to substitute for cause, Rule 741(c) . 

• Juries and jurors, 
Challenge for cHuse, Rule 512(c). 
Instructions, UlIle G23(c). 

Legal holidnys, oxclusion from computation, Rule 753(n). 
:\falls and mailing, 

Ad(lItionnl time nfter service by III ail , Rule 753(b). 
Service of process, Uule 753(c). 

Motions, this index. 
New trilll motion, Uule 552(c). 

Based Oil llewly-dlscoyered evidence, Uule 552(b). 
Notice, prosecuting attorneys, matters fUl'l1islJed, Uule 411. 
Order of court setting time, forms, App. Form 8. 
Plens of admiSSion, withdrawnl motion, Rule '144(e). 
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TI ME-Continued 
Post-trial motion of acquittal, Rule 551(c). 
Pretrial conference, Rule 411. 
Pretrial diverSion, termination of agrepments, Rule 442(e, f). 
Pretrial judgment of acquittal, 1lI0tions, Rules 411, 481(a). 
Pretrial motions, Rules 411, 451(b). 
Pretrial procedures, setting times, Rule 411. 
Saturdays, exclusion from computation, Rule 753(a). 
Sentence and punishment, 

Correction of disposition illegally llIade, Rule 632. 
Reduction of sentence, Rule 633. 

Service of Process, this index. 
Speedy trial, time limits for trial, Rule 722(a). 
Sundays, exclusion from computation, Rule 753(a). 
Trial, 

Setting date, Rule 411. 
'Temporary deferral of public access, Rule 714(c). 

TRANSACTIONAL IMMUNITY 
Immunity from prosecution, Rule 732(b). 

TRANSCRIPT OF RECORDS 
Generally, Rule 754. 

Access, Rule 754(c). 
Appearnnct', transmitting to different court for next proceeding, Rules 313, 

321(c). 
Audio-video recordings, Rule 754(b). 
Copying, Uule 754(c). 
Furnishing defendant copy at state expense, Rule 754(c). 
Grand jury, discovery, prosecuting attorney allowing access, Rule 421(a). 
Indigent defendants, furnishing copy at state expense, Rule 754(c). 
Inspection by public, Uule 754(c). 
:l\Iotions, furnishing defel1(Iant copy at stute expense, Uule 754(c). 
Photogl'aJ)hing, Uule 75'1(c). 
Prt'paratioll of transcript, Uult' 7\i4(d). 
Proceedings to be recorded, Rule 754(a). 
Public temporarily excluded from courtroom, Rule 714(d). 
Sound recordings, Uule 754(b). 
Stenographic recordings, Rule 754(b). 
Submission to jury, Rule 531(d). 
Transfer of prosecution, transmitted to court to which case is transferred, 

Rule 462(e). 

TRANSFER OF PROSECUTION 
Books and papers, transmittal to court to Which case is transferred, Uule 

462(e). 
('laim not precluded by waiver of right to trial by jury or failure to exercise 

peremptory chnllenges. Rule 4G4(d). 
Convenience of parties or witnesses, Rule 462(b). 
Disposition of motion after jury impaneled, Rule 462(e). 
Interest of justict', Rule 462(b). 
Oninion tt'stimony, 'Ise to support lotion, Rule 462(a). 
Peremptory challenges, transfer "laim not precluded by failure to exercise, 

Uule 442(c). 
Pluce of I'rial, Uule 712. 
Prejudice in county, district, etc., Rule 462(a). 
Pretrial motions, requests, Rule 451(c). 
Proceedings on trallsfcl\ Rule 462(e). 
Public opinion surveys, used to support motion, Rult! 462(a). 
Reconsideratloll of prior denlnl, sought ufter imnuneling of jury, Rult! 462(c). 
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TRANSFER OF PROSECUTION-Continued 
Relief not precluded by temporary deferrnl of public access to trial, Rule 

714(f). 
Reyiew of denial, sought after impaneling of jur~, Rule 462(c). 
Tl'emporary d('ferral of public access, trnnsfer not precluded, Rule 714(f). 
'l'ranscript of r('conl, trnnsfer to court to which case is transfene(l, Rule 

462(e). 
Waiver of right to trial by jury, tmnsfer not precluded, Rule 462(d). 

TRAVEL EXPENSES 
n('position, pn~'lllent 01' expenRes, Rule 431(g). 

TRAVEL RESTRICTIONS 
R('lease of defendant, condition of release, Rule 341(a). 

TRIAL 
Generally, Rule 511 et seq. 

Absence of defendant, 
Conduct of trial, Hule 713(b). 
gxcluded time perioa in computing limitation of nros('cution time for 

trial, Rule 722(f). 
Obtaining pres('nce of unexcused defendant, Rule 713(e). 

A('ql1ittal, motion for, Hule 522. 
Additional jurors, Hule 511(c). 
Audio-video l'ccordings, Dublie excluded from courtroom, Rule 714(e). 
('alendar. Trial Calendar, generally, this index. 
Cllse in chief, ordel' o.f parties proceeding, llule 521. 
Challenge of juror for cause, llule 512(c). 
Change of venue. Transfer of Prosecution, gene rnlly , this index. 
Closing arguments, order of parties nroceeding, Rule G21. 
Commencement, speedy trial, Rule 722(e). 
Courtroom open to publie, Rule 714(a). 
Court's own motion, mistrial for impossibility of proceeding, Rule 541. 
Credibility of eVidence, expression of personal opinion of court, Rule 523(d). 
Defendant's presenc(', Uule 713. 
Defenses which cannot be reflected in gcnel'lll verdict, declaration of find

ing by jury in verdict, Rule G3G(a). 
Deferral of public access, Rule 714. 
Delay, excluded time period in computing limitntion of prosecutions, Rule 

722(f), 
Deposi tions, 

Submission to jury, Rule 531(d). 
Substantive use on grounds of l111ayailability of deponents, Rule 431(h). 

Discharge of jury, Rule 521(h). 
l\Iistria1, Rule 513(11). 

Disruptive conduct by defendant, expulsi~1 from courtroom, Rule 713(b). 
Duration of temporary deferral of public access, Rule 714(c). 
Errol' in proceedings, mistrial, Uule G41.. 
ErI'or noticed by court, Rule 756. 
Excluded time period in computing limitation of prosecution time for trial, 

Rule 722(f). 
Excluding public from courtroom, Rule 714(d). 
gxcillsion of defendnnt, disruptivc concluct, Rule '713(b). 
Excusing defendant from being prescnt, Rule 713(b). 
Exhibits, submission to jl1l'Y, nule G31(c). 
Form of \'erdict, Hul() 535(a). 
General findiIl/.(S, tria1 without jury, Uule rill (e). 
General vcrdict, form, Uule G3G(n). 
Grounds for tempoL'ary deferrnl of public access, Uule 714(b). 
Guilty verdict. Verdict, post. 
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TR I AL-Continued 
Hearing on instructions, Rule 523(b). 
Impossibility of proceeding, mistrial, Rule 541. 
Instructions to jury, Rule 523. 
Judgment, Rule 621. • 
Juries and Jurors, generally, this index. 
Lesser included offenses, 

Several offenses, verdict, Rule 535(d). 
Trial motion for acquittal, Rule 522. 

Limitation of Prosecutions, generally, this index. 
Limits on time before trial, Rule 722. 
Misconduct, mistrial, Rule 541. 
Mistrial, Rule 541. 

Discharge of jury. Rule 513(h). 
Discovery rules 'fiolations, noncompliance by defendant, sanctions, Rule 

423(c). 
Failure of juror to respond in affirmative in poll of jury, Rule 535(e). 
Limitation of prosecutions for retrial, when time begins to run, Rule 

722(d). 
Post· trial motion for acquittal, Rule 551(a). 
Time, post-trial motion of acquittal, Rule 551(c). 
Unanimous verdict requirement, failure to reach, Rule 541. 

aLotion pictures, public excluded from trial, Rule 714(e). 
Motions, 

Acquittal, Rule 522. 
-Court's own motion, mistrial for impossibility of proceeding, Rule 541. 
Exclusion of exhibits from jury, Rule 531(c). 
Lesser included offenses, acquittal, Rule 522. 
Mistrial, Rule 551. 
Temporary deferral of public access, Rule 714(b). 

Multiple defendants, 
Mistrial, Rule 541. 
Order of parties proceeding, Rule 521. 
Verdict, Rule 535(c). 

1\Iultiple offenses, verdict, Rule 535(d). 
New Trial, genei'ally, this index. 
Objections, 

Instructions to jury, Rule 523(b). 
Objections after instructions, Rule 523(e). 

Preserving objections, Rule 755. 
Obtaining presence of unexcused defendant, Rule 713(c). 
Opening statements, order of parties proceeding, Rule 521. 
Order of parties proceeding, Rule 521. 
Orders of court, 

Acquittal motion, Rule 522. 
Obtaining presence of unexcused defendant, Rule 713(c). 

Peremptory challenges, juries, Rule 512(d). 
Personal opinion of court, expression, weight of evidence, Rule 523(d). 
Place of trial, Rule 712. 
Poll of jury, Rule 535(e). 
Post-Trial Motion for Acquittal, generally, this index. 
Prejudice to defendant or state, mistrial, Rule 541. 
Presence of defendant, Rule 713. 
Presentation of case in chief, order of parties proceeding, Rule 521. 
Preserving objections, Rule 755. 
Pretrial conference memorandum, Rule 491. 
Proceedings at trial, Rule 521 et seq. 
Public right of access, Rule 714. 
Rebuttal, order of parties proceeding, Rule 521. 
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TRIAL-Continued 
Recess of deliberations, sequestration of jury, Rule 532. 
Recording of proceedings, Rule 754(a). 
Recording of testimony, submission to jury, Rule 531(d). 
Rendering of verdict, dischfirge of jury, Rule 513(h). 
Required presence of defemlfint, Rule 713(b). 
Reservation of decision, trial motion for acquittal, Rule 522. 
Return of verdict, Rule 535(b). 

Poll of jury, Rule 535(e). 
Review of evidence, request by jury after retiring, Rule 533. 
Right to trial by jury, Rule 511(a). 
Rulings of court, preserving objections, Rule 755. 
Scheduling trials, Rule 721 et seq. 
Sealed verdicts, Rule 535(a). 
Setting date, time, Rule 411. 
Several offenses, verdict, Rule 535(d). 
Sound motion pictures, public excluded from courtroom, Rule 714(e). 
Sound recordings of trial, public temporarily excluded from courtroom, 

Rule 714(d). 
Special findings, 

Accompanied by verdict, Rule 535(u). 
Trial without jury, Rule 511(e). 

Speedy Trial, generally, this index. 
Stipulations, admissibility of specified evidence or depositions, termination 

or suspension of prosecution, Rule 442(a). 
Submission of exhibits, Rule 531(c). 
Suspension of prosecution, stipulations concerning admissibility of specified 

evidence or depositions, Rule 442(a). 
Temporary deferral of public access, 

Duration of deferral, Rule 714(c). 
Grounds, Rule 714(b). 
Means of deferral, Rule 714(d). 
Relief not precluded, Rule 714(f). 
Sound and visual recording of trial, Rule 714(e). 

~'ermination or suspension of prosecution, stipulations concerning admissi
bility of specified evidence or depositions, Rule 442(a). 

Time, 
Setting date, Rule 411. 
Temporary deferral of public access, Rule 714(c). 

Tran!>cript of record, 
Public temporarily excluded from courtroom, Rule 714(d). 
Submission to jury, Rule 531(d). 

Transfer of Prosecution, generally, this index. 
Unanimous verdict required, Rules 535(b), 541. 
Unexcused defendant, obtaining presence, Rule 713(c). 
Venue. Transfer of Prosecution, gencrally, this index. 
Verdict, Rule 535. 

Discharge of jury, Rule 513(h). 
Form, Rule 535(a). 
General verdict, form, Rule 535(a). 
Guilty verdict, 

Commitment or release pending sentencing, Rule 611. 
Disposition hearing, Rule 613. 
New trial motion, time for motion, Rule 552(c). 
Post-trinl motion of acquittal, Rule 551(b). 
Presentence investigation, Rule 612. 

Judgment, Rule 621. 
Lesser included offenses, 535(d). 
New trial motion, time for motion, Rule 552(c). 
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TR I AL-Continued 
Verdict-Continued 

Poll of jury, Rule 535(e). 

INDEX 

Rendering, discharge of jnry, Rule 521(11). 
Return, Rule 535(b). 

Poll of jury, Rule 535(e). 
Sealed vel'clict, Rule 535(a). 
Several defendants, Rule 535(c). 
Several offenses, Rule 535(d). 
Signed by presiding member of jury, Rule 531(n). 
Special findings accompanying, Hule 535(a). 
Submission of verdict forms to jury, Hule 531(b). 
Time for post-tl'ial motion of acquittal, Rule 551(c). 
Unanimity required, Rule 535(b). 

'Waiver, 
Presence of defendant, Rule 713(b). 
Trial by jury, Rule 511(a). 

,Veight of evidence, expression of personal opinion by court, Rule 523(d). 
Without jury, Rule 511(e). 

New trial, Rule 552(a). 

TRIAL CALENDAR 
Generally, Rule 721. 

Administration of calendar, general 01' special rules, Rule 721(a). 
Advancing, motion to advance, Rule 721(c). 
Assignment oi cases, Rule 721(a). 
Continuance, motion, Rule 721(d). 
Court control, Rule 721(a). 
Duty to report, Rule 721(a). 
General rules, administration of calendar, Rule 721(a). 
Motions, 

Advancement, Rule 721(c). 
Continuance, Rule 721(d). 

Priorities in scheduling criminal cases, Rule 721(b). 
Ueports, status of each case not set for trial, Rule 721(a). 
Special rules, administration of calendar, Rule 721(a). 

UNDERTAKINGS 
Rail, generally, this index. 

UNIFORM JURY SELECTION AND SERVICE ACT 
Challenge for cause, Rule 512(c). 
Challenge to process of selecting prospective jurors, Rule 511(d). 

UNRELATED OFFENSES 
JOinder, Rule 471(d). 

URINE SPECIMEN 
Discovery, nontestimonial evidence obtained from defendant upon prosecution 

motion, Rule 43<l(c). 

VENUE 
Change of venue. Transfer of Prosecution, generally this index. 
Waiver, pleas of admission, pleading to other offenses committed in state, 

Rule 444(e). 

VERDICT 
~'rial, this index. 

VIOLENT OFFENSES 
Detained persons, permitting arrest in lieu of release, Rule 211(c). 
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RULES OF CRIMINAL PROCEDURE 

VOICE EXEMPLARS 
Discovery, nontestimonial evidence obtained from defendant upon prosecutor's 

motion, Rule 434(c). 

VOICE IDENTIFICATION 
Disco\'ery, evidence against defendant, fUl'l1ished automatically by prosecuting 

attorney, Rule 422(a). 

WAIVER 
Accepting waiver of counsel, Rule 711. 
DepOSitions, 

Defense counsel presence, Rule 431(a). 
Perpetuation of testimony, defendant's right to be present, Rule 431(f). 

Detention hearings, Rule 344(b). 
Pleas of admission, Rule 444(b). 

Venue and formal charges, pleading to other offenses committed in state, 
Rule 444(c). 

Presence of defendant, trial and disposition hearing, Rule 713(b). 
Prosecution by indictment, Rule 232. 
Rights of Defendant, this index. 
Speedy trial" 

Pleas of admission, Rule 44<1(b). 
Pretrial diversion agreements, Rule 442(a). 

Trial by jury, Rulp, 511(a). 
Transfer of prosecution claim not precluded, Rule 462(d). 

Venue, pleas of admission, pleading to other offenses committed in state, 
Rule 444(c). 

WARNINGS 
Arrested persons, given at place of detention, Rule 241. 
Detained persons, Rule 212. 

Given at place of detention, Rule 241. 

WARRANTS 
Arrests, this index. 

WEAPONS 
Release of defendant, condition of release, Rule 341(a). 

WIRETAPPING 
Discovery, evidence aga~nst defendant, furnished automatically by prosecuting 

attorney, Rule 422(a). 

WITNESSES 
Generally, Rule 731 et seq. 

Costs, "~itnesses for defendant, Rule 731(b). 
Cross-examination, detention hearings, Rule 344(d). 
Depositions, generally, this index. 
Detention Hearings, this index. 
Discovery, this index. 
Expert witnesses, fees, witnesses for defendant, Rule 731(b). 
l!'ees, witnesses for defendant, Rule 731(b). 
Immunity from prosecution, investigatory depositions, Rule 432(h). 
Impeachment, pleas of admission, statements and judgments, Rule 444(f). 
Mental examinations, Rule 433. 

Discovery, disclosure by defendant, Rule 423(a). 
MotiOlls, 

Cost of service and witness fees for defendant paid by state, Rule 731(b). 
Pretrial judgment of acquittal, particularizing statements or depositions 

of prosecuting atto1'lley's witnesses, Rule 481(a). 
Oaths and affirmations, detention hearings, Rule 344(d). 
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W I TN ESSES-Continued 
Perjury, generally, this index. 
Physical examinations, Rule 433. 

INDEX 

Pretrial judgment of acquittal, motion, particularizing statements or deposi
tions of prosecuting attorney's witnesses, Rule 481(a). 

Subpoenas, generally, this index. 

WORDS AND PHRASES 
Court, application of rules, Rule 701. 
Related offenses, joinder or dismissal of defendant's motion, Rule 471(a). 
Unnecessary delay, appearance, Rule 311. 

WORK PRODUCT 
Discovery, Rule 421(b). 

Report on prospective jurors, disclosure by defendant, Rule 423(b). 

WRITINGS 
Motions, Rule 751. 

WRITTEN AGREEMENTS 
Pretrial diversion agreements, Rule 442(a). 

X-RAYS 
Discovery, nontestimonial evidence obtained from defendant upon prosecution 

motion, Rule 434(c). 

t 
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