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EMERGING TECHNOLOGIES IN LAW
ENFORCEMENT

R. Michael Cassidy, Chief, Criminal Bureau
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CONFRONTING GANGS IN YOUR COMMUNITY
Ed Flynn, Chief, Chelsea Police Department

Steven M. Salvatore, Sgt., Bureau of Criminal
Investigations, Connecticut State Police

Laurel H. Brandt, Assistant District Attorney,
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Donald Robitaille, Lt., Chelsea Police Depariment

WORKING WITH THE MEDIA

Thomas Samoluk, Director of Communications,
Assistant Attorney General

LaDonna Hatton, Assistant Attorney General,
Criminal Bureau

Kevin Cullen, Reporter, Boston Globe

Brent Larrabee, Chief,
Framingham Police Department
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THE OFFICE OF THE ATTORNEY GENERAL

ONE ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108-1698
TEL: (617) 727-2200 EXTENSION 2888 FAX: (617) 727-3251

HARSHBARG To: Chiefs of Police
gggngceneml ER From: Scott Harshbarger

JANE E. TEWKSBURY

Chief, Family and Community Crimes Bureau

JOHN S. SCHEFT
Project Director

I am pleased to inform you that the Elderly Protection Project has begun the third
component of its comprehensive training for police officers regarding elder abuse and exploitation.
The project previously developed recruit and in-service programs. This final component, the
advanced training seminars, will be presented at 16 regional two-day sessions around the state. Its
goal is to enable police officers to communicate more effectively with our elder citizens and,
through this improved communication, to enhance the appropriateness and effectiveness of the
response of officers to instances of elder abuse, neglect and financial exploitation. The training
also specifically addresses the specialized needs of mentally impaired elders and those involved in
instances of domestic violence.

An important aspect of these advanced sessions is the participation of staff members from
the Executive Office of Elder Affairs and local protective service agencies. As you know, these
local agencies are responsible for investigating elder abuse, neglect and financial exploitation
reports from local police departments and other mandated reporters. These agencies also provide
services to elders in need of assistance and can provide services to police who are dealing with
elderly individuals in their community. It is our hope that this joint training with protective services
workers will promote increased and continued collaboration between your department and the
local agency to enhance the quality of future responses to incidents involving elder victims.

A copy of the Elderly Protection Project’s schedule of these two-day seminars and an outline
of the subjects covered are enclosed; further information regarding specific site locations will be
available soon. The evaluations of those who have attended to date have been extremely positive.
They have found the program to be interesting, informative and above all, useful. Enrollment is
limited, so if your department wishes to participate, please register as soon as possible. To register,
please complete the enclosed form and return it with the registration fee of $15 per officer to this
office as soon as possible. Certificates of training will be issued to those who complete the course.

I look forward to the participation of your department in this program and the opportunity
to continue working with you to develop effective strategies to recognize, respond to, and reduce
elder abuse, neglect and financial exploitation.
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TOPICS COVERED

® DEMOGRAPHICS: Presents facts to inform the audience that they will be dealing with
more aud more older people in the future. By 2020, almost one in five in the United
States will be 65 and over, about the same percentage of older people as in Florida
today. The implications are becoming more apparent. As the demographics of this
country move us toward an older society, contacts between law enforcement and
older citizens will increase, especially given the shift towards community policing.

@ MYTHS AND FACTS OF AGING: Provides information that accurately portrays the
capabilities of older people, and looks to break down certain siereotypes that peopie
bring to their interactions with the elderly. Chronological age and functional age
are not the same -— about 80% of those over 65 are fully capable of carrying on
normal life activities; 81% live with their families and are homeowners. This "real"
picture of the elderly not only serves as the basis for greater understanding, which
leads to more effective communication, it also underscores the importance of police
efforts to intervene in domestic situations and to respond to financizl expioitation.

® FEAR, VICTIMIZATION, AND VULNERABILITY: Discusses the sources of fear and
vulnerability that characterize the elderly’s perceptions of and/or experience with
crime. This section has important implications for effective crime prevention which,
under a community policing orientation, is increasingly viewed as a department-wide
responsibility. The training aiso coffers imsight on how to deal with the elderly

victim/witness.

e COMMUNICATING WITH THE ELDERLY: Inferms participants of teaching, interview,
and behavioral techniques that can help them deal with the hearing and seeing
preoblems experienced by some older pecple. Through the use of videotape scenarios,
participants will examine common interaction failures and then observe ways to be
more sensitive to "clues,"thus engaging in "service-oriented"communication.

® THE VALUE OF SPECIALIZED TRAINING: Introduces the audience to the
Milwaukee Study. Within the context of the elderly, this study demonstrates that the
nature of the police response is more significant in the citizen’s mind than technical
job proficiency. By exposure to the Milwaukee experience, officers will comprehend
the value of enhanced communication skills and be more willing to integrate these

approaches into their work.



CRIMINAL INVESTIGATION: Offers s checklist approach to investigators embarking
on an elder abuse investigation. Emphasis is piaced on report writing skiils and
photographs of the sece and any injuries. Much of the material bas been developed
from techniques employed in domestic violence cases. Clearly, organized approaches

to investigation yield positive outcomes in court.

FINANCIAL EXPLOITATION: Examines the three categories of financial exploitation
and the role of the police officer in preventing and investigating these kinds of crime.
Financial expleitation is perpetrated by: (1) Caretakers, who take advantage of their
personai relationships to misuse the elders’ funds; (2) Fiduciaries, who use their
professionai position (e.g.,as a lawyeror financial advisor) to divert assets for their
own purposes; and (3) Scam Artists, who are strangers to the elderly victims they
swindle through the use cf various fraud schemes. Beyond familiarity with these
categories, participants will learn important investigative steps as well as approaches
they might empley to educate the public.

THE EILDER ABUSE REPORTING LAW AND WORKING WITH PROTECTIVE
SERVICES: Covers the fundamental relationship between law enforcement and local
protective service workers —- mandated reporting requirements, the nature of the
protective services investigation and family intervention.

DOMESTIC VIOLENCE AND CHAFPTER 209A: Reviews the whele panoply of laws
concerning demestic violemce — restraining orders, mandatory arrest, civil liability
cencerns and so forth -- within the context of the elderly victim. Increasingly, a
greater percentage of these calls involve elderly victimas. The police fumctior can
become ail the more complicated when, as is often the case, elderly victims oppose
police intervention because they fear that removing the abusive caretaker will result
in their being institutionalized. )

MENTAL HEALTH ISSUES AND CHAPTER 123: Analyzes Chapter 123 from the
street officer’s and supervisor’s perspective. Ofiicers know that being an effective
community presence means more than enforcing laws, but they are concerned about
being sued and upsure of their suthority in mental health matters. Increasingly,
clders are finding themselves in abusive situations caused by their mentally ill
caretakers. In these instances, officers may employ Chapter 123 to good advantage.
Aside from elder cases, Chapter 123 applies in 2 myriad of situations and, as a
consequence, is an essential body of knowledge for any officer.

MISSING PERSONS AND ALZHEIMER’S DISEASE: Looks at the characteristics of
elderly wanderers and advocates an immediate response that eelists the support of

local agencies.

CASE STUDY PANELS: Presents a series of case studies where officers and
protective service workers will have the opportunity to interact and discuss their
respective roles and responses. There will alse be the opportunity to apply the
knowledge gained during the seminar. This format will likely stimulate discussion
on other issues of mutual concern and has proven, in other trainings, to be a

valuable and enjoyable exercise for participants.
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SCHEDULE

The Elderly Protection Project will hold sixteen (16) regiomal, two-day, advanced law
enforcement trainings. The Attorney General is pleased that Secretary Frank Ollivierre and staff
from the Executive Office of Elder Affairsand its local protective services agencies will participate

in and help to present the trainings.

The schedule below indicates training dates and the participating protective service agencies
and police departments fron: the corresponding cities and towns.

For further information on course locaticns or other details, please call or write;

JOBN SCHEFT, DIRECTOR
ELDERLY PROTECTION PROJECT
OFFICE OF THE ATTORNEYGENERAL
ONE ASHBURTON PLACE, 18TH FLOOR
BOSTON, MASSACHUSETTS 02105-1698
(617) 727-2200, EXTENSION 2888

SEPTEMBER 22-23, 1993

Montachusett Home Care Corporation

Ashburnham, Ashby, Ayer, Berlin, Bolton,
Clinton, Fitchburg, Gardner, Groton,
Hubbardsten, Lancaster, Lunenberg,
Leominster, Pepperell, Princeton, Shirley,
Sterling, Templeton, Townsend,
Westminster, Winchendon

OCTOBER 6-7
Elder Services Of Berkshire County, Inc.

Adams, Alford, Becket, Clushire,
Clarksburg, Dalton, Egremont, ¥lorida,

Great Barrington, Hancock, Hinsdale,
Lanesborough, Lee, Lenox, Monterey,
Mount Washington, New Ashford, New
Marlborough, North Adams, Otis, Peru,
Pittsfield, Richmond, Sandisfield, Savoy,
Sheffield, Stockbridge, Tyringham,
Washington, West Stockbridge,
Williamstown, Windsor

OCTOBER 20-21

Baypath Senior Citizens Services, Inc.

Ashland, Dover, Framingham, Holliston,
Hopkinton, Hudsc-, Mariborough,
Natick, Northborough, Sherborn,
Southborough, Sudbury, Wayland,
Westborough



Tri-Valiey Elder Services, Inc.

Bellingham, Blackston, Brookfield,
Charlton, Douglas, Dudley, East
Brookfield, Franklin, Hopedale, Medway,
Mendon, Milford, Millville, Northbridge,
North Brookfield, Oxford, Southbridge,
Spencer, Sturbridge, Sutton, Upton,
Uxbridge, Warren, Webster, West
Brookfield

OCTOBER 27-28
Elder Services Of Cape Cod and The Islands, Inc.

Barnstable, Bourne, Brewster, Chatham,
Chilmark, Dennis, Eastham, Edgartown,
Falmouth, Gay Head, Harwich, Mashpee,
Nantucket, Oak Bluffs, Orleans,
Provincetown, Sandwich, Tisbury, Truro,
Weilfleet, West Tisbury, Yarmouth

NOVEMBER 3-4

Elder Home Care Services Of The Worcester Area,
Inc.

Auburn, Barre, Boylston, Grafton,
Hardwick, Holden, Leicester, Millbury,
New Braintree, Oakham, Paxton, Rutland,
Shrewsbury, West Boylston, Worcester

NOVEMBER 15-16
Health And Education Services, Inc.

Danvers,Marblehead,Middieton, Peabody,
Salem

Senior Home Care Services, Inc.
Beverly, Essex, Gloucester, Hamilton,
Ipswich, Manchester, Rockport, Topsfield,
Wenham

Greater Lynn Senior Services, Inc,

Lynn, Lynnfield, Nahant, Saugus,
Swampscott

DECEMBER 1-2
Western Massachuseits Elder Care

Belchertown, Chicopee, Granby, Holyoke,
Ludlow, South Hadley

Greater Springfield Senior Services, Inc.

Agawam, Brimfield, East Longmeadow,
Hampden,Holland,LongmezdowMonson,
Palmer, Springfield, Wales, West
Springfield, Wilbraham

DECEMBER 8-9

Coastline Elderly Services, Inc.

Acushnet,Dartmouth, Fairhaven,Gosnold,
Marion, Mattapoisett, New Bedferd,
Rochester

Bristo] Elder Services, Inc.

Attieboro, Berkley, Dighton, Fall River,
Freetown, Mansfield, North Attleborough,
Norton, Raynham, Rehoboth, Seekonk,
Somerset, Swansea, Taunton, Westport

JANUARY 19-20, 1994

Boston Senior Home Care
Central Boston Elder Services, Inc.
Southwest Boston Senior Services

All of the neighborhoods and areas. of
Bosten

JANUARY 26-27
Chelsea/Revere/Winthrop Elder Services

Chelsea, Revere, Winthrop

FEBRUARY 9-10

Health & Social Services Consortium, Inc.
(HESSCO)

Canton, Dedham, Foxborough, Medfield,
Millis, Norfolk, Norwood, Plainvilie,
Sharon, Walpole, Westwood, Wrentham

South Shore Elder Services, Inc.
Braintree, Cohasset, Hingham, Holbrook,

Hull, Milton, Nerwell, Quincy, Randolph,
Scituate, Weymouth



FEBRUARY 23-24

Minuteman Home Care Corporation

Acton, Arlington, Bedford, Boxborough,
Burlington, Carlisle, Concord, Harvard,
Lexington, Lincoln, Littleton, Maynard,
Stew, Wilmington, Winchester, Woburn

'West Suburban Elder Services, Inc.

Belmont, Brookline, Needham, Newton,
Waltham, Watertown, Wellesley, Weston

MARCH 16-17
Somerville-Cambridge Elder Services, Inc.

Cambridge, Somerville
Mystic Valley Elder Services, Inc.

Everett, Malden, Medford, Melrose, North
Reading, Reading, Stoneham, Wakefield

APRIL 67
Highland Valley Elder Services

Ambherst, Blandford,Chester, Chesterfield,
Cummington, Easthampton, Goshen,
Granville, Hadley, Hatfield, Huntington,
Middlefield, Montgomery, Northampton,
Pelham, Plainfield, Russell, Southampton,
Southwick, Tolland, Westfield,
Westhampten, Williamsburg, Worthington

Franklin County Home Care Corporation

Ashfield, Athol, Bernardston, Buckland,
Charlemont, Colrain, Conway, Deerfield,
Erving, Gill, Greenfield, Hawley, Heath,
Leverett, Leyden, Monroe, Montague, New
Salem, Northfield, Orange, Petersham,
Philipston, Rowe, Royalston, Shelburn,
Shutesbury, Sunderland, Warwick,
Wendell, Whatley

APRIL 20-21
Old Colony Elder Services, Inc.

Abington, Avon, Bridgewater, Brockton,
Carver, Duxbury, East Bridgewater,
Easton, Halifax, Hanover, Hanson,
Kingston, Lakeville, Marshfield,
Middleborough, Pembroke, Piymouth,

Plympton,Rockland,Stoughton, Wareham,
West Bridgewater, Whitman

MAY 18-19
Elder Services Of The Merrimack Valley, Inc.

Amesbury, Andover, Billerica, Boxford,
Chelmsford, Dracut, Dunstable,
Georgetown, Groveland, Haverhili,
Lawrence, Lowell, Merrimac, Methuen,
Newbury, Newburyport, North Andover,
Rowley, Salisbury, Tewksbury,
Tyngsborough, Westford, West Newbury



TRAINING AGENDA

FIRST DAY

Registrotion
8:30 a.m. - 9:00 a.m.

DEMOGRAPHICS AND THE ELDER
POPULATION: THE IMPLICATIONS
FOR POLICE

$:30 a.m. - 9:30 a.m.

MYTHS AND FACTS OF AGING
9:45 a.m. - 10:00 a.m.

FEAR, VICTIMIZATION AND
VULNERABILITY: HOW TO DEAL
WITH THE ELDERLY
VICTIM/WITNESS

10:0¢ a.m. - 11:60 a.m.

Morning Break
11:00 g.m. - 11:15 a.m.

COMMURICATING WITH THE
FELDERLY
11:15 a.m. - 12:00 p.m.

THE VALUE OF SPECIALIZED
TRAINING: THEMILWAUKEE STUDY
12:00 a.m.- 12:30 p.m.

Lunch
12:30 p.m. - 1:15 p.m.

INVESTIGATION: THE VALUE OF
REPORTS AND PHOTOGRAPHS
1:15 p.m.- 1:45 p.m.

FINANCIAL EXPLOITATION
1:45 p.m. - 3:30 p.m.

Afternoon Break
2:30 p.m.~ 2:45 p.m.

FINANCIAL EXPLOITATION
2:45 p.m. - 3:30 p.m.

SECOND DAY

THE ELDER ARUSE REPFORTING LAW
AND WORKING WITH PROTECTIVE
SERVYICES

8:30 a.m. - 10:00 a.m.

Momnirg Break
10:00 a.m. - 10:15 a2.m.

DOMESTIC VIOLENCE
10:15 p.m. - 11:00 p.m.

CHAPTER 123 AND MENTALHEALTH

ISSUES
11:00 a.m. - 11:45 8.m.

MISSING PERSONS AND

ALZHEIMER’S DISEASE
11:45 p.m. - 12:45 p.m.

Lunch
12:45 p.m. - 1:30 p.m.

WORKSHOP: CASE STUDIES IN
ELDER ABUSE, NEGLECT, AND
EXPLOYTATION

1:30 p.m. - 2:30 p.m.

Afternoon Break
2:30 p.m. - 2:45 p.m.

Course Evaluation
2:45 p.m.- 3:00 p.m.

WORKSHOP & NETWORKING
Continued
3:00 p.m.- 3:25 p.m.

Participants Receive Certificates
3:25 p.m. - 3:30 p.m.
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REGISTRATION FORM

POLICE DEPARTMENT:

Address:

Telephone Number:

TRAINING DATES:

PARTICIPANTS
lls;AW: POSITION:
?GAAM: POSITION:
;}AIWE: POSITION:
.‘;:Am: POSITION:
I%AM: POSITION:
?\}AM: POSITION:
;AME: POSITION:
I%AME: POSITION:
IQGAME: POSITION:
?M POSITION:

PLEASE RETURN YOUR REGISTRATION FORM TO:

Attorney General Scott Harshbarger
Attention: Jeff Donchue, FCCB
One Ashburton Place, 18th Floor

Boston, Massachusetts 02108-1698
(617) 727-2200, extension 2889



MEMORANDUM

TO: Massachusetts Chiefs of Police
FROM: Diane Juliar |
DATE: November 23, 1993

RE: 1994 lLegislative Proposals

Following are brief summaries of several bills affecting
police filed by this office for consideration in the 1994
legislative session. Although we obtained input fr-wm various
police chiefs and officers prior to filing the legi. lation, we
continue to welcome comments on both the desirability and
specifics of the proposed statutes.

(1) Elder abuse reporting to police.

The current statute, modeled after the original child
abuse reporting law, provides for substantiated cases of elder
abuse to be reported only to the DA’s office. The child abuse
statute subsequently was amended to provide for reporting to
both the DA and local police simultaneously. The proposed
amendment, suggested by a Chief, would parallel the later
amendment to the child abuse reporting statute. The same
procedures developed to ensure coordinated child abuse
investigations could be utilized by DAs and police conducting
elder abuse investigations.

(2) and (3) Police powers under C. 209A. The need for
both of these bills became clear in our annual statewide police
trainings on domestic violence and from questions received from
District Attorneys’ offices throughout the course of the past
year. These bills would clarify two issues regarding which
there is ambiguity and, as a result, some disagreement in
interpretation of C. 209A.

(2) Arrests in Substantive Dating Relationship Situations

The first would make clear that the police can act
when they have probable cause to believe that there is a
"substantive dating relationship" and do not need to wait for
court intervention. This type of relationship is covered in
the definition of "family or household member", but separated
out by the use of language referring to the court determining
whether this status exists. It is inconsistent with the



recognized intent of C. 209A which is to allow prompt police
action to protect victims of domestic violence. While many
prosecutors and police believe that police currently can act
when they have probable cause to believe that a substantive
dating relationship exists, others do not, or simply aren’t
sure, because of the ambiguous language of the current statute.

(3) Interjurisdictional Arrest Authority

This amendment would clarify police authority to make
arrests in their own Jjurisdiction for crimes committed in
another jurisdiction, based upon probable cause conveyed to
them by law enforcement officers in the other jurisdiction, in
circumstances where arrest is the "preferred response" but not
mandatory under C. 209A. It would make clear that they gan
make arrests in these circumstances, although they still would
not be mandated to do so. Again, this would clarify an issue
about which there currently is substantial uncertainty and
would further the clear intent of the statute, as it has been
interpreted in court decisions.

(4) Ex Parte Temporary Protective Order Under C. 20927

This legislation would allow the statutory provisions
currently used to obtain a temporary protective order under C.
209A when the court is closed to be utilized in circumstances
where the complainant is unable to appear in court without
severe hardship because of the plaintiff’s physical condition.
That is, it would allow an elderly or infirm victim who would
need to be transported to court in a wheelchair, or who was
hospitalized, to obtain a temporary order, with the assistance
of a law enforcement authority, by phone. It would also
explicitly recognize the fact that the court might have to go
to the victim, if the victim can’t otherwise come to the court,
for the later adversarial hearing.

(5) Amendments to the Stalking Law

Since the stalking law was enacted in 1992, police
cfficers and district attorneys have expressed concerns
regarding cases that the law, as drafted, does not reach.
After listening to the problems voiced by law enforcement
officials -- many elicited at the 1992 Domestic Violence
Conference -~ the Attorney General’s Office drafted amendments
to the law which are designed to remedy several major areas of
concern.

The proposed legislation has four parts. First, the
lecislation simplifies the underlying elements of the crime of
stalking by deleting the "threat" element. By removing this
element, the Commonwealth would not have to plead and prove
that the conduct included an actual, express threat to the
victim, as long as it was shown that the defendant intended to
place the victim in imminent fear. This important amendment
will substantially ease the burden in charging and prosecuting
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stalking cases. If this legislation is enacted, the remaining
elements of the crime of stalking will be:

* wilfully, maliciously, and repeatedly

* following or harassing another

* with the intent to place that person in imminent fear of
death or serious bodily injury to that person [or another
-- see below].

Second, the bill provides that outstanding restraining
orders issued by other states will be valid in Massachusetts
for purposes of charging under the stalking law. This means
that a defendant cannot escape prosecution and the strict
penalties under subsection (b) of the stalking law simply
because an outstanding restraining order was issued by another
jurisdiction.

Third, the bill provides that conduct described in the
statute which is intended to put the victim in imminent fear of
injury to another, not just of injury to herself, is also
covered. This amendment recognizes that a stalker may threaten
the victim with harm to her child, or to her new boy friend,
and a defendant engaging in such conduct would be equally
culpable.

Fourth, the stalking amendments allow the Commonwealth to
bring a stalking case in any county where any element of
stalking occurred. Thus, if the victim was threatened at her
home in Malden, then repeatedly harassed at her parent’s home
in Pittsfield, with the harassment providing the final element
of the crime, the charge clearly could be brought in her "home"
court of Malden.

(6) Firearms legislation

Legislation has been proposed to address the danger posed
by firearms in domestic violence situations. While adjustments
are still being made, the current draft of the legislation does
the following:

* Prohibits the issuance of an FID card or license to carry
to any person against whom there is an outstanding domestic
violence restraining order.

* Provides for the automatic suspension of an FID card or
license to carry when a domestic violerice restraining order
is issued against the card holder; the suspension period
must be at least as long as the duration of the order.
There is a special provision addressing situations when the
order is subsequently invalidated or vacated.

* Provides that an FID card or license to carry be suspended
by operation of law upon the holder’s conviction of a
felony or a controlled substance offense, with notice given
to the licensing authority.
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Provides that if an FID card or license to carry is
suspended based upon issuance of a domestic violence
restraining order, the holder may have a speedy hearing for
its return in court, at the ten day hearing, with notice
and an opportunity to be heard provided to the licensing
authority.

Requires FID cards to be renewed every five years to allow
periodic review of a cardholder’s record, and establishes
an expiration schedule for current FID cards.

Increases the application fee for FID cards and licenses. to
carry and renewals.

Requires the licensing authority and the court to forward
all action taken on FID cards and licenses to carry to the
commissioner of public safety for inclusion in the criminal
justice information system.

Requires the commissioner to search the statewide domestic
violence recordkeeping system to determine if an applicant
for an FID card or license to carry has a domestic violence
restraining order in effect against him/her and to notify
the prospective licensing authority.

Prohibits the issuance of a temporary license to carry to
nonresidents or aliens against whom there is an outstanding
domestic violence restraining order.

Permits the suspension of and prohibits the renewal of a
temporary license to carry for nonresidents or aliens if a
domestic violence restraining order is issued against the
license holder or if the license holder is convicted of a
felony or a drug-related offense.

S071WPPJIDS
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G.L. c. 218:

B 2936 chapeer ;2 l ?

TEE COMMONWEALTE OF MASSACEUSETTS
In che Year On= Thousand Nine Hundred and Nine¢y-zhree
AN ACT RELATIVE 0 MEDIZAL FACIL-TIES ACCESS.

Be it enaczed by cre Ssnate and Hcuse of Represancatives in Gereral Court
assambled, and by the avthority of the same., 35 follows:

Chapter 268 cf <22 Seressl Lawe is hereby amengnd by insezsing after sac-
gion 1200 =he 2allowing SECLIJN:T

Secrion -2CE. As used in tais ssctisn, tne Sollowing words shalltnave the
foliowinyg meanirngs:-

*nedical facillty*, any medical office, moedizal clinic, medical laborste=
ty¥. 2r hogpital.
s. *Nosica", (4; recelp: of o= .ava:ennsl Of thie consents ¢f 2 court drder
srohinizsing slocking 2f a medical facility: (ii) Szal rzeguest by an Qu:hotizas
pepregantasive of o medical facility, o¢ law enfozcexmer: cfficial to velzzir
fren obsifucclng access to a nadical Easilicty: cr 7iil) written poated ndtice

cutsida the antcance.to a medical Faciliczy to refrair from osstzucting access
to a medical fsellizy.

Whoevar knowingly opztczucts enery t5 ¢- desarctuce from eny medical faclli-
ty or Wwhe enters or remkins in any medical facility 85 as to iopede the provie
sion of medical services, zftec notlce %2 refraln from such cbet=uctisn or in-

A ]

tezference. shall be punished for he Eizs:t offerme by a fine of not more than
one ‘thousand dollare or not more tham six months in 3all or a house of currec-
tion ©or bosth, ané E=r each subsequent violation of this sectich by a Zine of
not less than five hundred deliars and not more than Five thougand dcllars er
not mare than zwo ané one-half years 1n jail or a house of serrectlen or both.
These penaltias !hlli ba in ad2ition o any penaltiee impozed for violazion of
a court order.’

2 perscn  wac knowingly obztructs ensry to or departure f£rom such Dedical
facilisy G wag eﬁ:e:a or remaing in luc:'facllztg 80 &5 t¢ impede th: previ-
sign ¢f medical services afte: notice zo refrain frocm such chstruction oz in-
:5:£e:cn;5, ;;y be arceszed by a shesifi. depuiy sherifZ, conztable, or police.

offizer.



L1

95:5 ) pEOJ-ul 3‘:41:95 undec the prav:t-o:u
) : whose gi
Y wedisa. £8GiascY

...gd 6z Which h2§ TsRROn 1 belisve thaz any
B! this gestion mave sean ViOLd*®

P < engage in cCONEUST prageribed Rarein may eoroence
dr30n 3z earisty L8 aponl ¢ .
& civi) acsien fos iniwactive and other equitable relipf, ineluding the aaard
vil aetien £or 1nuastiy )
. es. Said civil action shall oe instituted
9! compgzgarory and exespissy darag

aither in pupesiss cour: £oI INE county in which the comduct complained of oc-
curred, or ls :he supagsor cour: £oT NP covnty in wnich any pezscn or antiry
Conpiained 22 ces:des o has 3 p:jg:igll p-ace Of buginszi. An aggcieved fp-
=llity whaics prava..s 1o ar ace .00 autascized by :R1s parzagraph, in additien
to athes Cazsges, eha.l ke cazitles To an avazé 2f the cosis of the litigatien
ard iuiig;;;;. Atzconey's feeg in an amouns to be fixed by the cour:.

Nothing nereir snal. br conztzued 3O inzezfere with any righes provided by
ctapte: one sundsec snd 214y A oI by ke fedcral Labor-Mandsemens Act of 1947

9T 2Sgher ignzs eI engage 1N peazeful picketing which does ng: ubs::u::‘onh:y

G2 dapisuse.

4
Kouse 2¢ Repreecntatives, Deosoder E*\ , 1993,

Passed va enacced, » Spaaker.

’ﬁ
I Senate, Oztoner ;Rb , 1993.

pesaed to be eraczed, LI ‘ LA E;i’% , Pzasident.
v Nm’“b‘.' 1931,

Agoroved,

3119 fm
() U, b

Governer.




The Conmontuenlth of Massachusetts

IN THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY-

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the

authority of the same, as follows:

SECTION 1. .
Chapter 265 of the General Laws is hereby amended

by inserting after section 131, as appearing in the 1932
Official Edition, the following section: -

Section 13J. (a) For the purposes of this section the
following words shall, unless the context indicates otherwise,
have the following meanings:

"Bodily injury", substantial impairment of the physical
condition including any burn, fracture of any bone, subdural
hematoma, injury to any internal organ, any injury which occurs
as the result of repeated harm to any bodily function or organ
including human skin or any physical condition which
substantially imperils a child's health or welfare.

"Child", any person under fourteen years of age.

"Person having care and custody", a parent, guardian,

NOTE. — Use ONE side of paper ONLY. DOUBLE SPACE. Insert additional leaves, if necessary.



employee of a home or institution or any other person with’
equivalent supervision or care of a child, whether the
supervision is temporary or permanent.

wgubstantial bodily injury"”, bodily injury which creates a
permanent disfigurement, protracted loss or impairment of a
function of a body member, limb or organ, or substantial risk
of death.

(b) Whoever commits an assault and battery upon a c¢hild and
by such assault and battery causes bodily injﬁry shall be
punished by imprisonment in the state prison for not more than
five years or imprisonment in the house of correction for not
more than two and one-half years.

Whoever commits an assault and battery upon a child and by
such assault and battery causes substantial bodily injury
shall be punished by imprisonment in the state prison for not
more than fifteen years or imprisonment in the house of
correction for not more than two and one-half years.

. Whoever, having care and custody of a child, wantonly or
recklessly permits bodily injury to such child or wantenly
or recklessly permits another to commit an assault and battery
upon such child, which assault and battery causes bodily injury,
shall be punished by imprisonment for not more than two and one-
half years in the house of correction.

Whoever, having care and custody of a child, wantonly or
recklessly permits substantial bodily injury to such child or

wantonly or recklessly permits another to commit an assault and

battery upon such child, which assault and battery causes



substantial bodily injury, shall be punished by imprisonment in
- the state prison for not more than five years, or by
imprisonment in a Jjail or house of correction for not more
than two and one-half years.
SECTION 2. The second paragraph of section 1 of chapter
273 of the General Laws, as appearing in the 1992 Official
Edition, is hereby amended by striking out the first sentence.
SECTION 3. Chapter 127 of the General Laws, as appearing
in the 1992 0Official Edition, is hereby amended by inserting
in section 133, line 4 after the words "thirteen B", the words:

"thirteen-J".
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TOM REILLY, DISTRICT ATTORNEY, MIDDLESEX COUNTY

GUIDELINES FOR COMPLIANCE WITH MANDATORY ARREST
PROVISTONS OF_ DCMESTIC ABUSE T.AW, G.L. c.209A

October 1993

INTRODUCTION
These guidelines are intended to assist police
officers in complying with the mandatory arrest provision
of the Abuse Prevention Law, G.L. c. 209A, §6(7). While
response to the 1990 amendments to the Law has been
extraordinary, resulting in a significant increase in the
issuance of restraining orders, police officers have
raised several practical problems as to compliance in
certain situations: when the defendant has violated the
restraining order by telephoning the wvictim; when he
cannot be located immediately; when he is located in
another city or town; or when he is located in a
dwelling. These guidelines are intended to assist police
officers in making lawful arrests under these

circumstances.
DISCUSSION

I. MANDATORY ARREST FOR VIOLATIONS OF
RESTRAINING ORDERS.

The 1990 amendments to the Abuse Prevention Law
created a mandatory arrest provision for violations of

restraining orders in G.L. c. 2094, §6(7). Under the law,
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a police officer who has probable cause to believe that a
criminal provision of a domestic abuse restraining order
has been violated is reguired to arrest. Probable cause
exists if the police officer receives credible information
that (1) a provision of a restraining order, violation of
which is a criminal offense (%criminal provision®), was
violated, (2) the defendant is the subject of that order,
and (3) the order was in effect at the time of the
violation.

This provision is unique in that, if there is probable
cause, a police officer does not have the discretion to
determine whether or not to make an arrest. Information
received from the wvictim that a restraining order was
violated, if credible, is enough to provide probable cause
and mandate an arrest. Only if the officer believes that
the victim is not telling the truth or learns that no
restraining order was in effect may he or she decline to
arrest.

The mandatory arrest portion of the Abuse Prevention
Law, G.L. ¢c. 2092, §6, states:

Section 6. Whenever any law
officer has reason to believe that a
family or household member has been
abused or 1is in danger of Dbeing
abused, such officer shall use all
reasonable means to prevent further
abuse. The officer shall take, but

not be 1limited +to, the following
actions:
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(7) arrest any person a law
officer witnesses or has probable
cause to believe has violated a
temporary or permanent vacate,
restraining, or no-contact order or
judgment issued pursuant to [G.L. c.
209A and related provisions].

This provision requires a police officer to make an
arrest whenever the officer determines there is probable
cause that the defendant has violated a criminal provision
of a restraining order of the types listed in G.L. c.
2097, §6(7). The mandatory arrest provision applies to
temporary and permanent orders and Jjudgments issued
under: G.L. c. 208, §§18, 34B or 34C (divorce actions);
G.L. c. 209, §32 (separate support actions); G.L. c. 2093,
§§3, 4, or 5 (abuse prevention law}; or G.L. c. 209C, §§15
or 20 (nonsupport orders and modifications).

The criminally enforceable provisions of restraining
orders are those to wvacate, stay away, have no contact
with the victim or the wictim’s child, and refrain from
abusing the wvictim or her child. Vacate orders are

defined to include leaving the victim’s home or workplace,

remaining away, and surrendering keys. G.L. c. 2093,

s1.1/

1/ Violations of other provisions of restraining orders,
such as those relating to support and custody under G.L.
c. 2097, §3, or interference with the victim’s occupancy
of her home under §1, are noncriminal. No arrest should
be made unless there has been a violation of a criminally
enforceable provision of the restraining order. Support
and custody violations, and interference with occupancy,
however, may be prosecuted as civil or criminal contempt.
A civil contempt proceeding is one which seeks to coerce
compliance with the order by imposing a sanction, such as
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Additionally, for violations of any of the above
orders or judgments, police officers are required to make
arrests on probabhle cause, whether or not the offense was
committed in their presence. G.L. c. 2097, §6(7). Power
to make such arrests on probable cause is found in both
G.L. c. 209A, §€(7) and in G.L. c. 276, §28.

II. MANDATORY ARREST FOR TELEPHONE
VIOLATIONS.

Where a police officer has probable cause that the
defendant has vieclated a criminal provision of a
restraining order, arrest is mandatory regardless of the
method used by the defendant to violate the order. Even
where the violation appears to be minor, arrest is
required if the officer has probable cause. Thus, if a
police officer receives credible information that the
defendant has violated a no-contact order by calling the
victim on the telephone, the officer has probable cause

and is required to arrest.

a fine or imprisonment, which can be avoided by complying
with the order. A criminal contempt proceeding seeks to
punish noncompliance and requires provision of all the
procedural rights of criminal defendants.

The Abuse Prevention Law also provides that arrest is
the Ypreferred response® when a police officer has
probable cause that any crime involving abuse has been
committed, including both misdemeanors and felonies, in
cases where no restraining order was violated. For any
such crime involving abuse, police officers have the power
to arrest on probable cause regardless of whether the
offense was committed in their presence. G.L. c. 2093, §1.
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III. DIFFICULTY IN LOCATING DEFENDANT.

If a police officer attempts to locate a defendant who
has violated a restraining order, and the defendant is not
easily found, under the mandatory arrest 1law, reasonable
efforts should continue to find the defendant and conduct
a warrantless arrest. Additionally, as soon as it appears
that the defendant may not be apprehended quickly, the
police should seek an arrest warrant and ensure its entry
into LEAPS.

In such a case, the victim should not be sent to
District Court to seek a <civilian complaint. The
mandatory arrest law requires that the police continue to
make reasonable efforts to arrest, including obtaining an
arrest warrant and attempting to serve it. Sending the
victim to apply for a civilian complaint is contrary to
the Abuse Prevention Law’s purposes and undermines the
message to the perpetrator that domestic abuse is a
serious crime which will not be tolerated.

Probable cause to arrest does not decrease with the
passage of time. Once the officer has received credible
information that a valid restraining order against the
defendant was violated, probable cause is established that
the crime was committed. ©Unless new facts come to light
indicating no restraining order was in effect against the
defendant, or that cause the officer to believe that the
victim’s report was untruthful, the probable cause, once

established, continues to exist.
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Iv. MANDATORY ARREST OF DEFENDANTS FOUND
WITHIN AN OFFICER’S JURISDICTION, FOR
CRIMES COMMITTED IN ANOTHER TOWN.

The mandatory arrest provision requires an arrest
whenever a police officer has probable cause to believe
that the defendant has violated a restraining order. This
means that a police officer of a city or town must arrest
any person located within his or her jurisdiction whom the
officer has probable cause to believe has violated a
restraining order under G.L. c. 209A and its related
provisions.

It makes no difference in the calculation of probable
cause that the offense may have been ccmmitted in another
city or town; if a police officer determines that there is
probable cause that a restraining order was violated
anywhere in the Commonwealth, the officer is obligated,
within his or her own city or town, tc make the arrest.

As in any other situation, police officers may rely on
information received from the victim, from a witness, or
from another law enforcement officer, including an officer
in another Jjurisdiction, to establish probable cause.
Once a police officer has probable cause that a restraining
order has been violated anywhere in the Commonwealth, the
officer must arrest the perpetrator if he is found within

the officer’s jurisdiction.
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V. TRANSPORTATION OF ARRESTED PERSONS
BACK TO THE DEPARTMENT OR COURT WHERE
THE OFFENSE WILL BE PROSECUTED.
Questions have arisen as to the proper procedures to

be followed when a police officer makes an arrest for a
restraining order violation committed in another
jurisdiction. Where there are no charges to be brought in
the arresting Jjurisdiction, the defendant must be
transported back to the prosecuting department. The
proper procedures depend, in part, on the method of arrest
and the location of the charging jurisdiction.

1. Warrantless Arrest

Where the arrest was made without a warrant, an

officer from the prosecuting department should pick up the
defendant and +take him back to the prosecuting police
station for booking. The arresting department should
contact the prosecuting department as early as possible to
arrange for transportation. If the prosecuting department
is unable to pick up the defendant within a reasonable

time, the arresting department must transport.g/

2/ Confessions or admissions made during an unreasonable
delay may be suppressed; if transportation is deliberately
delayed in order to assist in eliciting a statement, the
statement will be suppressed. Commonwealth v. Cote, 386
Mass. 354 (1982). What is a reasonable time is 1likely to
be determined in light of Mass. R. Crim. P. 7(a)(1), which
requires that a person under arrest be brought before a
court if then in session or, if not, at its next session.
See also Jenkins v. Chief Justice of the District Court
Department, 416 Mass. 221, 238-239, 246 (1993) (remanding
for implementation, within a reasonable time, of rule
that, absent unusual circumstances, arrestees be afforded
a probable cause determination within 24 hours).
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Under the 1992 amendments to the bail law, a defendant
arrested for violating a restraining order (or arrested
for committing a crime involving "abuse" as defined in
G.L. ©. 209A, while a 2097 restraining order was in
effect) may not be bailed except by a Jjudge. G.L. c.276,
§57 (as amended by St. 1992, c.201). Such a defendant,
after transport te the prosecuting police department, must
be held in custody until bail is set by a Jjudge. As much
information as possible should be made available to the
prosecutor and judge concerning the nature of the offense,
prior incidents, and any other facts relevant to a
determination of bail. G.L. c. 276, §58. The judge must
consider the defendant’s criminal record and domestic
violence "registry" information, as well as whether the
crime was one of donestic abuse. If a defendant is
released on bail, the judge must make "reasonable efforts"
to inform the victim of the release. G.L. c. 2092, §6.

If there 1is no restraining order in effect, the
defendant, after he 1is transported to +the prosecuting
police department following a warrantless arrest, is
entitled to a bail hearing before a bail commissiorer or
magistrate. As much information as possible should be
provided concerning the nature of the offense, prior
incidents, criminal record, domestic violence "registry"
information, and any other facts relevant to a
determination of bail. G.L. c. 276, §58. The bail

commissioner is required to consider the defendant’s
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history of restraining orders, if any, and whether the
crime involves ‘"abuse" under G.L. <c.209A. If the
defendant is released on bail from the police station, the
bail commissioner or magistrate must use reasonable
efforts to notify the victim of the release. G.L. c.
2092, §6.3/

2. Arrest on a Misdemeanor Warrant Within
the County of the Offense

If an arrest is made on a warrant for a restraining
order violation or other misdemeanor within the same
county as the prosecuting department, the same procedure
should be followed: an officer from the prosecuting
department should transport the defendant to the
prosecuting police station for booking. If the
prosecuting department is unable to transport, the
arresting department must do so.

If the charge is violating a restraining order, or if
a 209A restraining order was in effect at the time of the
abuse, the defendant must be held until bail is set by a
judge. Otherwise, except on a default warrant, the
defendant is entitled to a bail hearing before a bail

commissioner or magistrate.

3/ Under procedures to be implemented in the near future,
a defendant who is not released from custody will be
entitled to a speedy probable cause determination,

generally within 24 hours. Jenkins v. Chief Justice of
the Digtrict Court Department, 416 Mass. 221, 238-239, 246
(1993). Recognizing the potential for widespread

disruption, the Court permitted a "reasonable time" for
implementation of its decision.
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3. Arrest on a Misdemeanor Warrant Outside
the County of the Offense

If the defendant is arrested on a misdemeanor warrant
for a crime committed outside the county where the case
will be prosecuted, the procedures are somewhat different.
First, if the defendant is charged with violating a
restraining order or committing a crime of domestic abuse
while a 209A restraining order was in effect, he may not
be bailed except by a judge. G.L. c.276, §57 (as amended
by S5t. 1992, ¢.201). Such defendants must be transported
to the prosecuting department and held there until bail is
set by a judge.

If the defendant is not charged with such an offense,
however, and he is arrested on a misdemeanor warrant
outside the county where the warrant is returnable, he is
entitled, on request, to be taken before a magistrate or
bail commissioner in the county of arrest. G.L. c. 276,
§29. The bail commissioner may, but is not required to,
release the defendant on bail (except, presumably, in the
case of a default warrant). This procedure, required by
G.L. c. 276, 8§29, applies only to arrests on misdemeanor
warrants for crimes, not involving restraining orders,
committed outside the county where the arrest was made.
It does not apply to misdemeanor warrants executed within
the same county, felony warrants, or warrantless arrests.

If a bail hearing is held in the county of arrest for
such an offense, the arresting department should contact

the prosecuting department and/or the victim or other
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sources to gather as much information as possible
concerning the <c¢ircumstances of the offense, prior
incidents, criminal record, domestic violence "registry"
information, and any other facts relevant to a
determination of bail, and provide this information to the
bail commissioner. G.L. c. 276, §58. If the defendant is
released, the bail commissioner or magistrate must make
reasonable efforts to notify the victim of the release.
G.L. c. 209A, §6.

If the defendant is not released, G.L. c. 276, §31
requires the arresting officer to transport the defendant
to the court issuing the warrant. While the statutory
responsibility for transport is on the arresting officer,
the statute does not prohibit the prosecuting department
from providing the transport, as 1long as there is no
unreasonable delay. If the defendant is taken directly to
court without booking at the prosecuting department, care
should be taken to provide complete information to the
prosecuting department, so that the record-keeping
requirements of G.L. c. 41, §98F and G.L. c. 209A, §6 can
be complied with.

Defendants not charged with violating a restraining
order, and who do not have a 209A restraining order in
effect, may see a bail commissioner at the prosecuting
police station, if they have not previously had a bail

hearing in the county of arrest.
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At any bail hearing, whether held at a police station
or court, as complete information as possible should be
provided as to the facts of the case, prior incidents,
criminal record, domestic violence registry information,
and other facts relevant to bail. The person admitting
the defendant to bail must make reasonable efforts to

notify the victim of the defendant’s release.

4. Arrest on_a Felony Warrant Within the
County of the Offense

If a felony warrant is executed within the county of
the offense, an officer from the prosecuting departnment
should transport the defendant back to the prosecuting
police station. If the prosecuting department is wunable
to pick up the defendant within a reasonable time, the
arresting department must transport.

If the charges include violating a restraining order
or if a 209A restraining order was in effect, the
defendant may not be bailed except by a judge, and must be
held pending a bail hearing before a judge. G.L. c. 276,
§57. Otherwise, regular procedures should be followed at
the prosecuting department for booking, bail, and

transport to court.

5. Arrest on a Felony Warrant Outside the
Countv of the Offense

In the case of felony warrants served in another
county, G.L. c. 276, §32 states that the arresting officer
shall convey the defendant to the county where the warrant

was issued. Again, there is no prohibition against the
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prosecuting department providing this transportation, as
long as there is ne unreasonable delay.

Oonce the defendant 1is returned to the prosecuting
police departmenfq the same procedures as described above
should be fecllowed for booking, bail (if no restraining
order is involved), and transport to court. For arrests
based on felony warrants, it should be noted that there is
no provision for bail in the county of arrest. All bail
proceedings must be held in the prosecuting department or
court.

At any bail hearing, as much information as possible
should be provided to the bail commissioner or judge, and,
if the defendant is released, the person admitting him to
bail must make reasonable efforts to notify the victim of
the release. G.L. c. 209A, §6.

6. Power to Transport

In the case of an arrest on a warrant, power to
transport the defeadant back to the prosecuting department
is provided by G.L, c. 276, §23 (statewide power to serve
arrest warrants). In the case of a warrantless arrest,
power to transport must be considered inherent in the
arrest powers provided by the Domestic Abuse Law, G.L. c.
209A, §6(7).

Transportation is a ministerial act, not involving the
initial exercise of Jjudgment necessary to determine
whether there is probable cause to arrest. Without the

ability to return the offender to the prosecuting
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jurisdiction, the provisions of the Domestic Abuse Law
regarding arrest for crimes committed in another city or
town would be a nullity. Statutes must be interpreted
consistently with their purpose and in a common sense
fashion. Commonwealth v. Gordon, 407 Mass. 340, 346

(1990); Commonwealth v. Tata, 28 Mass. App. Ct. 23, 25-26

(1989), fur. app. rev. denied, 406 Mass. 1103 (1990).
Police officers routinely <transport persons arrested
without a warrant to the local district court, which may
be located outside the officer’s jurisdiction. See Mass.
R. Crim. P. 7(a) (requiring arrestees to be brought to the
next court session); cf. G.L. c. 263, §3 (limiting actions
against officers assisting with arrest).

As long as prompt transportation is provided, there is
no prohibition against using other means of returning the
defendant to the prosecuting department. Where the
arresting department shares a border with the prosecuting
department, the defendant may be transferred at the city
or town line. Where available without wundue delay, an
officer with statewide jurisdiction may transport the
defendant.

In some cases, police officers have obtained arrest
warrants for the purpose of transporting defendants who
were arrested in another 3jurisdiction without a warrant.
This procedure should not be necessary, where there is an
explicit statutory authorization (and mandate) to make a

warrantless arrest, and where awaiting issuance of an
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arrest warrant is 1likely to delay the return of the
defendant. Moreover, if a warrant were sought and issued
as to a misdemeanor arrest made in another county, it
would then entitle a defendant arrested for an offense not
involving a restraining order to request a bail hearing in
the county of arrest under G.L. c. 276, §29, as described
above. Thus, the better practice after a warrantless
arrest is to simply transport the defendant back to the
prosecuting department.

VI. ARREST IN DEFENDANT' S OR THIRD
PERSON’S DWELLING.

The procedures for arresting a defendant in his own or
a third person’s dwelling have not been altered by the
Abuse Prevention Law. Assuming there are no exigent
circumstances allowing a warrantless entry into the
defendant’s home, and no person has given valid consent to
enter and search for the defendant, the Fourth Amendment
and Article 14 of the Massachusetts Declaration of Rights
require the police to seek an arrest warrant. Payton v.
New York, 445 U.S. 573, 576 (1880); Commonwealth v. Forde,
367 Mass. 798, 804-807 (1975).

Where the defendant is in the dwelling of a third
party and there are no exigent circumstances and no person
has given valid consent to enter and search for the
defendant, both an arrest warrant and a search warrant are

required. Steagald v. United States, 451 U.S. 204, 216

(1981); Commonwealth v. Pietrass, 392 Mass. 892, 898 n.9
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(1984); Commonwealth v. Allen, 28 Mass. App. Ct. 589, 592
(1990) .

These rules should be applied to domestic abuse
matters in the same way as to other cases. Where police
officers are called to a dwelling on a report of violence,
the need to preveni: imminent harm to the victim will of
course constitute an exigent circumstance. The victim may
also give consent to enter her own dwelling and teo search
any areas to which she has access. Thus, the typical case
where a warrant is needed will be where the defendant is
located in another dwelling at the time of arrest.

The warrant requirement does not mean that arrest is
not mandatory or preferred under G.L. c. 209a, §6. It
simply means that the police must make <the arrest by
constitutional means, whether they choose to wait for the
defendant to leave the dwelling or seek an arrest warrant
and, if necessary, a search warrant. Where arrest is
mandatory, or where arrest 1is the preferred response,
reasonable, ongoing efforts +to make +the arrest should
continue.

VII. ARREST IS YPREFERRED RESPONSE" FOR
OTHER CRIMES INVOLVING ABUSE, WHERE
THERE IS NO VIOLATION OF A RESTRAINING
ORDER.

Under the 1990 amendments to the Abuse Prevention Law,
arrest is the "preferred response® for crimes of domestic

abuse other than violations of restraining orders. G.L.

c. 2097, §6(7). The law reguires police officers tc treat
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the safety of the victim and any involved children as the
paramount consideration in deciding whether to arrest
under the "preferred response" provision.

Under G.L. c. 209A, §6, police officers are empowered
to arrest on probable cause for misdemeanors involving
abuse,i/ assault and battery, and any felony regardless
of whether the offense was committed in the officer’s
presence. Thus, even where arrest is not mandatory, a
police officer may and should arrest whenever the officer
has probable cause to believe that a crime involving
domestic abuse was committed regardless of whether it was
committed in the officer’s presence. As in the case of
mandatory arrests, it makes no difference in the
determination of probable cause that the offense was
committed in another city or town within the Commonwealth.

Where a police officer exercises discretion to make a
"preferred" arrest, the same procedures as described above
should be followed for transportation of arrested persons
back to the prosecuting Jjurisdiction and for arrest
warrants or search warrants for arrests in the defendant’s

or another person’s dwelling.

4/ "Abuse" is defined as attempting or causing physical
harm, putting another in fear of imminent serious physical
harm, or using force, threat, or duress to coerce sexual
relations. The law applies to persons in a wide range of
relationships: where the parties are or were married; are
or were living in the same household; are or were related
by blood or marriage; have a child; or are or were in a
substantive dating or engagement relationship.
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CONCLUSION
It is hoped that this memorandum has clarified some of
the issues relating te mandatory arrest in domestic
violence cases. Any questions concerning the issues
addressed in this memorandum, or other issues relating teo

the Abuse Prevention Law, may be directed as follows:

In Middlesex County:

-- during regular office hours, to the Middlesex Abuse
Prevention and Prosecution Project, (617) 629~0222 or
the Appeals and Training Bureau at (617) 494-4062

-- in emergencies after hours, to the Assistant District
Attorney on beeper duty at (617) 430-1520 (touch tone)
or (617) 553-0759 (rotary).

~- for questions regarding search warrants after hours,

to the Assistant District Attorney on search warrant

beeper duty at (617) 430-1522 (touch tone) or (€617)
5653-0165 (rotary).

Statewide:

-=— to the Family and Community Crimes Burszau of the
Attorney General’s office at (617) 727-2200

-— to the District Attorneys offices
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SUMMARY OF PROCEDURES FOR MANDATORY ARREST
UNDER DOMESTIC ABUSE ILAW, G.L.. c. 209A

Mandatory Arrest

i. Arrest is mandatory whenever a police officer has
probable cause to believe that a domestic abuse
restraining order has been viecolated. G.L. c. 2093, §6(7).

2. Probable cause exists if the police officer
receives information that: (1) a provision of a
restraining order, violation of which is a c¢riminal
offense ("criminal provision"), was violated; (2) the
defendant is the subject of that order; and (3) the order
was in effect at the time of the violation. Unless the
officer believes the victim is not telling the truth about
the existence of a violation or learns that no valid order
was in effect against the defendant, the victim’s word
alone is sufficient to provide probable cause.

3. The criminally enforceable provisions of
restraining orders are those to vacate, stay away, have no
contact with the victim or the victim’s child, and refrain
from abusing the victim or her child. Vacate orders
include those to 1leave the victim’s home or workplace,
remain away, and surrender keys.

4, Police officers are empowered to arrest on
probable cause regardless of whether the offense was
committed in their presence. G.L. c. 209A, §6(7); G.L. c.

276, §28.



“2—
5. Arrest 1is mandatory upon probable cause for any
violation of a criminal provision of a restraining order.
Telephone contact, for instance, is a violation of a

no-contact order and requires arrest if probable cause is

present.
6. Where the defendant is not 1located immediately,
reasonable efforts to arrest must continue. An arrest

warrant should bes sought and entered into LEAPS where the
defendant is not found quickly. The victim should not be
sent to court to seek a civilian complaint in cases where
there is probable cause to believe that a restraining
order was violated. Probable cause to arrest does not
decrease with the passage of time.
Warrartless Arrest Outside Jurisdiction

7. There is no exception in the mandatory arrest law
for cases where the restraining order was violated in one
city or town in Massachusetts, but where the defendant is
located in another city or town. When a police officer
receives information from another police officer, or fronm
any reliable source, indicating there is probable cause to
believe that a person located within the officer’s
jurisdiction has violated a restraining order, the officer
must arrest, even if the violation occurred in another
jurisdiction within the Commonwealth.

8. Following a warrantless arrest for a restraining
order vioclation committed in another city or town, prompt

transportation must be provided back to the prosecuting
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department and then to court. If the prosecuting
department does not pick up the defendant within a
reasonable time, the arresting department must provide
transportation to the prosecuting department.
Bail

9. Defendants arrested for vinlating a criminal
provision of a restraining order (or arrested for
committing a crime involving "abuse" as defined in G.L. c.
2092, while a 209A restraining order was in effect) may
not have bail set except by a judge. G.L. c.276, §57 (as
amended by St. 1992, c.201). Thus, where a defendant is
arrested for such an offense, he must be held in custody
until bail is set by a judge. If he is arrested outside
the prosecuting jurisdiction, he must be transported to
the prosecuting department as described above.

10. If a bail commissioner or magistrate conducts a
bail hearing at the police station on a crime not
involving a restraining order, as much information as
possible should be provided concerning the nature of the
offense, priocr incidents, criminal record, domestic
violence "registry" 1listings, and any other information
relevant to a determination of  bail. The bail
commissioner is required +to take into account the
defendant’s history of restraining orders, if any, and
whether the crime involves "abuse" under G.L. c©.209A. 1If
the defendant is released on bail, the bail commissioner

or magistrate must use reasonable efforts to notify the
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victim of the release. G.L. c. 2097, §6.
Arrest on Warrant Outside the County

11, As to crimes not involving violation of a
restraining order or "abuse" occurring during the pendency
of a restraining order, if an arrest is made on_a warrant,
for a misdemeancr, outside the county in which the court
which issued the warrant is located, then the defendant is
entitled, on request, to be taken before a magistrate or
bail commissioner in the county of arrest for purposes of
bail. G.L. c. 276, §29. If the defendant is not
released, G.L. c. 276, §31 requires the arresting officer
to transport him to "the court or trial justice" where the
warrant is returnable. There is no prohibition against
the prosecuting department providing this transportation,
as long as it is done promptly.

12. If an arrest is made on_a_warrant for a felony,
outside the county in which the court which issued the
warrant is located, there is no right to reqguest bail in
the county of arrest, regardless of the crime charged.
The statute, G.L. c¢. 276, §32, requires the arresting
officer to transport the defendant %“to the county where
the warrant was issued," i.e., to the prosecuting
department or the court where the warrant is returnable.
Again, there 1is no prohibition against the prosecuting
department providing this transportation, as long as it is
done promptly. If the defendant is charged with violating

a restraining order or with committing a crime during the



-5-
pendency of a §209A restraining order, he may not be
bailed by a bail commissioner or magistrate, but must be
held in custody until bail is set by a judge.
Arrest on Warrant Within the County

13. For all other arrests on warrants, within the
county where the warrant was issued, prompt transportation
to the charging police department and then to court should
be provided by the prosecuting department. If the
prosecuting department does not pick up the defendant
within a reasonable time, the arresting department must
provide transportation.
Transportation of Arrestees

14. Power to transport the defendant following arrest
on a warrant is provided by G.L. ¢. 276, §23, and power to
transport the defendant following a warrantless arrest
must be considered inherent in G.L. c. 209A, §6(7). Other
methods of transportation are also permissible, such as
transferring the defendant at the municipal boundary or
having an officer with statewide jurisdiction transport,
so long as transportation is provided promptly.
Arrest Warrant to Enter Defendant’s Dwelling

15. Where a defendant is located in his own dwelling
and no person also residing there has given valid consent
to enter and search for the defendant, an arrest warrant
must be obtained in order to enter the dwelling to effect
the arrest, unless exigent circumstances are present. A

report of violence within the dwelling, such that entry is
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reasonably considered necessary to protect the occupants,
will constitute such an exigent circunstance.
Arrest and Search Warrants to Enter Dwelling of Another

1e6. Where a defendant is located in another person‘s
dwelling, and no person residing there has given valid
consent to enter and search for the defendant, both an
arrest warrant and a search warrant must be obtained in
order to enter the dwelling, in the absence of exigent
circumstances.
Arrest as Preferred Response

17. The Abuse Prevention Law also provides that, where
the police have probable cause to believe that a
misdemeanor or felony involving abuse has been committed,
other than a violation of a restraining order, arrest is
the "preferred response." The Law empowers pclice officers
to make such arrests, without a warrant, on probable
cause, regardless of whether the offense was committed in
the officer’s presence. G.L. c. 209A, §6(7). As long as
the offender is located within the officer’s jurisdiction,
he may be arrested on probable cause, even if the offense
was committed in another city or town in the Commonwealth.
Police officers exercising their discretion to make
“preferred response" arrests should follow the same
procedures as outliined above to transport offenders and to
seek arrest warrants or search warrants for arrests in

dwellings.
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[SIMILAR MATTER FILED DURING PAST SESSION -
&\ SEE SENATE HOUSE NO. OF ]

The Commontuealth of Wussachusetts

IN THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY- FOUR

An Act Relative To Interjurisdictional
Arrests In Domestic Violence Cases

Be it enacied by the Senate and House of Represeniatives in General Court assembled,
and by the authority of the same, as follows:

SecTION 1.
Section 28 of Chapter 276 of the General Laws as appearing

in the 1992 Official Edition is hereby amended by inserting in

line 11 of said section after the sentence ending with the

words "two hundred and nine C." the following:--
Said officer may arrest, without a warrant, and detain a
person whoﬁ the officer has probable cause to believe has
committed a misdemeanor involving abuse as defined in
section one of chapter two hundred and nine A or has
committed an assault and battery in violation of section
thirteen A of chapter two hundred and sixty-five against a
family or household member as defined in section one of

chapter two hundred and nine A.

NOTE — Use only ONE SIDE of each leaf. DOUBLE SPACE. Insert additional leaves, if necessary.



[SIMILAR MATTER FILED DURING PAST SESSION -
AN SEE SENATE HOUSE NO. OF ]

The Commaontoealth of Wassachusetts

IN THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY-FOUR

An Act Relative To Chapter 209A, Sec. 1

Be it enacted by the Senate and House of Represeniatives in General Court assembled,
and by the authority of the same, as follows: '

SEectiOoN 1.
Section 1 of Chapter 209A of the General Laws as appearing .

in the 1992 Official Edition, is hereby amended as follows:--

By striking out in lines 20-21 the words "adjudged by
district, probate or Boston municipal courts" and inserting

in place thereof the words "determined by".

* NOTE - Use only ONE SIDE of each leaf. DOUBLE SPACE. Insert additional leaves, if necessary.



[SIMILAR MATTER FILED DURING PAST SESSION -
SEE SENATE HOUSE NO. OF 1

@The Commontupalth of Massachusetts

IN THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY-

AN ACT REGARDING THE CRIME OF STALKING

Be it enacted by the Senate and House of Represematives in General Court assembled,
and by the authority of the same, as follows:

SecTION 1.

Section 43 of Chapter 265 of the Genereal Laws, as
appearing in the 1992 Official Edition, is hereby amended:--

A) By striking out in line two of (a) of that section, the
words: "and who makes a threat".

B) By inserting in line four of (a) of that section, after
the word "injury" the words: "to that person or the person of
another."

C) By adding in (b) of that section at line 15, after the
words "superior court," the words: "or any similar order which

proscribes similar conduct issued by any other jurisdiction,

federal, state, or territorial,".

NOTE — Use only ONE SIDE of each leaf. DOUBLE SPACE. Insert additional leaves, if necessary.



SECTION TWO:

Section 43 of Chapter 265 of the General Laws, as appearing
in the 1992 Official Edition, is hereby amended by adding a new
subsection, (e), as follows:--

(e) The crime of stalking, as set forth herein, may be
prosecuted and punished in any county of the commonwealth where
the defendant is alleged to have committed any act constituting

an element of the crime of stalking.
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Adoption of Tammy,

illegitimate child); Matter of Adams, 189 Mich. App. 540,
544 (1991) (inconsistent with purpose and scope of adoption
statute to allow joint adoption of two unmarried petitioners);
In re Jason C., 129 N.H. 762, 765 (1987) (two unmarried
persons may not jointly adopt child). Contra Adoption of
B.L.V.B., A.2d (Vt. 1993) (92-321) (permutting joint petition
to adopt by two unmarried persons).

The court opines that the use of the singular form “a per-
sun” in the first sentence of the statute should not be con-
strued as prohibiting joint petitions by unmarried persons be-
cause such an interpretation would not be in the best
interests of the child. I have already demonstrated that,
whether the petition be singular or joint, has nothing to do
with the best interests of the child. The court’s reasoning in
part 2 of its opinion amounts to a tacit agreement with this
position. Furthermore, on examining § 1 as a whole, I find
no inconsistent use of the singular form from the first sen-
tence that “[a) person . .. may ... adopt. .. another person
younger than himself,” to the final sentence pertaining to
nonresidents who wish to adopt. Throughout the section, the
singuiar is preserved. The only time a second petitioner is
contemplated is where the initial petitioner has a living, com-
petent spouse. There is nothing in the statute to suggest that
joint petitions other than by spouses are permitted.

A biological mother may petition alone for the adoption of
her child. Curran, petitioner, supra. Helen also meets the
statutory requirements and may petition alone for the adop-
tion of Tammy with Susan’s consent.® G. L. c. 210, § 2. De-
spite the admirable parenting and thriving environment being
provided by these two unmarried cohabitants for this child,
the statute does not permit their joint petition for adoption of
Tammy.

*The standard for involuntary termination of parental rights requires
proof of neglect, abuse, or abandonment endangering the child, G. L. c.
119, § 24 (1992 ed.}; otherwise, the parents must consent to the adoption,

G. L.c. 210, §§ 2, 3 (1992 ed.). The biological father has signed an adop-,

tion surrender and affidavit supporting the adoption. G. L. c. 210, § 2. The
mother has censented to the joint adoption petition.
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Jenkins v. Chiefl Justice of the District Court Department.

TORRE JENKINS & others! vs. CHIEF JUSTICE
OF THE DISTRICT COURT DEPARTMENT & another.?

Suffolk. May 4, 1993. - September 13, 1993,

Present: Liacos. CJ. WiLKINs, ABRAMs, NoLAN, LYNCH, O'ConNOR, & GREANEY, JJ.

Arrest. Probable Cause. Bail. Constitutional Law, Arrest, Probable cause.
Practice, Criminal, Probable cause hearing.

Discussion of the United States Supreme Court’s conclusion in County of
Riverside v. McLaughlin, 111 S. Ct. 1661, 1665 (1991), that a judicial
determination of probabie cause within forty-eight hours after a war-
rantless arrest will, as a general matter, be sufficiently prompt to satisfy
the reguirement of the Fourth Amendment to the United States Consti-
tution as expounded in Gerstein v. Pugh, 420 U.S. 103, 125 (1975).
[226-228])

Discussion of the mandate, under art. 14 of the Massachusetts Declaration
of Rights, with respect to judicial determination of probable cause fol-
lowing a warrantless arrest. [228-232]

This court concluded that art. 14 of the Massachusetts Declaration of
Rights requires that a warrantless arrest must be followed by a judicial
determination of probable cause no later than reasonably necessary to
process the arrest and to reach a magistrate [232-233]; the court held
that, in the usual circumstance, that time period is presumed to be no
more than twenty-four hours [234-238].

Review of State and Federal cases and other authorities with respect to
statutes and court rules governing the time period within which an ar-
restee must be presented to a magistrate for a probable cause determi-
nation. [234-237]

This court set forth guidelines for implementing its decision requiring a
prompt determination of probable cause following a warrantless arrest.
(238-245})

'Reginald Wailer and the Commiitee for Public Counsel Services (“on
behalf of future defendants™).

*Chief Justice of the Boston Municipal Court Department.
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Jenkins v. Chief Justice of the District Court Department.

CIVIL ACTION commenced in the Supreme Judicial Court
for the county of Suffolk on September 30, 1991.

The case was reported by Wilkins, J.

Patricia A. O’'Neill, Committee for Public Counsel Ser-
vices, for Torre Jenkins.

Martin R. Rosenthal for Reginald Waller.

LaDonna J. Hation, Assistant Attorney General, for the
defendants.

William J. Leahy, Committee for Public Counsel Services,
for Committee for Public Counsel Services, was present but
did not argue.

Liacos, C.J. On September 30, 1991, the plaintiffs, Torre
Jenkins, Reginald Waller, and the Committee for Public
Counsel Services (CPCS), petitioned a single justice of this
court pursuant to G. L. c. 211, § 3 (1992 ed.), to order that
all warrantless arrests in this Commonwealth be folloewed by
a prompt judicial determination of probable cause en com-
pletion of the administrative steps incident to arrest.> On Oc-
tober 3, 1991, the defendants, the Chief Justices of the Dis-
_trict Court and of the Boston Municipal Court Departments
of the Trial Court, filed a memorandum in opposition to the
plzintiffs’ petition together with a motion to dismiss CPCS as
ar| improper party. See Slama v. Attorney Gen., 384 Mass.
620, 623-625 (1981). A hearing was held on that day, in the
course of which the single justice directed the parties to pre-
pare a joint statement of facts. In the ensuing sixteen
months, the parties prepared and filed a joint stipulation of
facts, a joint stipulation of agreed and unagreed facts, an ap-
pendix to such stipulation containing various documents, sev-
eral affidavits, and a statement of issues for reservation and
report to the full court. On February 2, 1993, the single jus-
tice reserved and reported the case on the following docu-
ments: The plaintiffs’ initial petition, the defendants’ motiqn
to dismiss CPCS, the joint stipulation of facts, the appendix

3The plaintiffs requested that such probable cause determination occur
no later than twenty-four hours following arrest.
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to the joint stipulation, two affidavits, and the statement of
issues for reservation and report.*

We summarize the underlying facts, which we shall sup-
plement as relevant to a particular issue. On Friday, August
16, 1991, at 10:05 p.Mm., Boston police arrested Torre Jenkins
without a warrant.® Police transported Jenkins to a Boston
police station, where he was detained until the following
Monday. On that day, Jenkins was brought to Boston Mu-
nicipal Court for arraignment. The judge conducting the ar-
raignment hearing set cash bail in the amount of $150.% Jen-
kins sought review of such determination in the Superior
Court and, on the same day, a judge in that court ordered his
admission to bail on personal recognizance without surety.

Waller was arrested without a warrant by the Boston po-
lice on a Friday evening, and detained until the following
Monday. At 9 a.m. on that day, police brought Waller to the
Roxbury District Court for arraignment.” Waller was ar-

‘As framed in the report, the issues presented are these:

*“1. (a) Whether the state constituiion requires that a person ar-
rested without a warrant be afforded a judicial determination of
probable cause more promptly than within forty-eight hours of ar-
rest as required under the Fourth Amendment to the United States
Constitution?

“(b) If so, what is the time limit within which the judicial determi-
nation of prebable cause must occur?

“2. Whether the probable cause dciermination must be made upon
an evidentiary hearing or upon the complainant’s averments as to
probable cause in such form as to satisfy the standards of reliability
set forth in Commonwealth v. Upton, 394 Mass. 363 (1985), or
whether the probable cause determination may be made in an infor-
mal, non-adversary proceeding?”

Police charged Jenkins with criminal trespass. He later admitted to suf-
ficient facts and was found guilty. The case was then placed on file with
the consent of the parties.

%The joint stipulation of facts does not indicate whether police had prob-
able cause to arrest Jenkins or whether that issue was raised in the course
of his arraignment.

*There, police filed an application for a criminal complaint charging
Waller with possession of cocaine with intent to distribute and possession
of cocaine with intent to distribute within 1,000 feet of a school. This ap-
plication incorporated the police report pertaining to Waller’s arrest. The
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raigned within approximately one minute. The issue whe.ther
police had probatle cause to arrest him was never ra1§ed.
Waller was admitted to bail on personal recognizance with-
out surety. . .

According to the parties’ stipulation of facts, police in this
Commonwealth adhere to the following practices with re-
spect to a warrantless arrest. After the arrest, pqlice trans-
port the arrestee to a police station for prgc?ssmg..Pohce
then bring the arrestee to court if the court is mn session.® If
the court is not in session, the arrestee is detained at the po-
lice station or transported to another detention facility.® An
arrestee so detained may be admitted to bail out of court.
See-G. L. c. 276, § 58 (1992 ed.). Officials authorized to
admit such an arrestee to bail are designated by statute. See
G. L. c. 276, § 57 (1992 ed.).*®

Detained arrestees who are not admitted to bail are
brought to court at its next session. See Mass. R. Crim. P. 7
(a) (1), as amended, 397 Mass. 1226 (1986) (“A defendant

report stated that Waller was arrested “fa)s a resuit of information re-
ceived and observation made . . . ."” o
sBefore arraignment, District Court personnel must prepare a cr'xmmal
complaint, conduct a probation intake interview, check the arrestee’s pro-
bation record, and locate an attorney to be appointed as defense counsel to
offer a bail argument. .

*The various divisions of the District Court Department have set a time
after which they will not conduct arraignments for arrests _made dt_mng
court hours. That time is generally between 3 and 4 P.M. if there is no
judicially mandated limitation on jail occupancy, and between 1 and
2 p.. if there is such a limitation. Arrestees brought to court bcfore. that
time will be arraigned on the same day. Otherwise, arrestees must wait for
the next court session. )

On September 20, 1988, a single justice of this court ordcrefi that ar-
raignments in the divisions of the Disl_rict Court Depariment in Suffolk
County, as well as in the Boston Municipal Court.'be heafd no later than
the end of the morning session, except in extraordinary cxrcumstances..

19There are currently ninety-six bail commissioners and 216 clerk magis-
trates and assistant clerks in the Commonwcalth.who pOSSess s_uch au!hor-
ity. The plaintiffs have alleged, by affidavits not_mcorporaled in the s.mgle
justice'’s reservation and report, that there exists a systemic deficiency

whereby arrestees are not informed of their right to seek admission to bail, -

and are not afforded the opportunity to do so. See our discussion, infra at
241-242.
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who has been arrested shall be brought before a court if then
in session, and if not, at its next session”). If the arrest oc-
curs on a Friday, the arrestee remains in custody for the du-
ration of the weekend. If the following Monday should be a
holiday, the arrestee remains in custody until Tuesday.
Moreover, some divisions of the District Court do not hold
daily sessions during the week. In those divisions, arrestees
may be detained for more than four days before being
brought to court.?

With this factual background, we turn to a discussion of
the questions of law raised by this report.*?

1"The parties agree that in certain District Courts, such as Edgartown
and Nantucket, the delay between arrest and arraignment may be more
than four days. The parties, however, disagree as to other District Courts
where the District Court does not sit daily during the week. The legal
counsel to the Chiefl Justice of the District Court Department of the Trial
Court filed an affidavit stating that, “when a particelar district court is not
in session, police will take unreleased arrestees to the nearest district court
with a sitting judge, who arraigns such arrestees under authorization from
the Chief Justice of the District Court pursuant to G. L. c. 218, § 43A.
Such arrangements are not required by Mass. R. Crim. P. 7 (a) (1), how-

" ever, and are viewed by District Court personnel as requiring the voluntary

cooperation of the police department involved. Only in the Edgartown and
Nantucket district courts, where such arrangements do not exist, may a
delay in arraignment te longer than four days.”

The plaintiffs dispute the accuracy of such information and contend that
delays of more than four days are not limited to the Edgartown and Nan-
tucket District Courts.

Inr addition to these questions, see note 4, supra, the single justice has
reported the defendants’ motion to dismiss CPCS as an improper party.
We need not reach the merits of such a motion because, as the defendants
concede, there are two plaintiffs (Jenkins and Waller) who are entitled to
advaince the questions of law reported by the single justice. See Massachu-
setts Teachers Ass’n v. Secretary of the Commonwealth, 384 Mass. 209,
214 (1981), citing Save the Bay, Inc. v. Department of Pub. Utils., 366
Mass. 667, 674-675 (1975) (where at least one plaintiff has standing to
raise issues argued on report, court need not *“determine which particular
plaintifl or plaintiffs are entitled to advance particular issues™). As the
single justice found, the length of the plaintiffs’ detention raises the issue
whether a judicial determination of probable cause should have been made
sooner. The warrantless arrest of the plaintiffs raises the issue of what pro-
cedures and standards should govern a postarrest determination of proba-
ble cause.
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1. Requirement of a Judicial Determination of Probable
Cause Following A Warrantless Arrest Under the Fourth
Amendment to the United States Constitution.

In Gerstein v. Pugh, 420 U.S. 103, 125 (1975), the Su-
preme Court of the United States held that the Fourth
Amendment to the United States Constitution mandates the
States to “provide a fair and reliable determination of proba-
ble cause as a condition for any significant pre-trial restraint
of liberty, and this determination must be made by a judicial
officer either before or promptly after arrest.” The Gerstein
Court also concluded that the existence of probable cause to
arrest must “be decided by a neutral and detached magis-
trate,” id. at 112, and that such a “judicial determination of
probable cause [is] a prerequisite to extended restraint of lib-
erty following arrest.” Id. at 114.

Followinz Gerstein, Federal appellate courts disagreed as
to how “promptiy” a State must provide a probable cause
determination following a warrantless arrest. A majority of
courts understood Gerstein to mandate that such determina-
tion be made immediately after the completion of the admin-
istrative procedures necessitated by the arrest. See AMc-
Laughlin v. County of Riverside, 848 F.2d 1276 (9th Cir.
1989), vacated, 111 S. Ct. 1661 (1991); Llaguno v. Mingey,
763 F.2d 1560, 1567-1568 (7th Cir. 1983) (en banc), cert.
dismissed, 478 U.S. 1044 (1986); Fisher v. Washington
Metro. Area Transit Auth., 690 F.2d 1133, 1139-1141 (4th
Cir. 1982). The United States Court of Appeals for the Sec-
ond Circuit, on the other hand, concluded that Gersiein au-
thorized the States to delay the probable cause determination
in order to combine it with other pretrial proceedings. Wil-
liams v. Ward, 845 F.2d 374, 386 (2d Cir. 1988), cert. de-
nied, 488 U.S. 1020 (1989). See Settle, Williams v. Ward:
Compromising the Constitutional Right to Prompt Determi-
nation of Probable Cause Upon Arrest, 74 Minn. L. Rev.
196 (1989).

In County of Riverside v. McLaughlin, 111 S. Ct. 1661,
1665 (1991), the Supreme Court undertook to define “what
is ‘prompt’ under Gerstein.” The Court rejected the view that

®
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the Fourth Amendment requires a determination of probable
ci:use.immediately following completion of the administrative
steps incident to arrest. The Court held that principles of
federalism demanded that States be given the flexibility to
experiment with their criminal procedures. /d. at 1668. Such
flexibility, the Court concluded, encompassed the States’
right to delay judicial determination of probable cause in or-
der to combine it with other pretrial proceedings. The Court
reasoned that, in order to ascertain the outer time limit to

'such delay, the State interest in “protecting public safety”

should be balanced with the individual’s interest in avoiding
“prolonged detention based on incorrect or unfounded suspi-
cion.” Id. Applying this balancing fest, the Court settled on a
“practical compromise,” id., whereby “a jarisdiction that
provides judicial determinations of probable cause within 48
hours of arrest will, as a general matter, comply with the
promptness requirement of Gerstein.” Id. at 1670.*3

Four Justices dissented and expressed disagreement with
the Court’s conclusion that the administrative convenience of
a State justifies delaying the grant of a probable cause deter-

_mination to individuals arrested without a warrant. /d. at

1671 (Marshall, J., dissenting, with whom Blackmun and
Stevens, JJ., joined). Id. at 1675 (Scalia, J., dissenting).!*
Justice Scalia argued that the Fourth Amendment embodied
the long-standing common law rule that police must bring an
arrestee to a magistrate for a neutral determination of proba-
ble cause as soon as reasonably feasible. Justice Scalia wrote
that, at common law, “the only element bearing upon the
reasonableness of delay was . . . the arresting officer’s ability,

13The Court also held that, in some circumstances, a delay of less than
forty-eight hours may be unreasonable. “Examples of unreasonable delay,”
the Court said, “are delays for the purpose of gathering additional evi-
dence to justify the arrest, a delay motivated by ill will against the ar-
rested individual, or delay for delay’s sake.” County- of Riverside v. Mec-
Laughlin, 111 S. Ct. 1861, 1670 (1991).

MJustice Scalia’s dissent extensively discussed the issues presented to the
Court. In a short separate statement, Justices Marshall, Stevens, and
Blackmun stated that they agreed with Justice Scalia’s Fourth Amend-
ment analysis.
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once the prisoner had been secured, to reach a magistrate
who could issue the needed warrant for further detention.”
Id. at 1672. After an extensive survey of the relevant author-
ities, Justice Scalia concluded that States need no more than
twenty-four hours to complete the administrative steps inci-
dent to arrest and to arrange for a probable cause determina-
tion by a magistrate. Id. at 1672-1675.

The plaintiffs essentially urge us to adopt as matter of
State constitutional law the views stated in Justice Scalia’s
dissent. The defendants argue in response that the balancing
test followed by the five Justices in the majority provides the
construct of constitutional analysis that we should follow
under the State Constitution. The defendants contend that,
under this balancing test, a forty-eight hour delay between
arrest and judicial determination of probable cause repre-
sents an acceptable compromise between the competing in-
terests at stake.!®

2. State Constitutional Mandate With Respect to Judicial
Determination of Probable Cause Following a Warrantless
Arrest.

Article 14 of the Massachusetts Declaration of Rights,
adopted by the people in 1780, provides:

“Every subject has a right to be secure from all unrea-
sonable searches, and seizures, of his person, his houses,
his papers, and all his possessions. All warrants, there-
fore, are contrary to this right, if the cause or founda-
tion of them be not previously supported by oath or af-
firmation; and if the order in the warrant to a civil
officer, to make search in suspected places, or to arrest
one or more suspected persons, or to seize their prop-
erty, be not accompanied with a special designation of
the persons or objects of search, arrest, or seizure: and

The defendants acknowledge that, in some districts of this Common-
wealth, the forty-eight hour Federal constitutional mandate is not
respected. in the view that we take under the State Constitution, such vio-
lations of the Federal Constitution are subsumed by our disposition of the
case.

&
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no warrant ought to be issued but in cases, and with the
formalities prescribed by the laws.”*®

As we do with other provisions of the State Constitution, we
construe the language of this constitational provision “in
light of the circumstances under which it was framed, the
causes leading to its adoption, the imperfections hoped to be
remedied, and the ends designed to be accomplished.” Gen-
eral Outdoor Advertising Co. v. Department of Pub. Works,
289 Mass. 149, 158 (1935). See Commonwealth v. Cundriff,
382 Mass. 137, 144-145 (1980), cert. denied, 451 U.S. 973
(1981).

It is well known that art. 14 was adopted to prohibit the
abuse of official power brought about by two devices which
the British Crown used in the colenies: the general warrants
and the writs of assistance. See Stewart, The Road to Mapp
v. Ohio and Beyond: The Origins, Development and Futurs
of the Exclusionary Rule in Search-and-Seizure Cases, 83
Colum. L. Rev. 1365, 1368-1371 (1983) (reviewing the his-
torical roots of the Fourth Amendment and of cognate provi-
sions of certain State Constitutions). See also Cundriff,

-supra at 143-145. The general warrants empowered their

holder to seize and burn books or other printed matter
deemed “offensive to the state.” Stewart, supra at 13€9. The
writs of assistance were a special kind of general warrant
which permitted their bearer, usually a customs official, to
search with unlimited discretion for smuggled goods without
special application to a court. See 2 Legal Papers of John
Adams 108 (L. Wroth & H. Zotel eds. 1965).}7 See also
Stewart, supra at 1370.

*Jt is by now firmly established that, in some circumstances, art. 14
affords greater protection against arbitrary government action than do the
cognate provisions of the Fourth Amendment. See Horsemen's Benevolent
& Protective Ass'n v. State Racing Comm’'n, 403 Mass. 692, 702-703
(1989); Commonwealth v. Blood, 400 Mass. 61, 67-74 (1587); Common-
wealth v. Ford, 394 Mass. 421, 426-427 (1985); Commonwealth v. Upton,
394 Mass. 363, 373 (1985).

"In England, the term “writ of assistance™ originally referred to the
process whereby a litigant in the Court of Exchequer or in Chancery
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The crux of the colonists’ objection to these legal devices
was the unchecked contrel over the liberty of the people
which they vested in law enforcement officers. In the famed
Petition of Lechmere, argued in 1761, James Otis presented
a theory of American jurisprudence which embodied the col-
onists’ position and formed the conceptual basis of art. 14.'®
See Cundriff, supra at 144. See also 2 Legal Papers of John
Adams, supra at 106-147. “[E]very one with this writ may
be a tyrant,” Otis argued. “If this commission is legal, a ty-
rant may, in a legal manner also, controul, imprisen or mur-
der any one within the realm. [Being] accountable to no per-
sons for his doings, every man may reign secure in his petty
tyranny, and spread terror and desolation around him, until
the trump of the arch angel shall excite different emotions in
his soul.” Id. at 142. Such evils, Otis concluded, would only
be remedied if a neutral judiciary controlled governmental
interference with the liberty of the people: “[A]n officer
should show probable grounds, should take his oath on it,
should do this before a magistrate, and . . . such magistrate,
if he thinks proper should issue a special warrant to a con-
stable to search the places” (emphasis in original). id. at
144,

John Adams, the principal author of our Constitution, sat
in the courtroom and wholeheartedly embraced Otis’s arga-
ment. Id. at 107. See Stewart, supra at 1371. “Oitis lost his
case, but his side was to win the war. Throughout the colo-
nies, opposition to the writs mounted in the wake of Otis’s
words, and courts proved increasingly reluctant to issue
them.” Id. at 1370-1371.°

would obtain the assistance of the sherifl in collecting a debt or gaining
possession of property. See 2 Legal Papers of John Adams 107 (L. Wroth
& H. Zobel eds. 1965).

8That case arose because the writs of assistance were good from the
time of their issuance until six months after the death of the monarch.
When King George I died in 1760, it thus became necessary for the Brit-
ish authorities to obtain new writs of assistance. See 2 Legal Papers of
John Adams, supra at 112.

*The American rejection of arrests and searches without cause *“was
also greatly influenced by the lerrres de cachet extensively used in France.

@
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The language and structure of art. 14 reflects John Ad-
ams’s adoption of Otis’s views. Beginning with the prohibi-
tion of “unreasonable” searches and seizures, art. 14 moves
on to define the fundamental components of a constitution-
ally reasonable search or seizure: First, magistrates — rather
than law enforcement agents — control the decision whether
to effectuate a search and seizure, including the seizure or
arrest of a person. Second, law enforcement agents bear the
burden of justifying their intrusion into a person’s freedom
by presenting the magistrate with sufficient grounds to sup-
port the search or the seizure. These two elements are the
essence of the constitutional norm regarding searches and
seizures, today no less than in 1780.

The warrantless arrest of a person is a circumscribed ex-
ception to this norm which was carved by the common law in
order to “protect public safety by making a prompt arrest.”
Draper v. United States, 358 U.S. 307, 315-316 (1959)

This was an order emanating from the King and countersigned by a minis-
ter directing the seizure of a person for purposes of immediate imprison-
ment or exile. The ministers issued the fettres in an arbitrarv manner,
often at the request of the head of a noble family to punish a deviant son
or relative. See Mirabeau, A Victim of the Lettres de Cachet,
3 Am. Hist. Rev. 19. One who was so arrested might remain incarcerated
indefinitely, as no legal process was available by which he could seek re-
lease. . . . As Blackstone wrote, . . . if once it were left in the power of
any, the highest, magistrate to imprison arbitrarily whomever he or his
officers thought proper, (as in France it is daily practiced by the crown,)
there would soon be an end of all other rights and immunities.’
I Commentaries (4th Ed. Cooley) *135.”" Draper v. United States, 358
U.S. 307, 317-318 (1959) (Douglas, J., dissenting). John Adams returned
to Massachusetts from France only two months before he drafted the Dec-
laration of Rights. See Cella, The People of Massachusetts, A New Re-
public, and the Constitution of 1780: The Evolution of the Principles of
Popular Control of Political Authority 1774-1780, 14 Suffolk U.L. Rev.
973, 998 (1980). His thinking on searches and seizures no doubt was influ-
enced also by his observation of the French practices of the time.

We note that the National Assembly of the French Republic recently
adopted a law overruling a prior decision of France’s highest court and
authorizing police to stop citizens without cause for “preventive identity
controls.” Le Monde, Trois Réformes Pour le Contréle de I'Immigration,
July 14, 1993; Le Monde, Les Travaux du Parlement, July 13, 1993. To
this day, the constitutional principles embodied in art. 14 distinguish our
society from other Western democracies.
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(Douglas, J., dissenting). See Rohan v. Sawin, 5 Cush. 281,
283 (1851). For the British common law roots of such prac-
tice, see 1 M. Hale, Pleas of the Crown 587 (1800). Once
the arrestee was secured, however, the rationale for the ex-
ception vanished, and the common law rule required that the
arrestee be brought to a magistrate as soon as such magis-
trate reasonably could be made available. Keefe v. Hart, 213
Mass. 476, 482 (1913).2° Accord Tubbs v. Tukey, 3 Cush.
438, 440 (1849). See Perkins, The Law of Arrest, 25 lowa L.
Rev. 201, 254 (1940); 2 M. Hale, Pleas of the Crown 119
(1800); 4 Blackstone, Commentaries *289, *292-*293. De-
tention of the arrestee for an unreasonable period of time
subjected the arresting officer to tort liability for false im-
prisonment. See, e.g., Keefe v. Hart, supra. Most impor-
tantly, the sole element bearing on the reasonableness of
such delay was the officer’s duty, once the arrest completed,
to make a magistrate available. Id. at 481-482. See Restate-
ment of Torts § 134 comment b (1934). See also County of
Riverside v. McLauglin, 111 S. Ct. 164}, 1672 (1991)
{Scalia, J., dissenting), and cases cited.

We conclude that ari. 14 embodies the common law guar-
antee that a warrantless arrest must be followed by a judicial
determination of probable cause no later than reasonably
necessary to process the arrest and to reach a magistrate.

39This common iaw concept finds its echo in the constitutional language
of the Court in its interpretation of the Fourth Amendment when Justice
Powell wrote: “Under this practical compromise, a policeman’s on-the-
scene assessment of probable cause provides legal justification for arresting
a person suspected of crime, and for a brief period of detention to take the
administrative steps incident to arrest. Once the suspect is in custody, how-
ever, the reasons that justify dispensing with the magisirate’s neutral judg-
ment evaporate. There no longer is any danger that the suspect will escape
or commit further crimes while the police submit their evidence to a mag-
istrate. And, while the State’s reasons for taking summary action subside,
the suspect’s need for a neutral determination of prot-able cause increases
significantly. The consequences of prolonged detention inay be more seri-
ous than the interference occasioned by arrest. . . . When the stakes are
this high, the detached judgment of a neutral magistrate is essential if the
Fourth Amendment is to furnish meaningful protection from unfounded
interference with liberty.” Gerstein v. Pugh, supra at 113-114. We attach
the same historical underpinnings to our view of the mandate of art. i4.
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The historical background to the adoption of art. 14 evinces
the intent of its framers to afford the citizens of this Com-
monwealth at least as much protection regarding a warrant-
less arrest as was provided by the common law. Cf. 2 J.
Story, Commentaries on the Constitution 609 (1833). Ac-
cord Aime v. Commonwealth, 414 Mass. 667, 677 (1993).

As explained above, art. 14 guarantees that control over
one’s liberty wili rest solely in the hands of the judiciary,
whose function it is to guarantee that sufficient grounds to
justify such deprivation exists. Detaining presumptively inno-
cent arrestees for the sake of administrative efficiency, and
after the justification for their warrantless arrest has evapo-
rated, strikes at the core of this constitutional guarantee.
Leaving aside the widespread complaints over the poor condi-
tions of detention facilities, see, e.g., Comment, The Forty-
Eight Hour Rule and County of Riverside v. McLaughlin, 72
B.U.L. Rev. 403, 408 & n.35 (1992),% prolonged detention
“may imperil the suspect’s job, interrupt his source of in-
come, and impair his family relationships” (citations omit-
ted). Gerstein, supra at 114. A warrantless arrest being the
exception to the norm established by art. 14, it follows that,
once the exigency that gave rise to such exception has faded,
judicial contro! over whether an individual’s liberty should be
disrupted must be reestablished promptly.??

The plaintiffs have filed affidavits alleging mistreatment of certain ar-
restees: Those facts were not admitted to by the defendants, and not incor-
porated in the single justice’s report of the case. -

1¥We disagree with the defendants’ claim that the adoption of a State
habeas corprs statute in 1784 belies the framers’ intent that arrestees
s.hould receive a probable cause hearing on completion of the administra-
tive steps necessary to process the arrest and to reach a magistrate, The
defendants base their argument on the fact that, at the time of its enact-
ment, the habeas corpus statute required that an arrestee kept in detention
be brought to court within either three, ten, or twenty days. After the ar-
restee was brought to court, the defendants add, the court was directed to
hold a hearing within three days. See St. 1784, c. 72.

The habeas corpus statute did not create the substantive right to the
probable cause hearing. Rather, this statute created a procedure whereby
higher courts could review the initial determination of probable cause,
which itself had to be done immediately after the arrest. See Gerstein v.
Pugh, 420 U.S, 103, 114-115 (1975), and authorities cited.
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Having concluded that the only element bearing on the
reasonableness of the delay between a completed arrest and a
judicial determination of probable cause is the time reasona-
bly necessary to reach a magistrate, we turn to the issue of
the outermost time limit to such delay. We pause to note
that, ordinarily, constitutional adjudication yields general
principles of law rather than a precise rule such as the time
limit on the length of an arrestee’s detention. See Comment,
supra at 412. The present case presents an exception because
“[a]ny determinant of ‘reasonable promptness’ that is within
the control of the State (as the availability of the magistrate,
the personnel and facilities for completing administrative
procedures incident to arrest, and the timing of ‘combined
procedures’ all are) must be restricted by some outer limit,
or else the promptness guarantee would be worthless.”
County of Riverside, supra at 1675 (Scalia, J., dissenting).
“Although we hesitate to announce that the Constitution
compels a specific time limit, it is important to provide some
degree of certainty so that States and counties may establish
.procedures with confidence that they fall within constitu-
tional bounds.” Id. at 1670 (opinion of the Court). Declining
to reach the issue would amount to inviting future
litigation.?®

The plaintiffs argue that a twenty-four hour time limit
fairly reflects the time reasonably necessary to reach a mag-
istrate. The statutes of our sister States, the numerous cases
on the issue that were engendered by the Supreme Court’s
decision in Gerstein, and scholarly commentary provide suffi-
cient data for us to consider tke question.

Every State in the country has a statute or rule governing
the presentment of an arrestee to a magistrate for a probable

¥The defendants rely on Mass. R. Crim. P. 7 (a), as amended, 397
Mass. 1226 {1986), and on the cases which this rule codifies, for the pro-
position that the period within which an arrestee must be presented to a
magistrate must be flexible. As explained, however, we must give sub-
stance to the constitutional principles announced today by choosing an
outer time limit which reflects the time reasonably necessary in today’s
society to reach a magisirate.
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cause determination. See Brandes, Post-Arrest Detention and
the Fourth Amendmeni: Refining the Standard of Gerstein v.
Pugh, 22 Colum. J.L. & Soc. Probs. 445, 474-475 (1989). A
number of States require that such presentment be made
within twenty-four hours of arrest: One State requires that it
be done within twenty hours.?* Seven States require that it
be done within twenty-four hours.?® Id. at 478-479 n.230.
Twenty-eight States and the District of Columbia have stat-
utes requiring presentment or arraignment “without unneces-
sary delay” or “forthwith.”*® “[S]tate courts have . . . ap-
plied a 24-hour limit under state statutes requiring
presentment without ‘unreasonable delay.” New York, for ex-
ample, has concluded that no more than 24 hours is neces-
sary from arrest to arraignment, People ex rel. Maxian v.
Brown, [164 A.D.2d 56, 62-64 (1990), aff’d, 77 N.Y.2d 422
(1991)]” (emphasis in original). County of Riverside, supra
at 1676 (Scalia, J., dissenting). Accord Sanders v. Houston,

#See Mo. Rev. Stat. § 544.170 (1991).

*See Alaska Stat. § 12.25.150 (1992); Ariz. R. Crim. P. 4.1 (a)
(1992); Del. Code Ann. tit. 11, § 1909 (1987); Fla. R. Crim. P. 3.130

-(1993); Ind. Code § 36-8-3-11 (1992); Md. R. Crim. P. 4-212 () (1993);

N.H. Rev. Stat. Ann. § 594:20-a (1991). Of these seven States, two (Del-
aware and New Hampshire), exclude Sundays and holidays and one (Indi-
ana) excludes Sundays from the computation of the twenty-four hour time
timit,

*See Ala. Code § 15-10-7(e) (1982); Ark. Stat. Ann. § 16-85-201
(1987); Colo: Rev. Stat. § 16-2-112 (1986) (for misdemeanor arrestee);
D.C. Code Ann. § 23-562 (c) (1) (1989); Idaho Code § 19-615 (1987);
Bl Rev. Stat. c. 725, § 5/109-1 (Smith-Hurd 1992); lowa Code Ann.
§ 804.22 (1993); Kan. Stat. Ann. § 22-2901 {1988); Ky, R, Crim. P. 3.02
(1993); Mich. Comp. Laws Ann. § 764.13 (1982); Miss. Code Ann. § 99-
8-17 (1973 & Supp. 1993); Mont. Code Ann. § 46-7-101 {(19%1); Nev.
Rev. Stat. § 171.1771 (1991); N.J.R. Crim. Prac. 3:4-1(a) (1992); N.M.
Stat. Ann. § 31-1-5(B) (1984); N.Y. Crim. Proc. Law § 140.20 (1986 &
Supp. 1992); N.C. Gen. Stat. § 15A-511 (a) (1) (1988); N.D. Cent. Code
§ 29-06-25 (1991); Ohio Rev. Code Ann. § 2935.05 (1991); Okla. Stat.
Ann. tit. 22, § 181 (1991); Or. Rev. Stat. § 133.787 (1991); Pa. R. Crim.
P. 130(a) (1992); S.D. Codified Laws Ann. § 23A-4-1 (1988 & Supp.
1993); Tex. Crim. Proc. Code art. 14.06 (1973 & Supp. 1993); Utah Code
Ann. § 77-7-23 (1) (a) (Michie 1990); Vi. R. Crim. P. § 3 (b) (1992);
Va. Code Ann. § 19.2-82 (1992 & Supp. 1993); W. Va. Code § 62-1-5
(1992); Wyo. R. Crim. P. 5 (a) (1991).
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543 F. Supp. 694, 703, 705 (S.D. Tex. 1982), aff’d, 741 F.2d
1379 (5th Cir. 1984) (construing Gerstein and Texas pre-
sentment statute to require appearance of arrestee before
magistrate no later than twenty-four hours after arrest).
Only seven States explicitly authorize detention for more
than twenty-four hours: Four States have settled on a forty-
eight hour time limit,*” one State on a thirty-six hour time
limit,?® and, before County of Riverside undermined the con-
stitutionality of their statutes or rules, two States authorized
detention for up to seventy-two hours.?® One State authorizes
detention “‘one night or longer.”s° See also Brandes, supra.®!

Most Federal cases decided in the wake of Gerstein have
concluded that twenty-four hours provides a reasonable
amount of time within which to complete arrest procedures.
See, e.g., Bernard v. Palo Alto, 699 F.2d 1023, 1025 (9th
Cir. 1983) (affirming District Court’s conclusion that no
more than twenty-four hours needed to complete such proce-
dures as “eminently reasonable”). See also McGill v. Par-
sons, 532 F.2d 484, 485 (5th Cir. 1976); Sanders, supra at
703; Dommer v. Hatcher, 427 F.Supp. 1040 (N.D. Ind.
1975), rev’d in part, 653 F.2d 289 (7th Cir. 1981). Accord
Lively v. Cullinane, 451 F. Supp. 1000 (D.D.C. 1978) (hold-
ing that one and one-half hours is longest period arrestee can
be detained without presentment). This conclusion is in ac-

*1Se¢e Cal. Penal Code § 825 (West 1985 & Supp. 1993) (“two days,”
excluding Sundays and holidays); Haw. Rev. Stat. § 803-9(5) (1985); Me.
R. Crim. P. 5(a) (1992) (excluding Saturdays, Sundays, and holidays);
Wash. Super. Ct. Crim. R. 3.2A(a) (1993).

28See Minn. R. Crim. P. 4.02(5) (West 1993) (excluding Sundays and
legal holidays).

*®See Ga. Code Ann. § 17-4-26 (1990); La. Code Crim. Proc. Ann. art.
230.1 (West 1991) (presentment for purpose of appointment of counset).

305ee Neb. Rev. Stat. § 29-410 (1989).

38ix States, including Massachusetts, have probable cause statutes or
rules that do not fall within any of these categories. See Mass. R. Crim. P.
7. See also Conn. Gen. Stat. Ann. § 54-1f (d) (West 1985 & Supp. 1993)
(“reasonable promptness”); R.I. Gen. Laws § 12-9-17 (1981); S. C. Code
Ann. § 17-13-10 (1985); Tenn. Code Ann. § 40-5-103 (1992); Wis. Stat.
Ann. § 970.01 (1) (1992).
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cord with that reached by the American Law Institute. See
Model Code of Pre-Arraignment Procedure § 310.1, at 187
(1975) (“Any person who has been arrested and has not been
released by the station officer . . . shall be brought before a
court at the earliest time after the arrest that a judicial of-
ficer . . . is available and in any event within 24 hours after
the arrest”). “[T]he American Bar Association in its pro-
posed rules of criminal procedure initially required that pre-
sentment simply be made ‘without unnecessary delay,” [but]
it has recently concluded that no more than six hours should
be required, except at night. Uniform Rules of Criminal Pro-
cedure, 10 U.L.A. App., Criminal Justice Standard 10-4.1
(Spec. Pamph. 1987).” County of Riverside, supra at 1677
(Scalia, J., dissenting). Finally, scholarly commentary has
uniformly confirmed the proposition that no more than a
twenty-four hour period is required to process an arrest and
to reach a magistrate. See Comment, supra at 413; Brandes,
supra at 478-485; Settle, Williams v. Ward: Compromising
the Constitutional Right to Prompt Determination of Proba-
ble Cause Upon Arrest, 74 Minn. L. Rev. 196, 223 (1989).

Our review of these authorities leads us to conclude that
there is widespread agreement that the Commonwealth needs
no more than twenty-four hours to provide such a determina-
tion following a warrantless arrest.3®> We have concluded
that, under our State Constitution, the sole element bearing
on the delay between a processed arrest and such a determi-

s2Relying on language found in Aime v. Commonwealth, 414 Mass.
667, 684 (1993), the defendants have argued that the systemic implica-
tions of a twenty-four hour rule should preclude us from holding that art.
14 mandates such a rule. The defendants’ reliance on Aime is misplaced.
In that case, we declined to construe the amended bail statute to incorpo-
rate by implication the procedures mandated by the United States Consti-
tution. We did so because we left it to the Legisiature, which drafted the
amended bail statute without referring to such procedures, to decide
whether to impose on the criminal justice system the substantial burden
which those procedures would have occasioned. Unlike Aime, the present
case does not require us to decide whether we should “save” a statute by
construing it to comport with the Constitution. Rather, the question
presented is whether the Constitution itseif requires the implementation of
additional procedures in the criminal justice system.



238 416 Mass. 221

Jenkins v. Chief Justice of the District Court Department.

nation is the time reasonably needed to reach a magistrate.
In light of the data that we have reviewed, we hold that, in
the usual circumstance, no more than a twenty-four hour
time period is needed to reach the magistrate. In order to
accommodate unforeseeable circumstances, we shall treat
this time limit as a presumption: Where it is exceeded, the
police must bear the burden of demonstrating that an ex-
traordinary circumstance caused the delay. See County of
Riverside, supra at 1670 (opinion of the Court); id, at 1677
(Scalia, J., dissenting).?3

3. Disposition.

Our conclusions of constitutional law today have intricate

systemic implications. The plaintiffs contend that, under the
current practice in this Commonwealth, there is no standard
procedure to determine whether a warrantless arrest was
supported by probable cause. The plaintiffs have articulated
rather specific proposals to remedy this alleged systemic defi-
ciency and the constitutional violations as to the time period
within which a probable cause determination must be pro-
vided. The defendants have suggested that, regardless of
“which outermost time limit we place on the delay between
arrest and the determination of probable cause, we should
allow those who administer our criminal justice system suffi-
cient flexibility to experiment with procedures that would
satisfy the constitutional mandate.

We shall chart broadly the bounds within which our deci-
sion must be implemented. “It is emphatically the province
and duty of the judicial department to say what the law is.
Those who apply the rule to particular cases, must of neces-
sity expound and interpret that rule.” Marbury v. Madison,
5 US. (1 Cranch) 137, 177 (1803). The use of medern tech-
nological mearis to protect individual rights, see, e.g., 21
Mass. Law. Wkly. No. 42, July 5, 1993, at 1, 32 (describing
implementation of a video bail system aimed at easing over-

*Examples of such exigency would be a major snow storm or similar
weather conditions precluding timely access to a magistrate, or where the
defendant is hospitalized or in a physical condition precluding a timely
appearance before a magistrate.
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crowding in pretrial detention facilities),* would be ham-
pered by excessively specific directions by this court based on
incomplete data.

In sum, the ensuing discussion sets forth the following
guidelines. An arrestee promptly released on bail is not enti-
tled to a prompt postarrest determination of probable cause.
Such determination, when constitutionally required, is gov-
erned by the same legal standards as apply to the issuance of
a warrant. A magistrate who is sufficiently “neutral and de-
tached” may make the probable cause determination; there is
no requirement that a judge make such determination. The
probable cause determination may be made at an ex parte
hearing, at which the arrestee is not entitled to the assistance
of counsel. The arresting officer’s documentation of probable
cause may be oral or written, and must satisfy the explicit
“oath” or “affirmation” requirement of art. 14. The determi-
nation of probabie cause need not be reviewed at
arraignment.

a. The Relationship Between Bail Releases and Postarrest
Probable Cause Determinations.

The Massachusetts bail statute, G. L. c. 276, § 58 (1992
ed.), seeks “to protect the rights of the defendant by estab-
lishing a presumption that he or she will be admitted to bail
on personal recognizance without surety and by delineating
carefully the circumstances under which bail may be de-
nied.” Delaney v. Commonwealth, 415 Mass. 490, 495
(1993). Section 58, first par., provides that an official author-
ized to admit an arrestee to bail®® “shall, when a prisoner is
held under arrest or committed either with or without a war-
rant for an offense other than an offense punishable by death
... hold a hearing in which the defendant and his counsel, if
any, may participate and inquire into the case and shall ad-
mit such person to bail . . . unless said [official} determines,

MCI. Minn. R, Crim. P, 4.03 (West 1993) (facts establishing probable
cause for warrantless arrest may be submitted orally, in writing, or by
facsimile transmission, video equipment, or similar device).

3General Laws c. 276, § 57 (1992 ed.), defines such officials.
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in the exercise of his discretion . . . that such a release will
not reasonably assure the appearance of the prisoner before
the court.”®® We recently have noted that there are over
100,000 bail releases a year in police stations and county
jails. Aime v. Commonwealth, 414 Mass. 667, 684 (1993).

The plaintiffs have raised two broad issues relating to the
relationship between § 58 and the issues in the present case.
First, the plaintiffs have suggested that a judicial determina-
tion is required even if an arrestee is released on bail before
the constitutionally required time limit on detention follow-
ing a warrantless arrest (twenty-four hours). The plaintiffs
contend that the conditions of bail, and the existence of a
criminal complaint pending against the defendant, justify
such determination.®” The defendants argue in response that
probable cause determinations need be made only in the case
of pretrial detention.

We agree with the defendants. In Gerstein v. Pugh, 420
U.S. 103, 123 (1975), the Supreme Court stated that the
“Fourth Amendment probable cause determination is ad-
dressed only to pretrial custody.” See County of Riverside v.
McLaughlin, 111 S. Ct. 1661, 1669 (1991). Nothing in art.
14 requires us to conclude otherwise. As explained above,
art. 14 guarantees that citizens will not be deprived of liberty
for a period longer than necessary to obtain judicial review of
the grounds for such deprivation. Where an individual is re-
leased within the constitutionally acceptable time, the ration-
ale for requiring a probable cause determination vanishes.

38General Laws c. 276, § 58 (1992 ed.), directs the official making the
bail determination to consider certain enumerated factors.

Section 58 was amended by St. 1992, c. 201. Certain portions of the
1992 amendments to § 58 have been declared unconstitutional under the
Federal Constitution. Aime v. Commonwealth, 414 Mass. 667 (1993).

37In their brief, the plaintiffs argue that, because “the conditions of bail
and the very fact of a criminal complaint hanging over one’s head can be
onerous, an initial determination of probable cause should still be available
either upon issuance of the complaint or at the arraignment.” At oral ar-
gument, the plaintiffs appeared to concede that timely release on bail
would eliminate the need for a judicial determination of probable cause.
We shall, nonetheless, address the argument presented in their brief.
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Accord Bond v. United States, 614 A.2d 892, 900-90! n.18
(D.C. 1992) (no probable cause determination needed where
arrestee indicted for other offense prior to arrest because
probable cause to detain him exists).

Next, the plaintiffs raise several interrelated issues pertain-
ing to the administration of § 58. The plaintiffs allege that
some arrestees “are not notified of their right to bail hearing,
under § 58, while for others bail is set without any meaning-
ful hearing.” The plaintiffs contend that the Superior Court
rules governing the admission of arrestees to bail do not
guarantee the proper administration of § 58. The plaintiffs
claim that “these rules include no requirement of a bail de-
termination for everyone; no process to decide when or how
the bail commissioners are called to the police stations; no
process for notifying the detainees about the ‘hearing’; no
procedure governing the hearing or the determination of bail;
no process for notice to the detainee of his/her bail; no rec-
ord of the proceeding.”

In order to solve the problems that they claim to have
identified, the plaintiffs urge us to promulgate rules estab-
lishing procedures for the administration of § 58. Moreover,
the plaintiffs suggest that the bail commissioners and clerk-
magistrates authorized to admit arrestees to bail out-of-court
should be employed to make the requisite probable cause
determination.

The short answer to the plaintiffs’ argument that § 58 is
not being administered according to its letter and spirit is
that the issue is not before us. Aside from the fact that the
defendants did not agree to the plaintiffs’ characterization of
the manner in which bail releases are conducted, this issue is
only peripheral to the questions reported by the single jus-
tice. As to the plaintiffs’ suggestion that officials authorized
to admit arrestees to bail out of court should determine also
whether probable cause to arrest existed, it falls under the



242 416 Mass. 221

Jenkins v. Chief Justice of the District Court Department.

rubric of proposals that are best left to the consideration of
those who will implement our decision today.®

b. The Standards Governing the Probable Cause Determi-
nation and the Procedures Required at the Hearing.

The parties have disagreed as to which legal standards and
procedures should govern the judicial determination of prob-
able cause. The plaintiffs argue that the probable cause de-
termination should be based on a written, or electronically
preserved, statement made under oath by the arresting of-
ficer. Also, the plaintiffs argue that any determination of
probable cause made by a magistrate prior to arraignment
should be reviewed by the judge conducting the arraignment.
Relying on the rule that warrants may be issued pursuant to
the oral testimony of an officer, the defendants dispute the
plaintiffs’ contention that a postarrest probable cause deter-
mination must be based on a written statement. The defend-
ants also argue that the probable cause determination need
not be reviewed at arraignment.

“Probable cause to arrest exists when, at the moment of
arrest, the facts and circumstances known to the police of-
ficers were sufficient to warrant a person of reasonable cau-
tion in believing that the defendant had committed or was
committing a crime.” Commonwealth v. Gullick, 386 Mass.
278, 283 (1982). “We have equated the word ‘cause’ in art.
14 with the words ‘probable cause.” Commonwealth v. Dana,
2 Met. 329, 336 (1841). In each case, the basic question for
the magistrate is whether he has a substantial basis for con-
cluding that any of the articles described in the warrant are
probably in the place to be searched . . . . Strong reason to
suspect is not adequate.” (Citations omitted.) Common-
wealth v. Upton, 394 Mass. 362, 370 (1985). Such familiar
probable cause principles essentially require that a set of
facts more probably than not indicates criminal activity or
evidence thereof.

3We intimate no view on the defendants’ argument that those officials
are not sufficiently “neutral and detached” to make such determination,
and that some of them are not schooled in the requirements of probable
cause. See Gerstein v. Pugh, 420 U.S. 103, 112 (1975).
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The constitutional requirement that a prompt determina-
tion of probable cause be made following arrest is necessary
to reestablish the judicial check over the seizure of an indi-
vidual by the police. It follows that a warrantless arrest will
be constitutionally permissible if such arrest was based on
facts within the knowledge of the officer which, but for the
exigency, would have supported the issuance of an arrest
warrant under our relevant case law. Accord Commonwealth
v. Pietrass, 392 Mass. 892, 897-898 (1984), citing Julian v.
Randazzo, 380 Mass. 391, 395 (1980) (same principles gov-
erning determination of probable cause apply to arrest war-
rants and warrantless arrests); Gerstein, supra at 120 (“The
standard is the same as that for arrest™). Accordingly, the
familiar principles governing probable cause to support the
issuance of a warrant should govern the postarrest determi-
nation of probable cause.

The principle that a postarrest determination of probable
cause reestablishes a neutral check on government interfer-
ence with one’s physical freedom provides the unifying prin-
ciple for the remainder of our conclusions. Thus, like the is-
suance of a warrant, the postarrest determination need not
necessarily be made by a judge. See Commonwealth v.
Smallwood, 379 Mass. 878, 885 (1980) (“While District
Court judges are authorized to receive complaints and issue
warrants, G. L. c. 218, § 32, a clerk or assistant clerk may
also receive complaints, administer the required oath, and is-
sue warrants in the name of the court. G. L. c. 218, § 33.
Commonwealth v. Penta, 352 Mass. 271, 273 [1967]).%®
The Supreme Court has held that, under the Fourth Amend-
ment, a determination of probable cause may be made by a
“neutral and detached” magistrate, who must be “‘capable of

General Laws c. 218, § 33 (1992 ed.), provides, in part: “A clerk,
assistant clerk, temporary clerk or temporary assistant clerk, may receive
complaints, administer to complainants the oath required thereto, and is-
sue warrants, search warrant and summonses . . .."

The Legislature may of course empower other officials to issue warrants
or make postarrest determinations of probable cause, so long as such offi-
cials meet the constitutionally required qualifications, described below.
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determining whether probable cause exists for the . . . arrest
or search.” Shadwick v. Tampa, 407 U.S. 345, 350 (1972).
See Gerstein, supra at 112. Neutral review of the grounds
for an arrest is the crux of art. 14. A competent, neutral, and
detached magistrate may make the postarrest determination
of probable cause.*°

Like the complaint and arrest procedure, the postarrest de-
termination of probable cause may be made in an ex parte
proceeding. See Commonwealth v. Smallwood, supra at 885
(complaint and arrest procedure customarily ex parte). So
long as the explicit “oath” or “affirmation” requirement of
art. 14 is met, the arresting officer’s documentation of proba-
ble cause need not be made in writing.** See Commonwealth
v. Baldassini, 357 Mass. 670, 676-677 (1970) (art. 14 autho-
rizes issuance of warrant based on oral testimony under oath
of arresting officer).** A postarrest determination of probable
cause may be made at an info mal hearing within the guide-
lines established in Gerstein v. Pugh, supra. This approach
accords with the teaching of Commonwealth v. Smallwood,
~ Supra at 885-836, that the complaint and warrant procedure
is not an adversary one. Accordingly, the arrestee is not enti-

‘°We have used throughout our discussion the term “judicial determina-
tion of probable cause.” As the Supreme Court of the United States has
explained, the word “judicial” does not imply that the determination need
be made by a judge. The word merely connotes the neutral nature of the
official making the probable cause determination. See Shadwick v. Tampa,
407 U.S. 345, 349-350 (1972).

“'Of course, probable cause may be documented in writing. The plain-
tiffs" suggestion that the arresting officer include the facts providing proba-
ble cause in his or her arrest report, or use a special probable cause form
such as those proposed for use by the Los Angeles police department, may
provide practically feasible means of implementing our decision.

*We disagree with the plaintiffs’ argument that the postarrest judicial
determination of probable cause need be reviewed at the arraignment of
the arrestee. As is the case for the issuance of a warrant where probable
cause does not exist, the remedy for an erroneous postarrest determination
of probable cause may lie in a motion to suppress any evidence derived
from the arrest, or by a challenge to the continued detention of the
arrestee.
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tled to the assistance of counsel during the postarrest proba-
ble cause hearing.

We also rote that the informal nature of the probable
cause hearing dces not conflict with cases such as Myers v.
Commonwealth, 363 Mass. 843 (1973), which requires fully
developed adversary procedures in a hearing on probable
cause to bind a defendant over for trial. “[T]here is a ‘large
difference’ between probable cause to arrest [or search] and
probable cause to bind over, ‘and therefore a like difference
in the quanta and modes of proof required to establish them.’
. .. A judicial finding of probable cause to arrest validates
only the initial decision to arrest the suspect, not the decision
made later in the criminal process to hold the defendant for
trial.” Id. at 849, quoting Brinegar v. United States, 338
U.S. 160, 173 (1949).

Finally, we note that the procedures followed in some of
our sister States may provide useful guidance to those who
will implement our decision. See, e.g., La. Code Crim. Proc.
art. 230.2 (West 1993) (arresting officer shall promptly
complete affidavit of probable cause and submit it to magis-
trate; probable cause determination may be made by magis-
trate in ex parte and nonadversary proceeding, upon affida-
vits or other written evidence); Minn. R. Crim. P. 4.03
{(West 1993) (facts establishing probable cause shall be sub-
mitted upon oath either orally or in writing; oral testimony
shall be recorded and retained by judge or judicial officer or
by judicial officer’s designee; any written or oral facts or
other information submitted to establish probable cause may
be made by telephone, facsimile transmission, video equip-
ment or similar device).*?

4, Conclusion.

The case is remanded to the Supreme Judicial Court for
the county of Suffolk for entry of a deciaratory judgment
consistent with this opinion. The single justice may, in his or

“*Some States require that the arrestee be brought to a magistrate for
the postarrest determination of probable cause. See, €.g. R:l. Gen. Laws
§§ 12-9-16 & 17 (1981); Va. Code Ann. § 19.2-82 {Michie 1992). Qur
Constitution does not require such appearance.
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her discretion, retain jurisdiction to oversee the implementa-
tion of our decision. In order to avoid sudden disruption of
the current system, a reasonable period of time may be al-
lowed by the single justice for such implementation.

So ordered.

(*
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Commonwealth v. De La Zerda,

COMMONWEALTH vs. JouN E. DE LA ZERDA.

Middlesex, April 29, 1993. - September 15, 1993.

Present: L1acos, C.J.. WILKINS, ABRAMS. LyNcH. & GREANEY, JJ.

Practice, Criminal, Appeal, New trial. Supreme Judicial Court, Further
appellate review.

This court treated a criminal defendant's application for further appellate
review of a trial judge’s order denying the defendant’s motion for a new
trial as a collateral appeal and vacated the order granting further ap-
pellate review in circumstances in which the defendant, who had al-
ready served his sentence when he moved for a new trial and had re-
ceived direct review in the Appeals Court of the denial of his motion for
a new trial, died after his application for further appellate review had
been granted but before oral argument of the appeal. [248-251]

CoMPLAINT received and sworn to in the Somerville Divi-
sion of the District Court Department on March 20, 1987.

The case was heard by Joseph A. Grasso, Jr., J., and a
motion for a new trial was considered by him.

After review by the Appeals Court, the Supreme Judicial
Court granted leave to obtain further appellate review.

The case was submitted on briefs.

John J. Barter for the defendant.

Thomas F. Reilly, District Attorney,
Sahakian, Assistant District Attorney,
monwealth.

WILKINS, J. We are presented with the question of what to
do with an appeal when a defendant dies after we have
granted his application for further appeliate review of an or-
der denying his motion for a new trial.

In May, 1987, the defendant waived his right to an initial
jury trial and admitted to sufficient facts to support a charge
of indecent assault and battery on a child. Based on his ad-

& James W.
for the Com-
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COMMONWEALTH OF MASSACHUSETTS N
L
SUFFOLK, SS SUPREME JUDICIAL COURT

FOR SUFFOLK COUNTY
NO: 91-431

TORRE JENKINS AND OTHERS
vs.

CHIEF JUSTICE OF THE DISTRICT
COURT DEPARTMENT AND ANOTHER

INTERLOCUTORY ORDER

The matter of the entry of judgment following rescript
came before the court and was argued by counsel; wherefore, it is
adjudged and ordered that within sixty days of the date of this
interlocutory order the defendants shall present to this court a
plan or plans concerning procedures for the determination of
probable cause as to aﬁy person arrested without a warrant and
not released within twenty-four hours.

It is further adjudged that a declaratory judgment will
be entered in this case, the terms of which may include at least
the following provisions:

1. A perscn who is arrested without a warrant is
entitled to a probable cause determination as soon as
is reasonable following arrest, and, in the absence of
extraordinary circumstances, in any event within twenty-four

hours of arrest, unless that person is released within that



twenty-four hour period.

2. The determination whether there was probable cause’
to arrest such a person shall be made by a judge or by a
"neutral and detached" magistrate, applying the same standards
that apply to the issuance of a warrant to arrest, at a hearing
that may be ex parte and at which the arrested person is not
entitled to the assistance of counsel.

3. The faétual basis for probable cause may be presented
orally or in writing, but must be presented under oath or
affirmation. A record of the presentation must be kept and
made available to defense counsel.

4. The court shall retain jurisdiction of this case

until further order of the court.

B i 114 J.)

Entered: October 2g, 1993
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Commonweaith v. Cameron.

COMMONWEALTH vs. DONALD R. CAMERON, THIRD.

Bristol. September 14, 1993. - November 1, 1993.

Present: Liacos, C.J.. WiLKINs, ABRAMS, LYNCH, & GREANEY, JI.

Motor Vehicle, Citation for violation of motor vehicle law. Practice, Crim-
inal, Citation for violation of motor vehicle law.

Dismissal of a complaint charging certain motor vehicle violations was not
required, although a police officer who waited several days to issue a
traffic citation to the defendant had violated G. L. c. 90C, § 2, in fail-
ing to issue the citation at the time and place of the alleged violations,
where there was an obvious, life-threatening injury involved; where no
purpose of § 2 was being thwarted; and where the police were sot seri-
ously deficient or negligent in their handling of the matter. [315-318]

CoMPLAINT received and sworn to in the New Bedford Di-
vision of the District Court Department on August 23, 1988.

On transfer to the jury session of the Fall River Division,
the case was heard by Robert L. Anderson, J., on a motion to
dismiss.

After review by the Appeals Court, the Supreme Judicial
Court granted leave to obtain further appellate review.

Cynthia A. Vincent, Assistant District Attorney, for the
Commonwealth.

Lee J. Fortier for the defendant.

WILKINS, J. For the first time in more than a decade, this
court deals with the question whether a criminal complaint
charging motor vehicle violations should be dismissed on the
claimed ground that a police officer did not seasonably issue
a citation to the defendant as required by G. L. c. 90C, § 2
(1992 ed.). The issue, which divided a panel of the Appeals
Court (Commonwealth v. Cameron, 34 Mass. App. Ct. 44
[1993]), is here on further appellate review. Because of the
seriousness of the injury sustained by a teenage boy whom
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the defendant’s vehicie struck and because the purposes of
§ 2 would not be thwarted if the complaint were not dis-
missed, the principles expressed in Comimonwealth v. Babb,
389 Mass. 275 (1983), control, and we vacate the order of
the District Court dismissing the complaint.

We summarize the essential facts which are more fully set
forth in the opinion of the Appeals Court. Commonwealth v.
Cameron, supra at 45-46. On April 27, 1988, Officer Soares
of the Dartmouth police arrived at the scene of an accident
in which a motor vehicle operated by the defendant had
struck a teenage boy on a bicycle. The vehicle was damaged,
and the boy, apparently seriously injured, was lying on the
ground. The defendant, who had run behind a house, seemed
to be in shock but gave his license and registration to the
officer. After the defendant had left the scene with a friend,
Soares and another officer worked at the accident scene for
the next two hours. Soares learned that evening that the
boy’s life was in danger. The next day, after further investi-
gation, Soares concluded that the defendant had been speed-
ing and had crossed the solid double line in the road before
striking the boy. No further investigation was needed before
issuing a citation to the defendant. On April 29 and 30,
Soares was not on duty. On May 1, he learned from the
boy’s mother that the boy’s condition had stabilized. He then
informed the defendant that a citation would be issued for
operating to endanger, speeding, and failure to stay within
marked lanes, and such a citation was issued that day.!

Section 2 provides that a citation should be given to the
violator at the time and place of the violation and that fail-

'It appears that Soares believed that, if the boy died, he would have to
issue a citation for negligent homicide, and, therefore, he delayed issuing
any citation untif that matter was resolved. In this, Soares was not wholly
correct. A 1986 amendment had added to § 2 a provision that eliminated
as a defense the failure of an officer seasonably to have given a citation to
an alleged violator of certain motor vehicle laws if the violation caused one
or more deaths. St. 1986, c. 620, § 18. The amendment did not eliminate
the obligation to issue a citation in the event of 2 motor vehicle fatality, It
only eliminated the defense that such a citation was not issued as required
by § 2.
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ure to do so “shall constitute a defense in any court proceed-
ing for such violation.” There are exceptions, such as when
there is a reasonable need for additional time to determine
the nature of the violation and “where the court finds that a
circumstance, not inconsistent with the purpose of this sec-
tion to create a uniform, simplified and non-criminal method
for disposing of automobile law violations, justifies the fail-
ure.” G. L. ¢. 90C, § 2.

One of the purposes of § 2, commonly calied the “no-fix”
law, “is to afford prompt and definite notice of the nature of
the alleged offense to the putative violator.” Commonwealth
v. Pappas, 384 Mass. 428, 431 (1981).* The objective is “to
‘prevent a situation in which a person cannot establish a de-
fence due to his being charged with a violation long after it
occurs.” Commonwealth v. Gorman, 356 Mass. 355, 357-358
(1969). The judge who allowed the motion to dismiss seems
to have relied in part on the defendant’s state of shock to
conclude that the defendant had no notice of the seriousness
of the incident. In affirming the motion judge, however, the
Appeals Court rightly did not depend on the absence of no-
tice. Justice Dreben’s dissent points out the reasons why the
notice purposes of § 2 were fully satisfied in the circum-
stances. See Commonwealth v. Cameron, supra at 48-49
(Dreben, J., dissenting), citing Commonwealth v. Pappas,
supra at 431-432. 1t is not reasonable to conclude that the
defendant was not aware of the seriousness of the accident.

The more significant issue, and the one that divided the
Appeals Court, concerns the question whether any circum-
stance, consistent with the purpose of § 2, justified the fail-
ure to deliver a citation until four days after the accident.
The Appeals Court opinion rejected Officer Soares’s mis-
taken belief that he had to discover whether the boy died
before he could issue any citation and also rejected as ade-
quate justification the two days’ delay while Soares was off-

*The other purpose of the “no-fix"” law is not invo!ch in this case. There
is no suggestion of manipulation or misuse of the citation process because
of any unnecessary or unreasonable delay. See Commonwealth v. Pappas,
384 Mass. 428, 431 (1981).
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duty. Id. at 46-47. It concluded that the Commonwealth had
presented no justification for the failure to deliver or mail a
citation the day after the accident. Id. at 47. The Appeals
Court opinion does not cite this court’s opinion in Common-
wealth v. Babb, 389 Mass. 275 (1983), on which Justice
Dreben relied in her dissent. Commonwealth v. Cameron,
supra at 48-49 (Dreben, J., dissenting).

The Babb case stands for the proposition that, assuming
the notice and abuse prevention purposes of § 2 are met, the
apparent seriousness of the accident itself may justify a re-
fusal to dismiss a complaint when an officer failed to issue a
citation seasonably. In our Babb opinion, we said that “this
court and the Appeals Court on numerous occasions have
held that failure to comply with the statute is not fatal where
the purposes of the statute have not been frustrated.” Com-
monwealth v. Babb, supra at 283. “So also the cases muke
clear that the very seriousness of particular charges tends to
minimize the importance of absolute observance of the proce-
dures because, again, ‘fix’ is virtually excluded, and notice is
implicit.” Id., quoting Commonwealth v. Perry, 15 Mass.
App. Ct. 281, 284 (1983).® Indeed, the 1986 amendment of
§ 2 (St. 1986, c. 620, § 18, creating an exception for motor
vehicle violation causing death) shows that, wher the most
serious of personal injuries is invelved, the purposes of § 2
are made unimportant as against the public interest in the
prosecution of such violators.*

Because there was an obvious, life-threatening injury in
this case and no purpose of § 2 is being thwarted, and be-
cause the police were not seriously deficient or negligent in
their handling of the matter, we conclude that there was jus-

*Our opinion in the Babb case does not analyze the issue in terms of the
exceptions stated in § 2. It does not even quote them. Gnly implicitly does
that opinion conclude that the justification exception of § 2 applies.

‘The fact that in 1986 the Legislature amended § 2 (St. 1986, c. 620,
§ 18), less than four years after our Babb opinion, without changing that
section to reverse our interpretation of § 2, warrants the conclusion that
the Legislature accepted our interpretation. See Waldman v. American
Honda Motor Co., 413 Mass, 320, 323 (1992); Crown Shade & Screen
Co. v. Karlburg, 332 Mass. 229, 231 (1955).
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tification for excusing the three-day delay in issuing the cita-
tion. We thus disagree with an analysis of § 2 that measures
“justification” in this case simply in terms of the inadequacy
of the explanation that Soares took two days off and did not
understand that an effective citation for motor vehicle homi-
cide could be issued at any time if the injured boy should die.
In deciding this case, we look more broadly at the purposes
of § 2. See Commonwealth v. Babb, supra at 283-284; Com-
monwealth v. Gorman, 356 Mass. 355, 357-358 (1969) (pro-
cedures of § 2 inapplicable when there is an arrest, although
§ 2 does not say so). The delay of three days in issuing a
citation in the circumstances of this case does not justify the
dismissal of the complaint. A finding is required as a matter
of law that the officer was justified in issuing the citation de-
spite the delay. The order of the District Court dismissing
the complaint is vacated, and an order shall be entered deny-
ing the motion to dismiss the complaint.

So ordered.
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Providence & Worcester Railroad Co. v. Chevron U.S.A. Inc.
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CHEVRON US.A. INnc. & others.!

Worcester. September 8, 1993. - November 2, 1993.

Present: Liacos, CJ.. WILKINS, AdraMs, LYNCH, & GREANEY., JJ.

Massachusetts Oil and Hazardous Material Release Prevention Act. Nui-
sance. Negligence, Hazardous substance. Proximate Cause. Restitu-
tion. Practice, Civil, Directed verdict. Evidence, Expert opinion. Con-
tract, Indemnity.

At the trial of claims based on the Massachusetts Oil and Hazardous Ma-
terial Release Preventicn Act, common law nuisance, negligence, and
restitution seeking recovery for costs incurred by the piaintiff in re-
sponding to petroleum contamination found on its property, the judge
properly allowed motions by the two defendants for directed verdicts
where, on the evidence considered most favorably to the plaintiff, and in
the absence of expert testimony establishing causation, the jury would
not have been warranted in finding that either defendant caused the
contaminations. [321-323]

An indemnity provision contained in an agreement by which a petroleum
company assigned its lease of a certain premises to another petroleum
company did not, in the circumstances, obligate the assignee to reim-
burse the assignor for the cost of defending an action based on the as-
signor's alleged wrongdoing in- 1972, months before the assignee ac-
quired the lease of the premises from the assignor. [323-324]

CiviL AcTION commenced in the Superior Court Depart-
ment on December 29, 1989.

The case was tried before Elizabeth Butler, J.

The Supreme Judicial Court on its own initiative trans-
ferred the case from the Appeals Court.

'Pioneer Oil Company, Inc., and Gulf Oil Corporation (Gulf).

We are advised that Chevron U.S.A. Inc. merged with Gulf in July,
1985, under the name Chevron U.S.A. Inc. The events in issue involve the
actions of Gulf, and we shall refer to Gulf (and not Chevron), just as was
the practice at trial.
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TO: Massachusetts Chiefs of Police

FROM: Diane S. Juliar, Assistant Attorney General
DATE: November 23, 1993
RE: Office of the Attorney General Procedures for the

Investigation of Civil Rights Complaints Involving
Police Officers

The attached document, Procedures for the
Investigation of Civil Rights Complaints Involving Police
Officers, is an evolving document developed to provide guidance
to Assistant Attorneys General and investigative staff of the
Attorney General’s office regarding procedures to be followed
in processing complaints alleging civil rights violations by

police officers.

9080J



COMMONWEEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL

PROCEDURES
FOR
THE INVESTIGATION
OF
CIVIL RIGHTS COMPLAINTS INVOLVING POLICE OFFICERS
November 10, 1993

A. POLICY

The Attorney General and the Chiefs of Police of the
Commonwealth have the legal and moral obligation to conduct
inquiries and investigations into allegations of wrong-doing by
police officials, to include, but not be limited to, violations
of the civil rights laws.

These procedures have been established to advise all
concerned parties as to the processes that will be followed in
conducting inquiries or investigations into allegations
received by the Office of the Attorney General ("Office").

B. PROCEDURES
1. INTARE OF COMPLAINTS
a. IDENTIFIABLE COMPLATNANT

Initial complaints by individuals, whether they are
received via telephone, in writing, or in person, will
be received by a staff member of the Civil Rights
Division.

The staff member will inform the complainant that the
Office requires that a written and signed complaint be
filed with the Office prior to consideration of a
formal investigation.

Additionally, the complainant will be asked to provide
any supporting documentation including:

(1) medical records;

(2) names, addresses and telephone numbers of known
witnesses;

(3) a copy of any obtainable police reports;

{4) photographs; and
(5) any other relevant information.



Finally, the complainant will be asked whether a
complaint has been filed with the Chief of Police, and
if the complainant has not done so, it will be
recommended that the complainant do so, even if the
complainant desires to do so anonymously.

b. ANONYMOUS COMPLAINTS

Although it is the general policy of the Attorney
General not to expend valuable investigative and
prosecutorial resources in the investigation of
anonymous complaints, the Attorney General reserves
the right to conduct ingquiries and/or investigations
into anonymous complaints when the allegations are of
a serious nature and/or such an investigation would
tend to further public policy interests.

Upon receipt of an anonymous complaint (one in which

the complainant does not identify him or herself), the
allegation will be forwarded to the Chief of Police in
accordance with the guidelines set forth in 3.a. below.

PROVIDING LEGAL ADVICE TO COMPLATNANTS

In those instances in which an individual is seeking
legal advice beyond the scope of an investigative request
being filed with the Office, the complainant generally
will be referred to the Massachusetts Bar Association, 20
West Street, Boston, Massachusetts 02111, telephone (617)
542-3602, or another bar association referral service.

PRELIMINARY SCREENING OF COMPLAINTS
a. DETERMINATION THAT AN INVESTIGATION IS NOT WARRANTED

If, after review of the written complaint and
supporting materials conducted by the Chief of the
Civil Rights Division, a determination is made that no
investigation will be commenced by the Cffice, the
complainant will be notified of the decision in
writing. This notification will advise the
complainant that it is the determination of the Office
that sufficient grounds to warrant an investigation by
this office do not exist at that time. As this is not
a determination as to whether or not the rules,
policies, and procedures of the particular police
department were violated, the notification will also
include a recommendation that the complainant bring
this matter to the attention of the Chief of Police in
the community in which the incident or complaint is
alleged to have occurred.



Additionally, the complainant will be encouraged to
provide the Office with written authorization as
required by the Massachusetts Fair Information
Practices Act, G.L. c. 66A §§ 1-3 ("FIPA") to provide
information regarding the complaint, including the
complainant’s identity, to the local Chief of Police.

The provision of this information to the local Chief
of Police will assist the Chief of Police in
fulfilling his/her responsibility to learn about
incidents which may have occurred, to determine
whether particular officers have been the subject of
complaints, and to maintain the general gocd order of
the police department.

If the complainant provides the requested written
"FIPA" consent, the Civil Rights Division will forward
a written copy of the complaint to the Chief of Police.

If the complainant declines to sign the "FIPA" consent
form, the Office will contact the Chief of Police in
writing concerning the substance of the complaint.

The Chief of Police will be provided with as much
information as possible regarding the complaint
excepting, as required by "FIPA", the identity of the
complainant and other information which reasonably
could identify the complainant.

Those cases that are not the subject of an
investigation will be maintained by the Office in a
separate file system, segregated by department and by
individual officer. With the exception of the
procedure described above concerning the notification
of the Chief of Police, this information will not be
made available, except for release of the complaint to
the complainant upon request, unless there is an order
of a Court of competent jurisdiction.

In certain instances, although a determination has
been made after preliminary review that sufficient
grounds to warrant an investigation by the Office do
not exist, the Chief of the Civil Rights Division will
discuss with the Chief of Police those practices
and/or policies which were raised by the complaint and
which, if true, would have the potential for exposing
the Police Department to future liability. When
appropriate, the Office will forward to the Chief of
Police model policies and procedures, information
concerning training, and an offer of the professional,
technical and advisory resources of the Office.



DETERMINATION THAT AN INVESTIGATION IS WARRANTED

If it is determined by the Chief of the Civil Rights
Division that an investigation is warranted, she or he
will assign an Assistant Attorney General in the
Division to the case, and the following actions will

be taken:

(1) If a "FIPA" release form has not yet been signed
by the complainant, the complainant will be
asked to sign such a release at this time as a
predicate to commencing an investigation.

(2) When the complainant has signed the "FIPAY
release form and the investigation has been
authorized, the Assistant Attorney General will
contact the Chief of Police of the particular
Police Department by telephone and determine
whether the Chief of Police has or will initiate
an investigation (civil/internal affairs or
criminal) into the allegation. If the Chief of
Police determines that the Chief and/or his/her
Department will not be involved in an
investigation into the allegations, the matter
will be assigned for investigation by the Office
in accordance with section 4, below.
Additionally, and in any event, the Attorney
General reserves the right to conduct an
independent investigation in accordance with
paragraph E of these procedures.

(3) When the Chief of Police is contacted, the
Assistant Attorney General also will request
that the Chief retain the following items
pending a formal written request:

(a) relevant radio and telephone transmission
tapes;

(b) police officers activity logs;

(c) police incident reports;

(d) booking photographs;

(e) crime scene or other photographs; and

(f) other relevant departmental documents or
materials.

(4) If an investigation into the allegations has
been conducted and completed by the Chief of
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Police, the Assistant Attorney General will
request in writing that the Chief forward to the
Office a copy of reports of the investigation
and any supporting materials which may be
subject to release in accordance with the law.

INVESTIGATION BY THE OFFICE OF THE ATTORNEY GENERATL

If a formal investigation is commenced by the Office, the
Agsistant Attorney General and the Investigator(s)
assigned to the investigation will interview the
complainant and civilian witnesses and will obtain all
relevant documents.

The file will then be reviewed to determine whether there
is sufficient credible evidence to support continuance of
the investigation into the allegation.

If there is insufficient evidence, a letter will be
forwarded by the Chief of the Civil Rights Division to the
Chief of Police, advising the Chief of Police that the
investigation has been closed, and that since there is
ingsufficient credible evidence to warrant proceeding
further, it will not be necessary to interview the
officer, unless the officer makes a regquest to be
interviewed for the record.

If there is sufficient evidence to warrant further
investigation, the Aggistant Attorney General will notify
the Chief of Police that the Office requests that the
involved officer and/or other officers make themselves
available to be interviewed by personnel from the Office
of the Attorney General. No officer is required to grant
this interview, but each is requested to meet voluntarily
with staff from the Office so that the officer’s account
of the events that are the subject of the allegation and,
if applicable, the identity of other witnesses can be
obtained. The officers may be represented by legal
counsel at the interview.

Upon completion of this stage of the investigation, the
Assistant Attorney General and the investigator will again
review the information and evidence gathered to determine
whether the investigation should proceed further.

If a determination is made to proceed with the
investigation, the Assistant Attorney General assigned to
the investigation will periodically assess the progress of
the investigation to determine the appropriateness of
further measures.



C. PROCEDURE FOR_COMPLETED INVESTIGATIONS

At the completion of any substantiated investigation, and
prior to the issuance of any recommendations or related
reports, the Chief of the Civil Rights Division will offer to
meet personally with the Chief of Police to discuss the
findings and conclusions of the investigation.

It shall be the policy of the Office to utilize these
meetings, in part, to make the Chief of Police aware of
available training for pclice officials. If the Chief of
Police expresses an interest in such training, the Chief of
the Civil Rights Division will assist the Chief of Police in
facilitating the processes necessary to arrange for this
training.

After the meeting between the Chief of the Civil Rights
Division and the Chief of Police, the Chief of the Civil
Rights Division will provide the Chief of Police with a copy
of the final investigative report, including its findings and
conclusions, to assist the Chief of Police with his/her
responsibilities to maintain the good order of the Police
Department and to assist the Chief of Police with internal
police administrative processes.

Except when conduct warranting criminal prosecution is
identified, or when an apparent pattern of illegal or
inappropriate conduct by a police officer or a department is
identified, or in those situations described in paragraph D.
2. and E. of these procedures, the Chief of the Civil Rights
Division will refer the matter to the Chief of Police with a
recommendation that the Chief of Police address the
investigative concerns as an internal administrative matter.

Additionally, the Chief of the Civil Rights Division will
discuss with the Chief of Police those practices and/or
policies which were identified, by or during the
investigation, as having the potential for exposing the Police
Department to future liability. When appropriate, the Office
will forward to the Chief of Police model policies and
procedures, information concerning training, and an offer of
the professional, technical and advisory resources of the
Office.

D. CRIMINAL AND CIVII. PROSECUTIONS FOR VIOLATION OF THE CIVIT,
RIGHTS I.AWS

In accordance with the Massachusetts General Laws, the
Attorney General has the authority to commence a criminal
and/or civil cause of action against those persons found to be
in violation of the civil rights laws, including, but not
limited to, police officers acting under the color of law.

._6_



1. CRIMINAL_ PROSECUTIONS

In those instances in which there is probable cause to
believe that the civil rights of a person were violated,
and the facts indicate that a criminal prosecution is
warranted and appropriate, a prosecution will be initiated
and directed by staff of the Criminal Bureau. Notice will
be given to the appropriate District Attorney’s Office.

2. CIVIL ACTIONS

It is the policy of the Attorney General that the use of
civil actions will be necessary in unusual and/or
extraordinary circumstances or in other similarly rare and
special situations in which the facts and circumstances
require that the Attorney General commence such an

action. Thesge civil actions will be commenced to seek
injunctive relief to prohibit certain conduct, or to
mandate training or policy changes. Civil actions will be
commenced in those cases and instances in which the Office
cf the Attorney General determines that the purposes of
the civil rights laws are not being adequately addressed
by the actions and determinations of the Police Department
or other appropriate authorities. Settlement of these
matters generally will be allowed if an appropriate
written agreement detailing recommendations and solutions
to the complained of issues and concerns is agreed upon by
the Attorney General and the other parties to the cause of
action.

E. RESERVATION OF RIGHT TO CONDUCT INDEPENDENT INVESTIGATIONS

Although it is the policy of the Attorney General to work
jointly and cooperatively with the Chiefs of Police of the
Commonwealth, in certain instances the facts and circumstances
of particular allegations and/or the responsibilities of the
Attorney General may require that the Office conduct an
immediate investigation, independent of the involved Police
Department and Chief of Police, and contrary to the procedures
above. Some examples of these circumstances include lack of
cooperation on the part of the Chief, the agency, or the
municipality; involvement of the Chief as a subject of the
allegation; the apparent existence of a conflict of interest;
and allegations of serious criminal conduct. In those
circumstances in which this provision is invoked, the Chief of
the Civil Rights Division will contact the Chief of Police as
soon as it is appropriate to do so, to make due notification
and to discuss the basis for the determination to conduct an
immediate independent investigation, unless the Chief of
Police is the subject of the investigation.
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VIDEOTAPING OF PUBLIC DEMONSTRATIONS
— BY LAW ENFORCEMENT PERSONNEL

The Attorney General has recently received several
inquiries regarding the extent to which law enforcement
personnel may make videotapes, with or without audio
rercording, of demonstrations in public places. The short
answer is that videotaping is appropriate under certain limited
circumstances; that audiotaping is appropriate in the same
circumstances so long as it is not done "secretly"; and that
the use of good judgment and common sense will go a long way
toward determining when these inforwmation-gathering and
evidence~preserving techniques should@ and should not be used.
Some of the governing legal principles are set forth below.

There do not appear to be any significant issues under the
search and seizure provisions of the federal and state
constitutions or under the privacy protections set forth in
G.L. c. 214, § 1B. Generally, persons demonstrating in a
public place do not enjoy a reasonable expectation of privacy.

So long as no audio recording is made, such videotaping
would not violate the Commonwealth's eavesdropping and
wiretapping statute, which restricts interceptions of "wire
c¢omunications®” and "cral communications" but not communications
made by means of visible images. G.L. c¢. 272, § 99. Even an
audio recording would not violate the statute if it were made
openly, in light of the-ststutdry definition of "interception"
as a communication heard or recorded "secretly." Id. § 99
B.4. A recording made "secretly," unless otherwise authorized
by the statute, is a criminal offense, id. § 99 C.1, and may be
the basis for monetary damages. Id. § 99 Q.

Whether a recording is being made "secretly" will depend in
part on individual facts and circumstances. For example, a
large boom microphone might put a reasonable person on notice
that an audio recording was being made, but a small camcorder
may be less noticeable in a crowd. Also, depending on the
relative prominence of the microphone on the particular model
of camcorder, even a person who saw the camcorder being
operated might not necessarily be aware that an audio recording
was also being made. A court might also consider such factors
as whether the recording was being made in the open, or instead
from within a building or an unmarked vehicle, and whether the
officer making the recording was in uniform or plainclothes.

District attorneys, State Police personnel, and law
enforcement personnel employed elsewhere in the executive
branch of state government or by independent authorities must
consider certain issues under the Fair Information Practices
Act (FIPA), G.L. c. 66A, §§ 1-3. FIPA provides that a "holder"
maintaining "personal data”™ must "not collect or maintain more
personal data than are reasonably necessary for the performance



of the holder's statutory functions." G.L. c, 664, § 2(1).

Any holder violating this or any other provision of FIPA may be
liable for damages and subject to injunctive relief under G.L.
c. 214, § 3B. Whether FIPA is applicable here depends on
whether the office or law enforcement agency involved is a
"holder," whether the information captured on videotape or
audiotape constitutes "personal data," and whether that
information is "reasonably necessary for the performance of the
holder's statutory functions."”

The term "holder" is defined by using the term "agency,"
which in turn is defined as including "any agency of the
executive branch of government . . . or any authority created
by the general court to serve a public purpose, having either
statewide or local jurisdiction." G.L. c. 66A, § 1., Although
no reported case has addressed the issue, a district attorney
could be held to fall within this definition. Cf. Lodge v,
District Attorpney for the Suffolk District, 21 Mass. App. Ct.
277, 281 (concluding that office of district attorney is a
state agency for purposes of presentment of tort claims under
G.L. c. 258, § 4), rev. denied, 396 Mass. 1106 (1985). The
State Police, other state law enforcement agencies, and
1ndependent authorltles would also appear to constitute
"holders.

The term "personal data” is defined, see G.L. c. 66A, § 1,
so as to exclude "intelligence information®" as defined in G.L.
c. 6, § 176; "intelligence information" is defined as including
records and data compiled for the purpose of "criminal
investigation" or "investigating a substantial threat of harm
to an individual, or to the order or security of a correctional
facility.” G.L. c. 6, § 176. Accordingly, information could
be "personal data" for FIPA purposes if it were gathered for
purposes other than a criminal investigation or the
investigation of a substantial threat of harm to an 1nd1v1dua1
or correctional facility.

The phrase "reasonably necessary for the performance of the
holder's statutory functions" is not one that is susceptible to
any single, precise definition. Law enforcement personnel have
numerous statutory functions, and in each instance a judgment
would have to be made, based on all of the facts and
circumstances, as to whether particular data was "reasonably
necessary" to the performance of one or more of those
functions. It seems likely that a court would allow law
enforcement personnel a range of discretion in determining what
kinds of data are "reasonably necessary" to gather, but such
discretion would not be unlimited.

The result of the foregoing is that, although certain legal
questions remain to be resolved by the courts, law enforcement
officials subject to FIPA should make videotapes of public



demonstrations only where such videotapes are either (a) for
purposes of a criminal investigation or the investigation of a
substantial threat of harm to an individual or correctional
facility, or (b) are "reasonably necessary for the performance
of [the law enforcement agency‘s] statutory functions." G.L.
c. 66A, § 2. The making of videotapes for other purposes could
be grounds for monetary and injunctive relief under G.L. c.
214, § 3B, although such relief would operate only against the
"holder," j.e., the agency or authority, rather than against
law enforcement personnel individually. See Torres v, Attorney
General, 391 Mass. 1, 14 (1984) (noting that relief under FIPA
should operate against agency that is "holder," rather than any
individual employee).

All law enforcement personnel should consider issues under
the Massachusetts Civil Rights Act (MCRA), G.L. c. 12, §§ 1l1H,
11I. The MCRA makes any "person" who interferes or attempts to
interfere with the protected rights of another person "by
threats, intimidation or coercion" subject to civil liability
and injunctive relief. The holding of a peaceful demonstration
in a public place, in compliance with any lawful time, place
and manner restrictions, is a right protected by the federal
and state constitutions. The videotaping of such a
demonstration in a threatening, intimidating, or coercive
manner, or in circumstances where the act of videotaping was
inherently threatening, intimidating, or coercive, could
constitute grounds for liability under the MCRA.

One factor that a court might consider in evaluating any
claim of an MCRA violation is whether there was a videotaping
policy that was even-handedly applied to all demonstrations
regardless of the content of the messages being conveyed at the
demonstration, or instead whether the decision to tape a
particular demonstration took the subject of the demonstration
into account. It may be, of course, that some demonstrations
dealing with particular issues might present a relatively
greater or lesser threat of illegal conduct than the typical
demonstration. If there were some objective evidence for such
a correlation, then such evidence could be taken into account
in deciding whether to videotape the demonstration. But the
subject matter of the demonstration, standing alone, should not
be a factor in the decision.

Also, there is an unanswered question as to whether it
would be more appropriate for the officer making the recording
to be in uniform or plainclothes. Conceivably, this could bear
on the issue whether the officer's activities would constitute
an interference with the demonstration by means 9f "threats,
intimidation, or ccercion.™ 1In particular, some members of the
public might view videotaping by a uniformed officer as
expressive of particular governmental cconcern about the
demonstration and therefore more intimidating. Others might



view videotaping by @ plainclothes officer as more intimidating
because participants in the demonstration are left to wonder
who is videotaping the demonstration and why.

These decisions must be made based on the facts and
circumstances of each particular situation. The courts would
likely give reasonable deference to such decisions, however, so
long as such decisions were based on appropriate criteria such
as those identified in this discussion. More generally, the
exigencies of law enforcement and crime prevention, and the
circumstances of a particular demonstration, would have to be
taken into account before any videotaping of a demonstration
could be characterized as constituting “"threats, intimidation,
or coercion."

In addition, various immunities protect law enforcement
agencies and officials from official and personal liability
under the MCRA. First, state agencies, and state officials
sued in their official capacities, are not "persons" subject to
liability under the MCRA. §See Commonwealth v. Elm Medical
Laboratories, 33 Mass. App. Ct. 71 (1992). Second, law
enforcement personnel at the state and local levels would enjoy

a qualified immunity f£rom personal liability under the MCRA for
discretionary acts that did not violate the "clearly
established” rights of participants in the demonstration being
videotaped. See Duarte v, Healy, 405 Mass. 43 (1989); Elm
_QQLQQL;LQQQLQtQLLga 33 Mass. App. Ct. at 81-82 n.15. Third,

district attorneys enjoy absolute immunity from suit under the
MCRA for acts that are "sufficiently related to the

prosecutorial function . . ." Chicopee Lions Club v,
__S_tL_QLAJ:LQLBELLQL_t_Q_ﬂB_PﬂQLD_LE_trlgt 396 Mass. 244, 252

(1985). There is, however, some guestion as to whether a
prosecutor’s videotaping of potential illegal activity would be
sufficiently closely associated with the judicial process as to
warrant absolute immunity. Cf£. Burns v. Reed, 111 S. Ct. 1934,
1943 (1991) ("We do not believe . . . that [an assistant
district attorney's] advising the police in the investigative
phase of a criminal case is so 'intimately associated with the
judicial phase of the criminal process' . . . that it qualifies
for absolute immunity.”").

In sum, videotaping would not violate the MCRA, and should
present no appreciabple risk of personal liability for law
enforcement personnel, so long as it were (1) undertaken for a
legitimate purpose related to the duties of the law enforcement
agency; (2) conducted on a content-neutral basis, i.e., without
discrimination based solely on the subject matter of the
demonstration (as opposed to the activities expected to occur
at the demonstration); and (3) conducted in a manner that did
not unnecessarily interfere with the demonstration being
videotaped.



There are, of course, situations where videotaping is
clearly warranted. Where illegal activity is actually
occurring or is reasonably likely to occur, and particularly
where persons involved in such activity may be attempting to
conceal their identities, videotaping can serve as a valuable
and even essential law enforcement tool for gathering evidence
for a potential prosecution. The foregoing discussion of FIPA
and the MCRA should illustrate that a careful evaluation of
these circumstances, including consideration of the necessity
of videotaping and its potential effect on the exercise of
protected rights, ought to be sufficient to ensure that the
videotaping complies with applicable law.
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02108

COMPUTER SEARCHES
of
MSDOS SYSTEMS

Sgt. Alr)érew Palombo

When conducting a search for computer related evidence there are several steps
that must be followed. In order to ensure a successful retrieval of information and subsequent
prosecution. A computer "Crime Scene" is subject to being inadvertently tainted if the proper
procedure ’3 w0t followed.

The following is a compilation of procedures that should be utilized any time a
search or seizure of a computer is contemplated. These procedures should ultimately be followed
by an investigator with expertise or at the very least a good working knowledge of DOS, (Disk
Operating System), and the ability to articulate his findings for a judge and jury. Additionally,
there are certain tools that an investigator will need if he is to conduct an on-site search of the
computer. These tools are going to be necessary whether or not the search is done on location or

back at the office, and should be a kit ready to go at any time.

TOOLS

L. Tools needed for a P.C. search and data retrieval vary depending on the type of system,
(Apple, Macintosh, 1. B.M. compatible etc.), for these purposes, most reference is to I.B.M.
compatibles, the most commonly found system.

A. Mechanical tools:



Evidence camera and or video.
Small screwdriver set/Pocket tool kit
Tape recorder

B. Evidence supplies:

Evidence tags

Evidence stickers

Self stick labels
Re-usable tape

Felt tip markers and pens

C. Computer equipment:

Lap Top with large hard drive

Small portable printer.

Portable "pocket modem"

Blank Diskettes, (unformatted) in S 1/4 " and 3 1/2" sizes.

Serial and parallel cables, (both standard and point to point wired)
Serial and parallel port adapters.

DOS. "boot" disk, (one for each version)

Several DOS. Utility programs, i.e.,PC Tools, Norton Ut111t1es etc.
Disk labels and Write protect tabs.

BEGINNING THE SEARCH
1. Procedure for initiating a search in an on-site location:
A Remove everybody from the vicinity of the computer, and telephones.
B. Leave the computer in its current operating condition, do not allow anyone
access to the keyboard or power source.
C. Identify and additional network users, (if any), and secure the terminal
D. Photograph, (or video), the system, peripherals, and all connections made
to the computer, (cables, phone lines or other wiring).
E. Disconnect any modem connections from the source.
2. Conducting the search:
A Back out of the program currently running, (if any). save the file.



Exit to DOS. If you are in a familiar program and can do so without
corrupting files or experimenting.

Reboot the computer using YOUR DOS. Disk.

Use DOS. commands to read the directory and all sub-directories to
familiarize yourself with this system and files.

Use utility programs to view Autoexec. Bat and Config.Sys in the root
directory to determine if any hidden commands are in existence to destroy
files not accessed properly.

Repeat E in each program directory looking for start up files with hidden
commands.

Identify the files you wish to search.

THE SEARCH

Searching the files:

A. If you are satisfied that the computer is "clean" of any operator
induced viruses or hidden destruction commands, utilize the
software in the computer to access and read it's own files.

B. Copy all targeted files to your disks using DOS. Commands. Or a
disk cloning program , i.e. Laplink, PC Tools or similar utility.
(compare files after copy)

C. Copy the existing software to your disks, as in B above use DOS.
Backup or Copy commands, (this is to avoid accusations that
different software versions will misinterpret file commands).

D. Using the utility programs, look for deleted , hidden or damaged
files. Recover these, examine and copy if applicable. (DOS. delete
commands do not erase a file from the computer, they only change
a segment to make unrecognizable to most programs. These are
usually recoverable with various utility programs).

E. Using the sofiware print commands, and the DOS. print
commands, print out on the system printer all of the documents that
you have copied, (if time allows), also print out the directory and
tree listings that you obtained through the DOS. commands.



It is important for the investigator to closely examine all files in all directories. A
common and simple method for computer aficionados to hide and disguise incriminating
documents is to simply re-name the files and extensions and place them innocuously in directories
other than where expected. For example, a Word Perfect document called "Murder.Doc" could
be renamed Apple Exe and placed in any directory. This would appear, at first glance to be a
program file and not a storage file for a word processing program. Therefore you need to

examine all files to determine if in fact they are what they appear.

The above procedures are time consuming and sometimes delicate operations. If
time and location is a serious problem, the warrant to search should be written so as to allow the

search and/or seizure of the computer, including all peripherals, data disks, manuals and storage

equipment. This will enable your investigators to bring all of the data in its original format back
to their facility and conduct a thorough search and retrieval of the data. Furthermore, there are
many commercially available software programs with password protection to access the program..
Most of these are easily circumvented allowing the experienced computer user , "Back door
Access" to the program. However, some programs have password protection on the individual
files. (Word Perfect for example). This protection, if used by the author actually encrypts the
entire file making it impossible to read through any 308 or utility command including Word
Perfect itself, without the password. The only remedy for this is through purchase of a
commercially available decryption program specifically designed for these purposes and for that
particular program.

For these reasons, the better practice, if conducting a search on a P.C. based computer
would be to remove the computer. If this is not possible, because of legitimate third party or
business use, the computer should be "Cloned" into a laptop at the site using a Laplink type
program which in effect gives you an exact duplicate on your own computer of the entire

operating system, files, and programs exactly as they appear on the target computer.



It is important to remember that whatever method is used to extract the information from
the computer, that the rules of evidence must be followed. Also the integrity of the information
contained in your copies must be above reproach. The methods of reproduction and extraction of
files should be as simplistic as possible, and done in a manner that ;loes not allow the changing or
editing of the original file. Any challenges to your procedures should be addressed in court by an
expert witness with hypothetical questions that directly paraliel the methods used by your
investigator.

There are many other pitfalls to retrieving and maintaining computer generated evidence.
Storage of the computer and disks are extremely important, access to electrical surges, magnetic
fields, dirt, water, extreme temperature changes, and adverse handling of the equipment can all
lead to fatal errors in the retrieval, storage and integrity of data. Removal of the P.C. computer
itself requires more than unplugging same and carrying it out. There are programs based within
DOS and other utility programs that "park" the hard disk prior to moving, this coupled with
placing blank disks in the floppy drives makes it safe to remove and transport the P.C. Any
notations made on floppy disks should be done with felt tipped pens while carefully avoiding the
shiny portions of the disk inside the jacket.

During the planning of a search and/or seizure of a computer consideration must be given
to the vast amounts of information that may be stored on the internal hard drive and "floppy"
disks. The time needed to retrieve, view and analyze this data could well be in excess of what the
courts view as "Reasonable", for an on-site search. In order to better understand this statement ,

it is important to understand the storage capabilities of computer disks.



MEGABYTES

1. A Byte is the nomenclature used to measure the storage capacity of computer disks.
Simply stated:
A One byte equals one character on the keyboard
B. One Megabyte equals one million bytes
C. "Floppy" discs have a storage capability of between 360,000 to 1,400,000 bytes
D. Commonly used "Hard" disks range in size from 40,000,000 to 250,000,000 bytes
FLOPPY DISCS
L. A "Floppy" disc is a magnetic media used for program loading and storage.
A The 5 1/4 " Disk is a flexible recordable storage media that is inserted into

a drive on the computers C.P.U., (Central Processing Unit)

B. The most common of these disks have a storage capacity of 1,200,000
Bytes.

C. This disk is covered with a cardboard type material and the actual disk
inside is exposed in several areas. The examiner must be careful not to
touch the exposed area as this could destroy data.

D. The 3 1/2" Disk is a physically smaller version of the 5 1/4", but with a
larger storage capacity. The most common of these can store 1,400,000
Bytes of information.

E. The 3 1/2 " disk jacket is comprised of a hard non-flexible jacket with a
sliding "door" that covers the recording disk and does not have any
exposed areas.

F. Both of these storage media's have what is known as a "Write Protect tab"
on them. These tabs allow fuil reading access to the disk but will not allow
any alteration or new information to be written on the disk. However, these
"tabs" are physical devices that may be removed at any time.

HARD DRIVES

1. A " Hard Drive", is a permanent internal disk that usually contains all of the operating
system files along with individual program and storage files in "Directories".

A Hard drive storage capabilities range from 10,000,000 bytes to over
200,000,000 bytes (200 Megabytes) in P.C.s, (network systems usually
contain much larger storage systems).

B. Hard drives are usually non-removable and not visible without dismantling
the computer.
C. Hard drives do not have mechanical "Write protection” on them and

therefore are susceptible to operator induced damage to the files if not
accessed properly.



To put the storage capabilities of computer disks in the proper perspective, consider the

following analogy: (F.B.I. statistics)

A.

An average paperback book contains approximately 300 pages.
36 lines per page

60 Characters per line

648,000 characters per book

Capacity of most common computer disks.

5 1/4 " Floppy disk

360,000 to 1,200,000 characters (1/2 to almost 2 paperback books).
3 1/2 " Floppy disk

720,000 to 2,000,000 characters (1 to 3 paperback books)

80 megabyte Hard Drive

80,000,000 characters (Almost 125 paperback books).

As is apparent, computers and disks are able to store an incredible amount of information

in a very small area. When you plan your search, this must be taken into consideration and should

also be incorporated into the affidavit for the warrant as a justification to seize the computer in

order to facilitate a thorough and detailed search.
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Foreword

In many urban, suburban, and even rural communities in the Uniled States, there
is growing concem about street gangs. Victims of the serious and often random
violence that is an incieasingly common feature of gang-related crime, law
abiding residents in some of these communities have retreated in fear—afraid to
let their children walk to school, go to a comer store for a loaf of bread, or even
play outside.

Nevertheless, finding an appropriate solution to the gang problem is a complex
issue. Across communities, there is considerable variation in gang mer:dership
and gang behavior. Some gangs are primarily social groups while others are
deeply committed to criminal activity. Some members are heavily engaged in
illicit activity; others participate in crime only occasionally.

Experts who have studied and worked with gangs often consider them to be a
symptom of community ills as well as a cause. Law enforcement officials, social
service providers, and other community-based groups are beginning to set a new
course for combining their expertise and developing community-centered strate-
gies that take into account the complex nature of street gangs.

This Issues and Practices report is one of the most recent responses to that need.
It summarizes research and professional criminal justice perspectives on gangs:
describes some current gang prevention, intervention, and suppression strafegies;
and presents recommendations for dealing with street gangs at the community
level.

To advance the effort to forge new links between the community and criminal
justice in steering young people away from gang membership, NIJ has initiated a
comprehensive evaluation of carly intervention strategics that emphasize partici-
pation by social service agencies, schools, families, youth, and community
organizations. This project is part of N1J's structured research and evatuation
program to learn more about gangs and effective strategies to control them.

NIJ-sponsored projects now underway ase studying the involvement of gangs in
drug sales and other types of criminal activity, their migration from city te city,
and their internal structures and links to organized crime. The presence of gangs
in correctional facilities and the roles of probation and parole in gang prevention
and control are other topics being explored. Naticnwide assessments are review-
ing the resources available to law enforceinent and the strategies that have been
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Chapter 1
Introduction

Street gangs have been documented in cities in the United States throughout most
of the country’s history, but accounts by the media, practitioners, and some
researchers suggest that gangs are now posing a more serious crime problem than
in the past.! In some cities gangs are credited with an alarming share of violent
crime, especially homicides. And while reports conilict about the extent to which
gangs play an organized role in drug trafficking, recent research suggests thai
gang members are highly visible in the drug trade.?

Policymakers require information on street gangs and ways to address them. This
report gives an overview of current knowledge, it discusses efforts te define gangs
and measure gang activity, and describes current prevention, intervention, and
control strategies. The report also synthesizes the views of experts from an array
of disciplines.

The information is drawn from a variety of sources;

* A review of rescarch literature and news articles on street and
prison gangs;

« Telephone interviews during the winter and spring of 1991 with
more than 50 gang researchers, criminal and juvenile justice
officials who specialize in correctional programming and gang
control, and a group of researchers and practitioners with expertise
in researching or developing programs in the areas of education,
family counseling, community mental health, substance-abuse
prevention, employment, and policing;

» Testimony from public hearings on gang violence conducted in
Texas and Hiinois in June and October 1991, respectively;

* Areview of program materials and research reports on programs
that may have applications for gang prevention, intervention, and
suppression efforts.

To survey all people currently studying or working with gangs was beyond the
scope of this project. Rather, a small number of individuals around the country
were interviewed who, according to research and/or peer opinion, are among the
experts on gangs. (Appendix A lists the individuals interviewed.)

Programs in three sites—southern California (especially Los Angeles), Chicago,
and Miami—received special attention. The first two sites are of particular
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interest because of their long-standing experience with street gangs. Miami hasa
more recent history of gang activity. Al three cities also have large immigrant
populations and a considerabie number of drug arrests. In addition, interviews
have shed light on gang situations in Tacoma and Seattle, Washingion; Portland,
Oregon; Reno, Nevada; Wisconsin; Philadelphia, Pennsylvania; New Mexico;
Arizona; and Columbus and Cleveland, Ohio.

Telephone interviews concentraied on these topics:
« Definitions of gangs and gang-related crime;

+ Characteristics of gangs and their activities, including drug use,
drug trafficking, weapon use, involvement with organized crime,
recruitment processes, and pattems of movement;

+ Problems that street gangs create in their communities;
+ Program options;
+ State-of-the-art programming.

The interviews varied somewhat according to the expertise of the interviewees.
Prison officials and persons dealing with streei gangs were asked slightly
different questions. Interviewees outside the ficld were asked tc describe their
research and/or program models and to assess applications in a gang coniext.

The report is organized to address three major questions about street gangs:
1. What are gangs and what do they do?

2. What are the characteristics of current gang prevention, interven-
tion, and suppression efforts?

3. What other strategies might be useful?

Chapter 2 combines information from the research literature and pubiic hearings
with data from telephone interviews. It describes the activities, structure, and
membership of today's street gangs and discusses the characteristics of the
communities in which street gangs exist, suggesting that gangs are as much a
symptom as a cause of community problems.

Chapter 3 describes a sample of current programs whose scope includes gang
members: efforts to intervene in the lives of high-risk youth through education,
job skills development, and family training and counseling; programs aimed at
organizing communities to resist gangs; and law enforcement, prosecution, and
corrections strategies to reduce gang-reiated crime. The programs were selected
because they were recommended as prototypes in the research literature or by
expents during the telephone interviews. This does not mean, however, thal they
have been rated successful programs, since none has passed the test of iigorous
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evaluation. When appropriate, the discussion also centers on developments in
related fields that may apply (o a gang context.

Chapter 4 highlights the need to develop community-based and multifaceted
gang programs that in some cases may change the fundamental structure of the
key institutions serving communities with gangs. It calls for continued research to
answer questicns about who are gang members, how they differ from their non-
gang counterparts, why they join, how they behavs, and why they cease 0
participate.

Endnotes

1. lrving Spergel, “Youth Gangs: Continuity and Change,” in Norval Morris and Michae] Tonry
{cds.), Crime and Justice: A Review of Research (Vo!. 12}, (Chicsgo: University of Chicago Press,
1990): 188-191; Car S, Taylor, “Gang Imperialism,” Chapier € in C. Renald Huff (ed.), Gangs in
America, (Newbury Pask: Sage Publications, 1950):104,

2. Taylor, supra, note 1, at 103-115. Klein, ef al. discovered in a study cf Los Angeles arrests that

although “the proportion of cocaine sales asvests with at least one asrestee identified as a gang
member” increased 213 percent from 1983 1o 1985, there was no evidence to conclude that gangs
as orgenizations were dominating the cocaine markctpiace. Malcolm Klein, et al., Gang Involve.
ment in Cocaine "Rock” Trafficking, draft {Washington, D.C.: National Institute of Justice, April
1988):6.
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Chapter 2
What Are Gangs
and What Do They Do?

Gangs have been identified by officials nationwide and are universally credited
with disrupting life in the areas where they gather—causing problems for their
communities and for themselves. Nonetheless, there is no simple solution to gang
problems. Considerable variation exists in gang membership, organization,
involvement in crime, and the sociai contexts in which gangs thrive.

This chapter explores what researchers and practitioners have observed about
gangs, their membership, their activities, and their communities. Although many
theories remain to be tested and important debates continue, the following
conciusions emerged as consensus in the research literature and among the
experts interviewed. First, gangs cannot be stereotyped. Some are simply a source
of social support and entertainment for their members; others serve largely as
economic organizations; still others accomplish both. Depending on the nature of
the gang, members may commit a significant number of crimes, but crime is often
not their primary, and certainly not their only, focus. Second, youths and young
adults are likely to join gangs in order to accomplish goals that are perceived as
difficult or impossible to achieve without gang support, but members difier in
terms of their specific motivations for joining and their degree of commitment to
gang activities. Third, research suggests that it is rare for entire gangs to organize
their activities exclusively around the sale of drugs, though increasing economic
pressures may make trafficking a means of survival for a growing number of gang
members and/or cliques in the future. Finally, communities with gangs differ in
some respects, but in most ways they are the same—struggling with problems
produced by poverty, racism, and demographic changes. No one knows why
some communities with these conditions develop gangs and others do not, but
most expenis contend that the opportunity structure (for employment, family
support, educational achievement, access to services) in certain communities
plays a role in the forination and evolution of gangs.

Definitions

Despite unanimous agreement that gangs exist, there is Iittle consensus about how
they should be defined.' For law enforcement professionals, criminal behavior is
a key defining feature, whereas some researchers view gang delinquency and
criminal activity as issues whose origins must be explained.?
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The following definitions offered during the telephone interviews demonstrate
the diversity of thinking on defining gangs.

« One researcher defined gangs as groups of youths and young
adults with varying degrees of cohesion and structure, who have *
regular contact with each other, ways of identifying their group
(e.g., a name), and rules of behavior for the group.

+ A youth worker says that he prefers to think of “gang"” as a verb,
not a noun. It is a process through which young people participate
in the gang experience. To see a gang only as a criminal group is
niot valid. Gang activity involves doing things with friends, which
sometimes includes criminal activity. Criminal activity is usually
something that a gang member participates in for selfish reasons,
not for the good of the gang,

« Another researcher offered the following: A gang is “a collectivity
whose members range in age from their early teens to their mid-
iwenties, who are frequently and deliberately involved in criminal
acts, who have a group identification (typicaily a name and
perhaps a territory or turf), for which leadership is better defined
than in an informat group.’™

+ A youth worker contended that “*Gang’ is a term of the aduit
community; you would never find youths defining their groupasa
gang. Within the gang framework, there are good ones and bad
ones. The latter are groups of two or mere. youths who come
together to commit delinguent acts.™

+ Alaw enforcement officer relied on a statutory definition: A gang
is an ongoing, organized association of three or more persons,
whether formal or informal, who have a common name or com-
mon signs, colors, or symhols, and members or associstes who
individuaily or collectively engage in or have engaged in criminal
activity.

*

Finally, one frequently cited definition of a gang includes the
following characteristics: a denotable group comprised primarily
of males who are committed to delinquent (including criminal)
behavior or values and call forth a consistent negative response
from the community such that the community comes o see them
as qualitatively different from other groups.’

The debate over definitions is not trivial, since definitions inevitably affect
prograsmatic responses. Definitions serve as the foundation for a community's
response and influence the types and extent of resources applied. Indeed the
success or failure of communitywide attempts to address gangs is likely to rest in
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part on the consensus that participants reach about the nature of the situation and
the best ways to address it.”

This report focuses on street gangs that can be defined as groups of youths and
young adulis who have engaged in a sufficient amount of antisocial activity to
warrant attentior. by the criminal justice system.

Where Are Gangs Located?

Currenily, street gangs are most often located in lower-class, ghetto, or barrio
communities® in certain westemn, midwestemn, and southeastem states.? Although

they are most prevalent in urban seilings, gangs also exist in suburban and rural
areas.

No cne has developed a satisfactory count of the number of gangs or gang
members nationwide. Attempts to do so have been hampered by variation in the
way gangs are defined from one site 1o another, the special foci of the organiza-
tions that have conducted the counts (e.g., police agencies or schools), and the
fluid nature of gang membership itself, which in many locations swells and ebbs
unpredictably. Inrid-1991, in the sites contacted for this report, law enforcement
estimates of street gang membership ranged from roughly 200)in Reno, Nevada,
to between 80,600 and 90,000 in Los Angeles.

What Do Gang Communities Look Like?

Researchers have suggested that the nature of a community plays a significant
role in determining whether it will have gangs. Frederic Thrasher, one of the
earliest gang theorists, described Chicago's giang communitics as “interstitial
areas”—regions “characterized by deteriorating neighborhoods, shifting poputa-
tions, and the mobility and disorganization of the slum”—where gangs emerged
to fill in the gaps.'® A more recent study of violent gangs in Chicago posited the

following about the relationship between gang formation and community and
social institutions:

The violent gang is a natural, lower-class interstitial institution,
resulting mainly from the weakness of secondary institutions, such as
schools, local communities, and ethnic organizations, and to some
extent from the weakness of primary institutions such as the family,
to provide adequate mechanisms of opportunity and social control,
particularly in the transition of males from youth to adulthood."

During the past decade, rescarch on the relationship between gangs and commu-
nity conditions has highlighted that increasing economic hardship for cenain
groups, which has contributed to the social isolation of a growing underclass in
many urban areas, may have led to the re-emergence of gangs in some communi-
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ties:and greatly diminished the possibility that gang members can “mature out™ of
the gang life-style by finding employment in “[actory jobs that take littie
education, few skills, and only hard work.™

A composite of the communitics in which gangs thrive has emerged from the
research literature and the intervicws for this project. In a gang community,
residents are isolated from traditional institutions such as schools and law
enforcement and are sivessed by cconomic disenfranchisement. As possible
causes of the disenfranchisement, social scientists have cited the migration of
businesses from the community, the shift of the job masket from industrial to
service-oriented jobs, and institutional racism.'* The social order in gang commu-
nities is further disturbed by popuiation movement and the disorganization
created when there are rapid ethnic or racial changes in an area.'* Such changes
are often followed by an increase in gang activity.

Individual communities where gangs exist differ from this image in some specific
respects. In Reno, for instance, the gaming industry serves as a ready source of
employment, but there is still marked segregation of the population and con-
tinuai, significant growth in the Hispanic population.” In Tacoma, Washington,
housing developments segregated by race. or ethnicity are not typical, but
residents of communities with gangs suffer from poverty and low cducational
achicvement.'

Even the notion of a gang “neighborhood” does not apply ueiversally. John
Hagedom, who has studied Milwaukee's gangs since the carly 1980s, notes that
largely as a result of the descgregation of the Milwaukee public schouls, “the
‘neighborhood’ has ceased to be a common place for gang members o live, nor
is it particularly valued.”” He acknowledges, though, that while neighborhood
bourdaries are loose, gang members do not wander into areas where it is “off
limits” for minorities to iravel." Finally, Joan Moore, who has studied Chicano
gangs in Los Angeles for several decades, has commented on the structural
differences in gang communities:

Neighborhood institutions in Chicano communities—church, family,
and even the small neighborkood businesses—have remained vital,
And in most of our gang communities census data show that the
majority of residents are working-class. By contrast, according to
[William Julius] Wilson, neighborhood institutions have been viti-
ated in black inner city communities by a combination of economic
blight and the exodus of stable middie and working class residents."

Gang communities also differ in the extent to which they have experienced gang
problems. Some cities such as Los Angeles and Chicago are chronic gang siles,
having had gangs for much of this century.®® Gthers such as Miami, Portland,
Columbus, Dallas, and Milwaukee have only recently (within the fast decade) had
what they term a gang problein.
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Gang/Community Relations

The social balance between a gang and its community is a delicate one. In
commnunilies where gang members are the family members and neighbors of
commupity residents, gangs may be afforded a certain amount of community
tolerance; Gang members may also be tolerated because community residents
identify with the economic and social challenges that gang youths face.” In
addition, & gang may help establish some degree of order in its community, if, for
instance, the gang protecis local businesses from attacks from rival gangs.?
Tolerance, or ai least ambivalence toward gangs, by community residents can be
sufficient to aifow gangs to survive or flourish.

Seme gangs are reportedly very sensitive about maintaining good community
relations,” but are not always successful. Hagedomn has observed that increased
gang-reiaied violence in many communities, the trend in Milwaukee and other
cities for gangs to include members from outside the neighborhood (e.g., as a
result of schoot busing). and intra-community tensions resulting from increasing
ccononic hardship have produced considerable sirain between residents and
gangs. One consequence, he maintains, has been the imposition of order through
*pulice patrols, vigilante justice, and prisons,™”

How Are Gangs Structured?

Most researchers and practitioners ageee that gangs consist of a set of leaders,
peripheral members, and recruits.? A juvenile corrections official who works
with gangs in the Portland, Oregon, arca described gang structure:

The “hard-core gang member,” or "0.G.” ("Original Gangster™), is
heavily involved in the gang. He/she is the violent criminal, very
active in gang activities; the gang is central to his or her life. This
“0.G." is not necessarily old, however; just committed. The “associ-
ate™ knows people in the gang, but is not deeply involved in gang
activities and is therefore not likely to engage in negative behavior.
The “wannabe™ is infatuated with the gang. He or she has some
association with the gang but is not necessarily comimitted. Mostly
wannahes are young—ihey may be in middle school or slightly
older.”

Malcoim Klein, who has studied gangs in California, suggests that core members
actually make up about 50 percent of most gangs, with the core separated into
about five denotable cliques and many diads and triads not large enough to be
considered cliques. Core members “hang around the gang a lot."

Each gang is comprised of a munber of cliques. Researchers have generally
described these cligues as age-graded,” althiough some cliques have mixed-age
membership.?® Moore reports that the cliques in Chicano gangs in Los Angeles
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generalty have between 30 and 40 members, with entire gang membership
averaging between 100 and 125. According to Moore, the longevity of a clique
depends on the extent to which its members leave it, for prison and employment
for example. Cliques in East Los Angeles rarcly mix except when there is a gang
fight and it is unusual for a gang member to move from one cligue to another
while involved with the gang.”' In Milwaukee, each age-graded clique hasits own
set of leaders and wannabes. These cligues have a fluid membership and some
connection to the other cligues in the gang.?

In an investigation of gangs in New York, Boston, and Los Angeles, Martin
Sanchez Jankowski observed three different types of gang organization: the
vertical/hierarchical, in which leadership is divided hierarchically into three or
four different categories or offices; the horizontal/commission, in which officers
share roughly equal authority over the members; and the influential, in whichtwo
10 four members are informally recognized as the leaders of the organization.
Jankowski notes that over its life, a gang can adopt one or all of these organiza-
tional forms.

Hagedom contends that criminal justice agencies often underestimate the subtlety
of gang siructure by depicting it exclusively as a traditional military pyramid with
leaders at the top and zecruits at the bottom.* Using this model, law enforcement
officers miss the variety and complexity of gang organization and may mistak-
enly expect that targeting the leaders will disrupt the entire gang. In fact, gangs
have a variety of organizational structures and consist of multiple leaders and
multiple cliques each with a slightly different interest and responsibility in the
gang, :

What Do Gangs Do?

Gang members generally represent only a smali portion of the youths in their
neighborhoods.” Indeed, as Sperge! writes, “delinquent youth groups, other than
gangs, far exceed the number of gangs, perhaps by fifty times.™* Nonctheless,
gang delinguenis pose a more serious problem than non-gang delinquents.
Relative to their non-gang counterpasts, gang delinquents are reported 1o engage
in a higher proportion of violent behavior as well as more non-violent crime,
truancy, and alcohol and drug abuse.’” Moreover, despite the general tendency for
girls io participate less frequently in crime than boys, female gang members have
higher rates of participation in delinquency and substance abuse than male non-
gang members.*

However, there is considerable variation in gang activity. leffrey Fagan who has
studied gangs in Los Angeles, San Diego, and Chicago, has identified four giang
types:

« “Social gangs,” which are involved in few delinquent activities
and little drug use, represented 28 percent of the gangs studied;
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A small percentage (7 percent) of the gangs studied were termed
“party gangs™ because of their extensive involvement in drug use
and drug sales, mostly to support their own habits;

* A large set (37 percent) of gangs was comprised of “serious
delinquents,” who engage eztensively in both violent and property
offenses, but for whom drug use and sales are selatively unimpor-
fant;

« Another set (28 percent of the total) are involved extensively in
serious drug use, have significantly higher rates of drug sales than
the other groups, and are at greater risk for becoming formal
criminal organizations.”

Some researchiers have also depicted gangs as either heavily invested in issues of
fighting and wif or focused primarily on making money, with little interest in
territory except as it is tied to their financial interests.* Others have emphasized
the overlap in focus for some gangs. Hagedom notes:

All gangs we studied in Milwaukee were “fighting gangs,” but the
fighting period was generally when the gang members were “juniors”
or in their carly teens. As the gang matured, their interests turned
moze (o the fundamental problems of suivival ®

Do Drugs Change the Focus of Fighting Gangs?

Muost of those interviewed agreed that while drug use is a considerable problem
for a majority of gang members, drug trafficking is far less pervasive. In their
prefiminary report for 1994, members of the Los Angeles Interagency Gang Task
Force discussed the relationship between Los Angeles gangs and drug trafficking:

There is nogquestion that a large number of gang meinbers continue to
deal drugs. There is also no question that there are # large number of
drug dealers wha wre gang members or who have emerged from
gangs. Additionally, the profits from drug sales have enabled gang
members access (o better weaponry, and have provided financial
support for their criminal activitics. However, the primary problem
with gangs in the Los Argeles County area stili seems to be at the
“caltural” gang level, with gangs fighting other gangs over contested
“wrl.” M Instnamental” gangs, gangs that exist for the sole purpose of
dealing drugs. have not emerged o any great degree. Although there
is some structuring uf the gang-drug process, it must be recognized
that street gangs did not emerge for the purpose of selting drugs.
Needless to say, the out-of-state gang-drug connection still exists, but

it appears to be at the small-group or individual entreprencurial
level.?
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The research literature supporis the view that although gang members participate
in drug dealing, most gangs are not making a universal shift to entrepreneurial
activities in the drug marketplace. Fifty percent of the Milwaukee gang members
Hagedorn interviewed admitted to selling drugs occasionally.®® He places drug
sales in the following context:

As gang members age, the sales of drugs and other pelty crime
becomes one means of securing their survival. As one of the Black
Gangster Disciples put it: “Its all about survival now.” But it is not
much more than survival. Drug sales for most gang members are just
another low-paying job—one that might guarantee “survival,” but
not much eise.*

Asnoted earlier, Fagan observed variable commitment to drug sales according to
the four gang types: drug trafficking activity was a priority for members of the
“party gang,” (though mostly to support their own drug consumption), and the
more predatory criminal group, but was far less important for the “‘social gang
members” and of moderate importance to the “serious delinquents."* Others
note that while individual members engage in drug dealing, there does not appear
to be an organized commitment to drug trafficking among gangs.*® Moore
commented in her interview that drug trafficking varies according to the clique.
In her observation of Chicano gangs, trafficking generally involves small groups,
but is not usually related to the whole gang. The thoughts of a Los Angeles
probation officer support this view:

Gang members deal drugs for fun and profit. Occasionally a few
members within a gang will partner to deal drugs, but it is usually not
a whole-gang activity. Sometimes the main movers will get some
other members to push for them. The dealers might use the name of
the gang to invoke fear in the people they are dealing with, but itis a
rarity that a whole gang will go to war over dealing. As the gang
members who deal get better at what they do, they lose affiliation
with the gang. They have outstripped its usefulness to them, just like
members who get back intc school, or who go on to do other things
like join thie probaticn department.*’

Are Gang Members Getting More Violent?

Another concern frequently expressed during the interviews is thal gang activity
is becoming more violent. In a comparison of 1950s and 1970s Chicano gangs,
Moore observed:

Even though we found considerable variation in the levels of lethai
violence from one clique to another, younger cliques are significantly
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more violent than older ones....In recent years, gangs have acquired
“serious” guns, and the weapons are often used impersonally—in the
infamous drive-by shootings, rather than in hand-to-hand inter-gang
fights. The escalation of violence also seems to have something to do
with intergenerational dynamics. Younger members often want to
match or outdo the reputations of their predecessors. There is also a
significant comrelation between the level of violence in a clique and
the proportion who define themselves as “loco™ or “muy loco.”
“Locura,” or wiidness, is a value in the gang subculture which
focuses on drug use in some cliques and violence in others, Obvi-
ously, it is how locura is defined at the clique fevel that counts in
explaining variations in violence.®

In his review of research literature, Spergel points (o several non-behavioral
reasons for the apparent increase in violence (especially homicides) by gang
members in some cities during the past decade: gangs have more weapons; the
weapons may be more sophisticated; gang members are able to “hit and run”
because of increased mobility: and gang membership may have grown.*

One set of factors frequently mentioned in connection with gang violence is
access to, ownership of, and use of lethal weapons. The assistant state’s attorney
in Chicago who heads the gang crimes unit noted that though it is not clear that
guns are more accessible to gang members than in the past, it appears that gangs
are more wilfing to use them. Weapons scem more sophisticated; some are gang
signature weapons (e.g., Uzis); and gangs use weapons as signs of power.*

Results of a recent school-based survey of Seatile high school youths showed that
gang members were nearly three times as likely as non-gang members to report
that obiaining a gun was casy. Indeed more than half the gang members reported
owning a gun, while just four percent of non-gang members offered the same
response.’!

A former gang member who testified on gangs in the Dallas hearings noted that
itis easy for gang members to obiain weapons. Private residences are a key source
of supply.

IU’s real easy (for teenagers {0 get guns). You just have to have the
money, and know somebody who can get one. Most gang members
have...it's probably related to a drug dealer. They contact the drug
dealer and tell him, “I pay so much for a gun.”* He’ll say “OK, I'li
sellitto yoy.” A .12 gauge sawed-off would run, like, about 50 to 90
bucks. Nobody really ever buys a gun over 50 unless it’s a fully-
automatic....One of the main interests when someone (a gang men-
ber) breaks into a house [is] to look for guns or money. Really the
guns they want to look for.¥?
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Characteristics of Gang Members

Theorists posit that many lower-class youths lack the skills to succeed in midd!e-
class settings® or are otherwise prevented from engaging in the legitimate
opportunity structure,* which propels some of them to turn to gangs as a means
to achieve status and/or develop opportunities.s® Jankowski argues that the gang
members he observed in Boston, New York, and Los Angeles made rational
decisions to join gangs as a means to accomplish personal goals.’ He describes
gang members as “'defiant individualists™ who are “compelitive, mistrustful, sel-
reliant, socially isolated, and defiant,” among other things.”’

Gender

Although research and statistics show that gangs are made up predominately of
adolescent and young adult males,* many contend that female gang members,
while small in numbers, represent a serious concem.* Moore reports the follow-
ing about Chicano gang members in East Los Angeles:

Even though theie are not very many women in the gangs, our data
make it clear that gang women are generally much more problematic
than men. They come from homes that are ever more troubled than
those of the men. Even among the older women their families are
more likely to have a tradition of gang membership. Women are more
likely to join the gang because of friendship—usually withother gang
girls—and are more likely to be “gang-bound” in their friendships
with boys and girls. It is not surprising, then, that a majority of the
younger women married aman from the gang. Most of the women did
rear their own children, and in most of their homes there were
addiction and arrests. Women members have been neglected in the
literature on gangs, but when gang researchers consider questions
about perpetuation of an underclass life-style, it is clear that such
neglect cannot continue.”

Age

Although most gang members, like non-gang delinquents, mature and leave their
gangs,® Spergel notes that there is a “growing recognition that gang membership
extends at least into young adulthood, certainly to the early- and perhaps mid-
twenties.”® Some members may remain involved simply as a means of survival
in communities that offer few opportunities outside the gang.® James Vigil, an
anthropologist who has studied gangs in Southern California, offers a sobering
portrait of the Chicano gang members who retain gang membership into adulthood:

Only a small minority of any barrio’s youths have joined gangs, and
most of those have matured out of the gang by aduithood. Nonethe-
less, each generation has produced a small number of veteranos who
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retain an active gang identity and affiliation well into their 20s and
30s. Many of these have established what Moore and Vigil (1987)
have termed a “cholo family” household. In such households, one or
both parents continue to participate more or less overtly in illicit
activities while raising their chiidren. Their children are thus virtu-
aily preselected to associate and unite with other troubled and disaf-
fected barrio youths in emergent cliques, often at far younger than
typical ages.*

Despite awareness that some portion of gang members are older than 18, there are
no accurate estimates of adult membership. Calculations of the proportion of
gang members over the age of 18 are sometimes hampered by the measuring
devices used. In some law enforcement databases, for instance, any gang member
ever arrested is allowed to “age” in the data base, thereby distorting the age
distribution in favor of older offenders.® Sometimes calculations are affected by
the function of the agency taking the counis. For example, schools and youth
agencies do not typically count adults.* Those persons whom we interviewed on
the question of the age of gang members were frequently uncertain how to
respond, but their estimates of the proportion of members over age 18 ranged
between 20 percent and 80 percent, Responses varied according to location of the
respondent (i.e., researchers of sites with chronic gang problems reported a higher
proportion of older gang members) and the role of the respondent in relation to the
gang. Estimates by prosecutors, corrections officials, and law enforcement
officers were generally higher than those offered by youth workers.

Criminal justice officials often assume that older gang members are also core
members and therefore worthy targets for arrest and prosecution. Although it is
true that gang-related homicides are most often cemmitted by older adolescents
and young adults,® being an older gang member does not necessarily translate
into an increased commitment to crime or to the gang. Whan zsked in an
interview whether gangs actually serve to prolong group crime into adutthood
because the gang offers a ready pool of partners in crime,*® Moore said, “If
anything older gang members are more like delayed adolescents than career
criminals—they will be the first to fight over who gets to do the graffiti in a
neighborhood.™® Several other accounts suggest that the higher age of a gang

member does not mean he or she is deeply commiited to the gang. Hagedorm
notes:

Milwaukee gangs are in fact a combination or coalition of age-graded
groups, each with their own “main groups” and “wannabes.” The
makeup of each of these age groups varies between gangs and over
time within cach gang. A “wannabe” this week may be in the “main
group” next week.”
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A community organizer in Los Angeles concurs with Hagedorn’s observation that
there are wannabes of all ages. In his opinion, core members are not necessarily
old, rather, they ase committed to the gang. Also, some individuals join gangs ai
a later age and may stay ionger.”

Race, Ethnicity, and Culture

Gangs exist in all ethnic categories. Although African American and Hispanic
members predominate,™ there are also gangs with white and Asian members. In
Tacoma, Washington, for instance, gang members are reportedly distributed
almost evenly across Asian, African American, and Hispanic groups.”

In some cities, such as Los Angeles and Chicago, gangs are usually raciaily or
ethnically segregated, possibly reflecting the ghetto nature of their origins, and
gang offenses are predominately intraethnic.” In other locations, such as Miami,
gangs are racially mixed.

To some extent gang behavior depends on the members’ cultural heritage. The
differences between Chinese gangs affiliated with the fongs™ and gangs with
predominately Vietnamese membership are illustrative. Ko-lin Chin, aresearcher
who has studied Chinese gangs, reports that tong-related groups are involved in
profit-making activities. They provide protection for tong businesses such as
massage pariors and gambling organizations. They also provide “protection,””®
fora fee, to local businesses as well as extort money from local businesses. Senior
gang members are frequently involved in heroin trafficking. The gangs are
organized, territorial, and connected with an existing adult community group.” In
contrast, although Viethamese gangs are typically portrayed as largely entrepre-
neurial, they are not tied to any particular group or territory and tend to victimize
families as well as businesses.™

Chin has observed that Chinese gangs also differ from other types of gangs,
especially “fighting” gangs. Chinese gangs are closely associated with an adult
community organization; they invest in legitimate businesses; they form national
or international networks; they are influenced by Chinese secret societies; they
generally develop from delinquents to serious criminals; and they victimize the
business community in ways that most street gangs could not do.”

Social Characteristics of Gang Members

Research conducted nearly 30 years ago indicated the following marked differ-
ences between gang and non-gang members:

Gang members were more isolated from the conventional adult
world, more embedded in the lower-class milien, and less likely to
receive assistance from adults than were non-gang meenbers from the
same communities, Black gang members were especiaily disadvan-
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taged, and white middle-class boys were the most favored in each
respect. These data...suggest that gang 1embers, compared to the

other boys, had little reason to perceive adults as willing or able to
help them in substantial ways.*

Recent acc.ounts suggest that gang members continue to face considerable
challenges in the 1990s. Describing Chinese gangs, Chin comments:

Usually gang tpembers recruit youths who are vulnerable—those
who are not doing well in school or who have already dropped out.
Young newcomers who have little or no command of English, poor

academic records, and few job prospects are the most likely to find
gang life attractive and exciting.*

Many of these characteristics are universal to today’s gang members, which is
made clear in a portrait of Milwaukee’s black gangs:

While half of their parents had a high school diploma, all of the
founders had dropped out of school, most kicked out for “fighting.”
Only five had subsequently entered an altenative education program
a{ld received a General Equivalency Diploma {G.E.D.) or high school
dnplom.a. and four more reported they were currently enrolled in some
education program. None attended post high school classes. None of

the founders held a job three months before and three months after our
interviews with them.®?

Statistics from a gang prevention program in Seattle (where most gang members
are African American but where there are also Samoan and Vietnamese mem-
bers) show that while only 10 percent of the gang members in the program® are
actual dropouts, 8 percent have been expelled, 5 percent have been suspended,
and I5 percent are in altemative schools. Others attend school only intermit-
tentl y The dropout rates for Samoans is even higher—approaching 60 percent.*
Tl.le director of ASPIRA of Florida, Inc., a Hispanic youth services organization
with a gang program, estimated in an interview that between 50 percent and 60
percent of the gang members in the program are dropouts.”

The family situations of many gang members are also bleak. David Fattah, co-
fognder of the House of Umoja, a residentiai facility for gang members in
lfhliadelphia. said that family problems are the primary reasons for gang affilia-
tion.* The assistant state’s attormey responsible for gang prosecutions in Chicage
stated l}is view that gang youths are not exposed 10 positive influences. Many
have w.xmessed substance abuse and experienced physical abuse in their families
anq ne'ighborhoods. Few have received adequate structured supervision early in
tl}eu lives. Most public-housing developments in Chicago are predominately
single-parent locations, where there are few male role models, few peopie who
work, and many adults grappling with survival.”” The head of the youth-gang
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prevention program operated by Seattle’s Department of Health and Human
Services reports that 34 percent of the youths served during the first program year
had been in some sort of out-of-home placement.”

Spergel and others note that family disorganization is not sufficient to predict
gang membership.*® These researchers contend that family stresses combine with
other factors, such as a peer group that opposes traditional, normative institutions
(including family), to produce a gang youth.

Although interviewees frequently cited lack of parental supervision, parental
neglect, and substance abuse among family members as characteristics of gang
members’ families, basic fasnily structures vary across gang types, location, and
culturz] context. Jose Morales, director of the Chicago Commons Association, a
gang prevention program, described the differences in families in the city's
predominaiely African American Henry Homer housing development and the
predominately Hispanic Westtown area. Tn Henry Horner, Morales estimates that
most families receive public assistance and 75 percent of the families are single-
parent households. In the Wesltown arca there is a higher proportion of two-
parent households and houscholds in which at least one parent is working.”®
Nonetheless, both sites have gangs.

Of particular interest in sites where there have been long-standing gang problems
is the finding that gang members frequently come from familics in which
relatives were also gang members. About half of the Chicano gang members in
East Los Angeles have been reported to have at least one relative in the gang; on¢
third of them had three or more relatives in the gang. Typicaily gang members had
cousins, brothers, and/or uncles in a gang.” This suggests that in some communi-
ties gangs are embedded so deeply in the social structure that recruitment has
become less a process than a tradition.

Why Join a Gang?

Reasons for joining a gang may range from wanting to have a good time to
pursuing entrepreneurial ventures that may require a considerable commitment to
delinguent or criminal activity.

A police sergeant in Miami commented during an interview that gangs fulfitl
members’ needs for identity, recognition, protection, love and understanding
(perhaps missing at home), status, money, and opportunity.” Malcolin Klein
concurred, saying that at an individual level, the factors responsible for gang
formation are the needs for identity, status, and belonging. A juvenile correc-
tions counselor listed these reasons for gang membership: the hopelessness of
urban life; violence in gang youths’ lives; growing up with values counter to the
mainstream; dysfunctional families; dropout/schiool failure; previous involve-
ment in crime; and the need for money and acceptance.™ Barbara Wade, the
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director of Positive, Inc., a gang intervention program endorsed by Miami’s
mayor’s office, listed these reasons for gang membership: acceptance, recogni-
tion, a sense of belonging, status, power, discipline (or consistency), structure

unconditional love, shelter, food, clothing, nurturing, activities, economic sup-'
pont, and respect.”® She commented that gang members report that their families
fulfili only between four and six of these functions in their lives. Finally, gangs
are also perceived as.a means to build self-esteem, engage in structured acl‘ivilies

and receive protection. A former gang member who was 13 years old when hé
joined a Dallas gang commented during the Dallas hearings “When 1 joined the

gang:l joined it to have a thrill, have fun on the sireet, also for protection, and just
to gain a reputation on the street.™

Nonetheless, the decision to join a gang is not one-sided: the gang plays a
significant role in determining who will join its ranks and how members will
behave. As Jankowski describes them, gangs have very utilitarian reasons for
recruiting and enrolling members {e.g., the prospeclive members have the
necessary interests, skills, and/or experience to match the gang’s needs and
expectations). Jankowski observed that gangs allow members a certzin amount of
Iatitude in pursuing individual interests as long as those interests do not conflict
with the group’s goals and rules of order. As he depicts them, gangs provide
qrganizalional stsucture so that members may pursue individual goals, butalso set
limits on personal ventures, placing the gang and its members in an “uneasy”
relationship.”

What Is the Process of Joining a Gang?

inler\fiewccs reported a varicty of gang recruitment scenarios, but acknowiedged
gaps in what is known about recruitinent. Many perceive that it is rare for gangs
to seek new members. Some gangs appear (o have initiation (“jumping in") rituals
an'd some may be so intimidating that for non-members to fail to claim member-
ship is perceived as dangerous.™ The following are some of the responses to a
question about recruitinent processes.

In Chi‘cago. 8() percent of the recruitment into gangs is informal
occurring lj']l'ol:lgh family members, {riendship groups, and drug-
dealing activities. Intimidation probably plays a role in only 20

percent of gang recruitment. (Jack Hynes, Cock County State's
Attomey’s Office)

Recruitment is actually 2 courtship. The degree of formality varies
across gangs, depending on how well organized the gang is. Factors
ll!al play a part include the degree of ethnic solidarity in a commu-
nity, which can serve as a facilitator, and the degree of opposition
from the larger society. (Jeffrey Fagan, Ph.D., Rutgers University)
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Most people who join [Chicano gangs in East Los Angelesl want lo
join. Sometimes there is a question about whether the person has the
right stuff—that is, is game enough to fight. Also there is a gang
connection already established in the family—a cousin, older brother,
or uncie is already or has been in the gang. (Joan Moore, Ph.D.,
University of Wisconsin)

There is not a lot of intelligence on recruitment activities. Gangs in
Miami recruit actively in the schoois, although the degree to which
the recruitment is “active” varies with the gang. They also recruit in
neighborhoods. Generally there is a cadre of wannabes who follow
the gangs. Busing has played very little role in the process, but it has
brought gang members together. (Andy Hague, Dade County State’s
Atiomney’s Office)

Summary

Gangs differ in their membership, activities, relationships to their communities,
and social contexts. Members differ in their reasons for joining. This diversity
suggests that prevention, intervention, and suppression efforts must be sensitive
to the unique needs of the communities and gang populations they serve.
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Chapter 3
Strategies to Target Gangs

Concern about gangs is not new. But during the last decade the marked increase
in the number of immigrants in some communities, changes in the labor markets
in urban areas, and the increased involvement of gang members in violent crime
have apparently altered the character of gang problems in some areas of the
country and fostered new ones in others. These changes in gang aclivity have
renewed interest in identifying strategies effective in dealing with gangs.

Since the 1920s a number of different gang programs have been tried. Irving
Spergel and his colleagues ai the University of Chicago have separated these
strategies into four categories: community organization/neighborhood mobiliza-
tion, social intervention, opportunitics provision, and suppression.' The last has
been the favored approach during the past two decades; this emphasis has
apparently had several consequences. Some contend that the restricted focus on
controlling gore crime has limited buth the development of gang theory and
research? by diverting attention away from understanding gangs and concentrat-
ing almost exclusively on crime control. Others note that suppression (at least as
manifested in street sweeps®) has sealed the commitment of many peripheral gang
members by targeting them haphazardly for criminal justice processing, thereby
labeling them as members and solidifying their gang commitment.* Sweeping the
streets may also have had the effect of increasing citizen alicnation {rom law
enforcement authorities in communitics where there are gangs. In any case, when
it has served as the sole strategy for addressing gangs, suppression has failed o
controf cither gang participation or critninal activity.

Although there are still many unanswered questions about gang formation, the
research described in Chapter 2-suggests strongly that gangs emerge in commu-
nities where residents are excluded from traditional institutions of social support
and where young people have few prospects for successful participation in
conventional educational and economic activities. The relationship between
individual and community factors suggests that the most viable gang strategics
are those aimed at keeping community residents safe while improving the skills
of individuals who are vulnerable o gang membership, expanding opportunities
for residents for financial and social rewards through noncriminal activities, and
reinforcing social netv.orks such as fasnilies and schools.

The results of a recent survey of gang-reiated strategics in 45 cities conducted for
the Federal Olfice of Juvenile Justice and Delinquency Prevention supports this
perspective. Researchers concluded that suppression strategies in combination
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with the provision of opportunitics (c.g., remedial education, employment train-
ing) and community organization (i.e., coordinating neighborhood groups to
address the problem) are the most promising approaches to gang control.* In its
broadest sense, this means that communitics concerned about gangs need to
coordinate a range of social services and criminal justice approaches at the
community fevel, The specific goals of these strategies will vary according to
conununity needs, but programs should aim to make fundamental differences in
the way services are provided. gangs are controlled, and communitics are
organized.

Most existing efforts attempt to achieve at least a portion of this goal. Some
approaches combinc the provision of opportunitics and community organization
{or at least the coordination of services at the comzunity level) with suppression
programs. None has yet heen evaluated formally.

The following sections describe current efforts to prevent and control problems in
communitics with gangs. Programs have been separated into two types: those
aitmed primarily at prevention and/or intervention and those operated within the
criminal and juvenile justice systems and aimed primarily at suppression and
control. Where there is overlap, it is noted in cach section.

Prevention and Interventicn

Although some gang members are viewed by law enforcement officials and
sreatment professionals as highly committed 1o their gangs and therefore appro-
priate targets for arrest and sanctioning, a considerable number of youths in
communitics where there are gangs are helieved 1o be peripheral gang members
or wannabes who are aneniable to prevention and intervention strategics.

The goal of these types of programs is 1o reduce the appeal of gangs as a vehicle
for enhancing sclf-esteen, finding recognition, achieving financial indepen-
dence, and receiving protection by addressing the needs of at-risk youth, their
familics, and their communities. Prevention programs generally aim (o prevent
gang involvement and negative behavior by providing opportunities for youths to
develop skills to resist involvement in the first place. Iniervention strategies are
targeted at redirecting gang members and aspirants away from gang participation
hy providing altematives and a positive support structure. Both types of programs
are focused in some measure on what are perceived by program directors io be the
key correlates of gang participation and other antisocial behavior:

« lack of education or educational opportunilies;
« Iack of job opportunitics and skiils;
+ absence of sufficient positive adult role models;

« lack of family and family support;
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* low self-esteem and the absence of a feeling of empowerment;

+ drug and alcohol abuse; and

 lack of opportunities for prosocial interactions (e.g., supervised
recreation),

Unfortunately, limited resources, lack of cooperation between agencies, and
inefficient bureaucratic procedures often stand as barriers to providing services in
communilies ‘with the greatest nceds. Nevertheless, tcams of social service
professionals, educalors, and interested business people are striving o meet these
challenges by 1) coordinating their efforts, 2) targeting their programs on the
most needy communities, 3) involving the private sector, and 4) including
community residents in the planning and delivery of services.

The following discussion provides an overview ol current strategies to targel
high-risk youth and organize communities where gangs are prevalent.® Because
those interviewed consistently mentioned education, family counseling, and
employment as components of state-ol-the-art programs, developments in those
ficlds are discussed separately. Approaches that show promise for adaptation in
communitics where there are gangs, but may not have been tried in those
contexts, are highlighted where appropriate.

High-Risk Youth Programs with a Gang Component

Several community-based preveation and intervention programs for high-risk
youth were contacied for this project.” Most are structured to include gang
members among those served. (Progrim summaries are included in Appendix B.)
The fotlowing discussion synthesizes the key programs components and some
lessons leamed from these projects. None of the programs has been rigoronsiy
evaluated, although eviduation results for some programs should be available in
1993.*

The specifics of progriun goals vary, but most are aimed at providing youths with
positive experiences and skitls to avoid commitment to negative behavior and
coordinating community resources in a way to facilitate the first goal. At times
the coordination efforts serve also to boister the cominurity (e.g., when local
residents serve as outreach workers; when programs raise public awarencss of the
gang problem and teach residents how o respond; or when coordination improves
service delivery), but that is not their primary focus.

In some cases, the criteria for detenmining whether a youth is at risk and therefore
eligible for the programs are quite broad, and include such factors as valnerability
to gang involvement, likelihood of school faiture, and/or exposure to abuse and
neglect in the home. Programs aumed exclusively at gang members employ a
more restricted definition based on gang membership or affiliation. School
officials, law enforcement officers, probation counsclors, corrections officials, or
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community outreach workers identify youths in nced of assistance, Program
participants include youths and young adults up to age 25, but most programs
restrict participation to youths (age 18 or younger).

There is an array of programn sponsors; agencies of state of local government (e. 2.,
a mayor’s office, a department of health and human services), community
organizations (e.g., recreational centers), or private groups. The programs are
funded largely with a combination of Federa, focal, and private monies and their
financial futures are usually uncertain.

Program directors determine the best combination of local talent to accomplish
the program mission and balance the competing interests of the service providers
inorder to maximize service. Usually the consontia include some combination of
school officials, members of the criminai justice community—generally the
police—conununity organizations (churches, victims advocacy groups, youth
workers, volunteers), private industry, labor unions, and non-profit service
agencies (e.g., mental-health workers, substance abuse counselors). Many pro-
grams have formal agreements with the private agencics that provide support
services and at least informal agreements with public-sector participanis. Some
programs are structured with regular mectings to ensure a consensus on program
goals and implementation and to facilitate information sharing.

Although program componenis vary with the site, they are generaily i mix of the
following:

* youth outreach;
* establishment of community centers:

* einployment assistance, including social skills development, job
training, fob placement (including community jobs such as graffiti
and trash removai);

» _dropout services;

* volunteer services, including mentoring and tutorial programs;
* recreational activities;

¢ family intervention and training;

* school programs, such as school-based clubs, seminars, after-
school programs;

« conflict mediation programs;
* rites of passage programs; and

* subsiance abuse counseling.
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A few are residential programs (i.e., the House of Un}oja.and the Minority Youth
Concerns Action Program). Project Positive in Miami alsq offer§ a 24-hour
hotline to assist in crisis intervention and to provide support to its partncn.pams. All
programs are aimed at improving participants’ se!f.es.teem uzrough skxlls_de\:el-
opment. Most hope to raise community awareness by improving communication
among service providers and between the providers and those served.

Law enforcement agencies are involved in many of the programs. In some cases,
police officers act only as a primary source of .referrals Or serve as monitors of
participants” behavior on the street; in other instances, they are also actively
involved in prevention activities such as making family visits, assisting with
finding jobs, and organizing recreation activities.

Schools generally serve as referral sources and in some cases offer a site for
program functions.

Program directors are generally confident about their effectiveness. Tht-’,y poin_l o
fower rates of dropping out, reduced involvement in crime, conm}u?d 10l3
placements, and improved satisfaction with life as measures of p:}rucnpa{lls

success. Most also give high marks to their program’s ability to coordinate client
services.

To the extent that these programs for high-risk youth provide opportunities,
coordinate community groups to provide services 1o yuut_hs, and work coopera-
tively with local members of the criminat justice community, they blend compo-
nents of the strategies that Spergel and his colleagues have advocated. B!Jl some
researchers have expressed concern about prevention programs that identify
youths in trouble and single them out for programming.® lj'nr them, a prf:fencd
method is to consider prevention as a means to assist at-risk comn.u{nmcs and
provide broad-based suppori for all of the children in those communitics regard-
less of their gang affifiation.'" A mode! for this sort of commiunity developiment
“Communities that Care,” will be discussed in the next section.

Organizing a Community Response

Some prevention and intervention programs focus on enqbling entire communi-
ties to control gangs. The primary emphasis is on organizing the community, bul
providing services is a natural by-product of the problem-solving (‘:ﬂ"orlst. The
directors of three different community mobilization programs were mlerv:cv.:cd
for this report. Two manage existing programs—The Commu.nily Reclamation
Project and the Community Youth Gang Services Program——m.lhe greater Los
Angeles area. (Appendix C describes these in detail.) The other directed the now-
defunct Crisis Intervention Network'! in Philadelphia for 21 years.

Although the program models vary in certain ways, they have several features in
common. Both active programs focus on raising community awaseness about
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gangs in their arcas. (Often communities are afraid to acknowledge their gang
problems or fecl intimidated about taking action.) Each emphasizes the need to
organize community eaders (c.g., schools, businesses, local politicians, minis-
ters, educators, parents, youths, park and recreation officials, and law enforce-
ment officials) to take action against the gangs. Each includes a team of street
workers to identify community problems and to track program success. The goal
of each is to strengthicn the community in order 1o eliminate or at least control
gang problems.

Several specific program features are also of interest:

» The Communiiy Reclamation Project serves as a referral service
helping residents of communities with gang problems. Although it
does not provide direct services, the program conducts community
training sessions on ways 1o address the gang problem and refers
youths to special programs on job skills development, “rites of
passage,” and money management, among others.

* The Community Y~uth Gang Services program helps community
residents develop creative and safe ways to reclaim their neighbor-
hoods froin gangs, provides opporstunities for youths to build self-
esteem, and supports the parents of gang-affiliated youth.

» The Crisis Intervention Network coordinated its services with
members of the law enforcement and probation communities. It
offered a 24-hour hotline that community members could use to
call if they anticipated a gang emergency. The hotline was sup-
ported by mobile sirect teams of indigenous workers trained in
crisis intervention. The program also placed gang members in
local public works jobs.

Organizing communities to fight back and supporting them with the services
necessary to control gang problems are strategies consistent with the current call
for community-based programs 1o supplement suppression efforts. Evaluation of
the development, implementation, and long-term effects of these types of pro-
grams remains to be done. The experience of the program directors involved in
community mobilization efforts suggests that community organizing is most
easily tackled in sites where the gang problems have not become entrenched and
where residents have not become hopelessly pessimistic about their ability to act.
Experience also shows that one of the biggest strains for programs of this sort is
getting them institutionalized in the communities they serve. Most efforts to
mobilize communities that are inexperienced with the concept of taking charge
require time to succeed, which also requires a steady funding souvrce and
ingenuity for dealing with changing needs. The problems that a program faces at
its putset are likely to change with time,
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In addition, communities with gangs may need to consider making more wide-
ranging changes than the programs described above have addressed. A commu-
nity-based prevention model, “Communitics that Care,™? has considerable ap-
peal as a framework for the development of comprehensive community-based
prevention strategies. Designed by Developmental Research and Programs, Inc.,
in Seattle, Washington, the program focuses on reducing drug abuse and delin-
quency by making fundamental changes in key social institutions (e.g., families
and schools). Based on a considerable body of research, the program developers
have identified a set of risk factors in a number of important areas: the family, the
school, the community, peer groups, and the individual. They have also devel-
oped a model—the Social Development Strategy"*—for cultivaling protective
factors in youths’ lives, (Many of these factors are also advocated for youths in
commurities where there are gangs.) The Social Development Strategy is based
on the assumption that prevention programs should 1) build opportunities for
youths to bond with positive role models; 2) set clear norms or standards of
behavior; and 3) develop skills to uphold those norms and standards in the face of
adversity. Finally, recognizing that risk and protective factors are lodged in all
aspects of the community (including schools, families, and individuals), the
program’s designers have outlined a strategy for comprehensive community-
based empowerment. The program consists of several phases: organizing com-
munity feaders; identifying problems: identifying high-risk individuals and groups;
providing training and technical assistance seminass; and evaluating the results.
The program is corrently being tested in Washington and Oregon. Given its
emphasis on organizing communities with a large proportion of high-risk youth
and its focus on prevention through strategies that bolster families and schools,
the Commaunitics That Care model may prove a uscful tool for developing
progrims in communitics where there are gangs.

School-Based Strategies

Almost al! of those contiacted for this project mentioned the need o improve
educational services in communities where there are gangs. In general, they did
not recommend restricting progriuns to gang members, nor did they suggest that
the programs focus on gang problems. Instead, they recomended education
programs that would improve the quality of life for all youths in communitics
where gangs exist. The following summaries of their recommendations for
programs demonstrate the range of ideas for education prograsmming,

+ The most significant programming investment should be in pre-
veation. Primary prevention (not aimed exclusively at children
vulnerable to gang involvement) can probably best be accom-
plished through the schools, given the difficulties of direct inter-
vention with families.
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Educational prevention efforts should include Head Start, innova-
tive programs at the elementary school level (e.g., Drug Abuse
Resistance Education, which reduces the social distance between
children and the police) that may involve parents, and middie-
school programs aimed at peer-oriented counseling and conflict
resolution. Throughout the school experience, significant atten-
tion should be paid to values and ethics. Finally, during their
schooling, teachers should be better prepared to expand their
understanding of the needs of the whole child and not focus
exclusively on the child’s educational needs. (C. Ronald Huff,
Ohio State University)

Multicultural training for teachers is critical. Minority children
need more minority teacher role models; in lieu of that they need
teachers who are sensitive to who they are. (Lt. Ondra Berry, Reno
Police Department)

Gang programs shculd start in the schools and target the brothers

and sisters of gang members, focusing first on the girls. (Moore’s
research has shown that a significant proportion of girl gang
members have been sexually abused and tend to be more en-
trenched in gang life than their male counterparts.)

The aim of a program should be to “de-marginalize™ potential
gang recruits. The school should provide family counseling, tutor-
ing, nutritional supplements, and testing for leaming disabilities,
It should offer positive activities such as sports and music that
should help the youths establish a stake in their education. Pro-
grams should be structured for all levels: Head Start, elementary
school, especially fourth through sixth grades, junior- and senior-
high schools and correctional institutions, especially youth correc-
tional institutions.

This approach would require considerable coordination between
the schools and law enforcement agencies. (Joan Moore, Univer-
sity of Wisconsin-Milwaukee)

* A Curriculum for Education (David Fattah, House of Umoja,

Philadelphia):

Elementary School Gang conflict resolution,
Academic program to develop
commitment to school and inspire
students to hope for the future,
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Junior High School Junior business achievement,
Educational enrichment,
Computer games/training,
Physical education,
After-school programs,

Food—breakfast and lunch,

High School Career and skills development,
Job experience.

+ - Curricula must include acculturation and socialization skills for
immigrants. Teachers should receive training for dealing with new
citizens. Al} education should be tied to parenting, since there is a
tremendous need for improving parenting skiils.

It is important to develop new citizen commissions, so that people
emigrating 1o this country are not exploited. If we teach people
about the responsibilities and privileges that accompany citizen-
ship, then maybe we will not lose so many of them. If people feel
like second-class citizens, they're treated like second-class citi-
zens. (Miguel Duran, Los Angeles Probation Department)

Current Efforts. Education plays arole in the lives of gang members and potential
members in a number of wiys. Several progriuns are either part of schools or
routinely employ school settings in gang communities. One type of progran aims
to prevent gang involvement, The Paramount School in Paramount, California, is
a good example of this. Another type focuses on keeping students invested in
school. Two of these—Citics In Schools and 10-SchoolsM—ase located or have
branches in southern California. Another—ASPIRA of Florida, Inc—is in
Miami and was discussed carlier with other programs targeted at high-risk youth.
All three are aimed at keeping minority youths committed to education. Because
they are located in schools where there is considerable gang activity, these
programs have experience working with gang members. (ASPIRA is described in
Appendix B, Citics In Schools, 10-Schools, and the Paramount School Program
are described in Appendix D))

The goal of Cities In Schools and 10-Schools is to improve services to school
children by increasing the range of services available and improving the ratios
between students and service providers, The 10-Schools program is located in
clementary schools; Cities In Schools in middle and high schools. In essence,
these two programs establish social service support tcams and make them
available to participating schools. Cities In Schools is funded with Federal and
private monies and coordinated by staff outside the school, while 10-Schools is
part of the school systein and funded largely with Federal funds. Both are focused
on dropout prevention and improving students’ academic standing by providing
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an -array of services from social workers, medical personnel, psychologists,
attendance counselors, dropout prevention specialists, and community mentors,
Both encourage community involvement. In fact, Cities In Schools’ personnel are
repositioned from local govermiment and private organizations, which donate
theiremployees’ time on either a part- or full-time basis. As part of their intensive
supervision of program youth, both programs also work with families to ensure
family involvement in children's schooling.

ASPIRA of Florida, Inc., operates a school-based program in which ASPIRA
cmployees 1) conduct early awareness education and dropout prevention pro-
grams in 15 middle and high schools in the Miami area; 2) establish youth clubs
in schools that meet twice per week with a facilitaior to focus on building self-
esteem, developing leadership skills, and expanding career awareness; and 3)
provide case management and family intervention (with home visitation). The
program makes a concerted effort to include gang youth who are referred to the
progiam by the juvenile courts and police gang details.

Discussion. The central educational issue for youths in communities where there
are gangs is to stay in school. Without an education, their chances of finding
employment are drastically reduced and the chance of gang involvement may
increase. The need to stay in school may be more acute for gang members and
those at risk for joining gangs, if their inability to find employment perpetuates
their gang involvemeni into young adulthood.

Education programs in communities where there are gangs may focus solely on
gang members, although by doing so such programs run the risks (noted earlier in
the discussion of high-risk youth straiegies) of 1) overlabeling youths as gang
members and 2) increasing delinquency. Alternatively, programs can be aimed at
making broad changes in the way education is provided in communities with
gangs. The latter is the method advocaied most frequently by the researchers and
practitioners interviewed.

Often schools in communitics where there are gangs do not captivate the students’
autention." To do so, teachers must be trained to work with minority students and
schools must be committed to responding to the child’s entire life. In this regard,
the Institute for Educational Leadership has observed:

The first step for elementary schools is to develop a comprehensive
assessment of each child’s social and economic condition outside of
school. This will involve extensive consultation with parents, peri-
odic home visits, and joint planning with parent groups, community
organizations, and youth-serving agencies.

Educators are understandably reluctant to assume the responsibitities
of social workers and health care providers. However, in inrer-city
and poor rural communities, where environmental probiems sabotage
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achild’s development and progress, the schools have no choice but to
provide leadership in identifying these problems and acting as cata-
lytic institutions to resolve them. In this process, however, teachers
must make a discemning effort to involve and engage parents in their
youngsters’ education and development.'®

Programs such as those described above bolster the school’s ability to address the
needs of the child. They provide social and psychological support to youths
whose performance or life situations suggest that they are at risk for school
failure. It is encouraging that these programs have been implemented in commu-
nities with gangs and that initial reactions are favorable, but evaluation of their
success will assist greatly in determining the full extent of their applicability.

Educational programs have also been more broadly defined with the intention of
creating structural changes for entire schools or school districts. Two program
models show promise in this regard, although their application in communities
with gangs has not been examined. One is the School Development Program,
developed by Janes Comer and his colleagues at the Yale Child Study Center,
which has been implemented in more than 100 elementary and middle schools in
several sites nationwide. The other is the Program Development Evaluation
(PDE) method, developed by Gary Gotifredson and Denise Goitfredson in
connection with the Center for Social Organization of Schools at Johns Hopkins
University. PDE has been implemented at ali grade levels and throughout entire
school districts in Maryland, South Carolina, Califomia, [llinois, Michigan, and
New York.

Both programs aim to improve youths' attachment to school, increase the
responsiveness of schools to the range of student needs, and improve the
relationship between schools and their communities. The PDE model has been
evaluated extensively with strong positive results: a study of its implementation
in Baltimore schools showed significant improvement in the areas of teacher
morale and innovation and a decrease in rebellious behavior and negative
attitudes among students. Inan evaluation of PDE in Charleston, South Carolina,
experimental schools showed improvement in classroem order, classroom orga-
nization, and clarity of rules.'” The School Development Program as applied in
New Haven, Connecticut has also been evaluated and results show significant
increases in academic achievement.

The Schwol Development model was initially focused on improving school and
community integration in predominantly minority communities where schools
are often viewed as alien territory and the gull between a child’s heme and school
life can contribute to school failure,

A child from a poor, marginal family...is likely to enter school
without adequate preparation, The child may arrive without ever
having learned such social skills as negotiation and compromise. A
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child who is expected to read at school may come from ahome where
no one reads and may never have heard i parent read bedtime stories.
The child’s language skills may be underdeveloped or non-standard.
Expectations at home and at school may be radicaily at odds. For
example, in sote familics a child who does not fight back will be
punished. And yet the same behavior will get the child in trouble in
school.”

In order to improve the integration of the school and the community, the School
Devetopment model aims to expand the range of individuals participating in the
school. There are three team components 1o the progzam: a planning and
management tean (composed of the principal, teachers, parents, teachers’ aides,
counselors, and support staff), which reviews the goals of the school and its role
inmecting community needs and develops a comprehensive school improvement
plan; a mental-health team (composed of a psychologist, teachers, the principal,
anurse, social workers, and counselors), which takes a team approach to handling
the problems of individual children and coordinating and integrating mentai-
healih capabilitics schoolwide; and a parent’s group (e.g., the PTA). The team
approach encograges the sharing of information and ideas among the essential
actors in a school and the community it serves.

The Schoo! Development model reguires considerable parent outreach and
involvement. Parents are involved in school planning through their participation
in the management tcam and the PTA; they panticipate in workshops to leam how
to develop their children’s skills and are encouraged to participate in all activities
that support the academic and social activities of their children.

Teachers and school administrators arrange their schedules to accommodaie
those of working parents, enguge in training (c.g., multicultural awareness
training), and help to achicve consensus between parents and school staff. The
prograin is a dynamic one that requires constant evaluation of the needs of
chitdren and their communities. It emphasizes probiem solving, collaboration,
and consensus.

Evaluators have observed that the School Development Program as implemented
in New Haven is expensive; but subscquent implementations (e.g., in Prince
George’s County, Marylund) have not proven excessively costly.” Rather, the
program’s coordinator in Maryland is concermed about having a sufficient
number of participants to facilitate the process. Others have commented that the
program’s success depends heavily on the principal’s support, commitment, and
understanding of the process.?’ Busing may also diminish the concept of a
community school by making it difficult or impossible 10 involve parents who
live far from the school grounds, and may be a centrad issue for the teams to
address.
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‘The PDE approach is a school management strategy aimed at identifying school
problems and developing a program for managing them, A School Improvement
Team of teachers, parents, school administrators, and district-level staff follow
predetermined steps to identify school problems, establish goals and objectives,
develop programs, and monitor the impiementation process. The process is
continually evaluated and adjusted to meet changing needs. The PDE program is
guided by a trained coordinator.?

Both programs require several years to implement and seem to work best with
top-level support. Both have been designed with evaluation as a key comiponent,

Family Interventions

Although familics are often viewed as central 1o solving the problems of youths
who live in neighborhoods with gangs, none of the gang programs surveyed
focuses exclusively on families, although many include family outreach among
their program componcenis. There are considerable challenges to integrating
parents into gang prevention sirategies. In this regard, the director of the El Monte
(California) Boys' and Girls® Ciub observed the following:

Working with parents has not been successtul and is not secn as a
practical approach. By the time their sons are involved with a gang,
the parents have lost control. While some parents might have good
intentions and want to he involved. they usuatly are not going to be
part of the sofution.™

This perspective is echoed in the rescasch literture, which suggests that parents
are a negligible influence in the lives of gang members

Nevertheless, the difficulty associated with involving the families of adolescents
in prevention and intervention efforts does not discount the need to address in
some way the fumilics in gang communities. Most researchers would agree on the
need to support the bonds between parents and their children early in the
children’s lives in order 1o help prevent them from engaging in delinquent
behavior.?

In view of the difficulty associated with intervening with the parents of older gang
members, and consistent with the perspective that the entire community must be
involved in primary prevention, what may make the most sense in the context of
gang preveation is fo concentrate attention on families with young children.
Daoing so would also result in targeting teenage parents (who are at high risk for
dropping out of school) and familics with young children in which a sibling or
more are involved with a gang. Focusing on families with young childsen also
improves the chance for positive intervention, since pareatal influence is at its
peak when children are young. Moreover, childhood antisocial behavior is an
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early predictor of antisocial behavior in elementary school,* so intervention with
families with young children may help prevent future antisocial conduct,

Parent Training. Parent training is a strategy with promise. Researchers have
observed that parent iraining programs can have “positive effects on oppositional
and delinquent children.”” (Parent training is aiso a significant part of the
Communities That Care model described in the section on community mobiliza-
tion.) J. David Hawkins, a professor at the University of Washington, is currently
testing the long-term effects of a parent training model based on social learning
theory.® Results suggest that parent training is associated both with better
parenting skills and with lower rates of child aggressiveness as reported by
parents at the end of their child’s third grade year. Study participants are residents
of a mixed-ethnic urban school district that serves children from high-crime
neighborhoods. Parents and their children, initially contacted when the children
were in first grade, have been assigned to both experimental and control groups
and are being tracked longitudinally. Parents whose children were at high risk for
failure were mixed in school-based training sessions with parents whose children
were at reduced risk, in part so that the “higher-risk” parents could benefit from
peer interaction. The experimental group was offered a twofold curriculum. The
first component taught pazents 1) to observe desirable and undesirable behavior in
their children, 2) to teach expectations for behavior, and 3) to provide positive
reinforcement for desired behaviors and 10 moderate negative yesponses for
undesired behavior. The second component was aimed at building parents’
abilities to support their children’s school achievement through establishing
home study routines, reading aloud, and piaying learning games.

The researchers offered a number of incentives to the parents to encourage
participation: personal invitation by classroom teachers; free childcare and
transportation; and financial incentives for continued participation. Althoughitis
too carly to determine the effects of the training on delinquency, the authors have
learned some things about recruiting the parents of youths at high risk for
delinquency. Researchers were very successful in recruiting a significant propor-
tion of high-risk families, but were appreciably more successful at recruiting
while than African American parents. Among the issues that remain to be
resolved are the following:

« What is the best location (e.g.. school, church, clinic) in which to
maximize parent participation and conduct parent training?

« How can parent networks be used to increase parent participation?

« What is the optimal developmental stage at which to conduct
parent training?

Crisis Intervention. In addition to parent training, some families in neighbor-
hoods where there are gangs are likely to require more intensive case manage-
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ment services. As noted in Chapter 2, it is not uncommon for the high-risk youths

included in gang prevention programs to have a history of out-of-home place-
ments.

The Edna McConnell Clark Foundation has supported the development of a
family preservation program that may help these situations.”” The model—
variously called Families First or Homebuilders—is designed for families at
imminent risk of out-of-home placements. The program has the following goals:
1) to keep children safe, 2) to keep families together, 3) to improve the capacity
of families 1o function, and 4) to control the use of funding resources. The mode!
has been studied extensively and implemented (with State and locat funding) in
10 states. Though the research findings are mixed, with the debate centering on
the accuracy with which authorities select at-risk families, the reporied success of
the program is high.®

The model departs from traditional service-provision models by establishing a
short-term, intensive case management relationship with the families served. The
model is based on the notion that funikics that are unlikely to seek services (e.g.,
because of a lack of ransportation, depression, or negative experience with the
social service system) are often best served in their homes and communities
rather thas in office settings.

Clients are accepled in the program witain 24 hours of referral. Services center on
problem-solving—f{rom the mundane (e.g., repaising broken locks) to the serious
(c.g.. finding treatment for serious substance abuse). The intention is to connect
families with their comnunitics by integrating them into the social service
network and teaching them how to manage their lives. Counselors are available
24 hours per day for a period of four to six weeks. Each counscelor sees only two
1o four families in this time period. Follow-up services with providers in the
community are arranged during the case management period.

The family preservation model is considerably less expensive than traditional
foster care arrangements, though short-term costs are high ($3,500 to $4,000 per
family). Research suggests that, compared with familics not served by the
prograin (because of full caseloads), the families served are significantly more
likely to avoid out-of-home placements for their children for up to one year.

Some peopie are sueptical about the long-term effects of the program for most
urban familics, but family preservation is one concept that is niow recciving
considerable atiention from Congress.>!

Employment and Training Strategies

Building job skills and finding employment for youths and young adults at risk of
joining gangs is a component of many programs and often one of few options
offered to young adults. But it is not likely to be a panacea. For one thing, many
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youths who are employed continue to commit crimes.”” In addition, recent
cvaluation of employment and training programs funded under Title H-A of the
Job Training Partnership Act. which is targeted to serve cconomically disadvan-
taged Americans, indicates that some groups henelit more than others from the
classroom fraining, on-the-job training, job scarch assistance, and other job-
relaied services that the JTPA Title 11-A programs offer, Although the programs
“had generally positive effects on the camings and employment of adults (age 22
and older),” they actually reduced the eamings of male youths and had no
significant effects on the employment eates of either female or made youths > The
JTPA’s youth-related programs were most successful in assisting youths who
were school dropouts (50 percent of the sample) to achieve *a training-related
high school credential.™*

The issue of employment as & gang intervention strategy goes beyond simply
finding jobs. Spergel and his colleagues have outlined a comprehensive network
of employment development and maintenance programs that are required in
communitics with gangs.? Fagan commented in an interview that the best gang-
prevention strategy in the absence of models solidly grounded in theory would be
to make significant changes in the labor market, making employment both
accessible to groups currenily excluded frem jobs and lucrative enough 1o make
employment a viable alternative to illegal economic ventares. Fagan nofed thi
this strategy would require changing the structure of communities and approach-
ing the problem of gangs more globally, s one of delinguency treatment rather
than gang eradication. In this vein, some of those interviewed suggested that the
development of indigenous businesses should he a long-range goal of iinproving
the labor market conditions in cominunitics where gangs exist. The effort conid
begin with assisting youths in developing their own entreprencurial ventures,

To date, most gang-related programs have focused on skills development and job
placement. Many of the programs reviewed in the section on high-risk youth
include a jobs component. Most focus on improving employability by keeping
youths in school or developing skills through remedial education. Some, like
Project Positive in Miami, have forged partnerships with private industry and
local {abor unions to find jobs for their clicnts. Others, like the House of Umoja
and the Crisis Intervention Network (both in Philadelphia), have used Federal
funding incentives to find jobs in the private sector and municipal governments.

Two Federal initiatives may have promise for communitics with gangs: the Job
Corps and a demonstration project sponsored by the Department of Labor called
Youth Opportunities Unlimited (YOU). Both aim to address multiple dimensions
of the lives of disadvantaged youth; both operate in areas where there are large
gang populations, and both are the focus of large-scale evaluations.
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Job Cogps. Job Corps is an eniployment program renowned for serving severely
disardvantaged youths as described in the Corps’ program guide:

The *typical’ Job Corps student is an economically disadvantaged 18-
year old high school dropout who reads al the seventh grade level, is
aminority group member, has ncever held aregular job, and was living
in an environment characterized by a disruplive home life, or other
disorienting conditions which impair his or her ability to successfully
participate in other educational or training programs.*

The program has also been thoroupghly evaluated and gencrally deemed a
success.”

Ninety percent of Job Corps pacticipants are removed from their neighborhoods
and placed in residential facililics where they receive academic and vocationat
instruction, opportunitics for participation in recreational activiiies, counseling,
and an array of medical, dental, and mental-heatth services. In addition, youths
are provided with social-skills training so they may function comfortably in
various situations. The program’s goal is to place youlhs in either a school
program or a job. The Corps hires placement conlractors to assist youths in
locating jobs and trics to cquip participants with the necessary skills and confi-
dence to find their own jobs. Most graduates who arc employed are in entry-Jevel
positions with consiruction firms, offices, and restaurants, among others.

Although not designed as a gang-prevention program, Job Corps accepts gang-
affiliated youths; in 1991 the national office developed a technical assistance
manual to assist Job Corps ceniers in identifying gang members. Nonctheless, the
Corps’ regulations prohibit it from accepting youths who arc on parole or under
probation supervision when they apply or whose courl records reveal involve-
ment in violent offenses.

Job Corps’ Region 9, which includes cenlers in 1lawaii, California, Arizona, and
Nevada, has the greatest experience wilh gang members, Two types of gang
members tend 1o join the program: gang affiliates without scrious records, most
of whom have decided to move away from the gang, and gang wannabes.
Expericnce suggests that only about 10 percent of gang affiliates remain actively
involved with thzir gangs after joining the Job Corps program. Eventually, thosc
who refuse to abandon gang ties are released from the program afler going
through the Corps” standard disciplinary system. Job Corps’ rules prohibit any
overt display of gang-related symbols or signs, bul gencrally gang membership is
viewed by Cenler stafl as one of the many issucs that some individuals must
address when they join the Corps. "There are no statistics that disaggregate the
performarice of gang members, but the regional director reports that the centers in
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the region have been successful working with gang tembers. In part, he attributes
the success to good staff training: Center staff have received training from the Los
Angcles Police Department (LAPD) to enhance staff understanding of the
chasacteristics and behavior of gang youth.

The Job Corps has 106 centers nationwide, with more than 40,(K)0 slots filied at
any one time. The lengths of stay range from 30 days to two years. About 30
percent of the residents complete vocational training; some complete their GEDs.
The ratio of one staff member to every three participants is-achieved at an annual
cost of approximately $20,000 per participant.

The Corps hoasts an impressive track record: 84 percent of its graduates are
placed cither in jobs (67 percent) or in school {17 percent). Moreover, initial cost/
benefit analysis of the program revealed that Job Corps’ strongest benefits were
the increased productivity of its participants and their reduced criminal activity
while in the Corps; the greatest costs were associated with operating the Job
Corps centers. In a four-year post-program follow-up, however, the program’s
ceffect on crime-reduction varied from crime to crime, Although arvest sates for
murder, robbery, and larceny or motor vehicle theft were lower Tor participants
than fur a matched sample of non-participints, arrest raies for burglary and drug
viokations were higher,”

Youth Opportunities Unlimited (YOU ). The YOU demonstration is amultimillion-
dollar program {unded by the Departiment of Labor's Job Training Pannership
Act. Seven U.S. communities of fewer than 25 (00 people, with poverty rates of
30 percent or higher, are receiving $19 million hetween 1991 and 1994, Cominu-
nities in San Diego and Los Angeles are among those chosen for this program,

The program rationale is 1o “saturate an area with positive progriuns, and
eventually a critical mass will be reached,™ at which point the entire community
will have undergone significant change and improvement. The program is
grounded in the assumption that many social problems—gangs, drug addiction,
juvenile delinquency—have a common source: poverty and a lack of economic
and educational opportunities. YOU funding not only provides employment and
job-training opportunitics for young people, it also attempts to facilitate provision
of a constetlation of support programs in health care, housing, recreation, and
family services.

In San Diego, the following efforts are being developed through the YOU
demonstration project:

+ An altemmative school will serve 50 “at-risk™ ninth and tenth
graders.

» Local Boys® and Girls® Clubs will provide expanded sports and
recreational activilics, giving young people an alternative to gangs.
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« An Hispanic organization will operate a family learning center.

+ Local labor unions will sponsor a pre-apprenticeship program to
help youth leam about possible careers.

» A teen parenting center is being established.
+ Two social workers will provide case management to youths,

« Various community and city agencies will open offices at the
YOU center 1o serve the needs of youths and families in the target
area."

At the end of the five-year development and implementation period, the program
will be fonnally evaluated, measuring improvement in key indicators such as
high school dropout rates, teenage pregnancy, juveniie crime and delinquency,
and college entrance. YOU is not a gang initiative, but it operates in gang-ridden
areas. There are currently no YOU progrums directed specifically at gangs.
However, organizations may subiiit proposals for work with gangs

Assessing Job-Based Strategies. Although employment is not likely to be the sole
solution in arcas with gangs, there is a significant need t improve the employ-
ment conditions in miny inner city areas, including improving the employability
of residents. Consistent with the advice of researchers and practitioners with
experience working in communities where there are gangs, efforts to improve
employment oppostunitics must complement job training and job placement. In
this regard, models such as the ones described above may beiselul componems
of a community-based model of prevention and intervention.

More needs to be done, though, 1o provide services thag will lead to the eventual
employment of the growing number of young adults who may remain in gangs
partly because they are unskilled 1o work in today’s urban cconomy. As it now
stands, people over the age of 22 are at a serious disadvantage for receiving
training and eimployment placements. Many gang members are also likely to have
been incarcerated, which highiights the need to make more accessible programs
such as the ones described here 1o incarcerated and previously incarcerated
individuals.

Suppression

Spergel and his collcagues at the University of Chicago have reviewed existing
gang-seppression models, covering the range of criminal and juvenile justive
professions.*? No attempt has been made here to duplicate their work. Instead, we
contacied law enforcement officials, prosecutors, correciions officials, and one
probation efficer to review suppression models currently employed. Their re-
sponses and relevant comments by researchers and other practitioners are sum-
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marized bclow. Considerable attention is given to law enforcement aclivitics,
since law cnforcement officers are on the front line in communitics where gangs
exist and are perhaps in the best position among their criminal justice peers to
help appreciably wilhi a gang program focused on gang control through commu-
nily improvement.*

Background

Historically, juvenile and criminal justice profcssionals engaged in controlling
the delinquent and criminal aclivily of gangs have tricd 1o accomplish the
traditional goals of punishment: incapacitating “hard-core” gang members;
deterring involvement in gangs and gang crime by increasing the scverily and
certainty of punishment for gang-related offenscs; and rchabilitating those who
are sanctioned. But, as noted in the introduction to this chapter, when such efforts
have been implemented without community support or initiatives that improve
opportunities for gang youth and prospective gang members o participate in non-
criminal ventures, they have largely fallen short of their goals.

In his rescarch on gangs in Boston, New York, and Los Angceles, Jankowski
obscrved that a number of issucs affect the success of gang-suppression elforts:

* The nature and efiectiveness ol law enforcement initiatives de-
pend partially on the depree of cooperation and trust between
community residents and law ceforcement. Where the relation-
ship is strained, law enforcement officers often fail to reccive
information vital to intclligence gathering and making arrests.
Officers may even be prompied to use tactics (¢.g., inappropriate
force) that further alicnate the community.

+ Incapacitation of individual gang members is not sufficient o
control gang crime because removing individuals does not climi-
nate the influence of the gang on the streets.

» Most gangs have learned how to use the procedural differences
between the juvenile and adult systems to their advantage. Con-
sisting of both juveniic and adult members, gangs have learncd to
make extensive use of juveniles in the commission of gang-related
crimes in order o capitalize on the more lenicnt penallics avail-
able in the juvenile justice system.*

¢ The vast majority of gang inembers have resisted traditional forms
of rchabilitation, viewing (hem as “government brainwashing.”
Morcover, in some prisons sufficient numbers of gang members
are incarcerated simuitaneously thal there is little incentive for
them to consider allernatives to gang activity.’
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Inrecent years many criminal and juvenile justice agencies have begun to realize
that they must expand the scope of their response to gangs by improving their
understanding of the communities where gangs exist and by becoming more
involved in prevention and intervention initiatives. The deputy chief of the Dallas
Police Department, who heads the department’s gang unit, observed the folfow-
ing in this regard:

Obviously specific gang or geographic issues must be dealt with
specifically, but not to the exclusion of the greater issue, that of
dealing with the whole child. There is a pool of youth service
resources available in most communities eager to join us. We are
convinced that only through this broad-based community approach
will law enforcement expand its traditional boundaries of responsi-
hility and work in concert with youth service agencies in a holistic
coalition where we begin 1o find real and lasting solutions 1o the
problems of our youth.*

Although those who testified during the hearings on gangs and gang violence in
Chicago recommended that suppression efforts continue 0 include vigorous
strect-level enforcement, they alse advocated the following:

+ Coordination and information sharing between Federal, State, and
Tocat olficials:

+ Use ol mobile gang prevention and intervention units;

+  Continued use ol law -enforcement-sponsored prevention programs
such as Drug Abuse Resistance Education (DARE):

+  Expansion of block clubs and neighburhood watches;

« Development of community-sponsored victim/witness services,
such as court escon services, o minimize the effect of gang
intimidation;

* Development of integrated, automated information systems with
information on gang members and their movements in and out of
the criminal justice system:;

+ Coutinued ctlorts to improve police-community relations {e.g.,
increasing the use of community policing, improving the cultural
awireness of officers and comrunity residents, increasing oppor-
tunitics for taw enforcement and community residents to interact
in non-threatening settings),
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In addition, they called for correctionat options at the State and local level that
would:

+» Increase prison and jail capacity;

+ Expand the use of intennediate sanctions (e.g., periodic imprison-
ment, electronic detention, work release, house arrest, and gradu-
ated-release plans);

« Provide better reentry programs and aftercare and parole follow-
up for gang members released from juvenile detention and adult
correctional facilitics:

+ Decentralize the location of probation and parole offices so they
may he located in neighborhoods with the greatest need.®

Law Enforcement Stretegies

In many urban communitics there are tensions between police forces and the
cominunities they serve. Law enforcement departments often feel hard pressed to
find the staff time to meet the challenges in these communities, while residents
are anxious for increased attention 1o their needs by law enforcement. Added to
this probicm is racial tension between members of law enforcement departinents
and minority communities,

In communities where gangs exist, residents have often retreated in fear, leaving
the police and the gangs to batile each other, Nevertheless, the residents are not
disinterested: they want the police to understand their problems while keeping the
streets safe. In this regard, David Fattah, co-director of the House of Umoja in
Philadelphia, observed that the role of the police in communities where there are
gangs should be to show dignity and finnness without abuse.*® In his view, many
law enforcement depariments appear as military outposts in the community. If
they were more approachable, “kids would go to them instead of some other
group, like a gang.”™'

What is being requested is more law enforcement attention to the probiems in the
community, which may be best accomplished by community-based and/or
problem-oriented policing. (See Appendix E for a discassicn of community-
based and problem-oriented policing.) Those models are also consistent with the
current thinking that solutions to gang problems lie in making fundamentai
charges in the community structure. Ideally, community-based policing could
make important changes in communitics by restructuring policing and helping
residents solve their problems. Although community-based policing is not the
norm in communities where there are gangs, it shows considerable promise in the
neighborhoods where it is operational. Indeed, the Los Angeles County Interagency
Gang Task Force has recommended that the County Board of Supervisors “urge
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all lflw enforcement agencies in the County of Los Angeles 1o adopt, when
feasn‘ble. community-based policing strategies within their jurisdiction.™? Com-
n!umly:based policing is described in conjunction with other efforts in the
discussion that follows.

Typical Law Enforcement Approaches to Gangs. Most law enforcement efforts
are aimed primarily at crime control: gathering information; developing informa-
tion sysiems; making arrests; and sharing information with others in the law
enforcement community. Increasingly, they also include prevention activities;

* Participating in community awareness campaigns (e.g., develop-
ing public service announcements and poster campaigns);

¢ Contacting parents of peripheral gang members (through the mail

or in personal visits) to alert them that their children ase involved
with a gang;

* Sponsoring gang hotlines to gather information and facilitate a
quick response to gang-related issues;

* Organizing athletic events with teams of law enforcement of ficers
and gang members;

¢ Establishing working rclationships with local social service agen-
cics;

* Making presentations on gangs in schoois and community groups
as a combined cffort at prevention and information gathering;

* Sponsoring school-based gang and drug prevention programs
(c.g., DARE};

* Serving as a referrai for jobs and other cominunity services.

Dcp'anmcnls in larger jurisdictions, which also have dedicated gang units,
participate in local, regional, or State gang task forces, whose primary goal is to
share information and ideas. They also develop legislation and assist with the
development of criminal justice and social service programs.,

Q»rerlabelirtg Gang Members. One of the concerns raised by the researchers
interviewed is that traditional law enforcement efforts sometimes exacerbate
gang problems by overlabeling people as gang members. For example, Ronald
Huff commented in an interview that the typical policy response to an emerging
gang problem is often inappropriate. First is a period of denial, during which the
membership can expand. This period is usually followed by an overreaction
largely by law enforcement, that tends to overlabel participants as commitied l(;
a gang. In other words, overlabeling captures more of the peripheral members
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than is reasonable or necessary and may serve to solidify what would otherwise
have been a transitory identification with the group.®

Some police departments have recognized this problem and improved their
ability to identify gang members. The deputy chief of police in Oxnard, Califor-
nia, described the department’s approach to targeting gang members and control-
ling overlabeling. The key 1o the approach is to establish a set of restrictive
definitions. According to the department’s definition, a group is considered a
gang only if it meets all of the following criteria:

o It has a name and/or identified leadership;

« Itclaims a geographic, economic, or criminal enterprise (e.g. drug
trafficking) turf;

« [tassociates on a continual or regular basis; and
+ Tt engages in delinquent or criminal activity,

Based on these criteria, he estimates that there were 10 gangs in the community
in 1991.%

Gang members ase further distinguished according to their level of activity and
commitment to the gang, OF the 300 10 350 estimated gang members, the deputy
chief figured that about 200 are hard-core members.

The department uses these definitions to support their gang program, which is
targeted on serious gang members and aimed at collecting, maintaining, and
sharing with all officers information that will lead fo the arrest and conviction of
the most serious gang members. The program also aims for stiffer penalties,
including longer terms of confinement or strict probation penalties if a convict is
found associating with known gang meinbers.

The Columbus, Ohio, Police Department has reportedly foliowed a similar
pattern. According to Huff, the department responded to its emerging gang
problem by 1) identifying the gang leaders and dedicated members on the basis of
seif-admission by the members or observation of frequent and routine contact
with the gang; and 2) targeting those leaders for aggressive monitoring. To
achieve this goai, the department established a gang unit in which intelligence,
investigation, enforcement, and prevention were housed in one division. The
focus on gang leadership avoided the overlabeling problems.™

To ensure coordination with patrol officers and to foster a sense of esprit de corps,
the gang unit in Columbus also published a newsletier on gang activities that was
available at roll call and was a ready source of backup support when a gang-
related incident occurred on the street.
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Understanding the Nature of the Probiem. Law enforcement members have been

criticized for failing 1o understand gangs. lagedorn summarizes the concern
based on the experience in Milwaukee:

The la.w enforcement paradigm defines gangs in a narrow and un-
cfxangmg manner, which ncglects the process of development which
d:f{ert.:nt ape groups within gangs undergo and i gnorcs or undervalues
variations of all sorts. Gangs are not scen as young people struggling
to zfdap:, often destructively, o a specific economic and social
environment. Rather, gangs arc trcated as a major criminal problem
an'd their members dehumanized as no more than aspiring “career
criminals.”...The fact that gangs today are overwhelmingly minority
and most police departments overwhelmingly while, allows for rac-

ism .l(') contribute to these stercolypes and results in even greater
hostility on the strect.™

Many dc‘par!mcnls recognize the need to develop a better rapport with the
communitics they serve and the gangs they monitor, which is a prime motivation
for them to engage in prevention activitics. Some departments have also tricd
community-oricnted policing strategics 1o address gung problems.” The Los
Angtles Police Department, for example, instituted Operation Cul de Sac in the
Newlon area of the city. A State-funded demonstration program operated in
partnership with Community Youth Gang Scrvices, Operation Cui de Sac em-
plo.ys. highly visible bicycle patrols to monitor the community for drug and gang
activily, to interact with residents, and to assist with communit y programs such as
ventures in which community residents paint over gang praffiti. Between January
and May 1991 the community witnessed a number of dramatic improvements;
comparcd with the same period in 1990, drive-by shootings decreased 67 pcrccm‘
the number of scrious felonies dropped 12 pereent, and school abscn(ccism‘
decreased 9 percent. There were no homicides reported during the period.®

Community-Oricnted Policing and Gangs in Reno, Nevada.™ In Reno the police
dcparlmcnl has made a full-scale commitment 1o communily- and probicm-
oricated policing, which they believe has had such a positive effect on the
community that the gang problem has diminished markedly. In 1987 the police
department in Reno- instituted Community Oriented Policing Plus (COPS+), a
program aimed at making law enforcement officers availuble 1o solve problcms,in
lhc'community. Consistent with many community policing strategics, the Reno
police department divided the community into beats, with a set of ofTicers on foot
or bicycle patrot available to uddress community problems.

Early‘ inthe development of the COPS+ strategy, law enforcement officers began
meeting wilh citizens in their communities to discuss the community’s problems
and to map out solutions. Officers went door (o door introducing themselves. The
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depariment instituted two-person community action teams and neighborhood
advisory groups in each beat. Each strategy was intended to make the department
available to community leadcrs 24 hours a day. Over time and with compromise
on both sides, the officcrs were able lo encourage citizen support for addressing
the problems in their communitics, which itsclf helped to foster in the residents a
sense of community ownership. At the same time, officers were more available to
observe the daily activities in the neighborhoods they were serving and to develop
an awareness of the community’s problems.

One of the problems involved youth gangs. The year that the department
instituted its community policing strategy, Reno was struggling with African
American and Hispanic gangs. In particular, the African American gang mem-
bers were becoming increasingly involved in drug trafficking, as Los Angeles
gangs migrated to Nevada in search of a more favorable marketplace. There was
also considerable tension between the police department and the citizens in the
minority communities where gangs were prevaient. Historically, those communi-
ties had experienced marked increases in violence during the summer months
followed by a flood of charges of police harassment.

Consistent with the philosophy of community-oriented policing, the department
approached the solution to youth gangs as an issue of rapport-building as well as
enforcement. The department formed a Community Action Team of 10 officers
to focus exclusively on gang control. All team officers received training in
cultural sensitivity arid gang awarcness.

Today the department’s primary gang emphasis is on the peripheral gang
members, or wannabes, and their parents. Whenever an officer spots an unfamii-
iar youth associating with a known gang, the officer takes the youth home and
meets with the parents to inform them that the youth is associaling with gang
members. The officer offers assistance to the parenis by directing them to social
- services or by offering to be available if the nced arises. In return the parents agree
to keep the police department informed about gang-related activities. Given the
relationship of trust that has already been fostered as a result of COPS+, the
mecting wilh parents and the department’s offer of continued support are
reportedly cnough in many instances to keep a youth out of the gang.

The department has also held three-on-three basketball tournaments, with cach
team consisting of a representative from the media, a police officer, and a gang
member. More gencrally, the department has ensured that all officers receive
minority sensitivity training and requests that officcrs make a point of visiting the
schools at lcast once during schnol hours to make contact with the studenis.

The gang problem in Reno steadily declined from 1989 to 1991. Measured in
terms of drive-by shootings, the evidence is remarkable: in 1989, there were 30
drive-by shootings in the spring and summer months alone. In 1990, there were

52  Street Gangs: Current Knowledge and Strategics

seven during the entire year; during the first quarter of 1991, there were none.
Today one of the most significant gang problems is graffiti. For the most part
African American gangs have disappeared, although there has been a stcad);
increase in Hispanic gang membership paralleling the 50 percent increase in the
area’s Hispanic population. In response the department has assigned an Hispanic
officer to the community troubled by gangs, whosz sole funclion is to serve as a
liaison to community residents and to address their problems. The department

also holds a monthly meeting with the Hispanic community to address quickly
any issue that arises.

At the top of the department’s list of reasons for ils success with gangs is the
increased parent and community support (especially from churches) that has
resulted from the department’s community policing strategy. In addition, police
officers give high marks to minority sensitivity training, which has better
prepared them to work in the communities they serve.

Assessment of Law Enforcement Strategies. The primary role of law enforcement
is .ck':arly to control the negative behavior of gang members. However, that
mission can involve many things beyond gathering and sharing information, and
making arrests. In view of the growing consensus that the way to control gangs is
to focus considerable atiention on the problems of the communities in which they
f:XlSL communily- and problem-oricnted policing models offer much promise for
improving the relationship between communities and their police forces and
thereby addressing the problem of gangs.

Ronald Huff offered the following caution, however, to those who apply commu-
nity policing in & gang conlext: although commurity- and problem-oriented
policing result in officers who know a great deal about what is happening on their
own beats, thosc officers do not necessarily know what is happening
communitywide.*® Gangs today can be very mobile; knowledge of them needs to
span abroad arca. In many cities (c.g., Miami and Milwaukec), school busing has
made the recruitment of gang members a citywide phenomenon. Also, gang
mcmbers oficn have cars or access (o public transportation, making shopping
malls as convenicnt a gathering place for some gangs as a strect corner. In sruch a
context it is nceessary to develop innovative strategics for sharing with cach beat
intelligence about the communitywide gang problem.

Prosecution

In the prosccutors’ offices contacted for this report, serious pang-related cases
(c.g., violent offenses, leader-related cascs) arc prosecuted ven'ally® afier
careful case screening. In Los Angeles and Chicago, special gang units handle the
most complicated cases; in Miami, cases are screened by an expericnced gang
prosccutor and assigned to the senjor altorneys in the office, who determine
charges and handle cach casc from filing through sentencing.
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Plea bargaining is often limited in gang-related cases. In Los Angeles, fo}:
instance, if it is established that a person is a gang member (e.g., throug

affiliation, clothing, witness testimony), the policy is to se‘x:k the maximum
penalty. Pursuit of the maximum penalty is guided by the beliefs that:

« Gang members cominit a greater varicty of crimes than non-gang
members.

« Gang members comimit crimes over a longer period of time than
non-gang members.

« Gang members are more violent than non-gang members.

In view of these beliefs, policy dictates against sentence bargaining in gang-
related cases and for seeking the maximum penalty * In some States, conviction
for a gang-related crime limits the range of possible sentences and/or warrants
additional penalties.

A number of other prosecution activities were reported during the interviews,
including:

« Providing special support services t0 victims of gang-related
crimes. including relocating victims;

+ Vetical prosecution of juvenile cases involving gang members;
. Conducting training sessions for local law enforcement;

« Participating in local task forces to share information, discuss
legislation, and plan programs;

« Contributing information about gang members for use in auto-
mated infonmation systems;

» Meeting with local community groups to discuss gang problems
and control strategies;

Working with local faw enforcement agencies to target proactively
gang members engaged in drug marketing.

Indicted gang members are usually conyic{ed; prosecutoss altrihute.theu' éuc;:ss_
primarily to vertical prosecution. Definitions of gang me.ml'aers!np anc hg En
related crime vary across sites, SO undoubiedly some variation ir punishme
occurs across sites as well. Nevertheless, at the sites we contacied. prosecut?rs
attempt to identify gang leaders and serif)us offenders and to screen them for
vertical prosecution and maore serious punishment. The extent 1o which pros'e;u(i
tors accurately distinguish leaders from peripheral members has not been verifie

empirically, however.
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Corrections

Several corrections officials participated in the interviews for this report. In
general, those involved in juvenile corrections spend more time on rehabilitating
gang members than do their counterparis in adult prison systems.

Juvenile Corrzctions. The Maclaren School in Portiand, Oregon, and the Ethan
Allen School in Wales, Wisconsin, have both established rigorous counseling
regimens focused on juvenile gang members. The gang intervention program at
the Maclaren School mixes straight talk with tough action.®® Although opento the
whole campus, it is targeted to gang members and gang issues. The program is a
mix of group and individual counseling aimed at developing positive self-image,
cultural pride, job skills, communication skilis, and the ability to accept respon-
sibility for one's own actions. The program also makes clear that 1) selling drugs
is a sheri-term venture; 2) the adult prison system lies ahead; and 3) getting
involved in gang fights and sclling drugs, only hurts one’s own comimunity,
Another part of the program emphasizes what participants should do when they
return to the strect fo avoid returning to the gang--not (o react or respond, to
choose to associate with other groups.

Most who participate in the program are involved for a minimum of six months.
A group calied the Brothers Chilling Positive {BCP) has been in the program for
a long time and serves as a tewn of mentors for the initiaies. The BCP also visits
local schools and delivers a prevention message.

During the lasttwo years, and using his own money at first, the programn’s director
started a community program, the Minority Youth Concems Action Program, to
provide aftercase support to those released from Maclaren and community
outreach to the fumilies and youths vulnerable 1o gang involvement. The program
offers a refuge to parent groups such as Mothers Against Gang Involvement and
serves as a place where gang members, regardless of their affiliation, can come
and talk. Local law enforcement officess drop by and ensure that peace is
maintained.

The gang program at the Ethan Alien School, a facility for chronic juvenile
delinquents, is targeted to gang members who have histories of aggressive, gang-
related behavior.® Members of rival pangs are housed in one cotiage on the
school’s campus and involved in a program to alter their thinking and behavior
patterns. Counseling sessions center on improving the ability of youths to react
positively to their life situations rather than on attacking gangs per se. The
program model, developed with a local psychologist whose specialty is working
with aggressive youths, is based primarily on correcting fundamental patterns in
the way youths think and make decisions.® Participants are asked to monitor and
record their behavior and related thoughts throughout the day. Through counsel-
ing and instruction they fearn how to change their “errors in thinking” (as
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demonstrated in behavior) into appropriate action. Upon release youths are
cligible for traditional State-supervised aftercare. Additional services are coordi-
nated with a community-based, non-profit, inner-city agency that provides
counseling, aliernative education, substance abuse counseling, and employment
assistance, among other things.

The school coordinates with Iocal law enforcement to track the progress of
program participants following refease. Results cf the tracking are encouraging.
Of the 41 participants released in 1989, only 17 percent had subsequent police
contacts during the year and only nine percent were observed in the company of
a gang.® (Some releasees were tracked for longer periods than others.) Data for
1988 through 199C show that only six of the 130 program participants released
during this period were subsequently incarcerated in adult correctional facili-
ties.”

Aduls Prisons. Inmany prison systems in the United States, prison gangs (e.g., the
Mexican Mafia, the Texas Syndicate, La Nuestra Familia, and the Black Guerilia
Family) have emerged in response to the exigencies of prison life and to control
the illegal economy of the prison, among other reasons, With a few exceptions,
the relationskip between prison gangs and traditiona! street gangs has historically
been limited or nonexistent.®® But this fact may be changing for at least two
reasons. First, the number of street gang members incarcerated in many correc-
tional systems has increased dramaticaily during the Iast decade. Although these
street gang convicts do not appear to be joining traditional prison gangs, they are
becoming a gang problem in their own right, leading the American Correctional
Association to conclude that street gangs are slowly becoming the prison gangs of
the future.®® Second, the members of traditional prison gangs have been known to
continue their gang affiliation and gang-related crime following their release
from institutions, accepting orders from incarcerated gang leaders and engaging
in a range of violent and drug-related crimes.”™

in general, most prison strategies have little bearing on street gang activities,
since those efforts are aimed at controlling gangs in the prison setting. The
following is a summary of approaches to prison gangs mentioned by the four
prison systems we contacted:”

» Accurate determination of gang membership;

« Collection of information—observing gang members, monitoring
gang activities, screening mail, collecting gang related materials
from inmates’ ceils—to identify gang members, ascertain their
positions in the gang, control their activities, and anticipate prob-
lems or conflicts;

- Forbidding display of gang symbols, such as tattoos, hand signs,
insignia;
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*

Minimizing gang member i

" contact by locking down lea

gating enemies; ¢ e segre-

* Maintaining corglrol of basic prison services rather than allowing
gang leaders to issue toilet paper, monitor showers, etc.:

Sharing information among prisons through autom

S n ated informa-
tion systems and prison gang task forces;

* Prosecuting gang-related crimes aggressively;
Using stiff sanctions for gang-related offenses; and

* Sharing information witk local, state, and federal law enforcement

!0 de}e:rmine what is happening on the street that may affect gangs
in prisons and (o alert law enforcement to upcoming releases.

‘DISCMSSl'OII. In juvenilecorreclionalselﬁngs,gang programs are aimed at prevent
mg.conunued street gang involvement by helping individuals develop lhepskillsnl )
resist fur'ther gang activity. In adult prison settings, where gang members do n (t)
necessarily have street gang connections and gangs have traditionally formed ;
responsc to racial/ethnic tensions and the stresses of prison life, the m in
c'orrecuc?nal focus is on controlling violence and other illegal aclivi; Disc:] .
sions with officials in hoth sysiems suggest that resolution of oggslandinsg-

t t l B ¢ y I) < l)
SUES Mg mprove C cormrec res se 1o S“ee( gallgS,

* Providing an array of afiercare services (including residential
care) for youths refeased from Juvenile facilities;

* Enhancing automated linkages with law enforcement, probation
and parol‘e to track releasees and alert those who work on the street
to potential problems:

Assigning gang members 1o specialized probation services: and

Developing counseling programs for detained gang youths.

Summary

The program direciors intervi i ject i
; 7 rviewed {or this project identificd i
still require attention: P revernl fssues tha
* Housing and Afiercare. Many participants in high-risk youth
Frogr:.uns n.ced housing. This is especially true of youths returning
rom juvenile correctional facilities to the community, who are at
considerable risk of retuming to their gangs.
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Private Industry Partnerships. Private industry cogk? be ?eipful in
supporting social service programs. At present it is difficult to
interest businesses in hiring at-risk youths, alth.ough some efforts
{e.g., the El Monte Boys’ and Girls’ Club, f‘so;cct Po_smve? have
apparently been successful. More eff.ons to involve pnvalf: lpdus-
try in job skills development and bu.smess development within the
youths’ communities would be desirable,

Drug and Alcohol Services. In-patient d.mg a{Id alcohol treatment
services sensitive to the needs of minority clients are needed.

Cultural Sensitivity Training, Programming must be cuiturally
sensitive. Teachers and law enforcement officers need cuh'u‘ml
sensitivity training. School programs in minority communities
must emphasize the heritage and achievements of minority group
members,

. Volunteer Nesworks. Minority communities need assistance to

develop a cadre of volunteers who will assist with programming
efforts. It is often difficult to find volunteers t0 serve as mentors
and tutors,

» Parent Progranis. Schools and other major institutions must fa-

cilitate opportunities where parents and their children may interact
positively.

o Programsfor Women. Females in gangs are often ill-treated by the

i i 5. In addition, since
community and by their male gang counterparts. N
many are ):nolhers, they frequently need assasu.mce developing
parenting skills and finding child care. Few, if any, of those
services are now available.

+ - Strategies for Adult Gang Members. Many criminal justice efforts

are targeted at adult offenders because Lho§e offenqers are more
vulnerable to prosecution and harsh sentencing. Bul‘ m-addl.lmn' to
conventional prosecution and adjudication, the crm.imal justice
strategies might productively include the use of mtcrmedu;te
sarctions (inclading training and job developm.em prograr.ns.)' or
adult offenders who are not centrally im./olved in gang activities.
Many intervention sicategies curremly ignore adult gang me.m:
bers. It is difficult to find people willing to work wnh them;
funding has been aimed at juvenile gang.member's; and it is n;ore
difficul? to assist adult members with their nee(!s (i.e., for employ-
ment). To the extent that absence of §£mleg|es for otder gang
members is. associated with a perception that they are too en-
wrenched in their gangs and crime to benefit from programming
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options, those developing criminal justice and social service pro-
grams need to consider evalvating gang members on an individual

basis, considering commitment to the gang as well as age among
the selection criteria.

Family Support Services. Most communities where there are
gangs need assistance with:

* health care for mothers and children;
* after school care/programiming;
¢ child care.

In addition, in some sites, especially where gangs are institution-
alized, there is often a family tradition of gang involvement,

suggesting the opportunity for targeted interventions with those
families,

This list calls attention to the set of

larger community issues that program
directors have come to see ag inextric

ably linked to solutions in gang communi-
ties. Still, most current gang-related programs are reactive and focus primarily on
crisis management: intervening with high-risk youth; targeting specific individu-
als for arrest and incapacitation: helping communities control their gang prob-
lems, There is considerable need o make fundamentat institutional changes (e.g.,
changing the educational system, making criminal justice responses more com-
munity-centered, providing employment opportunities) in the communities where
gangs exist. These are the kinds of changes that most experts interviewed for this
project believe should be part of state-of-the-an gang prevention programming,

Most current efforts strive 1o coordinate with others in the community; such
coordination results primarily in improved information sharing and, therefore,
more efficient program operation, Few of these alliances have resulted in
strategies planned cooperatively by key community leaders (e.g.. school superin-
tendents, chiels of police, heads of depariments of labor) to make fundamental
changes in the way individual institutions operate in communitics where there are

gangs, and to coordinate these efforts to address the issues that contribute to gang
formation. Huff has observed:

Whatis necded is public (and private sector) leadership that acknowl-
edges the probiem but keeps it in the proper perspective, recognizing
(a) that gangs are essentially dependent variables whose existence is
attributable to social structural and sociocultural independent vari-
ables; (b) that the amelioration of the gang problem will require an in-
depth understanding (emphasis in the original) of the social and
economic contexts of gangs; and (c) that coordinated community-
wide and system-wide strategies wili be necessary rather than iso-
lated programmatic efforts, and that sufficient resources will be
Tequired to implement those strategies.™
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This chapter highlights some program models that may be useful to communities
interested in making significant structural-changes. Many of the models have
heen or are in the process of heing tested. Many show promise for helping to
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improve the life situations of residents in communitics where there are gangs,
although considerable thought still needs to be given to adapting these strategies
for specific community needs and in the context of a broader gang agenda. Many
are receiving attention at the Federal as well as locai and State levels of
government.
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Chapter 4
Where Do We Go From Here?

Determination of the best course of action for dealing with street gangs is not
easy; a number of questions about the origins, activities, and future of gangs are
still unanswered. 1deally, gang programs would be based on verified theory, but
to wait to take action until one is available is impractical. Many communities are
already debilitated by the fear and violence that gangs have created.

Most of what is known suggests a strong nexus between gangs and the contexts in
which they evolve, Although gangs are a problem in the communities where they
exist, they are also a symptom of greater community ills. That knowledge,
combined with the observation that suppression efforts alone have had a limited
effect on controlling gang activity, has prompted a number of common sense
approaches to addressing the preblem. Many of these involve attempts to
mobilize and integrate the immediate resources in a community.

A majority of the researchers and practitioners interviewed for this project
advocate coordinated prevention, intesvention, and suppression strategies aimed
at controlling negative gang behavior while generally improving the quality of
fife in communities where there are gangs. Most experts described state-of-the-art
progrims in communities with gangs that would include some combination of the
following:

+ Fundamental changes in the way schools operate. Schools should
broaden their scope of services and act as community centers
involved in teaching. providing services, and serving as locations
for activities before and afier the school day. This does not mean
that the full burden for services should fall on teachers, but it
requires a significant change in the current missions of many
schools.

o Job skills development for youths and young adults accompanied
by improvements in the labor market. Changes in the labor market
in many communities where there are gangs have left many
residents unemployed or underemployed. In addition, many young
residents have dropped out of schoo! and do not have the skills to
find employment. Atention needs to be focused on ways 1o
expand the labor market, including the development of indigenous
businesses in these communities, and provide effective job skills
training for those in and out of school.
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o Assistance to families. A range of family services including parent
training, child care, health care, and crisis intervention must be
made available in communiities with gangs.

* Changes in the way the criminal justice system—particularly law
enforcement—responds generally to problems in these communi-
ties and specifically to gang problems. Law enforcement agencies
need to increase their commitment to understanding the communi-
ties they serve and to solving problems. This may ultimately
require ashift from astrict calls-for-service approachto a proactive
community- and/or problem-oriented approach to policing. Also,
judges should consider the use of intermediate sanctions, such as
diversion and restitution, for some convicted gang members.

» Intervention and control of known gang members. Ilegal gang
activity must be controlled. In some cases, this can be accom-
plished by diverting peripheral members from gang involvement
or at least from criminal activity. In other cascs achieving control
will mean making a clear statcment—by arresting and incapacitat-
ing hard-core gang members—that communities will not tolerate
intimidating, violent, and/or criminal gang activily. Community
groups, law enforcement officers, probation personnel, and parole
officers will need to develop coordinated strategies for controlling
the crime problems that gangs generate on the street.

The goal of such a state-of-the-art raodel is to facilitate cooperation between key
institutions and community residents in order to bolster the communities served,
to help residents (including gang members and their families) address their needs,
and ultimately to improve the way residents themselves manage community
problems. In this regard, witnesses from Texas and Hlinois who testified during
1991 as part of the National Ficld Study on Gangs and Gang Violence, conducted
by the Office of Justice Programs, U.5. Depariment of Justice, recommendcd the
implementation of comprehensive, community-defined, community-based strat-
egies for controlling crime, intervening in the lives of youths and young adults at
high risk for involvement in gangs, drug use, and drug trafficking, and preventing
future criminal activity. Their agenda for program developmers and implementa-
tion included the following tasks:'

* Promote top-level coordination {e.g., through a mayor’s office);
¢ Assesscommunity necds carefully before iniliating program plans;

» Obtain support from an action-orientedask force consisting of the
leaders of major community organizations who have authority to
implement change;
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* Involve the community;

« Develop a program agenda to control hard-core criminals, inter-
vene with individuals who are peripherally involved in'crime; and
prevent future crimes by improving the quality of life for at-risk
youths and their families;

» Use strategies 1o raise communily awareness and encourage com-
munity patticipation (e.g., media campaigns, prescntations before
communily groups, distribution of bilingual fliers);

» Promote cooperation among public agencies to improve resource
and information sharing;

» Encourage coordination of service providers in the community
{e.g., law enforcement, treatment, community leaders) to target
resources and minimize service overlaps;

» Expand private-sector involvement to increase funding capabili-
lics, encourage new ideas, and increase business opportunities in
the community,;

* Promote fiexibility 10 address changing necds;
* Provide adequate funding;
o Ensure a long-term commilment to achieve a sustained impact;

+ Evaluate continuously to determine program strengths and weak-
nesscs.

Support for this sort of full-scale stratcgy, however, is by no mcans unanimous.
Walter Miller, a social scicntist who has studied gangs for several decades, has
observed that gang programs based on the notion that one can effect changes in
gangs by changing the characleristics of lower-class lifc (c.g., community
conditions) hasv¢ not worked.? He contends that the major assumption that gangs
arise out of lower ¢lass life is confounded by the fact that there are lower-class
communities with no gangs. e further argues that such efforis are too time
consuming and expensive o be considered reasonable solutions to serious and
immediate gang problems. He advocates programs narrowly focused on gang
members and those at immediate risk of membership, to be organized at the
community level and to invelve the provision of educational and employment
support to the individuals targeted by the program.

Countering this position, Ronald Huff suggests that certain “ecological areas are
generating the highest rates of crime, delinquency, incarceration, mental illness,
public assistance, and other indicators of ‘social pathology’,”* which makes it
fiscally responsible to invest in prevention and communitywide coordination to
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address the broad range of social ills in those communitics. James Short, a social
scicntist who has studicd gangs for morc than three decades, also sees consider-
able promise in recent community attemplts at delinquency prevention and
rchabilitation aimed at creating “a community of values in which institutions and
programs are mutually supportive.” Irving Spergel concurs with Short’s posi-
tion, but cautions that programs focused too broadly on addressing community
ills can result in channcling resources away from gang members toward other
disadvantaged individuals with whom it may be easicr or more palatable to deal?

One way to resolve the dehate is 1o test both sirategics in several different
communities with gangs. One program model could target only gang members
and those at high risk for membership and include a comprehensive sct of
prevention, intcrvention, and suppression strategics. The other model could
incliude a component aimed at gang members, but be more broadly focused on
making changes in the way major communily institutions rclate to cach other and
to the residents of communities where there are gangs. Both would require
coordination of key leaders including cducators, members of the criminal justice
community-—especially those involved directly with the communily, such as law
enforcement, and probation and parole officcrs—labor specialists, private indus-
try represcntatives, housing specialists, community groups, health and mental
health professionals, specialists in providing scrvices to immigrants, representa-
tives of the local media, and the residents themselves. The actual combination
would depend on the nature of the gang problem, the community structurc, and
the type of program implemented.

Determining which approach to test would depend on the community and its
ability to effect major structural changes. Undoubtedly there arc many commu-
nities in which it would be impractical to attempt to address gangs by waiting 1o
change major community institutions; but, as described in Chapter 3, some
communitics with gangs are alrcady planning or implementing innovations in
education, policing, and communily organizing.

Implementation of either scenario requires carcfui planning and the development
of a set of outcome measures that can be monilored and evaluated. These
measurcs should include ways to assess changes in gang behavior, but should also
include measures of presocial change {e.g., school achievement, job placement)
to afford an assessmenl of related program costs and benefits.®

Both program packages will also need to be funded sufficiently to allow some
degree of institutionalization. Scveral people interviewed for this project com-
menled that gang programs often fail because they arc not sustained long enough
to make a difference. Implementation of both program modcls will require
considerable support from local, State, and Federal government sources in order
{o make the programs successful. Major change requires the support of leadership
and the funding lo sustain it
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One way to maximize the impact of furding is to develop a coordinated Federal
gang strategy in which the funds now targeted independently on education,
substance abuse prevention, gang control, job skills devefopment and employ-
ment, and criminal justice reform, among others, are made available in a package
to communities with gangs. Existing gang programs frequently have to scramble
to combine funding from a number of differeint Federal sources. The Federal
government could improve the situation considerably by developing its own
multiagency funding strategy. Indeed, such an approach might alsc reduce costs
by reducing overlap in existing programs.

Testing program models on the basis of what we know now in order to refine and
improve the way communities respond 1o gangs seems a reasonable measure in
the face of increasing concerns about street gangs. But program development
should not occur in the absence of research aimed at answering questions about
who are gang members, why they join, how they behave, how they compare with
their non-gang counterparts, why they ceasc to panticipate, and what strate gics are
most effective in preventing gang members® involvement in crime. Answers to
these questions will help to refine program models.

Endnotes

i, The listis a synthesis of strategies recommended in the Chicago and Dallas hearings. 'For more
information see Cathenne 0. Conly, Hearing Summary of the National Field Study on Gangs and
Gang Violence in Dullas, Texas, tevised draft report (Washington, D.C.2 LS. Depastment of
Justice, National Institute of Justice, December 19, 1991) and Catherine H. Conly, Summary of the
National Ficid Study Hearings on Gangs and Gang Violence in Chivage, Wlinois, draft {Washing-
ton, D.C.: 1S, Department of Justice, National Institute of Justice, May 14, 1992).

2. Walter Milter, “Why Has the LLS. Failed w Solve lts Youth Gang Problem?” Chapler 12 in C.
Ranald Huff (ed.) Gangs in Asrcrica (Newbury Park: Sage, 1990): 280-281.

3. C.Ronald Huff, “Denial, Overreaction, and Misidentificaiion: A PublicPolicy,” Chapter 14 in Huff
(ed.). supra, note 2 at 315.

4. James F. Short, “New Wine i Old Bottles? Change and Continuity in American Gangs,"” Chapter
10 in Huff (ed.), siepra, note 2, at 231.

5. Reported in an interview with living Spergel on Macch 25, 1991,

6. - A number of the existing programs described in Chapter 3 are ready to be evaluaied, whiéh would
help in specifying future programming strategies. :
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Appendix A
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“Cities in Schools”

c/o Jordar High School
6500 Atlantic Avenue
Long Beach, CA 90805

Eric Anderson

City of Seattle

Department of Human Resources
618 Second Avenue

Seattle, WA 98104

Carl Bell, M.D.

Community Mental Health Council
8704 Constance Avenue

Chicago, IL 60617

Lt. Ondra Berry

City of Reno Police Department
P.O. Box 1900

Reno, NV- 89505

Noreen Blonien

Assistant Director
Department of Corrections
P.O. Box 94283
Sacramento, CA 94283

Judy Burton

Martin Luther King Elementary School
3989 S. Hobart Boulevard

Los Angeles, CA 90062

Deputy Chicef William Cady
Oxnard Police Department
251 8. C Street

Oxnard, CA 93030

Camille Camp

Criminal Justice Institute
Spring Hill West

South Salem, NY 10590

Maria T. Candamil

Family and Youth Services

Department of Health and
Human Services

Rooin 2428

330 C Street, SW

Washington, DC 20201

Commander Robert W. Dart
Gang Crimes Section
Chicago Police Department
1121 S. State Street
Chicago, IL 60604

Sarah DeCamp

*“Citics in Schools™
1023 15th Street, NW
Suite 600

Washington, DC 20005

Miguel Duran
Director, Specialized Youth Services
Los Angeles County
Probation Department
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Los Angeles, CA 90022

Jeffrey Fagan, Ph.D.,

School of Criminal Justice
Rutgers University

15 Washington Street, 15th Floor
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David Fattah

House of Umoja

c/o Senator Shaka Fattah
4104 Walnut Street
Philadelphia, PA 19104

Peter Forsythe

Vice-President

Edna McConnell Clark Foundation
250 Park Avenue

New York, NY 10177-0026

Luke Galant

Bureau of Justice Assistance
Office of Justice Programs
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Washington, DC 20531

Michael Genelin
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Gangs Division

Criminal Courts Bldg.
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Urban Research Center
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District Chief Attorney
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Dade County State’s Attorney's Office
Metro Justice Building
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J. David Hawkins, Ph.D.
Developmental Research and Programs
130 Nickerson, Suite 107

Seattle, WA 93109

Clay Hollopeter

El Monte Boys and Girls Club
2740 Mountain View Road

El Monte, CA 91734

C. Ronald Huff, Ph.D.

Ohio State University

School of Public Policy
and Management

1775 Lollege Road

Columbus, OH 43212-1399

David Huizinga, Ph.D,

Institute for Behavioral Science
Uniiversity of Colorado - Boulder
Campus Box 442

Boulder, CO 80309

Jack Hynes
Office of State’s Attorney
Cook County State’s Attomey’s Office
Gangs Prosecutions Unit,
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Maclaren School
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Woodburn, OR 97071

Joan Jefferson

Program Director
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419 W. G8th Street

Los Angeles, CA 90003
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Terry Johnson, Ph.D.
Battelle Institute
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David Kennedy

Research Fellow
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Cambridge, MA 02138

Malcolm Klein, Ph.D.

Social Science Research Institute
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David Lah

Analyst, Youth Research
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U.S. Department of Labor
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Director
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Los Angeles County Sheriff’s Office
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Ken Miller

Section Manager

Ethan Allen School for Boys
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Safe Streets Program
Pierce County Government
738 Broadway
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Jose Morales

Chicago Commons Association
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Chicago, IL 60622

Jo Mostell

Sasha Bruce Youthworks Inc.
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Washington, DC 20002

Michael O’Leary

Assistant Deputy Director,
Northem Region

{llinois Department of Corrections
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Tony Ostos
Paramount School
Counseling Services
16400 Colorado Street
Paramount, CA 90723

Cmndr. Frank Radke

South Chicago Police Department
3501 S. Lowe Strect

Chicago. IL 60609

Sgt. Joseph Rimondi

City of Miami Police Department
Gang Detail

4() NW 2nd Avenue

Miami, FL 33128

Natalie Salazar

Exccutive Director

Community Reclamation Project
Department P

2041 Pacific Coast Highway

Lomita, CA 90717

QOscar Shade, Ph.D.

Racine Correctional Instiiution
P.O. Box 900

Sturdivant, WI 53177

Mary Silva

Office of Job Corps

Room N-4656

U.S. Department of Labor
200 Constitution Avenue, NW
Washington, DC 20210

Irving Spergel, Ph.D.
School of Social Service
Administration
University of Chicago
969 E. 60th Street
Chicago, IL 60637

Jan Stocklinski
Comer Process Supervisor

Prince George’s County Public Schools

14201 School Lane
Upper Marlhoro, MD 20772

Benny Swans
4509 N. Broad Street
Philadelphia, PA 19140

Steve Valdivia

Executive Director

Community Youth Gang Services
144 South Fetterly Avenue

Lus Angeles, CA 90022

Barbara Wade
Executive Director
Project Positive

1125 SW 156 Terrace
Miami, FL 33157

Ron Zuniga

Assistant Director of Inspections
and Investigations

Arizona Department of Corrections

1601 W. Jefferson Street

Room 417

Phoenix, AZ 85007
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Appendix B
Program Summaries: High-Risk Youth

ACYF Youth Gang Drug Prevention Programs
(Seattle, Miami, Chicago, Tacoma)

Seattle

The city of Seattle’s Depariment of Human Services has developed a local
consortium of law enforcement, juvenile probation and courts, the public school
system, and nine privately run social service agencies (o intervene in the lives of
high-risk youth. With more than 60 percent of its funding coming from the
Administration for Children Youth and Families (ACYF) and the balance from
local business taxes, the program aims to provide outpatient drug and alcohol
treatment, employment services, case management outreach, recreation services,
mentoring, and tutoring services to youths between the ages of 12 and 18. Of
those served during the first year of program operation, one-third identified
themselves as gang members and another third were identificd by a referring
agency as being at high risk for gang involvement.

Youths arc referred to the program following considerable sireet outreach. A
typical referrai scenario involves a sequence of cvents starting with a police
referral to the probation depariment and a probation officer’s making an
unannounced visit to 2 youth’s home and referring him or her to the program.

Specific Program Initiatives

* The consortium offers rccreation activities (music, mural paint-
ing, sports) in thrce locations, including late night activitics on
Friday and Saturday nights for youths over 16. Onc surprise has
been the naumber of teen parents who meet the age requirement and
bring their children with them. Althiough there is a meal compo-
nent to the program, there is no childcarc.

« Themenloring program involves individuals who work in ficlds in
which the youths arc intercslted and who voluntecr to act as adult
mentors for the youths. It is difficult to find voluntcers for either
the mentoring or iutoring programs, and especially difficult to get
volunteers dedicated to working with older youth.
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a

» A Rites of Passage Program aimed at African American youths is
held wwo nights per week at the community center. Discussions
focus on changes in levels of responsibilities with the passage into
adulthood. Multicultural issues are discussed, a feature that has
met with considerable interest from the youths who are hungry for
information about their cultural heritage that is not readily avail-
able in the school system.

+ The employment component of the program is age graded. Eleven
to 14-year-olds are trained to develop job skills and assisted with
finding jobs in community agencies. Their salaries are subsidized
by the program. The program focus for 16- to 18-year-olds is
finding a job. It is difficult: often private industry is willing o
make donations to the program, but is not interested in hiring
persons whose skill levels do not match their needs.

The program director identified several service gaps. First, there is a great need
for housing: some youths need a place to live; others need halfway housing cr
aftercare (if released from a juvenile facility.) Second, the director would like to
offer more services to parents, especially ones in which parents can interact with
their children. Third, there is a need for summer programs, especially employ-
ment programs for youths aged 14 to 15. Fourth, there need to be more women-
focused programs. Finally, there is considerable need for in-patient drug and
alcohol services, with special emiphasis on mingrity youths.

Consortia members have at least two goals. One is to reduce participation in
gangs. The other is to improve cooperation among service providers in the city. It
is early to assess their success in reducing gang pariicipation since the program
was initiated in the fall of 1989. The program’s director is confident, however,
that he has been able to hire the best staff members for the job (partly by being
able to offer competitive salaries) and cites the following important staff charac-
teristics: comfort with working with youths in their communities, matched to the
clients they serve tn termis of ethnicity and race, and residence in the communities
where they work. With regard to the second goal, the director suggests there have
been significant strides and some lessons to be leamed. To insure everyone's
commitment to the project, ail who are now participating were also involved in
planning the project. In addition, regular policy discussions occur at the city,
county, and supervisory levels. There are still challenges in working together and
with law enforcement; often competition exists among non-profit agencies.

Miami

ASPIRA Association, Inc., is a Hispanic youth organization with community-
based offices in six sites in the United States and Puerto Rico. In existence for
over 30 years, ASPIRA emphasizes educational achievement (as well as dropout
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prevention) and the development of Jeadership skills. Although ASPIRA youth
are often initially identified as fikely candidates for school failure, the ASPIRA

philosophy emphasizes the positive: youths are not lacking so much as waiting to
be developed.

The ASPIRA process starts with developing awareness through seminars, educa-
tional supports (peer counseling, tutoring), and field trips, then focuses on an
analysis of each member’s life situation, and Gnally, involves participants in
taking action to improve their situations. There are also special support services
for single parents and drug education outreach for Hispanic families.

In Miami, ASPIRA of Florida assists gang members who are not hard-core or
habitual delinquents. The program model consists of three tiers. The first tier
emphasizes early awareness education and prevention in 15 middle and high
schools in the area. As part of the program, ASPIRA employees establish youth
clubs in the schools. These clubs meet twice a week with a facilitator. Discussions
focus on huilding self-esteem, developing leadership skills, and expanding career
awareness. Activitics include college ficld trips, intemship placements, and
communily service projects. Second-tier activities are similar, but are conducied
out of community-based clubs. The third tier includes a case management system
{with home visits) for gang youth referred to ASPIRA from the juvenile courts
and the police gang details.

Overall the program has had an impressive track record: during 1989, of the 712
youths (not all of them gang members) involved in ASPIRA of Florida, 98.9
pereent stayed in school throughout the year,

Chicago

The Chicago Commons Association is a community-based program aimed at
gang youths between the ages of cight and 18 who live in two geographic arcas—
aprimarily African American community, the Henry Homer Housing develop-
ment, and a primarily Hispanic community in Westtown, Although estimates of
gang membership citywide hover around 7 percent, in the neighborhoods that the
Commons Association serves the proportion is closer to 6() percent.

The program is aimed at giving gang youths the confidence to live in their
communities, beiicve in themselves, and aspire to something better. The direclor
believes that those who get out of gangs develop an appreciation of themselves
and an awareness of the options available to them, thereby becoming able te resist
the gang incursions in their lives. Youths come to the program for the basics: they
do traditional activities such as homework and recreation, and they plan and
participate in family outings. [n addition, there is an cmphasis on skills develop-
ment, substance abuse counseling, mentoring, and job development. Employ-
ment is difficult to locate, partly because jobs are scarce and many that exist are
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pour quality. Another reason employment is scarce is that it is sometimes difficult
to persuade youths to leave their communities. Most have litile confidence
outside familiar turf partly because of the social setting in which they live.
Nevertheless, between 1989 and 1991, 165 youths were placed in summer jobs
and another 30 in permanent positions.

The program is operated out of five community centers—three for African
American youths and two for Hispanics. Youths enter the program either by
dropping in to a center or through outreach by project staff. Each youth sets goals
for himself or herself; achievement of these goals is monitored during the youth’s
participation in the program.

A coalition of church leaders, school personnel, community mentai-health work-
ers, drug treatment providers, and others provides consulting or contractual
support to the program. Funded with $1,000,000 (a portion of which comes from
a grant from the ACYF and the balance from city and State agencies, private
foundations, and fund-raising), the program is staffed with 25 workers serving up
to 500 youths at any one time.

Tacoma

Safe Streets, in Pierce County, Washington, is a high-risk-youth program that
actively recruits gang members and those at risk for membership. Funded by a
four-member local coalition including the city of Tacoma, Pierce County, United
Way, and Tacoma School District Number Ten, Safe Streets serves as a resource
to convenc organizational coalitions in nine targeted communities where there
are high rates of school dropout and suspension, delinquency, abuse and neglect,
and gang membership.

The impetus for the program came from county prosecuiors, law enforcement,
and community leaders, including representatives of local government and
schools, who were concemed about the increase in weapons and drugs in local
schools. They concluded that a gang problem was developing in the community.
The four-member coalition responded by assigning several focus groups and
residents of the targeted communities the responsibility to develop models for a
countywide response to high-risk youth. The result was the Safe Streets model,
aimed at coordinating resources to assist nine targeted commanities (o:

+ be aware of the problems youths and other community residents
were facing;

« train and mobilize citizens to take action;

+ foster a dynamic relationship between faw enforcement and com-
munity residents to improve efforts at prevention and intervention;

« coordinate the services of diverse providers in the community.
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Safe Streets is a 25-member consortium including local chapters of the hoys’ and
girls’ clubs, YMCA, and Urban League, the Tacoma Metropolitan Park District,
Youth for Christ, Pierce County Parks Department, local criminal and juvenile
justice agencies, community schools, and other private youth organizations.
Consortium members apply for Safe Streets funds to carry out their program plans
and then meet monthly to discuss progress and address concerns. The result has

been a countywide commitment to improve services in communities with high-
risk youths.

The following are included among the program efforts implemented since 1989:

s Several schools in the targeted communities have established
after-school programs.

* Youths (two thirds of whom are gang members) are involved in
creating video documentaries about the life they experience on the
street.

+ Some of the targeted communities have opened supervised sum-
mer playgrounds.

+ A local Hispanic organization is providing a range of services to
families with high-risk youths, including parent training and
language services.

+ Boceing Aircraft employees are serving as mentors and role models
for targeted youths,

» The Tacoma Police Departiment is developing a community-
oriented policing program aimed at continging the rapport cstab-
lished during the implementation phase of the Safe Streets pro-
gram,

Project Positive, Miami

Project Positive, which has been in existence since 1988, focuses on gang
members between the ages of 12 and 25. The program is aimed at reducing gang
membership, violence, and drug use by addressing. gang members’ needs for
services. Atany one time there are about 50 former gang leaders involved in the
program. They represent rivad gangs from Dade County and are charged with
monitoring gang associates and wannabes. These former gang leaders define the
program’s action plan according to bhasic principles of gang group organization
(e.g., honor, group decision-making).

Rather than removing gang leaders from the community, which is the raditional
law enforcement approach, Positive works with them 1o make them a positive
influence on the gangs to which they once belonged. In that way Positive has the
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opporlunily' to affect not only the leaders, but also the roughty 1,300 other gang
members with whom the former leaders come in contact. The aim of the program

isnot }o eliminate the gangs, but to eliminate their negative, especially criminal
behavior. '

The program, which is supported directly by the mayor’s office although run on
a mode§t budget using a large complement of volunteer staff, is supported by a
mentoring program, group counseling, parent counseling, sports activities (in
which the mayor himself has reportedly participated), graffiti removal, job

training, job development, entrepreneurship, and a 24-hour hotline, among other
programs.

Most p'rogl:am participants are referred from the courts, Posiiive’s “Respect
Palrf)l,' »yhlch operates in the detention center and on the street, identifies active
and inactive gang members who meet the program’s criteria, Potential candidates
who are working or are in schooi, not “gangbanging,” and not involved in drug
sales can be diverted into the program. Those who are accepted into the program
must show a commitment to adhering to the program’s rules and regulations and
are monitored by Positive’s “Team Leaders.” All members are voted in,

Probatio[t and parole authorities assist in the monitoring of drug use in the
commur)n!y and internal mechanisms have been designed by the Positive “team
leaders™ to ensure that program participants adhere 10 the group’s tenets and obey
the law. The Respect Patrol, Positive team leaders who talk with Positive
members on the street, also monitors street behavior. Youths in irouble {i.e., who
have violated the group’s tenets, including geiting into trouble with the lzm;) are

reprimanded, placed on probation, suspended, or ultimately expelled from the
group.

The following are some specific program components:

* A parent’s support group, Concerned Active Parzents, is targeted at
parents of gang members.

* The program has formed partnerships and joint ventures with
representatives from the public and private sectors, churches, and
ottier community-based organizations, The Rouse Company initi-
ated the first job training for Positive members and Southem Bell
Joined Positive in a venture to restore a theater front, Positive
members who complete their GEDs participate in apprenticeship
programs with local unions.

¢ Team leaders who were former drug users offer peer substance
abu§{? counseling. The Seymour Gilbert Institute also works with
Positive participants with substance problems,
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» Positive’s Street Intervention Team (SIT) intervenes in crisis
situations, speaks at schools on topics related to gangs and drugs,
and also teaches youths how to communicate with police officers
in a positive manner.

The House of Umoja, Philadeiphia

David Fattah has been in the business of intervening in gang members’lives since
the late 1960s. For seven years before that he was himself a gang member. Fatiah
and his wife, Sisier Falaka, started the House of Umoja with funding from a
Private Industry Council (PIC) performance grant that provided funding contin-
genton program success. (The current major source of program funding is the city
of Philadelphia. which provides money on a per diem basis.) A residential pro-
gram, the House of Umoja was originally conceived to provide a means to remove
gang members from the street, involve them in community service activities,
educational and job skills development, and ultimately employment. The mission
was to bolster the residents’ appreciation of themselves and their culture, while
keeping them alive and out of jail. At the outset, the employment component of
the program involved the local restauramt school, which provided training to
house residents. The school was compensated with PIC money, and the Wharton
School provided consuiting support.

Fatiah believes the house has been extremely successful at accomplishing its two
primary goais: eliminating gang warfare and helping members achieve their
potential-—to recognize their options and make good decisions for themselves.
Although the program does not maintain statistics on its success, it is evaluated
annually by the city of Philadelphia. Fattah is confident in the program’s ability
to have a lasting impact on the residents’ lives and peints to the considerable
number of graduntes who return regularly to report success. {The program has
been replicated in a number of sites; most recently, Portland, Oregon, established
a House of Umoja.)

The current Umoja program focuses more on youths with drug problems than on
gang affiliates. Again the emphasis is on violence reduction and getting the
youtlis jobs once their skills have been developed or improved. In many cases the
current participants are also vulnerable to gang involvement, since they are the
children and siblings of former gang members.

The Boys’ and Girls’ Club of El Monte, California

The Boys' and Girls’ Club advocates for ard sponsors youths who are having
problems with school or law enforcement. The Club is a haven where young
people, including gang members, can be shielded from danger.
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Club staff employ a couple of different methods to facilitate a gang member’s
breaking with his or her gang. First, one or two gang members are encouraged to
participate in scheduled, supervised activities with other non-gang youth. Partici-
pation in athletic teams is a key example of this approach: the gang member is
kept occupied and involved with people who are not in the gang, and participates
in events that are arranged outside of gang territory. Experience suggests that a
prerequisite for success is to have a small number of youths who identify
themselves as gang members mixed with a larger number of youths who do not.

Another approach, also founded on the belief that it is important to remove the
gang member from contact with other members, involves finding employment
that entails hours that make it inconvenient to hang out with the gang (e.g., the
night shift on weekends). The Club has ccllaborated successfully with the local
police department in locating and monitoring these job placements.

Each program participant has an advocate—a full- or part-time graduate stu-
dent—assigned to keep him or her out of trouble. These advocates serve many
supporting roles, not the least of which is referral to other agencies for specific
kinds of services. They are orchestrators who are concemed not with gang
men:bership per se, but with the crime that gang membership can engender. As of
1991, the Boys’ and Girls’ Club had two full-time and two part-time graduate
students acting as advocates.

The last several years have seen fewer and fewer gang-related incidents in the El
Mor:te area. The rate of gang-related homicides as of 1991 was reportedly less
than one per 100,000. In 1975, the rate was 10 to 12 gang-related homicides per
year. Even though the population in the area has increased tremendously, the
gang population (and concurrent gang violence) has decreased.
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Appendix C
Community Responses to Gangs

Community Youth Gang Services, Los Angeles

Community Youth Gang Services (CYGS) is the “largest non-law enforcement
anti-gang program in the country.”™ In operation in Los Angeles since 1981,
CYGS works cooperatively with local law enforcement agencies to prevent gang
involvement, tc intervene in the lives of gang members, and to mobilize citizens
to reclaim their communities.

Communities are central in CYGS’s Target Area Strategy, which inciudes these
components:

o Crisis intervention managed by teams of workers trained in crisis
intervention, who are supported with radio communication and a
24-hour hotline;

«  Community mobilization, which involves the creation of local
communily teams (residents, churches, and other neighborhood
groups), neighborhood watch groups, and Target Area Coordinat-
ing Committees that plan anti-gang programs, services, and activi-
ties, and coordinate efforts within and across neighborhoods;

o Prevention, including work with targeted elementary schools to
provide a 15-week course, Career Paths, depicting the negative
features of gangs and gang involvement and promoting positive
alternatives to at-risk youth;

» Paremt-teacher education focused on parents and teachers to
develop their awareness of gang problems and their ability to
prevent gang involvement;

s Job development to provide job training and employment opportu-
nities for at-risk youth;

« Gruffiti removal, whichinvolves local youths in community clean-
up campaigns.

'Comimunity Youth Gang Services, General Information Guide, (Los
Angeles: Community Youth Gang Service, 1992).
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CYGS workers assist comumunities to define the level of gang activity and specify
a workable process for recovery, which requires community residents to work
with an array of service providers, including law enforcement, schools, recreation
departiments, and local businesses, to recover the community and its youths from
gangs.

The prevention ann of CYGS is called Youth 2600, which develops programs to
build seif-esteem among high-risk youth. Youth 2000 is responsible for the
Career Paths Program, which graduates an average of 8,000 fourth- and fifth-
gradess from the program each year. These graduates are then eligible for the Star
Kids Program, which matclies adult mentors with the youths to help them
cultivate the lessons learned in Career Paths. Both programs are coordinated with
and receive cooperation from local schools.

The Star Kids Program includes the following special products and features:
+ The Star Kids Comic Book, an educational tool for classroom use;
+ The Star Quest Tutorial Program for high-risk students;
« Star Kids baseball, football, tennis, and dance programs; and

v Culwral enrichment activities such as concerts, arts, and ethnic
celebrations.

Youth 2000 also targeis parents for special attention. The Star Parenting Program
provides parents with skills to address the complexities of parenting and to aid in
preventing children from becoming involved with gangs and drugs.

The Community Reclamation Project, Los Angeles

In earty 1989, the Community Reclamation Project was initiated as an anmi-gang
and anti-drug program in four Los Angeles communities: Carson City, Wilmington,
Harbor City, and Lomita. In those areas there are between 60 and 70 gangs, with
adiverse membership ranging between 6,000 and 8,000 youths and young adults.
Whiie many of the gangs in the target areas are Hispanic, several in Carson City
consist of African American members, and some are white. Carson City also has
the largest population of Samoans outside of Samoa, and has some Samoan and
Phitippino gangs.

Originally supported with Federal funds, the Reclamation Project is now funded
with a grant from Los Angeles County’s Fourth Supervisoriai District. The
program is designed to establish and support a network of community-based
organizations, public agencies, and citizens, so they may address the gang-related
activity in each of the targeted communities. Using a combination of community
assessment, program development, and program maintenance, the Project’s staff
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have implemented a multifaceted program: it works with schools to deveiop
programs to steer people away from gang and drug activity; it helps with
marketing plans to encourage businesses to return to communities that have
reputstions for being ravaged by drugs and gangs; it assists local government 1o
see if different pieces of legislation can promote community growth; and it
generally serves as areferral source for all of the local community-based agencies
dealing with the gang problem.

Tke Reclamation Project’s first step is to assist communities in developing an
accurale communily description. Project participants use a Gang Assessment
Tool developed by project staff to identify the programs available to the commuy-
nity, the demographics of the community, the nature of the gang problem, the
crime problem, the businesses that are part of the community, and local law
enforcement capabilities, among othier things.

The program also documents gangs and their activities. Using a school and
community profile, project staff help communities record the activities of local
gangs. The profile assists residents and officials in detenmining gang turf and
other regular hangouts. It aiso helps communities and schools assess whether
gangs from outside the immediate area are migrating to the area and the extent of
local gang influence.

The project also conducts a variety of training programs. Residents are taught
strategics to reckaim their neighborhoods from the gangs and maintain control. As
part of the process, they explore ways to form community groups that can get
action from public agencies, instead of depending on them.

Other aspects of the program focus on gang youths.

+  As part of job placement initiatives, staff have approached youths
in the community and provided job skills development seminars
“onthe street,” Members of local businesses have also established
workshops for gang members.

» A junior-high-school-level class on the rites of passage from
childhood to adulthood has been developed. A 10-week program,
with bi-weekly meetings, it serves between 10 and 30 youths ata
time. Some of the participants are dropouts, but all are hand picked
by project staff. Represeniatives from the local business commu-
nity serve as mentors for the class. As part of one “economic rites
of passage™ lesson, which deals with money management, youths
held a car wash to raise money to go out to dinner. One of the
mentors offered reduced prices for the class at her restaurant,
where restaurant ctiguette was also reviewed.
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Nineteen agencies in the four targel cities are now working together to address the
gang and drug problem. There are also several coordinating bodies: three of the
four cities have Community Coordinating Councils, with membership that
includes residents, business leaders, and school representatives; two cities in the
sherifl’s jurisdiction have Roundtables, where citizens who are both supportive of
the department and representative of the community meet with law enforcement
officials; and community-based agencies and drug treatment facilities have a
group established to share information, as do the drug treatment facilities.

The activities of the Reclamation Project appear to have been very successful,
although they have not been evaluated formally. Some indicators of the Project’s
success include an increase in the number of neighborhood watches, an increase
in some precincts in the number of reported crimes (indicating growing trust in
the law enforcement agency), and scholastic improvement—particularly for
girls—in the life skills class.
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Appendix D
School-Based Programs

“10-Schools” Program

The *“10-Schools™ Program was started in 1988 in 10 elementary schools ir Los
Angeles when members of the African American community decided that special
efforts were needed to rescue students who were failing in the school system.

Joan Jefferson, director of the program, stated that “10 Schonls,” which are 10
schools within the existing system that receive additional attention, receives its
funding from several different sources: Chapter 1 funds, which are Federal;
bilingual education funds from State authorities; “integration” funds, which are
also Federal and constitute the largest part of program funding; and district funds.
*“10 Schools™ has a nurse, an attendance counselor, a psychologist, two program
coordinators, and several youth relations assistants (who are responsible for gang
preveniion and act as troubleshooters on gang issues). Program staif divide their
time among all the schools.

“10 Schools™ is not a gang prevention program. However, since five of its ten
institutions are locited in gang-infested areas, it works with current and potential
gang members. The goal of the program is to improve the academic standing of
students in these schools, as measured by standardized test scores. It is hoped that
by the end of the funding period (1992) the schools will have reached the fiftieth
percentile in national test scores. Some schools have already achieved this goal.

*Hopelessness, negative role models. and poor self-esteem™ are viewed by the
program’s dircctor as the major reasons kids join gangs, The “10 Schools™
Program trics to remedy these conditions in several ways. First, the program
attempis to help youths develop a sense of pride in their schools (and indirectly
themselves) through positive identification. Each school has its own motte and
school song. Special pins, T-shirts, and other regalia arc often awarded to students
for scademic excellence or other positive achicvements. Gang colors and cloth-
ing are not permitled. The program is considering the adoption of school
uniforms. The physical environment of the school is alsc well maintained.
Defacement of buildings with graffiti is not perinitted; if graffiti goes up one day,
it is removed the next,

Sccond, the progsiun enlists the help of role models from the African American
and Hispanic communities as & counerpoint to the negative role models pre-
sented by drug dealers and gang members. There is also a Big Brother program
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that uses siudents from the University of Southem California to convince kids that
‘success’ in the worid is possible ouiside gang membership.

Third, the schools try to involve parents and other members of the community.
The level of involvement varies from school to school, but all miake an attempt to
“build strong communication between the home and the school.”

Why ‘10 Schools’ Works

Jefferson said that her program works because it “creates optimum conditions”
for youth to succeed. They receive a lot of attention from their teachers and other
social workers, and there is an emphasis on building sclf-estecin. Jefferson
conceded that money was the biggest problem, because her program is “very
expensive.” She believes that ideally the program should start with kindergart-
ners and foliow them through grade 12. Jefferson lamented that there were no
programs ““to pick the kids up ai higher grade levels.”

Judy Burton of the Martin Luther King Elementary School, one of the “10
Schools™ units, offered some insights into that school’s success:

Experienced staff. The best teachers arc hired and given all the
material needed to do a good job. In the three weeks before school
starts, they are paid for planning and training time. Teachers work
hard to develop teaching plans and activities that will really engage
the students’ attention. Her school aiso has a dropout prevention
ceordinator, an atiendance coordinator, and {wo paid community
liaisons who interact with parents.

One-on-one relationships. Every student who is at risk of dropping
out or joining a gang or who is in some way struggling with serious
problems is assigned fo an adult who gives the student special
attention. This can be a USC student, a prominent African American
or Hispanic member of the community, a social warker, or a teacher.
It is important that the youths “develop a close and confidential
relationskip with an adult.”

“Cities In Schools”

Bill Miltiken founded “Cities In Schoois” (C15) in 1977. After a number of years
working with drug-addicted dropouts in Harlem, he decided that it would be
better to reach young people before they left school. The basic premise of “Cities
In Schools” is that the social services that are available in cities—for drug abuse,
teen pregnancy, family relations—should be easily accessible to young people, It
is most logical to locate these services in public schools. CIS is the nation’s
largest non-profit dropout prevention organization. 1t operates in 22 states,
serving 38,000 students and their families.
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Sarah DeCamp, who works in the program’s Alexandria, Virginia, headquasters,
said that the underlying philosophy is that “programs donr’t change people,
relationships do.” Students who are considered at special risk of dropping ot
receive intensive case management by a social worker, counselor, or other
professional. Each student is also assigned to a “family” that includes the
professional worker and other students in the program. The ratio of students to
adults is set at about 10:1.

CIS relies on the human resources available in a given locality. The program asks
government and private organizations to “reposition” employees to schools for as
much time as possible. Ideally, the person would be available on a full-time basis,
but the program accepis part-time commitments.

Gang Programming in Los Angeles

The CIS program in the Long Beach area started at Marshall Junior High School
as a pilot program. That program has ended, but three others have been estab-
lished. The fact that the programs deal with gangs is a function of the environ-
ment: Since Long Beach is a “gang-infested area,” most CIS students tend 1o be
gang meinbers.

Melanie Alexander, described by the program’s regional director for the south-
west, as 4 “90-pound white girf,” has been successful in preventing kids from
joining gangs and in gelting current members 1o stop “gang banging™ (i.e.,
criminal or violent activity such as robbery, drive-bys, killings, etc.). She works
out of Jordan High Scheo!l and Hamilton Middle School.

According to Alexander, the superintendent of schools chooses the sites for CIS
programs. Before a student is accepied into CIS, she or he is interviewed by
Alexander and other members of the counseling/treatment team. Alexander said
that students who profess a strong hatred of their mothers are not accepled into
CIS. This litmus test is also used by gangs, who belicve that a person who is not
loyal to his or her mother will not be loyal to the gang or anyone else. The team
probes the students carefully to evaluate whether the anger, hostility, and rage
cxhibited toward the youth's mother is greater than normal range.

Students are not forced o renounce gang membership in order to join CIS,
although they must not participate in definquent gang behavior. Alexander said
that the prograin would have no credibility if it had the requirement to renounce
gangs. Gang membership is a cultural phenomenon, she said, and for many of
these young people it is a replacement for family relationships. In addition, the
retatives of many students—uolder siblings, uncles, and parcnts—are former gang
members. In any case, getting out of a gang (“jumping out™) is dangerous and can
prove fatal.
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CIS provides intensive case management {o its students. The counseling team
works closely with each student and interacts with others in the student’s life:
teachers, family members, probation officers, medical personnel, etc. It is very
important, Alexander said, to involve the family “without crossing the line” and
interfering. Notwithstanding this need for caution, Alexander said that there have
been times when she has physically dragged a student out of bed to get the student
to schoot or to an appointment.

CIS bhelicves in “healing the person inside first,” and working on educational
goals second. “We do not offer band-aids™; instead, CiS professionals show
students that they are loved and that CIS staff will do everything in their power to
help. C1S is very much “like a family” to the students because it offers them love
and makes them feel important. But students are also expected to take responsi-
bility. Some are engaged as peer counselors and ase often called on to convince
other students not to join gangs. (Alexander said that even older gang members
will admit in private that they wish they had never joined.)

CIS tells its students that some of the skills and qualities they learn in the gang are
valuable, and can be used constructively.

A Typical’ CIS Student. A 16-year-old black male who joined the pregram was
a“lippy, hard, obnoxious character.” Heimmediately tried to intimidate Alexander
physically and psychologically. He told her that she didn’t really care, that her
work with CIS was “just a job.” Slowly, she and the other members of the CIS
program began to break down the barriers with this student. First they talked to
him about his family, his home life, and his relationship with the gang. They also
talked to him about accountability and responsibility. “We showed him that we
cared, and that we would care about him no matter what. We also told him that he
would be held accountable for his actions.”

The student was using drugs, so CIS arranged for substance abuse counseling.
Eventually he agreed to stop gang banging. His GPA went from .63 to 2.5 and he
graduated from high school. He is now taking courses at a local college; he wants
to be a counselor or probation officer.

CIS Personnel and Funding. C1S treatment professionals come from the commu-
nity, both the public and private sectors. Some CIS counselors are graduate
studenis from the University of Long Beach who do 15-hour per week internships
as tutors to CIS. students. McDonnell-Douglas has contributed $25,000 to the
program, and there have been donations from Burger King and other companies.

Success Rate. “We don’t save them all; we lose a lot of kids,” Alexander stated.
In her opinion the program’s success rate is about 80 percent. The program works
because “We have a lot of dedicated people who work with these kids, who listen
to them, who believe [the kids’] lives are important, who care. It’s an empower-
ment. We empower kids, but we tell them they have to follow the laws of the land,
and that if they continue [their gang activities] they’ll be locked up.”
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The Paramount School

Tony Ostos has been working with the city of Paramount, California, to prevent
gang involvement for about 10 years. The city funds a gang prevention program,
which Ostos man:ges. Four full-time staff members and materials are covered by
a budge! of approximately $215,000 a year. About $25,000 of this budget goes to
a boxing program that is loosely affiliated with the gang prevention program.

The gang prevention program has three levels: a (5-week program for fifth
graders; an eight-week program for seventh graders (considered a follow-up to
the fifth-grade program); and in 1991, an eight-week program was piloted in the
second grade. The program aims to raise awareness abouat gangs and to present
youths with role models. The second- and fifth-grade programs are conducted in
a classroom setting; the seventh-grade program is conducted in an auditorium. -

in the {ifth grade, the program goes into each classroom once a week, providing
15 detailed lessons about gangs. As part of their message, presenters try to
communicate that to join a gang means essentially giving up individual free-
dom—the gang tells you what to do, who to talk to, where to go. You cannot make
decisions on your own. Furthermore, as a gang member, you are guaranteed that
the police are going 10 stop you frequently.

Program staff do not helieve in bringing ex-gang members to the elementary
schools. Younger children tend to be confused by the presence of gang members
and to sce them as heroes. Even in the higher level grades the program has to be
careful about how ex-gang members are presented: students may be attracted o
the youihs who come from tke Youth Authority. Speakers try 1o make clear thiit
ex-gang members should not be anybody's heroes; they are murderers.

Outside speakers are invited to address the gtudents, particularly in the seventh-
grade component. Speakers from the California Youth Authority (Young Adulis
Against Crime) talk ahout why they believe youths should not join gangs;
representatives from local colleges promote higher education; and representa-
tives from private industry talk about job opportunities. A speakers serve as role
models who communicate the message, “If you join a gang you're limiting your
opportunities.” The central message is to encourage the youths 1o stay in school.

The program also includes a pasent awareness component. Mecetings are held at
schools, recreation sites or community facilities for any parent who is interested
in attending. The goal is twofold: 10 increase parenis' awareness about the gang
problem and the dangers that children face if they join a gang and to provide
sirategies to keep youths out of gangs or encourage them to get out. The parent
programs are effective for those parents who actually attend. However, those
attending constitute a very small nuinber of all parents. 1i takes many parents a
long while before they appreciate the situation. Occasionally parents will seck
help, but generally Ostos and staff have had to coax parents to attend awareness
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cvenings. Ostos would like to see more initiative on the part of parents, but he has
observed that although they are concemed, parents hesitate to take action,

All events are conducted in English and Spanish 1o ensure that people understand.
All staff are Hispanic, have stayed out of gangs, and graduated from college. Staff
talk the youths language. They also try to remain visible in the community by
circulating around town. They do not just appear in the classroom as teachers. The
program recently added a family counselor to work with youths who are more
prone to gang activity or have a history of gang membership in their families.

Because the program is housed in the recreation department, it has strong ties to
other recreation programs. Youths are encouraged to take advantage of these
programs and to drop in on staff, who have an open-door policy.

According to feedback from participants, the effort seems to be effective.
Students report that the classes help them (o decide to stay out of gangs or to pull
themselves out if they are already in. One explanation for the program’s success
is that youths are offered viable alternatives to gang membership.

The gang prevention program does not exist to tackle society’s ills. Staff
recognize the causes of gang participation but know that they won't change them.
Ostos wants youths to know that they are responsible for their own behavior and

that they will suifer the consequences of negative behavior toward their family
and community,
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Appendix E
Community- and
Probiem-Oriented Policing

Following is a summarty based on an interview with David Kennedy of the Casc
Studies Program at Harvard University's John F. Kennedy School of Govern-
ment. Kennedy has visifed law enforcement offices around the country to study
community policing, prepared several case studies on the topic, and co-authored
Beyond 911: A New Era for Policing, which focuses on community policing.

Community- and Problem-Oriented Policing

Community- and problem-oriented policing strategies focus on helping local law
enforcement officials become morc responsive 1o communily needs. Foot patrol
has become a metaphor for community-oriented policing, which actuatly as-
sumes a number of forms such as bicycle or motorcycle patrols. But regardless of
the form, community-oricnted policing means that 1) the same police officers are
always assigned to the same geographic arca; 2) it is therefore casicr to sort out
the “bad guys” from the “good guys” in the community; and 3) it is possible 1o
develop a sense of the community's needs as well as the resources that should or
could be called on 1o fiil those needs.

Often a police department will start by making a commitment to community-
oriented policing and, if it sustains its commitment, end with problem-oricented
policing. Although the two strategics are philosophically different, it is almost
incvitable that they merge. As departments invest in community-oricnted polic-
ing and officers make themsclves morc available to the communities they serve,
thereby by building relationships with local leaders and overcoming political
barriers, officers arc increasingly asked 1o assist with solving community prob-
lems. When this happens, il is not uncommon for the alliance between the police
and citizens to fall apart: law enforcement is looking for the community to
support {raditional police work, but the community wanls help solving ils
problems. Moreover, it is typical that the problems the community perceives as
critical to address (¢.g., prostitution, vandalism, grafTiti) are oncs the police have
traditionally considered minor. iDcpariments that remain committed usually do so
because they consider that addressing the community’s concerns has a number of
benefits:

+ 1t keeps the community as a parlner in crime prevention aid
control.

Appendix E 107
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* Pelly crimes and problems are often related to bigger concems in
the neighborhood.

» law enforcement is basically a servicc-oricnted profession and
problem solving soiidifics the commitment to community service.

As s00n as a police department adopis the mission of problem solving, it quickly

becomes apparent thal arrest is not the best solution for a majorily of the requests
_ for law cnforcement assistance. In the long run, public partnerships develop in
i which a part of the job of law enforcement is to idenlily problems and refer
: citizens to services.

, Some cfforts at developing community policing struggle and may perish because
' the demands for communily policing and rapid response policing are not compat-
ible. Generally il is difficult to run rapid response and community policing
slratcgics out of the same department. Because only 2 percent of the caseload in
' most depariments requires a rapid response, onc solution has been to commit toa
community-oricnted strategy that also has a rapid response capability. Generally
that means that department management is based locally, with smaller, more
familiar turf 1o oversee. The typical translation is to divide the department into
beals with a supervisor who monitors aclivitics in his or her arca and makes job
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assignments accordingly. The officer in charge also is able to prioritize the
requests for service in order to provide the greatest benefit to the community.

For additional information, sce:

Perspectives on Policing, Vols. 1-13, a serics of arficles on community- and
problem-oriented policing prepared by an array of scholars and produced by the
National Institute of Justice (U.S. Department of Jusiice) and the Program in
Criminal Justice Policy and Management, John F. Kennedy School of Govern-
ment, Harvard University.

Jerome il. Skolnick and David H. Bayley, Community Policing: Issues and
Practices Around the World (Washington, D.C.: National Institute of Justice,
May 1988).

Malcolm K. Sparrow, Mark Moore, and David M. Kennedy, Beyond 911: A New
Era for Policing (New York: Basic Books, 1990).
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CONTACT RESEARCH NEEDS IDENTIFIED

Commander Robert Dart There needs to be a national conference to exchange ideas and
Chicago Police Department information that involves all persons who deal with the gang problem.
Gang Crime Section In particular, these questions need to be addressed:

* Why has there been a proliferation of gang-related shootings?
¢ Why are gang problems increasing?

Jeffrey Fagan, Ph.D.
School of Criminal Justice
Rutgers University
Newark, New Jersey

Research priorities:

» How do youths get out of gangs?
+ How do gang members compare with non-gang members?

David Fattah

Co-founder of the House of Umoja
Director of Community Outreach
Philadelphia, Pennsylvania

= Look at the reasons associated with the shortened life
span of African-American males,

» Study the impact of racism on the development and
growth of gangs (including racist gangs such as the
skinheads). Does having access to the political structure
deter the development of gangs?

» Study gangs in their contexts in order to understand the
contextual variables (i.e., having to do with community
structure) that affect gang formation and proliferation.

CONTACT

RESEARCH NEEDS IDENTIFIED

Michael Genelin
Chief, Hard-Core Gang Unit

Los Angeles District Attomey’s Office

We need 1o know more about the role that schools can play in stopping
the gang process.

Clay Hollopeter
Boys" and Girls® Club
El Monte. California

Identifying programs that help keep youths in school and invested in
learning is vital,

Ronald Huff, Ph.D.
Ohio State University
Columbus, Ohio

Qualitative ethnographic studies of gangs and drug distribution are
critical.

David Huizinga, Pk.D.
Institute for Behavioral Sciences
Denver, Colorado

Research should focus on factors associated with the spread and
formation of gangs as well as those that increase and decrease

participation.
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CONTACT RESEARCH NEEDS IDENTIFIED
Lonnie Jackson Determining whether community improvement (parenting, recre-
Maclaren School ation, job skills development, removal of graffiti) has a deterrent

Woodburn, Oregon

effect on gang involvement is critical.

Maicolm Kleiu, Ph.D.

Social Science Research Institute
University of Southern California
Los Angeles, California

The top priority is to evaluate programs and to know what does and
does not work. We must evaluate existing programs before designing
new ones.

Joyce E. Madrid-Bustcs

Administrative Assistant to the Deputy
Secretary of Operations and Programs
New Mexico Corrections Departinent

+ Development of staff training models.

« Development of an informatior system to track and
monitor gang members.

o Research to assist in predicting who is most likely to join
a gang and to assess the relationship between careers in
crime and gang membership.

Wes McBride
Los Angeles County Sheriff’s Office

Research on the current status of gangs is desperately needed— a
true sociological study of why gangs exist. Why is a gang member
the way he or she is? It is important to have a nationwide, in-depth
study of gangs that doesn’t necessarily assume they all come from
the same mold.

CONTACT RESEARCH NEEDS IDENTIFIED

Jean Moore, Ph.D. There is a great need for more studies of black gangs. Research should
University of Wisconsin emphasize ethnographic methods, which enable the researcher to
Department of Sociology understand the gangs in terms of the lives of their members and

Milwaukee, Wisconsin

communities. Program evaluation is valuable, since it serves to
“demythify” programs and clears the way for the next step.

Tony Ostos
Paramount Counseling Services
Paramount, California

Research priorities should focus on developing appropriate ways to
work with existing gang members.

In addition, research should be focused on how schools can be made
more effective in working with youths who are prone to gang involve-
ment. in particutar minority youths.

Natalie Salazar

Executive Director

Community Reclamation Project
Lomita, California

The highest priority should be on researching what can work in
neighborhoods to get people active in not allowing gangs to take
over—to give people the will and courage to do something about the

situation,
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CONTACT

RESEARCH NEEDS IDENTIFIED

Irving Spergel, Ph.D.
School of Sccial Service Administration
University of Chicago

« Quantitative and ethnographic research is needed.

+ National assessments of the problems and solutions.

« Development of baseline data on the nature and extent
of the gang problems in each community where there is
a known problem.

o Who are gang youths? What distinguishes those who
will be shooters from those who will not? What is the
psychology of risk-taking?

« Program evaluation—which will also help answer the
question about who these youths are.

Barbara Wade
Executive Director
Positive Inc.

« Study of the relationship between law enforcement and
gangs, including the development of models for use by
law enforcement agencies (emphasis on the application
of community policing in gang neighborhoods).

BEZThO 1964 -T4E—geai 301440 ONINIHG INIWNUZAOD S 11 33

oJ wipuaddy

98]

Miami, Florida
« Study of how gangs evolve in communities and how that
evolution relates o the social structure and the economy
of the neighborhood.
CONTACT RESEARCH NEEDS IDENTIFIED
Ron Zuniga

Assistant Director
Inspections and Investigations
Arizona Deparunent of Corrections

What is needed to operate a criminal enterprise in prison? It would be
important to ask current and former inmates about the mechanisms as
well as corrections officers.

In addition there needs to be research identifying the sociological
correlates of gang formation.
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The Latin Kings come te Bosten, preuching community service and

ethnic pride — and inspiring fear. From Chicago to Springfieid,
members of the Kings have been implicated in drug dealing,

gun=running, and murder. Can they rise above their vielent past?

by TIM SANDLER



/ \ IT’s 7 P.M. ON A STORMY WEDNESDAY AT MADISON
f / Park High School, and Savior, the Roxbury-chapter
g vice-president of the Latin Kings, is promoting the
A\\] I ﬂ/ f \g doctrine of the Almighty Latin King Nation — a

‘F\—‘d nationwide gang, thousands deep, whose mem-

= @ bers, police say, are violent drug-pumpers.

They recently began recruiting in Greater Boston.

Savior, however, is telling the 30 Latin Kings and Queens (as the women are
known) what he’s told police and youth-service leaders across the region: the Latin
Kings are nothing more than a benevolent Latino social organization intent on pro-
moting community service and cultural identity.

At this first organized meeting with street workers from Boston Community Centers,
Savior, solidly built and serious-minded, wants to allay fears about nascent Latin King chap-
ters, which are surfacing from Roxbury and Chelsea to Burlington and Waltham. The Latin
Kings are there to support members, there to encourage, there to help, he says. He repeats the
word “family” time and again.

But for the past several months, as the group’s numbers have escalated (one Latin King
estimates the Boston-area membership to be approaching 100), the FBI and local police have
been sharing damning intelligence. In police files: details of a murder last year ordered and
carried out by Latin King members in Springfield; news clips on the casualties of a bloody
war between Latin Kings and members of a rival gang, Los Sélidos, in Connecticut; drug-
and arms-trafficking charges against members of the group’s “supergang” (to use an

FBI agent’s term) — tens of thousands in number — in Chicago.

Law-enforcement sources say they're used to dealing
with gang-related crimes. But what’s unnerving about
the Latin Kings, they say, beyond their sheer numbers
nationwide, is how well organized they appear to be.
Their rituals, secrecy, and bureaucratic structure, police
say, rival those of mainstream fraternal organizations
like the Knights of Columbus.

The group’s confidential nationa! charter, a copy of
which was cbtained by the Phoenix, is testimony. to the
organization’s businesslike oriemation. Included in the
57-page document are prayers, sacred colors (black and
gold), a funeral-arrangement form, a history of the orga-
nization, general rules for all members, a description of
the organization’s chain of command, a salute (which
means “I die for you”), a constitution, an explanatien of
the gang’s emblem (a five-pointed crown), and designat-
ed holidays.

Would-be members are investigated before they're ad-
mitted. New members are required 1o sign the Almighty
Latin King Creed, which swears them to “uphold with my
heart, body and wmind all of the rules, laws and directives
governed by the Great Constitution of the Executive
Crown" and to “relinquish all ties” to other organizations.
All members are expected to pay monthly dues of $20 and
follow a 10-point Executive: Code of Forbiddance (page
18). The code, among other things, prohibits lusting after
another member’s spouse or taking any drug that is “un-
healthy to the mind, body and character of oneself.”

Chelsea Police Chief Edward Flynn, who first spotted
Latin King colors in his city last month, says the group is
like no other he’s seen,

“What's remarkable about the Latin Kings is they
combine some potent ingredients in a very dangerous
and seductive combination — ethnic pride combined
with the need for self-esteem. And what they basically

attempt to do is recruit people in ways that are more
reminiscent of a cult than a conventional wrf{-ori-
ented gang.

“By combining the needs of the personal,
ethnic, and religious . . . you're going to enlist
a lot of disaffected, dysfunctional, and needful
youth into your cause. | guess it was just a mat-
ter of time in America that we united crime and
cults in one organization, and that’s what’s
happened here.”

Flynn's department is implementing a
three-pronged strategy —
prevention, intervention,
and suppression — to
keep the Latin Kings
from rooting in Chel-
sea, where Latinos
make up 47 percent of city resi-
dents.

Because of the reputation that
has preceded the Kings’ arrival
in Greater Boston, most authori-
ties have received Savior’s pitch
with considerable skepticism. But
the Latin Kings say they're intent
on legitimizing the group in the
Boston area, and they’'ve gone to
great lengths 1o clear the group’s name.

A promotional flier recently posted in
See KINGS, page 18

GANG SALUTE: “we can go two
ways,” says Joker (right). “We can go the posi.
tive way — with people’s help — or we can go the
negative way.” Above: the Latin Kings' insignis.
PHOTO BY ERIC ANTONIOU
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Continued from page 17 nl
Waltham, for instance, reads, i
in part:
U
THE LATIN KINGS STAND

FOR PEACE NOT VIOLENCE. U
The Latin Kings are an orga-

nization developed to enhance u
the Latin community.. The Latin U
Kings are not a gang but a fami-

ly that believes in peace and pos- i

itive energy to help the Latin peo-
ple grow to their potential and g
become a better race.

The Latin Kings do not advo-
cate drugs or the use of drugs or
anything illegal. Instead, they en-
courage education, community
service and unity among the Latin
race.

The gathering at Madison Park has
another purpose as well. Savior’s trying
to persuade his members to trust the
Boston Community Centers street work-
ers, who he says helped turn his life
around. There was a time, he recalls,
when he had seven outstanding arrest
warrants, two for attempted murder. Af-
ter talking with Tracy Litthcut, manager
of the street-worker program, Savior
turned himself in. The street workers
guided and supported him through the le-
gal system, he says. He ended up serving
no jail time.

But there was another catalyst for
putting his gang activities behind him, he
says, lowering his raspy voice: “I decided
after my son passed away that I needed to
get my life together.”

Savior's testimony strikes a chord in the
group. Many of them — some in college,
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some unemployed, some from broken-

homes, some with criminal records and
past drug problems — could teli similar
stories. Savior tugs at a thread in them that
reaches beyond heritage.

When he's finished, Litthcut amkles to
the middle of the room. “I believe what
[Savior] and Joker [the Roxbury-chapter
president, who's absent tonight] are say-
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4 Like Litthcut, street work-

. -, er fim MacGillivray believes
e \ the Latin Kings deserve a
chance to prove their good
intentions are more than

of rhetoric. Cooperation, not

FORBLOBARCE confrontation, he says, may

ULES.POLICIES AND PROCEOURES be the best approach to en-
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oe vl Latin Kings don’t move in

the direction that their sis-
ter chapters have in other
parts of the country.

“If we are smart as a so-
ciety of adulis, we would
heip them do the right
thing,” he says. “And |
think they want to do the
right thing. We should
encourage that.”

But after three years on
the streets, MacGillivray
has no illusions
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{above} and the death warrant against “Nardy”
Esteras, code-named “Operation ADR,” for Amor
de Rey — “Love of the iing.” The warrant says
in part: “Two {2) Brothars are going into Action,
and wiil take proper demands and procsdures.”

Litthcut assures those in the gebup that
the street workers will help them With jobs,
health care, and legal matters. “But let me
tell you,” he warns. “There’s a lot of talk
about you going around the city. People
are watching you. All types of people. If
you stop being a family and start with the
gang thing, the pressure is going to come
down on you. I want you all to focus on
the right thing. People are watchin&xou."
S04

ing,” he says in street-wise t¥s. And

about the
realities facing
urban'ybuths and, conse-
quently; the challenges ahead for the Latin
Kings. “No matter how well-intended they
are, they are still young minority people in
an urban environment, and at best, it's diffi-
cult to stay out of trouble,” he says. “You
don’t have to be in a gang to get in trouble.
Arnd law enforcement is going to hype up
charges against them. And once they get

1993

into trouble, they’li say, ‘See, they'rz al-
ready at it." ”

Stresttightingmen . -
just how difficult it will be for the Latin
Kings not to succumb to the way of the
streets was apparent last week, when they
calied on members from allied chapters for
a brawl with an established Latino gang in
Chelsea known as the Running Rebels.

Thinking about the incident still infuri-
ates Joker, who sanctioned the fight. (Each
Latin King who spoke for the purpose of
this article did so on condition that his
street name, or no name, be used.) Stand-
ing on a Roxbury street corner with a few
other Latin Kings, one suffering from a
badly swollen jaw after being attacked with
a bottie, Joker insists that unresponsive au-
thorities gave the group no choice but to
take matters into its own hands.

The way he tells it, a couple of days be-
fore the incident a Latin Queen was
jumped and punched by members of the
Running Rebels. Group members,
who had in the preced-
ing weeks started talk-
ing with Chelsea au-
3 thorities, went to police

and the community or-
ganization ROCA (Reach
Out to Chelsea Adoles-
cents) and asked them to
do something. Nothing
was done, Joker says. The
morning of the fight, an-
other group member, this
time a male, was jumped by
several Running Rebels.
Again, says Joker, the Latin
Kings went to the authorities
and got no action.

“We tried to do the right

thing,” Joker says. “But we're

doing all the fbotwork as far as
keeping the pegee, and they {the
police} are doing nothing. We're
not {ooking for trouble from ne-
body. We're worried about our family, not
nobody else. We really, sincerely want to
do something good, but the gang members

are fucking with us and we've got to de-
fend ourselves. If the police don’t under-
stand that, they can kiss my ass.”

See KINGS, page 24
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Continued from page 18

Chief Flynn doesn't dispute Joker's account of the events
leading up to the skirmish, but says the police encouraged
the Kings to identify the attackers and file police reports.
Neither suggestion was heeded, he says.

Several hours after the second Latin King was jumped,
Joker says, members gathered to plan their next move.

“The brothers got together and said enough is enough,
and we're not going to take it no more,” he says. Aftgr
agreeing that no weapons would be used, dozens of Latin
Kings from Roxbury, Burlington, and Waltham joined their
Chelsea affiliates, then found the Running Rebels. “And
our brothers started beating the fuck out of them,” Joker
recalls. When police finally broke up the brawl, they
charged seven Latin Kings and one Running Rebel with
unlawful assembly and disorderly conduct. Savior was
among those arrested. )

The incident in Chelsea has embittered the Latin Kings,
who say they're frustrated by the local authorities’ relent-
lessly discrediting their true intentions,

“They're trying as hard as they can for us to be a gang,”
Joker says. “They want us to be a gang. We're reaching out,
and all they do is cut the rope and shut the door.”

And if it's a gang they want, Joker says, the police don't
know what they’re in for. “The police have this image that
they can stop us. We got a lot of motherfuckers, and if jt
came down to it, it would take the National Guard to con.
trol us. We could call brothers in Chicago, Connecticut, or

AP/WiIDE WORLD

A LATIN KEING is sho: to death in New
Britain, Connecticut, on Nocvember 4.

Springfield and they would send people. But we don't want
it to get to that. We're trying to avoid that. They [the police]
want to look at the old Latin Kings. We want to go back to
the beginning, where we were a social organization.”

Bill Stewart, an assistant chief probation officer at
Dorchester District Court, who's been keeping tabs on the
Latin Kings since they emerged in Boston, doesn’t buy the
Kings' advance billing. He’s seen the likes of Darryl “God”
Whiting — the drug-dealing overlord who ruled city gang
cperations until his conviction on 23 counts of racketeer-
ing, conspiracy, cocaine-dealing, and money-faundering
(“Mean Streets,” News, July 26, 1991) — pass hiraself off
as an entrepreneurial do-gooder who fed the poor and
helped aspiring young musicians. The Latin Kings evoke in
Stewart the same skepticism “God” did.

“What's the Spanish word for Eddie Haskel?” he asks
wryly, referring to the disingenuous Leave It to Beaver
character.

feborn behind bars

There was a time when the Almighty Latin King Nation
was indeed only a social organization. Founded in 1940 by
a small group of Hispanics (mainly Puerto Ricans) in the
Chicago area, it was a response to discrimination that
came with being one of the country’s “new minorities.”
The idea was to preserve the Latino culture and enhance
members' social and economic status, To protect members
from race-related attacks, offshoot strike-back coalitions
were created.

The Latin Kings faded from view as the decades passed,
but the group was reborn in Connecticut’s Somers Correc-
tional Institute, a maximum-security prison, in early 1989.
Inmates Pedro Millan and Nelson Miilet, who then consti-
tuted the group’s ruling authority, known as the Supreme
Crown, invoked the cuitural and social goals of the original
organization when they drafted the Latin King charter,
which is now reportedly being revised.

Prominent in the Latin King charter are the Five Points
of the Crown: love, respect, sacrifice, honor, and obedi-
ence. Though much of what is said in the description of
the five points is noble enough, there is room for less-than-
exalted interpretations. Take, for instance, the description
of honor, which, in part, reads: “There is no compromise
whatsoever when it comes to your honor. One must never
feel any pity for those who betray our Almighty Latin King
Nation or its membership.”

Whereas much of the Latin Kings' fundamental beliefs
are formulated and interpreted by each chapter’s chief of
philosophy, punishiment of members and non-members is
the jurisdiction of a chapter’s chief enforcement general.
The charter incorporates a rigid code of conduct, and the
response to violations can be brutal. At the chief enforce-
ment general's disposal is the option of “termination.” Ter-
minatian has a number of meanings, including: a “beat
down” by designated members, who punch and kick as the
victim crouches; stabbing or shanking; and shooting.

1t was only a few months after the Latin Kings spread to
Springfield, Massachusetts, that the last option was exer-
cised. It was September 1992, and a 16-year-old Hispanic
e e e See KINGS, page 26
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Continued from page 24

youth named Arnaldo “Nardy” Esteras
Perez supposedly slandered a Latin King
as he walked by. According to court
records, Esteras sneered: “You're & Latin
King punk. . . . Put those motherfucking
[black and gold gang] beads away.”

Esteras and the Latin King, 17-year-old
Ismael Cintron, had had previous argu-
ments about drug-dealing turf, it was later
revealed in court. Insulting the Latin King
colors, though, was evidently the last straw,
and Cintron reported the slight to his col-
leagues. They decided a termination was in
order, and drew up the necessary paper-
work. Included among the documents was
what prosecutors later described as a death
warrant (page 18). Signed by the chapter
president, vice-president, and chief en-
forcement general, the paper states that
“Two (2) Brothers are going into Action,
and will take proper demands and proce-
dures, as directed in cur Charter.”

After reciting in unison a Latin King
prayer, Cintron and two others (one a ju-
venile who drove) set out for Esteras.
When it was all over, Esteras had been
killed by two bullets to the torso and sever-
al to the head. Six Latin Kings were con-
victed for their roles in the murder. One
was a student at UMass/Amherst.

The attack came only five months after
another “termination,” in Meriden, Con-
necticut. On April 26, 1992, about 50
Latin Kings, some wearing military fa-
tigues, descended on a courtyard in a
Meriden housing complex. Equipped with
guns, bats, and knives, their aim was to
bring a wayward chapter into line. The at-
tack was reportedly ordered by Latin King
co-founder Millan — who, officials say,
was d'sturbed by reports that the Meriden
chapter was not abiding by charter rules.
(For security reasons, Millan has since
been transferred to a federal prison in
Connecticut.) Three members of the in-
subordinate chapter were seriously injured.

The incident was not isolated, authorities
say. Over the past few years, Latin King
membership has grown exponentially both
within and outside the prison system; esti-
mates of Latin King members in Connecti-
cut range from 5000 to 8000. And with the
rising numbers, authorities say, has come
increasing violence. Members are accused of
threatening state police. AK-47 and Uzi as-
sault rifles have been confiscated from their
homes. And incarcerated Latin Kings are
accused of killing an inmate in the Somers
Correctional Institute by setting him on fire.

The Latin Kings’ reputation has also
earned them enemies outside of law en-
forcement. Over the past two months,
members of the rival Latino gang Los S6li-
dos have been implicated in four murders
of Latin King members.

‘A iot of love’

Beatrice Codianni-Robles, a 45-year-old
Latin King board member from Connecti-
cut who holds the iitle of director of pro-
gram -and charter goals, acknowledges a
past propensity toward violence. She in-
sists, though, that the Latin Kings are con-
sciously attempting to purge that element.
“We've done some things in the past to
earn this negative reputation, but we've got
to keep going and doing more positive
things to be totally accepted. We're trying
to come full circle,” she says.

Codianni-Robles, a field worker for the
Black Panthers in the 1960s, joined the
Latin Kings a couple of years ago after she
saw a dramatic change take place in her 21-
year-old son. He had been addicted to drugs
for years and nothing, she says, could break
his habit. The Latin Kings, however, heiped
instill in him the support and morai code he
needed fo rise above his addiction, she says.

“I saw a lot of potential, a lot of love,”
she recalls. “I saw kids who weren’t moti-
vated to do anything motivated to do
something positive in their lives.”

Codianni-Robles began a prison corre-
spondence with co-founder Pedro Millan
and suggested that the Latin Kings embark

on a public-image campaign, beginning °

with literacy and high-school ciasses for its
members and AIDS-awareness programs.

“We've made changes,” she says. “If
you're in school, it's mandatory to stay in
school. If not, it's mandatory to go back
and at least get your GED. Each chapter
has to perform some kind of community
service, like cleaning up a park. We have
mandatory HIV workshops, because that’s
hit the Latin community real hard. We col-
lect canned goods at chapter meetings and
have a food bank for members and their
immediate families.

“You never read about the good we do.
We've got to try to overcome the negative
stereotypes people have about us, We're a
very positive and progressive organization.”

With that mission, and a rule requiring
members to start new chapters in cities they
move to, the Latin Kings seem well on their
way to reaching their goal of 100,600 mem-
bers by the year 2000. Geography seems to
matter little; Latin King franchises are be-
coming as common in heartland states like
Iowa and Kansas as they are in metropoli-
tan areas such as Miami and New York.

“We're like fungus,” says the Roxbury-
chapter counsel to the president, who be-
gan the first Latin Kings chapter in
Greater Boston after moving from Con-
necticut a little more than a year ago. “We
keep growing, and there's nothing the po-
lice or anybody else can do about it.”

And in keeping with their benign mission,
says the counsel (who requested anonymi-
ty), the Latin Kings have done what author-
ities have been unable to: ferge a harmo-
niotis coexistence with the city’s other His-
panic posses. His group, he says, has al-
ready made a “peace treaty” with the Mis-
sion Hill-based Goya Boys, is locking for an
armistice with the South End Plaza Boys,
and is on friendly terms with the once-noto-
rious X-Men, out of Jamaica Plain.

But what separates the Latin Kings
from the likes of the Goyas, he says, is
their mission. Disparaging the other
groups’ drug dealing and violent behavior,
he says: “They don't have a purpose;
they're just there to be. Not like us.”

Though police fear that the concord be-
tween the groups may ultimately lead to
one unified, and perhaps unmanageably
dangerous, Latino gang, there are no clear
signs that the groups’ leaders have the in-
clination, temperament, or skills to pull ofl
such a merger. And, at least according to
Joker, that sort of anxious speculation has
little foundation — particularly, he says,
when the Boston-area Latin Kings them-
selves are uncertain about whether they can
accomplish their mission.

“We want to work with the people to
keep out of trouble,” he says. “We can go
two ways. We can go the positive way —
wi'th people’s help — or we can go the neg-
ative way.” Q
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RULE 2:07—-CARCNS OF ETHICS; DISCIPLINARY RULES

DR 7-107

DR 7-107. Trial Publicity

(A) A lawyer participating in or associated with
the investigation of a criminal matter shall not
make or participate in making an extrajudicial state-
ment that a reasonable person would expect to be
disgseminsted by means of public communication and
that does more than state without elaboration:

(1) Information contaired in a public record.

(2) That the investigation is in progress.

(3) The general scope of the investigation includ-
ing a description of the offense and, if permitted by
law, the identity of the victim.

{4) A request for assistance in apprehending a
suspect or assistance in ether matters and the infor-
mation necessary thereto.

(5) A warning to the public of any dangers.

(B) A lawyer or law firm associated with the
prosecution or defense of a criminal matter shall
not, from the time of the filing of a complaint,
information, or indictment, the issuance of an arrest
warrant, or arrest until the commencement of the
trial or disposition: without trial, make or participate
in making an extrajudicial statement that a resson-
tbie person would expect to be disseminated by
means of public communicaticn and that relates to:

(1) The character, reputation, or prior criminsl
tecord (including arrests, indictments, or other

es of crime) of the accused.
‘ (%) The possibility of a plea of guilty to the of-

tnse charged or to a lesser offense.

18 The existence of or contenta of any confes-
$ion, sion, or statement given by the aceused
or his refugel or failure to make a statement.

ts0(4) The performance or results of any examina-
% "8 or tests or the refusal or failure of the accused
tubmit to examinations or tests.

(6) The identity, testimony, or credibility of a
prospective witneas.

(6) Any opinion as to the guilt or innccence of the
accused, the evidence, or the merits of the case.

(C) DR 7-107(B) coes not preclude a lawyer dur-
ing such period frem announcing:

(1) The name, age, residence, occupation, and
family status of the accused.

(2) If the accused has not been apprehended, any
informztion necessary to aid in his apprehension or
to warn the public of any dangers he may present.

(8) A request for assistance in obtaining evidence.

(4) The identity of the victim of the crime.

(5) The fact, time, and place of arreat, resistance,
pursuit, and use of weapons.

(6) The identity of investigating and arrcsting
officers or agencies and the length of the investiga-
tion.

(7) At the time of the seizure, a description of the

physical evidence seized, other than a confession,
admission, or statement.

{8) The nature, substance, or text of the charge.

(9) Quotations from or references to public rec-
ords of the court in the case.

{10) The scheduling or resuit of any step in the
judicial proceedings.

(11) That the accused denies the charges made
against him.

(D) During the selecticn of a jury or the trial of a
criminal matter, 2 lawyer or law firm associated
with the prosecution or defense of a criminal matter
shall not make or participate in making an extraju-
dicial statement that a reasonable person would
expect to be disseminated by means of public com-
munication and that relates to the trial, parties, or
issues in the trial or other matters that are reason-
ably likely to interfere with a fair trial, except that
ke may quote from or refer without comment to
public records of the court in the case.

(E) After the completion of a trial or disposition
without trial of a criminal matter and prior to the
imposition of a sentence, a lawyer or lsw firm
asseciated with the prosecution or defense shall not
make or participate in making an extrajudicial state-
ment that a reasonsble persen would expect to be
disseminated by public communication and this is
reasonsbly likely to affect the imposition of sen-
tence.

(F) The foregoing provisions of DR 7-107 also
apply to professional disciplinary proceedings and
juvenile disciplinary proceedings when pertinent and
consistent with other law applicable to such pro-
ceedings. :
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(G) A iawyer or law firm asguciated with a civil
action shall not during its investigation or Litigation
make or participate in making an extrajudicial state-
ment, other than & quotation from or reference to
public records, that & reasonable person would ex-
pect to be disseminated by maans of public commu-
pication and that relates to:

{1) Evidence regarding the occurrence or transac-
tion involved.

(2) The character, credibility, or ¢riminal record
of a parly, witness, or prospective witness.

(8) The performance or results of any examina-
tions or tests or the refusal or failure of a party to
submit to sach.

(4) His opinion as to the merits of the claims or
defenses of a party, except as required by law or
administrative rule.

(5) Any other matter reasonably likely to inter-
fere with a fair trial of the action.

(H) During the pendency of an administrative
proceeding, a lawyer or law firm associated there-
with shall not make or participate in making a
statement, other than a quotation from or reference
to public records, that a reasonable person would
expect to be disseminated by means of public com-
munication if it is made outside the official course
of the proceeding and relates to:

(1) Evidence regarding the occurrence or transsac-
tion involved.

(2) The character, credibility, or criminal record
of a party, witness, or prospective witness,

(8) Phygical evidence or the performance or re-
sults of any examinations or tests or the refusal or
failure of a party to submit to such,

(4) His opinion as to the meritzs of the claims,
defenses, or positions of an interestad person.

(6) Any other matter reasonably likely to inter-
fere with a fair hearing.

(I) The foregoing provisions of DR 7-107 do not
preclude a lawyer from replying to charges of mis-
conduct publicly made against him or from partici-
pating in the proceedings of legislative, administra-
tive, or other investigative bodies.

(3) A lawyer shall exercize reasonable care to
prevent his employees and associates from making

an extrejudicial statement that he would be prohibit-
ed from making under DR 7-107.
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C. 4 ANNOTATED LAWS OF MASSACHUSETTS § 98F

§ 98F. Daily Police Log.

Each police department and each college or university to which
officers have been appointed pursuant to the provisions of section
sixty-three of chapter twenty-two C shall make, keep and maintain a
daily log, written in a form that can be easily understood, recording,
in chronological order, all responses to valid complaints received,
crimes reported, the names, addresses of persons arrested and. the
charges against such persons arrested. All entries in said daily logs
shall, unless otherwise provided by law, be public records available
without charge to the public during regular business hours and at all
other reasonable times.

History—
1980, 142; 1991, 125; 1962, 286, § 122, approved, with emergency preamble,
Dec 23, 1992, by § 279, effective july 1, 1992,

Editorial Note—

The 1991 amendment, in the first sentence, inserted “and each college or
university in which officers have been appointed pursuant to the provisions of
section ten G of chapter one hundred and forty-seven”.

The 1992 amendment, substituted the first sentence for one which read:
‘"Each police department and each college or university to which officers have
been appointed pursuant to the provisions of section ten G of chapter ome
hundred and forty-saven shall make, kesp and maintain a daily log, written in
a form that can be easily understood, recording, in chronological order, all re-
sponses to valid complaints received, crimes reported, the names, addresses of
persons arrested and the charges against such persons arrested.”

Annotations—

Validity, construction, and application of statutory provisions relating to
public access to police records. 82 ALR3d 19.




FEDERAL COURT INVALIDATES PORTION OF STATE CORI LAW

by: Peter Sacks, Assistant Attorney General,
Administrative Law Division -

On March 19, 1993, the United States District Court in
Boston struck down as unconstitutional two specific portions of
the Commonwealth’s Criminal Offender Record Information Law
(CORI). The case was Globe Newspaper Co. v. Fenton, Chief
Administrative Justice of the Trial Court, No. 89-2868-WD
(Wocdlogck, J.). After careful consultations with
representatives of the court system, the law enforcement
community, the Legislature, and others, the Attorney General
has determined not to pursue an appeal. This article describes
the two-part decision and its expected impact on law
enforcement officials.

1. Access to Courts’ Alphabetical Indices of Closed
Criminal Cases.

Judge Woodlock’s first holding was that G.L. c. 6, § 172
violated the First Amendment insofar as it barred the public
from gaining access to the alphabetical indices of closed
criminal cases maintained by the court clerks. In most of the
courthouses of the Commonwealth, the only way to gain access to
a closed criminal case files is to regquest the file by docket
number. Ordinarily, the easiest way to obtain the docket
number corresponding to a case involving a particular
defendant, or to find out whether a person was ever a defendant
in a particular court, would be to look up that person’s name
in the alphabetical index of closed cases in that court. But
CORI prevented the public from using this index. Therefore,
although case files themselves were in principle open to the
public (unless sealed by specific court order), the closure of
the alphabetical index made it difficult to search for and
examine case files (if any) concerning particular individuals.

Previous U.S. Supreme Court cases had held that the First
Amendment guarantees to the public a certain level of access to
information about criminal trials and related proceedings. The
Supreme Court based these holdings on the idea that the First
Amendment right to speak out about the conduct of government
officials (including judges, police officers, and prosecutors)
would be an empty formality unless the public had some right to
obtain first-hand information about what that official conduct

July 1993
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actually was. Judge Woodlock, relying on these Supreme Court
decisions, determined that there could be no meaningful public
access to closed criminal case files so long as a member of the
public had no easy way of regquesting the file on a particular
individual. He therefore held that the First Amendment
required the alphabetical indices of closed cases to be open to
the public.

The immediate impact of this holding is essentially
confined to the court system; court clerks must make the
indices publicly accessible, but most ether law enforcement
officials are not faced with any new responsibilities.
Prosecutors should be aware, however, that grand jury minutes
and other such materials, which in the past were occasionally
filed without being sealed on the assumption that the case file
would for most practical purposes be inaccessible to the
public, will now become more accessible unless filed under seal
or otherwise impounded. Nothing in Judge Woodlock’s decision
restricts the courts’ powers (1) to keep grand jury materials
under seal, and (2) to impound all or portions of a case file
based on the particular circumstances of that case. Motions
for these purposes should still be filed in appropriate cases.

2. Sanctions for Disclosing CORTI Material that is
Contained in Publicly-Accessible Court Files.

Judge Woodlock also held that the CORI law could not be
used to punish a public official for disclosing CORI material
if, =zt the time of disclosure, that material was contained in a
publicly-accessible court file. Judge Woodlock reasoned that,
if information was already publicly accessible, the First
Amendrment barred the Commonwealth from punishing officials who
chose to discuss that information with a member of the public.

This holding does not require law enforcement officials to
disclose such material. Nor does it reclassify police,
prosecutorial, or other non-court documents and databases
containing CORI material as “public records," which would have
to be disclosed pursuant to G.L. c. 4, § 7, cl. 26 and G.L.

c. 66, § 10. The court files themselves are open to the
public; the decision doces not require any other law enforcement
files to be opened, and the CORI law continues to restrict
dissemination of those files. Members of the public who
request information that they assert is already in a
publicly-accessible court file may be advised to consult that
file directly.

July 1993
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Moreover, it remains forbidden toc disclose to an
unauthorized person any CORI that is not in a court file, or
CORI that is in a court file (or portion therzof) that has been
sealed or impounded. This distinction is critical, because the
Law Enforcement Automated Processing System/Criminal Justice
Information System (LEAPS/CJIS) -- the computerized database
maintained by the state Criminal History Systems Board and used
by local police departments and other law enforcement officials
to obtain criminal histories of specific individuals -- is
based on, and contains information from, sources such as Board
of Probution files, rather than court files. LEAPS/CJIS thus
contains some information that is pot in court files and may
not be disclosed unless such disclosure is specifically
authorized under the CORI law. Nor does LEAPS/CJIS distinguish
between cases in which the court files are fully open to the
public and cases in which part or all of the court file may
have been sealed. For these reasons, disclosure to the public
of information obtained from LEAPS/CJIS is risky. Such
disclosure should be avoided unless it is absolutely certain
that the information being disclosed is in fact currently
accessible to the public in a court file.

Also, the user agreements under which many law enforcement
officials obtain access to LEAPS/CJIIS specifically provide that
access may only be used to further legitimate criminal justice
purposes. This means that disclosure to a member of the public
of information obtained from LEAPS/CJIS is. only proper where it
serves such purposes. Disclosure for private or
non-~criminal-justice purposes is inconsistent with the user
agreement and may be grounds for restricting or eliminating
future access. The Criminal History Systems Board will
continue to enforce the terms of user agreements, as well as
the restrictions on the disclosure of CORI that is not
currently contained in publicly accessible court files. For
this reason as well, caution should be exercised before
publicly disclosing any information from LEAPS/CJIS.

One other consideration in disclosing LEAPS/CJIS material
is that LEAPS/CJIS contains information aggregated from courts
all over the Commonwealth. Disclosure of this aggregated
information is quite different than simply permitting
interested members of the public to inspect court files in
individual court clerks’ offices. Indeed, the U.S. Supreme
Court has ruled that disclosure of FBI "rap sheets"
(aggregating a person s criminal history from courts and law
enforcement agencies around the country) would constitute a
"clearly unwarranted invasion of personal privacy,"” and was
therefore not regquired under the-federal Freedom of Information
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Act, even if the individual pieces of information were
available to the public at courthouses and paolice¢ stations
scattered around the country. U.S. Department of Justice v.
Reporters Committee for Freedom of the Press, 489 U.S. 749
(1989). Because the Commonwealth’s public records laws also
contain an exemption for material the disclosure of which "may
constitut2z an unwarranted invasion of personal privacy," G.L.
c. 4, § 7, cl. 26(c), LEAPS/CJIS material is not considered to
be a "public record" and its disclosure is therefore not
required. i

Apart from LEAPS/CJIS, there is CORI material in the files
maintained by individual law enforcement agencies, and the same
rules govern disclosure of this material to any member of the
public. Unless such information, at the time of the
disclosure, is also contained in a publicly-accessible court
file, its disclosure is governed by the CORI law. Unauthorized
disclosure may be grounds for sanctions.

Questions on the use of information obtained from
LEAPS/CJIS should be directed to the Criminal History Systems
Board at 1010 Commonwealth Avenue, Boston, MA 02115, (617)
727-0090. Other questions regarding CORI may be directed to
Assistant Attorney General Pam Hunt, Chief of the Criminal
Appeals Division, at One Ashburton Place, Boston, MA 02108,
(617) 727-2200. Questions specifically ccncerning Judge
Woodlock’s decision may be directed to Assistant Attorney
General Peter Sacks at the same address and telephone number.
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