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COMMUNITY ANTT-CRIME PROGRAMS

I, Evaluation of the Amendment

A new subsection (c) is added to Section 101 to establish within ILEAA
an Office of Community Anti-Crime Programs under the direction of the
Deputy Administrator for Policy Development. This office is to pro-

vide technical assistance to community and citizens groups to enable

such groups to apply for grants, coordinate its activities with other
Federal agencles and programs, and provide information on successful

programs to citizen and community groups.

Section 203(b) is amended by adding a new paragraph (4) which requires
the SPA to assure citizen and community organization participation in
all levels of the planning process.

Section 301(b) is amended by adding a new paragraph (14). Tiis new
paragraph authorizes the use of Part C funds to develop and operate
crime prevention programs in which community members may participate.

In addition to funds made available under Part C, Section 520(a) also
authorizes to be appropriated $15 million for each fiscal year 1977
through 1979 for grants to be administered by the Office of Commnilty
Mti~Crime Programs for community patrol activities and the encourage-
ment of neighborhocd participation in crime prevention and public safety
efforts under Section 301(b)(6) of the Act.

To implement these new amendments, the Office of Community Anti-Crime
Programs has to be established and staffed; funds for grants have to be
requested and appropriated; grant program guldelines and grant adminis-
tration requirements have to be defined; and grantee eligibility criteria
have to be determined.

II. Current Practice

IFAA has a citizens' initiative program which is administered through
the IEAA Office of Regilonal Operations.

IIT. Issues
(1) Iocation within IEAA of Office? Staff?
(2) Additional appropriations?

(3) Community anti-crime programs administered pursuant to LEAA's
Part C discretionary grant program?

(4) Matching funds required?



(5)

(6)

(7)

(8)

(9)

Are citizens and community groups eligible for direct grants from
IEAA?

Additional community anti-crime program appropriations available
for all types of Section 301(b) grants?

Additional community anti-crime program appropriations available
only for certain types of Section 301(b)(6) grants?

Section 301(b)(6) approval requirement applicable to Section
301(b) (14) grants?

Coordination with SPA's current technical assistance and funding
activities for community programs?




STATE LEGISLATIVE OVERSIGHT

I. Ewvaluation of the Amendment

Section 203(a)(1l) provides in pertinent part:

"Where such agency is not created or designated by State law,
it shall be so created or designated by no later than Decem-
ber 31, 1978."

New Section 206 provides:

"Sec. 206. At the request of the State legislature while in
session or a body designated to act while the legislature is
not in session, the comprehensive statewide plan shall be sub-
mitted to the legislature for an advisory review prior to its
submission to the Administrati n by the chief executive of the
State. In this review the general goals, priorities, and poli-
cies that comprise the basis of that plan, including possible
conflicts with State statutes or prior legislative Acts, shall
be considered. If the legislature or the interim body has not
reviewed the plan forty-five days after receipt, such plan,
shall then be deemed reviewed."

In the Senate, consideration of this issue began as a proposal by Senator
Robert Morgan from North Carolina which would have permitted State legis-~
latures to place the State planning agency under the control of the State
Attorney General or other constitutional officer of the State. See S.
Hearing Record, p. 83, 691.

The Senate Judiciary Committee rejected this proposal indicating that
State jurisdiction for the LEAA program belongs in the Chief Executive.
S. Rept. No. 94-847, 9lth Cong.,2d Sess., May 13, 1976, at p. 16. How-
ever, the Committee agreed thiat the State legislature should have more
participation in the development of the State plan. Pertinent to this
decision is the testimony of Cal Ledbetter, Member of the Arkansas Legis-
lature, S. Hearing Record, p. 134. Subsequently, the Committee amended
the bill to provide that by no later than Decenber 31, 1979, the State
planning agency (SPA) must be created or designated by State law. (Sec.
203(a)). 'The SPA was to remain under the control and direction of the
Chief Executive of the State.

The Committee added Section 206 to the Crime Control Act to allow the
State legislature, or a legislative body designated by it, to request
that the comprehensive State plan, or any revision or modification, be
submitted for approval, suggested amendment, or disapproval, of the gen-
eral goals, priorities, and policies that comprise the basis of the plan,
prior to its submission to LEAA. In the floor debate, Senator McClellan
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stbmitted amending language deleting the "approval, suggested amendment, e
or disapproval" language and substituting "review, comment, or suggested
amendment." This amendment was agreed to without objection. 122 Cong.

Rec. 12225 (daily ed., July 22, 1976).

Under the Senate version, the legislature had forty-five days after re-
ceipt of the plan or revision to review, comment, or suggest amendments.
Tt would have had thirty days for modifications. After these time limits
expire, the plan or modification would have been deemed approved, if not
comnented upon.

The House version of the amendment, as reported out of the Judiciary Com-
mittee, is essentially the same as the Senate version. The House version
did not provide in Section 203(a) for the creation of the SPA by State law
by December 31, 1979, as did the Senate's version. Section 206 differed
in only three significant respects. First, the House added language that
the review of the State plan include consideration of possible conflicts
with State statutes or prior legislative acts. Second, the Senate Section
206 provided for "review, comment, or suggested amendment." The House ver-
sion provides only for "review." Third, the Senate version gave only thirty
days for review of modifications to the State plan; the House provided
forty-five days. H. Rept. No. 94-1155, 94th Cong., 2d Sess., May 15, 1976,
at p. 13.

The House considered and rejected an amendment offered by Mr. Wiggins which

would have reguired mutual resolution of any differences between the State
legislature and the Governor on the plan. 122 Cong. Rec. H 930G (daily ed., ‘
Aug. 31, 1976).

The Conference adopted portions of both the House and Senate language, re-—
sulting in greater legislative input into the planning process and legisla~
tive enactment of SPA's. Cong. Rec. H 11907 (daily ed., Sept. 30, 1976).

This amendment was made in order to provide the State legislatures more in-
put into the development of the goals, priorities, and policies of the
State plan. It is also designed to institutionalize the SPA role in State
govermment by requiring legislature adoption of the function.

SPA's must be created by State law before December 31, 1978. The SPA's and:
State legislatures must be immediately informed of this.

The added Section 206 will require that the SPA draft the comprehensive -
plan allowing for the forty-five days in which the legislature or the desig-
nated leglslative body has to review it, submission of the plan to the legis~
lature, reconsideration of the plan in light of the review, comments, or
suggested amendments of the legislature or the designated legislative body

has made, and then submit the plan to IEAA. These added steps in the develop-
ment of the State plan and any revision or modification of the plan will take
more time.

The State legislatures will have to designate a legislative body to handle
the reviews when the legislature is not in session. ‘

T



IT.

Current Practices

Currently:

IIT.

(1)

(2)

(3)
(1)
(5)

(6)

(7

(8)
(9)

(10)

. Twenty-three of the States are legislatively established. ILEAA
did not require more than this or an Executive Order.

. Most SPA's do not submit a plan to the legislature.

. Some State laws require submission to the legislature or review of
the plan in the process of providing match, buy-in, or positions
to the SPA.

. Some States conduct oversight hearing or review SPA functions
through "O" base budget reviews.

Issues

If legislative enactment is not obtained by Decemnber 31, 1978, can a
State legally obtain ILEAA Parts B, C, E or IF funds?

If an FY 1977 plan has not been submitted, must it go through legisla~-
tive review? If it has been submitted, but not approved?

Is draft model legislation available?

What is the minimum content of the legislation needed?

If the legislation conflicts with Section 203 relating to the Gover-
nor's authority and responsibility for the program and is therefore
ruled in non-conformity, what effect is had on the State's participa-
tion?

Must revisions and modifications be submitted to the legislature? If
50, what definitions govern?

Must the advisory review be started or completed by the legislature
within the forty-five days?

Must the legislature's comments be in writing?

Must the review be completed prior to plan submission to LEAA? In all
cases?

Will LEAA require copies of the review? If so, will it act on the re-
view in any way?




(11)

(12)

(13)

(14)

(15)

(16)
(17
(18)

(19)
(20)

(21)

(22)

(23)

(24)

(25)

(26)

Can the legislature review and comment on local plans or local-related
programs?

Is there an appeal if legislative comments are rejected? To the SPA?
To LEAA? What parties can appeal?

Must the SPA respond in writing to legislative comments which are re-
Jjected?

Will LEAA issue guidelines on location or placement in State gpvernment?

Limiting split locations in State goverrment? On procedures for submis-
sion and review?

Can the function be placed in an operating agency? Under a legislative-
ly—-controlled body?

Can the legislature require "O" base budgeting?

How will conflicts of State and Federal law be resolved?

If the legislature disapproves programs or projects, at the State level,
during their review, is the SPA bound? If projects at the local level
are disapproved, is the SPA bound?

Can the legislature mandate supervisory board composition?

Is the State legislative review required or obligatory upon request?
What effect does the amendment have on the timing of IEAA's action to

approve plans (or major amendments)? Is a forty-five-day delay to be
considered automatic?

Where State legislatures meet in Januvary and the plan is due in LEAA
in Novenber, how can the State meet the deadline? Can the State's pian-
ning cycle be-meshed with legislative review?

What are the limits on State laws as they affect the SPA and the Gov-
ernor's control of the LEAA program? (See addendum.)

Must both houses of the legislature review? Is a joint resolution
needed or just a "sense" of each house?

Can a State obtain and expend "advances" on FY funds without State
legislative review of the future year plan?

Can the Governor approve the plan before legislative review of the
plan?




Addendum

Pennsylvania~-Statement of Pending Case Involving State Legislature—
Shapp v. Sloan

The Pennsylvania General Assembly has attempted to exert restrictive con-
trol over LEAA funds by passing two laws which block distribution of finds
to certain agpproved, ongoing programs. Pernsylvania (General Assenbly Act
No. 117 of 1976 requires that all funds awarded by LEAA be placed in the
general fund of the State and prohibits the State Treasurer from disbursing
IFEAA funds not appropriated by the State legislature. The Federal Augmenta-
tion Appropriation Act, No. 17-a, then made appropriations out of the
general fund, excluding funds earmarked for the Special Prosecutor's Office
and other LEAA-funded projects.

In so doing, the General Assembly has attempted to usurp control of the
disbursement of LEAA funds, in violation of Section 203(a) of the Safe
Streets Act which provides that grants shall be made to States to establish
State planning agencies subject to control by the Chief Executive of the
State.

The primary issues in the case are whether the Supremacy Clause of Art. 6
and the Impairment of Contracts Clause of Article I, §10 of the U. S. Con-
stitution are violated by these laws; whether LEAA funds are or become

State funds subject to legislative control under Art. IIT of the Pennsyl-
vania Constitution; and whether the doctrine of Separation of Powers in
Articles 2-5 of the State Constitution are violated by legislative incur—
sion into this congressionally-mandated province of executive control. There
were also questions of retroactivity of the legislation and legality of in-
tervention by the General Assembly.

The key issue facing the court is whether the funds are Stafe funds subject
to the traditional legislative power of the purse, or Federal funds held in
the State Treasury for custodial purposes. The Commonwealth Court is con-
cerned about the gubernatorial, rather than legislative, control of these
funds.

On October 5, the Commorwealth Court held arguments on the merits on cross
motions for summary judgment. There has been no decision on these motions
or on a petition for release of additional interim funds to the Special
Prosecutor's Office.

Illinois—-Statement of Settled Case Involving State Legislature

On at least four occasions, the Illinois General Assembly has legislatively
attempted to exert control over the use and disbursement of IEAA funds. Two
bills, S.B. 1668 of 1974 and S.B. 32 of 1975, would have statutorily enacted

a new criminal justice commission to supercede the existing State planning
agency. In 1972, S.B. 970 provided for disbursal of IEAA funds for a legis-
latively-determined purpose. Again, in 1974, the Illinois House of Representa-
tives undertook to limit disbursal of IEAA-approved funds with H.B. 2347, an
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appropriations bill which line-itemized State appropriations and made
several changes affecting the comprehensive plan. These attempts to
substitute the judgment of the legislature for that of the Governor
were contrary to Section 203(a) of the Safe Streets Act and, if enacted
and upheld, would have placed the State of Illinols in noncompliance
with the Act, resulting in a possible fund cut-off. One of these acts,
H.B. 2347, was enacted. By specification of fundable programs, H.B.
2347 would have eliminated funding authority for previously-approved
programs. The bill vested in the legislature ultimate discretion over
the distribution of LEAA funds which, under Section 203, must be vested
in an SPA subject to executive control. The bill was enacted, the State
Comptroller refused to honor vouchers for nonappropriated programs and
hundreds of employees risked salary suspensions. The State Attormey
General filed a suit against the Comptroller and asked for mandamus to
compel fund release. The primary issue in the case was whether funds
from the U, S. are State funds subject to appropriation by the State legis-
lature.

The State High Court noted a long-standing practice of expending certain
funds without an annual appropriation, ruled that Federal funds need not

be appropriated by the General Assembly and compelled the State Comptroller
to honor vouchers against such nonappropriated Federal funds. In the final
portion of its decision, the court reminded Respondents of the risk of vio-
lating the Separation of Powers doctrine, noting that appropriations bills
are usually passed late in the session and must promptly become effective
in order to prevent government operations from grinding to a halt. This
pattern substantially affects the gubernatorial power of amendatory wveto.

The Comptroller was ordered to resume the dissemination of ILEAA funds.




CITIZEN PARTICIPATION IN PLANNING PROCESS

I. Evaluation of the Amendment

Section 203(b) was amended by adding a paragraph (4) to require that the
State planning agency "assure the participation of citizens and community
organizations at all levels of the plamning process." This amendment

was inftroduced during Senate debate by Senator Javits as part of the pack-
age of amendments setting up the Office of Community Anti-Crime.

Senator Javits stated that the amendment:

"would assure the participation of citizens and conmunity or-
ganizations in all levels of the plamning process by requiring
in section 203 of the Act that ILEAA take steps to achieve repre-
sentation of' citizen groups, church organizations, poverty
groups, civil rights groups, and others on supervisory councils
and regional planning boards. Since professional law enforce-
ment persomnel are already well represented, this gives non-
professional concerned citizens a strong voice."

Section 203(a) prior to the 1976 amendments required representation of citi-
zens, professional and community organizations on the SPA supervisory

boards and on the regional plarming units. Former section 203(d) (now (g))
provides that all meetings of planning organizations must be open to the
public if final action is taken on the State plan or any application for
funds. Because these prior provisions do deal with citizen participation,
at least at the SPA and RPU levels, this new provision could be considered
to require other plamning bodies to have citizen participation. Although
this is the clear reading of the amendment, Senator Javits' introduction would
appear to be more limiting. The other planning bodies utilized and funded
under the Omnibus Crime Control and Safe Streets Act are: Criminal Justice
Coordinating Councils, local (non-RPU) planming agencies, judicial planning
committees, and interstate metropolitan regional plaming units. The amend-
ment speaks in terms of assuring participation at all levels of the planning
process.

One method of assuring such citizen participation in the planning process

is to include representation of citizen and community organizations on these
other plamning boards. Another method that could be used by the plamning
podies is to provide for public hearings on the local plans, the judicial
plan and the final State plan. A third method could be a process for pro-
viding public review and written comments on the plan.

II. Current Practices

At the present time all SPA supervisory boards and RPU's are required to
have citizen and community participation (LEAA Guideline M 4100.1E, Chap. 2,
Par. 23v(1)(h) and Chap. 2, Par. 26e(2)). There is no requirement that any
other planmning bodies include citizen representation.
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IITI. Issues

(1) Does this amendment limit the requirements for citizen participation
to SPA's and RPU's?

(2) If additional participation is envisioned, should such representa-
tion be required on judiclal planning committees, Criminal Justice
Coordinating Councils, and other local planning bodies?

(3) If additional representation on planning bodies is not necessarily -
required, should there be another method for allowing community parti-
cipation, particularly of the groups listed by Senator Javits: church,
poverty, civil rights organizations?

(4) Should public hearings be required?
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JUDICIAL AMENDMENTIS

I. Evaluation of the Amendmerit

The Crime Control Act of 1976 contains numerous amendments designed to
increase the participation of the judiciary of the several States in the
LEAA program. The amendments to the Omibus Crime Control and Safe Streets
Act of 1968 provide for:

(1) a minimun mandatory judicial membership of three judicial representatives
on the State planning agency (SPA) supervisory boards and executive
committees ;

(2) the establishment of judicial planning committees by the courts of
last resort of the several States;

(3) the allocation of $50,000 in Part B plamning funds for use by the
Jjudicial plamning committees in developing an annual judicial plan
for the use of IEAA Part C action funds by the judiclary;

(4) the use of Part C action funds for the development of a multi-year
plan for the improvement of the judiciary; and

(5) the requirement that LEAA assure that the judiciary receives an
adequate share of the Part C action funds allocated to each State.

A. Background--Legislative History

In Jure 1975, the Attorney General submitted to Congress a bill to extend

the Law Enforcement Assistance Administration program through the end of
fiscal year 1981. This bill, which was the Administration's bill, emphasized
the need for the States to address court problems by specifically authorizing
the funding of court programs under State plans funded by LEAA.

The bill proposed an amendment to the Omnibus Crime Control and Safe Streets
Act to explicitly identify the improvement of court systems as a purpose of
the IEAA block grant program. The bill authorized the use of LEAA Part C
action funds for court plamning. This bill did not mandate that the
supervisory boards of the SPA include at least three judicial representatives.
It did not specifically authorize the chief judicial orficer of each State

to establish a judicial planning comittee. It did not allocate $50,000 in
plamning funds for judiclal planning committees. It did specifically require
LEAA to assure that the judiclary received an adequate share of LEAA Part C
action funds.

The Administration bill was introduced by Senator Hruska as S. 2212 and

hearings on the bill were held by the Senate in the Fall of 1975 and the
Spring of 1976. Numerous representatives of the judiciary testified at

these hearings and expressed concern about court involvement in the IEAA
progran.
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Numerous references were made to a study done under the leadership of Q
Dean John F. X. Irving of Seton Hall Law School. This study was funded

by LEAA through American University and was initiated at LEAA's direction

after representatives of the Conference of Chief Justices expressed concern

to the IEAA Administrator about the involvement of courts in the LEAA pro-

gram. The Irving study made numerous recommendations for increasing court

planning efforts with LEAA funds.

After the hearings were completed in the Fall of 1975, Senator Kennedy .
met with representatives of the judiciary and developed a legislative

proposal which ultimately was introduced as S. 3043. This bill contained

many of the provisions in H.R. 8967 which Congressman Rodino originally v
introduced in the House of Representatives at the request of the Conference

of Chief Justices.

The hearings by the Senate in the Spring of 1976 focused on S. 3043 as well
as S. 2212. Following the completion of the Senate hearings, the © nate
Judiciary committee marked up S. 2212 and incorporated many of the provisions
of S. 3043. The Senate judiciary committee bill contained all of the major
amendments outlined above in Part I--Evaluation of the Amendment.

The Senate committee report on S. 2212, as amended, contains an extensive
discussion of the judicial amendments. In the opening paragraphs it makes
the following observations:

"During the course of its hearings, the Subcommittee on
Criminal Laws and Procedures received testimony to the

effect that, despite Congressional intent to insure the
participation and representation of all elements of the
criminal justice system in the preparation of the compre-
hensive statewide plan and the equitable sharing of all of
these elements in the funds distributed under the provisions
of the Omnibus Crime Control and Safe Streets Act, this
intent has frequently not been carried out with respect to
the court systems of the several States. Testimony was
received that, in many States, the judiclary was either
underrepresented on the State plamming agency or consistently
received less than an appropriate share of Federal funds when
its needs were compared to those of the other components of
the criminal justice system.

* * *

"The solution proposed by the Committee, which incorporates
to a great extent the language and concepts proposed by
Senator Kennedy in S. 3043, should insure increased judicial
participation in the planning process and a fairer allocation
of Federal criminal justice funds for the courts without the
defects noted above." (Senate Rep. No. 9U4-847, 94th Cong.,
2nd Sess., p. 17.)
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In the Senate, during floor debates, the judiciary committee amendments
concerning the courts were passed together with an additional amendment
introduced by Senator Numn of Georgia and subsequently amended by Senator
Durkin of New Hampshire. Senator Numn's amendment provided that where a
State law created a judicial planning agency, that agency could perform
the judicial plamning function under the LEAA Act. Senator Durkin's
amendment specified that the stetutorily created judicial agency had to
be in being at the time of the enactment of this legislation. Senator
Numn wanted to assure that the amendment applied to his own State of
Geogg%a’s judicial agency. (Cong. Rec. S 12227, daily ed., July 22,
1976.

The Administration bill was introduced in the House of Representatives
as H.R. 13636. Hearings were held on this bill by the House judiciary
committee in the Spring of 1976. Many representatives of the judiclary,
including some who appeared in the Senate, expressed concern about court
involvement in the LEAA program.

The bill, H.R. 13636, as amended and reported out of the House judiciary
camittee, required that not less than two of the members of the supervisory
board must be agpproved from a list of nominees supplied by the courts. It
also required that no less than one-third of discretionary funds be used
for improving the courts, reducing criminal case backlog, or accelerating
eriminal case processing and disposition. H.R. 13636 authorized States

to use Part C funds for courts. However, the House amendment did not
establish a separate plan or planning process for the judiciary.

During debafte, the House rejected the judiciary committee amendment which
required one-third discretionary funds to be used for the courts. Congressman
Wiggins stated that to approve such an amendment would inhibit the States
from dealing with this problem themselves (Cong. Rec. H 9297, daily ed.,

Aug. 31, 1976). "It is going to be very easy for State planning agencies

to turm down requests from the State judiciary and say 'you fellows are
taken care of separately under the discretionary funding available to the
Administrator.'" Congressman Wiggens also raised a problem he considered

of "constitutional magnitude". 'He qguestioned whether the requirement in

the House bill that the Governor agppoint two nominees by the State judiciary
to the State planning agency was a constitutional provision. (Cong. Rec.

H 9309.) He mentioned the Supreme Court's ruling in Buckley v. Valeo which
limited the intrusion of the Congress or the executive power to make appoint-
ments and he expressed the feeling that if a State constitufion tracked the
Federal Constitution, the Valeo decision might have some import. The House,
on the floor, amended the definition of courts in H.R. 13636 to make clear
that juvenile courts were included within the definition.
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In conference, the Senate provision, with certain modifications, was
accepted. The conference adopted the House definition of "courts'" which
made it clear that juvenile courts were to be considered an integral part
of a State's law enforcement and criminal justice system and as such the
conferees expected that the judicial plamming committees would include
representation of juvenile court judges and that the judicial plan would
address the improvement of the State's juvenile court system.

B. Statement of Meaning of the Amendment

In order to understand the new judicial amendments, an understanding of the
meaning of the terms "court" and "court of last resort'" must be reached.
The new amendments add the following definition of "court or courts" to
Section 601(p) of the Omnibus Crime Control and Safe Streets Act:

"Except as used in the definition of the term 'court of
last resort,' the term 'court' means a tribunal or judicial
system having criminal or juvenile jurisdiction."

Thls definition means first as noted above that courts with juvenile juris-
diction are covered by all provisions of the amendments that refer to courts.
Senator Hruska in discussing the conference report made the following statement:

"The inclusion in the conference report of the term 'courts'

of tribunals or judicial systems having either criminal or
Jjuvenile jurisdiction, as adopted from the House bill, makes

it clear that, regardless of the classification of juvenile
courts having jurisdiction over juvenile offenders as civil

in nature, the conference considers juvenile courts to be an
integral part of a State's law enforcement and criminal justice
system. As such, I expect that judicial plamning cammittees
will include representation of juvenile court.interests and

that the annual State judicial plan will address the improvement
of the State's juvenile court system." Cong. Rec. S 17319, daily
ed., Sept. 30, 1976.

The definition also means that tribunals or judicial systems that do not have
criminal jurisdiction do not fall within the definition of courts. The second
aspect of the definition appears to reaffirm the interpretation and application
of the provision of the Omnibus Crime Control and Safe Streets Act to limit

the degree to which LEAA funds can be used to fund the activities of courts
whose jurisdiction is limited exclusively to civil matters.

This application and interpretation has authorized the funding of the
activities of civil courts only where it can be clearly shown that the
criminal courts of the State or local goverrment could not be improved
without also improving the operations of the civil courts. Thus, LEAA
funds have been properly used to fund the work of the Iowa Courts to
establish a unified court system. LEAA funds were also properly used to
fund the studies that lead to the unification of the District of Columbia
Superior Court.
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This application and interpretation has been based on the definition of
the terms "law enforcement and criminal justice" which appear throughout
the LEAA Act and modify the authority of LEAA to grant funds to the States.
This definition was not changed by the 1976 Act. It provides as follows:

"(a) 'Law enforcement and criminal justice' means any activity
pertaining to crime prevention, control or reduction or the
enforcement of the criminal law, including, but not limited to
police efforts to prevent, control, or reduce crime or to
apprehend criminals, activities of courts having criminal
Jurisdiction and related agencies (including prosecutorial

and defender services), activities of corrections, probation,
or parole authorities, and programs relating to the prevention,
control, or reduction of juvenile delinguency or narcotic
addiction."

The term "court of last resort" is defined in Section 601(p) as follows:

"(p) The temm 'court of last resort' shall mean that State
court having the highest and final appellate authority of
the State. In Staftes having two or more such courts, court
of last resort shall mean that State court, if any, having
highest and final appellate authority, as well as both ad-
ministrative responsibility for the State's judiclal system
and the institutions of the State judicial branch and rule-
making authority. In other States having two or more courts
with highest and final appellate authority, court of last
resort shall mean the highest appellate court which also
has either rulemaking authority or administrative responsibility
for the State's judicial system and the institutions of the
State judicial branch. Except as used in the definition of
the term 'court of last resort', the term 'court' means a
tribunal or judicial sysitem having criminal or juvenile
Jjurisdiction."

The meaning of this temn is going to have to be determined on & State-by~State
basis. There are same States with two "Supreme' courts. Texas has a

supreme court for "civil" matters and a supreme court for "criminal" matters.
The court of last resort in Texas "3 the one with civil jurisdiction. The
Congress provided for this when, as noted above in the definition of courts,
it made an exception for courts of last resort. They do not have to have

to be tribunals with criminal jurisdiction. To the extent that we can

assure compliance with the LEAA Act, LEAA will defer to States on the deter-
mination of what court is the "court of last resort."

The judicial amendments can be grouped into three main areas:

(1) Jjudicial representation on the supervisory boards of State planning
agencies;

(2) court plamning and judicial planning committees; and
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(3) provision of an adequate share of funds for courts.

4 discussion of each of these three topics follows:

(1) Judicial Representation on the Supervisory Board of State Planning
Agencies .

Section 203 of the Omnibus Crime Control and Safe Streets Act defines the

nature and purpose of State planning agencies. The Governor of each State .
is responsible for administration of the LEAA program in his State and the

State plamning agency is his instrumentality for carrying out this responsi-

bility. Because of the diverse interests involved in the LEAA program,

Section 203 defines the agencies, organizations and individuals who must

be represented on the State planning agency. The representative requirements

of Section 203 are met through the establishment in each State of a supervisory

board which oversees and directs the operations of the State planning agency.

Section 203 was amended by the Crime Control Act of 1976 to specifically
mandate judicial representation. The pertinent provisions read as follows:

"(2) The State planning agency shall include as judicial
members, at a minimum, the chief judicial officer or other
officer of the court of last resort, the chief judicial
administrative officer or other appropriate judicial
adninistrative officer of the State, and a local trial
court judicial officer. The local trial court judicial
officer and, if the chief judicial officer or chief judicial
administrative officer camnot or does not choose to serve,
the other judicial members, shall be selected by the chief
executive of the State fram a list of no less than three
nominees for each position submitted by the chief judicial
officer of the court of last resort within thirty days
after the occurrence of any vacancy in the judicial member-
ship. Additional judicial members of the State planning
agency as may be required by the Administration pursuant

to section 515(a) of this title shall be appointed by the
chief executive of the State from the membership of the
Judicial planning committee. Any executive committee of

a State plamming agency shall include in its membership the
same proportion of judicial members as the total number of
such members bears to the total membership of the State
planning agency. The regional plamning units within the
State shall be comprised of a majority of local elected
officials. State planning agencies which choose to es- .
tablish regional plamning units may utilize the boundaries

and organization of existing general purpose regional

planning bodies within the State."
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‘ This section must be read in conjunction with Section 203(a)(1l) which
provides as follows;

"(a)(1l) A grant made under this part to a State shall be
utilized by the State to establish and maintain a State
planning agency. Such agency shall be created or designated

by the chief executive of the State or by State law and shall
be subject to the Jjurisdiction of the chief executive. Where
such agency is not created or designated by State law, it shall
be so created or designated by no later than December 31, 1978.
The State plamning agency and any regional plamning units
within the State shall, within their respective jurisdictions,
be representative of the law enforcement and criminal justice
agencies, including agencies directly related to the prevention
and control of juvenile delinguency, units of general local
govermment, and public agencies maintaining programs to reduce
and control crime, and shall include representatives of citizens,
professional, and community organizations, including organiza~
tions directly related to delinguency prevention."

The new amendments now require that there be at least three judicial members
on the supervisory board of each SPA. The chief judicial officer of the
court of last resort and the chief judicial administrative officer are made
ex officlo officers with full privileges of membership. If the chief judicial
‘ or adninistrative officer camnot or chooses not to serve, the governor can
‘ gppoint judicial members fram a list of three nominees submitted by the
chief judicial officer.

A local trial court judicial officer fram a tribunal or judicial system with
criminal jurisdiction must also be appointed by the governor from a list of
no less than three noninees submitted by the chiefl judicial officer.

The amendment also authorizes the Administrator of ILEAA to require the

governor to appoint additional court representatives. The intention of this pro-
vision is to assure that the courts have an adequate representation on large
stpervisory boards.

Scme State plamning agencies appoint executive committees to transact much

of their business. In order to assure that courts have an appropriate voice

in the operation of the State planning agencies in these States, the amendments

provide for proportional judicial representation on any executive committee if
; an SPA in the same ratio existing for the whole SPA.

The Senate judiciary camittee explained these last two amendments in the

section-by-section analysis of its report on S. 2212 as amended. The report
provides as follows:
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"The provision whereby the Administration may require additional
judicial representation on the State planning agency beyond the
three members designated in this subsection is addressed to the
situation of the larger planning agencies where this minimal
representation may not be adequate. For example, while three
judicial members might be appropriate for a fifteen-member State
planning agency, such limited judicial representation would
clearly be inadequate in the case of a thirty-member plarming
agency. This provision is designed to permit the Administration
to require additional judiclal representation in such instances
where this is not done voluntarily by the State. As a general
rule, the concept of proporticnal judicial representation utilized
with respect to the executive committee of a Stabte planning agency
would be applicable to judicial representation on State planning
agencies in excess of fifteen members unless the Administration
determines that fair judicial representation otherwise exists.™
Senate Rep. No. 94-847, 94th Cong., 2d Sess., p. 35 and 36.

The Senate report explained the purposes of its Section 203(a)(2) amendments
in this fashicn:

"These mandatory judicial membership requirements will insure

an appropriate voice on behalf of the court systems of the States

in the preparation of any State camprehensive plan and inevitably

result in a fairer allocation of funding." Senate Rep. No. 9U-847
94th Cong., 2d Sess., p. 18.

(2) Court Planning and Judicial Planning Committees

The amendments authorize the court of last resort of each State to establish
or designate a judicial planning committee for the preparation of an annual
Jjudicial plan.

This authority for the establishment of judicial planning committees is set
forth in Section 203(c) as follows:

"(c) The court of last resort of each State or a judicial agency
authorized on the date of enactment of this subsection by State

law to perform such function, provided it has a statuliory member-
ship of a majority of court officials (including judges, court
administrators, prosecutors, and public defenders) may establish

or designate a judicial planning committee for the preparation,
development, and revision of an annual State judicial plan. The
members of the judicial plarming committee shall be appointed by the
court of last resort or a judicial agency authorized on the date of
enactment of this subsection by State law to perform such function,
provided it has a statutory membership of a majority of court
officials (including judges, court administrators, prosecutors,

and public defenders) and serve as its pleasure. The committee
shall be reasonably representative of the various local and State
courts of the State, including appellate courts, and shall include

a majority of court officials (including judges, court administrators,
prosecutors, and public defenders).
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The amendments do not mandate the establishment of a judicial planning
camittee. The appointment is at the discretion of the court of last
resort of each State. It can choose to appoint a judicial plamming
camittee at any time. It can select the members and neither LEAA nor
the governor can overrule his selection so long as its membership is (1)
reasonably representative of the various State and local courts in the
State having criminal and juvenile justice jurisdiction, and (2) includes
a majority of court officials (including judges, court administrators,
prosecutors and public defenders).

The amendments are not clear on what happens when there is a judicial
agency such as that described in the first two sentences of Section 203(e).
The new amendments contemplate only one judicial plarning committee, but
the first two sentences of Section 203(c) appear to give the authority to
appoint a judicial planning committee to either the chief judicial officer
or the judicial agency that meets the Section 203(c) standards.

The provisions relating to the judicial agency in Section 203(c) were not
in the Senate judiciary committee bill. They were added on the floor of
the Senate by Senator Nunn of Georgia. He explained his amendment in this
fashion:

"I propose to make a minor change in the wording of section
203(c¢) of this bill to recognize the possibility that some
States may have statutorily created judicial agencies of the
kind existing in Georgia and if this is the case to authorize
them, rather than the court of last resort to establish or
designate the judicial planning camittee." Cong. Rec. S 12227,
daily ed., July 22, 1976.

The Nunn amendment was modified the following day by Senator Durkin of
New Hampshire to apply only to judicial agencies created before the date
of enactment of the amendments. Cong. Rec. S 12353, daily ed., July 23,
1976. The Durkin-Nimn amendment was modified in conference to apply to
judicial agencies composed of a "majority" of court officials.

Tunctions of the Judicial Planning Committee

The first function given to the judicial plamming comittee relates to
planning for the use of IEAA funds. This function is set forth in Section
203(d) as follows:

"(d) The judicial plamning committee shall--

"(1) establish priorities for the improvement of the courts
of the State;

"(2) define, develop, and coordinate programs and projects for
the improvement of the courts of the State; and
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"(3) develop, in accordance with part C, an annual State
judicial plan for the improvement of the courts of the State
to be included in the State comprehensive plan. The judicial
planning committee shall submit the State planning agency its
annual State judicial plan for the improvement of the courts

of the State. The State planning agency shall incorporate
into the comprehensive statewlde plan the annual State judicial
plan, except to the extent that such State judiclal plan fails
to meet the requirements of section 304(b)."

The functions of the judicial planning committee with respect to courts are
similar to those of the State planning agency with respect to the entire
criminal justice system. The amendments define a plamming process whereby

the judicial planmning cammittee must study the needs of the courts, prioritize
those needs, define and develop programs to address those priorities and
incorporate these priorities and programs into an ammual judicial plan.

This plan is submitted to the State planning agency which will incorporate
it in the State comprehensive plan except to the extent that it fails to
meet the requirements of Section 304(b) of the Act. Section 304(b) reads
as follows:

"(b) After consultation with the State planning agency pursuant

to subsection (e) of section 203, the judicial plamning committee
shall transmit the annual State judicial plan approved by it to the
State planning agency. Except to the extent that the State planning
agency thereafter determines that such plan or part thereof is not
in accordance with this title, is not in conformance with, or
consistent with, the statewide comprehensive law enforcement and
criminal justice plan, or does not conform with the fiscal account-
ability standards of the State planning agency, the State planning
agency shall incorporate such plan or part thereof in the State
comprehensive plan to be submitted to the Administration."

Under Section 304(b) a State planning agency would ordinarily accept the
Judicial plan. However, it can reject a judicial plan in whole or in part
if the judicial plan requires more funds than the State plamning agency has
set aside for courts. If it is inconsistent with the priorities of the
State plan or if it does not meet the fiscal accountability standards of the
SPA as well as for other good and sufficlient reasons consistent with Section

304(b) .

The Senate report stated the role of the SPA under the new court amendments
as follows:

"The amendments preserve the integrity of the current compre-
hensive planning process and the primacy of the State planning
agency in this process. The State planning agency retains its
authority under Committee amendments (1) for developing a
comprehensive Statewide plan and necessary revisions thereof
for the improvement of law enforcement and criminal justice
throughout the State; (2) for defining, developing, and
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correlating programs and projects for the State and the units

of general local govermment in the State or combinations of
States or units for improvement in law enforcement axd criminal
justice; and (3) for establishing priorities for the improvement
of law enforcement and criminal justice throughout the State.
Most iImportantly, the State planning agency retains its authority
to allocate funds among the various components of the criminal
justice system including courts." Senate Rep. No. 94-847, 9l4th
Cong., 2d Sess., p. 17-18.

It should be understood that the judicial planning committee is not exempted
from any of the reguirements of the LEAA Act in developing, preparing, and
implementing the judicial plan provisions. All State comprehensive plans
must be based on the standards and goals process. They must include goals
and priorities and standards related to those geoals. Program funding must
be tied to those standards. Since the annual judicial plan is to be in-
cluéad in the camprehensive plan it too must include goals, priorities and
standards. The judicial plan must meet the relevant provisions of Section
303(a) of the LEAA Act regarding plan content.

The judicial plan and expenditures for courts must be consistent with the
flow down provisions of Federal law including contracting procedures, civil
rights, political activity, and envirommental law.

The judicial planning camnittees may also develop a multi-year camprehensive
plan for the improvement of courts. The content of this plan is set out in
Section 302 of the ILEAA Act. The multi.year plan wes described as follows
in the Senate report:

"Finally, the bill provides that Part C block grant funds may

be used for the purpose of developing a multiyear camprehensive
plan for the improvement of the courts. This multiyear plan

for the general improvement of the courts is contemplated as

a much broader and comprehensive document than the annual plan
and will be drafted with a view toward determining the best and
most efficient use of all court resources and not merely those
made available through the IEAA program." Senate Rep. Nc. 94-847,
9lith Cong., 2d Sess., p. 18-19.

If a judicial planning camittee is not created or does not submit a plan,
the SPA must prepare an annual State judicial plan. This is provided for
in Section 203(e):

"(e) If a State court of last resort or a judicial agency
authorized on the date of enactment of this subsection by
State law to perfomm such function, provided it has a
statutory membership of at least a majority of court officials
(including judges, court administrators, prosecutors, and
public defenders) does not create or designate a judicial
planning committee, or if such comittee fails to submit an
annual State judicial plan in accordance with this section,
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the responsibility for preparing and developing such plan

shall rest with the State planning agency. The State planning

agency shall consult with the judicial planning committee in ‘
carrying out functions set forth in this section as they concern

the activities of courts and the impact of the activities of

courts on related agencies (including prosecutorial and defender

services). . ."

Review of Court Requests for LEAA Funds

Section 203(e) sets forth an additional function for judicial planning
comittees. The last sentence of Section 203(e) reads as follows:

"All requests from the courts of the State for financial
assistance shall be received and evaluated by the judiclal .
plamning committee for appropriateness and conformity with
the purposes of this title."
This function is "advisory." The final decision on approval of applications
for funds rests with the SPA. This provision was explained as follows in the

Senate report:

"A1l requests of the courts of the State for financial assistance
must be evaluated by the judicial planning committee, if any, for
appropriateness and conformity with the purposes of this title.
Although the judicial planning committee is to evaluate all such
requests, if should be emphasized that its evaluations are intended
to be of an advisory nature and are not binding on the State planning
agency." Senate Rep. No. 94-847, 94th Cong., 2d Sess., p. 36.

Provision of Planning Funds

The Act in Section 205 requires LEAA fo allocate planning funds to State
planning agencies, units of local goverrment and judicial planning cammittees.
Section 205 requires LEAA to first allocate $250,000 in planning funds to
each State and then to allocate on a population basis the remainder of the
funds appropriated by Congress for planning.

Section 203(f) requires the State planning agencies to make availsble to the
Jjudicial plamning committees at least $50,000 of the planning funds it
recelves from LEAA. Section 203(f) provides, in pertinent part, as follows:

"(f) The State plamning agency shall make such arrangements

as such agency deems necessary to provide that at least

$50,000 of the Federal funds granted to such agency under "
this part for any fiscal year will be available to the

Judicial planning committee and at least 40 per centum of

the remainder of all Federal funds granted to the State .
planning agency under this part for any fisecal year will

be available to units of general local goverrment or cam-
binations of such units to participate in the formulation
of the comprehensive State plan required under this part.

- . Any portion of such funds made available to the judicial
planning committee and such 40 per centum in any State for
any fiscal year not required for the purpose set forth in
this subsection shall be available for expenditure by such
State agency from time to time on dates during such year

as the Administration may fix, for the development by it

of the State plan required under this part."
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The $50,000 is to be used for the judicial planning committee functions.
It is to be used for the preparation, development, and revision of the
annual judicial plan. It is also to be used for the evaluation of the
requests from the courts of the States for financial assistance fram the
SPA's.,

Citizen Participation in Court Plamning

Section 203(b)(4) now provides that the State planning agency shall "assure
the participation of citizens and camunity organizations at all levels of
the planning process." This requirement would appear to apply to judicial
planmning comittees. It does not mandate that citizens be made members of
Judicial planning comnittees but some level of citizen participation is
necessary.

The North Dakota judiciary recently held a series of meetings with citlzens
throughout the State on court programs. This would meet the requirements
of Section 203(b)(4).

Open Records

Section 203(g) provides in part as follows:

"The State planning agency and any other plamning organization
for the purposes of this title shall provide for public access
to all records relating to its functions under this title,
except such records as are required to be kept confidential
by any other provision of local, State, or Federal law."

This provision would apply to the records of the judicial planning camittee.
The records of judicial plamning camittees must be availahle to the public.
This provision also applies to court records relating to the expenditure of
public funds.

Court Programs that Can Be Funded

The general authority for funding of court programs at the State and local
level under the LEAA block grant program is found in Section 301 of the LEAA
Act. The general authority is contained in Section 301(b)(1). This provides
that grants may be made for:

"(1) Public protection, including the development, demonstration,
evaluation, implementation, and purchase of methods, devices,
facilities, and equipment designed to dmprove and strengthen

law enforcement and criminal justice and reduce crime in public
and private places."

The specific authority is contained in Section 301(b)(10). This provides that
grants may be made for:
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"(10) The definition, development, and implementation of

programs and projects designed to improve the functioning

of courts, prosecutors, defenders, and supporting agencies,
reduce and eliminate criminal case backlog, accelerate the
processing and disposition of criminal cases, and improve

the administration of criminal justice in the courts; the
collection and compilation of judicial data and other informa-
tion on the work of the courts and other agencies that relate

to and affect the work of the courts; programs and projects

for expediting criminal prosecution and reducing court congestion;
revision of court criminal rules and procedural codes within the
rulemaking authority of courts or other judicial entities having
criminal jurisdiction within the State; the development of
uniform sentencing standards for criminal cases; training of
Judges, court administrators, and support persommel of courts
having criminal jurisdiction; support of court technical
assistance and support organizations; support of public education
programs concerning the administration of criminal justice; and
equipping of court facilities."

(3) Provision of an Adequate Share of Funds for Courts

The new amendments contain significant requirements that are designed to
guarantee that courts receive adequate attention in the LEAA program.
Section 303(d) of the ILEAA Act now requires the SPA's to allocate to courts
an adequate share of the assistance the SPA's receive fram LEAA to implement
their State comprehensive plans. LEAA camnot agpprove a comprehensive State
plan-unless and until it finds that it provides an adequate share of funds
for court programs including programs for prosecution and defense.

Section 303(d) reads as follows:

"(d) In making grants under this part, the Administration and

each State planning agency, as the case may be, shall provide

an adequate share of funds for the support of improved court
programs and projects, including projects relating to prosecutorial
and defender services. No approval shall be given to any State plan
unless and until the Administration finds tnat such plan provides

an adequate share of funds for court programs (including programs
and projects to reduce court congestion and accelerate the processing
and disposition of criminal cases.) In determining adequate funding,
consideration shall be given to (1) the need of the courts to reduce
court congestion and backlog; (2) the need to improve the fairness
and efficiency of the judicial system; (3) the amount of State and
local resources committed to courts; (4) the amount of funds
available under this part; (5) the needs of all law enforcement

and criminal justice agencies in the State; (6) the goals ard
priorities of the comprehensive plan; (7) written recommendations
made by the judicial planning comnittee to the Administration; and
(8) such other standards as the Administration may deem consistent
with this title."
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This provision like most of the others discussed above was contained in
the bill reported out of the Senate Judiclary committee. The report
language on Section 303(d) is limited. The report on page 38 makes the
following statement:

"A State plan may not be approved unless the Administration
determmines that it provides an adequate share of funds for
court programs-—a determmination to be made in the light of
the eight listed criteria." Senate Rep. No. 9U-847, 9lth
Corg., 2d Sess., p. 38.

No guidance on the application of Section 303(d) is provided elsewhere in

the legislative history. Presumably if the SPA develops a comprehensive
plan which meets all the reqguirements of the LEAA statute including the
requirements for consideration of the annual judicial plan, the courts should
receive an adequate share of assistance.

The SPA's in their development of priorities and allocations of funds to
courts should carefully weigh the first five criteria set forth in Section

303(d).

The importance of Section 303(d) is emphasized by the new amendments to
Section 307. This section now reads as follows:

"Sec. 307. In making grants under this part, the Administration
and each State planning agency, as the case may be, shall give
special emphasis, where appropriate or feasible, to programs and
projects dealing with the prevention, detection, and control of
organized crime and programs and projects designed to reduce
court congestion and backlog and to improve the fairness and
efficiency of the judicial system."

I¥. Current Practices

Courts have participated in the LEAA program since its inception and many of
the requirements mandated by the new law have been Implemented in various
forms by some States.

Congressman McClory of Illinois made the following observations during the
House debate on the LEAA Act:

"Another important issue considered by the subcommittee was the
degree to which the courts have been ighored in the disbursement
and distribution of LEAA moneys. Led primarily by the National
Conference of Chief Justices, the various court officials through-
out the country argued that, as structured, the LEAA funding
mechanism in the States was dominated by the law enforcement
community. Therefore, it was argued, the courts, being under—
represented on State and local planning agencies, were receiving
a disproportionately low share of LEAA moneys. The subcamittee
gave these arguments serious consideration and concluded for a
variety of reasons that the situation was not as dire as the judges
portrayed it." Cong. Rec., Aug. 31, 1976, daily ed., p. H 9284,
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(1) Judicial Representabion on the Supervisory Board of the State Planning
enc

Prior to the enactment of the new amendments, LEAA required the States to
include some judicial members on the supervisory boards of the State planning
agencies. LEAA did not specify the character or quantity of judicial
membership.

(2) Court Planning and Judicial Planning Committees

Prior to the new amendments, LEAA encouraged the courts of each State to
develop annmual plans for the use of LEAA funds and multi-year master plans

for all court expenditures. IEAA also encouraged the States to support

this effort. Some of the comprehensive plans submitted to LEAA for FY 1977
contain components developed by State courts. Following the issuance of the
American University study, LEAA increased its direct funding of court planning
and encouraged the development of judicial plaming committees. Over half the
States received funds from LEAA for these efforts. Numerous State courts also
received plamming funds from their State planning agencies and many State
planning agencies had established court committees to advise them on court
programs.

(3) Provision of an Adequate Share of Funds for Courts

Every State plan approved by LEAA provides funding for courts where the
courts agree to participate in the LEAA program. The amount of funds allocated
to the courts varies from State to State.

ITT. Issues

(1) Judicial Representation on the Supervisory Boards of the State Planning
enc

(a) Can the Chief Justice designate another member of the court to sit
as his representative?

(b) Do the amendments overrule State laws which specify the composition
of State planning agency supervisory boards?

(c) Do the amendments preempt State constitutions or laws that prohibit
members of the judiciary from holding non-~judicial offices?

(d) What happens if a chief judicial officer refuses to serve?

(e) When must the States assure that the judicial representatives are
serving on the supervisory board?

(f) If one State has three judicial members on a fifteen-man board, must
another State with a thirty-man board have six judicial members?
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' (2) Court Planning and Judicial Planning Committees

(a)

(b)
(c)

(@)
(e)
(£)
(g)

@ (n)

(1)

(3)
(x)
(1)

(m)

(n)

Must the court of last resort establish
a Jjudicial planning committee?

If the court of last resort fails to create a judicial planning
comnittee may some other judicial officer establish a judicial
plamming committee.

What is a judicial agency authorized by State law on the date of
enactment of the Crime Control Act to prepare an annual judicial
plan?

When must a judicial planning committee be provided with the $50,000
in funds required to be allocated under Section 203(f).

Must the anmual judicial plan address the use of all court resources
not merely those avallable under the LEAA program?

Are judicial planning committees bound by LEAA guidelines and
regulations in preparing annual court plans?

What is the role of State legislatures in review of annual judicial
plans?

Are defender and prosecutor programs tTo be included in annual
Judicial plans?

Are probation and pre-trial agency programs to be included in annual
Judicial plans where they are under the supervision and direction
of the judiciary?

On what basis can a State reject an annual judicial plan?

Must a judicial plaming committee if created, submit a plan?

Must judicial planning committees prepare affirmative action equal
employment opportumity programs?

To what extent will LEAA guidelines and regulations apply to courts
and judicial planning agencies?

Some States as a matter of policy do not fund construction grants.
If there is a total prohibition in State comprehensive plans against
construction, can a State use this as a basis for denying approval
of an annual Jjudicial plan that includes construction projects?
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(3)

(0) Do the States have to accept an annual judicial plan from a

(p)

(4)

(t)

(r)

(s)

()

(u)

v)

(w)

judicial planning committee for expenditure of FY 1977 funds?

What recourse do the courts have to challenge the action of the
SPA in rejecting their annual judicial plan?

Are the Judicial plamning cammittees entitled to more than $50,000
in planning funds in States that receive more than $250,000 in
planning funds?

Are the $50,000 in planning funds to be in addition to any planning
funds allocated to courts?

Can the $50,000 granted to judicial planning committees be used to
administer court grants contained in an approved annual judicial

plan?

Must LEAA reallocate FY 1977 planning, funds to assure comformance
with Section 205?

Should SPA continue to maintain judicial planners on its staff or
can it delegate functions performed by judicial planners to the
staff of the JPC?

What level of citizen participation in the planning process is
necessary?

Must the meetings of judicial plamming committees be open to the
public?

Can annual and multi-year judicial planning efforts be funded under
the authority of Section 301(b)(10) and 3027

Provision of an Adeguate Share of Funds for Courts

(a)

(b)

Can LEAA require the States to allocate more funds to the judiclary
before approving an annual State comprehensive plan?

Can the State judiciary:appeal directly to LEAA if it feels a State:
does not allocate an adequate share of assistance to courts?

(c) How will LEAA implement Section 303(d)?

(a)

e)

How will LEAA apply the criteria set out in Section 303(d)?

Is LEAA review of court programs in State plans limited to
determining if courts receive adequate funds?
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PUBLIC EDUCATION

I. EBvaluation of the Amendment

Section 301(b)(3) of the Act is amended by deleting the words '"Public

education relating to crime prevention" and inserting in lieu thereof

"Public education programs concerned with law enforcement and criminal
justice."

Originally, the Senate Judiciary Committee bill propcsed to delete the
words "Public education relating to crime prevention" from Section
301(b)(3) and to insert in lieu thereof "Public education programs con-
cerned with the administration of justice." The reason for this amend-
ment is explained by the Senate Judiciary Committee report as enabling
LEAA to support a wider range of law-related education. 1/ H.R. 13636
had no comparable provision. The Conference Committee adopted the
Senate amendment with one modification. 2/ The Conference Committee
substituted the words "law enforcement and criminal justice" for the
words "administration of justice."

II. Current Practice

The amendment must be read in conjunction with Section 601(a), which
defines the term "law enforcement and criminal justice." The amendment
authorizes LEAA Part C funds to be used for public education programs
concerned with any activity pertaining to crime prevention, control or
reduction or the enforcement of the criminal law; activities of
corrections, probation, or parole authorities; and programs relating to
the prevention, control, or reduction of juvenile delinguency or narcotic
addiction.

ITT. Issues

Are public education programs concerned with the administration of
justice fundable under Section 301(b)(3)?

1/ S. Rep. No. 847, 9lth Cong., 24 Sess. 37 (1976).
2/ 122 Cong. Rec. H 11467 (daily ed. Septenber 28, 1976).
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CRIMINAL JUSTICE COORDINATING COUNCILS

I. Evaluation of the Amendment

The Crime Control Act of 1976 amends Section 301(b)(8) to expand the scope
of Criminal Justice Coordinating Council (CJCC) activities fundable under
Part C of “he Act. Section 301(b)(8) now reads:

"(8) The establishment of a Criminal Justice Coordinating
Council for any unit of general local goverrment or any
combination of such units within the State, having a popu-
lation of two hundred and fifty thousand or more, to assure
improved planning, coordination, monitoring, and evaluation
of all law enforcement and criminal justice activities."
(Emphasis added.)

This amendment, adopted from Senate Bill S. 2212 by the Conference Committee,

reflects the general concern of the Senate with providing adequate evaluation

and monitoring of the expenditure of IEAA funds in order to insure that funds
are being expended in accordance with the purposes of the Act and in the most

efficient and effective mammer possible (S. Rep. No. 94-847, p. 26-27).

In the section-by-section analysis the Senate Report, supra, comments on this
amendment as follows:

"Section 9 of the bill amends section 301 of the Act by . .
providing in subsection (b)(8) that Criminal Justice Coordinating
Councils may monitor and evaluate as well as coordinate law
enforcement and criminal justice activities;".

The Conference Committee made the following comment (H. Rep. No. 94-1723) in
adopting the Senate amendment to Section 301(b)(8):

"The Senate bill would permit the use of part C funds for
monitoring and evaluation. The House amendment would not
change present law, which would preclude the use of part C
funds for these purposes. The Conference substitute will
adopt the Senate provision. This will permit the use of part
C funds for monitoring and evaluation in addition to any other
funds made available for these purposes under other parts of
title I, and is not intended to 1limit access by Criminal
Justice Coordinating Councils to these other funds, but pro-
vide an additional source for increased funding of monitoring
and evaluation."
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IT. Current Practices

IEAA Guideline M 4100.1F defines a CJCC as:

", . . any body so designated which serves a unit of general
local governmment, or any combination of such units within a
State, with a population of 250,000 or more; and which has
responsibility for assuring improved planning and for the
coordination of local criminal justice agencies within its
jurisdiction.”" (Chap. 2, Para. 26b(2).)

The Guideline further provides that 1f a CJCC performs both CJCC and RPU
functions (as part of a multi-purpose regional planning unit), they must
be allocated Part B and Part C funds in proportion to the staff efforts

devoted to each function (Chap. 2, Para. 26b(4)).

The latter guideline provision is based on Office of General Counsel Legal
Opinion No. 75-54, May 22, 1975. That opinion reaffirmed that CJCC functions
related to camprehensive plan development and administration, e.g., local
priority-setting, support of the regional supervisory board, grant development,
grant management, grant review, and_grant-related input into the SPA, are to
be funded from Part B fund sources.l/

Attachment A to the Legal Opinion (OGC Legal Opinion No. 72-8, March 21,
1972) establishes minimum qualifications for CJCC elgibility. Attachment

B, an excerpt from the Final Report of the National Commission on the Causes
and Prevention of Violence, establishes the range of CJCC plamning and co-
ordination activities which are fundable from Part C fund sources.

Monitoring the activities of law enforcement and criminal justice agencies
in order to achieve coordination was and remains a proper CJCC function
utilizing Part C funds. Monitoring of LEAA grant-funded projects, a plan
adninistration activity, was formerly eligible for funding only under Part
B. Such activity, where performed by a CJCC under authority delegated by
the SPA, may now be fundable from Part C fund sources. Further, other types
of monitoring activity, performed by a CJCC on behalf of a constituent local
unit or units of govermment, may also be fundable from Part C fund sources
whether or not such activity is related to LEAA funding.

1/ Office of General Counsel Legal Opinion No. 75-13, November 5, 1974, dis-

- tinguished Part B-funded agencies, whose duby is to plan, monitor, and
administer Crime Control Act projects under authority derived from the
State, from Part C-funded CJCC's which are primarily coordinators be- )
tween police, courts, and corrections, and which exist under the authority
of a local unit of goverrment or combination of such units.
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With regard to evaluation, the actual costs of all program and project
evaluation have been recognized as an activity fundable from Part C fund
sources (see Office of* General Counsel Legal Opinion No. 74~43, November
19, 1973). However, other types of evaluation activity such as the
development and administration of an evaluation plan, evaluation of the
net effect of planning functions and evaluation activities, and the normal
monitoring of the financial management or progress of State subgrants of
IEAA funds were considered fundable only from Part B fund sources. Under
the amendment, where a CJCC performs evaluation activity of the latter type
under authority delegated by the SPA or performs evaluation activity on
behalf of a constituent local unit or units of goverrment, these activities
mgy be fundable from Part C fund sources.

In sum, the amendment could be construed to: (1) permit monitoring and
evaluation activity, previously fundable as functions of Part B plamning
and administration activity, to be funded with Part C funds where the
activities are performed by CJCC's; (2) permit CJCC's to provide monitoring
and evaluation activities on behalf of a constituent unit or units of local
government only where these activities are unrelated to Crime Control Act
planning and administration activity, thus expanding the CJCC coordination
role to include these activities; (3) pemmit planning activity related to
the coordination, monitoring and evaluation roles of the CJCC to be funded
with Part C funds with other planning activities unrelated to these functions
continuing to be fundable only with Part B planning funds.

ITI. Issues

(1) Can the monitoring and evaluation function of CJCC's be limited to
performance of such activities on behalf of local goverrments as
an adjunct to its coordination function or broadly construed to
include monitoring and evaluation activities previously fundable as
functions of Part B plamning and administration activity?

(2) Does the addition of monitoring and evaluation functions broaden the
scope of planning activities which CJCC's can perform with Part ¢ funds
and, if so, to what extent?

(3) Even though authority exists for the use of Part C funds for monitor-
ing, should SPA encourage use of Part C funds for this purpose?
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CRIMES AGAINST THE ELDERLY

I. Ewaluation of the Amendment

Section 301 of the Act is amended to now authorize the Administration to
make grants to States having comprehensive plans for:

"(11) The development and operation of programs designed to
reduce and prevent crime against elderly persons."

The Senate and House bills were identical on this provision.

As explained in the Senate Report, S. Rept. No. 847, 9lth Cong., 2d Sess.
19 (1976):

", . . the Committee has amended S. 2212 to specifically auth-
orize LEAA to make grants for the development and operation of
programs designed to reduce and prevent crime against elderly
persons. The specific recognition should serve to encourage
and is intended to encourage the development of such programs
in those jurisdictions where it is appropriate."”

This provision should be read in conjunction with the State plan require-
ments amendment. Section 303 of the Act is amended by adding subsection
(16) which requires that the State plan shall:

"(16) provide for the development of programs and projects
for the prevention of crime against the elderly, unless the
State plamning agency makes an affirmative finding in such
plan that such a reguirement is inappropriate for the State;'".

Earlier bills introduced by Senator Beall (S. 3277) and Senator Roth (S.
1875) would have required that no State plan could be approved as compre-
hensive, and therefore eligible for ILEAA funding unless it included a
comprehensive plan for the prevention of crime against the elderly. It
was recognized by the Senate Committee that not every State is faced with
this problem; and for those States that are not, it is not appropriate
to require the development of a program to prevent crime against the
elderly as a precondition for funding the State plan. Accordingly, the
Committee simply amended Section 301 and left Section 303 unaffected.

On July 22, 1976, Senator Beall introduced the present State plan amend-
ment on the floor. He stated that it was time to attack this problem by
developing, on the State and local level, comprehensive plans for effec-
tively combating crime against the elderly. By comprehensive planning,

greater coordination between State and local agencies could be achieved.
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IT. Current Practices

Prior to this amendment, LEAA had funded study and testing measures to
prevent crime against the elderly. These programs were authorized under
the general provisions of the Aet providing for public protection and the
reduction of crime. The Senate Report acknowledged LEAA's efforts in
this area and supported the continued development of such programs.

ITT. Issues

(1) Is every State required to develop a program to prevent crime against
the elderly as a precondition for funding the State plan?

(2) Is there any general rule to determine which States are required to
include programs for the prevention of crimes against the elderly?

(3) What type of determination is required by the SPA that a program for
the elderly is not required in the State?

(4) If an SPA determines that the inclusion of programs for the preven-
tion of crime against the elderly is not appropriate, may the deter—-
mination be challenged? May it be challenged at any time and by whom?

(5) Will LEAA be issuing guidelines on appropriate types of programs to
be funded under this provision?

(6) For those States that have not submitted their statewide plan by the

time the amendments became law, are they required to adhere to the
plan requirements regarding programs for the elderly?
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SPECTAL: NEEDS OF DRUG OFFENDERS AND
COORDINATION WITH STATE DRUG AGENCIES

I. Evaluation of the Amendment

Section 301 has been amended to include a new section (12) which authorizes
the Administration to make grants to States for the development of programs
to identify "the special needs of drug-dependent offenders (including alco-
holics, alcohol abusers, drug addicts, and drug abusers)." The Conference
Report noted that:

"It is anticipated, however, that no State plan could be deter-
mined to be comprehensive if it fails to provide programs which
are here added to the permissive section where the need for those
programs has been demonstrated." Cong. Rec. H 11473 (Septenber 28,
1976, daily ed.) (emphasis added).

Congressman McClory underscored this pnint on the House floor during debate
of the Conference substitute. Cong. Rec. H 11908 (September 30, 1976, daily
ed.).

Section 303(18) now requires a State plan to:

"establish procedures for effective coordination between State
planning agencies and single State agencies designated under
section 407(e)(1) of the Drug Abuse Office and Treatment Azt of
1972 (21 U.S.C. 1176(e)(1)) in responding to the needs of drug
dependent offenders (including alcoholics, alcohol abusers, drug
addicts, and drug abusers)."

In addition, Section 402 now requires the Institute, in consultation with
the National Institute on Drug Abuse, to:

"make studies and undertake programs of research to determine
the relationship between drug abuse and crime and to evaluate
the success of the various types of drug treatment programs

in reducing crime and . . . report its findings to the President,
the Congress, and the State planning agencies, and upon request,
to units of general local government."

Finally, Section 519(11) of the Act now requires tiw Administration to
provide a "description of the implementation of, and compliance with the
regulations, guidelines, and standards required by section U454 of this
Act" in its annual report to the President. Section 454 requires LEAA to
issue guidelines for drug treatment programs in State and local prisons
and parole programs, and to coordinate with the Special Action Office for
Drug Abuse Preventlon in developing those guidelines.
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On May 11, 1976, Congressman Rodino introduced three amendments in the House
Judiciary Committee for the purpose of increasing the emphasis in LEAA-funded
programs on the relationship between drugs and crime. All three amendments
passed by voice vote.

The first amendment would have added an additional requirement to the State
plan under Section 303. The amendment would require a State plan to identi-

fy:

", . . the special needs of drug-dependent offenders (including
alcoholics, alcohol abusers, drug addicts, and drug abusers) and
[establish] procedures for effective coordination between State
planning agencies and single State agencies designated under
section 409(e)(1) of the Drug Abuse Office and Treatment Act of
1972 (21 U.S.C. 1176(e)(1)) in responding to such needs."

The agencies created under 21 U.S.C. 1176(e)(1) are responsible for prepar-
ing and administering State plans to establish, conduct, coordinate and
evaluate projects aimed at lmproving drug abuse prevention in the State.

The second amendment would have required the LEAA National Institute of Law
Enforcement and Criminal Justice, in consultation with the National Institute
on Drug Abuse, to:

", . . make continuing studies and undertake programs of re-
search to determine the relationship between drug abuse and
crime and to evaluate the success of the various types of drug
treatment programs in reducing crime and shall report its find-
ings to the President, the Congress, and the State planning
agenci'es, and, upon reqguest, to units of general local govern-
ment.'

The third amendment would have required LEAA, as part of its annual report
to the President, to give a complete description of its implementation of
the guidelines required under Section 454 of the Act for drug treatment pro-
grams in correctional facilities.

The Committee Report (H. Rept. No. 94-1155, 94th Cong., 2d Sess., May 15,
1976, at p. 15) explained that these amendments were a response to a national
drug epidemic. Citing the Domestic Council's White Paper on Drug Abuse, the
Report estimated that the direct cost of drug abuse to the Nation was between
$10-$17 billion a year, and that law enforcement officials believed that 50
percent of all robberies, muggings, burglaries, and other property crimes
were committed by drug addicts. The three amendments were intended to provide
needed hard data on the relationship between drug abuse and crime.

The three amendments were agreed to by the full House on August 31, 1976.
Cong. Rec. H 9296 (daily ed.). Comments supporting their adoption were
offered by Congressman Rodino (H 9277), Congressman Conyers (H 9281), Con-
gressman Daniel (H 9289), and Congressman Gilman (H 9290).
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Three substantially identical amendments were offered in the Senate on
July 22, 1976, by Senator Hathaway of Wyoming. The two most significant
differences between his amendments and Congressman Rodino's were that

(1) they were offered as amendments to Section 301 and were, therefore,
not a condition of comprehensiveness under Section 303; and (2) they fo-
cused more attention on the relationship between alcohol abuse and crime.

Senator Hathaway explained that his amendments were not offered as "re-
quirements" because he wanted "to avold overly categorizing LEAA programs."
Cong. Rec. S 12220 (July 22, 1976, daily ed.).

Mr. Hathaway's increased emphasis on alcohol abuse was manifested in two
ways. In his amendment on coordinstion between LEAA State planning agen-
cies and State drug agencies, Senator Hathaway added coordination with
those agencies designated under Section 303(a) of the Comprehensive Alcohol
Abuse and Alcoholism Prevention, Treatment and Rehabilitation Act of 1970.
The responsibility of such agencies under the above Act is essentilally the
same, with respect to alcohol, as the responsibility of the drug agencies
created under the Drug Abuse Act of 1972.

In addition, Senator Hathaway's amendments would authorize the Institute

to consult with the National Institute of Alcohol Abuse and Alcoholism (NIAAA),
as well as NIDA for the same purposes listed in Congressman Rodino's amend-
ment.

In support of his amendments on the Senate floor, Senator Hathaway explained
that:

", . . a relatively small portion of IEAA's resources have been
focused on the vast number of criminal offenders whose crimes
can be assoclated with alcohol and other drug abuse.

"It is hoped that these amendments will serve both to raise
questions and to elicit answers on the local, State, and Fed-
eral level regarding this poorly understood relationship between
crime and the abuse of drugs and alcohol.

"These amendments are thus designed to mandate procedures for
the joint effort of State planmning agencies and single State
agencies in identifying the treatment needs of alcohol and
drug abusers, promote research in this area and insure the wide
dissemination of findings." S 12220, id.

The amendments were agreed to en bloe. S 12221, id.
The Conference Committee adopted the Senate approach to the development of

programs to identify the special needs of drug-dependent offenders and the
House approach to coordination with State drug agencies.
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Senator Hathaway expressed his support for these provisions but noted his Q
regret that the conferees eliminated the reference to coordination with

NTAAA that he had proposed. He expressed his hope that the Institute

would see fit to coordinate with NIAAA notwithstanding the lack of a spe-

cific statutory mandate. Cong. Rec. S 17973 (October 1, 1976, daily ed.).

Senator Bayh was particularly pleased with the provision authorizing the
Institute to coordinate with NIDA, believing that their cooperation would
help assure that the information gap in the area of drugs and crime is
filled.

IT. Current Practices

Paragraph 78¢(15) of the State Planning Agency Grants Guideline Manual,

M 4100.1E (January 16, 1976) implements Section 454 of the Crime Control
Act by requiring SPA's to describe how they conduct "a concerted effort to
provide voluntary drug and alcoholism treatment programs for drug addicts,
drug abusers, alcoholics, and alcohol abusers who are either within correc-
tional institubtions or facilities or who are on probation or other super-
visory release programs."

States must . dentifly all available resources for the provision of treatment
services, including drug and alcohol treatment services and central intake

or referral services within both the criminal justice system and the commumity.
In addition, each State was to have begun establishing minimum standards for
intake services.

States are also required to develop a long-range plan, to include identifi-~
cation of the drug- or alcohol-abusing population within the correctional
system, a catalogue of existing community-based and correctional resources,
and a listing of the types of services presently available and planned for
the future.

Each State was also required, by October 1, 1976, to provide necessary treat-
ment for convicted persons with a drug or alcohol problem.

IIT. Issues

(1) What new responsibilities concerning drug offenders are placed on
the SPA's by  these amendments?

(2) What new responsibilities concerning alcohol abusers are placed on
the SPA's by these amendments?

(3) What new responsibilities are placed on the Institute?
(4) What new responsibilities are placed on LEAA?

(5) What will be required of States that have not yzt filed their compre-
hensive plan?
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EARLY CASE ASSESSMENT PANELS

I. Evaluation of the Amendment

A new paragraph (13) is added to Section 301(b) of the Act. This amend-
ment authorizes Part C funds to be used to establish early case assessment
panels under the authority of an appropriate prosecuting official for

any local unit having a population of at least 250,000 population. The
panels would screen and analyze cases as soon as possible after charges
are brought, determine the feasibility of successful prosecubtion; and
expedite the prosecution of cases involving offenders and perpetrators

of violent crimes.

This amendment was originally offered during Senate floor con81deratlon

of S. 2212 by Senator Morgan on behalf of Senator Bentsen. /Senator Bentsen
viewed the early case assessment program as a managerial technique which
will enable prosecutors to set orderly priorities. The setting of
priorities and concentrating prosecution efforts will result in a more
effective and efficient allocation of prosecutorial resources. This will
help to reduce court delays and to reduce the abuse of plea bargaining.
States may amend their State plans to. address this new program area.

The early case assessment panel amendment was offered during House floor
debate on H.R. 13636 by Congressman Krueger.2/ Under the House amendment,
the panels would be established under the authority of an appropriate
prosecuting official. The Conference Committee adopted the House provision.

II. Current Practice

IEAA's career criminal program is a form of early case assessment.

III. Issues

(1) May combinations of units apply for early case assessment panel grants?

(2) May units with less than 250,000 population apply?

(3) Are funds awarded for early case assessment panels included in the
Section 303(d) adequate share of funds for court improvement program
requirement? If so, does the JPC review the application for funds?

(4) May prosecutors apply directly to the SPA?

(5) May early case assessment panels use Part C funds to pay the salaries
of prosecutors?

1/ 122 Cong. Rec. S. 12432 (daily ed. July 26, 1976).
2/ 122 Cong. Rec. H. 9426 (daily ed. September 2, 1976.
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WAIVER OF STATE LIABILITY FOR MISSPENT TNDIAN SUBGRANT FUNDS

I. Ewaluation of the Amendment

Funding of Indian tribes under the Act has posed the potential for burdening
the States with an inequitable situation. This situation has been brought
about by the unique legal status afforded Indian tribes in the United States.
It prompted the formulation of this statutory amendment. The amendment would
relieve States of liability for misspent Indian subgrant funds where the
States do not have an adequate forum to enforce the grant provisions imposing
liability on Indian tribes.

The generally recognized view today is that Indian tribes are quasi-sovereign
nations. The tribes, unless they have ceded sovereignty to the States,
possess full powers of internal sovereignty but are subject to the legisla-
tive powers of the United States in all external matters. States by law and
long~standing policy have been excluded from exercising any jurisdiction or
control over Indian matters occurring on Indian land where the Indian tribe

has retained its sovereignty.

In Indian tribe which performs law enforcement functions, as determined by
the Secretary of the Interior, is defined under Section 601(d) of the Act
as a unit of general local goverrment. As such a unit, the Indian tribe is
eligible for block and discretionary grant awards. A fundamental policy of
the Act is that the State shall be responsible and liable for the improper

expenditure of Federal funds. Section 303(a)(2) requires that a State in
its comprehensive plan shall:

"orovide for such fund accounting, audit monitoring and
evaluation procedures as may be necessary to assure fiscal
control, proper management, and disbursement of funds received
under this title.”

The Guideline Manual clearly places responsibility and commensurate
liability upon the States for misspent grant funds. However, the unique
status afforded Indian tribes can leave the States without Jurdsdiction
to audit, monitor, or enforce grant conditions against the tribe that
they are ultimately responsible for.

The Attorney General of North Dakota requested a legal opinion from the

fo;ce of General Counsel on the questions of whether a State without i
Jurisdiction in Indian country would be liable for misspent Indian grant

fUnd§.‘ The Office of General Counsel responded that the express statutory

provision and promulgated regulations did not differentiate between grants N
to Indian tribes and other grantees. Accordingly, States would have the

same responsibility and liability with respect to grants made to Indians

as they would have under any other grant award.
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The Office of General Counsel, realizing the potential inequities involved,
requested an opinion from the Comptroller General on whether IEAA could
waive State 1liability for misspent Indian subgrant funds. The Comptroller
General ruied in opinion B-171019, June 3, 1975, that State liability for
misspent Indian subgrant funds may not be walved by LEAA, even though the
State is unable to take legal action to recover such funds because of
traditional sovereignty and jurisdictional problems. This decision was
predicated largely on the clearly expressed congressional intent of
placing responsibility and liability for the administration of the program
on the States.

The lack of authority to effectively enforce conditions or take fund
recovery action has fostered a hesitancy on the part of the States to
include Indian tribes in the LEAA program. Indian tribes because of
their special law enforcement and criminal justice problems critically
need to be included in the LEAA program. It is with this background that
the amendment was proposed.

Sections 306 and 507 of the Act are amended by adding the following
sentence:

here a State does not have an adequate forum to enforce
grant provisions imposing liability on Indian tribes, the
Administration is authorized to waive State 1liability and
may pursue such legal remedies as are necessary.”

The provision relieves a State which lacks jurisdiction to audit, monitor,
and enforce grant conditions from liability for misspent Indian grant
funds. LEAA than has the right to proceed against the Indian tribes for

recovery or take any other action necessary.

Both the Senate and House version of the Amendments contained this waiver
of liability provision. The Senate version contained it in Sections 306
and 455(a). This made the waiver applicable only to Parts C and E grant
awards. The House version which prevailed in conference contained the
provision in Sections 306 and 507, the Administrative Section. The
placement in the Administrative Section indicates that the waiver would
be available for all grant funds awarded under the Act to Indian tribes.

The House legislative history of the House was not very enlightening on
this provision. However, as the statubory language of the House and
Senate version were identical, resort to the legislative history of the
Senate version is helpful in understanding the purpose of the amendments.
Senate Report 94-847, 94 Cong. 2nd Sess. May 11, 1976, provided that:
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"Mthough, at first blush, this authority would appear to be
directed against the Indian tribes, it is actually designed

to provide for their increased participation in the ILEAA pro-
gram. Under the direct provision of Title I of the Omnibus
Crime Control and Safe Streets Act, each State is liable for
misspent subgrant funds, a liability that cannot be waived by
IEAA. Tt is then up to the State to seek indemification from
the subordinate jurisdiction. In some jurisdictions, by virtue
of treaty or otherwise States do not have the legal authority
to seek such indemnification from certain Indian tribes. The
possibility of being held liasble by LEAA for subgrant funds
misspent by those tribes without the ability to seek indemnifi-
cation has resulted in a hesitancy on the part of those States
to award funds to the tribes. '

"The provision of a statutory waiver authority, allowing those
States to avoid liabilify in these instances will encourage
them to increase the amount of funds provided to the tribes
and increase Indian participation in the LEAA program."

The critical language of this statutory amendment 1s adequate [orum.
If a State does have an adequate forum, liability camnot be waived.

IT. Current Practice

There currently does not exist any practice for relieving States of
liability for misspent Indian block grant funds. For discretionary grant
awards, the State planning agency can certify to LEAA that it does not
have an adequate forum in which to pursue subgrantee 1iabilify. IEAA can

waive State liability and agree to pursue legal remedies for fund misuse
if necessary. The procedure is set forth in Appendix 12 of the Guide for
Discretionary Grant Programs, M 4500.1D (July 10, 1975).

ITI. Issues

(1) What constitutes an adequate forum?

(2) What effect does Public Law 280 have in determining what is an adequate
forum?

(3) Does a State have an adequate forum where jurisdiction has retroceded
to the Federal Government?

(4) Does a State have an adequate forum where funds are granted to a
"restored" tribe?

(5) TIs the waiver of liability for misspent Indian funds available for
grants that were made prior to the Amendments?
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I.

MINI-BLOCK GRANTS

Evaluation of the Amendment

Section 303(a)(4) is amended to read as follows:

"(4) provide for procedures under which plans may be submitted
to the State planning agency for approval or disapproval, in
whole or in part, annually from units of general local govern-
ment or combinations thereof having a population of at least
two hundred and fifty thousand persons to use funds received
under this part to carry out a comprehensive plan consistent
with the State comprehensive plan for the improvement of law
enforcement and criminal justice in the Jjurisdiction covered
by the plan. Approval of such local comprehensive plan or
parts thereof shall result in the award of funds to the units
of general local govermment or conbinations thereof to imple-
ment the approved parts of their plans, unless the State plan-
ning agency finds the implementation of such approved parts
of their plan or revision thereof to be Inconsistent with the
overall State plani”. (New language underliined.)

In addition, Section 304(a) is revised to read as follows:

"(a) State planning agencies shall receive plans or applica-
tions for financial assistance from units of general local
government and ccnbinations of such units. When a State plan-
ning agency determines that such a plan or application is in
accordance with the purposes stated in section 301 and in con-
formance with an existing statewide comprehensive law enforce-—
ment plan or revision thereof, the State planning agency is
authorized to disburse funds to implement the plan or applica-
tion."

The amendment originated in the Senate Judiciary Committee. It was not
part of the Administration bill.

"During the hearings, testimony was received from the Advisory
Commission on Intergovernmental Relations (ACIR) and others on

the advisability of establishing modifications to the current
funding mechanism as it relates to local governments or combina-
tions of local governmental units. The Committee has generally
agreed with the recommendations of the ACIR and other parties
concerned with this issue." S. Rept. No. 94-847, 9ith Cong., 2d
Sess., May 13, 1976, at 21. See also Hearing Before the Subcom-
mittee on Criminal Laws and Procedures, Committee on the Judiciary,
U. S. Senate, 94th Cong., 2d Sess., On Amendments to Title I (LEAA)
of the Omnibus Crime Control and Safe Streets Act, p. 294,
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The amendment was also a part of S. 3043, introduced by Senator Kennedy and
constituted of refinement of his original amendment on this subject in 1973.

The House Committee rejected a similar amendment and on a division vote of
42 ayes to 50 noes the full House rejected a mini-block amendment offered
by Mr. Conyers. Cong. Rec. H 9305 (daily ed., Aug. 31, 1976).

The Conference "retained present law in reference to miniblock grants but
added language to effectuate the 1973 amendment." Cong. Rec. H 11907 (daily
ed., Sept. 30, 1976). Congressman Mazzoli offered the language of the final
version in Conference. See Cong. Rec. H (daily ed., Oct. 1, 1976).

The Senate Report offers the best analysis of the meaning of the amendment.
(S. Rept. ibid).

The amendment and report make clear that:
. More than a "procedure" is now required.
. A "separate program" is not envisioned.
. Reduced paperwork is expected.
. Total resource planning is envisioned.

. Legal and guideline requirements on the SPA must be met by the
local applicant.

. The amendment must work within the "block grant" concept.
. The 250,000 population requirement is retained in the final bill.

IT, Current Practice

States have only been required to adopt a "procedure" for potential use of
this concept. It is not widely used. Supplemental applications still flow
to the SPA after local plans are approved.

The primary burden will be on the SPA's to institute new "legal and
"procedural" arrangements which will tie-in automatic mini-block awards to
local plans complying with the requirements of the Aet, LEAA and SPA guide-
lines, and the State plan.

ITI. Issues

(1) Can the SPA still require detailed grant applications? In this regard
see Senator Kemnedy's statement [Cong. Rec. S 18020 (daily ed., Oct. 1,
1976, and Congressman Mazzoli's statement, ibid).] following passage of

the bill.

.




(2)

(3)

)

(5)

(6)
(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)
(15)
(16)
(17)

How can a tri-partite legal arrangement be worked out when the local
plan developer is not the legally responsible party for the action
projects?

Can the SPA make budget deletions or program changes as an award
condition?

Can the SPA reguire more detail on budget and program as part of the
local plan?

How can the local plan be reconciled with the judicial plan for the
larger local bodies (250,000)?

Is the amendment effective for the current approved FY 1977 plan?

Can the State legislative review consider the priorities and goals
of the luocal plans?

What effect will the amendment have on SPA policies for fund distri-
butions?

Who has legal authority to submit the local plan?

If a regional local plan is submitted, what is the status of other
applications submitted by local unilts comprising the region? Must the
region be involved?

If a local plan is denied in whole or 1n part, can an appeal be made
to the SPA, to LEAA, or to both? Who may appeal?

Does LEAA need to approve the local plan? Does it need to be completed
or approved by the SPA before the State plan is submitted to LEAA?

At what point does legal entitlement to the funds set out in the local
plan result?

How can "approval in part" be made to work?
What does Section 304 really mean?
Does LEAA need a guideline for this amendment?

Can a mini-block grant be awarded to a unit of government under 250,000
population?
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EVALUATTON REQUIREMENTS

Evaluation and reporting requirements are added throughout the

new amendments. Section 303(a)(17) requires the development of
evaluation procedures in the comprehensive plan. These procedures
will show how programs and projects will be evaluated in each State.
Section 303(b) of the Act requires that prior to approval of the
comprehensive plan, the Administration must make an affirmative

finding based on an evaluation of the plan, that the plan is likely

to contribute to effective law enforcement and criminal justice

in the State and make a significant effort to deal with crime.

Section 402(c) authorizes the National Institute to conduct evaluations
of IEAA programs. Section 501 requires LEAA to establish rules and
regulations for proper auditing, monitoring, and evaluation of the
comprehensiveness and impact of programs. Section 515 requires
strengthened evaluation requirements. Section 519 requires an
evaluation of the various plans to be included in the amended report,
section 521 outlines the record keeping requirements, and section 601(a)
sets out the meaning of the term evaluation. This issue paper deals
with the amendments affecting "evaluation" as a function of LEAA and
the SPA's. Separate papers cover plan review and reporting requirements.

I. Evaluation of the Amendments

A. Evaluation 303(a)(17)

The requirement to make an evaluation component part of the comprehen—
sive plan was contained in a house amendment to the Bill. It is
included as a part of the plan to insure that the projects funded

under the Act would maintain data and information necessary to allow
the Institute to perform evaluation. The inclusion of the evaluation
amendment arose out of two concerns. The first was the lack of objective
standards and criteria by which some indication of success or failure
of similar projects could be determined and the need for the National
Institute of Law Enforcement and Criminal Justice to tie together the
oubcome of its research into successful projects to the funding policies
of the agency. H.R. Rep. No. 94-1145, 94th Cong. 2nd Sess. 9, (1976).

B. Evaluation 402(c)

The Institute is also required to develop criteria and procedures for
the performance measurement of programs and projects carried out

under this Act, and to disseminate such information about such criteria
and procedures to State planning agencies. The Institute must consult
with SPA's in development of the criteria. The Institute shall also
assist the Administrator in the performance of section 515(a) duties.
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The Institube is not only required to set standards but they are

also required to make evaluations wherever possible and to recelve

the results of evaluation of the various programs and projects carried
out under the Act to determine the extent to which programs and
policies had met the requirements of the Act.

The House report states that the requirement for standards is based

on the need to develop a standardized set of criteria for professional
review of results. The Institute as the research arm of ILEAA is
responsible for assuring that this is done. The results of these
decisions would be used by the Administration when decisions are to

be made about future funding. H. Rep. No. 94-1155; 94th Cong. 2nd Sess.
24, (1976).

This new section requires the Institute to make evaluations and receive
and review results of evaluations from the States. This is designed
to be consistent with section 303 requirements requiring the States to
place an evaluation component in thelr comprehensive plan.

C. Part E Corrections 453(10)

The legislation adds a conforming amendment to the Act to require -
evaluation of Part E funds as part of the comprehensive plan.

This is basically a technical amendment by the House to require
evaluation of Part E programs and projects prior to funding. There
is no legislative history discussion of this amendment. This is
consistent with the House requirement that an evaluation plan be
included in the State plan. The technical change is in section 453
(10) of the Act.

Prior to the receipt on any Part E grants, a State must develop an
evaluation component for the Part E grants in its comprehensive plan.

LEAA will have to draft general guidelines for the States to develop
the evaluation plan component of the State comprehensive plan.

D. Evaluation 501

One of the criticisms leveled against IEAA during course of the Senate
hearings before the Senate subcommittee on Criminal ILaws and Procedures
concerned the purported failure of IEAA to evaluate its programs
sufficiently. S.R. No. 94-847, 9lth Cong. 2nd Sess. 26, (1976).

As part of the Senate's desire to tighten up on evaluation and monitoring,
section 501 of the Act was amended to require:
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"the Administration to establish rules and regulations as O
are necessary to assure proper auditing, monitoring and

evaluation by the Administration of both the comprehensive-

ness and impact of -pregrams funded under this title in order

to determine whether such programs submitted for funding are

likely to contribute to the improvement of law enforcement

and criminal justice and the reduction and prevention of

crime and juvenile delinquency and whether such programs, once

implemented, have achieved the goals stated in the original -
plan and application.”

This section according to the S.R. No. 94-847, 9lth Cong. 2nd Sess. U0 :
authorizes the Administration to establish rules and regulations necessary

to assure the proper auditing, monitoring, and evaluation by the

Administration of both comprehensiveness and impact of programs funded

by LEAA. The purpose is to provide an information base to determine

(1) whether proposed programs are likely to contribute to the improve-

ment of law enforcement and criminal justice and the reduction and

prevention of crime and juvenile delinquency and (2) whether such programs,

once implemented, have achieved the goals stated in the original plans

and gpplications. This is a specific aspect of the more general rule

meking authority already granted the Administration under section
501 and encompasses such current rules and regulations as may now
be in existence on the subject.

This section must be viewed in conjunction with section 303(a)12 which
has changed the original record requirement which was to "provide

for such fund accounting, audit, monitoring, and evaluation procedures
as may be necessary to assure fiscal control, proper management, and
disbursement of funds under this title to:

"provide for such accounting, auditing, monitoring, and
evaluation procedures as may be necessary to keep such
records as the Administration may prescribe (emphasis
added) to assure fiscal control, proper management,
and disbursement of funds received under this title."

The impact of these amendments will require SPA's and their subgrantees

to provide more information than is currently required by FMC T4-7 and

current M 4100 Guidelines if the Administration determines that this

is necessary to provide for proper evaluation, improve law enforcement .
and criminal justice and reduce crime. It should be noted, however,

that much of IEAA's guldelines already cover the requirements of the

statute. -
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E. Evaluation 515(a)(3)

Section 515(a)(3) requires the development of appropriate procedures for
determining the impact and value of programs funded and whether such
funding should continue to be allocated for such programs.

These requirements were develcoped as part of the Senate Bill to assure
compliance with evaluation requirements. It further reinforces other
sections of the Act relating to evaluation. This requirement of the

Act will have to be closely coordinated with the Institute's requirement
to conduct evaluation of State programs and the 303 requirements to
make an evaluation component part of the comprehensive plan and the
requirement for administrative findings regarding the effectiveness of
the plan. This section is only generally discussed in the Senate report
under the heading of evaluation and monitoring. S. Rep. No. 94-847,
9l4th Cong. 2nd Sess. 26, (1976).

F. Evaluation 601

The term evaluation is defined in section 601 of the Act as "the
administration and conduct of studies and analyses to determine the
impact and value of a project or a program in accomplishing the statutory
objectives of this title." This definition was added to the Bill in

the Senate floor debate as a technical amendment submitted by Senator
McClellan, 122 Cong. Rec. S 12219 (1976).

II. Current Practices

Current LEAA evaluation procedures are outlined in chap. 3, par. 64,

of the LEAA Plamning Grant Guide, January 16, 1976. Currently, SPA's

are required to outline their evaluation plan as part of their Part B
planning requirements. Originally, however, the SPA's evaluated
according to our "planning needs." This flexibility will not be available
under the new act. SPA's are further required to report both evaluation
findings and their use to LEAA.

IIT. Issues

(1) What type of directions will be provided by LEAA in the implementation
of the new evaluation requirements?

(2) What portion of the new Institute requirements will be placed on the
SPA's as a result of the amendments and what funds are available
to fund the additional activities?

(3) How will the new requirements be implemented in a State that approves
mini-block grants?
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(4) What new instructions and guidelines will be needed by LEAA to fulfill
the new monitoring and evaluation requirements? For example, will
the need for an information base require a set analysis of each project
to meet the record-keeping requirements?

(5) Does the definition of "evaluation" limit the scope of other statutory
requirements of the legislation regarding evaluation?

(6) What is the role of the Institute and the SPA's in the development of
uniform evaluation standards?
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STATE PLAN REVIEW

I. Evaluation of the Amendment

The amendments dealing with the review of ‘the comprehensive State plan are:

Section 303. "(b) Prior to its approval of any State plan, the
Administration shall evaluate its likely effectiveness and im-
pact. No approval shall be given to any State plan unless and
until the Administration makes an affirmative finding in writing
that such plan reflects a determined effort to improve the quality
of law enforcement and criminal justice throughout the State and
that, on the basis of the evaluation made by the Administration,
such plan is likely to contribute effectively to an improvement
of law enforcement and criminal justice in the t*.te and make a
significant and effective contribution to the Svate's efforts to
deal with crime. No award of funds that are allocated to the
States under this part on the basis of population shall be made
with respect to a program or project other than a program or pro-
ject contained in an approved plan." (Emphasis added.)

Section 515(a). "(1) review, analyze, and evaluate the compre-
hensive State plan submitted by the State planning agency in order
to determine whether the use of financial resources and estimates
of fubure requirements as requested in the plan are consistent
with the purposes of this title to improve and strengthen law en-
forcement and criminal justice and reduce and prevent crime; if
warranted, the Administration shall thereafter make recomendations
to the State planning agency concerning improvements to be made in
that comprehensive plan;". (Emphasis added.)

Under the new amendments LEAA must prior to its approval of any State plan,
evaluate its likely effectiveness and impact. No approval can be given to
any State plan unless the Administration makes an affirmative finding in
writing that the plan reflects a determined effort to improve the quality
of law enforcement and criminal justice throughout the State. The Adminis-
tration must also evaluate the plan to determine that the plan is likely to
contribute effectively to the State's efforts to deal with crime.

The Administration must review, analyze, and evaluate the comprehensive
State plan in order to determirc whether the use of financial resources and
the estimates of requested future funding are consistent with the purposes
of improving and strengthening law enforcement and criminal justice. Sec~
tion 515(a)(1) specifically provides that the Administration, if it is
warranted, is to make recommendations to the State planning agency as to
how the comprehensive plan is to be improved.
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The comprehensive and statewide definition, development, and correlation e
of programs and projects and the establishment of priorities are essential

parts of the State plan. Under the new amendments, the Administration will

be required to now evaluate whether the priorities set by the State will

contribute effectively to the State's efforts to deal with crime.

Standards will be established upon which the basis for such an evaluation

can be made. The Act requires that the plan must reflect a determined

effort to improve the quality of law enforcement and criminal justice

throughout the State. This same finding (except that it was not required *
to be in writing) was a necessary prerequisite for plan approval prior to

the 1976 amendments.

Under the new amendments, this assessment must now be made as a written
finding and must be based upon an evaluation that the plan contributes
effectively to the improvement of law enforcement and criminal justice

in the State and makesa significant and effective contribution to the State's
efforts to deal with crime.

The Senate report stated:

"The requirement that evaluation be conducted prior to approval
and that an affirmative written finding be made are directed to
the concerns of those who feel that LEAA has merely tended to
serve as a conduit of Federal funds without particular concern
about how)those funds are being used." (Senate Rept. No. 94-847
at p. 27.

The Senate report went on to state:

"A new subsection (b) of section 303 strengthens the Administra-
tion's responsibility to evaluate State plans as to their likely
effectiveness and impact. Before approving any State plan, the
Administration must affirmatively find, on the basis of its evalu-
ation, that the plan is likely to contribute effectively to an
improvement of law enforcement and criminal justice in the State
and make a significant and effective contribution to the State's
efforts to deal with crime." (Senate Rept. No. 94-847 at p. 38.)

It is apparently congressional intent that ILEAA play a more active role
in assessing the probable effectiveness of the plan submitted by the
SPA.

IT. Current Practices

The Administration does not now make any written findings regarding the
effectiveness of the State plan. Under prior Section 303(b) the criteria
for approval of a plan was that:
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", . . the Administration finds that such plan reflects a de-
termined effort to improve the quality of law enforcement and
criminal justice throughout the State.™

Where a State plan, after review was found to be comprehensive, establish-
ing law enforcement and criminal justice priorities and addressing all the
programmatic and financial requirements, then the plan was approved.

The new provision will require an evaluation that the plan is likely to
contribute effectively to an improvement of law enforcement and criminal

justice in the State and make a significant and effective contribution to
the State's efforts to deal with crime.

JIIT. Issues

(1) Does Section 515(a)(1) authorizing IEAA to make recormendations re-
garding how to improve the plan bring ILEAA into the State's priority
setting process?

(2) Are these recommendations advisory or mandatory?

(3) Should the recommendations go to improving the present plan or im-
proving a future plan?

(4) Should the written findings with regard to the State plan be published
in the Federal Reglster?

(5) Should hearings be held on the proposed findings?

(6) Must the written findings be made on plans that have not been approved
to date?

(7) What should those written findings be if standards are not established
until a future date?

(8) Will requirements of Section 303(b) apply to plan amendments as well
as full plans?

(9) Will standards be sufficiently flexible so that differing State needs
can be considered?

- 53 -



CORRECTTONS - NONPROFIT GRANTEES

I. Evaluation of the Amendment

Only'minor changes were made in the corrections portions of the Crime
Control Act of 1976.

Nonprofit organizations have been added as possible direct reciplents
of IEAA Pert E funds.

The amendment to the Act will allow LEAA to make direct grants to
nonprofit organizations. This will be of particular value to national
organizations who now may recelve LEAA funds directly. The actual
amended change is in section U55(a)2 of the Act. The change was not
discussed in the legislative history in any depth except for the
statement in the House Report (H.R. No. 94-1155, 94th Cong. 2nd Sess.
p. 25) that the requirement was added to make the Part E consistent
with Part C. LEAA may now make grants directly to nonprofit organiza-
tions under Part E of the Act.

ITI. Current Practices

IEAA must now make a grant to a nonprofit organization through a State or
local unit of government.

ITI. Issues

(1) 1Is there a difference between "nonprofit organizations" and "private
nonprofit organizations'?

(2) Will LEAA only make grants directly to national nonprofit organiza-
tions? Should it pass through awards to local nonprofit organiza—
tions through the SPA?

(3) TIs there a conflict with the provisions of Part E relating to

title to property and control of funds and award of grants directly
to nonprofits?
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CORRECTIONS ~ NATTONAL INSTITUIE SURVEY

I. Evaluation of the Amendment

The New Act requires tlie National Institute to survey existing and
future needs in correctional facilities in the nation, and the adeauacy
of Federal, State and local programs to meet such needs.

This amendment was added by Senator Biden during the Senate debate of
the Bill. Senator Biden states that the purpose of the correctional
study is to find out "what is happening" in the system. He states

that "The Institute is required to study the need for more prison space
now and in the future and to determine whether existing programs can
meet that need." Initial analysis suggests that this survey should be
conducted of bota jails and long-term correctional systems as well as
for botg adults and juveniles. 122 Cong. Rec. S 12228 (daily ed, July
22, 1976).

The amendment requires the Institute to conduct the correctional survey
prior to September 30, 1977. The requirement is for a one time survey.

IT. Current Practice

From 1970 to 1974 LEAA has conducted numerous correctional surveys of
correctional facilities, both of jail facilities and total correctional
systems. LEAA has also conducted a survey to assess Juvenile jai} fa~
cilities in the United States. IEAA is now planning a comprehensive
survey of all detention facilities in the country.

ITI. Issues

(1) Should the survey cover only long-term adult correctional facilities
or should it cover jails? Both adult and juvenile?

(2) Are county and regional correctional facilities to be covered?
Commmity-based programs and facilities? Probation and parole?
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100% INDIAN FUNDING .

I. Evaluation of the Amendment

Indian tribes in the United States are afforded a rather unique status.

This has been recognized by LEAA and is reflected in the statutory

amendments. The amendments now provide for 100% grants to Indians

under all parts of the Act and waiver of State liability for misspent .
Indian subgrant awards when the States do not have an adequate forum

to enforce grant condifions.

Sections 301 and 306 of the Act were amended in 1971 to provide that

if the Administration determines that an Indian tribe or cther aboriginal
groups does not have sufficient funds available to meet the local share
of the costs of any program or project, the Federal share may be
increased to the extent the Administration deems necessary. This means
that Part C funding to Indian tribes may be up to 100%.

As indicated in Senate Report No. 1253 91st Cong. 2nd Sess. 44 (1971)
the 1971 waiver of match provisions were intended to respond to the
difficulties experienced by Indian tribes in providing match. These
provisions were to serve as a reminder to LEAA and the States of their
obligations to Indian tribes and similar groups and as an incentive to
fully involve Indian tribes in the LEAA program.

The new statutory waiver provision amends Section 507 of the Act by
adding a subsection (b) which provides:

"Tn the case of a grant to an Indian tribe or other aboriginal
groups, if the Administration determines that the tribe or
group does not have sufficient funds available to meet the
local shares of the costs of any program or project to be
funded under this grant, the Administration may increase the
Federal share of the cost thereof to the extent it deems
necessary..."

This provision means that if a tribe or other aboriginal group does

not have sufficient funds to meet its match requirement, LEAA or the

State can fund the total program and dispense with the local match

requirement. .

This subsection, placed in the Part F Administrative Provisions, is

almost identical to the 1971 Part C provisions. The only distinguishing .
language is that the Part C provision indicates that the waiver of

match is 1imited to grants made under Part C.
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II. Current Practice

The current practice of granting the waiver of matching funds for
Part C funds for Indlan tribes is set forth in Guideline Manual

M 7100.1A, Chapter 4, section 15 "Waiver of Required Match for
Indian Applications." It is provided that requests for a waiver
of matching funds for Indian tribes or other aboriginal groups

must be supported by a formal letter of certification stipulating
that match for the Indian application cannot be provided. This
certification must be executed in name and title by the recognized
Indian leader of the applicant Indian group. IEAA will then provide
a written response to the SPA directors certifying that a waiver of
match has been authorized.

ITT. Issues

. (1) Is the waiver of match applicable to only Part C or does it
apply t= Part B and E funds also?

(2) To which tribes is the waiver of match available?

(3) If a grant is made to a coalition of Indian tribes of which
some of the tribes are not eligible for walver, may a waiver
for the entire coalition be granted?

(4) Will the same procedures in operation and utilized for granting
Part C waiver be employed for walvers of match under ofther Parts
of the Act?

(5) Is a blanket fiscal year waiver possible with the new amendment?

(6) Will those tribes with Part "C" waivers be automatically
covered for waivers under other parts of the Act?

(7) What constitutes "other aboriginal groups'?
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CIVIL RIGHTS

I. Evaluation of the Amendment

On March 9, 1976, Representative Barbara Jordan offered H.R. 12364 to
amend Section 518(c) of the Crime Control Act of 1973. This amendment
was incorporated into H.R. 13636 on May 12, 1976, and was adopted with
amendments by the full Judiciary Committee.

During House debate on August 31, 1976, on the bill H.R. 13636 Congress-—
man Butler offered a substitute amendment to the Jordan amendment which
was agreed to unanimously by a voice vote.

The Senate had made no amendments to Section 518(c). The Conference on
the Seriate and House bills adopted the House provision with certain modi-
fications. (See Chart A.)

Mr. Butler, in introducing the amendment to Section 518(c), stated that
the amendment was offered to insure that the House of Representatives
spoke clearly, concisely, and consistently on the subject of civil
rights enforcement for State and local govermments' Federally-funded
activities.

He referenced the State and Local Fiscal Assistance Act amendments (Rev-
enue Sharing) which had been passed by the House and which contained
expanded civil rights protections.

However, as finally enacted, the LEAA Civil Rights amendments and the
Revenue Sharing Civil Rights amendments are significantly different in
their timing and coverage. The Revenue Sharing provision adds age and
handicapped status as bases for nondiscrimination protection. The Revenue
Sharing provision also creates a different enforcement mechanism.

Amended Section 518(c) reaffirms and strengthens the Federal government's
role in requiring as a condition of receipt of any grant by a State or
loeal government that no person shall, on the grounds of race, color,
religion, national origin, or sex, be excluded from participation in,

be denied the benefits of, or be subjected to discrimination under or de-
nied employment in comnection with any program or activity funded under
the Act.

The amendment requires that where any State or Federal court, or any State
or Federal administrative agency (pursuant to procedures consistent with
the -Federal Administrative Procedures Act, 5 U.S.C. §554) finds that there
has been a pattern or practice of discrimination, LEAA must upon receipt
of such notice send a letter to the Governor and unit of local government
requesting that complilance be secured.

The prior provisions of law required such a notification to the Govermo:r

only where LEAA determined after its own investigation that there was a
failure to comply with the nondiscrimination provisions. It was at that
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' point the Administrator was required to notify the Govermnor of the State
and request him to secure compliance.

Under the new provisions of Section 518(c), the enforcement mechanism is
also initiated when the LEAA Administrator makes a determination of non-
compliance after an investigation.

Funds must be suspended 90 days after the recipient goverrnment is noti-

fied unless one of the following occurs: (1) Compliance has been secured

by the chilef executive or (2) an administrative law judge has made a deter-
mination at a preliminary hearing that the recipient is likely to prevail

on the merits In a compliance hearing. The suspension will then be deferred
until the conclusion of the full compliance hearing. The preliminary hear-
ing must be requested by the Governor before the 90-day period concludes.

The funds will be suspended if the determination is not made inthat 90 days. If
a favorable determination is made after the 90 days the suspension will be
lifted. 1In such a preliminary hearing, the burden of proof is on the recipi-
ent of funds.

If conmpliance has not been secured and if a favorable determination is not
issued, funds will be suspended in the specific program or activity in non-
compliance. The suspension is effective for 120 days during which time the
State or local government may request a full compliance hearing. The hear-
ing must be initiated by the Administration within 60 days after request. Within
30 days after the conclusion of the hearing, LEAA must make a finding of

.«, conpliance or noncompliance.

Funds may also be suspended as a result of a suit filed by the Attorney
General under Section 518(c)(3). Forty-five (45) days after the filing

of such a suif by the Attorney General, funds must be suspended by LEAA
unless a court within that time grants preliminary relief to the recipient
government. Payment of funds can only be resumed by the court. Therefore,
any investigation or enforcement proceedings that have been initiated by
LEAA prior to the filing of the suit by the Attorney General should be
suspended since jurisdiction would now be with the court.

There are two other significant provisions. A private right of action by
private parties, alleging that they have been discriminated against by a
recipient of LEAA funds, is also authorized to enforce compliance. This
action can be filed after the private party has exhausted his administrative
remedies before LEAA, The law provides that administrative remedies are
deemed exhausted 60 days after the date the administrative complaint is
filed with LEAA, or any other administrative enforcement agency, unless
within that time there has been a determination by the Administration, or
the Agency (presumably the other administrative enforcement agency) on the
merits. In that case, such remedies shall be deemed exhausted at the time
the determination becomes final. (Under Revenue Sharing, exhaustion of
remedies occurs 90 days after a complaint is received.) Attorneys' fees
may be granted by the court to the prevailing complainant in the private
action.
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Senator Hruska stated (Cong. Rec. S 17320, daily ed., Sept. 30, 1976),

in discussing the provision authorizing private parties to initiate

civil actions in Federal or State courts that such an action would lie
"against a State government or unit of local government or any officer
or employee thereof acting in an official capacity whenever such govern-
ment employee or officer has engaged in or is engaging in any discrimina-
tory act or practice prohibited by the LEAA Act. This provision is an
analogy to Title 42, Section 1983, United States Code, which authorizes
action in Federal courts against State or local officials acting under
color of law." .

®

Relationship of §518(b) and Goals and Timetables

There is no intent to authorize the Administration to impose a quota on
the recipient of LEAA funds. Section 518(b) still binds the Administra-
tion.

TEAA has an affirmative obligation to seek to eliminate discriminatory
practices, voluntarily if possible, prior to fund termination.

LEAA can request that recipients eliminate the effect of past discrimina-
tion by requiring the recipient to commit itself to goals and timetables.
This is not a quota. A goal is a numerical objective fixed realistically
in terms of the number of qualified gpplicants available. Factors such
as a lower attrition rate than expected, bona fide fiscal restraints, or
a lack of qualified applicants would be acceptable reasons for not meet-
ing a goal that has been established. No sanctions would be applied if a
goal in a compliance agreement could not be met for the above reasons.
(See Senator Hruska's statement, Cong. Ree. S 17320.)

Compliance Agreenents

The Conference Report specifically stated the "compliance under Section
518(c)(2)(B) includes the securing of an agreement to comply over a period
of time, particularly where compliance would require an extended period
of time for implementation. (Conference Report, Cong. Rec. H 11474, daily
ed., Sept. 28, 1976.)

Employment Cases

The intent of the Conference was that the standards of Title VII of the
Civil Rights Act of 1964 apply. (Conference Report, Cong. Rec. H 11474, .
daily ed., Sept. 28, 1976.)

II. Current Practices -

The Office of Civil Rights Compliance has the responsibility to investi-
gate complaints of discrimination made against LEAA recipients. The fund
cut-off procedure is triggered once LEAA determines that a recipient is in
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nonconmpliance. The Governor of the State in which noncompliance has

been found is usually given 60 days to secure voluntary compliance. If
the Governor is unsuccessful, fund termination proceedings are initiated
by another letter to the Governor permitting him ten days to request a
hearing on the issue of non-compliance, If no hearing is requested, funds
are terminated immediately. If a hearing is requested, no action to termi-
nate is taken until after a hearing is conducted, the Administrator reviews
the record and the hearing examiner's recommendation and makes a final
determination of noncompliance. No other outside findings either by a
court or other administrative agency will of itself trigger fund termina-

tion procedures.

IIT. Issues

(1) Does Section 518(c) apply to non-governmental grantees (nonprofits,
colleges)?

(2) What do we mean by "receipt of notice"? When is notice receilved?

Would findings reported by reporting services and recelved by LEAA
be "receipt of notice" or must LEAA first receive a copy of the order?

(3) What does consistent with the Federal Administrative Procedures Act
mean? How will such a determination be made?

(4) Will there be additional requirements placed on the SPA's to advise
LEAA of court and agency findings within the State?

(5) To what extent can LEAA attempt voluntary resolution before an LEAA
finding is made?

- 61 -




CHART A

] : ‘

ADRINISTRATIVE PROCESS FOR NONCOMPLIANCE UNDER AMENDED SECTION 518(c)°

WITHIN 10 DAYS AFTER LEAA'S WITHIN 60 DAYS OF REQUEST, 0 DAYS OF RECEIVI
DETERMINATION OF NONCOMPLIANCE OR {,‘;‘;‘gfg‘g,;‘;{fﬂgg e 1 INITIATE HEARING ‘ > zgc’gmm;Ayrlo:s?l\oullu'l;"?knoa
RECEIVING NOTICE OF DISCRIMINATION _ .| INFORM AG OF FinDING FUNDS TERMINATED * ISSUES FINDINGS:
HOLDING FRCM STATE OR FEDERAL AND SUSPENS)ON
COURT OR AGENCY, NOTIFIES

LEAA GOVERNOR AND LOCAL EXECUTIVE 1

4

NONCOMPLIANCE; HOTIFY AG (CIVIL
ACTION MAY BE INSTITUTED); FUNDS

TERMINATED ¥
COMPLIANCE;
FUNDS RESUME
WITHIN 90 DAYS, REQUEST RO REQUEST WITHIN 120 MAY APPEAL
PRELIMINARY HEARING DAYS OF FINDIRG UNDER £ 511

1
s

1

GOYERNOR SECURES
COMPLIANCE,.END

WITHIN 120 DAYS OF FINDING — REQUEST
FULL HEARING (MAY BE REQUESTED AT
ARY TIME AFTER INITIAL NOTICE)

A

STATE/LOCAL
GOV'YT EXECUTIVE(S)

-
m
©n

1 y
FINDING, WHETHER RECIPIENT .s‘gg:gu}:g)gsp CONDUCT HEARING , ALJ
WILL PREVAIL AT FULL > AT 50 DAYS REPORTS RECOMMERDATIONS [—d
COMPLIANCE HEARING TO ADMINISTRATOR, LEAA
Y 1\
YES. FUNDS NOT
SUSPENDED o
ADMIN, LA¥
JUDGE

*FUNDS MAY ALSO BE SUSPENDED 45 DAYS AFTER THE FILING OF A StNT
BY THE ATTORNEY GENERAL UNDER § S18 (c}{3)
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CHART B

Administrative Process for Noncompliance
Under ORS

°Receipt of Holding of Discrimination by Court or Federal Administrative
law judge
°Secretary Finding 1/

Within 10 days
Notice tol government
Within 30 days of notice
State government informally
presents evidence re discrimination 2/
and whether program or activity is
ORS funded.

Secretary issues determination by end of 30 days

| I

Compliance Noncompliance
Compliance 3/ Request for full Suspension
agreement hearing within
within 10 days 10 days

Full hearing 30
days of request 2/

Prelitiinary Finding
within 30 days

] ]

]
Recipient may | Noncompliance
prevail suspension
of funds

Hearing completed

Compliance finding Noncompliance
suspension terminates funds
suspended
A.L.J.| my order before 3lst
termination at day unless
his dikcretion® recipient
enters into
compliance
agreement¥®

¥Payment of funds to resume when: (1) Compliance agreement entered into, or
(2) Secretary determines recipient has complied with provisions compliance agreement,
(3) recipient complies fully with court order, (4) upon rehearing recipient found
not to discriminate, (5) appellate COurt reverses.
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1/ Secretary finding defined as:

°by Secretary-~made within 90 days after complaint is received
°that is is more likely than not that the recipient has failed to

comply.

2/ Except in the case of a court holding or holding by Federal Administrative '
Law Judge ~ such a holding is conclusive and hearing (both preliminary
and full hearing shall relate to the question of finding. ' If court
holding is reversed by appellate court, then proceedings and suspension
shall terminate.

3/ Agreement between secretary or in case of a court holding agency responsible
for prosecuting claim (if secretary approves agreement) and chief executive
of State or local government; 15 days after execution, copy must be sent
to complainant.

Exhaustion of Administrative remedies: 90 days after filing of complaint with
ORS or any other administrative enforcement agency which has entered into a

cooperative agreement with the ORS and no determination is issued or a
determination of nondiscrimination is issued.
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I.

REPORTING REQUIREMENTS

Evaluation of the Amendment

Section 519 requires the Administration to report to the President and
Congress on or before December 31 of each year on activities performed

pursuant to the Act during the preceding fiscal year. Thi¢ section
has been amended so that all components of the required report are now

clearly delineated. The new amended provision reads as follows:

"Sec. 519. On or before December 31 of each year, the
Administration shall report to the President and to the
Committees on the Judiciary of the Senate and House of
Representatives on activities pursuant to the provisions
of this title during the preceding fiscal year. Such
report shall include——

"(1l) an analysis of each State's comprehensive plan and
the programs and projects funded thereunder including—

"(A) the amounts expended for each of the components of
the criminal justice system,

"(B) a brief description of the procedures followed by
the State in order to audit, monitor, and evaluate programs
and projects,

"(C) the descriptions and number of program and project

areas, and the amounts expended therefore, which are innova-
tive or incorporate advanced techniques and which have
demonstrated promise of furthering the purposes of this title,

"(D) the descriptions and number of program and project
areas, and amounts expended therefore, which seek to repli-
cate programs and projects which have demonstrated success
in furthering the purposes of this title,

"(E) the descriptions and number of program and project

areas, and the amounts expended therefore, which have achieved
the purposes for which they were intended and the specific
standards and goals set for them,

"(F') the descriptions and number of program and project areas,
and the amounts expended therefore, which have failed to achieve
the purpcses for which they were intended or the specific stand-
ards and goals set for them, and

"(2) a sumry of the major innovative policies and programs

for reducing and preventing crime recommended by the Adminis—
tration during the preceding fiscal year in the course of
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providing technical and financial aid and assistance to State
and local governments pursuant to this title;

"(3) an explanation of the procedures followed by the Adminis-
tration in reviewing, evaluating, and processing the compre-
hensive State plans submitted by the State planning agencies
and programs and projects funded thereunder;

"(L4) the number of comprehensive State plans approved by the
Administration without recommending substantial changes;

"(5) the number of comprehensive State plans on which the
Administration recommended substantial changes, and the disposi-~
tion of such State plans;

"(6) the number of State comprehensive plans funded under this
title during the preceding three fiscal years in which the funds
allocated have not been expended in their entirety;

"(7) the number of programs and projects with respect to which
a discontinuation, suspension, or termination of payments
occurred under section 509, or 518(c), together with the rea~
sons for such discontinuation, suspension, or termination;

"(8) the number of programs and projects funded under this
title which were subsequently discontinued by the States follow-
ing the termination of funding under this title;

"(9) a summary of the measures taken by the Administration to
monitor criminal justice programs funded under this title in
order to determine the impact and value of such programs;

"(10) an explanation of how the funds made available under
sections 305(a)(2), 402(b), and 455(a)(2) of this title were
expended together with the policies, priorities, and criteria
upon which the Administration based such expenditures; and

"(11) a description of the implementation of, and compliance
with, the regulations, guidelines, and standards required by
section U454 of this Act."

Both the Senate and House had bills which defined the requirements of
Section 519. As indicated in the Joint Explanatory Statement of the Com-
mittee in Conference, Cong. Rec. H 11473, Sept. 28, 1973, the Conference
"adopted the House provision with several technical changes designed to
assure proper reporting by general program areas and eliminate reporting
in excessive detail."

As the legislative history indicated, it was intended by this amendment

to require reports sufficiently comprehensive to form a basis for the
exercise of congressional oversight of the Administration's performance.
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It was not intended to require an inordinately lengthy document as several
of the requirements may be met by the submission of a brief statistical

summary .

The amendment is going to require a detailed survey and analysis by the
SPA of the operation of the IEAA program in the respective States during
the preceding fiscal year so that IEAA can meet the new requirements.

IT. Current Practices

Currently, the annual report is prepared without any meaningful statutory
guidance or direction. Some of the information required by Section 519 has
been included in past annual reports.

ITI. Issues

(1) Will all the new reporting requirements of Section 519 be required
for the Eighth Annual Report?

(2) When is the Eighth Annual Report due?

(3) 1Is this report limited to FY 1976 or will it take into account the
transitional quarter?

(4) What input will be required from the States to permit IEAA to meet
this requirement?

(5) Will a data base, forms, and guidelines be supplied to the States?
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JUVENILE JUSTICE MATINTENANCE OF EFFORT ‘

I. Evaluation of the Amendment

Section 520(b) of the Crime Control Act of 1976 and Section 261(b) of the
Juvenile Justice Act, as amended, require that:

"Tn addition to the funds appropriated under section 261(a) of
the Juvenile Justice and Delinquency Prevention Act of 1974, the
Administrator shall maintain from the appropriation for the Law
Enforcement Assistance Administration, each fiscal year, at least
19.15 percent of the total appropriations for the Administration,
for juvenile delinquency programs."

In S. 2212 the Administration proposed the deletion of the maintenance of
effort requirement from Section 520(a) and Section 261(b) of the Crime Control
Act and Juvenile Justice Act respectively.

The Senate Judiciary Camnittee adopted a flexible maintenance of effort
formula based on 19.15 percent of the total Parts C and E allocation for
each fiscal year. (See S. Rep. No. 94-847, May 13, 1976, pp. 30-31.)

Senator Birch Bayh, the only member of the Judiciary Committee who failed

to vote to report the bill out of Committee, initially proposed a floor p
amendment To return to the existing maintenance of effort provision and .
then offered a floor amendment requiring that LEAA expend 19.15 percent

of its total Crime Control Act appropriation for juvenile delinguency pro-

grams. The second amendment was approved by the Senate.

The House bill retained the existing maintenance of effort provision.

The Conference Committee adopted the Senate provision.

The floor debate on Senator Bayh's amendment (see 122 Cong. Rec. S 12330 -
12350, daily ed., July 23, 1976) indicates that opponents of the amendment
interpreted it to require that 19.15 percent of the total appropriation be
expended out of the total allocation of Parts C and E funds.

However, Senator Bayh denied this. His remarks include the following
statements:
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"The commitment to improving the juvenile justice system should
be reflected in each cabtegory of LEAA activity: technical
assistance-research, evaluation, and technology transfer; educa~
tional assistance and special training; data systems and statisti-
cal assistance; management and operations; and planning as well as
the matching and discretionary grants to improve and strengthen
the criminal justice system.” (S 12332).

"T suggest that we would require in this amendment that we at
least have 19.15 percentage of IEAA moneys spent across the board
for juvenile crime and delinquency.!" (S 12335).

"The Senator does agree that under the bill as recommended by
himself and the Senator from Arkansas the same 19.15 percent level
is required under block grants C and E to be devoted to juvenile
delinquency as the Senator from Indiana is requiring. It is the
same level of funding that will go to juvenile delinquency in block
grants.," (S 12238).

", . . both the pending bill and my amendment requires (sic) that
19.15 percent be spent of C and E on juvenile programs." (S 12345).

"Not one cent more will go back to local communities under C and E
grants if my amendment is successful than would be the case under
the present bill. Both figures would be $82 million." (S 12346).
[Note: $82,738,533 is 19.15 percent of the total FY 1977 allocation
of C and E funds—-$432,055,000. ]

Senator Bayh indicated that he was speaking either of (1) budget categories
and/or (2) program categories (police, courts, corrections) in the application
of the percentage. However, Senator Roman Hruska, one of the managers of

the bill in Conference, with the House, made the following statement with
regard to the maintenance of effort provision during Senate floor debate on
adopting the Conference bill:

"Mr. President, the conferees agreed to a Senate provision
which specifies that the administration shall maintain from
the LEAA appropriation each fiscal year at least the same
level of financial assistance for juvenile delinguency pro-
grams as such assistance bore to total appropriation for the
programs funded pursuant to Parts C and E of this title dur-
ing fiscal year 1972.

"The effect of this provision is to require that LEAA assure
that of the total appropriated funds for the purpose of
implementing the Omnibus Crime Control and Safe Streets Act
of 1968, 19.15 per centum be expended for juvenile delinguency
programs, The amendment, however, does not specify that ILEAA
expend exactly 19.15 per centum of each of its budget cate-
gories for juvenile delinquency control and prevention."
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It appears reasonsble to conclude that any Crime Control Act funds ‘
allocated to or budgeted for juvenile justice purposes can be counted '
toward meeting the maintenance level and that the maintenance level &ould

be satisfied on an aggregate basis rather than through spplication of the

19.15 percent to each budget category or program area.

The "goal level" concept (see below) could be adjusted to reflect a de-
creased required expenditure level for the States or eliminated. In addi-
tion, procedures could be instituted to include Part B planning funds
within the scope of the maintenance requirement.

At the State level, the simplest approach would be to require that each
State allocate and expend an aggregate of at least 19.15 percent of its
total allocation (each fiscal year) of Parts B, C and E block grant funds
for planning activities and programs related to juvenile justice and
delinquency prevention. This would assure that maintenance is achieved
at the State level and assure a satisfactory minimum commitment by each
State to juvenile justice and delinguency prevention programming.

Alternatively, goal levels could be set for each State based on: (1) 19.15

percent of the allocation of Parts B, C and E funds to that State, or (2) a

per capita basis which would achieve 19.15 percent of the aggregate State
allocations of Parts B, C and E funds (analogous to the current method).

Under either of these bases, LEAA could continue to reserve the right to

require States below their goal level to increase their allocation of funds

for juvenile justice programs in an amount sufficient to achleve an aggregate .

allocation and expenditure equal to 19.15 percent of the total Parts B, C
and E allocation. The percentage could also be applied separately to action
funds (C and E) and planning funds (B).

At the Pederal lewvel, LEAA would then be obligated to assure that 19.15

percent of the remaining funds appropriated under the Crime Control Act
are expended for juvenile justice-related purposes.

II. Current Practices

LEAA Guideline M 4100.1E, Chap. 3, Para. 76b, establishes a "goal level"
for each State based on per capita expenditure needed to reach the State's
share of the maintenance level. The sum of each State's goal level equals
the FY 1972 State expenditure level for juvenile programs of $89 million.
Only if the aggregate State allocations fall below the $89 million level
are States below their "goal level" required to allocate additional funds
for juvenile programs. The guideline restricts State reprogramming out

of the juvenile justice area unless LEAA determines that the maintenance
of expenditure level would not be adversely affected.

- 70 -



IIT.

Issues

Policy issues include the following:

(1)

(2)

(3)

(¥

(5)

Should LEAA require that the Staftes be responsible for maintaining a
proportionate share of the maintenance requirement from Parts B, C
and E funds?

If so, should LEAA utilize:

(a) sepzrate maintenance requirements for Part B planning funds and
Parts C and E action funds or a single requirement for all three
fund sources; or

(b) an aggregate method for all States utilizing goal levels based
on either a flat percentage (19.15 percent) or a per capita basis
or a flat percentage (19.15 percernt) applicable to each State
individually.

What criteria, if any, should be established to guide the States in
allocating Parts B, C and E funds for juvenile justice purposes?

Should LEAA commit 19.15 percent of its Parts C and E discretionary
funds to juvenile justice programs or apply the 19.15 percent to the
aggregate of Crime Control Act funds retained at the Federal level?

What criteria and methods should LEAA adopt to account for funds
utilized for juvenile Justice purposes at the Federal level?
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Maintenance of Effort —— F. Y. 1977 Q

IEAA F. Y. 1977 Appropriation —— Crime Control Act - $678,000,000
Juvenile Justice Act - 75,000,000
TOTAL ~$753,000,000

State Share —— Part B - $ 60,000,000 (19.15% = $11,490,000)

Block Part C - 306,039,0001(19.15% = $65,501,426)
Part E - 36,005,000

TOTAL ~$502,000,000 19.15% = $76,991,426

LEAA — Part C - $ 54,007,000
DF Part E - 36,004,000
TOTAL ~ § 90,011,000 19.15% = $17,237,106
IEAA —_ $185,945,000%%19,15% - $35,608,468
Other* —_—

Agpregate Expenditure -$129,837,000

*Other includes budget categories: technical assistance; research, evalua-
tion, and technology transfer; educational assisbtance; data systems
and statistic assistance; and management and operations.

¥¥This figure includes $40 million appropriated for the High Crime Area
Program which was not authorized in the Crime Control Act of 1976.
Appropriate adjustment will be required upon disposition of these funds.
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REVOLVING FUND

I. Evaluation of the Amendment

Section 521 added a section to set up a revolving fund.

"(e) There is hereby established a revolving fund for

the purpose of supporting projects that will acquire

stolen goods and propesty in an effort to disrupt illicit
camerce in such goods and property. Notwithstanding

any other provisions of law, any income or royalties
generated fram such projects together with income generated
from any sale or use of such goods or property, where such
goods or property are not claimed by their lawful owner,
shall be paid into the revolving fund. Where a party
establishes a legal right to such goods or property, the
Administrator of the fund may in his discretion assert a
claim against the property or goods in the amount of
Federal funds used to purchase such goods or property.
Proceeds from such claims shall be paid into the revolving
fund. The Administrator is authorized to make disbursements
by appropriate means, including grants, from the fund for
the purpose of this section."

Senator Hruska introduced during the Senate floor debate (122 Cong. Rec.
S 12222 (daily ed., July 22, 1976)) an amendment to set up a revolving
fund for the purpose of supporting projects that will acquire stolen
goods and property in an effort to disrupt illicit commerce and goods

in such property. The amendment allows for funding up to 100 percent of
the grants.

Senator Hruska stated in the floor debate that the basis of claims will
be on the amount of ILEAA funds that went into the actual recovery of
stolen property. If shall apply to the sale or royalties utilized

from the disposition of goods that are not claimed by the rightful owner.
It is further stated that the authority will not be exercised when the
money amounts that can be recovered are small.

"Because administrative costs of this fund should be held to

a minimum, and there is no intent to utilize such an amendment
for numerous claims relating to small personal properties of
victims of these burglaries, it is anticipated that the Adminis-
trator will exercise discretion and concentrate on the recovery
of amounts of Federal funds expended upon the larger or most
costly items." 122 Cong. Rec. S 12223 (daily ed., July 22, 1976).

The amendment also changes Section 301(c) of the Act to allow for increased
funding for Project Sting-type grants.

IEAA will now participate at some level in the distribution of income
from Project Sting grants. IEAA may also at its discretion fund up to
100 percent of the cost of these grants.
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ITI. Current Practices o

LEAA does not now as a matter of law participate in the recovery of money
used in Project Sting-type grants. They may receive some funds back if a
grant expires or the recovered funds may be treated as project income if

a grant is in progress.

Internal guidelines for the use of Project 8ting funds need to be developed.
This process is underway. .

ITT. Issues

(1) The new requirement will only be utilized when a recovery is to be
made cver a certain amount. What would be the appropriate amount?

(2) Can new Part C discretionary funds be used to begin the revolving
fund or must the fund be started with existing Part C funds?

(3) What new accounting procedures will be needed?

(n If part of the original funding has been with State or local funds,
will a percentage distribution have to be made?

(5) When property is acquired in a shared project, who will have title
to the property?

(6) Can income generated from anti-fencing projects in existence prior
to the "Sting" amendment be included in the revolving fund?




APPENDIX A

October 28, 1976

LEAA positions based on initial reading of the Crime Control Act of
1976. The answers are stated in abbreviated form. They are keyed
to the Reauthorization Meeting Issue Papers Booklet.
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Timing

As a general rule, the requirements of the Crime Control Act of 1976
will be applied in their totality to those plans not submitted to LEAA
on the date of enactment of the Crime Control Act. Those would be the
following States: New Jersey, District of Columbia, Maryland, Florida,
Utah, Hawaii. The only exception will be in the area of Crimes Against
the Elderly and Drug Abuse, and, if the States certify in the plan that
they in fact took into account the concerns raised by those provisions,
LEAA will require no new submission for Crimes Against the Elderly or
Drug Abuse.

As a rule, all requirements imposed on LEAA by the Crime Control Act
which require findings with reference to the comprehensive plans will
apply to all plans not approved by LEAA on the date the Crime Control
Act became effective.

Those States, in addition to the ones cited above to which this provision

will apply are: Massachusetts, Rhode Island, Vermont, Tennessee, North
Carolina, Arizona, Guam, Washington, and Idaho.
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TIMETABLE FOR IMPLEMENTATION OF CRIME CONTROL ACT OF 1976

Unsubmitted 1977
Plans

Submitted But
Unapproved 1977
Plans

Approved 1977
Plans

FY 1977
Planning Grant

M 4100.1F

FY 1978

FY 1978

As of 10/15/76 As of 10/15/76 As of 10/15/76 | As of 10/15/76 Planning Grant Plar
Legislative
Review Yes No No -- -- Yes
Statutory
Creation No No No No No No
JPC Court Option Court Option Court Option Court Option Court Option Court Option

(PS) (PS) (PS)
Judicial Mem- - - - Yes (PS) Yes Yes
bers on Super-
visory Board
Judicial Plan Court Option Court Option Court Option - -- Yes
(PS) (PS)

Planning Funds -~ -- -- Yes, if requested| Yes, if re- --
to JPC Upon JPC (PS) quested
Formation
Citizen Par- -— - - Yes (PS) Yes -
ticipation
Special Em- Yes Yes SPA Option -- -- Yes
phasis/Courts
Elderly Certify Certify No - - Yes
Drugs Certify Certify No - - Yes
Maintenance of Yes Yes Yes Yes Yes Yes
Effort/JdD
Mini-Blocks Yes Yes (PS) Yes {PS) Yes (PS) Yes Yes
Reporting Yes Yes Yes Yes Yes Yes
§303(b) Reg. Yes Yes No - -- Yes
8303(d) Reg. Yes Yes No - - Yes

(PS) -- Plan Supplement

. -
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Community Anti-Crime Programs (Pages 1-2)

(8)
(9)

The Office of Community Anti-Crime Programs is to be established

within the Office of Regional Operations reparting to Deputy Administrator
for Policy Development. There will be some staff.

Already have $15,000,000 appropriated this year.

Through (7). Will seek advice from the General Accounting Office
because the statute and legislative history is unclear.

No.

Yes.
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State Legislative Oversight (pages 3-8)

(1)

(2)
(3)
(4)

(5)

(6)

(7)
(8)
(9)

(10)

(11)

(13)
(14)
(15)
(16)
(17)

No as to B, C, and E funds. Yes as to DF funds. Section 305
control reallocation of funds as block funds.

Yes if not submitted. No if submitted.
Yes, from the ACIR.

It must create a State Planning Agency that meets the Section
203 requirements.

Only if there is direct conflict with the required statutory pro-
visions will the law be in noncompliance with our statute. The
Federal law must prevail as to allocation or award of LEAA funds.

If the modifications revise more than 15 percent of the program
allocations in the plan, it must be submitted to the legislature.

If the legislature wants to see any change, it can so require.

(This answer is being reconsidered.)

Review must be completed by the legislature within 45 calendar days.

This is up to the States.

The legislative reivew must not be in before we accept the plan. A
draft pian can be submitted subject to subsequent legislative re-
view. We will not approve a plan until the review is completed.

Part 1 -~ Yes.
Part 2 -- Only as it relates to statutory compliance.

Yes, they can review the whole plan. Intent is to obtain an advisory

review on the goals, priorities and policies only. SPA's should also
submit executive summaries detailing those factors.

Legislative comments are adviscry only. However, LEAA will consider
any noncompliance issue raised by the legislature. Their rights are

no greater or no less than any other body. There is no appeal unigue

to the legislature.

No.

No, no more guideline than is required by statute.
Part 1l--yes. Part 2--No.

Yes, but authority does not derive from this statute.

In favor of Federal law as to eligibility of Federal funds.
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(18) Part 1--No, but if match is subsequently denied by legislature and
no "program" match is available, the effect is disapproval.

Part 2--No.

(19) Yes, as long as the governor retains majority control in accord
with Section 203.

(20) Obligatory upon request only.

(21) No, it can be concurrent.

(22) Part 1--By appointment of an interim committee with responsibility
to conduct the legislative review.
Part 2--Yes, it should happen. We will try to support legislative
review.

(23) See ad¢endum to Issue paper.

(24) This is up to the State.

(25) Yes, for FY 79 and on. For FY 78 the issue is open.

(26) Yes, before and/or after.
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Citizen Participation in Planning Process (pages 9-10)

(1) No.

(2) No, it is a matter for the States to decide.

(3) and (4) Yes—-States should develop policies and procedures for
involving citizens as groups and individuals in the planmning

development process. States should use the appropriate mechanisms
to meet the statutory requirement.
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Judicial Amendments (Pages 11-28) ‘

Issues

1(a). Yes, unless this is prohibited by the by-Taws and regu]ation§ of the
SPA which are applied uniformly to all members of the Supervisory Board.

1(b). Section 203 of the Act specifies the composition of the Supervisory
Board. We expect that most States will take prompt action to change
their laws. If State Taws specify a composition for the Supervisory
Boards that varies from the 203 requirements, the State Taws will
have to be change. In the past some States attempted to pass laws .
which violated 203. We have found that such laws do not take pre-
cedence over the Federal requirements of 203. If a problem arises
in a State with respect to judicial representation, we will Took at
that problem and apply the rules we have applied in the past.

1(c). This issue will have to be decided by the Judiciary in each State.
LEAA cannot require that an individual serve on a Supervisory Board
if that individual chooses not to serve. If a Judge feels that his
State law prevents him from serving on the Supervisory Board, LEAA
will not require that he serve on the Board. However, it is possible
that Federal law could be used as a basis for overriding State law.
See King v. Smith, 392 U.S. 309 at note 34.

1(d). The chief judicial officer can submit names for his position to the
Governor. The Governor can select someone from the list of three.

1(e). We would expect that States will comply with the requirements no
later than January 15. In no case will we approve a State planning
grant for FY 1978 if the requirements are not met.

1(f). No. More than three are required but there is no absolute require-
ment that the proportion of judicial representation be based on a
1 to 5 ratio. The 1 to 5 ratio is a guide.

2(a). No.

2(b). Only the court of last resort or judicial agency authorized by State
1aw on the date of enactment of the Crime Control Act can establish
a judicial planning committee.

2(c). The Judicial Council in Georgia appears to be such a judicial agency.
We do not know if there are others.

2(d). We expect that all courts that need planning funds will receive an

initial allocation of these funds as soon as possible. There are
four ways the funds could be allocated:
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2(e)

2(f).
2(g).

2(h).

2(1).
2(3).
2(k).
2(1).

(1) Part B planning funds currently given to the courts could be
used for the judicial planning committee;

(2) LEAA will make reversionary Part B funds available for the
courts;

(3) LEAA will allow current recipients of Part C grants for
current planning to use these grants for preparation of
annual judicial planning; or

(4) As a last resort, LEAA will require the States to make plan-
ning funds available.

LEAA is seeking a supplemental appropriation for Part B planning

fun@s and expects to have that supplemental appropriation in the
spring.

The Act provides that the annual judicial plan should deal with
LEAA funds. It can, of course, deal with all the resources but
does not have to. It should, however, evaluate the resources that
are available and apply the LEAA funds to those critical areas in
which resources are not available.

Yes.

State legislature's preview is required upon request only for the
State comprehensive plan. To the extent that court programs are
covered in the comprehensive plans, the State legislature will deal
with that in its review.

No, but the annual State judicial plan should take into account the
resources available for prosecutors and defenders and the prose-
cution and defense programs in the comprehensive plan for their
possible impact on court programs. The Act does require the SPA
to avoid duplication, overlapping or inconsistent programs for
prosecutors and the Judiciary.

Yes.

Under the standards set forth in 304(b).

Yes, if it receives planning funds.

Yes, if the judicial planning committee receives more than $25,000
or uses more than 25 employees.

To the same extent that they apply to the SPA and other agencies re-
ceiving LEAA funds.

Yes.
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2(o). If a court plan is prepared prior to the time the comprehensive e
plan is submitted to LEAA, the State must accept the court plans
for FY 77 funds to the extent that such plans are consistent with
the Statewide law enforcement and criminal justice plan. Section
304(b) is prospective in application and applies to comprehensive
plans "to be submitted to the Administration" and not the plans
submitted to the Administration. A court could submit an annual
judicial plan for FY 1977 funds and the SPA should consider it to
the extent it is consistent with the comprehensive plans approved
by LEAA and the other requirements of Section 304(b).

2(p). There are essentially three recourses: '

(1) Every State under 303(8) must provide for appropriate pro-
cedures to review action by the SPA disapproving an applica-
tion for which funds are available.

(2) 303(d) required LEAA to consider written recommendations made
by the judicial planning coimittee in determining if an ade-
quate share of funds has been set aside for courts.

(3) 509 of the LEAA Act states that the Administration shall when-
ever the Administration finds there is substantial failure to
comply with the LEAA Act, LEAA regulations, and comprehensive
plans, notify applicants and grantees that further payments
will not be made until there is no lTonger such failure. In
28 Code of Federal Regulations Part 18, LEAA has established
procedures which provide that the administrator or his designee
will make a prompt investigation whenever a complaint or other
information indicates their failure to comply with provisions
of the Act. If the investigation indicates a failure to comply
with provisions of the Act, informal resolution will be
attempted. If this is unsuccessful, a hearing will be initiated
un@er 509. Guidelines will be developed to define the relation-
ship between SPA and JPC on judicial plan approval.

2(q). Judicial planning committees are to be given at least $50,000. They
are not entitled by the statute to more, although we would anticipate
that they would receive more in larger States.

2(t). VYes.

2(r). Yes, but they do not have to be used to administer court grants.

2(s). When supplemental appropriations are received, LEAA will reallocate FY
1977 planning funds but planning funds must be provided before

supplemental appropriations if a JPC is established and if the JPC
requests planning funds.
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3(e).

The court planning functions could be delegated to the staff of the
judicial planning committee. Planning staff will be necessary at
SPA on JPC to review the annual court plan and to assure its
effective integration into the rest of the plan.

The Act does not specify the level of citizen participation. The
States and courts can establish reasonable procedures.

No, unless the judicial planning committee is given authority by the
SPA to approve court grants.

Annual judicial planning efforts would be funded under Part B.
Multiyear planning efforts can be funded under Part B or Part C.

Yes, if LEAA reviews show that courts will not receive adequate
share of funds.

See the answer to 2(p).

and (d). LEAA will develop information which expands on the standards
set forth in 8303(d). LEAA will review the process by which the State
allocates funds to courts. That process will start as soon as
possible. LEAA court specialists will follow the State efforts

to prepare their plans. The courts specialists will make affirmative
efforts to assure that the courts receive an adequate share of funds.
This will occur prior to plan submission.

No. LEAA must assure that court programs meet all the requirements

of the statute including the requirements of Sections 303(b), 303(c),
303(d) and 515(a).
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Public Education (page 29) 0

(1) Yes, if the program involves any element of the criminal justice
system. No if it is a civil justice program.
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Criminal Justice Coordinating Councils (pages 30-32)

(1) Yes, it does not give the SPA's authority to limit the pass~through

(2)

(3)

of funds to major cities and counties as required by Section 203.
Even though there is legal authority, LEAA programs have been
criticized for having too auch of its money going into overhead
and administration. To the extent Part C funds are used for
these purposes, it detracts from the objectives of the program
to fund action projects. Assumption of costs applies.

Yes, monitoring and evaluation only. No administration. This
section does not diminish in any way the responsibility of the
States to pass through Part B funds to major cities and counties
as required by Section 203 of the Act.

Congress has expressed concern over the use of IEAA funds for
admirdstration to the detriment of programs to improve the strength
of the criminal justice system. Accordingly, LEAA is not going

to recommend to the States that they encourage the use of Part C
funds for monitoring. The SPA's should be aware that the assumption
of costs provisions apply.
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Crimes Against the Elderly (Pages 33-34)

(1)
(2)

(3)
(4)

(5)
(6)

Yes, unless an affirmative finding is made the one is not needed.

No, there are factors such as population of elderly, victim rate,
crime analysis, reports, etc. that can be considered.

A crime analysis among other things.

Yes! Yes! Anyone may raise a non-compliance issue with LEAA. If
it is a valid issue, LEAA will have to deal with the issue.

No.

If the States certify in the plan that they took into account the
concerns raised by these provisions, LEAA will require no new submissions
for this area.
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R LR

Special Needs of Drug of Drug Offenders and Coordination with State

Drug Agencies (Pages 35-38)

(1)

(2)

(3)

(4)

(5)

Must coordinate with State drug agency to respond to needs of drug
offenders. If need for programs is demonstrated, programs must be
provided in plan. If need is not demonstrated, programs need not be
provided in plan. Guidelines will address this issue.

Reasonable effort to coordinate with State alcohol agency and develop
programs on alcohol abuse and crime.

Must, in consultation with NIDA, study relationship between drug
abuse and crime, evaluate success of drug treatment programs,
report findings.

Must report on Section 454 guidelines and compliance by State and
local prisons.

If these States certify in the plan that they took into account the
concerns raised by these provisions, LEAA will require no new submissions
for this area.



Early Case Assessment Panels (Page 39)

(1)
(2)

(3)

(4)

(5)

Yes.

Yes, under the authority of Section 3071(b)(1) there was no congressional
intent to stop small units from operating early case assessment panels.

LEAA must assure under Section 303(d) that court programs receive an
adequate share of funds, including programs relating to prosecutor and
defender services. Hence, projects for early case assessment panels
will be included in adequate share of funds for courts. The JPC's
only review applications for projects from courts uniess JPC plans for
prosecution and defense.

The prosecutors can always apply to an SPA. However, if an SPA funds a
prosecutor's program, it would have to come out of the State share.
Ordinarily, the prosecutor should go to the Tocal government to get
funding out of the pass-through funds.

Yes, within the one-third salary Tlimitation.
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. Waiver of State Liability for Misspent Indian Subgrant Funds (pages 40-42)

(1) State courts, not tribal or Federal courts.

(2) Those States that obtain and/or retain civil jurisdiction under
Public Iaw 280 having an adequate forum.

(3) No.
(4) No, unless State conditions differ.

(5) Yes.
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Mini-Block Grants (pages 43-45) 0

(1) Ordinarily nct, LEAA policy is to reduce red tape and delays; we want
streamlined procedures that meet statutory requirements. The work
process should be streamlined; one application and plan can cut red
tape and stream!ine the process. In accord with existing policy, a
State can aggregate the match by governmental unit. The SPA will still
need reporting on a project basis as to how the funds are being spent.
A1l the requirements--bookkeeping, records, accounting, civil rights,
environmental, Part E, etc.--must be met in the "plan" or by agreement
in some other way.

(2) By delegation or compact, the process must be worked out in advance and -
built into the State plan.

(3) Yes.
(4) Yes--with a view that we all want to minimize red tape.

(5) There must be coordination between the preparation and development
of the judicial plan and the mini-block plarns for Tlarger jurisdictions.
Each State shouid work this out.

(6) Yes, the amendment is effective for plans approved or not yet approved.
The State Planning Agency should have a procedure in place in not more
than six months. Such procedures may apply to all unawarded funds fyom
any fiscal year fund source. Automatic award for regional plans pre-
viously approved cannot be made until the State plan has been modified
and such a procedure is in effect. Awards to local governments who
might otherwise be eligible for mini-block awards should not be delayed
pending development of this procedure.

(7) Yes, to the extent it is part of the State plan.
(8) None--the SPA still must pass through the statutory requirement.

(9) Mayors or county executives unless joint power agreements delegate auth-
ority to Regions.

(1C)SPA determines in accord with State plan and procedure.

(11}"art 1--yes.
Part 2-~Only to raise a noncompliance issue.

(12)Part 1--Only to the extent that it is incorporated in the comprehensive :

plan and to the extent the area is a high crime area.
Part 2--Yes, if the area is a "high crime" area per the Guidelines.
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(13) When there is an approved State plan and a complete local plan in
accord with Section 304 and an obligation document.

(14) Up %o the States. A minimum would require tying funds to approved
"programs.”

(15) The State plan governs.
(16) Yes, a small guideline.

(17) Yes.
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Evaluation Requirementcs (pages 46-50) @

(1) LEAA will issue by Decenber 31, 1976 a request for a Plan Supplement
Document amending both the 77 Planning Grant Application and the 77
Comprehensive Plan and giving specific guidance as to what new
requirements must be met in the evaluation area as a result of the
76 amendments. In addition, FY 78 SPA guidelines will be issued at
approximately the same time. Changes in existing evaluation
guidelines will be minimal. In addition, LEAA will begin offering
in 1977 evaluation training and technical assistance for personnel
at both the SPA and RPU levels. -

(2) Very few, if any, NILECJ requirements will be passed on. Funding
decisions at this point pending.

(3) At the discretion of the SPA. IEAA actively encourages a localrole
in evaluation.

(43 Existing guidelines will remain basically in effect with the
requirement that SPA's undertake at least some intensive evaluation.

(5) No.
(6) The Institute is now working with the SPA's in defining this role.
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State Plan Review {pages 51-53)

(1)

(2)

(3)

No, the responsibility for setting priorities is vested in the
State under Section 203 of the Act. However, Section 515(a)(1)
does contemplate that LEAA will review the process by which the
States develop these priorities. LEAA, based on Sections 515(a)
(1) and 303(b) may make recommendations to the State Planning
Agencies concerning improvements to be made in the comprehensive
plan.

Ordinarily these recommendations would be advisory. However, if
LEAA finds that the State plan does not comply with the Section
303(b) standards or the Section 515 standards, they can have a
mandatory effect and raise an issue of noncompliance with the
statute. We would expect that the State would act in good faith
on the recommendations. '

Both

(4) and (5) Yes, we will be seeking SPA views.

(6)
(7)
(8)
(9)

Yes.
We will have abbreviated standards shortly.
Probably for substantive amendments only.

Yes.
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Corrections — Nonprofit Grantees (page 54) G

(1) Yes, there is no difference. It is a distinction without a
difference.

(2) As a general rule, we will only make direct grants to national
nonprofit organizations and local nonprofit grants will flow from
LEAA through the SPA. .

(3) There is no conflict with the provisions of Part E relating to
title, property, control of funds, and award of grants directly to v
nonprofits. The limitations in Section 453 apply only to grants
made to the State planning agency.
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Corrections —~ National Institute Survey (page 55)

(1) Yes, yes.

(2) Yes, yes. Probation and parole are not explicitly stated in the
statute but in order to effectively carry out the survey it iz
IEAA's intention to use its other authority to include probation
and parole in the study.
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100% Indian Funding (pages 56-57)

o))
(@)
(3)
1)
(5)
(6)

Yes, it applies to Parts B, C, E.
Appendix 7 of the Financial Guideline M 7100.

Yes, in accord with legal opinion on such.

Yes.
Yes.

Yes, see legal opinions on subject of aboriginal groups.
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Civil Rights (pages 58-64)

(1) If grants flow through a State Planning Agency, yes. Title VI
applies to direct grants.

(2) Actual notice--such notice must provide a copy of the finding
so that we can determine its relationship to LEAA funded activi-
ties.

(3) To be consistent with the Federal Administrative Act, an agency's
administrative procedure must include due process, right to a hear-
ing and presentation of evidence.

(4) We are considering alternative methods and would appreciate comments.

(5) LEAA is preparing reasonable timetables and procedures for securing
voluntary compliance.
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Reporting Requirements (pages 65-67) Q

(1) To the extent that LEAA is able to gather that information prior
to December 31, 1976, the information will be included in the
report.

(2) Decenber 31, 1976.

(3) It will take into account the transitional quarter. y
(4) Some information will be required from the States. We will be
developing procedures in consultation with the States for L
determining what information is necessary and how it will be
gathered.

(5) Yes, as necessary. We want to minimize the red tape associated
with this provision.

- 100 - a




Juvenile Justice Maintenance of Effort (Pages 68-71)

(1) Yes.

(2) A conbined requirement will be used in the three fund sources.
It will be an aggregate method for all States utilizing goal
levels based on a per capita basis. In effect, no new burdens
are placed on the SPA's. The current guideline applicability for
maintenance of effot will be retained. LEAA has made an adminis-—
trative determination that a percentage of Part B funds equivalent
to the amount of juvenile justice funds the States allocate under
Parts C and E will be applied.

(3) and (4) IEAA will be required to make up the difference out of
all of its Omnibus Crime Conftrol and Safe Streets Act accounts.
First, we calculate the amount of money the States put in
juvenile justice under Part B, C, and E, and the difference will
be made up by ILEAA under all its categorical accounts. The end
result will be that 19.15 percent of the total approprilations
for the Crime Control Act will be applied to juvenile justice
purposes. LEAA is not changing the criteria by which it
determines the programs and projects being used for juvenile
Justice purposes.
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Revolving Fund (pages 73-74) Q

(1) There will be three categories of property:
1. TUnclaimed property. This will be subject to public auction.
2. Property which is claimed, we have no rights. There will
be a de minimis rule set. If the cost of recovering the

property exceeds the value we recelive, we will ordinarily not
include the property.

3. Those that the insurance companies reimbursed the owners
of the property.

(2) New Part C discretionary funds will be used to establish "sting"
projects. The proceeds from these projects, as well as projects
started before the Act, can be applied to the revolving fund.

(3) We will issue specific guidelines. We will expect strict controls.

(4) Yes, for both DF and block subgrants.

(5) The true owner always has title. IEAA has a claim. Federal law
will control.

(6) Yes, it must be included.
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